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PREFACE  TO  SECOND  EDITION. 


I 


fp  HE  first  republication,  nearly  twenty  years  ago,  of  the  United  States  Supreme 
*-  Court  Reports  in  the  Lawyers'  Edition,  ^as  an  event  of  public  importance.  It  has 
resulted,  not  merely  in  the  increase,  but  in  the  literal  multiplication,  of  the  number  of 
lawyers  and  judge's  who  own  and  use  thir  great  series  of  decisions.  It  has,  therefore, 
materially  extended  the  influence  of  those  decisions  upon  the  general  jurisprudence  of 
the  country.  Now  the  inclusion  of  Rose's  Notes  obviously  adds  great  value  to  these 
reports. 

At  the  end  of  each  volume  of  reports,  several  of  which  are  bouno  in  every  book 
of  this  set,  will  be  found  Rose's  Notes  for  that  volume.  These  volumes  are  separated 
'^y  colored  sheets. 
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PREFACE. 


MUCH  of  that  unoeriainip  of  the  Jaw,'  which  is  so  frequently,  and  perhaps  so  Instly,  the  8iib» 
ject  of  complaint  in  this  country,  may  be  attributea  to  the  want  of  American  reports. 

Many  of  the  causes,  which  are  the  subject  of  litigation  in  our  courts,  arise  upon  drcum- 
stances  peculiar  to  our  situation  and  laws,  and  little  information  can  be  derived  from  English 
authorities  to  lead  to  a  correct  decision. 

Uniformity,  in  such  cases,  cannot  be  expected  where  the  judicial  authority  is  shared  among 
such  a  vast  number  of  independent  tribimals,  unless  the  decisions  of  the  various  courts  are 
made  known  to  each  other.  Even  in  the  same  court,  analogy  of  judgment  cannot  be  main- 
tained if  its  adjudications  are  suffered  to  be  forgotten.  It  is  therefore  much  to  be  regretted 
that  so  few  of  the  gentlemen  of  the  bar  have  been  willing  to  imdertake  the  task  of  reporting. 

In  a  government  which  is  emphatically  styled  a  government  of  laws,  the  least  possible  rangt 
ought  to  be  left  for  the  discretion  of  the  judee.  Whatever  tends  to  render  the  laws  certain^ 
equally  tends  to  limit  that  discretion ;  and  perhaps  nothing  conduces  more  to  that  object  than 
the  pimlication  of  reports.  Every  case  decided  is  a  check  upon  the  jud^e.  He  oannot  decide  a 
Bimiiar  case  differently,  without  strong  reasons,  which,  for  nis  own  justification,  he  will  wish  to 
make  public.  The  avenues  to  corruption  are  thus  obstructed,  and  the  sources  of  litigation 
dosed. 

One  of  the  effects,  expected  from  the  establishment  of  a  national  judiciaiy,  was  the  uniformi- 
ty of  judicial  decision ;  an  attempt,  therefore,  to  report  the  cases  decided  by  the  Supreme  Court 
of  the  United  States,  cannot  ne^  an  apology;  and  perhaps  none  can  be  given  for  the  inade- 
q[aate  manner  in  which  that  attempt  has  b^n  executed.  It  has  been  the  endeavor  of  the  Re- 
porter to  ffive  a  faithful  summary  of  the  argumoits  of  counsel.  To  do  them  complete  Justioe 
ne  admowledges  himself  incompetent.  In  no  instance,  perhaps,  has  he  ^ven  the  words  in 
which  the  ideas  were  conveyed,  as  his  attention  was  almost  entirely  occupied  in  collecting  the 
point  of  the  ar^^ment.  He  may  have  omitted  ideas  deemed  important,  and  added  others  sup- 
posed to  be  impertinent;  but  in  no  case  hsus  he  intentionally  diminished  the  weight  of  the  ar- 
gument. It  may  possibly  be  alleged  that  he  has  introduced  into  the  reports  of  some  of  the 
eases  more  of  the  record  than  was  necessary.  If  he  has  erred  in  this,  he  has  been  led  into  the 
error  by  observing  that  many  of  the  cases  in  the  books  are  rendered  useless  by  the  want  of  a 
sidDcient  statement  of  the  case  as  it  appeared  upon  the  record ;  and  he  imagined  it  would  be  m 
Um  fttult  to  insert  too  much,  than  to  omit  anything  material. 

He  has  been  relieved  from  much  anxiety,  sua  well  as  responsibility,  by  the  practice  which  the 
Court  has  adopted  of  reducing  their  opinion  to  writing,  in  all  cases  of  difficulty  or  impor* 
tance;  and  he  tenders  his  tribute  of  acknowledgment  for  the  readiness  with  which  he  was  per^ 
mitted  to  take  copies  of  those  opinions. 

He  is  indited  to  Mr.  Caldwell,  for  his  notes  of  the  cases  which  were  decided  prior  to  Febm- 
aiy  term,  1803,  without  the  assistance  of  which  he  would  have  been  unable  to  report  them,  as 
his  own  notes  of  those  cases,  not  having  been  taken  with  that  view,  were  very  imperfect. 

He  also  feels  his  obligation  to  those  gentlemen  of  the  bar,  whose  politeness  has  prompted  m 
ready  communication  of  their  notes,  wnich  have  enabled  him  more  correctly  to  report  their 
arguments. 

Should  an  apology  be  deemed  necessary  for  the  liberty  he  has  taken  in  his  notes  to  some  of 
the  cases  reported,  that  apology  exists  in  a  wish  candidly  to  investigate  the  truth.  In  doing 
this  in  a  respectful  manner,  he  does  not  feel  eonsdous  of  giving  cause  of  offenee  to  liberal  and 
oandid  mindii. 

If  the  fate  of  the  present  volume  should  not  prove  him  totally  inadequate  to  the  teak  hft 
haa  undertaken,  it  is  his  intention  to  report  the  cases  of  snoeeeding  terms. 


OASES  KEPORTED. 


ABERCROMBIE  v.  Dupuii 
Alexander,  Uoyd  v, 
Auld,    Hepburn   v,        •        • 


Bftzadone^  Clark  o. 


Clark  V.  Young 
Clark  o.  BauUione 


0. 


0. 


Dexter^  HodttBOQ  o* 
Dunldp  o.  Silver 
DupuSs,  Ab^reromble  v. 


W. 


Feudally  Turner  «• 
Fenwiek  «.  SeaTt 


Gardner,  Unido  v. 
Grorermaa,  Hooe  v. 


a 


Hamilton  v.  Rossen 
Hepburn  «.  Auld 
Hodgeon  o.  Dexter 
Hooe  o.  Grovennan 
Hooe,  United  States  9. 


343 
365 
321 


212 


181 

212 


345 
367 
343 


117 
259 


343 
215 


309 
321 
345 
215 

318 


I  and  J. 

Insuranee  Company  of  Alexandria  o.  Young  332 
Jameson,  Thompson  v.  -        •        282 


Laird,  Stuart  o. 
Lenox,  Wilson  v. 
Lindo  V.  Gardner 
Lloyd   p.  Alexander 


299 
194 
343 
365 


Madison,  Bfarbury  o. 
Manderille  o.  Riddle 
Marbury  p,  Bladison 
Mason,  WiUon  v. 


Owings,  Wood  9. 


O. 


P. 


P^ggy,  Schooner,  United  States  1^ 

R. 
Besler  v.  Shefaee  •       •       • 

Riddle,  Mandeville «.         •        • 
Russell,  Hamilton  v.         •        • 


Sears,  Fenwidt  9.  •        •        • 

Seeman,  Talbot  9.         •        •        • 
SKehee,  Resler  9.  •       •       • 

Silver,  Dunlop  9.  •       •       • 

Simms,  United  States  9. 
Stuart  9.  Laird  ... 

T. 

Talbot  9.  Seeman         .       •       • 

Thompson  9.  Jameson 

Turner  9.  Fendall         •       •       • 

U. 

United  States  9.  Hooe 

— — —  9.  Schooner  Peggy 

— ^— —  9.  Simms 


W. 


Wilson  9.  Lenox 
—  9.  MaB<m 
Wood  9.  Owings 


Y. 


Young,  Clark  9.         -        -        •        • 
^  Insurance  Oa  of  Alesandria  9. 


IS7 

290 

137 

45 


239 


103 


110 

290 
309 


259 
1 
110 
367 
252 
299 


1 

282 
117 


318 
103 
252 


194 

45 

239 


181 
332 


y 


RULES  AND  ORDERS 


OF  THB 

SUPREME  CX)XJRT  OF  THE  UNITED  STATES. 


L— 1700,  npBBVABT  S. 

Obdxbsd,  That  John  Tucker,  Esq.,  of  Botton, 
be  the  derk  of  this  eourt. 

That  he  reside  and  keep  his  oiBoe  at  the  seat 
of  the  national  government,  and  that  he  do  not 
practice,  either  as  an  attorney  or  a  oonnselor  in 
this  court,  while  he  shall  continue  to  be  derk 
of  the  same. 

n.  — 1700,  Febbvaxt  5. 

Obdessd,  That  (until  further  orders)  it  shall 
be  requisite  to  the  admission  of  attomevs,  or 
counselors,  to  practice  in  this  court,  that  they 
shall  have  been  such  for  three  years  past  in  the 
Supreme  Courts  of  the  state  to  which  they  re- 
spectively belong,  and  that  their  privote  and 
professional  character  shall  appear  to  be  fair. 

III. — 1700,  Febsujjkt  5. 

OioKBED,  That  counselors  shall  not  practice 
as  attorneys,  nor  attorneys  as  counselors,  in 
this  court. 

IV.— 1700,  Febsuabt  5. 

OiOKBED,  That  they  shall  respectively  take 
the  following  oath,  ytz,,  "I  ,  do 

solemnly  swear,  that  I  will  demean  myself  (as 
an  attorney  or  eounselor)  of  the  court,  up- 
rightly, and  according  to  law,  and  that  I  will 
support  the  constitutum  of  the  United  States." 

V. — 1700,  Febmuaxt  6. 

OH«nD,  That  (unless  and  until  it  shall 
otherwise  be  provided  bv  law)  all  process  of 
this  court  shall  b^  in  the  name  of  the  Presi- 
dent of  the  United  States. 

VL--:1701,  Febsuabt  7. 

OiOEBED,  That  the  counselors  and  attorneys, 
admitted  to  practice  in  this  court,  shall  tuce 
either  an  oatn,  or.  In  proper  oases,  an  affirma- 
tion, of  the  tenor  prescribed  by  the  rule  of  this 
court  on  that  subject,  made  February  term. 
1700,  viz.    '*!  ,  do  solemnly  swear 

(or  afl9rm  as  the  case  may  be)  that  T  will  de- 
mean myself,  as  an  attorney,  or  counselor  of 
this  court,  uprightly,  and  according  to  law,  and 
that  I  will  support  the  constitution  of  the 
United  States.'* 

Vn.— 1701,  August  8. 

The  C^ief  Justice,  in  answer  to  the  motion 
of  the  Attorney  General,  made  yesterday,  in- 
forms him  and  the  bar,  that  this  court  consider 
the  practice  of  the  courts  of  king's  bench,  and 
of  cnancery,  in  England,  as  affordinsr  outlines 
for  the  practice  of  this  court;  and  that  they 
will,  from  time  to  time,  make  such  alterations 
therein  as  drcumstances  may  render  necessary. 

Vm.-i-1705,  Fkbbuabt  4. 

Hie  Court  gave  notice  to  the  gentlemen  of  the 
bar,  that  hereafter  they  will  expect  to  be  fur- 
nished with  a  statement  of  the  material  points 
of  the  case  from  the  counsd  on  each  side  of  a 


DC — 1705,  FwBsaAXT  17. 

The  Court  dedared  that  all  evidence  on  mo- 
tions for  a  disdiarge  upon  bail  must  be  by 
way  of  deposition,  and  not  viva  voce. 

X.— 1706,  August  12. 

Qbdebbd,  That  process  of  subpcena  issuing 
out  of  this  court  in  any  suit  in  equity,  shall  be 
served  on  the  defendant  sixty  days  before  thi« 
return  day  of  the  said  process;  and  further, 
that  if  the  def^idant,  on  such  service  of  the 
subpcsna,  shall  not  appear  at  the  return  day 
contained  therein,  the  complidnant  shall  be  at 
liberty  to  proceed  ex  parte. 

XI.— 1707,  Fkbbuabt  18. 

It  18  Obdebbd,  by  the  Court,  that  the  derk 
of  the  court  to  which  any  writ  of  error  shall  be 
directed  may  make  return  of  tiie  same  by  trans- 
mittinff  a  true  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under  his  hand  and 
the  seal  of  the  court. 

Xn.— 1707,  August  7. 

It  is  Obdebbd,  by  the  Courts  that  no  record 
of  the  court  be  suffered  by  the  clerk  to  be  taken 
out  of  his  office  but  by  the  consent  of  tlie  eourt; 
otherwise  to  be  responsible  for  it. 

Xm. — 1800,  August  15. 

In  the  case  of  Course  v.  Stead's  Executors. 

Obdebbd,  That  the  plaintiff  in  error  be  at 
liberty  to  show  to  the  satisfaction  of  this  court, 
that  the  matter  in  dispute  exceeds  the  sum  or 
value  of  2,000  dollars,  exclusive  of  costs;  this 
to  be  made  appear  by  affidavit,  on  days' 

notice  to  the  opposite  party,  or  their  counsd,  in 
Qeorgia.    Rule  as  to  affidavits  to  be  mutual. 
XIV.— 1801,  August  12. 

Obdebbd,  That  counselors  may  be  admitted 
as  attorneys  in  this  court  on  taking  the  usual 
oath. 

XV. — 1801,  DsOElffBBB  0. 

It  is  Obdebbd,  That  in  every  cause  where 
the  defendant  in  error  fails  to  appear,  tiie  plain- 
tiff may  proceed  ex  parte. 

XVI.— 1803,  Febbuabt  Tebm. 

It  is  Obdebed,  That  where  the  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  in  error  is  at  liberty  to 
enter  his  appearance  and  proceed  to  trial; 
otherwise  the  cause  must  be  continued. 

XVII. — 1803,  Febbuabt  Tebit. 

In  all  cases  where  a  writ  of  error  shall  delay 
the  proceedings  on  the  judgment  of  the  circuit 
court,  and  shall  appear  to  have  been  sued  out 
merdy  for  delay,  oamages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum,  on  the 


amoimt  of  the  judgment. 

XVIII.— 1803,  Febbuabt  Tebm. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 


JUDGES 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


THB  TIMB  OF  ITS  FIB8T  B8TABLIBHMBHT,  WITH  THB  DATB8  OF  THBIB 

COMMISSIONS. 


V  JOHN  JAY,  Chief  JusHoe, 
^WILLIAM  GUSHING,  AmooioI*  Justly 
JAMBS  WILLSON,  "  ** 

JOHN  BLAIR,  "  " 

JAMES  IREDELL,  «  *• 

\THOMAS  JOHNSON,  "  *• 

^WILLIAM  PATERSON,      ••  « 

\  JOHN  RUTLEDGE,  Chief  JuaUce, 

SAMUEL  CHASE,  Associate  Justice, 
\OLIVER  ELLSWORTH,  Chief  Justice, 
VBUSHROD  WASmNQTON,  Associate  Juetim, 
.  ^ALFRED  MOORE,  Assowite  Justice, 
^  JOHN  MARSHALL,  Chief  Justice, 
WILLIAM  JOHNSON,  Associate  Justice, 


26  September,  1780. 

27  September,  1789. 
29  September,  1789. 
80  September,  1789. 
10  February,  1790. 

7  November,  1791. 

4  March,    1793. 

1  July,      1795. 

7  January,   1796. 

4  March,  1796. 

20  Deconber,    1798. 

10  December,    1799. 

SI  January,      1801. 

March,         1804. 


JUDGES 


OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


DUBIKO  THB  PKRIOD  OF  THB8B  BBFOBTH 


THE  HONORABLE  JOHN  MARSHAIJi,  Chief  Jusnoi^ 

The  Honorable    WILLIAM    GUSHING,  ^ 

The  Honorable    WILLIAM    PATERSON,  I 

The  Honorable    SAMUEL    CHASE,  yAsaooEAia 

The  Honorable     BUSHROD     WASHINGTON,    and    [ 

The  Honorable    ALFRED    MOORE,  J 

LEVI  LINCOLN,  ESQUIBB,  AnoBNET  GteNlBAb 


Supreme  Court  of  the  United  States. 


!•] 


^August,  1801. 


SILAS  TALBOT  v.  HANS  FRED.  SEBMAN. 

Salrage  allowed  to  a  United  States  ahlp  of  war, 
far  tiM  recapture  of  a  Hambnrsh  Teeeel  out  of  the 
handa  of  tlie  French.  (Prance  and  Hamburgh  being 
neutral  to  each  other,)  on  the  ground  that  she  was 
tn  danger  of  condemnation  under  .the  French  de- 
cree of  18th  January.  1708.  The  United  States  and 
France*  In  the  year  1799,  were  In  a  state  of  partial 


To  support  a  demand  for  salrage.  the  recapture 
must  be  lawful,  and  a  meritorious  serrice  must  be 
rendered. 

Probable  cause  Is  sufBclent  to  render  the  recap- 
ture lawful.  ^  .  ^  , 

Where  the  amount  of  salyage  is  not  regulated 
hj  posltlTi^  law.  it  must  be  determined  by  the  prin- 
ciples of  general  law.  Marine  ordinances  of  foreign 
countries,  promulgated  by  the  executive,  by  order 
of  the  legislature  of  the  united  States,  magr  be  read 
In-  the  courts  of  the  United  States,  without  further 
authentication  or  proof. 

Municipal  laws  of  foreign  countries  are  gener- 
ally to  be  proved  as  facts. 

THIS  was  a  writ  of  error  to  reverse  a  decree 
of  the  circuit  court,  which  reversed  the  de- 
cree of  the  district  court  of  New  York,  so  far 
as  it  allowed  salvage  to  the  recaptors  of  the 
ship  Amelia  and  her  cargo. 

The  libel  in  the  district  court  was  filed  No- 
vember 5th,  1709,  hy  Captain  Talbot,' in  behalf 
of  himself  and  the  other  officers  and  crew  of 
the  United  States  ship  of  war  the  Constitution, 
against  the  ship  Amelia,  her  tackle,  furniture 
and  cargo;  and  sets  forth, 

1.  That  in  pursuance  of  instructions  from 
the  President  of  the  United  States,  he  subdued, 
seized,  &c.  on  the  high  seas,  the  said  ship 
Amelia  and  cargo,  &c.  and  brought  her  into  the 
port  of  New  York. 

2.  That  at  the  time  of  capture  she  was  armed 
with  eight  carriage  guns,  and  was  under  the 
command  of  citoyen  Etienne  Prevost,  a  French 
officer  of  marine,  and  had  on  board,  besides  the 
commander,  eleven  French  mariners.  That  the 
libellant  has  been  informed  that  she,  being 
Uie  property  of  some  person  to  him  unknown, 
sailed  from  Calcutta,  an  English  ^rt  in  the 
East  Indies,  botmd  for  some  port  m  Europe; 
that  upon  her  said  voyage  she  was  met  with 
and  captured  by  a  French  national  corvette, 
called  la  Diligente,  commanded  b^  L.  J.  Du- 
bois, who  took  out  of  her  the  captain  and  crew 
of  the  Amelia,  with  all  the  papers  relating  to 
her  and  her  cargo,  and  placea  tne  said  Etienne 
Prevost,  and  the  said  French  mariners,  on  board 
of  her,  and  ordered  her  to  St.  Domingo  for  ad- 
judication, as  a  good  and  lawful  prize;  and 
2*]  that  she  remained  in  the  *full  and  peace- 
able possession  of  the  French  from  the  time  of 
her  capture,  for  the  space  of  ten  days,  whereby, 
the  libellant  is  advised,  that,  as  well  by  the  law 
of  nations,  as  by  the  particular  laws  of  France, 

Mora.1 — What  U  talvage;  who  U  a  $alvor;  raiM 
of  salvage — see  note,  8  U  ed.  U.  8.  S46. 
uraneh  1. 


the  said  ship  became,  and  was  to  be  eonslder«d 
as  a  French  ship. 

Whereupon  he  prays  usual  process,  &c.  and 
condonnation;  or,  in  case  restoration  should  be 
decreed,  that  it  may  be  on  payment  of  such 
salvage  as  by  law  ought  to  be  paid  for  the 
same. 

The  claim  and  answer  of  Hans  Frederic  See- 
man,  in  behalf  of  Messrs.  Chapeau  Rouge  t 
Co.  of  Hamburgh,  owners  of  the  ship  Amelia 
and  her  cargo,  stated,  that  the  said  snip,  com- 
manded by  Jacob  F.  Engelbrechl^  as  master, 
sailed  on  the  20th  of  February,  1708,  from 
Hamburgh  on  a  vdvage  to  the  East  Indies, 
where  she  arrived  safe;  that  in  April,  1700,  she 
left  Calcutta  bound  to  Hamburgh;  that  during 
her  voyage,  and  at  the  time  of  her  capture  by 
the  French,  she  and  her  car^  belonged  to 
Messrs.  Chapeau  Kouge  &  Co.  citizens  of  Ham- 
burgh, and  if  restored  she  will  be  wholly  their 
property;  that  on  the  6th  of  September,  on  her 
voyage  home,  she  was  captured  on  the  high 
seas  by  a  French  armed  vessel  commanded  by 
citizen  Dubois,  who  took  out  the  master  and 
thirteen  of  her  crew  and  all  her  papers,  leaving 
on  board  the  claimant,  who  was  mate  of  the 
Amelia,  the  doctor,  and  five  other  men.  That 
the  French  commander  put  on  board  twelve 
hands,  and  ordered  her  to  St.  Domingo,  and 
parted  from  her  on  the  fifth  day  after  her  cap- 
ture. That  on  the  16th  of  September,  the 
Amelia,  while  in  possession  of  the  French,  was 
captured,  without  any  resistance  on  her  part, 
by  the  said  ship  of  war  the  Constitution,  and 
brought  into  New  York.  That  the  Amelia  had 
eight  carriage  guns,  it  being  usual  for  all  ves- 
sels in  the  trade  she  was  carrying  on  to  be 
armed,  even  in  times  of  general  peace.  That 
there  beinff  peace  between  France  and  Ham- 
burgh at  the  time  of  the  first  capture,  and  also 
between  the  United  States  and  Hamburgh,  and 
between  the  United  States  and  France,  tne  pos- 
session of  the  Amelia  by  the  French,  in  the 
manner  and  for  the  time  stated  in  the  said 
libel,  could  neither  by  the  law  of  nations,  nor  by 
the  laws  of  France,  nor  by  those  of  the  United 
States,  change  the  property  of  the  said  ship 
Amelia  and  her  cargo,  or  make  the  same  liable 
*to  condemnation  in  a  French  court  of  ad-  [*3 
miralty;  that  the  same  could  not,  therefore,  be 
considered  as  French  property;  wherefore,  he 
prays  restoration  in  like  plight  as  at  the  time 
of  capture  by  the  ship  Constitution,  with  costs 
and  cnarges. 

On  the  16th  of  December,  1700,  the  district 
judge,  by  consent  of  parties,  made  an  inter- 
locutory decree,  directing  the  marshal  to  sell 
the  ship  and  cargo,  and  bring  the  money  into 
court;  and  that  the  clerk  should  pay  half  of 
the  amount  of  sales  to  the  claimant,  on  his  giv- 
ing security  to  refund  in  case  the  court  should 
so  decree;  and  that  the  clerk  should  r^ain  the 
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other  half  in  his  hands,  together  with  all  costs 
and  charges,  &c. 

Afterwards,  on  the  25th  of  February,  1800, 
the  judge  of  the  distmct  court  made  his  final 
decree,'  directing  half  of  the  gross  amount  of 
sales  of  the  ship  and  cargo,  without  any  deduc- 
tion whatever,  to  be*  paid  to  the  libellant  for 
the  use  of  the  officers  and  crew  of  the  ship 
Constitution,  to  be  distributed  according  to  the 
act  of  congress  for  the  government  of  the  navy 
of  the  United  States.  And  that  out  of  the 
other  moiety,  the  clerk  should  pay  the  officers 
of  the  court,  and  the  proctors  for  the  libellant 
and  claimant,  their  taxed  costs  and  charges, 
and  that  the  residue  should  be  paid  to  the  own- 
ers of  the  Amelia,  or  their  agent. 

From  this  decree  the  claimant  appealed  to 
the  circuit  court. 

At  the  circuit  court  for  the  district  of  New 
York,  in  April,  1800,  before  Judge  Washington 
«nd  the  district  judge,  the  cause  was  argued  by 
B.  Livingston  and  Burr,  for  the  appellant,  and 
Harison  and  Hamilton,  for  the  resi>ondent; 
find,  on  the  9th  of  April,  1800,  the  circuit  court 
made  the  following  decree,  viz. : 

"That  the  decree  of  the  district  court,  sc  far 
forth  as  it  orders  a  payment,  by  the  clerk,  of  a 
moiety  of  the  gross  amount  of  sales  to  Silas 
Talbot,  commander,  &c.  and  to  the  officers  and 
crew  of  the  said  ship  Constitution,  is  erroneous, 
p.nd  so  far  forth  be  reversed  without  costs ;  that 
is  to  say,  the  court  considering  the  admission 
4*]  on  'the  part  of  the  respondent;  that  the 
papers  brought  here  by  Jacob  Frederic  Engel- 
T)recht,  mas&r  of  the  said  ship  Amelia,  prove 
her  and  her  cargo  to  be  Hamburgh  property, 
nnd  also  considering  that  as  the  nation  to 
which  the  owners  of  the  said  ship  and  cargo 
belong  is  in  amity  with  the  French  republic, 
the  said  ship  and  cargo  could  not,  consistently 
with  the  laws  of  nations,  be  condemned  by  the 
French  as  a  lawful  prize,  and  that  therefore  no 
service  was  rendered  by  the  United  States  ship 
of  war  the  Constitution,  or  by  the  commander, 
officers  or  crew  thereof,  by  the  recapture  afore- 
said. 

"Whereupon  it  is  ordered,  adjudged  and  de- 
creed by  the  court,  and  it  is  hereby  ordered, 
rd judged  and  decreed  by  the  authority  of  the 
same,  that  the  former  part  of  the  decree  of  the 
district  court,  by  which  a  moiety  of  the  pro- 
-ceeds  is  allowed  to  the  commander,  officers  and 
crew  aforesaid,  be  and  the  same  is  hereby  re- 
versed. 

"And  the  court  further  considering  all  the 
circumstances  of  the  present  case  arising  from 
the  capture  and  recapture  stated  in  the  libel 
and  claim  and  answer,  and  that  by  the  sale  of 
the  said  ship  Amelia  and  her  cargo,  made  with 
i>he  express  consent  of  the  appellant,  the  costs 
and  charges  in  this  cause  have  nearly  all  ac- 
<jrued,  and  that  therefore  the  expenses  should 
be  defrayed  out  of  the  proceeds;  thereupon,  it 
is  hereby  further  ordered,  adjudged  and  de- 
creed by  the  court,  that  so  much  of  the  said 
decree  of  the  said  district  court  as  relates  to 
the  payment,  by  the  clerk,  to  the  several  officers 
of  the  court,  and  to  the  proctors  of  the  libellant 
and  claimant  in  this  cause,  of  their  taxed  costs 
nnd  charges,  out  of  the  other  moiety  of  the 
said  proceeds,  and  also  of  the  residue  of  the 
Miid  last-mentioned  moiety,  after  deducting  the 
«osts  and  charges  aforesaid,  to  the  owner  or 
o^i-ners  of  the  said  ship  Amelia  and  her  cargo, 
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or  to  their  legal  representatives,  be,  and    the 
same  is  hereby  affirmed." 

To  reverse  this  decree  the  libellant  sued  out 
a  writ  of  error>tp  the  Supreme  Court,  and,  by- 
consent  of  parties,  the  following  statement  of 
facts  was  annexed  to  the  record  which  came  ^^p. 

*"The  ship  Amelia  sailed  from  Calcutta,  C  *  S 
in  Bengal,  in  the  month  of  April,  1799,  loaded 
with  a  cargo  of  the  product  and  manufactory  of 
that  country,  consisting  of  cotton,  sugars,  and 
dry  goods  in  bales,  and  was  bound  to  Ham- 
burgh. 

"On  the  6th  of  September,  in  the  same  year, 
she  was  captured,  while  in  the  putsuit  of  lier 
said  voyage,  by  the  French  national  corvette  La 
Diligente,  L.  J.  Dubois,  commander^  who  took 
out  her  captain  and  part  of  her  crew,  together 
with  most  of  her  papers,  and  placed  a  prize- 
master  and  French  sailors  on  board  of  her,  or- 
dering the  prize-master  to  conduct  her  to  St. 
Domingo,  to  be  judged  according  to  the  laws  of 


war. 


On  the  15th  of  the  same  month  of  Septem- 
l)er,  the  United  States  ship  of  war  the  Constitu- 
tion, commanded  by  Silas  Talbot,  Esq.  the  li- 
bellant, fell  in  with. and  recaptured  the  Amelia, 
she  being  then  in  full  possession  of  the  French, 
and  pursuing  her  course  for  St.  Domingo,  ac- 
cording to  the  orders  received  from  the  captain 
of  the  French  corvette. 

"At  the  time  of  the  recapture,  the  Amelia 
had  eight  iron  cannon  mounted,  and  eight 
wooden  guns,  with  which  she  left  Calcutta,  as 
before  sfiit^. 

"From  such  of  the  ship's  papers  as  were 
found  on  board,  and  the  testimony  in  the  cause, 
the  ship  Amelia  and  her  cargo  appear  to  have 
been  the  property  of  Chapeau  Rouge,  a  citizen 
of  Hamburgh,  residing  and  carrying  on  com- 
merce in  that  place. 

"It  is  conceded  that  the  republic  of  France 
and  the  city  of  Hamburgh  are  not  in  a  state  of 
hostility  to  each  other;  and  that  Hamburgh  is 
to  be  considered  as  neutral  between  the  present 
belligerent  powers. 

"'file  Amelia  and  her  cargo,  having  been 
sent  by  Captain  Talbot  to  New  York,  were 
there  libelled  in  the  district  court,  and  such 
proceedings  were  thereupon  had  in  that  court, 
and  the  circuit  court  for  that  district,  as  may 
appear  by  the  writ  of  error  and  return." 

*The  cause  now  came  on  to  be  argued  at  [*6 
August  term,  1801,  by  Bayard  and  Ingersoll, 
for  the  libellant,  and  Dallas,  Mason  and  Levy, 
for  the  claimant. 

For  the  libellant  three  points  were  made. 

1.  That  at  the  time,  and  under  the  circiun- 
stances,  the  ship  Amelia  was  liable  to  capture 
by  the  law,  and  instructions,  to  seize  French 
armed  vessels,  for  the  purpose  of  being  brought 
into  port,  and  submitted  to  legal  adjudication 
in  the  courts  of  the  United  Sieites. 

2.  That  Captain  Talbot,  by  this  CAjptore, 
saved  the  ship  Amelia  from  condemnation  in 
a  French  court  of  admiralty. 

3.  That  for  this  service,  upon  abstwudiwi 
principles  of  equity  and  justice,  accordinir  to 
the  law  of  nations,  and  the  acts  of  congress,  the 
recaptors  are  entitled  to  a  compensation  for 
salvage. 

1.  Had  Captain  Talbot  a  right  to  scire  the 
Amelia,  and  bring  her  into  port  for  adjudica- 
tion? 

The  acts  of  oongress  on  thii  subject  ought  all 
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•o  be  considered  together  and  in  one  view.  This 
ys  the  general  nile  of  construction  where  sev- 
eral acto  are  made  in  pari  materia,  Plowd.  206. 
1  Atk.  457,  458. 

The  first  act  authorizing  captures  of  French 
vesRels,  is  that  of  28th  l&y,  1708.  (Laws  of 
United  States,  vol.  4,  p.  120.)  The  preamble 
recites,  that  "whereas  armed  vessels  sailing  un- 
der authority,  or  pretence  of  authority,  from 
the  republic  of  France,  hare  committea  depre- 
dations on  the  commerce  of  the'  United  States," 
Ac,  therefore  it  is  enacted,  that  the  president 
be  authorized  to  instruct  and  direct  the  com- 
manders of  the  armed  vessels  of  the  United 
States,  'to  seize,  take  and  bring  into  any  ]^rt 
of  the  United  States,  to  be  proceeded  against 
according  to  the  laws  of  nations,  any  such 
armed  ressel,  which  shall  have  committed,  or 
which  shall  be  found  hovering  on  the  coasts 
of  the  United  States,  for  the  purpose  of  com- 
mitting depredations  on  the  vessels  belonging 
to  citizens  thereof;  and  also  to  retake  any  ship 
7*]  or  vessel  of  *any  citizen  or  citizens  of  the 
United  States,  which  may  have  beoi  captured 
by  any  such  armed  vessel." 

The  Amelia  was  "an  armed  vessel  sailing 
under  authori^  from  the  republic  of  France," 
and  if  riie  had  committed,  or  had  been  found 
hovering  on  the  coast  for  the  purpose  of  com- 
mitting depredations  on  the  vessels  of  the  citi- 
aims  of  the  United  States,  she  would  have  been 
clearly  liable  to  capture  under  this  act  of  con- 
gress. This  act  is  entitled  "An  act  more  effect- 
ually to  protect  the  commerce  and  coasts  of  the 
United  States;"  and  by  it  the  objects  of  cap- 
ture are  limited  to  "armed  vessels  sailing  tmder 
authority,  or  pretense  of  authority,  from  the 
republic  of  France,  which  shall  have  commit- 
ted, or  which  shall  be  found  hovering  on  the 
coasts  of  the  United  States,  for  the  purpose  of 
committing  depredations,"  &c.  It  was  soon 
perceived  that  a  right  of  capture,  so  limited, 
would  not  afford,  what  the  act  contemplated, 
an  effectual  protection  to  the  commerce  of  the 
United  States.  CJongress,  therefore,  on  the  0th 
July,  1708,  at  the  same  session,  passed  the  "act 
further  to  protect  the  commerce  of  the  United 
States,"  (Laws  United  States,  vol.  4,  p.  163,) 
and  ther^v  took  off  the  restriction  of  the  for- 
mer act,  which  limited  captures  to  vessels  hav- 
ing actually  committed  depredation,  or  which 
were  hovenng  on  the  coast  for  that  purpose. 
This  act  authorizes  the  capture  of  any  "armed 
French  vessel  on  the  high  seas,"  and  if  the 
Amelia,  was  such  an  arm^  French  vessel  as  is 
contemplated  by  this  act,  she  was  liable  to 
capture,  and  it  was  the  duty  of  Captain  Talbot 
to  take  her  and  bring  her  mto  port.  Another 
act  was  passed  at  the  same  session,  on  the  25th 
June,  1708,  (Laws  United  States,  vol.  4,  p. 
148,)  entitled  "An  act  to  authorize  the  defence 
of  the  merchant  vessels  of  the  United  States 
against  French  depredations,"  which,  as  it  con- 
stitutes a  part  of  that  system  of  defence  and 
opposition  which  the  legislature  had  in  view, 
ought  to  be  taken  into  consideration.  It  enacts, 
that  merchant  vessels  of  citizens  of  the  United 
States  may  oppose  and  defend  against  any 
search,  restraint  or  seizure  which  shall  be  at- 
tempted "by  the  commander  or  crew  of  any 
armed  .vessel  sailing  under  French  colours,  or 
acting,  or  pretendi^  to  act,  by,  or  under  the 
authority  of  the  French  republic;"  and  in  case 
of  ttt^ck  may  repel  the  same,  and  subdue  and 
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capture  the  vesseL  The  court,  *in  oonstm-  [*8 
ing  any  one  of  these  laws,  will  not  confine 
themselves  to  the  strict  letter  of  that  particu- 
lai  law.  but  will  consider  the  spirit  of  the 
times,  and  the  object  and  intention  of  the  legis- 
lature. It  is  evident  by  the  title  of  the  act  of 
July  0,  1708,  and  by  the  general  complexion 
of  all  the  acts  of  that  session  upon  the  si]d>ject, 
that  it  was  not  the  intention  of  congress,  by 
the  act  of  July  0,  to  restrict  the  cases  of  cap- 
ture contemplated  by  the  act  of  28th  May,  but 
to  enlarge  them.  The  spirit  of  the  people  was 
roused;  they  demanded  a  more  vigorous  and 
a  more  effectual  opposition  to  the  aggressions 
of  France,  and  the  spirit  of  congress  rose  with 
that  of  the  people.  It  cannot  be  supposed  that 
having  in  May  used  the  expression,  "armed  ves- 
sels sailing  under  authority,  or  pretense  of  au- 
thority, from  the  republic  of  France,"  and  in 
Jane  the  expression,  "any  armed  vessel  sailing 
under  Frencn  colours,  or  acting,  or  pretending 
to  act,  by,  or  under  the  authority  of  the  French 
republic,"  they  meant  to  restrict  the  cases  of 
capture,  in  July,  when  they  used  the  words 
"any  armed  French  vessel."  On  the  contrary, 
the  confidence  in  the  national  opinion  was  in- 
creased, and  further  measures  of  defence  were 
adopted,  intending  not  to  recede  from  anything 
done  before,  but  to  amplify  the  opposition.  The 
act  of  July  was  in  addition  to,  not  in  deroga- 
tion from,  the  act  of  May.  Congress  evidently 
meant  the  same  description  of  vessels,  in  each 
of  those  acts.  "Armed  vessels  sailing  under 
authority,  or  pretense  of  authority  of  France," 
and  "armed  vessels  sailing  imder  French  col- 
ours, or  acting,  or  pretending  to  act,  under  the 
authority  of  tne  French  republic,"  and  "armed 
French  vessels,"  must  be  understood  to  be  the 
same. 

If  there  is  a  difference  no  reason  can  be  given 
for  it.  A  vessel,  in  the  circumstances  of  the 
Amelia,  was  as  capable  of  annoying  our  com- 
merce as  if  she  had  been  owned  by  Frenchmen. 
Her  force  was  at  the  command  of  France,  and 
there  can  be  no  doubt  but  she  would  have  cap- 
tured any  unarmed  American  that  might  have 
fallen  in  her' way.  She  was,  therefore,  one  of 
the  objects  of  that  hostility  which  congress  had 
authorized.  Congress  have  the  power  of  de- 
claring war.  They  may  declare  a  general  war, 
or  a  partial  war.  So  it  may  be  a  general  mari- 
time war,  or  a  partial  maritime  war. 

*This  court,  in  the  case  of  Bass  and  Tin-  [*9 
gey,  have  decided  that  the  situation  of  this 
countnr  with  regard  to  France,  was  that  of  a 
partial  and  limited  war.  The  substantial  ques- 
tion here  is,  whether  the  case  of  the  Amelia 
is  a  oa9^iB  heUi;  whether  she  was  an  object  of 
that  limited  war.  The  kind  of  war  which  ex- 
isted was  a  war  against  all  French  force  found 
upon  the  ocean,  to  seize  it  and  bring  it  in,  that 
it  might  not  injure  our  commerce.  It  is  pre- 
cisely as  if  congress  had  authorized  the  capture 
of  all  French  vessels,  excepting  those  unarmed. 
If  such  had  been  the  expressions,  there  could  be 
no  doubt  of  the  right  to  capture.  The  object  of 
the  war  being  to  destroy  French  armed  force, 
and  not  French  property,  it  made  no  difference 
in  whom  tlie  absolute  property  of  the  vessel 
was,  if  her  force  was  under  the  command  of 
France.  Suppose  the  Amelia  had  captured  an 
American,  by  what  nation  would  the  capture 
be  made?  by  ^tmburffh,  or  by  France?  There 
can  be  no  doubt  but  the  injury  would  be  attrib- 
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vied  to  France.  She  was  under  French  colours, 
armed,  and  to  every  intent  an  object  of  the  par- 
tial war  which  existed;  and,  if  so,  her  case  is 
goremed  by  the  rights  of  war,  and  by  the  law 
of  naticms,  as  th^  exist  in  a  state  of  general 
war. 

Perhaps  it  may  be  said  that  this  proves  too 
much,  and  that,  if  true,  the  Amelia  must  be 
condemned  as  prize.  ThiB  would  be  true  if 
the  rights  of  a  third  parl^  did  not  interfere. 
Having  accomplished  tne  object  of  the  war,  as 
it  rdates  to  this  case,  in  wresting  from  France 
the  armed  force,  we  must  now  respect  the 
rights  of  a  neutral  nation^  and  restore  the 
property  to  its  lawful  owner.  But  this  is  a  sub- 
sequent consideration.  It  is  only  necessary  now 
to  show  that  the  capture  was  so  far  a  lawful 
act  as  to  be  capable  of  supporting  a  claim  of 
salvage.  At  first  view  she  certainly  presented 
the  appearance  of  such  an  armed  French  ship 
as  the  libellant  was  botmd  in  duty  to  seize  and 
bring  in,  at  least  for  further  examination.  He 
had  probable  cause,  at  least,  which  is  sufficient 
to  justify  the  seizure  and  detention.  But  if  she 
was  liable  to  be  condemned  by  France,  being 
in  the  hands  and  possession  of  the  French,  she 
was  within  the  scope  of  the  war  which  existed 
between  the  United  States  and  France ;  she  was 
within  the  meaning  of  the  act  of  congress.^ 
10*]  *The  act  of  July  gives  no  new  authority 
to  recapture  American  vessels;  it  only  gives  to 
private  armed  vessels  the  same  right  which  the 
act  of  May  gives  to  the  public  armed  vessels, 
to  make  captures  and  recaptures.  But  the  act 
of  May  only  authorizes  the  recapture  of  Ameri- 
can vessels,  "which  may  have  been  captured  by 
any  such  armed  vessel,"  i.  e,  by  armed  vessels 
sailing  under  authority  from  the  republic  of 
France,  and  which  shall  have  committed,  or  be 
foimd  hovering  on  the  coasts  for  the  purpose  of 
committing,  depredations  on  our  commerce." 
Tet  the  instructions  from  the  president  were  to 
recapture  all  American  vessels.  These  instruc- 
tions show  the  opinion  of  the  executive  upon 
the  construction  of  the  acts  of  congress,  and 
for  that  purpose  they  were  offered  U>  be  read. 

The  counsel  for  the  claimant  objected  to 
their  being  read,  because  they  were  not  in  the 
record. 

The  counsel  for  the  libellant  contended  they 
had  a  right  to  read  them  as  matter  of  opinion, 
but  did  not  offer  them  as  matter  of  fact.*  The 
Court  refused  to  hear  them. 

2.  The  second  point  is,  that  a  service  was 
rendered  to  the  owners  of  the  Amelia,  by  the 
11*]  recapture,  inasmuch  *as  she  was  thereby 
saved  from  oondenmation  in  a  French  court  of 
admiralty. 


To  support  this  position,  the  counsel  for  the 
libellant  relied  on  the  general  system  ol  viola- 
tion of  neutral  rights  adopted  by  France. 

In  general  cases,  when  belligerents  respect 
the  law  of  nations,  no  salvage  can  be  claimed 
for  the  recapture  of  a  neutral  vessel,  because  no 
service  is  rendered ;  but  rather  a  disservice,  be- 
cause the  captured  would,  in  the  courts  of  tiie- 
cantors,  recover  damages  and  costs  for  the  ille- 
gal capture  and  detention. 

The  principle*  upon  which  the  circuit  court 
decided  is  not  denied;  but  it  is  contcmded  that 
a  service  was  rendered  by  the  recapture.  To 
show  this,  the  counsel  for  the  libellant  offered 
to  read  the  message  from  the  president  to  both 
fiouses  of  congress,  of  the  4th  Biay,  1798,  con- 
taining the  communications  from  our  envoys 
extraordinary  at  Paris  to  the  department  of 
state,  and  sundry  arrets  and  decrees  of  the 
government  of  France,  in  violation  of  neutral 
rights,  and  of  the  law  of  nations;  and  partic- 
ularly the  decree  of  the  counsel  of  five  hundred 
of  20th  Nivose,  an  6,  (Jan.  18,  1798),  which 
declares,  ''that  the  character  of  vessels,  relative 
to  their  qualitjr  of  neuter  or  enemy,  shall  be  de 
termined  by  their  cargo;  in  consequence,  every 
vessel  found  at  sea,  loaded,  in  whole  or  in  part, 
with  merchandise  the  production  of  England, 
or  of  her  possessions^  shall  be  declared  good 
prize,  whoever  the  owner  of  these  goods  or 
merchandize  may. be." 

The  coimsel  for  the  claimant  objected  to  the 
reading  of  those  dispatches,  because  they  were 
matter  of  fact.  No  new  fact  can  be  shown  on 
the  writ  of  error.  Neither  the  pleadings,  nor 
the  statement  of  facts  accompanying  the  rec* 
ord,  give  notice  of  introducing  this  new  matter. 
By  the  act  of  congress,  vol.  1,  p.  60,  61,  a  state 
(if  the  case  must  come  up  with  the  record;  and 
is  conclusive  on  this  court.  3  Dal.  321.  Wis- 
cart  V.  Dauohy,  lb.  p.  327.  Ellsworth,  Chief 
Justice,  said,  a  writ  of  error  removes  only  mat- 
ter of  law.  Arrets  and  decrees  of  foreign  gov- 
ernments are  matters  of  fact,  and  must  be 
proved  as  such,  and  the  court  cannot  notice 
them  imless  shown  in  the  *pleadings,  ad-  [*1J& 
mitted  or  proved.  1  P.  Wms.  429,  431.  Free- 
nioult  V.  Dedire,  Dou^.  557.  Bemardi  v.  Mot- 
teuw.  The  same  case  m  the  2d  edition,  p.  57^ 
579.  In  that  case  the  court  could  not  take 
notice  of  the  arret  of  July,  1778,  as  it  had  not 
been  given  in  evidence  at  the  trial. 

The  general  conduct  of  France  is  a  matter  of 
fact,  which  can  only  be  noticed  l^  the  sover- 
eign of  the  state.  Judgment  upon  a  writ  of 
error  must  be  upon  the  same  facts  upon  which 
the  judgment  below  was  predicated.  3  Bl.  CJonu 
405,   (Williams's  edit.  4<)7.)  8  Term  Rep.  438, 


1. — Bayard.  "What  anthority  is  there  for  Ameri- 
can armed  vessels  to  recapture  British  vessels  tak- 
en by  the  French  r* 

Chase,  /.  "Is  there  any  case  where  it  has  been 
decided  in  our  courts  that  such  a  recapture  was 
lawful?- 

"It  has  been  so  decided  In  the  English  courts.** 

The  counsel  on  both  sides  admitted  that  no  such 
tase  had  occurred  in  this  country. 

2. — Chasb,  J.  I  am  agslnst  reading:  the  instruc- 
tions, because  I  am  agalns  bringing  the  executive 
into  court  on  any  occasion  It  has  been  decided, 
as  I  think,  in  this  court,  tLt,t  instructions  should 
not  be  read. 

I  think  it  was  in  a  case  of  Instructions  to  the  col- 
lectors. It  was  opposed  by  Judge  Iredell,  and  the 
opposition  acquiesced  in  by  the  court. 

i>AT]fiB8UN.  J.  The  instructions  can  only  be  evi- 
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deuce  of  the  opinion  of  th«  executive,  which  is  not 
binding  upon  us. 

Marshall.  Oh,  J,  I  have  no  objection  to  hear- 
ing them,  but  they  will  liave  no  influence  on  my 
opinion. 

MooBB,  /.  Mr.  Bayard  can  state  all  they  con- 
tain, and  they  may  be  considered  as  part  of  nls  ar- 
gument 

Bayard,  May  I  be  permitted  to  read  them  as  a 
part  of  my  speech? 

The  Coubt  :  We  are  willing  to  hear  them  as  the 
opinion  of  Mr.  Bayard,  but  not  as  the  opinion  of 
the  executive. 

Bayard.  I  acquiesce  in  the  opinion  of  the  court. 
My  reasons  for  wishing  to  read  them,  were  because 
the  opinion  of  learned  men,  and  men  of  sciences 
will  always  have  some  weight  with  other  learned 
men.  And  the  court  would  consider  well  the  opin- 
ion of  the  executive  before  they  would  decide  coiv 
trary  to  it.  ^        , 
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4S4,  666.  If  It  is  matter  of  law,  it  is  not  such 
law  as  is  bindiiur  upon  this  court,  and,  there- 
fore, they  cannot  officially  take  notice  of  it. 
Foreign  laws  must  be  proved  as  facts.  3  Wood- 
deson,  306.  2  Eq.  Cas.  Abr.  289,  476.  2'Salk. 
561,  Way  v.  Tally.  6  Mod.  195,  same  case, 
Cowp.  174,  175,  Moaiyn  v,  Fdbrigaa.  The  law 
roust  be  given  in  evidence.  Bos.  ft  Pull.  171, 
175,  138.  8  Term  Rep.  666.  Facts  cannot  be 
adduced  to  contradict  the  record.  8  Term  Rep. 
438.  In  2  Rob.  126,  (American  edit.)  The 
Providentia,  Dr.  Scott  relied  on  the  kinf^'s  in- 
structions, but  that  was  because  the  king  has 
the  power  of  war  and  peace. 

A  state  of  the  case  is  like  a  special  verdict; 
nothing  new  can  be  added  to  it. 

In  1  Rob.  57,  The  Santa  Cruz,  Dr.  Scott  re- 
quired the  ordinances  of  Portugal  to  be  proved, 
and  evidence  of  the  decisions  of  their  tribunals 
upon  them. 

On  the  contrary,  it  was  said  by  the  counsel 
for  the  libellant,  that  this  case  differs  from  evi- 
dence offered  to  a  jury.  In  chancery,  if  evi- 
dence is  not  legal,  the  chancellor  will  hear  it, 
but  will  give  it  no  weight.  The  pamphlet  con- 
taining the  dispatches  is  offered  to  be  read,  not 
to  show  what  are  the  municipal  laws  of 
France,  but  what  is  the  law  of  nations  in 
France;  to  show  how  it  has  been  modified  by 
that  government.  We  are  before  this  court  as 
a  court  of  admiralty,  and  not  as  a  court  of 
common  law.  All  the  world  are  parties  to  a 
decree  of  a  court  of  admiralty.  Bemardi  v. 
Motteuw,  Doug.  560  or  581.  This  court  is  now 
to  decide  by  the  law  of  nations,  not  by  mu- 
13*]  nicipal  regulations.  *A11  the  cases  cited 
against  us  are  cases  in  common  law  courts. 
But  courts  of  admiralty  take  notice  of  foreign 
ordinances  which  affect  the  law  of  nations, 
Without  their  being  shown  in  evidence.  1  Rob. 
English  edit.  341;  American  edit.  287.  The 
Maria:  and  1  Rob.  English  edit.  368;  Ameri- 
can edit.  304,  same  ca3e. 

The  object  in  reading  these  dispatches  is  to 
show  that  the  law  of  nations  was  not  respected 
in  France ;  that  the  construction  of  their  courts 
of  admiralty  was  such  that  their  decisions 
could  not  conform  to  the  law  of  nations;  that 
the  law  of  nations  has  been  so  modified  in 
France  that  there .  was  no  certainty  of  in- 
demnity for  neutrals,  and  that  by  the  decrees 
and  arrets  of  that  government,  the  Amelia 
would  have  been  condemned.  They  are  offered 
as  the  official  communications  of  our  author- 
ized agents  abroad  to  the  executive,  and  by 
that  department  communicated  to  congress,  and 
published,  in  conformity  to  an  act  of  congress, 
(vol.  4,  p.  239,)  for  the  information  of  the  citi- 
zens of  the  United  States.  This  act  of  congress 
has  made  them  proper  evidence  before  this 
court;  who  are,  therefore,  bound  to  notice 
them.  On  the  subject  of  admitting  foreign 
ordinances  in  a  court  of  admiralty  no  difficulty 
ever*  occurred.  The  objections  are  onl^  to  pri- 
vate municipal  regulations.  Such,  it  is  admit- 
ted, must  be  proved  as  facts,  but  not  when  they 
are  offered  as  explaining  the  law  of  nations.  In 
I  Rob.  American  edit.  288,  {The  Maria),  this 
very  decree  is  cited ;  and  it  is  immaterial  to  us 
whether  we  read  it  out  of  the  dispatches  or 
out  of  the  book  which  the  opposite  counsel  have 
alreadr  cited  for  other  purposes.  By  the  same 
rule  tnat  they  read  pages  57  and  126,  we  may 
surely  read  paga  288. 
C^anoh  L 


On  the  part  of  the  claimant  it  was  replied: 

That  this  decree  is  not  an  act  of  congress,  nor 
the  law  of  nations,  but  simply  a  law  of  France. 
The  record  is  confined  to  tne  facts  which  orig- 
inally came  up  with  the  writ  of  error,  or  suck 
as  may  afterwards  be  procured  upon  a  sug- 
gestion of  diminution.  It  is  admitted  that  in 
equity,  on  an  appeal  to  the  house  of  lords,  noth- 
ing new  can  be  received.  And  nothing  ought 
now  to  be  read  which  was  not  before  the  cir- 
cuit court,  or  which  that  •court  was  [*14 
bound  to  notice.  In  the  cases  cited  by  the  op- 
posite counsel,  the  arrets  were  read  by  consent. 
A  common  law  court  is  as  much  bound  ^s  a 
court  of  admiralty  to  take  notice  of  the  law 
of  nations,  on  a  question  where  that  law  ap- 
plies; and  the  rules  by  which  common  law 
courts  are  bound,  as  to  evidence  of  the  law  of 
nations,  are  equally  binding  on  courts  of  admi- 
ralty. 

The  Oowi  suffered  the  dispatches  and  de- 
crees of  France  to  be  read,  but  reserved  the 
question,  whether  they  ought  to  be  considered 
in  their  decision  of  this  cause,  imtil  the  whole 
argument  of  the  case  should  be  finished. 

The  counsel  for  the  libellant  proceeded  in  the 
argument  on  the  second  point. 

The  decree  of  the  18th  of  January,  1798,  was 
not  repealed  till  the  14th  of  December,  1799, 
and,  consequently,  was  in  full  force  at  the  time 
of  the  capture  on  the  6th  of  September,  1799. 
The  facts  stated  in  the  Appendix  to  volume  2  of 
Robinson's  Reports,  show  that  the  French  had 
discarded  the  lalw  of  nations,  and  that  their 
conduct  towards  neutrals  had  been  such  as  to 
exclude  every  possibility  of  escape.  So  notorious 
was  this  conduct  that  Sir  William  Scott  makes 
it  the  ground  of  his  decision  in  various  cases. 

It  is  not  necessary  to  show  that  the  Amdia 
would  certainly  have  been  condemned.  To  en- 
title to  salvage  it  is  only  necessary  to  show 
that  she  was  in  a  better  condition  by  the  recap- 
ture. Her  cargo  was  the  production  of  the  pos- 
sessions of  England,  and,  therefore,  by  the  de- 
cree of  the  18th  January,  1798,  was  liable  to 
condemnation.  The  general  conduct  of  France 
and  of  the  French  courts  of  admiralty  towards 
neutrals  has  been  repeatedly  adjudged,  by  Sir 
William  Scott,  a  good  ground  for  salvage.  1 
Rob.  232,  {The  Two  Friends.)  2  Rob.  246,  {The 
War  Onskan.) 

3.  But  without  resorting  to  the  general  prin- 
ciple of  a  service  being  a  ground  for  salvage, 
we  claim  it  under  the  express  terms  of  the  act 
of  congress  of  the  2d  of  March,  1799,  entitled 
''An  act  for  the  government  of  the  navy  of  the 
United  States,"  §  7,  vol.  4,  p.  472,  by 
*  which  it  is  enacted,  "that  for  the  ships  [*15 
or  goods  belonging  to  the  citizens  of  the  United 
States,  or  to  the  citizens  or  subjects  of  any  na- 
tion in  amity  with  the  United  States,  if  retaken 
from  the  enemy  within  twentv-four  hours,  the 
owners  are  to  allow  one-eighth  part  of  the 
whole  value  for  salvage,  £c,  and  if  after 
ninety-six  hours,  one  half ;  all  of  which  is  to  be 
paid  without  any  deduction  whatsoever." 

In  the  case  of  Bass  and  Tingey,  it  was  de- 
cided by  this  court  that  France  was  to  be  con- 
sidered as  an  enemy.  The  case  of  the  Amelia 
comes  within  the  very  words  of  this  act  of  con- 
gress. She  is  a  ship  belonging  to  citizens  of  a 
nation  in  amity  with  the  United  States,  re- 
taken from  the  enemy  after  *  possession  of 
nlnety-siz  houxa. 
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B7  the  act  of  oongress  of  25th  June,  1708, 
Tol.  4,  p.  149,  150,  property  of  American  citi- 
zens, recaptured  bv  armed  merchant  veBsels,  is 
to  be  restored  on  the  payment  of  not  less  than 
one-eighth,  and  not  more  than  one-half  for  sal- 
vage. And  by  the  act  of  the  3d  March,  1800, 
not  less  than  one-sixth  is  allowed  on  recapture 
by  a  private  armed  vessel,  and  one-eighth  by  a 
public  ship  of  war. 

If,  then,  the  recapture  of  this  vessel  was  a 
lawful  act,  and  if  service  was  rendered  therdby 
to  the  owners,  the  recaptors  are  entitled  to  sal- 
vage, and  the  rate  of  that  salvage  is,  by  the  act 
of  congress,  fixed  at  one-half  of  the  value  of 
the  ship  and  cargo. 

On  the  part  of  the  claimant  it  was  said,  that 
if  France  and  America  were  at  peace,  the  re- 
capture was  not  authorized  by  the  law  of  na- 
tions. The  claim  of  salvage  must  rest  on  two 
grounds. 

1.  A  right  to  interfere. 

2.  A  benefit  conferred  on  the  owners. 

1.  It  is  admitted  that  a  belligerent  has  a 
right  to  detain  a  neutral  vessel  and  carry  her 
into  port  for  the  purpose  of  examination.  The 
possession  of  a  belligerent  must,  by  third  par- 
ties, be  considered  as  lawful,  whatever  may  be 
the  motive  or  intent  of  such  possession.  2 
16*]  Wooddeson  ♦424.  The  belligerent  has  a 
lawful  right  to  search  merchant  vessels,  and 
this  right  cannot  be  considered  as  injurious  to 
the  fair  neutral  trader.  Resistance  to  sudh 
liearch  is  unlawful,  and  such  resistance,  a  res- 
cue, or  an  escape,  are  sufficient  causes  to  con- 
demn the  neutral  vessel.  Vattel,  b.  3,  e.  7,  § 
114,  p.  607.    1  Rob.  304,  {The  Maria.) 

The  act  of  the  recaptors,  then,  being  in  aid 
of  the  imlawful  resistance  of  the  neutral,  must 
in  itself  be  illegal.  The  courts  of  the  captors 
only  are  competent  to  decide  the  question  of 
prize  or  no  prize.  American  citizens  have  no 
right  to  interfere,  and  wrest  the  neutral  vessel 
from  the  possession  of  the  belligerent. 

The  French  have  been  represented  as  pirates, 
hostes  hnmani  generis.  But  if  France  has 
waged  so  general  a  war  on  neutral  property, 
has  not  England  done  the  same? 

We  find  in  their  courts,  that  when  a  benefit 
Is  to  accrue  to  British  subjects,  by  such  a  de- 
cision, they  decide  that  France  must  be  pre- 
sumed to  respect  the  law  of  nations  and  to  de- 
cree the  restitution;  1  Rob.  84,  85,  (The  Bet- 
sey;) 7  Term  Rep.  695,  Qeyer  v.  Aguilar;  but 
when  salvage  is  to  be  given  to  British  recaptors 
of  neutral  property,  then  it  appears  that 
France  has  lost  all  regard  for  the  law  of  na- 
tions, and  there  is  no  chance  of  escape  from  her 
courts  of  admiralty.  1  Rob.  232,  {The  Two 
Friends.)     2  Rob.  246,  {The  War  Onskan.) 

But  it  is  contended  that  the  courts  of  France 
would  have  decided  according  to  the  decree  of 
the  18th  January,  1798,  and  not  according  to 
the  law  of  nations.  This  is  not  to  be  presumed ; 
but  if  it  was,  however  tyrannical  the  conduct 
of  a  belligerent  may  be,  no  neutral  can  law- 
fully interfere,  unless  she  herself  is  injured,  or 
her  property  or  rights  are  affected;  and  even 
then  individuals  cannot  act.  The  iniury  must 
be  redressed  by  the  government  in  the  way  of 
negotiation  of  war.  What  was  the  conduct  of 
our  government  in  such  a  case?  It  first  chose 
to  n^otiate,  and  then  to  prepare  for  war.  At 
the  tune  the  negotiation  was  begun,  all  the  in- 
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jurious  decrees  were  in  force,  full  in  the  view 
of  the  legislature,  who  authorized  oirtain  meas- 
ures  of  hostility;  but  no  citizen  could 
*go  one  step  bevond  what  was  authorized.  [*17 
The  liabilily  of  the  Amelia  to  condemnation  in 
a  French  court  of  admiralty  created  no  right 
in  Captain  Talbot  to  capture  her,  even  if  that 
condemnation  was  certain.  But  the  facts  of 
this  case  do  not  warrant  such  a  conclusion.  The 
facts  stated  are,  that  "the  ship  Amelia  sailed 
from  Calcutta,  in  Bengal,  in  the  month  of 
April,  1799,  loaded  with  a  cargo  of  the  product 
and  manufactory  of  that  country."  What 
country?  Bengal;  but  Ben^  is  not  stated  to 
he  one  of  the  possessions  of  England.  Not  long 
since  the  province  of  Bengal  was  in  possession 
of  sovereign  princes;  but  it  does  not  appear 
how  far  they  have  been  subdued  by  the  English. 
It  is  true  that  the  libel  speaks  of  Calcutta  as 
being  an  English  port  in  the  East  Indies,  but  it 
does  not  follow  that  the  whole  country  of  Ben- 
gal has  been  subiected  to  the  British  power. 
Besides,  it  is  not  the  port  from  whence  the  ves- 
sel sails  which  taints  the  cargo,  but  its  quality, 
as  being  the  production  of  an  English  posses- 
sion. Hence  it  does  not  appear  that  the  Amelia 
was  liable  to  condemnation  under  the  decree  of 
the  18th  January,  1798,  nnd  we  cannot  ]iresume 
that  she  would  have  been  condemned.  The 
French  captors  did  not  pretend  she  was  liable 
under  that  decree,  but  sent  her  in  to  be  judged 
according  to  the  laws  of  war;  that  is,  accord- 
ing to  the  law  of  nations  as  applicable  to  a 
state  of  war;  and  there  being  no  fact  stated  to 
the  contrary,  we  are  to  suppose  that  she  would 
have  been  so  judged,  and  not  otherwise.  To 
have  interfered  on  our  part  to  prevent  this 
would  have  been  a  just  cause  of  hostilities 
against  us.  No  citizen  ought  to  be  allowed  to 
come  into  our  courts  to  claim  a  reward  for  an 
act  which  hazards  the  peace  of  the  country. 

If  benefit  be  the  criterion  of  salvage,  then  the 
greater  the  service  the  greater  ought  to  be  the 
is>alvage.  But  if  the  construction,  given  by  the 
opposite  counsel,  to  the  act  of  2d  March,  1799, 
be  correct^  then  the  same  salvage  is  due  for  the 
recapture  of  a  clear  neutral  as  of  a  belligerent. 
And  yet  in  common  wars  no  salvage  at  all  is 
due  for  the  recapture  of  a  neutral. 

Every  neutral  nation  has  a  right  to  choose 
her  own  manner  of  redress.  We  have  no  right  to 
interfere,  or  to  decide  how  far  her  vessels  are 
liable  to  condemnation  under  French  decrees. 
She  may  be  willing  to  trust  to  the  *chan-  [*18 
ces  of  acquittal  or  indemnification.  We  have 
no  ri^ht  to  lesislate  upon  the  property  of  a  for- 
eign independent  nation,  and  to  say  that  we 
will,  whether  you  consent  or  not,  rescue  your 
vessels  from  the  French,  and  then  make  you 
pay  us  salvage.  Vattel,  b.  2,  c.  1,  s.  7,  p.  123. 
If  an  act,  intended  solely  for  my  benefit,  is  ad- 
vantageous to  another,  I  am  not  entitled  to  re- 
ward. 2  Rob.  23,  24.  {The  Vryheid.)  In  order 
to  ground  a  daipi  of  salvage,  the  danger  of  the 
property  must  have  been  not  hypothetical,  but 
absolute;  not  distant  and  uncertain,  but  imme- 
diate and  imminent:  the  act  of  saving  must 
have  been  done  with  that  sole  intent,  and  must 
have  been  attended  with  labor,  loss,  expense  or 
hazard  to  the  salvor.  The  Amelia  was  taken  by 
Captain  Talbot  and  libelled  as  a  French  vessel; 
bis  object  was  not  to  save  a  neutral,  but  to  cap- 
ture a  belligerent.    Under  such  a  mistake  he 
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mi^t  have  a  rig^  to  eziunine  lier  farther,  but 
the  mome&t  she  preyed  to  be  neutral  property 
he  oo^t  to  hare  released  her.  His  mistake 
€ui  be  no  ground  for  a  daim  of  salvage.  It  is 
a  mere  justifieation  of  an  act  of  force,  and  as 
audi  may  save  him  from  the  payment  of  dam- 
ages and  costs.  In  this  case  there  was  no  dan- 
ger to  the  property,  no  trouble  in  saving  it,  nor 
any  intention  to  benefit  the  owners.  In  JBeawes' 
Lex  Mer.  vol.  1,  p.  168,  it  is  said  that  to  sup- 
port a  claim  of  salvage,  the  vessel  must  be  m 
evident  hazard,  and  must  be  saved  by  means 
used  with  that  sole  view. 

The  owner  was  a  dtizen  of  an  independent 
nation,  and  ought  to  have  had  his  election. 
Where  is  the  law  or  the  authority  that  allows 
salvage  to  one  belligerent  taking  from  another 
the  property  of  a  neutral?  By  the  state  of  the 
ease  this  vessd  was  neutral  as  to  all  the  bellig- 
erent powers.  If  the  captain  had  applied  for 
her,  she  must  have  been  given  up,  upon  the  au- 
thority of  the  case  of  Ql^s  and  Oihha,  3  Dal.  6, 
without  any  compensation  for  recapture. 
Among  the  cases  dted,  the  only  one  asainst  us 
is  2  Rob.  246,  {The  Wa/r  Onaka/n,)  In  that  case 
Sir  William  Scott  says,  that  'lately"  it  has 
been  the  practice  of  his  court  to  give  salvage 
on  recapture  of  neutral  property  out  of  the 
hands  of  the  French;  but  that  such  is  not  the 
modem  practice  of  the  law  of  nations ;  and  up- 
on this  plain  prindple,  that  the  liberation  of  a 
dear  neutral  from  tne  hand  of  the  enony,  is  no 
essential  service  rendered  to  him;  inasmuch  as 
19*]  that  same  enemy  would  be  ^compelled  by 
the  tribunal  of  his  own  country,  after  he  had 
earned  the  neutral  into  port,  to  release  him 
with  costs  and  damages  for  the  injurious  seiz- 
ure and  detenticm.  f  ut  in  that  very  case,  how- 
ever, we  see  that  he  might  shortly  change  his 
course  of  decisions  on  that  subject,  so  that  very 
probably,  had  that  case  been  decided  in  the  next 
term,  it  would  have  been  decided  differently. 
No  judge  has  the  right  to  dedde  upon  the  de- 
parture of  other  nations  from  the  law  of  nar 
tions,  whatever  evidence  of  such  departure  he 
ma^  possess.  There  will  be  a  variance  in  the 
decisions  of  the  lower  courts;  it  should,  there- 
fore^ be  put  upon  such  a  footing  as  to  make  it 
dear  ana  plain  to  all  the  judges  of  the  inferior 
courts,  lliis  decision  of  Sir  William  Scott  is  a 
creature  of  his  own,  which  he  himsdf  promisee 
to  change  when  the  situation  of  affairs  will 
allow. 

Sir  William  Scott  gives  salvage  expressly  on 
the  ground  of  service  rendered,  on  account  of 
the  kind  of  hostility  which  France  exerdsed 
towards  neutrals.  But  in  this  case  the  state- 
ment of  facts  excludes  the  idea  of  hostility  be- 
twe^i  France  and  Hamburgh.  The  law  of 
nations  gave  no  right  to  recapture.  The  au- 
thority under  the  acts  of  Congress  must  be 
construed  strictlv,  and  confined  to  their  express 
provisions.  Ndther  the  executive,  nor  individ- 
uals, nor  the  courts,  have  a  right  to  alter  them. 

So  far  as  war  is  not  authorized  bv  congress 
there  is  peace.  It  was  not  contemplated  by  any 
aet  of  congress  that  our  vessels  should  capture 
Hamburgh  vessels.  The  mischief  to  be  rone- 
died  by  the  act  of  May  was,  that  the  small 
armed  vessels  of  France  were  hovering  on  our 
coasts  and  taking  our  vessels  almost  in  our 
ports.  The  act  of  congress  has  complotdy  met 
the  evil,  by  aathorizmg  the  capture  of  sudi 
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French  vessda  at  had  taken,  or  were  found 
hovering  for  the  porpose  of  taking,  our  vessels. 
This  ae^  therefore^  aoes  not  authorize  the  cap- 
ture of  a  Hamburgh  vessd.  There  is  no  law 
which  authorizes  a  capture  for  two  purposes, 
viz.,  to  be  condemned  as  a  Frendi  vessd,  or  to 
be  subjected  to  salvaf;e  as  a  neutral.  The 
Amdia  was  not  navigating  under  the  authority, 
or  pretended  authorify,  of  France.  She  was  en- 
gaged in  a  lawful  trade.  But  if  the  French 
took  possession  of  her  under  suspidon  of  unlaw- 
ful trade,  that  gave  us  no  ^authority  to  [*20 
take  her  from  the  possession  of  France,  the 
property,  under  the  law  of  nations,  not  being 
changed.  The  taking  being  unlawful  can  sup- 
port no  daim  of  salvage. 

The  act  of  July,  1798,  authorizes  only  the 
capture  of  armed  French  vessds,  and  confines 
the  cases  of  recapture  to  the  ships  or  goods  of 
citizens  or  residents  of  the  United  States.  The 
capture  can  .only  be  justified  by  the  doubtful 
character  of  the  vessel,  and  as  soon  as  that  was 
known  to  be  neutral.  Captain  Talbot  ought  to 
have  dismissed  her;  the  detention  afterwards 
was  unlawful,  and  will  not  justify  a  decree  for 
salvage.  This  vessel,  it  is  true,  might  have  been 
used  to  distress  our  commerce,  and  this  might 
possibly  be  an  excuse  for  detaining  her,  or  even 
dismantling  her,  but  will  not  entiue  him  to  sal- 
vage. 

If  this  vessel  was  lawful  prize  to  France,  then 
France  has  a  daim  for  inaemnity;  but  as  she 
has  made  no  claim  we  must  presume  the  vessd 
would  have  been  restored  by  ner  to  the  owners. 

The  act  of  congress  of  March  2,  1799,  upon 
which  the  counsel  for  the  libellant  rely,  does 
not  contemplate  a  case  like  the  present.  That 
is  a  permanent  law,  not  made  for  the  present 
war  only,  but  intended  to  apply  to  all  future 
wars.  It  could  not,  therefore,  intend  to  give 
salvage  on  the  recapture  of  a  neutral  from  a 
belligerent,  which  is  not  given  by  the  law  of  na- 
tions, and  which,  it  is  afiowed  on  all  hands,  is 
given  this  war,  for  the  first  time,  only  on  ac- 
count of  the  conduct  of  France  toward  neutrals, 
and  will  cease  when  that  conduct  shall  be  al- 
tered. Besides,  it  would  give  the  same  reward 
for  taking  the  property  of  a  neutral  out  of  the 
hand  of  his  friend,  .as  out  of  the  hand  of  his 
enemy.  The  word  ''enemy,"  in  the  7th  section 
of  that  act,  means  the  enemy  of  us  and  our  ally 
whose  vessel  is  recaptured  by  our  armed  vessels, 
and  not  our  enemy  who  is  the  friend  of  our  ally. 
If,  then,  this  is  not  a  statutory  case  of  salvage, 
we  must  recur  to  the  (question  of  benefit.  In 
the  court  bdow  they  relied  wholly  on  the  act  of 
congress.  Not  a  word  was  said  respecting  the 
service  rendered.  Let  us  then  consider  the 
claim  of  qua/ntum  meruit.  To  support  this, 
there  must  be^ 

*1.  A  lawful  consideration;  and,  [*21 

2.  A  contract  express  or  implied. 

To  make  the  consideration  lawful,  it  must  be 
permitted  by  law;  a  fortiori,  it  must  not  be 
contrary  to  law. 

It  is  not  authorized  by  our  law  to  take  the 
property  of  a  neutral  out  of  the  possession  of 
his  friend,  and  it  is  in  direct  opposition  to  pol- 
icy, as  it  tends  to  commit  the  peace  of  the 
coimtry. 

It  is  not  alleged  that  there  was  any  repress 
contract ;  and  a  contract  cannot  be  impliea,  be- 
cause the  intent  with  which  she  was  taken,  viz., 
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to  be  eondemned  m  a  French  armed  yesael,  ex- 
dudes  the  idea.  Nor  can  an  implied  contract 
be  raised  on  the  retaining  her,  beo&use  that  was 
a  state  of  duress,  whi<£  cannot  be  made  the 
ground  of  a  reward. 

But  if  this  case  is  to  be  considered  upon  a 
quantum  meruit,  then  the  amoimt  of  salvage 
must  depend  upon  the  danger  and  the  exertion. 
1  Rob.  151,  {The  8t.  Bernardo,)  and  1  Rob.  240, 
{The  Two  Friends,)  It  is  said  that  in  cases  of 
unauthorized  capture  or  recapture,  the  property 
goes  to  the  crown;  2  Rob.  46,  {The  Princeaaa;) 
and  it  is  sometimes  referred  to  the  court  to  fix 
the  reward  of  the  captors.  It  follows,  then,  that 
the  proper^  goes  to  the  goyemment,  and  they 
alone  can  fix  the  reward.  But  our  code  gives 
no  right  to  salvage  in  this  case,  nor  does  the 
state  of  hostilities  between  the  two  countries, 
as  disclosed  on  the  record,  justify  it.  But  if 
the  decree  and  the  notoriety  of  the  misconduct 
of  France,  are  to  be  admitted  to  prove  a  benefit 
conferred,  who  can  say  it  was  worth  94,000  dol- 
lars, the  half  of  the  gross  amount  of  sales  of  the 
ship  and  cargo?  Neither  the  service  rendered, 
the  danger  to  the  property,  nor  the  exertion  in 
saving  it,  can  justify  so  enormous  a  reward. 

The  decree  of  France  might  be  only  tn  terro- 
rem,  and  so  no  danger.  If  the  Amelia  was  not 
liable  to  condemnation  in  the  French  courts, 
then  no  service  was  rendered,  and,  consequently, 
no  salvage  oii^ht  to  be  allowcni. 
22*]  *But  if  she  was  liable  to  condem,nation, 
then  the  recapture  is  a  violation  of  the  rights  of 
FWtnce. 

If  France  violates  the  laws  of  nations,  it  is 
no  lustification  of  a  violation  of  them  on  our 
part.  An  illegal  power  to  take,  given  by  France 
to  her  cruisers,  does  not  authorize  us  to  retake. 

In  the  case  of  Base  v.  Tingey,  Feb,  term,  1800, 
in  the  Supreme  Court  of  the  United  States,  the 
reasoning  of  the  court  seems  to  admit  that  the 
act  of  2d  March,  1709,  will  not  apply,  in  the 
present  state  of  hostilities,  to  recaptures  of  the 
vessds  of  nations  in  amity  with  the  United 
States,  unless  the  owners  are  residents  of  the 
United  States ;  because  there  could  be  no  lawiful 
recapture  of  a  neutral  from  the  hand  of  a  bellig- 
erent. 

Judge  Moore,  in  delivering  his  opinion  in  that 
case  savs,  "It  is,  however,  more  particularly 
urged  that  the  word  'enemy*  cannot  be  applied 
to  the  French;  because  the  section,  in  which  it 
is  used,  is  confined  to  such  a  state  of  war  as 
would  authorize  a  recapture  of  property  belong- 
ing to  a  nation  in  amity  with  the  United  States, 
and  such  a  state  of  war  does  not  exist  between 
America  and  France.  A  number  of  books  have 
been  cited  to  furnish  a  glossary  on  the  word 
enemy;  yet,  our  situation  is  so  ertraordinary, 
that  I  doubt  whether  a  parallel  case  can  be 
traced  in  the  history  of  nations.  But  if  words 
are  the  representatives  of  ideas,  let  me  ask  by 
what  other  word  the  idea  of  the  relative  situa- 
tion of  America  and  France  could  be  communi- 
cated, than  by  that  of  hostility  or  war?  And  how 
can  the  characters  of  the  parties  engaged  in 
hostility  or  war,  be  otherwise  described  than  by 
the  denomination  of  'enemies.'  It  is  for  the 
honour  and  dignity  of  both  nations,  therefore, 
that  they  shomd  be  called  enemies ;  for  it  is  by 
that  description  alone,  that  either  could  justify 
or  excuse  the  scene  of  bloodshed,  depredation 
-nd  confiscation,  which  has  unhappily  occurred; 
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and,  surely,  congress  could  only  employ  the 
lan^^uage  of  the  act  of  June  13,  1798,  towards  a 
nation  whom  she  considered  as  an  enemy. 

"Nor  does  it  follow  that  the  act  of  March, 
1799,  is  to  have  no  operation,  because  all  the 
cases  in  which  it  *mignt  operate,  are  not  [*23 
in  existence  at  the  time  of  passing  it.  During 
the  present  hostilities,  it  afreets  the  case  of  re- 
captured property  belonging  to  our  own  citi- 
zens, and  m  the  event  of  a  future  war  it  might 
also  be  applied  to  the  case  of  recaptured  prop- 
erty belonging  to  a  nation  in  anuty  with  tot 
United  States." 

And  in  the  same  case.  Judge  Washington  ob- 
served, "that  hostilities  may  subsist  between 
two  nations,  more  confined  in  its  nature  and  ex- 
tent, being  limited  as  to  places,  persons  and 
things;  and  this  is  more  properly  termed  im- 
perfect war;  because  not  solemn,  and  because 
those  who  are  authorized  to  commit  hostilities, 
act  tmder  special  authority,  and  can  go  no  fur- 
ther* than  to  the  extent  of  their  commission." 
And  again  he  says,  "It  has  likewise  been  said 
that  the  7th  section  of  the  act  of  March,  1799» 
embraces  cases  which,  according  to  pre-existii^f 
laws,  could  not  then  take  place,  because  no  au- 
thority had  been  given  to  recapture  friendly 
vessels  from  the  French,  and  this  argument  was 
strongly  and  forcibly  pressed. 

"But  because  every  case  provided  for  bv  this 
law  was  not  then  ^sting,  it  does  not  follow 
that  the  law  should  not  operate  upon  such  as 
did  exist,  and  upon  the  rest  whenever  they 
should  arise.  It  is  a  permanent  law  embracing 
a  variety  of  subjects;  not  made  in  relation  to 
the  present  war  with  France  only,  but  in  rela- 
tion to  any  future  war  with  her,  or  with  any 
other  nation.  It  might,  then,  very  properly 
allow  salvage  for  recapturing  of  American  ves- 
sels from  France,  whicn  had  previously  been  au- 
thorized by  law,  though  it  could  not  immedi- 
ately apply  to  the  vessels  of  friends ;  and  when- 
ever such  a  war  should  exist  between  the 
United  States  and  France,  or  any  other  nation, 
as,  according  to  the  law  of  nations,  or  special 
authority,  would  justify  the  recapture  of  friend- 
ly vessels,  it  might,  on  that  event,  with  similar 
propriety,  apply  to  them;  which  furnishes,  I 
think,  the  true  construction  of  the  act. 

"The  opinion  which  I  delivered  at  New 
York,  in  Taihot  v,  Seeman,  was,  that  although 
an  American  vessel  could  not  justify  the  taking 
of  a  neutral  vessel  from  the  French,  because 
neither  the  sort  of  war  that  subsisted, 
*nor  the  special  commission  under  which  [*24 
the  American  acted,  authorized  the  proceeding; 
yet  that  the  7th  section  of  the  act  of  1799,  ap- 
plied to  recaptures  from  France,  as  an  enemy, 
in  all  cases  authorized  by  congress.  And  on  both 
points  my  opinion  remains  tmshaken;  or, 
rather,  has  been  confirmed  by  the  very  able  dis- 
cussion which  the  subject  has  lately  undergone 
in  this  court,  on  the  appeal  from  my  decree."^ 

Similar  sentiments  were  also  expressed  by 
Judge  Chase  and  Judge  Paterson,  in  the  same 
case.  From  these  opinions  it  seems  clearly  to 
result  that  the  act  of  March  2,  1799,  cannot  be 
the  rule  of  salvage  in  this  case. 

On  the  part  of  the  libellant,  it  was  stated,  in 
reply,  as  to  the  admissibility  of  the  dispatches 
from   the  American   envoys,   and   the   French 

1. — This  case  of  Talbot  v.  Seeman.  was  argaed 
once  before;  In  this  court,  at  Philadelphia. 
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snret  of  18th  January,  1798,  that  courts  of 
admiralty  will  always  take  notice  of  such  laws 
of  foreign  countries  as  go  to  modify  or  change 
the  law  of  nations,  and  are  not  bound  by  the 
same  rules  of  evidence,  as  courts  of  common 
Uw.  1  Dal.  364.  Loft.  631.  Doug.  610,  622, 
640,  650,  654.  The  opposite  counsel  have  cited 
and  relied  on  Robinson's  Reports  to  show  what 
was  the  ancient  law  of  France,  and  surely  we 
have  as  good  a  right  to  cite  the  same  book  to 
show  what  is  the  present  law  of  France.  In  1 
Bob.  288,  {The  Maria,)  this  arret  of  France  is 
cited  and  argued  upon  hj  the  judge. 

The  cases  cited  by  the  opposite  coimsel  to 
show  that  f oreisn  laws  must  be  proved  as  facts, 
are  all  cases  at  common  law,  or  relate  to  the 
mere  municipal  laws  of  a  foreign  country ;  and 
are  not  such  as  so  to  modify  or  explain  the  law 
of  nations,  as  that  country  has  adopted  it. 

The  ease  in  P.  WiUiams  refers  to  a  municipal 
law  which  had  no  connection  with  the  law  of 
nations.  The  same  observation  applies  to  the 
oases  from  6  Mod.  and  2  Salk.  No  case  can  be 
produced  where  a  law  of  a  foreign  country, 
authenticated  as  this  is  by  an  act  of  the  legis- 
lature of  our  country,  has  been  refused  to  be 
eonsidered  by  a  court. 

IBS*]  *A8  to  the  objection  that  the  cargo  does 
not  appear  to  be  the  production  of  England,  or 
lier  possessions,  because  there  is  no  evidence 
that  the  whole  of  the  province  of  Bengal  has 
been  subjected  to  the  dominion  of  England;  it 
may  be  sufficient  to  observe,  that  the  libel  and 
answer  admit  Calcutta  to  be  an  English  port, 
and  the  case  stated  says,  the  vessel  sailed  from 
CSalcutta,  in  Bengal,  loaded  with  a  cargo  of  the 
product  and  manufactory  of  that  country.  It 
veing  admitted  that  Calcutta  is  an  English  port, 
and  that  the  cargo  was  the  production  of  that 
•oountry,  it  follows,  unless  the  contrary  is  dear- 
ly shown  in  evidence,  that  the  cargo  was  the 
product  of  an  English  possession. 

It  is  said  that  there  is  no  evidence  that 
France  carried  her  unjust  decrees  into  execu- 
tion, and  that  they  might  only  be  enacted  in 
ierrorem.  But  the  fact  is  notorious  to  all  the 
world.  Congress  have  expressly  declared  it  in 
the  preambles  of  their  acts.  The  whole  system 
of  hostility  is  founded  upon  it,  and  can  be 
justified  on  no  other  ground.  They  have  fur- 
ther declared  it  by  ordering  the  dispatches  to  be 
published  and  distributed  among  the  citizens  of 
the  United  States,  for  their  information.  It 
would  be  strange  if  this  court,  sitting  here  as  a 
court  of  the  law  of  nations  to  try  a  cause  in 
which  all  the  world  are  parties,  should  be  the 
only  persons  in  the  world  ignorant  of  the  fact. 

The  general  principle  is  admitted  that  sal- 
vage is  not  due  for  toe  recapture  of  a  neutral 
from  a  belligerent,  and  for  tnis  reason  that  by 
the  law  of  nations  the  neutral  would  be  restored 
by  the  captor  with  damages  and  costs.  But 
oesaante  ratione,  oessat  lea.  And  it  follows  by 
powerful  inference,  that  if  the  captor  would 
not  have  restored  the  neutral  with  damages  and 
costs,  salvage  ou^ht  to  be  allowed.  To  bring 
the  Amelia  within  this  inference,  it  is  only 
necessary  to  show  that  she  would  not  have  been 
restored  with  damages  and  costs.  If  the  court 
should  take  into  consideration  the  arret  of  the 
18th  of  January,  1798,  and  the  fact  that  the 
cargo  was  the  production  of  an  English  posses- 
eion,  there  is  no  doubt  but^  instead  of  being 
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restored  with  damases  and  costs,  she  would 
have  been  condemn^  and  totally  lost  to  the 
owners.  Is  no  salvage  due  for  so  certain  and 
so  signal  a  b^iefit? 

*It  is  said  that  imless  salvage  is  ex-  [*26 
pressl^  given  by  the  act  of  congress,  it  can  only 
be  claimed  upon  a  contract,  either  express  or 
implied.  This  is  not  the  case.  The  claim  of  sal- 
vage upon  recapture  never  is  supposed  to  arise 
ew  oontraotu.  It  is  given  as  a  reward  for  the 
benefit  received,  and  where  there  is  no  express 
statute  upon  the  subject,  the  amount  is  to  be 
regulated,  not  by  the  labour  or  hazard  of  the 
recaptor,  nor  by  his  intention  to  confer  a  bene- 
fit, but  by  the  supposed  amount  which  the  own- 
er would  have  been  willing  to  give  for  the  res- 
cue of  his  property.  Wooddeson,  423.  In  1 
Rob.  234,  235,  {The  Ttoo  Friends,)  the  rule  of 
salva^  on  rescue  is  said  to  be  quantum  meruit. 
And  m  the  same  case,  p.  232,  Sir  W.  Scott  says, 
"it  has  been  slightly  questioned  in  the  act  of 
court,  (which  contains  the  exposition  of  facta 
given  by  both  parties,)  whether  there  was  such 
a  state  of  hostilities  between  America  and 
France  as  to  raise  a  title  of  salvage  for  Ameri- 
can goods  retaken  from  the  French.  But  this 
point  has  not  been  pursued  in  argument ;  and 
indeed  I  should  wonder  if  it  had,  after  the  de- 
terminations of  this  court,  which  have,  in  va- 
rious instances,  decreed  salvage  in  similar  cases. 
It  is  not  for  me  to  say  whedier  America  is  at 
war  with  France,  or  not;  but  the  conduct  of 
France  tpwards  Ajnerica  has  been  such  de  facto, 
as  to  induce  American  owners  to  acknowledge 
the  services  by  which  they  have  recovered  their 
ships  and  cargoes  out  of  the  hands  of  French 
crmsers  by  force  of  arms." 

In  the  case  of  Bclss  and  Tingey,  the  question 
was  not  argued,  whether  salvage  could  be 
claimed  upon  the  recapture  of  a  neutral,  on  the 
ground  of  benefit  rendered;  and,  therefore,  the 
opinion  of  the  court  in  that  ease  does  not  mili- 
tate with  our  claim. 

August  11.  Mabshaix,  Oh.  J,,  delivered  the 
opinion  of  the  court. 

This  is  a  writ  of  error  to  a  decree  of  the  cir- 
cuit court  for  the  district  of  New  York,  by 
which  the  decree  of  the  district  court  of  that 
state,  restoring  the  ship  Amelia  to  her  owner  on 
the  payment  of  one  half  for  salvage,  was  re- 
versed, and  a  decree  rendered,  directing  the 
restoration  of  the  vessel  without  salvage. 

*The  facts  agreed  by  the  parties,  and  [*Z7 
the  pleadings  in  the  cause,  present  the  follow- 
ing case: 

The  ship  Amelia  sailed  from  Calcutta,  in 
Bengal,  in  April,  1799,  loaded  with  a  cargo  of 
the  product  and  manufactory  of  that  country, 
and  was  bound  to  Hamburgh.  On  the  6th  Sep- 
tember, she  was  captured  by  the  French  na- 
tional corvette  La  Diligente,  commanded  by  L. 
J.  Dubois,  who  took  out  the  captain,  part  of  the 
crew,  and  most  of  the  papers  of  the  Amelia, 
and,  putting  a  prize-master  and  French  sailors 
on  board  her,  ordered  her  to  St.  Domingo,  to 
be  judged  according  to  the  laws  of  war. 

On  the  15th  of  September,  she  was  recap- 
tured by  Captain  Talbot,  commander  of  the 
Constitution,  who  ordered  her  into  New  York 
for  adjudication. 

At  tne  time  of  the  recapture,  the  Amelia  had 
eight  iron  cannon,  and  eight  wooden  guns,  with 
which  she  left  Calcutta.    From  the  ship's  pa- 
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pen,  and  other  testinMxny,  it  appeared  that 
she  was  the  property  of  C^peau  Rouge,  a  citi- 
zen and  merchant  of  Hamburgh;  and  it  was 
conceded  by  the  coimsel  below,  that  France  and 
Hamburgh  were  not  in  a  state  of  hostility  with 
each  other,  and  that  Hamburgh  was  to  be  con- 
sidered as  neutral  between  the  present  belliger- 
ent powers. 

The  district  court  of  New  York,  before  whom 
the  cause  first  came,  decreed  one  half  of  the 
gross  amount  of  the  ship  and  cargo  as  salvage 
to  the  recaptors.  The  circuit  court  of  New  York 
reversed  this  decree,  from  which  reversal,  the 
recaptors  appealed  to  this  court. 

The  Amelia  was  libelled  as  a  French  vessel, 
and  the  libellant  prays  that  she  may  be  con- 
demned as  prize;  or,  if  restored  to  anv  person 
entitled  to  ner  as  the  former  owner,  that  such 
restoration  should  be  made  on  paying  salvage. 
The  claim  and  answer  of  Hans  Frederick  See- 
man,  discloses  the  neutral  character  of  the  ves- 
sel, and  claims  her  on  behalf  of  the  owners. 

The  questions  growing  out  of  the  facts,  and 
to  be  decided  by  the  court,  are, 
28»]      'Is  Captain  Talbot,  the  plaintiff  in  er- 
ror, entitled  to  any,  and  if  to  any,  to  what  sal- 
vage in  the  case  which  has  been  stated? 

Salvage  is  a  compensation  for  actual  service 
rendered  to  the  property  charged  with  it. 

It  is  demandable  of  right  for  vessels  saved 
from  pirates,  or  from  the  enemy. 

In  order,  however,  to  support  the  demand, 
two  circumstances  must  concur. 

1.  The  taking  must  be  lawful. 

2.  There  must  be  a  meritorious  service  ren- 
dered to  the  recaptured. 

1.  The, taking  must  be  lawful;  for  no  claim 
can  be  maintained  in  a  court  of  iustice,  founded 
on  an  act  in  itself  tortious.  On  a  recapture, 
therefore,  made  by  a  neutral  power,  no  claim 
for  salvage  can  arise,  because  the  act  of  retak- 
ing is  a  hostile  act,  not  justified  by  the  situa- 
tion of  the  nation  to  which  the  vessel  making 
the  recapture  belongs,  in  relation  to  that  from 
the  possession  of  which  such  recaptured  vessel 
was  taken.  The  degree  of  service  rendered  the 
rescued  vessel  is  precisely  the  same  as  if  it  had 
been  rendered  by  a  belligerent;  yet  the  rights 
accruing  to  the  recaptor  are  not  the  same,  be- 
cause no  right  can  accrue  from  an  act  in  itself 
unlawful. 

In  order,  then,  to  decide  on  the  right  of  Gap- 
tain  Talbot,  it  becomes  necessary  to  examine 
the  relative  situation  of  the  United  States  and 
France  at  the  date  of  the  recapture. 

The  whole  powers  of  war  being,  by  the  con- 
stitution of  the  United  States,  vested  in  con- 
gress, the  acts  of  that  body  can  alone  be  re- 
sorted to  as  our  guides  in  this  inqury.  It  is 
not  denied,  nor  in  the  course  of  the  argument 
has  it  been  denied,  that  congress  may  authorize 

Ceral  hostilities,  in  whidi  case  the  general 
B  of  war  apply  to  our  situation;  or  partial 
hostilities,  in  which  case  the  laws  of  war,  so 
far  as  they  actually  apply  to  our  situation, 
must  be  noticed. 

29*]  *To  determine  the  real  situaticm  of 
America  in  regard  to  France,  the  acts  of  con- 
gress are  to  be  inspected. 

The  first  act  on  this  subject  passed  on  the 
28th  of  May,  1708,  and  is  entitled  "An  act  more 
effectually  to  protect  the  commerce  and  eoasts 
of  the  Ifnited  Stat^i." 
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This  act  authorixes  any  armed  vessel  of  the 
United  States  to  capture  any  armed  vessel  sail- 
ing under  the  authority,  or  pretence  of  author- 
ity, of  the  repiiblic  of  France,  which  shall  have 
committed  depredations  on  vessels  belonging  to 
the  citizens  of  the  United  States,  or  whi(3i  shall 
be  foimd  hovering  on  the  coasts  for  the  purpose 
of  conmiitting  such  depredations.  It  also  au- 
thorizes the  recapture  of  vess^  belonging  to 
the  citizens  of  the  United  States. 

On  the  26th  of  June,  1798,  an  act  was  psissed 
"to  authorize  the  defence  of  the  merchant  ves- 
sels of  the  United  States  against  French  depre- 
dations." 

This  act  empowers  merchant  vessels,  owned 
wholly  bv  citizens  of  the  United  States,  to  de- 
fend themselves  against  any  attack  which  may 
be  made  on  them  by  the  commander  or  crew  of 
any  armed  vessel  sailing  under  French  colours^ 
or  acting,  or  pretending  to  act,  by  or  under  the 
authority  of  the  Frendi  republic;  and  to  cap* 
ture  any  such  vessel.  This  act  also  authorizes 
the  recapture  of  merchant  vessels  belonging  to 
the  citizens  of  the  United  States.  By  tbe  2d 
section,  such  armed  vessel  is  to  be  brought  in 
and  condemned  for  the  use  of  the  owners  and 
captors. 

B^  the  same  section,  recaptured  vessels  be- 
longing to  the  citizens  of  the  United  States,  are 
to  be  restored,  they  paying  for  salvage  not  less 
than  one-eighth,  nor  more  than  one-half  the 
true  value  of  such  vessel  and  cargo. 

On  the  28th  of  June,  an  act  passed  "in  ad- 
dition to  the  act  more  dBTectually  to  protect  the 
commerce  and  coasts  of  the  United  States." 

This  authorizes  the  condemnation  of  vessels 
brought  in  under  the  first  act,  with  their  car- 
goes, excepting  only  from  such  condemnation 
the  goods  of  any  citizen  or  person  •resi-  [*30 
dent  within  the  United  States,  which  shall  have 
been  before  taken  by  the  crew  of  such  captured 
vessel. 

The  second  section  provides  that  whenever 
any  vessel  or  goods,  the  property  of  any  citizen 
of  the  United  States  or  person  resident  there- 
in, shall  be  recaptured,  the  same  shall  be  re- 
stored, he  paying  for  salvage  one-eighth  part 
of  the  value,  free  from  all  deductions. 

On  the  9th  of  July  another  law  was  enacted, 
"further  to  protect  the  commerce  of  the  United 
States." 

This  act  authorizes  the  public  armed  vessels 
of  the  United  States  to  take  any  armed  French 
vessel  found  on  the  high  seas.  It  also  directs 
such  armed  vessel,  with  her  apparel,  guns,  Ac, 
and  the  goods  and  effects  found  on  board,  being 
French  property  to  be  condemned  as  forfeite£ 

The  same  power  of  capture  is  extended  to 
private  armea  vessels. 

The  6th  section  provides,  that  the  vessel  or 
goods  of  any  citizen  of  the  United  States,  or 
person  residing  therein,  shall  be  restored,  on 
paying  for  salvage  not  less  than  one-eighth,  nor 
more  than  one-half,  of  the  value  of  such  recap- 
ture, without  any  deduction. 

Hie  7th  section  of  the  act  for  the  government 
of  the  navy,  passed  the  2d  of  March,  1799,  en- 
acts, "That  for  the  ships  or  goods  belonging  to 
the  citizens  of  the  United  States,  or  to  the  citi- 
zens or  subjects  of  any  nation  in  amity  with 
the  United  States,  if  retaken  within  twenty- 
four  hours,  the  owners  are  to  allow  one-eighth 
part  of  the  whole  value  for  salvage,"  and  if 
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antiy  have  remained  above  nindy-tlz  hours  in 
possession  of  the  enemy,  cme-hau  is  to  be  al- 
lowed. 

On  the  8d  of  March,  1800,  congress  passed 
''An  act  prodding  for  salya«:e  in  cases  of  re- 
capture.- 

This  law  regulates  the  salvage  to  be  paid 
''when  any  vessels  or  goods,  vniich  shall  be 
taken  as  a  prize  as  aforesaid,  shall  appear  to 
have  before  oelonffcid  to  any  person  or  persons 
31*]  ^permanently  resident  within  the  terri- 
tory, and  under  the  protection,  of  any  foreign 
prince,  govemment  or  state,  in  amity  with  l£e 
United  States,  and  to  have  been  taken  by  an 
enemy  of  the  United  States,  or  by  authority,  or 
pretense  of  authority,  from  any  prince,  govern- 
ment, or  state,  against  which  the  United  States 
have  authorized,  or  shall  authorize,  defense  or 
reprisals." 

These  are  the  laws  of  the  United  States, 
which  define  their  situation  in  regard  to  France, 
and  which  r^^ate  salvage  to  accrue  on  recap- 
tures made  in  consequence  of  that  situation. 

A  neutral  armed  vessel  which  has  been  cap- 
tured, and  which  is  commanded  and  mann^ 
by  Frenchmen,  whether  found  cruising  on  the 
high  seas,  or  sailing  directly  for  a  French  port, 
does  not  come  within  the  description  of  those 
whieh  the  laws  authorize  an  American  ship  of 
war  to  capture,  unless  she  be  considered  quoctd 
hoc  as  a  French  vessel. 

Very  little  doubt  can  be  entertained  but  that 
a  vessel  thus  circumstanced,  encountering  an 
American  unarmed  merchantman,  or  one  which 
should  be  armed,  but  of  inferior  force,  would 
as  readily  capture  such  merchantman  as  if  she 
had  sailed  immediately  from  the  ports  of  France. 
One  direct  and  declared  object  of  the  war,  then, 
which  was  the  protection  of  the  American  com- 
merce, would  as  certainly  require  the  capture 
of  sudi  a  vessel  as  of  others  more  determinately 
specified.  But  the  rights  of  a  neutral  vessd., 
which  the  government  of  the  United  States  can- 
not be  considered  as  having  disregarded,  here 
intervene;  and  the  vessel  certainly  is  not,  cor- 
rectly speakin^^,  a  French  vessel. 

If  the  Amelia  was  not,  on  the  15th  of  Sep- 
tember, 1709,  a  French  vessel  within  the  de- 
scription of  the  act  of  congress,  could  her  cap- 
tare  be  lawful? 

It  is,  I  believe,  a  universal  principle,  which 
applies  to  those  engaged  in  a  partial,  as  well  as 
those  engaffed  in  a  general  war,  that  where 
there  is  pr<H>able  cause  to  believe  the  vessel  met 
32*]  with  at  sea  is  in  the  condition  of  one  *lia^ 
ble  to  capture,  it  is  lawful  to  take  her,  and  sub- 
ject her  to  the  examination  and  adjudication 
of  the  courts. 

The  Amelia  was  an  armed  vessel  commanded 
and  manned  by  Frenchmen.  It  does  not  ap- 
pear that  there  was  evidence  on  board  to  ascer- 
tain her  character.  It  is  not  then  to  be  ques- 
tioned, but  that  there  was  probable  cause  to 
bring  her  in  for  adjudication. 

The  recapture,  then,  was  lawful. 

But  it  has  been  insisted  that  this  recapture 
was  only  lawful  in  consequence  of  the  doubtful 
character  of  the  Amelia,  and  that  no  right  of 
salvage  can  accrue  from  an  act  which  was 
founded  in  mistake,  and  which  is  onljr  justified 
br  the  difiSculi^  of  avoiding  error,  arising  from 
the  doubtful  circumstances  of  the  case. 

The  opinion  of  the  court  is,  that  had  the 
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character  of  the  Amelia  been  completely  ascer- 
tained by  Captain  Talbot,  yet  as  she  was  an 
armed  vessel  under  French  authority,  and  in  a 
condition  to  annoy  the  American  commerce,  it 
was  his  duty  to  render  her  incapable  of  mis- 
chief. To  have  taken  out  the  arms,  or  the 
crew,  was  as  little  authorized  by  the  construc- 
tion of  the  act  of  congress  contended  for  by  the 
claimants,  as  to  have  taken  possession  of  the 
vessel  herself. 

It  has,  I  believe,  been  practiced  in  the  course 
of  the  present  war,  and  if  not,  is  certainly  very 
practicable,  to  man  a  prize  and  cruise  with  her 
for  a  considerable  time  without  sending  her  in 
for  condemnation.  The  property  of  such  ves- 
sel would  not,  strictly  speaking,  be  changed  so 
as  to  become  a  French  vessel,  and  yet  it  would 
probably  have  been  a  great  departure  from  the 
real  intient  of  congress,  to  have  permitted  such 
vessel  to  cruise  unmolested.  An  arm^  ship 
under  these  circumstances  miffht  have  attacked 
one  of  the  public  vessels  of  the  United  States. 
The  acts  which  have  been  recited  expressly  au- 
thorize the  capture  of  such  vessel  so  comm^ic- 
ing  hostilities,  by  a  private  armed  ship,  but  not 
one  belonging  to  the  public  To  suppose  that 
a  capture  would  in  one  case  be  lawfiu,  and  in 
the  other  unlawful;  or  to  suppose  that  even  in 
the  limited  state  of  hostilities  m  which  we  were 
placed,  two  ^vessels  armed  and  manned  [*33 
by  the  enemy,  and  equally  cruising  on  Ameri- 
can commerce,  might  the  one  be  lawfully  cap- 
tured, while  the  o9ier,  though  an  actual  assail- 
ant, could  not;  or  if  captured,  that  the  act 
could  only  be  justified  from  the  probable  cause 
of  capture  furnished  by  appearances,  would  bo 
to  attribute  a  capriciousness  to  our  legislation 
on  the  subject  of  war,  which  can  only  l^  proper 
when  inevitable. 

There  must,  then,  be  incidents  growing  out 
of  those  acts  of  hostility  specifically  authorized,, 
which  a  fair  construction  of  the  acts  will  au- 
thorize likewise. 

This  was  obviously  the  sense  of  congress. 

If  by  the  laws  of  congress  on  this  subject, 
that  body  shall  appear  to  have  legislated  upon 
a  perfect  oonviction  that  the  state  of  war  in 
which  this  country  was  placed,  was  such  as  to 
authorize  recaptures  generally  from  the  enemy; 
if  one  part  of  the  system  shall  be  manifestly 
founded  on  this  construction  of  the  other  part, 
it  would  have  considerable  weight  in  rendering 
certain  what  might  before  have  been  doubtful. 

Upon  a  critical  investigation  of  the  acts  of 
congpress  it  will  appear,  that  the  right  of  recap- 
ture is  expressly  given  in  no  single  instance, 
but  that  of  a  vessel  or  goods  belonging  to  a  citi- 
zen of  the  United  States. 

It  will  also  appear  that  the  quantum  of  sal- 
vage is  regulated,  as  if  the  right  to  it  existed 
previous  to  the  regulation. 

Although  »no  right  of  recapture  is  given  in 
terms  for  the  vessels  and  goods  belonging  to 
persons  residing  within  the  United  States  not 
being  citizens,  yet  an  act,  passed  so  early  as  the 
28th  of  June,  1798,  declares,  that  vessels  and 
goods  of  this  description,  when  recaptured, 
shall  be  restored  on  paying  salvage;  thereby 
plainly  indicating  that  such  recapture  was  suf- 
ficiently warranted  by  law  to  be  the  foundation 
of  a  claim  for  salvage. 

If  the  recapture  of  vessels  of  one  description, 
not  expressly  authorized  by  the  very  terms  of 
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34*]  the  act  of  eongress  *be  yet  a  rightful  act, 
recognized  by  congress,  as-  the  foundation  for  a 
claim  to  salvage,  whidi  claim  congress  proceeds 
to  r^^late,  then  it  would  seem  that  other  re- 
•oaptnres  from  the  same  enemy  are  equally 
rightful;  and  where  the  claim  they  afford  for 
siuyage  has  not  been  regulated  by  congress, 
«uch  claim  must  be  determined  by  the  princi- 
ples of  general  law. 

In  this  situation  remained  the  recaptured 
vessels  of  any  other  power  also  at  war  with 
France,  until  the  act  of  the  2d  of  Biarch,  1799, 
which  regulates  the  salvage  demandable  from 
them.  Neither  by  that  act,  nor  by  any  previous 
act,  was  a  power  given,  in  terms,  to  recapture 
fiuch  vessels.  But  their  recapture  was  an  inci- 
dent which  imavoidably  grew  out  of  the  state 
of  the  war.  On  the  capture  of  a  French  vessel, 
having  with  her  as  a  prize  the  vessel  of  such  a 
power,  the  prize  was  inevitably  recaptured.  On 
the  idea  that  the  recaptiire  was  lawful,  and 
that  it  was  a  foundation  on  which  the  right  to 
salvage  could  stand,  the  legislatiire,  in  March, 
1799,  declare  what  the  amount  of  that  salvage 
should  be. 

The  expression  of  this  act  is  by  no  means  ex- 
plicit. If  it  extends  to  neutrals,  then  it  gov- 
«ms  in  this  case ;  if  otherwise,  the  law  respect- 
ing them  continued  still  longer  on  the  same 
ground  with  the  law  respecting  a  belligerent, 
prior  to  the  passage  of  the  a^  of  the  2d  of 
March,  1799.  Thus  it  continued  until  the  3d  of 
March,  1800,  when  the  legislature  regulated  the 
salvage  to  be  paid  by  neutrals,  recaptured  from 
«  power  against  which  the  United  States  have 
authorized  defense  or  reprisals. 

This  act  having  passed  subsequent  to  the  re- 
capture of  the  Amelia,  can  certainly  not  affect 
that  case  as  to  the  quantity  of  salvage,  or  give 
a  right  to  salvage  which  did  not  exist  before. 
But  it  manifests,  in  like  manner  with  the  laws 
already  commented  on,  the  system  which  con- 
gress considered  itself  as  having  established. 
This  act  was  passed  at  a  time  when  no  addi- 
tional hostility  against  France  could  have  been 
oontf  mplated.  It  was  onl^  designed  to  keep  up 
the  defensive  svstem  which  had  before  oeen 
formed,  and  which  it  was  deemed  necessary  to 
continue,  till  the  negotiation  then  pending 
should  have  a  pacific  &rmination.  According- 
ly, there  is  no  expression  in  the  act  extending 
85*]  *the  power  of  recapture,  or  giving  it  in 
the  case  of  neutrals.  This  power  is  supposed  to 
exist  as  an  incident  growing  out  of  the  state  of 
war,  and  the  right  to  salvage  produced  by  that 
power  is  regulated  in  the  act. 

In  case  of  a  recapture  subsequent  to  the  act, 
no  doubt  could  be  entertained  but  that  salvage, 
according  to  its  terms,  would  be  demandable. 
Tet  there  is  not  a  syllable  in  it  which  would 
warrant  an  idea  that  the  right  of  recapture  was 
vctended  by  it,  or  did  not  exist  before. 

It  must  then  have  existed  from  the  passage 
of  the  laws^  which  commenced  a  general  re- 
sistance to  the  aggressions  we  had  so  long  ex- 
perienced and  submitted  to. 

It  is  not  unworthy  of  notice  that  the  first  reg- 
ulation of  the  right  of  salvage  in  the  case  of  a 
recapture,  not  expressly  enumerated  among  the 
specified  acts  of  hostility  warranted  bj  the  law, 
is  to  be  found  in  one  of  those  acts  which  consti- 
tute a  part  of  the  very  system  of  defense  deter- 
mined on  by  congress,  and  is  ths  first  which 
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subjects  to  condemnation  the  prizes  made  by 
our  public  ships  of  war. 

It  has  not  escaped  the  consideration  of  the 
court  that  a  legislative  act  foimded  on  a  mis- 
taken opinion  of  what  was  law,  does  not  change 
the  actual  state  of  the  law  as  to  pre-existing 
cases. 

This  prindple  is  not  shaken  by  the  opinion 
now  given.  The  court  goes  no  further  than  to 
use  the  provisions  in  one  of  several  acts  form- 
ing a  g^eral  system,  as  explanatory  of  other 
parts  of  the  same  ^tem;  and  this  appears  to 
be  in  obedience  to  the  best  established  rules  of 
exposition,  and  to  be  necessary  to  a  sound  con- 
struction of  the  law. 

An  objection  was  made  to  the  daim  of  sal- 
vage by  one  of  the  counsel  for  the  defendant  in 
error,  unconnected  with  the  acts  of  congresst 
and  which  it  is  proper  here  to  notice. 

He  states  that  to  give  title  to  salvage,  the 
means  used  must  not  only  have  produ^  the 
benefit,  but  must  have  *been  used  with  [*36 
that  sole  view.  For  this  ha  cites  Beawes'  LeiX 
Mer.  158. 

The  principle  is  applied  bv  Beawes  to  the 
single  case  oi  a  vessel  saved  at  sea  by  throwing 
overboard  a  part  of  her  cargo.  In  that  case  the 
principle  is  unquestionably  correct,*  and  in  the 
case  of  a  recapture  it  is  as  unquestionably  in- 
correct. The  recaptor  is  seldom  actuated  by 
the  sole  view  of  saving  the  vessel,  and  in  no 
case  of  the  sort  has  the  inquiry  ever  been  made. 

It  is,  then,  the  opinion  of  the  court,  on  a  con- 
sideration of  the  acts  of  congress,  and  of  the 
circumstances  of  the  case,  that  the  recapture  of 
the  Amelia  was  lawful;  and  that,  if  the  daim 
to  salvage  be  in  other  respects  well  founded, 
there  is  nothing  to  defeat  it  in  the  character  of 
the  original  taking. 

It  becomes  then  necessary  to  inquire, 

2d.  Whether  there  has  been  such  a  meritori- 
ous service  rendered  to  the  recaptured  as  en- 
titles the  recaptor  to  salvage. 

The  Amelia  was  a  neutral  ship,  caotured  by 
a  French  cruiser,  and  recaptured  while  on  her 
way  to  a  French  port,  to  be  adjudged  accord- 
ing to  the  laws  ot  war. 

It  is  stated  to  be  the  settled  doctrine  of  the 
law  of  nations,  that  a  neutral  vessel  captured 
by  a  belligerent  is  to  be  discharged  without  pay- 
ing salvage:  and  for  this  several  authorities 
have  been  quoted,  and  manv  more  might  cer- 
tainlv  be  cited.  That  such  nas  been  a  ^neral 
rule  IS  not  to  be  ouestioned.  As  little  is  it  to  be 
questioned  that  this  rule  is  founded  exclusively 
on  the  supposed  safety  of  the  neutral.  It  is  ex- 
presslv  stated  in  the  case  of  the  War  Onskan 
cited  from  Robinson's  Reports,  to  be  founded  on 
this  plain  principle,  "that  the  liberation  of  a 
clear  neutral  from  the  hand  of  the  enemy,  is  no 
essential  service  rendered  to  him,  inasmuch  as 
that  the  same  enemy  would  be  compelled,  by 
the  tribunals  of  his  own  country,  after  he  had 
carried  the  neutral  into  port,  to  release  him 
with  costs  and  damages  for  the  injurious  seiz* 
ure  and  detention."  It  is  not  unfrequent  to 
consider  and  speak  of  a  *regular  practice  [*37 
imder  a  rule,  as  itself  forming  a  rule.  A  r^u- 
lar  course  of  decisions  on  the  text  of  the  law, 
constitutes  a  rule  of  construction  by  which  that 
text  is  to  be  applied  to  all  similar  cases:  but 
alter  the  text,  and  the  rule  no  longer  governs. 
So  in  the  ease  of  salvage.    The  general  principle 
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is,  that  salvage  is  onlj  payable  where  a  meri- 
torious service  has  been  rendered.  In  the  appli- 
cation of  this  principle,  it  has  been  decided  that 
neutrals  carried  in  by  a  belligerent  for  exam- 
ination, being  in  no  danger,  receive  no  benefit 
from  recapture;  and  ought  not,  therefore,  to 
pay  salvage. 

The  principle  is  that  without  benefit,  salvage 
is  not  payable:  and  it  is  merely  a  consequence 
from  tnis  principle,  which  exempts  recaptured 
neutrals  fn>m  its  payment.  But  let  a  nation 
change  its  laws  and  its  practice  on  this  subject; 
let  its  legislation  be  such  as  to  subject  to  con- 
demnation all  neutrals  captured  by  its  cruisers, 
and  who  will  say  that  no  benefit  is  conferred 
by  a  recapture?  In  such  a  course  of  things 
the  state  of  a  neutral  is  oompletely  changed. 
So  far  from  being  safe,  he  is  in  as  much  danger 
of  condemnation  as  if  captured  by  his  own  de- 
clared enemy.  A  series  of  decisions,  then,  and 
of  rules  founded  on  his  supposed  safety,  no 
longer  applv.  Only  those  rules  are  applicable, 
which  regulate  a  situation  of  actual  danger. 
Tills  is  not,  as  it  has  been  termed,  a  change  of 
principle;  but  a  preservation  of  principle  by  a 
practical  application  of  it  according  to  the 
original  substantial  good  sense  of  the  rule. 

It  becomes,  then,  necessary  to  inquire  wheth- 
er the  laws  of  France  were  such  as  to  have  ren- 
dered the  condemnation  of  the  Amelia  so  ex- 
tremely probable,  as  to  create  a  case  of  such 
real  danger,  that  her  recapture  by  Captain  Tal- 
bci  must  be  considered  as  a  meritorious  service 
entitling  him  to  salvage. 

To  prove  this  the  counsel  for  the  plaintiff  in 
error  nas  offered  several  decrees  of  the  French 

Sovemment,  and  especially  one  of  the  18th  of 
anuary,  1798. 

Objections  have  been  made  to  the  reading  of 
these  decrees  as  being  the  laws  of  a  foreign  na- 
tion, and  therefore  facts,  which,  like  other  facts, 
38*]  ought  to  have  been  ^proved,  and  to  have 
formed  a  part  of  the  case  stated  for  the  consid- 
eration of  the  court. 

That  the  laws  of  a  foreign  nation,  designed 
only  for  the  direction  of  its  own  affairs,  are  not 
to  be  noticed  by  the  courts  of  other  countries, 
unless  proved  as  facts,  and  that  this  court,  with 
respect  to  facts  is  limited  to  the  statement 
made  in  the  court  below,  cannot  be  questioned. 
The  real  and  only  <]uestion  is,  whether  the  pub- 
lie  laws  of  a  foreign  nation,  on  a  subject  of 
common  concern  to  all  nations,  promulgated 
by  the  governing  powers  of  a  country,  can  be 
noticed  as  law  by  a  court  of  admiral^  of  that 
country,  or  must  be  still  further  proved  as  a 
fact. 

The  negative  of  this  proposition  has  not  been 
maintained  in  any  of  the  authorities,  which 
have  been  adduced.  On  the  contrary,  several 
have  been  quoted,  (and  such  seems  to  have  been 
the  general  practice,)  in  which  the  marine  ordi- 
nances of  a  foreign  nation  are  read  as  law  with- 
out being  prov^  as  facts.  It  has  been  said 
that  this  is  done  by  consent:  that  it  is  a  matter 
of  general  convenience  not  to  put  parties  to  the 
trouble  and  expense  of  proving  permanent  and 
well  known  laws  which  it  is  in  their  power  to 
prove;  and  this  opinion  is  countenanced  by  the 
case  cited  from  Douglas.  If  it  be  correct,  yet 
this  decree  having  been  promulgated  in  the 
United  States  as  the  law  of  France,  by  the  joint 
act  of  that  department  whidi  is  intrusted  with 
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foreifli  intercourse,  and  of  that  which  !■  in- 
vested with  the  powers  of  war,  seems  to  <"u»iim^ 
a  character  of  notoriety  which  renders  it  ad- 
missible in  our  courts. 

It  is  therefore  the  opinion  of  the  court  that 
the  decree  should  be  read  as  an  authenticated 
copy  of  a  public  law  of  France  interesting  to 
all  nations. 

The  decree  ordains,  that  "the  character  of 
vessels,  relative  to  their  auality  of  neuter  or 
enemy,  shall  be  determinea  by  their  carffo;  in 
consequence,  every  vessel  found  at  sea,  loaded 
in  whole  or  in  part  with  merchandise,  the  pVo- 
duction  of  England  or  her  possessions,  shall  be 
declared  good  prize,  whoever  the  owner  of  these 
goods  or  merchandise  may  be. 

*This  decree  subjects  to  oondemna-  [*39 
tion  in  the  courts  of  France  a  neutral  vessel 
laden,  in  whole  or  in  part,  with  articles  the 
growth  of  England  or  any  of  its  possessions. 
A  neutral  thus  circumstanced  cannot  be  con- 
sidered as  in  a  state  of  safety.  His  recaptor 
cannot  be  said  to  have  rendered  him  no  service. 
It  cannot  reasonably  be  contended  that  he  would 
have  been  discharged  in  the  ports  of  the  bellig- 
erent, with  costs  and  damages. 

Let  us,  then,  inquire,  whether  this  was  the 
situation  of  the  Amelia.  The  first  fact  states 
her  to  have  sailed  from  Calcutta,  in  Bengal,  in 
April,  1799,  laden  with  a  cargo  of  the  product 
and  manufacture  of  that  ooimtry.  Here  it  is 
contended  that  the  whole  of  Bengal  may  pos- 
sibly not  be  in  possession  of  the  English,  and 
therefore  St  does  not  appear  that  the  cargo  was 
within  the  description  of  the  decree.  But  to 
this  it  has  been  answered,  that  in  inquiring 
whether  the  Amelia  was  in  danger  or  not,  this 
court  must' put  itself  in  the  place  of  a  French 
court  of  aamiralty,  and  determine  as  such 
court  would  have  determined.  Doing  this,  there 
seems  to  be  no  reason  to  doubt  that  the  cargo, 
without  inquiring  into  the  precise  situation  ot 
the  British  power  in  every  part  of  Bengal,  be- 
ing prima  facie  of  the  product  and  manufacture 
of  a  possession  of  England,  would  have  been  so 
considered,  unless  the  contrary  could  have  been 
plainly  shown. 

The  next  fact  relied  on  by  the  defendant  in 
error  is,  that  the  Amelia  was  sent  to  be  ad- 
judged according  to  the  laws  of  war,  and  from 
thence  it  is  inferred  that  she  could  not  have 
been  judged  according  to  the  decree  of  the  18th 
of  January. 

It  is  to  be  remembered  that  these  are  the 
orders  of  the  captor,  and  without  a  question, 
in  the  language  of  a  French  cruiser,  a  law  of 
his  own  country  furnishing  a  rule  of  conduct  in 
time  of  war,  will  be  spoken  of  as  one  of  the 
laws  of  war. 

But  the  third  and  fourth  facts  in  the  state- 
ment admit  the  Amelia,  with  her  cargo,  to 
have  belonged  to  a  citizen  of  Hamburgh,  which 
city  was  not  in  a  state  of  hostility  with  the  Re- 
public of  France,  but.  was  to  be  considered  as 
neutral  between  the  then  belligerent  powers. 

*It  has  been  contended  that  these  facts  ['40 
not  only  do  not  show  the  recaptured  vessel  to 
have  been  one  on  which  the  decree  could  oper- 
ate, but  positively  show  that  the  decree  could 
not  have  affected  her. 

The  whole  statement  taken  together  amounts 
to  nothing  more  than  that  Hamburgh  was  a 
neutral  mj;  and  it  is  precisely  agiunst  oeu- 
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trals  tliat  tlie  deeree  is  ixt  temiB  directed.  To 
prove,  therefore,  that  the  Amelia  was  a  neutral 
vessel  is  to  prove  her  within  the  very  words  of 
the  decree,  and,  consequently,  to  establish  the 
reality  of  her  danger. 

Among  the  yer^  elaborate  arguments  which 
have  been  used  m  this  case,  Uiere  are  some 
which  the  court  deem  it  proper  more  particu- 
larly to  notice. 

It  has  been  contended  that  this  decree  might 
have  been  merely  in  terrorem;  that  it  might 
never  have  been  executed;  and  that,  being  in 
opposition  to  the  law  of  nations,  the  court 
ought  to  presume  it  never  would  have  been 
executed. 

But  the  court  cannot  presume  the  laws  of  any 
country  to  have  been  enacted  in  terrorem;  nor 
that  they  will  be  disregarded  by  its  judicial  au- 
thority. Their  obligation  on  their  own  courts 
must  be  considered  as  complete;  and  without 
resorting  either  to  public  notoriety,  or  the  dec- 
larations of  our  own  laws  on  the  subject,  the 
decisions  of  the  French  courts  must  be  admit- 
ted to  have  conformed  to  the  rules  prescribed 
by  their  government. 

It  has  been  contended  that  France  is  an  in- 
dependent nation,  entitled  to  the  benefits  of  the 
law  of  nations;  and  further,  that  if  she  has 
violated  them,  we  ought  not  to  violate  them 
also,  but  ought  to  remonstrate  against  such 
misconduct. 

These  positions  have  never  been  controverted; 
but  they  lead  to  a  very  different  result  from 
that  which  they  have  been  relied  on  as  pro- 
ducing. 

The  respect  due  to  France  is  totally  uncon- 
nected with  the  danger  in  which  her  laws  had 
41*]  placed  the  Amelia;  nor  *is  France  in  any 
manner  to  be  affected  by  the  decree  this  court 
may  pronounce.  Her  interest  in  the  vessel  was 
terminated  bv  the  recapture,  which  was  au- 
thorized by  the  state  of  hostili^  then  subsist- 
ing between  the  two  nations.  Aom  that  time 
it  nas  been  a  question  only  between  the  Amelia 
and  the  recaptor,  with  which  France  has  noth- 
ing to  do. 

It  is  true  that  a  violation  of  the  law  of 
nations  by  one  power  does  not  justify  its  viola- 
tion by  another;  but  that  remonstrance  is  the 
proper  course  to  be  pursued,  and  this  is  the 
course  which  has  been  pursued.  America  did 
remonstrate,  most  earnestly  remonstrate,  to 
France  against  the  injuries  committed  on  her; 
but  remonstrance  having  failed,  she  appealed 
to  a  higher  tribunal,  and  authorized  limited 
hostilities.  This  was  not  violating  the  law  of 
nations,  but  conforming  to  it.  In  the  course  of 
these  limited  hostilities  the  Amelia  has  been  re- 
captured, and  the  inquiry  now  is,  not  whether 
the  conduct  of  France  would  justify  a  depart- 
ure from  the  law  of  nations,  but  what  is  the 
real  law  in  the  case.  This  depends  on  the  dui- 
ger  from  which  she  has  been  saved. 

Much  has  been  said  about  the  general  con- 
duct of  France  and  Ekigland  on  the  seas,  and  it 
has  been  urged  that  the  course  of  the  latter  has 
been  still  more  injurious  than  that  of  the  for- 
mer. That  is  a  consideration  not  to  be  taken  up 
in  this  cause.  Animadversions  on  either,  in 
the  present  case,  would  be  considered  as  ex- 
tremely unbecoming  the  judcee  of  this  court, 
who  have  onlv  to  Inauire  what  was  the  real 
danger  in  which  the  laws  of  one  of  the  coun- 


tries places  the  Amdia,  and  from  which  she 
has  been  freed  by  her  recapture. 

It  has  been  contended  that  an  illegal  com- 
mission to  take,  given  by  France,  cannot  au- 
thorize our  vessels  to  retake;  that  we  have  no 
right  by  legislation  to  srant  salvage  out  of  the 
proper^  of  a  citizen  of  Hamburgh  who  might 
have  objected  to  the  condition  of  the  service. 

But  it  is  not  the  authority  given  by  the 
French  ^vemment  to  capture  neutrals,  which 
is  legalizing  the  recapture  made  by  Captain 
Talbot;  it  is  the  state  of  hostility  between  the 
two  nations  which  is  considered  as  having  au- 
thorized that  act.  The  recapture  having  beei^ 
made  lawfully,  then  the  rignt  to  salvage,  on 
general  principles,  depends  *on  the  servioe[*42 
rendered.  We  cannot  presume  this  service  to 
have  been  unacceptable  to  the  Hamburgher, 
because  it  has  bettered  his  condition ;  but  a  re- 
capture must  always  be  made  without  consult- 
ing the  recaptured.  The  act  is  one  of  the  inci- 
dents of  war,  and  is  in  itself  only  offensive  as 
against  the  enemy.  The  subsequent  fate  of 
the  recaptured  depends  on  the  service  he  has 
received,  and  on  other  circumstances. 

To  give  a  right  to  salvage,  it  is  said  there 
must  be  a  contract  either  express  or  implied. 

Had  Hamburgh  been  in  a  state  to  declare  war 
with  France,  the  recaptured  vessels  of  that  city 
would  be  admitted  to  be  liable  to  pay  salvage. 
If  a  contract  be  necessary,  from  what  circum- 
stances would  the  law,  in  that  state  of  things 
implv  it?  Clearly  from  the  benefit  receivS, 
and  the  risk  incurred.  If  in  the  actual  state  of 
things  there  was  also  benefit  and  risky  then  the 
same  circumstances  concur,  and  they  warrant 
the  same  result. 

It  is  also  urged  that  to  maintain  this  right, 
the  danger  ought  not  to  be  merely  speculative, 
but  mu&  be  imminent  and  the  loss  certain. 

That  a  mere  speculative  danger  will  not  be 
sufficient  to  entitle  a  person  to  salvage  is  un- 
questionably true.  But  that  the  danger  must 
be  such,  that  escape  from  it  by  other  means 
was  inevitable,  cannot  be  admitted. 

In  all  the  cases  stated  by  the  counsel  for  the 
defendant  in  error,  safety  by  other  means  was 
possible,  though  not  prc^able.  The  flames  of 
a  ship  on  fire  might  be  extinguished  by  the 
crew,  or  by  a  sud&n  tempest.  A  ship  on  the 
rocks  might  possibly  be  got  off  by  the  aid  of 
wind  and  tides  without  assistance  from  others. 
A  vessel  captured. by  an  enemy  might  be  sepa- 
rated from  ner  captor,  and  if  sailors  had  been 
placed  on  board  the  prize,  a  thousand  accidents 
might  possibly  destroy  them;  or  they  might 
even  be  blown  by  a  storm  into  a  poit  of  the 
country  to  which  the  prize  vessel  originally  be- 
longed. 

It  cannot,  therefore,  be  necessary  that  the 
loss  should  be  inevitably  certain ;  but  it  is  nec- 
essary that  the  danger  should  be  *real  and  [*43 
imminent.  It  is  bKelieved  to  have  been  so  in 
this  case.  The  captured  vessel  was  of  such  de- 
scription that  the  law  by  which  she  was  to  be 
tried,  condemned  her  as  good  prize  to  the  cap- 
tor. Her  danger,  then,  was  real  and  imminent. 
The  service  rendered  her  was  an  essential  serv- 
ice, and  the  court  is  therefore  of  opinion  that 
the  recaptor  is  entitled  to  salvage. 

The  next  object  of  inquiry  is,  what  salvage 
ought  to  be  allowed?  The  captors  daim  one 
half  the  gross  value  of  the  ship  and  cargo.    To 
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support  his  daim  ihej  relv  <m  the  "act  for  the 
goverament  of  the  navy  of  the  United  States/' 
ptflied  the  2d  of  March,  1799.  This  act  regu- 
titet  the  salvafle  payable  on  the  ships  and  ffoods 
belonging  to  we  citizens  of  the  United  States, 
er  to  the  citizens  or  subjects  of  any  nation  in 
amity  with  the  United  States,  retaken  from  the 
enemy. 

It  has  been  contended  that  the  case  before 
the  court  is  in  the  verv  words  of  the  act.  That 
the  owner  of  the  Amelia  is  a  citizen  of  a  state 
in  amity  with  the  United  States,  retaken  from 
the  enemy.  That  the  description  would  have 
been  more  limited  had  the  intenti<m  of  the  act 
been  to  restrain  its  application  to  a  recaptured 
vessel  belonging  to  a  nation  engaged  with  the 
United  States  against  the  same  enemy. 

The  words  of  the  act  would  certainly  admit 
of  this  construction. 

Against  it  it  has  been  urged,  and  we  think 
with  great  force,  that  the  laws  of  the  United 
States  ought  not,  if  it  be  ayoidable,  so  to  be 
construed  as  to  infract  the  conmum  principles 
and  usages  of  nations,  or  the  general  doctrines 
of  national  law.  If  the  construction  contended 
for  be  given  to  the  act,  it  subjects  to  the  same 
rate  of  salvage  a  recaptured  neutral,  and  a  re- 
captured belligerent  vessel.  Yet,  according  to 
the  law  of  nations,  a  neutral  is  generally  to  be 
restored  without  aolvage. 

This  argument,  in  the  opinion  of  the  court, 
derjves  great  additional  weight  from  the  con- 
sideration that  the  act  in  question  is  not  tern- 
porary,  but  permanent.  It  is  not  merely  fitted 
to  the  then  existing  state  of  things,  and 
44*]  ^calculated  to  expire  with  them,  but  is  a 
regulation  applying  to  present  and  future  times. 

Whenever  the  £nger  resulting  to  captured 
neutrals  from  the  laws  of  France  should  cease, 
tiien,  according  to  the  principles  laid  down  in 
this  decree,  the  liability  of  recaptured  neutrals 
to  the  payment  of  salvage  woula,  in  conformity 
with  tne  general  law  and  usage  of  nations, 
cease  also.  This  event  might  have  happened, 
and  probably  did  happen,  Mfore  hostilities  be- 
tween the  United  States  and  France  were  ter- 
minated by  treaty.  Yet,  if  this  law  applies  to 
the  case,  salvage  from  a  recaptured  neutral 
would  still  be  demandable. 

This  act,  then,  if  the  words  admit  it,  since  it 
provides  a  permanent  rule  for  the  payment  of 
salvage,  ought  to  be  construed  to  apply  only 
to  cases  in  which  salvage  is  permanently  pay- 
able. 

On  inspecting  the  clause  in  question,  the 
court  is  struck  with  the  description  of  those 
from  whom  the  vessel  is  to  be  retaken  in  order 
to  come  within  the  provisions  of  the  act.  The 
expression  used  is  the  enemy.  A  vessel  re- 
tasen  from  the  enemy.  The  enemy  of  whomT 
The  court  thinks  it  not  unreasonable  to  answer, 
of  both  parties.  By  this  construction  the  act  of 
congress  will  never  violate  those  principles 
whidi  we  believe,  and  which  it  is  our  duty  to 
believe,  the  l^slature  of  the  United  States  will 
always  hold  sacred. 

If  this  act  does  not  comprehend  the  case, 
then  the  court  is  to  decide,  on  a  just  estimate 
i4  the  danger  from  which  tiie  recaptured  was 
saved,  and  of  the  risk  attending  the  retaking 
of  the  vessel,  what  is  a  reasmiable  salvage. 
OoDsideriiig  the  circumstances,  and  coasidering 
•bo  what  mk  has  been  adopted  in  other  courts 


of  admiralty,  one  sixth  appears  to  be  a  reason- 
able allowance. 

It  is  therefore  the  opinion  of  the  court,  that 
the  decree  of  the  circuit  court,  held  for  the  dis- 
trict of  New  York,  was  correct  in  reversing  the 
decree  of  the  district  court,  but  not  correct  in 
decreeing  the  restoration  of  the  Amelia  with- 
out paylDff  salvage.  This  court,  therefore,  is  of 
opinion,  that  the  decree,  so  far  as  the  restora- 
tion of  the  ^Amelia  without  salvase  is  [*46 
ordered,  ought  to  be  reversed,  and  that  the 
Amelia  and  her  cargo  oiu^t  to  be  restored  to 
the  claimant,  on  pimng  for  salvage  one  sixth 
part  of  the  net  value,  after  deducting  there- 
from the  charges  which  have  been  bicurred. 
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GEOROB  WILSON 

V, 

RICHAKD    MASON,    Devisee    of    Geobct 
Masok. 

AND 

RICHABD    MASON,    Devisee    of    Gbobcob 
Masok, 

GEOROB  WILSON. 


Waste  and  unappropriated  lands  In  Eentocky, 
in  tbe  year  1780,  ooald  not  be  lawfully  appropriat- 
ed by  aarvey  alone,  wtthont  a  previous  le^  entnr 
In  the  book  of  entries. 

A  writ  of  error  apon  a  caveat  lies  from  the  dis- 
trict coart  of  Kentucky  district,  to  the  supreme 
court  of  the  United  States. 

Notice  of  an  Illegal  act  will  not  make  It  valid. 

A  survey  In  Kentucky  not  founded  on  an  entry, 
is  a  void  act,  and  constitutes  no  title  wtuLtever; 
and  land  so  surveyed  remains  vacant,  and  liable  to 
be  appropriated  by  any  person  holding  a  land  war- 
rant. 


THESE  were  writs  of  error  to  the  district 
court  of  the  United  States,  for  the  district 
of  Kentucky,  upon  cross  caveats  for  the  same 
tract  of  land. 

The  caveat  of  Wilson  v.  M<uon  orinnated  in 
the  supreme  eourt  for  the  district  of  Kentucky, 
in  1785,  while  Kentucky  was  a  part  of  the  com- 
monwealth of  Virginia,  and  the  record  States, 
"that  heretofore,  viz.  at  a  supreme  court  for 
the  district  of  Kentucky,  held  at  Danville,  in 
the  said  district,  in  the  month  of  March,  1785, 
came  George  Wilson  and  caused  a  certain  caveat 
to  be  entered  against  Gteorge  Mason,  which  is  in 
the  following  words,  viz.:  ''Let  no  grant  issue 
to  Gheorge  A&son,  of  Fairfax  county,  for  8,300 
acres  of  land,  in  Jefferson  county,  surveyed  on 
the  south  side  of  Panther  creek,  adjoining  an- 
other survey  of  the  said  Mason's,  of  8,400  acres, 
on  the  upper  side;  because  the  said  Gteor^ 
Mason  has  surveyed  the  same  contrary  to  his 
location,  for  which  cause,  and  also  on  account 
of  the  vagueness  of  the  entry,  Qeorge  Wilson 
claims  the  same,  or  so  much  thereof,  as  inter- 
feres with  his  entry  made  on  treasury  warrants 
for  40,926  acres,  specially  made  on  the  9th  day 
of  April,  1784.    Entered  25th  March,  1785." 

''Whereupon,  at  October  term,  1785,  a  sum- 
mons issuea,  commanding  the  sheriff  at  Fairfax 
county  to  summon  George  Mason  to  appear  at 
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the  next  March  term,  to  show  cause  why  the 
46*j  8,300  acres  should  not  be  'granted  to 
George  Wilson,  or  so  much  as  interferes  with 
his  entry  for  40,926  acres,  made  on  the  9th  of 
April,  1784  • 

Afterwards,  and  after  Kentucky  became  a 
separate  state,  at  a  court  held  for  the  district 
of  Bairdstown,  in  September,  1797,  "to  which 
court  this  suit  had  been  removed,  and  the  said 
George  Mason  having  departed  this  life,  the 
said  suit  was  ordered  to  be  revived  in  the  name 
of  Richard  Mason,  the  devisee  of  George  Mason, 
deceased,  who  was  devisee  of  George  Mason, 
deceased."  Richard  Mason  then  removed  the 
cause  from  the  state  court  to  the  district  court 
of  the  United  States,  for  the  district  of  Ken- 
tucky, and  it  was  agreed  by  the  parties,  "that 
the  judgment  in  this  caveat,  {Wilson  v.  Mason,) 
if  for  the  plaintiff,  should  be  entered  up  as  a 
judgment  lor  the  defendant  in  the  caveat  Ma- 
son V.  Wilson;  and  if  for  the  defendant,  as  a 
judgment  for  the  plaintiff  in  the  said  caveat 
Mason  v.  Wilson,  which  suits  are  cross  caveats 
between  the  parties  for  the  same  land."  "And 
thereupon  came  a  jury,  Ac.  who,  being  elected, 
tried,  and  sworn  well  and  truly  to  inquire  into 
such  facts  as  may  be  material  in  this  cause,  and 
not  agreed  to  by  the  parties,"  found  the  special 
verdict  hereinafter  stated. 

The  cross  caveat  of  Riohard  Mason  v,  Wilson 
was  filed  on  the  13th  of  March,  1799,  and  seems 
to  be  in  the  nature  of  a  plea  or  answer,  to  the 
daim  of  Wilson.  It  is  in  the  following  form, 
viz.,  "Let  no  grant  issue  to  George  Wilson,  or 
his  assignees,  on  the  said  Wilson's  survey  of 
30,000  acres  of  land  lying  in  Jefferson  county 
(now  Nelson  coimty)  on  uie  south  side  of  Pan- 
ther creek,  a  branch  of  Green  river,  made  by 
virtue  of  an  entry  dated  April  the  9th,  1784, 
for  40,926  acres,  upon  the  five  following  land 
office  treasury  warrants,  No.  17,639,  19,143,  19,- 
614,  19,616  and  12,795.  Richard  Mason,  in- 
fant heir  and  devisee  of  George  Mason,  jun.  who 
was  heir  and  devisee  of  George  Mason,  Esq.  late 
of  F/iirfax  county,  Virginia,  a  citizen  of  the 
commonwealth  of  Virginia,  by  Cuthbert  Banks, 
his  next  friend,  enters  a  caveat  against  the  same 
for  the  following  causes: 

"Because  the  said  survey  includes  a  tract  of 
8,300  acres  which  had  been  before  located  and 
47*]  •entered  by  the  said  George  Mason  in  the 
year  1780,  and  which  tract  had  been  actually 
surveyed  for  him  the  said  George  Mason,  and 
the  certificate  of  survey  thereof,  dated  October 
2d,  1783,  returned  to  the  county  surveyor's  of- 
fice long  before  the  said  George  Wilson  made  his 
said  entry ;  and  because  the  said  entry,  made  by 
the  said  George  Wilson,  on  which  his  said  sur- 
vey is  founded,  was  illegal  and  fraudulent,  the 
said  George  Wilson  havmg  knowingly  and  wil- 
fully located  his  said  entry  upon  lands  which 
had  been  actually  before  appropriated  and  sur- 
veyed for  others,  as  appears  by  the  words  of  the 
said  Wilson's  own  entry,  which  begins  at  the 
upper  and  northeast  comer  of  the  said  George 
Mason's  8,400  acre  survey,  on  the  bank  of  Pan- 
ther creek,  upon  which  survey  of  8,400  acres, 
the  adjacent  survey  made  for  GJeorge  Mason  of 
8,300  acres,  made  about  the  same  time,  binds, 
and  runs  thence  south  10  deg.  east,  (being  the 
course  to  a  single  degree  of  the  dividing  line  be- 
tween the  said  Mason's  two  tracts  of  8,400  and 
8,300  acres  passing  the  said  Mason's  southeast 
30 


comer  2,600  poles  north,  80  deff.  ea8t<  which  is 
the  course  to  a  single  degree  of  the  back  line  of 
George  Mason's  said  survey  of  his  tract  of  8,- 
300  acres)  3,200  poles,  and  off  at  right  angles 
northwardly  to  the  bank  of  Panther  creek .  and 
down  the  same,  according  to  the  meanders  there- 
of, to  the  bmnning;  whereby  it  includes  the 
whole  of  Richard  Mason's  said  tract  of  8,300 
acres,  as  devisee  as  aforesaid  of  George  Mason, 
as  well  as  some  other  lands  which  have  been  pre- 
viously located  and  surveyed  for  other  peo- 
Ele;  which  above  mentioned  courses  could  not 
ave  been  inserted  in  Wilson's  entry,  in  the 
manner  they  are,  without  his  having  been  ac- 
quainted with  the  said  surveys,  made  by  G^rge 
Mason  before  mentioned;  the  plats  and  certifi- 
cates of  which  were,  at  the  time  of  Wilson's  said 
entry,  in  the  county  surveyor's  office;  and  from 
which  it  is  evident  Wilson  gained  the  informa- 
tion by  which  he  made  his  special  entry."  The 
original  caveat  of  Oeorge  Mason  v,  Wilson,  was 
entered  May  6th,  1785. 

Mason's  entries,  in  the  book  of  oitries,  were 
as  follows,  viz.: 

"1780,  April  29th,  George  Mason  enters  8,- 
400  acres  of  land,  to  b^n  on  Panther  creek,  on 
the  east  side  •thereof,  opposite  to  a  beech  [•48 
on  the  west  side,  aboul  four  miles  above  the 
mouth  of  west  fork,  and  to  run  up  and  down  the 
said  creek,  and  eastwardly  for  quantity." 

"1780,  April  29th,  George  Mason  enters  8,- 
300  acres  to  begin  at  the  upper  comer  of  .his 
8,400  acre  entry,  and  to  nm  up  the  creek,  on 
the  east  side,  and  back  for  quantity." 

"1780,  October  27th,  George  Mason  desires  to 
make  his  entry  of  8,400  acres  more  special  on 
Panther  creek,  viz.,  to  begin  four  miles  above 
the  forks  of  Panther  creek,  where  it  mouths 
into  Green  river,  on  the  east  tide,  running  up 
and  back  for  quantity.** 

The  tract  of  8,400  acres  was  surveyed  on  27th 
September,  1783,  beginning  four  miles  above 
the  mouth  of  Panther  creek,  where  it  empties 
into  Green  river,  and  not  four  miles  above  the 
mouth  of  the  west  fork  of  Panther  creek,  as 
mentioned  in  his  first  entry.  The  mouth  of 
Panther  creek  being  more  than  twelve  miles  be- 
low the  mouth  of  the  west  fork. 

The  tract  of  8,300  acres  was  surveyed  on  the 
2d  of  October,  1783,  adjoining  to  the  survey  of 
8,400  acres,  below  the  mouth  of  the  west  fork, 
and  not  above,  as  it  would  have  been  if  surveyed 
according  to  the  entry  of  the  29th  April,  1780. 

George  Wilson's  entry  is  as  follows,  viz.: 

"1784,  April  9th,  George  Wilson  enters  40,- 
926  acres  upon  five  treasury  warrants.  No.  17,- 
639,  19,143,  19,614,  19,616,  12,795,  on  the  ftouth 
side  of  Panther  creek,  a  branch  of  Green  river, 
beginning  at  the  upper  and  northeast  comer  of 
George  Mason's  8,400  acre  survey  on  the  bank 
of  Panther  creek,  which  survey  begins  perhaps, 
about  three  miles  from  the  mouth  of  the  said 
creek  and  320  poles  upon  a  direct  line  above  the 
mouth,  of  the  first  fork  of  the  said  creek  from 
the  mouth,  thence  nmning  south  10  deg.  east, 
passing  the  said  Mason's  southeast  comer,  2,600 
poles;  thence  north  80  deg.  east  3,200  poles; 
thence  .off  at  right  angles,  northwardly, 
•to  the  bank  of  Panther  creek,  and  down  [^49 
the  same  with  the  several  meanders  thereof,  to 
the  place  of  beginning." 

Upon  four  of  those  warrants,  30,000  acres 
were  surveyed  for  Wilson  on  the  2d  June,  1784, 
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ABd  located  so  as  to  comprehend  the  whole  of 
Mason's  survey  of  8^00  acres. 

The  following  facts  were  agreed  to  bj  the 
eonnsel  for  both  parties,  vis.: 

^1.  We  admit  that  Panther  creek  has  been 
known  and  called  by  that  name,  Panther  creek, 
generally,  since  l^e  beginning  of  the  year  1780, 
and  is  truly  represented  on  the  plat  returned  in 
tiiis  cause,  and  also  the  forks  thereof. 

"2.  That  at  the  distance  of  twelve  and  one 
quarter  miles  and  thirty-six  poles,  on  a  direct 
fine  from  its  mouth,  the  said  cre^  divides  it- 
self into  two  forks,  viz.,  the  fork  marked  on  the 
plat  returned  in  this  cause,  as  the  west  fork  of 
said  creek;  and  the  other,  the  fork  marked  on 
the  plat,  Panther  creek ;  and  that  from  the  size 
and  natural  descriptions  of  these  forks,  they 
would  be  remarked  and  called  such  by  strangers 
who  should  explore  the  waters  of  that  creek. 

"3.  That  the  said  forks  were  generally  known, 
and  called  the  forks  of  Panther  creek,  from 
the  thinning  of  the  year  1780;  and  that  they 
were  notorious  as  such,  to  all  who  had  acquaint- 
ance with  ^e  waters  in  that  part  of  the  coun- 
try. 

"4.  That  in  the  winter  before  the  said  entries 
were  made  for  said  defendant,  the  said  agent 
Hancodc  Lee,  went  down  on  Panther  creek, 
and  explored  the  country  thereabouts;  and  en- 
camped thereabouts  four  or  five  weeks  for  that 
purpose;  and  there  were  several  others  in  com- 
pany with  him,  who  all  went  on  the  business  of 
viewing  the  land  in  that  quarter. 

"6.  That  James  Herd  was  the  surveyor  who 
surveyed  the  said  entries  in  September  and  Oc- 
tober, 1783. 

60*]  •"6.  That  Hubbard  Taylor  was  the  spe- 
cial attorney  of  the  defendant  Mason,  for  the 
purpose  of  making  his  surveys  on  Panther 
erc^,  among  whicn  was  the  one  now  in  con- 
troversy, and  previous  to  making  said  siirveys, 
tiie  said  Taylor  made  out  a  plat  of  Panther 
ereek,  up  to  the  forks  thereof  by  actual  survey, 
for  the  purpose  of  satisf3ring  himself  how  the 
survey  of  the  said  defendant  ought  to  be  made; 
which  plat  he  delivered  to  the  said  Hord,  when 
he  went  to  make  the  surveys  of  the  said  lands, 
for  his  instruction;  and  by  the  said  plat  the 
said  Hord  was  instructed  to  make  the  surveys 
of  the  said  defendant  as  they  are  now  siirveyed. 
The  entries,  alluded  to  in  the  4th  fact,  are  those 
found  by  the  jury  to  have  been  made  for  the  de- 
fendant, by  Hancock  Lee,  at  the  same  time  with 
that  of  the  land  in  controversy." 

The  verdict  of  the  jury  was  as  follows,  viz.: 

"We  of  the  jury  do  find  the  facts  following 
for  the  plaintiff,  excluding  those  agreed  to  by 
the  attorneys: 

*'l.  That  the  said  Hancock  Lee  at  the  time 
he  made  the  said  entry  for  the  said  Mason,  did 
also  make  the  several  other  entries  for  him. 

"2.  That  the  plats  and  certificates  of  survey 
lay  three  weeks  in  the  office  before  they  were 
recorded. 

"3.  That  at  the  time  of  making  out  and  re- 
cording the  plats  of  said  surveys,  William 
Mason  was  agent  to  the  said  Gteorge  Mason, 
and  came  to  this  countiy  for  the  express  pur- 
pose of  attending  to  his  land  business ;  and  had 
power  and  instructions  to  resurvey  any  of  the 
said  Mason's  entries,  which  he  should  find  to 
have  been  erroneously  surveyed,  or  interfering 
with  better  elaima. 
Granch  !• 


"4.  That  it  was  a  general  practice  in  the 
offices  of  surveyors,  when  a  surv^  was  found  to 
have  been  made  erroneously,  to  make  the  same 
over  again  at  the  request  of  the  parties  con> 
oemed;  and  the  said  practice  prevailed  also  in 
cases  of  surveys  recorded. 

"5.  That  when  William  Mason  came  to  the 
surveyor's  office  to  take  out  the  plats  in  thia 
case,  and  also  those  in  *the  other  cases  [*51 
in  which  George  Mason  was  concerned,  the  sur- 
veyor told  him  that  the  entries  of  the  said 
George,  the  defendant,  had  been  surveyed 
wrong;  and  took  a  pen  and  paper  aiid  ex- 
plained to  him  the  calls  of  the  entries,  and  by 
comparing  them  with  the  surveys,  showed  him 
that  they  were  erroneous ;  and  offered  to  send  a 
deputy  with  him,  without  further  or  additional 
expense,  to  make  the  surveys  aright,  with  which 
proposal  the  said  William  seemed  pleased,  and 
proceeded  no  further  in  the  business  at  that 
time ;  but  went  away,  and  after  some  days  came 
back  to  the  said  office,  and  told  the  surveyor, 
that  the  entries  of  said  Mason  were  so  made 
that  they  would  clash  with  each  other,  if  sur- 
veyed otherwise  than  they  then  were;  and  he 
did  not  see  that  the  surveys  could  be  amended; 
whereupon  he  took  out  the  plats  and  certifi- 
cates oi  survey  to  return  them  to  the  register'* 
office,  and  actually  did  so;  which  transaction 
happened  at  the  office  of  the  surveyor  about 
the  12th  of  September,  1784. 

"6.  That  the  lands,  generally,  over  all  the 
state  of  Kentucky,  except  the  land  reserved  by 
law  for  entries,  are  involved  in  disputes,  by  dif- 
ferent entries,  and  surveys  having  been  made 
for  the  same  tracts. 

"7.  That  it  was  usual  for  the  surveyors  to 
survey  entries  agreeable  to  the  directions  of  the 
proprietors,  or  their  agents,  when  such  direc- 
tions were  given. 

"8.  That  a  law,  passed  by  the  assembly  of 
Kentucky  in  1792,  prohibited  any  further  en- 
try of  land  with  the  surveyors,  and  that  ever 
since  that  time  •no  land  could  be  appropriated 
by  virtue  of  land  warrants. 

"9.  That  the  practice  of  entering  for  land 
was  a  general  strife  for  the  best  \e«Si  entry. 

"10.  That  George  Mason's  entry  of  8,40a 
acres,  made  the  17th  day  of  October,  1780,  is 
siirveyed  on  Panther  creek,  and  a  large  branch 
thereof;  and  not  on  either  of  the  main  forks  of 
said  creek,  as  appears  by  the  plat;  and  that 
the  survey  of  8,300  acres,  being  the  land  in  con- 
troversy, adjoining  the  last  mentioned  survey, 
above,  on  said  creek,  and  described  in  the  plat 
in  this  cause  by  the  *letters  and  figures  [*52 
A.  E.  P.  8,  is  claimed,  by  the  defendant  Mason,, 
as  a  survey  made  by  the  said  Mason,  on  an  en- 
try of  his,  dated  the  29th  day  of  April,  1780, 
for  8,300  acres  of  land;  is  on  said  creek  and  a 
branch  thereof,  and  not  on  either  of  the  main 
forks,  as  appears  by  the  plat. 

"11.  That  the  place  designated,  in  the  cor- 
rected plat,  by  the  letter  A.  on  the  south  side 
of  Panflier  creek,  is  the  place  called  for  by  the 
plaintiff,  as  the  beginning  comer  of  his  entry 
of  40,926  acres^  and  described  agreeable  to  the 
plat. 

"12.  That  it  was  a  practice,  in  the  office  of 
William  May,  surveyor  of  Jefferson,  with  whom 
the  defendant  Mason's  entries  were  made,  and 
by  whose  deputy  surveyor,  James  Hord,  the  de- 
fendant's surveys  were  made,  to  alter  furTey* 
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diseoTcred  to  be  enoneoiiB  or  wr<nig,  after  they 
wore  reoOTded,  and  survey  l^em  arieht,  with- 
out farther  or  additkmal  expense  to  the  owners 
of  sodi  entries,  and  to  proceed  on  the  plats  of 
the  amended  surveys,  as  the  proper  plats  of  the 
legal  snrvey. 

"13.  That  the  said  Hord,  when  on  his  way 
to  make  said  surveys,  called  on  said  surveyor  of 
Jefferson  for  copies  of  the  defendant's  entries, 
and  on  seeing  them  was  struck  with  the  vari- 
ance between  the  calls  of  the  entries  and  his  in- 
structions, in  point  of  location,  and  on  that  ac- 
count did  not  return  the  plats  of  the  said  sur- 
veys, until  he  had  seen  Hubbard  Taylor,  and 
showed  them  to  him,  and  represented  his  opin- 
ion of  such  variance;  but,  on  their  being  shown 
to  the  said  Taylor,  he  directed  said  surveys  to 
be  returned  as  they  were  then  made. 

"14.  That  the  said  Herd  was  fully  informed 
of  the  forks  of  Panther  creek,  when  he  was 
making  said  defendant's  surveys,  and  saw  the 
same,  and  about  the  same  time  at  which  he 
made  the  defendant's  said  surveys,  and  before 
he  returned  from  doing  the  same. 

(Signed)        Daniel  Weisiqeb,  foreman." 

''We  of  the  jury  do  find  the  following  facts 
for  the  defenduit  Mason: 
53*]  *"1.  That  the  entry  made  in  the  name 
of  George  Wilson,  April  9th,  1784,  of  40,926 
acres,  on  the  south  side  of  Panther  creek, 
<*lii.iTnlng  under  which  the  said  Wilson  entered 
this  caveat,  although  made  in  his  name,  was 
made  for  the  benefit  of  Christopher  Greenup 
and  John  Handley,  as  well  as  for  his  benefit, 
and  that  the  said  Greenup  and  Handle  were, 
at  the  time  of  making  the  entry,  and  long  since, 
partners  with  him  in  the  same. 

"2.  That  John  Handley,  then  a  deputy  sur- 
veyor of  the  county,  made  the  said  entry  of 
40,926  acres,  for  himself  and  the  other  part- 
ners; and  before  he  made  the  same,  had  ob- 
tained information  of  the  surveys  made  for 
George  Mason,  on  his  entries  of  8,300,  and  8,- 
400  acres,  on  the  south  side  of  Panther  creek, 
from  Uie  siirveys  then  in  the  office  of  the  sur- 
veyor. 

''3.  That  the  said  G^rge  Wilson,  Christopher 
Greenup,  and  John  Handley,  had  before,  and 


at  the  time  the  said  entiy  of  40,926  acres 
made,  notice  of  the  place  where,  and  the  man- 
ner in  which,  the  surveys  had  been  made  for 
George  Mason,  on  his  entries  of  8,300  acres, 
and  8,400  acres,  on  the  south  side  of  Panther 
creek. 

"4.  That  John  Handley,  before  the  said  en- 
try of  40,926  acres  was  made,  had  notice  that 
the  land,  now  in  dispute  in  this  caveat,  had 
been  included  in  Mason's  survey,  on  his  entry  of 
8,300  acres. 

"6.  That  the  surveys,  made  for  the  said  Ma- 
son, on  his  entries  of  8,400,  and  8,300  acres,  on 
the  south  side  of  Panther  creek,  were  returned 
to  the  office  of  the  surv^or  of  the  county,  in 
the  course  of  the  fall,  1783. 

(Signed)       "Daniel  Wei8IGB8»  foreman,*' 

The  judgment  of  the  district  court  of  the 
United  States,  for  the  district  of  Kentucky,  at 
June  term,  1800,  in  the  caveat  of  WiUon  v. 
Mason,  was,  ''That  the  defendant  hath  the  bet^ 
ter  right  to  the  land  in  controversy;  it  is  there- 
fore ordered  that  the  caveat  be  dismissed,  and 
that  the  defendant  recover  against  the  plaintiff 
his  costs  in  this  behalf  expended." 

*In  the  caveat  of  Mason  v,  WiUon,  the  [*54 
jud^ent  was,  "That  the  plaintiff  recover 
agamst  the  defendant  so  much  of  the  land  in 
controversy  as  is  included  within  the  survey  of 
8,300  acres,  made  by  G^rge  Mason,  on  his  en- 
try of  8,300  acres  entered  March  \qu.  April) 
the  29th,  1780,  and  desip^ted  in  the  corrected 
plat  returned  in  the  said  other  caveat,  by  the 
letters  D.  E.  F.  8,  and  also  his  costs  by  him 
about  his  suit  in  this  behalf  expended." 

After  these  judgments  were  entered,  Wilson, 
by  his  counsel,  moved  the  court  for  a  citation 
on  a  writ  of  error  to  the  supreme  court  of  the 
United  States,  to  which  Mason,  by  his  coimsel, 
objected,  all^nff  that  bv  the  acts  of  assembly 
of  Virginia,  under  which  the  plaintiff  Wilson 
claims,  it  is  provided  that  no  appeal  or  writ  of 
error  shall  be  allowed  on  a  judgment  entered 
on  a  caveat,  and  that,  therefore,  in  this  case, 
the  plaintiff  was  precluded  from  claiming  the 
benefit  of  a  writ  of  error.  But  the  court  over- 
ruled this  objection,  and  granted  the  citation; 
to  which  opinion  the  defendant  excepted.^ 


1. — The  following  Is  the  opinion  of  Judge  Innes, 
who  tried  the  cause  in  the  district  court;  and 
which  is  alluded  to  In  the  subsequent  arsruments 
of  counsel.  After  stating  the  facts  of  the  case, 
he  proceeds :  'The  novelty  of  this  case,  the  num- 
ber of  facts  submitted  and  found  by  the  jury,  as 
well  as  the  ingenious  manner  In  which  it  was  ar- 
gued by  tiie  counsel  of  both  plaintiff  and  defend- 
ant, have  attracted  my  particular  attention,  and 
induced  me  to  weigh  the  subject  deliberately;  the 
result  of  my  deliberations  will  appear  from  the  fol- 
lowing opinion : 

The  first  question  which  presents  itself  in  this 
cause  is,  whether  Mason  has  surveyed  8,800  acres  of 
land  contrary  to  his  entry  made  the  29th  of  April, 
1780. 

*The  alteration  of  Mason  on  the  27th  day  of  Oc- 
tober, 1780,  to  the  entry  of  8,400  acres,  dated  the 
29th  day  of  April  preceding,  is  considered  as  a 
withdrawing  of,  and  a  total  abandonment  of  the 
first  entry ;  the  first  entry  calling  to  lie  about  four 
miles  above  the  mouth  of  the  west  fork,  the  sec- 
ond four  miles  from  the  mouth  of  the  main  creek. 

'The  survey  therefor,  of  the  8,800  acres  is  made 
contrary  to  the  entry,  as  it  adjoins  the  tract  of 
s.4(K),  which  is  made  in  conformity  to  the  new  en- 
try. 

'This  decision,  that  the  land  In  qnestlon  is  sur- 
veyed contrary  to  entry,  brings  me  to  the  principal 
question  in  this  cause;  will  Mason's  survey  for 
S.300  acres  of  land,  made  contrary  to  his  entry, 
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secure  the  land  to  him  against  the  claim  of  Wilson, 
founded  on  a  special  entry,  subsequent  to  ttie  re- 
cording of  Mason's  survey,  Wilson  having,  before 
he  maae  his  entry,  notice  of  the  place  where,  and 
manner  in  which.  Mason  had  surveyed,  and  of  the 
survey  being  recorded? 

The  parties  to  this  suit  are  both  considered  as 
purchasers  of  the  commonwealth;  Chancery  revi- 
sion of  the  laws,  p.  95,  96,  s.  8 ;  the  surveyor  of  tiie 
county,  as  her  ministerial  agent;  who  Is  author- 
ized to  receive  warrants  for  land,  make  entries, 
survey  the  same,  receive  the  surveys  when  made, 
record  the  plat  and  certificate  within  three  months 
after  it  is  returned  to  his  office;  provided,  upon 
examination,  he  finds  it  truly  made,  and  legally 
proportioned  as  to  length  and  breadth. 

*I  will  here  take  noUce  of  two  arguments  urged 
by  the  plaintiffs  counsel,  vis.,  that  the  word  ^truiy,' 
used  in  the  law,  when  speaking  of  the  duties  of  the 
surveyor,  referred  to  a  power  over  the  entry: 
that  it  was  his  duty  to  see  that  the  entry  ana 
survey  agreed. 

This  would  be  a  dangerous  construction  of  the 
law  as  it  would  authonse  the  surveyor  to  deter- 
mine the  rights  of  claimants,  and  to  judge  in  his 
own  cause  where  a  survey  should  be  made  that 
interfered  with  a  claim  of  his.  I  conceive  him 
ministerial,  except  In  two  cases ;  he  is  to  examine 
the  plat  that  it  is  truly  made :  <.  e.  to  see  that  the 
courses  of  the  survey  are  truly  laid  down,  and 
that  it  eoDtalns  Us  complement  of  acres.    It  is  to 
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<55*]     *TIii8  caufle  was  argued  at  last  term  by 
Daveiss  and  G.  Lee,  for  the  plaintiff  in  error, 
and  Jones  and  Mason,  for  defendant 
56*]     *Daveis8,  for  plaintiff  in  error. 

As  the  counsel  for  the  defendant  in  error 
have  objected  to  our  right  of  appeal  in  this 
cause,  I  shall  at  first  confine  mjseU  to  that 
point;  because,  if  the  court  shoidd  a^ee 
57*]  *with  them  in  opinion  on  that  question, 
much  time  will  be  saved  and  much  useless  dis- 
cussion prevented.  It  is  contended  that  by  the 
laws  of  Virginia,  upon  which  the  title  to  the 
land  in  dispute  depends,  and  which  give  the 
58*]  remedy  *by  caveat,  no  appeal  or  writ  of 
error  will  lie.  The  land  law  of  Virginia,  as  it 
is  called,  viz.,  the  act  of  Majr,  1779,  (Chancery 
Revision  of  the  Laws  of  Virginia  p.  04.)  en- 
titled, "An  act  for  establishing  a  land  office, 
and  ascertaining  the  terms  and  manner  of 
granting  waste  and  unappropriated  lands," 
which  Erects  the  maimer  of  proceeding  upon 
caveats,  enacts,  tiiat  "the  court"  (that  is,  the 
general  court)  ''shall  proceed  to  determine  the 
right  of  the  cause  in  a  summary  way,  without 
pleadings  in  writing;  impaneling  and  swear- 
ing a  jury  for  the  £idiiiff  of  such  facts  as  are 
material  to  the  cause,  and  are  liot  agreed  by  the 
parties;  and  shall  thereupon  give  judgment,  on 
which  no  appeal  or  writ  of  error  shall  be  al- 
lowed." 

This  law,  it  is  said,  was  in  force  at  the  time 
of  the  separation  of  Kentucky  from  Virginia; 
and  that  oy  the  act  of  assembly  of  Virginia  of 
December,  1789,  Bev.  Code,  p.  56,  s.  7,  which 
prescribes  the  terms  upon  which  Kentucky 
might  become  an  independent  state  after  the 
lert;  of  November,  1791,  it  is  provided  that  all 
private  rip^hts  and  interests  of  lands  within  the 
said  district,  derived  from  the  laws  of  Virginia 
prior  to  such  separation,  shall  remain  valid  and 
secure,  under  the  laws  of  the  proposed  state, 
"and  shall  be  determined  by  the  laws  now  ex- 
isting in  this  state." 
59*]     *But  we  shall  contend, 

1st.  That  the  jurisdiction  and  powers  of  this 
court  do  not  depend  upon  the  laws  of  Virginia, 
but  upon  the  constitution  of  the  United  States, 
and  tne  acts  of  congress. 


2d.  That  the  laws  of  particular  states  lose 
their  force  when  they  contravene  the  aets  of 
congress. 

3d.  That  by  the  law  of  Virginia  a  right  of 
appeal  is  allowed  upon  a  caveat. 

1st.  By  the  constitution  of  the  United  States, 
art.  3,  s.  2,  "the  judicial  power  shall  estend'' 
"to  controversies  between  citizens  of  different 
states,"  and  in  all  cases,  except  where  a  public 
minister,  or  a  state,  shall  be  a  party,  "the  Su- 
preme (jourt  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions, 
and  under  such  regpilations,  as  the  congress 
shall  make."  Congress  have  not  excepted  the 
present  case;  it  therefore  follows,  that  by  the 
constitution  of  the  United  States,  this  court 
has  appellate  jurisdiction  of  the  cause. 

2d.  By  the  constitution  of  the  United  States, 
art.  6,  "this  constitution,  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursu- 
ance thereof,  shall  be  the  supreme  law  of  the 
land;  and  the  judges,  in  every  state,  shall  be 
boimd  thereby,  "any  thins  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwith- 
standing." By  the  lOth  section  of  the  judiciary 
act  of  1789,  the  district  court  of  Kentucky  has 
jurisdiction  of  all  cases  by  that  act  made  origi- 
nally cognizable  b^  the  circuit  courts,  and  it  is 
enacted,  that  "writs  of  error  and  appeals  shall 
lie,  from  decisions  therein,  to  the  Supreme 
Court  in  the  same  causes,  as  from  a  circuit 
court  to  the  Supreme  €k>urt,  and  under  the 
same  regulations."  This  cause  having  been  re- 
moved, by  the  defendant  Mason  from  the  state 
court,  into  the  district  court  of  the  United 
States  for  the  district  of  Kentucky,  under  the 
12th  section  of  the  judiciary  act  of  1789,  is  to 
"proceed  in  the  same  maimer  as  if  it  had  been 
brought  there  by  original  process."  And  by 
the  22d  section,  "final  judgments  and  decrees  in 
civil  actions  in  a  circuit  court,  brought  there  by 
original  process,  or  removed  there  from  courts 
of  the  several  states,"  *where  the  matter  [*60 
in  dispute  exceeds  2,000  dollars,  may  be  re-ex- 
amined and  reversed  or  affirmed  in  the  Supreme 
Court. 

A  cause  may  be  removed  into  a  circuit  court 
from  a  supreme  court  of  a  state,  from  which. 


this  iMirt  of  his  dutv  that  the  word  truly  refers. 
Again,  be  is  to  examme  the  legal  proportion  of  the 

f»lat  In  these  two  cases  he  acts  judicially;  and 
t  Is  right  he  should  be  vested  with  such  a  power ; 
because,  as  he  acts  generally  bv  depu^,  it  enables 
him  to  correct  the  work  of  his  deputy,  and  also 
to  prevent  impr<^r  combinations  b^^ween  the  em- 
ployer and  depu^.  .      ^.       ^^  ^ 

The  second  argument  alluded  to  is  this;  that 
neither  the  entry  book,  or  book  for  entering  sur- 
▼eys,  are  record  books;  and  that  legislative  inter- 
ference was  necessary  to  constitute  them  such. 
CSl  Rev.  06,  220.  They  are  books  directed  to  be 
procured  by  law.  The  surveyor  is  a  sworn  officer, 
eonunlssioned  agreeably  to  law.  Copies  of  entries 
and  copies  of  surveys,  attested  by  him,  are  good 
evidence  in  a  court  of  justice.  I  therefore  consider 
eTery  entry,  and  every  survey,  entered  in  these 
books  as  being  of  record,  and  equally  valid  with 
those  which  are  usually  styled  records. 

'Mason,  a  purchaser  of  the  commonwealth,  hav- 
ing surveyed  contrary  to  his  entry,  returns  the 
survey  to  the  surveyor*s  office,  where  It  is  exam- 
taied  and  recorded  before  the  claim  of  any  other 
person  appears  to  the  land.  Csn  the  common- 
wealth destroy  Mason's  survey  and  refuse  her 
grant  to  the  land? 

The  law  has  pointed  out  no  mode  by  which  the 
oommonwealth  can  set  aside  Mason's  survey  for 
her  own  benefit  neither  was  such  a  provision  nec- 
98ary;  because  he  had  paid  the  purchase  money, 
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for  so  many  acres  of  unappropriated  land.  It  was 
vacant ;  and  so  soon  as  his  survey  was  recorded, 
his  warrant  was  carried  into  full  execution,  and 
the  entry  of  8,800  acres  became  vacant,  and  re- 
verted to  the  commonwealth,  there  being  no  war- 
rant in  the  surveyor's  office  to  cover  it,  the  war- 
rant being  returned  to  the  owner  with  the  plat 
and  certificate  of  survey.  Or,  being  recorded,  ft  is 
the  same  thing  in  effect,  as  it  can  never  be  again 
acted  upon,  being  executed  by  actual  survey.  Ch. 
Bev.  a  8,  p.  96,  96.  Any  practice  to  the  contrary  I 
deem  illegal,  and  contrary  to  law. 

'From  this  statement  of  facts  I  determine  Ma- 
son's right  to  be  good  against  the  commonwealth. 

*As  the  commonwealth  can  take  no  advantage  of 
Mason's  surveying  contrary  to  enti7,  shall  Wilson, 
by  his  subsequent  special  entry,  when  he  had  full 
and  perfect  knowledge  of  the  place  where  Mason's 
survey  was  made,  and  of  its  being  recorded? 

There  are  only  two  ways  of  destroying  a  man's 
right  to  a  tract  of  land.  By  caveat  after  survey 
and  before  the  title  is  complete;  or,  by  a  suit  in 
chancery  after  the  grant  has  issued. 

'In  the  present  case  Wilson  has  chosen  to  enter 
a  caveat  to  prevent  the  emanation  of  a  grant  to 
Mason:  alleging  that  Mason  has  surveyed  con- 
trary to  entry,  and  that  it  is  vague,  for  which  rea- 
sons he  claims  the  land  by  vutue  of  a  special 

inhere  are  four  causes  stated  in  the  land  law 

which  authorize  the  entering  of  a  caveat    1.  Fall- 
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by  tlie  laivB  -of  tbe  state,  no  appeal  or  writ  of 
error  would  lie;  and  if  the  principle  contended 
for  by  the  opposite  counsel  is  correct,  it  would 
equally  prevent  l^is  court  from  taking  cog- 
nizance  of  a  writ  of  error  in  that  case  as  m 
this. 

Besides,  the  question,  whether  a  writ  of  error 
or  appeal  will,  or  will  not,  lie  upon  a  caveat, 
does  not  affect  the  title  to  the  land;  and  the  act 
of  assembly  of  Virginia,  of  December,  1789, 
was  only  intended  to  protect  the  rights  to  land 
in  Kentudi^  acquired  under  the  laws  of  Vir- 


ginia. It  says,  "the  rights  and  interests  of- 
lands  shall  be  determined  hv  the  laws  now  tx- 
istingj,"  and  does  not  say  that  Kentucky  may^ 
not  give  a  further  remedy. 

3d.  A  right  of  appeal  upon  a  caveat  did  exist 
in  Virginia  at  the  time  of  passing  the  act  of  as- 
sembly of  December,  1789,  e.  63,  respecting 
Kentucky.  By  the  act  of  the  Virginia  assem- 
bly, October,  1788,  c.  67,  s.  11  and  12,  the  cog- 
nizance of  caveats  was  given  to  the  district 
courts,  and  by  the  16th  section  of  the  same  act 
an  appeal  is  allowed  as  of  right  in  all  cases. 


iDflT  to  register  the  plat  and  certificate  of  survey 
within  twelve  months  after  making  the  survey ;  2. 
If  the  breadth  of  the  plat  be  not  one  third  of  its 
length :  8.  If  any  person  shall  obtain  a  survey 
of  land  to  which  another  hath  by  law  a  better 
right,  the  person  having  such  better  right  may  In 
like  manner  enter  a  caveat,  &c.  4.  If  the  plaintiff 
in  a  caveat  recover  judgment  and  fails  to  deliver 
the  same.  &c.  into  the  land  office  within  six  months 
after  Judgment,  it  shall  be  lawful  for  any  person 
ttf  enter  a  caveat.  &c.  The  two  first  and  fourth 
causes  are  penalties  which  any  person  may  take 
advantage  of.  and  do  not  apply  to  the  present  case. 
The  third  requires  an  existing  right  In  the  caveat- 
or at  or  before  the  time  the  survey  caveated  is  re- 
corded. 

'From  an  attentive  consideration  of  this  passage 
In  the  law,  it  conveys  to  me  this  idea :  'Shall  ob- 
tain a  survey  of  lands,'  means  subsequent  to  the 
passing  of  the  law,  and  after  the  survey  is  record- 
ed; and  not  from  the  making,  because  the  survey 
Is  not  complete  until  it  is  recorded;  neither  could 
he  'obtain'  it  till  the  surveyor  has  performed  that 

8 art  of  his  duty,  after  which  it  is  to  be  delivered  to 
tie  proprietor  with  the  warrant.  Previous  to  the 
recording  I  consider  the  survey  to  be  under  the  di- 
rection of  the  owner,  and  that  he  may  make  any 
alteration  he  pleases  In  it,  but  not  after ;  although 
a  different  practice  has  prevailed,  and  which  upon 
inquiry  will  be  'jund  to  be  contrary  to  law. 

'It  is  important  to  this  cause  to  consider  anotlier, 
passage  in  the  same  sentence  of  the  law ;  'to 
which  another  hath  by  law  a  better  right.*  The 
word  hath  Is  in  the  present  tense,  and  refers  to  the 
time  of  obtaining  the  survey.  If  my  construction 
relative  to  the  word  obtain  be  right,  the  claim  of 
the  caveator  must  exist  before  or  at  the  time  of  re- 
cording the  survey.  I  am  confirmed  in  the  pro- 
priety of  this  interpretation  of  the  law,  for  the 
following  reasons.  If  a  deputy  surveyor  makes  a 
survey,  the  principal  ought  not  to  sign  it  till  it  is 
recorded;  then  the  signature  makes  it  ready  to  be 
delivered.  If  made  by  the  princlnal,  he  will  not  de- 
liver It  before  it  Is  recorded.  The  survey  cannot 
be  considered  as  complete  till  all  the  requisites  of 
the  law  be  performed ;  the  party  is  then  entitled  to 
it.  Neither  will  the  register  of  the  land  office 
receive  it  without  that  formality.  Without  these 
requisites  it  is  of  no  more  value  than  waste  pa- 
per; it  cannot  therefore  be  said  to  be  'obtained/ 
without  their  being  performed. 

The  two  first  and  fourth  causes  which  fuatify 
tbe  entering  a  caveat,  I  have  already  said  do  not 
apply  to  the  present  case. 

ut  remains  to  be  considered  whether  Wilson  has 
pursued  the  statute  so  as  to  bring  his  case  within 
the  third  cause:  Had  he  ^a  better  right*  to  the 
land  surveyed  for  Mason,  and  for  which  he  has  in- 
stituted this  suit,  than  Mason  had,  at  the  time  the 
survey  was  recorded? 

'A  caveat  is  a  new  and  summary  mode  of  pro- 
ceeding, in  derogation  of  the  proceedings  at  com- 
mon law,  instituted  by  statute ;  it  Is  necessary, 
therefore,  to  pursue  the  statute  strictly,  and  show 
to  the  court  that  the  caveator  has  a  clear  right  to 
pursue  that  mode  of  proceeding.    1  D.  ft  E.  141. 

'Wilson's  entry  was  made  on  the  0th  day  of 
April.  1784.  To  the  date  of  his  entry  I  fix  tbe  com- 
mencement of  his  claim  to  the  land  in  controversy, 
it  being  the  first  certain  and  evident  act  of  own- 
<M*shlp  manifested  by  him :  which  is  upwards  of 
four  months  after  Mason's  survey  bad  been  re- 
corded. 

'As  Wilson's  right  did  not  exist  at  the  time  Ma- 
son's survey  was  recorded,  he  has  failed  to  prove 
the  better  right  required  by  law ;  neither  has  he 
pursued  the  statute  by  assigning  proper  causes  for 
f-aveating.  Surveying  contrarv  to  entry,  or  mak- 
intr  a  vague  entry,  are  not  stated  in  the  law  as  ex- 
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ceptions   to  a   survey,   or   causes  for  entering  a 
caveat. 

True  it  Is,  that  there  are  instances  in  which 
surveying  contrary  to  entry  would  be  a  good  cause- 
of  caveating.  But  this  is  where  there  is  an  exist- 
ing right  before  the  survey  Is  made  or  obtained; 
and  the  question  would  then  rest  on  having  the 
better  right  to  the  land. 

The  favourable  light  In  which  surveys  have 
been  viewed  bv  the  legislature  Is  apparent  In  all 
the  laws  which  have  been  enacted  respecting  the 
titles  to  land.  They  are  all  to  be  conal^red  as  one 
law,  forming  one  general  system  on  the  same  sub- 
ject.* 

The  surveys  here  alluded  to  were  Injurious  to 
the  interest  of  the  commonwealth,  but  being  made^ 
by  the  proper  officer,  were  confirmed. 

'In  this  case  the  commonwealth  is  not  injured,, 
and  Wilson,  through  his  partner  Handley,  had  ev- 
ery information  necessarv  to  guard  him  against  an 
interference  with  Mason  s  survey. 

'Considering  the  parties  both  as  purchasers  of- 
the  commonwealth,  deriving  their  claims  from  the 
same  source;  Mason  as  the  first,  and  Wilson  as 
the  second,  the  following  principles  will  appiv  In- 
this  case  respecting  notice.  Lord  Hardwicke,  said  in. 
the  case  of  LeUeve  v.  LeNeve,  Amb.  446,  8  Atk.  634. 
'that  the  taking  of  a  legal  estate  after  notice  of  a 
prior  right,  makes  a  person  mala  fide  purchaser, 
and  is  a  species  of  fraud.*  If  a  person  does  not 
stop  his  hand,  but  gets  the  legal  estate  when  he 
knew  the  right  in  equity  was  m  another,  he  will 
be  rebutted  by  this  maxim,  *frau8  et  dolus  neminir 
patrooinarl  debent/ 

'In  the  case  of  Abney  v.  Kendall,  1  Eq.  Cas.  Abr. 
830.  Dh  1.     1  Chan.  Ca.  88t  It  was  determined  that 
If  A  naving  notice  that  lands  were  contracted  to  be^ 
sold  to  B.  purchases  those  lands,  and  takes  a  con- 
veyance It  shall  destroy  the  purchase,  and  the  land, 
shall  be  reconveyed  to  B. 

'Mason  being  considered  the  first  purchaser  of 
the  commonwealth,  having  obtained  his  survey, 
through  the  means  of  her  agent,  (though  contrary 
to  entry,  yet  of  which  she  can  take  no  advantage, 
and  which  worked  uo  iniquity  to  any  person,  the* 
land  being  vacant),  by  recording  the  survey,  the 
entry  above  the  forlcs  of  the  creek  was  abandoned. 
Wilson  having  notice,  before  he  made  his  entry, 
that  Mason  had  appropriated  the  land  by  the  re- 
cording of  the  survey,  cannot  support  his  claim 
under  the  statute;  judgment,  therefore,  must  be- 
entered  for  the  defendant 

The  preceding  pages  contain  my  opinion  deliv- 
ered in  the  caveat,  George  Wilson  against  Richard 
Mason,  devlsei^  &e.  at  the  June  term,  1800,  of  the- 
district  court  of  the  United  States  for  the  Kentucky 
district 

'As  the  principles  on  which  the  decision  was 
founded  will  be  brought  before  the  Supreme  Court 
of  the  United  States,  where  I  can  have  no  opportun- 
ity of  assigning  my  reasons  In  support  of  the 
judgment  with  due  deference  I  solicit  the  court 
to  permit  the  opinion  to  be  read;  by  which  the 
principles  which  governed  me  In  the  decision  will 
app^r  fullv  before  that  court  which  Is  to  reverse- 
or  affirm  the  judgment  I  have  given  between  the 
parties. 

This  request  Is  grounded  upon  this  single  con- 
sideration, that  what  I  have  been  officially  obliged 
to  do,  may  be  examined  before  a  final  Inquiry  Is^ 
had  respecting  my  judicial  acts. 

(Signed)  HARRY  INNBS. 

May  18th,  1801. 

*Manv  aota  paaeed  the  Virginia  legislature  giving' 
further  time  to  return  plats,  do, 

tl  Chan.  Cas.  88.  Merry  «.  Abney  tiie  father,. 
Abney  the  son,  and  Kendall,  _        ,    , 
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The  aet  of  Deconber  12,  1792,  s.  6  and  9,  Rev. 
Code,  p.  80,  81  re-enacts  thoie  olansee  of  the 
act  of  1788. 

Mason,  for  defendant  in  error. 
It  is  not  denied  that  the  acts  of  eongrese  are, 
in  many  oases,  paramount  to  the  laws  of  the 
individual  states;  but  even  a  general  position  of 
that  kind  will  not  decide  the  present  question. 
This  action  was  brought  in  a  state  court,  under 
a  state  law,  before  congress  legislated  upon  the 
subject,  and  even  before  congress,  or  the  con- 
stitution of  the  United  States,  had  an  existence. 
Can  such  an  action  be  affected  by  subsequent 
acts  of  Congress? 

The  law  by  which  Kentu(^  was  erected  into 
a  separate  state  passed  the  Virginia  legislature 
in  December,  1789.    This  is  an  unalterable  law, 
61*]   embracing  the  citizens  *of  both  states. 
It  is  a  compact  by  which  they  mutually  agreed 
that  the  rules  of  property  should  not  be  altered. 
If  we  admit  that  by  the  act  of  1792,  appeals 
were  allowed  in  the  case  of  caveats,  the  admis- 
sion proves  nothing  in  the  present  question,  be- 
cause the  law  of  1789  is  an  unalterable  law,  and 
confined  to  the  then  existing  state  of  things. 
It  was  not  in  the  power  of  one  of  the  contract- 
ing parties  to  change  the  terms  of  the  compact. 
But  it  is  said  that  there  was  a  right  of  appeal 
at  the  time  of  that  compact.    Let  us  examine 
the  laws  relative  to  this  subject.    The  first  act 
is   that   of   1779,   mentioned  by  the  opposite 
counsel,  which  declares  that  caveats  shall  be 
tried  in  the  general  court,  and  that  there  shall 
be  no  appeal  or  writ  of  error.    The  next  is  the 
act  of  1788,  which  transfers  the  jurisdiction  of 
the  general  court  to  district  courts,  and  declares 
that  "thev  shall  have  the  same  jurisdiction  con- 
eeming"  "caveats"  "as  the  general  court  hereto- 
fore had  by  law."    But  the  jurisdiction  which 
the  general  court  heretofore  had  by  law  was  an 
exclusive   and   final   jurisdiction,  from   which 
there  could  be  no  appeal.    If,  then,  the  district 
courts  were  to  possess  the  same  jurisdiction,  it 
must  be  an  exclusive  and  a  final  jurisdiction. 
But  it  is  said  that  by  the  same  act  of  1788,  an 
appeal  in  all  cases  from  the  district  court  was  a 
matter  of  right.    This  must  evidently  mean  in 
all  cases  where  a  right  of  appeal  before  existed 
from  the  general  court  to  the  court  of  appeals ; 
but  cannot  be  understood  to  give  an  appeal  in  a 
ease  where  it  had  been  expressly  excluded  by  an 
existing  law.    The  intention  of  the  legislature 
was  to  put  the  district  court,  as  to  all  cases 
arising  within  the  district,  exactly  in  the  place 
of  the  general  court,  and  to  give  them  the  same 
jurisdiction,  to  be  exercised  in  the  same  manner, 
with  the  same  limitations,  and  liable  to  appeals 
only  in  the  same  cases.    But  the  act  of  1788, 
erecting  district  courts  on  the  eastern  waters, 
did  not  affect  Kentucky.    The  legislature  had 
before,  by  an  act  passed  in  1782,  erected  a  court 
on  the  western  waters,  called  the  supreme  court 
for  the  district  of  Kentucky,  to  wnich  it  had 
transferred    all    the   powers    and    jurisdiction 
theretofore  exercised  by  the  general  court  of 
Virginia;  and  with  the  rest,  the  power  to  try 
caveats  and  to  give  judgment  thereon,  without 
*ny  appeal  or  writ  of  error  to  their  judcpnent. 
The  act  of   1788  did  not  take  away  the  ex- 
®2*]   •elusive  cognizance  which  the  supreme 
court  for  the  district  of  Kentucky  had  respect- 
ing caveats,  but  they  retained  it  till  the  final 
separation  of  Kentucky  from  Virginia;  after 
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which  the  l^slature  of  Kentucky  passed  no 
law  authorizing  an  appeal;  so  that  under  the 
state  laws,  it  is  dsar  tnat  no  appeal  or  writ  of 
error  would  lie.  There  being  then  no  appeal 
under  the  state  laws,  the  qu^ion  will  be  sim- 
plv  whether  a  writ  of  error  will  lie  to  the  dis- 
trict court  of  the  United  States  for  the  Kbd.- 
tucky  district,  upon  an  action  carried  thers 
from  the  state  court,  which,  under  the  laws  of 
the  state,  had  a  final  and  exclusive  jurisdiction 
of  the  cause. 

The  22d  section  of  the  judiciary  aet  of  1789, 
(Laws  U.  S.,  vol.  1,  p.  61,)  which  allows  ap- 
peals and  writs  of  error  generally,  did  not  e<Hi- 
template  a  case  like  the  present.  This  court  is 
bound  to  take  notice  of  the  laws  of  the  several 
states.  By  the  34th  section  of  the  same  judi- 
ciary act,  p.  74,  the  laws  of  the  several  states 
are  to  be  the  rules  of  decision  in  cases  where 
they  apply.  The  remedy  by  caveat  is  given  by 
the  state  law,  and  the  party  who  chooses  to 
take  that  remedy  must  take  it  with  its  condi- 
tion annexed,  that  no  appeal  or  writ  of  error 
shall  be  allowed.  A  purchaser  imder  the  com- 
monwealth of  Viiginia  acquires  his  right  under 
this  condition.  It  is  a  part  of  the  contract 
from  which  this  court  cannot  absolve  him.  The 
parties  to  this  suit  are  not  the  only  parties  in- 
terested in  this  question ;  for  while  the  right  is 
hung  in  duhio,  whilst  it  is  uncertain  to  whom 
the  grant  ouffht  to  issue,  the  state  taxes  can- 
not be  collected,  the  commonwealth  having  no 
tenant  to  whom  to  resort.  Wilson  has  sought 
the  summary  process  by  caveat,  and  ought  to 
be  boimd  bv  the  restrictions  of  that  law  under 
which  he  claims  his  remedy.  He  was  not  com- 
pelled to  use  the  sununary  remedy;  he  might 
have  resorted  to  chancery,  and  then  the  com- 
monwealth would  have  had  a  tenant  to  pay  the 
taxes.  He  ought  not  to  have  the  benefits  of 
this  kind  of  process,  without  submitting  to  the 
inconveniences  which  may  be  supposed  to  at- 
tend it.  If  this  opinion  is  correct,  although 
the  laws  of  the  United  States  provide  generally 
that  writs  of  error  may  be  had,  they  can  only 
give  them  as  a  remedy  where  a  right  exists; 
and  if  Wilson's  right  is  gone  by  the  judgment 
of  the  court  below,  he  is  precluded  from  suing 
it  out  by  the  statute  Under  which  he  claims. 

•Lee,  in  reply.  [•63 

This  caveat  is  brought  from  the  district  court 
of  the  United  States,  and  not  from  a  state 
court.  It  is  true  that  it  originated  in  the  state 
court,  but  it  was  the  defendant  Mason,  and  not 
Wilson  the  plaintiff,  who  brought  it  into  the 
court  of  the  United  States;  and  if  the  judg- 
ment of  that  court  becomes  thereby  liable 
to  be  reversed  upon  a  writ  of  error,  it  is  a  conse- 
quence attributable  to  the  act  of  Mason  alone. 

There  is  nothing  peculiar  in  the  nature  of  the 
proceeding  by  caveat,  to  exclude  it  from  the 
ffcneral  appellate  jurisdiction  which  is  given 
to  this  court  by  the  constitution  and  laws  of  the 
United  States.  It  is  not  true  tliat  this  court 
are  to  look  into  the  laws  of  Virginia  for  their 
right  to  correct  the  errors  of  the  inferior  courts 
of  the  United  States.  When  a  cause  is  brought 
from  a  state  court  into  a  court  of  the  United 
States,  it  is  to  be  proceeded  upon  as  if  it  had 
originated  in  the  latter  court,  and  the  act  of 
congress  has  expressly  provided  for  an  appeal 
or  writ  of  error  in  the  very  case  of  an  action 
removed  from  a  state  court  into  an  inferior 
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court  of  the  United  States.  Unless  this  case 
can  be  shown  to  be  within  some  express  excep- 
tion to  the  general  rule,  none  ought  to  be  pre- 
sumed bv  unplication.  With  regard  to  the 
compact  between  Virginia  and  the  inhabitants 
of  Kentucky,  it  is  true  that  in  all  matters  of 
substance,  where  the  right  of  |>roperty  depends 
japon  it,  it  is  binding  upon  this  court;  but  in 
matters  of  form  only,  it  could  never  receiye  the 
strict  construction  contended  for,  even  between 
the  parties  themselves.  The  reasoning  of  the 
opposite  counsel  would  go  to  prove  that  every 
caveat,  depending  upon  the  laws  of  Virginia, 
must  be  tried  in  the  courts  of  Virginia  only, 
because  they  had  the  sole  right  of  trying  a 
caveat  at  the  time  of  the  compact.  It  would 
prevent  the  states  of  Virginia  and  KentucI^ 
forever  from  modifying  and  regulating  their 
system  of  courts,  and  neither  state  comd  ever 
aiterwards  authorize  an  appeal  upon  a  caveat. 

But  an  appellate  jurisdiction  on  caveats  did 
exist  in  Virgmia  at  the  time  of  the  compact.  It 
appears  by  the  act  of  congress,  vol.  1,  p.  278, 
that  Kentudi^  did  not  become  an  independent 
64*]  state  tiu  June,  1792.  The  county  *courts 
of  Virginia  had  before  that  time  cognizance  of 
caveats  as  to  lands  within  their  respective 
counties.  Laws  of  Virginia,  Rev.  Code,  p.  02, 
s.  11 ;  and  in  p.  88,  s.  63,  an  appeal  is  given  from 
the  county  courts  to  the  district  courts  in 
all  cases  of  a  certain  value,  or  where  the  title 
of  land  is  drawn  in  question ;  and  in  p.  69,  s.  14, 
an  appeal  or  writ  of  error  is  allowed  from  the 
district  courts  to  the  court  of  appeals,  in  the 
same  manner  as  from  the  county  to  the  district 
courts. 

As  to  taxeS;  the  state  may  tax  the  land  be- 
fore any  patent  has  issued,  if  they  think  proper. 
It  is  not  necessary  that  there  should  be  a  ten- 
ant. 

The  Court  directed  the  counsel  to  proceed  in 
the  further  argument  of  the  cause,  observing 


that  they  would  consider  this  point  wil^  the 
others. 

Lee,  for  the  plaintiff  in  error. 

The  question  is,  who  has  the  better  right  to 
the  grant  for  8,300  acres  of  land,  surveyed  for 
George  Mason  cm  the  2d  of  October^  1783. 

1st.  The  decision  of  this  controversy  depends 
on  the  laws  of  Vlija^a,  prescribing  the  terms 
and  manner  acquiring  title  to  waste  and  unap- 

I»ropriated  lands;  with  which  there  must  be  a 
ega\  and  exact  compliance.^ 

According  *to  these  laws  there  must  [*65 
be  a  warrant,  an  entry,  and  a  surv^ ;  the  war- 
rant being  the  foundation  of  the  entry,  and  the 
entry  directing  and  controlling  the  survey.  If 
the  *entry  be  made  without  a  warrant,  [*66 
or  if  the  survey  be  made  of  other  land  than 
that  described  in  the  entry,  in  either  case  there 
is  a  defect  of  title. 

*In  this  caveat  one  of  the  causes  as-  [*67 
signed  is,  that  the  survey  of  Mason  was  made 
contrarv  to  his  entiy,  and  this  we  conceive  to 
be  a  fatal  defect  in  nis  title. 

2d.  The  entries  made  on  the  29th  of  April, 
1780,  by  G.  Mason  (from  whom  the  defendant 
derives  his  title)  of  his  two  warrants.  No.  1,  for 
8,400  acres,  and  No.  2,  for  8,300  acres,  were 
valid  and  sufficient  entries  of  land  on  the  east 
side  of  Panther  creek,  and  above  the  mouth  of 
the  west  fork  thereof,  at  the  time  those  entries 
were  made.  The  entry  of  warrant  No.  1  is  "on 
8,400  acres  of  land  to  begin  on  Panther  creek 
on  the  east  side  thereof,  opposite  to  a  beech  on 
the  west  side,  about  four  miles  above  the  mouth 
of  the  west  fork,  and  to  run  up  and  down  the 
said  creek,  ai)d  eastwardly  for  quantity." 

The  entry  of  warrant  No.  2  is  ''on  8,300  acres 
to  begin  at  the  upper  comer  of  his  8,400  acre 
entry,  and  run  up  the  creek  on  the  east  side, 
and  back  for  quantity." 

3d.  If  the  explanation  made  on  the  27th  Oc- 
tober, 1780,  of  the  entry  of  warrant  No.  1,  on 


1. — The  following  la  the  substance  of  those  parts 
of  an  act  of  assembly,  which  are  material  to  this 
cause,  contained  In  tne  chancery  revision  of  the 
laws  of  Virginia,  published  In  1785,  by  order  of  the 
ceneral  assembly,  p.  94,  entitled  'An  act  for  estab- 
lishing a  land  omce.  and  ascertaining  the  terms 
and  manner  of  granting  waste  and  uni^proprlat- 
ed  lands/  May  session,  1779. 

The  preamble  recites,  'Whereas  there  are  large 
quantities  of  waste  and  unappropriated  lands  with- 
m  the  territory  of  tills  commonwealth,  the  grant- 
ing of  which  will  encourage  the  migration  of  for- 
eigners hither,  promote  population,  increase  ttie 
annual  revenue,  and  create  a  fund  for  discharging 
the  public  debt,  be  it  enacted,'  &c. 

S  1.  That  an  office  be  constituted  for  the  pur- 
pose of  granting  lands,  and  a  register  of  the  said 
land  office  be  appointed,  &c 

§  2.  That  any  person  may  acquire  title  to  so 
much  waste  and  unappropriated  lands  as  he  or  she 
shall  desire  to  purchase,  on  paying  the  considera- 
tion of  402.  for  every  100  acres,  and  so  in  propor- 
tion,' &c 

S  8.  Register  to  grant  printed  warrants  under 
his  hand  and  seal  of  office,  speci^lng  the  quantity 
of  land,  and  the  rights  upon  which  it  is  due,  au- 
thorizing any  surveyor  duly  qualified  according  to 
law  to  lay  off  and  survey  the  same,  'which  warrants 
idiall  be  always  good  and  valid  until  executed  by 
actual  survey :'  no  warrant  to  be  issued  other  than 
pre-emption  warrants,  before  the  15th  of  October, 
1779.  No  surveyor  to  permit  the  entry  or  loca- 
tion of  any  warrant  before  the  let  of  May,  1780. 
A  surveyor  to  be  appointed  in  every  county. 

*Bvery  person  having  a  land-warrant  founded  on 
«oy  of  the  before-mentioned  rights,  and  being  de- 
sirous of  locatlBg  the  same  on  any  particular  waste 
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and  unappropriated  lands,  shall  lodge  such  war- 
rant with  the  chief  surveyor  of  the  county  wherein 
the  said  lands  or  the  greater  part  of  them  lie,  who 
shall  give  a  receipt  for  the  same.  If  required.  The 
party  shall  direct  the  location  tnereof  so  specially 
and  precisely,  as  that  others  may  be  enabled  with 
certainty  to  locate  other  warranti  on  the  adjacent 
residuum :  which  location  shall  bear  date  on  the 
day  on  which  it  shall  be  made,  and  shall  be  entered 
by  the  surveyor  In  a  book  to  be  kept  for  that  pur- 
pose, in  which  there  shall  be  left  no  blank  leaves 
or  spaces  between  the  different  entries. 

*Tne  surveyor  at  the  time  of  making  the  sur- 
vey shall  see  the  same  bounded  plainly  by  marked 
trees,  except  where  a  water  course,  or  ancient 
marked  line,  shall  be  the  boundary,  and  shall  make 
the  breadth  of  each  survey  at  least  one-third  of  Its 
length  in  every  part,  unless  where  such  breadth 
shall  be  restrained  on  both  sidM  by  mountains  un- 
fit for  cultivation,  by  water  courses,  or  the  bounds 
of  lands  before  appropriated.  He  snail,  as  soon  as 
it  can  conveniently  be  done,  and  within  three 
months  at  farthest  after  making  the  survey,  deliver 
to  his  employer,  or  his  order,  a  fair  and  true  plat 
and  certificate  of  such  survey,  the  quantity  con- 
tained, the  hundred,  (where  hundreds  are  estab- 
lished in  the  county  wherein  It  lies.)  the  courses 
and  descriptions  of  the  several  boundaries,  natural 
and  artificial,  ancient  and  new,  expressing  the  prop- 
er names  of  such  natural  boundaries,  where  thej 
have  any,  and  the  name  of  every  person  whoee 
former  line  Is  made  a  boundary;  and  also  the  na- 
ture of  the  warrant  and  rights  on  which  such  sur- 
vey is  made.  The  said  plats  and  certificates  shall 
be  examined  and  tried  by  the  said  principal  sur- 
veyor, whether  truly  made  and  legally  proportioned 
as  to  length  and  breadth,  and  shall  be  entered  wlth- 
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WiLBoiT  T.  Uaboit. 


Um  SMli  of  April  preeeding,  foi  8,400  mtm, 
waa  ft  nbtrMtfcm  titenot  from  tn«  land  to 
whieb  it  had  been  applied,  a  matter  not  dear  of 
donbt,  and  therefore  not  admitted ;  yet  the  en- 
br  of  warrant  No.  2,  opon  8,300  acres,  was  not 
68*]  thereby  affected,  'but  remained  unal- 
tered, unimpaired  and  unsubtracted  from  tbe 
land  which  it  deBcribea  with  euSlcient  legal  pre- 
drion  and  certainty.  The  relocation  of  one 
warrant  Is  not  neceeearily  the  relocation  of  an- 
other. If  the  warrant  No.  1  waa  transferred 
by  a  new  entry  on  the  2Tth  of  October,  ITSO,  to 
land  Bome  mile«  below  the  west  fork  of  Panther 
creek,  yet  the  warrant  No.  2,  having  been  le- 
gally located,  on  tbe  29th  of  April  antecedent, 
upon  a  tract-of  land  eonie  miles  above  tbe  west 
fork,  remained  appropriated  to  that  tract  of 
land. 

4th.  The  entry  of  8,300  acres,  under  warrant 
"    ~  *   '  a  special  and  preeiae  entrr  a~ 

is  an  appropriation  of  the  Ian 


2,  being  such  a  special  and  preeiae  entrr  as 
taw  ret^uires,  is  t 


that  tract  of  land,  situate  upward) 
milo  abore  the  west  fork  of  Panther  creek:  and 
the  survey  made  by  Mason  ol  8,300  acres  on  th< 
south  side  of  Panther  creek,  and  below  the  west 
fork  thereof,  and  several  miles  below  it,  is  not 
a  survey  of  the  same  land  oontolned  in  his 

A  mrrey,  of  itself,  without  a  previous  legal 
mtiy  of  a  land  warrant,  is  not  a  l^al  appro- 
priatton  of  waste  and  vacant  land ;  and  there- 
fore this  survey,  unsupported  by  a  legal  wai^ 
rant  and  a  legal  entry,  was  no  l^^al  appropria- 
tion, by  Mason,  of  tbe  land  in  controversy ;  but 
an  unlawful  intrusion  thereupon ;  and  the  same 
land  remained  open  to  tbe  anpropriation  of 
others,  wbo,  having  notice  of  uie  legal  aurvey 
of  Mason,  were  not  precluded  by  law,  or  equity, 
from  proceeding  in  due  oourse  of  law  to  obtain 
title  to  the  same  land  which  is  described  in  that 
IDegal  survey  which  bad  been  knowinsly  made 
'     "     agents  of  Mas<Hi  contrary  to  nis 


if  the  agents 


I  legal 


atry.  No  grant  of  the  land,  therefore,  ought 
to  be  made  vo  the  defendant  Mason. 

6th.  If  the  claim  of  the  defendant  be  deemed 
invalid,  then  there  is  no  impediment  In  the  way 
of  the  plaintiff,  whose  warrants,  whose  entry, 
and  whose  survey,  are  perfectly  conformed  to 
law. 

The  two  causes  assigned  by  Mason  in  Ms 
caveat  against  Wilson  are  resolvable  into  one, 
viz.,  that  having  notice  of  the  survey,  of  Mason, 
it  was  not  equitable  but  fraudulent  *to  ["69 
acquire  a  title  to  the  same  land  which  was  con- 
tained in  that  survey.  But  if  the  law  be  in 
favor  of  the  plaintiff,  equity  is  also;  for  notice 
of  illegal  proceeding  in  one  man  to  acquire 
proper^,  fc  no  equitable  bar  to  another  who 
shall  in  all  respecte  proceed  according  to  law. 

On  the  part  of  the  defendant  Mason,  there 
was  full  and  complete  knowledge  of  Qreen 
river.  Panther  creek,  and  the  west  fork;  and 
with  this  knowledge,  a  anrvey  was  mode  of  a 
different  tract  than  the  one  described  and  au- 
thorised by  the  entry  No.  2,  for  the  purpose  of 
obtaining  a  grant,  in  evasion  and  fraud  of  the 
law.  Such  illegal  proceeding  ought  not  to  be 
sustained  in  a  court  of  justice  against  another 
who  shall  respect  and  obey  the  law  in  all  par- 
ticulars. 

The  entry  of  Mason  for  8,300  acres  on  the 
29th  April,  1T80,  b^ns  at  the  upper  eomer  of 
his  entrv  for  8,400  acres,  as  made  on  the  same 
day.  The  oitry  for  8,400  acres,  well  and  ac- 
curately deaeribed  a  tract  of  land  lying  on  the 
east  side  of  Panther  creek,  opposit«  a  beech  on 
the  west  side,  and  four  miles  above  the  west 
fork.  This  entry  being  suISciently  certain,  tbe 
entry  for  8,300  acres  must  be  certain  also,  and 
describes  a  particular  tract  of  land  lying  more 
than  four  milea  above  the  west  fork. 

Hie  west  fork  was  known  by  that  name  to 
the  agent  of  Mason  at  the  time  he  made  the  en- 
tries on  the  29th  of  April,  having  encamped 
tbereabouts  four  or  five  weeks   in  the  winter 


Id  three  months  at  (srtliert  after  tbe  sarvey  is 
mgde.  Id  b  book,  well  bound,  to  be  provided  bj  ttui 
court  of  blB  count;,  at  the  cotint;  charge.' 

'Brerv  person  tor  fftiom  anj  waste  or  anappro- 
prlaled  lands  shall  be  so  located  aod  laid  off,  shall, 
wltbln  twelve  months  at  lartheat  after  the  snrvey 
nude,  retarn  tbe  plat  aod  certlBcata  of  tbs  ssla 
•Drrcr  Into  the  land  oOlce,  together  with  the  war- 
rast  on  whkb  the  lands  were  iDrveved.  tail  ma* 
tentnd  of  the  reirlstsr  a  receipt  for  the  same,  ana 
OB  tslllnB  Is  Diako  audi  return  within  twelve 
■onths  as  atortaald,  or  If  h  la  breadth  of  bis  plat 
ba  not  me-thtrd  of  Its  length,  aa  before  directed. 
It  shall  be  lawful  lor  anj  other  person  to  eater  a 
caveat  tai  the  aald  land  ofilce  against  tbe  tsanlnc  of 
snj  grant  to  him,  ezpresslog  therelo  for  what 
cause  tbe  grant  shoold  not  Issue;  or  If  anj  person 
■hall  obtain  a  snrvej  of  lands,  to  which  atiotber 
hath  br  law  a  better  right,  tbe  person  having    -  *- 


r  in  11 


I  grant  ontu  the  t! 


a  caveat  to 


ireveat  his  obtaining 

be  determined:  snch  caveat  also  expressing  .__ 
utnre  of  tbe  rigbt  on  which  tbe  plalotis  therein 
.i.i —   ....   __.-   .._!      m.|^  person   entering  any 

register  a  certiHed  copy 

thereof,  which,   within,  three, dt^s  thereafter.   b( 


■  the  raid  tand. 

caveat  shall  take  from 

thereof    which,   within  three  dMS   — 

shall  deliver  to  the  clerk  of  the  general  conrt, 
or  neb  caveat  shall  become  void :  the  said  clerk, 
on  teealTing  tbe  mmo  shall  enter  It  In  a  book, 
and  tberenpon  Isi — ■•■--  •.<-• 


>a  defendant  to  appear  on  the  seventh  da;  of  the 
■~-~" — '    — -■  defend  his  right;  and,  on 


sscceedlng  conrL  and  t 
■eefa  iiiiiiiai  beinc  rati 
Aall  proceed  to  determi 


gllngan. 


_j  ti/fit  of  tbe  cause 

way,  without  pleamngs  In  writing: 
* ■ —  a  Jn*f  (or  the  flnding 
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and  spring  before  he  made  the  entries  for 
Mason.  It  has  always  been  known  by  that 
name  since  the  first  exploring  of  that  part  of 
the  country.  He  wsjb  informed,  while  the  sur- 
veys were  still  in  his  power,  tluit  they  did  not 
conform  to  his  entries,  and  shown  the  manner 
in  which  they  differed,  and  yet  he  obstinately 
persisted  in  having  them  recorded.  The  war- 
rant No.  2,  then,  was  well  and  sufficiently  lo- 
eated  on  the  land  above  the  west  fork,  and  a  re- 
moval of  the  location  of  warrant  No.  1,  even  if 
such  removal  could  be  made  according  to  law, 
could  not  be  considered  as  a  removal  also  of  the 
location  of  No.  2,  without  an  express  declara- 
tion to  that  effect.  The  location  of  warrant 
No.  1  was  changed,  but  the  location  of  No.  2 
was  not.  Mason,  has  surveyed  it  as  if  it  was ; 
and  hence  results  the  fatal  difference  between 
70*]  *his  entry  and  his  survey;  by  which  his 
survey  is  a  mere  void  act,  and  cannot  be  the 
foundation  of  a  claim  to  a  patent. 

But  it  may  be  said,  pernaps,  that  Mason's 
survey  of  8,300  acres,  althougn  not  authorized 
by  a  previous  entry,  yet  being  made  before  Wil- 
son's entry,  and  Wilson  having  notice  of  it, 
was  good  against  Wilson  as  well  as  against  the 
commonwealth.  This  is  denied.  J^  to  the 
commonwealth,  it  was  an  intrusion;  and  as  to 
Wilson,  the  land  was  still  vacant;  it  not  hav- 
ing been  appropriated  in  the  manner  authorized 
by  law.  Before  a  grant  for  land  has  actually 
issued,  the  only  record  of  appropriations  is  the 
surveyor's  book  of  entries  of  locations.  The 
book  of  surveys  was  not  intended  by  the  legis- 
lature as  the  book  to  resort  to  for  information 
as  to  appropriations;  it  furnished  no  evidence 
of  that  kind.  And  as  to  notice,  the  principle 
is  well  established,  that  notice  of  an  illegal  act 
is  no  equitable  bar  to  him  who  proceeds  accord- 
ing to  law.  Cowp.  280.  Chapimm  v.  Emery; 
and  Doe  v,  Routledge,  Cowp.  708,  711,  712, 
where  Lord  Mansfield  states  the  reason  for  the 
principle  to  be,  ''because  if  he  knew  the  trans- 
action he  knew  it  was  void  by  law."  5  Co.  60, 
b.  Oooch*8  Case.  1  Eq.  Cas.  Abr.  334.  Tonkins 
&  Ennis,  2  Eq.  Cas.  Abr.  682.  Powell  and 
Pleydell. 

Notice  could  not  make  that  act  valid  which 
was  void  at  law.  A  survev  is  not  the  act  of 
appropriation  which  the  law  requires.  The 
land  not  being  appropriated  according  to  law, 
was  such  waste  and  unappropriated  land  as  the 
act  of  assembly  says  any  person  may  acquire  a 
title  to,  on  complying  with  the  terms,  and  by 
taking  the  steps  prescribed  by  the  act,  and  Wil- 
son, or  any  other  person,  might  lawfully  appro- 
priate the  land,  by  proceeding  regularly  accord- 
ing to  law. 

Mason,  then,  not  having  taken  the  steps  re- 
quired by  the  act  of  assembly,  had  no  title  at 
law;  and  having  illegally  made  his  survey, 
with  a  full  knowledge  of  all  the  circimistances, 
and  after  having  been  warned  of  his  error,  has 
certainly  no  right  in  equity.  Before  he  ob- 
tained a  grant,  Wilson,  by  pursuing  the  steps 
of  the  law,  acquired  a  better  right,  and  was 
thereby  entitled  to  bring  his  caveat,  and  obtain 
a  judgment  in  his  favour. 
71*]     *Davei88,  on  the  same  side. 

Notice  cannot  alter  the  law,  except  where  the 
law  requires  notice.  Where  a  statute  requires 
notice  and  prescribes  the  mode,  notice  in  an- 
other mode  IS  not  sufficient.  4  Term  Rep.  368. 
King  v.  Vewoomh,  Amb.  444,  446. 
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This  is  a  case  in  whidi  Wilson  and  Mason 
are  both  contending  de  damno  eviia/ndo.  The 
jury  have  found  that  bv  a  law  passed  by  the 
assembly  of  Kentucky,  in  1792,  all  further  en- 
tries of  land  with  the  surveyors  are  prohibited, 
and  that  ever  since  no  land  could  be  appropri- 
ated by  virtue  of  land  warrants.  Consequently, 
the  principle  applies  which  is  laid  down  by 
Lord  Kaims,  in  his  Principles  of  Equify,  p.  2o, 
27,  162,  163,  199,  "that  it  is  a  universal  law  of 
nature  that  it  is  lawful  for  one,  eertans  de 
damno  evitandOy  to  take  advantage  of  another's 
error."  A  warrant  is  a  transitory  chattel 
until  it  has  been  located  according  to  law.  The 
entry  is  the  appropriation  of  a  particular  tract 
of  land,  and  the  fixing  of  the  warrant  to  that 
tract.  The  survey  is  of  no  effect,  unless  it  be  a 
survey  of  the  tract  so  appropriated.  In  sup- 
port of  these  positions  he  cited  a  manuscript 
report  of  land  cases  decided  in  the  oourto  of 

Kentucky,  pp.  2,  3,  Sweatingen  v.  , 

p.  35;  Doug'heriy  v.  Crow,  61,  62,  63.  Isaacs  v, 
WilUs,  268,  Otoen  v.  Wilson,  77,  78,  79.  Kite  v. 
Stevenson,  182,  183.  Consella  v,  Brisooe,  199. 
Stoearingen  v.  Same,  197.  Miller's  heirs  v.  Foa, 
200.  Bmith  v.  Bradford,  206,  207.  Fry  v.  Es- 
sery,  and  other  cases  in  pages  211,  212,  214,  222, 
232,  236,  268,  302,  303,  337,  338,  343,  353,  354. 

It  will  probably  be  contended  by  the  defend- 
ant, that  the  intention  of  the  assembly  in  re- 
quiring an  entry,  was  to  give  notice  to  sub- 
secjuent  purchasers;  and  that  notice  Riven  or 
gained  in  anv  way  is  sufficient.  But  it  has  been 
shown  that  here  was  no  appropriation  by  Ma- 
son; and  that  the  land  until  appropriated  is 
waste.  The  land  law  shows  this,  because  nothing 
but  a  regular  title  is  protected  by  that  law.  In 
a  statute  introducing  a  new  law,  or  prescribing 
the  mode  of  acquiring  new  rights,  affirmative 
words  imply  a  negative  of  all  other  modes  of 
acquiring  that  right,  or  fulfilling  the  terms  of 
that  law.  The  land  law,  by  giving  one  way  of 
acquiring  titles,  negatives  all  other  modes.  In 
4  cac.  Abr.  641,  it  is  said,  "If  an  affirmative 
'statute,  which  is  introductive  of  any  [*72 
new  law,  limits  a  thing  to  be  done  in  one  man- 
ner, it  shall  not,  even  where  there  are  no  nega- 
tive words,  be  done  in  any  other;"  and  the 
following  cases  are  there  cited.  Btradling  v. 
Morgan,  Plowd.  206,  (6).  Blade  v,  Drake,  Ho- 
hart,  208.  Wethen  v.  Baldwin,  Sid.  56.  He 
cited  also  Thomhy  v.  Fleetwood,  Strange,  329, 
and  3  P.  Wms.  458,  459,  460,  461.  The  King  v, 
Burrage.  Where  a  certain  mode  is  pointed  out 
by  a  statute  in  which  a  title  may  be  obtained,  a 
conformitv  to  that  mode  is  a  condition  prece- 
dent, without  complying  with  which  no  title 
can  be  obtained.  In  the  present  case  a  war- 
rant, an  entry,  and  a  survey  are  conditions 
precedent,  and  a  want  of  either  is  fatal. 

Lee.  In  the  10th  fact,  found  by  the  jury  for 
the  plaintiff,  it  is  stated,  the  survey  of  8,400 
acres  was  made  on  the  entry  of  the  17th  of 
October,  and  that  the  survey  g^  8,300  acres 
was  made  on  the  entry  of  29th  of  April.  This 
must  prevent  the  defendant  from  arguing  that 
the  latter  survey  was  made  on  the  entry  of 
October,  as  well  as  from  pretending  that  the 
entry  of  October  applies  to  tiie  entry  of  8,800 
acres  made  in  April. 

In  order  to  prove  that  all  lands,  not  entered 
for  in  a  regular  manner,  were  to  be  considered 
as  waste  and  unappropriated,  he  dted  the  case 
of  i/ofiM  «.  Wmims,  1  Waah.  281,  in  which 

Oraneh  1. 


1801 


Wilson  v.  Mason. 


72 


the  court  call  lands  waste  and  unappropriated, 
although  they  had  been  settled  and  ocoupied 
for  years. 

MAston,  for  the  defendant  in  error. 

Itt.  The  entry  of  Mason,  upon  which  his 
survey  of  8,300  acres  was  made,  is  sufficiently 
certain,  and  the  survey  is  in  conformity  to  the 
•entry. 

2d.  Admitting  that  the  entry  was  vague,  and 
jkot  corresponding  with  the  survey,  yet  Mason 
having  paid  for  the  land,  and  surveyed  it, 
^uoad  the  commonwealth,  he  was  a  bona  fide 
purchaser,  for  a  valuable  consideration,  and 
'entitled  to  the  land,  provided  no  step  had  been 
T3*]  taken  *by  any  other  person  to  acquire 
title  to  this  land,  previous  to  Mason's  survey. 

3d.  Mason  having  appropriated  this  land  ij 
■a  survey  actually  made,  returned  to  the  sur- 
veyor's office  ana  recorded,  the  land  ceased  to 
^  waste  and  unappropriated  land:  and  Wilson 
liaving  a  perfect  knowledge  of  these  facts  be- 
fore and  at  the  time  he  made  his  entry,  was 
and  is,  (if  he  could  acquire  title  at  all,)  in  the 
character  of  a  second  purchaser  with  notice  of 
a  prior  sale  of  the  same  land,  and  therefore 
was  a  fraudulent  purchaser. 

4^.  The  plaintiff  in  error  is  not,  under  the 
provisions  of  the  law,  entitled  to  a  caveat  in 
this  case,  because  the  better  riffht,  which  the 
law  meant  to  protect,  was  a  right  existing  be- 
fore or  at  the  time  the  survey  to  be  caveated 
was  made. 

let.  The  entry  of  8,300  acres  is  sufficiently 
certain,  by  its  reference  to  the  entry  of  8,400 
acres.    The  surveys  of  both  entries  are  upon 
the  indentical  traicts  originally  intended  to  be 
located.    The  first  description  of  them  in  April, 
1780,  was  inaccurate  oh  account  of  the  mistake 
in  the  names  of  places.    The  particular  forks 
and  branches  had  at  that  time  scarcely  acquired 
any  names  at  all.    The  facts  stated  in  this  case 
do  not  admit  that  the  names  of  the  places  were 
known  before  the  beginning  of  the  year  1780, 
which  is  the  very  time  when  the  entries  were 
made.     It  does  not  appear  that  the  place  now 
called  the  mouth  of  west  fork  was  known  by 
that  name  before  Mason  made  his  entries.    It 
may  be  a  name  since  acquired,  or  given  by  the 
surveyor  or  his  deputies,  who  are  the  persons 
that  generally  give  names  to  places  in  new 
countries.    So  soon  as  the  fall  of  the  same  year 
Mason  found  that  the  description  was  not  suf- 
ficiently accurate,  and   made    an    explanatory 
entry  declaring  what  place  he  meant  by  the 
mouth  of  the  west  fork,  and  stating  it  to  be  the 
forks  of  Panther  creek  where  it  mouths  into 
Green  river.    A  mistake  of  that  kind  was  by 
no  means  improbable,  in  the  then  wild  and  un- 
inhabitated  state  of  the  country  on  and  about 
Green  river,  when  it  was  dangerous,  on  accoimt 
of  the  Indians,  to  attempt  to  set  a  compass. 
That  such  mistakes  were  general  is  evident  from 
the  names  of  places  which  were  given.     Thus 
Uie  west  fork   is  in  fact  a  northeast   fork; 
74*]  *what  is  called  the  east  side  of  Panther 
creek  is  truly  the  southwest  side.    The  entry 
of  AprO  was,  in  substance,  the  location  of  the 
tract    surveyed;    and    the    memorandum    of 
Mason  in  October,  was  only  fixing  with  more 
accuiacy  what  was  before  in  some  degree  vague. 
If  this  was  the  fact,  then  the  entry  of  October 
was  not  a  relocation  of  the  warrant;  it  was 
never  removed,  but  was  always  fixed  to  one 
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and  the  same  spot  of  earth.  If,  then,  the  entr}' 
of  October  is  nothing  more  than  it  purports  to 
be,  viz.,  an  explanation  of  the  name  of  a  place 
which  was  before  uncertain,  this  same  act  of 
explanation  which  rendered  certain  the  location 
of  warrant  No.  1,  must  of  necessity  also  render 
certain  the  location  of  No.  2,  which  depends, 
for  its  beginning,  upon  the  location  of  No.  1. 
Id  oertum  eat  quod  cerium  reddi  potest.  The 
two  locations  are  dependent  upon,  and  connect- 
ed with,  each  other ;  and  the  explanation  of  the 
first  must  also  explain  the  second.  It  is  evident 
that  it  was  Mason's  intention  that  the  two 
tracts  should  lie  alongside  of  each  other,  and 
the  rendering  certain  the  first,  upon  which  the 
second  was  dependent,  could  never  be  consid- 
ered as  withdrawing  the  one  from  the  other, 
and  placing  them  many  miles  asunder.  If  it 
was  Masoirs  intention  in  October  to  make  a 
new  location,  why  did  he  not  avow  it?  No 
person  had  applied  to  appropriate  the  land  he 
wanted.  No  one  had  interfered,  or  was  about 
interfering,  to  take  up  that  tract.  There  was 
nothing  to  prevent  him  from  expressly  with- 
drawing the  entry  of  April,  and  making  an  en- 
tire new  location.  But  his  object  was  not  to  re- 
move the  location  which  he  had  actually  made, 
but  only  more  fully  to  explain  the  ideas  which 
he  had  at  first  intended  to  express,  but  which, 
on  accoimt  of  the  inaccurate  knowledge  of  the 
names  of  places,  and  of  the  real  geography  of 
the  country,  he  had  failed  to  do.  Taking,  then, 
the  entry  of  October  as  an  explanation  only,  it 
applies  as  well  to  fix  the  true  location  of  war- 
rant No.  2  as  of  No.  1;  and  the  survey  of  No. 
2  is  as  correspondent  to  its  entry  as  that  of  No. 
1  is  to  its  entry. 

Nothing  can  more  clearly  prove  Mason's  in- 
tention to  be  to  explain,  and  not  to  remove  his 
entries  of  April,  1780,  than  his  omitting  to  say 
anything  respecting  his  former  entry  of  8,300 
acres,  a?  the  time  he  was  explaining  the  entry 
of  8,400.  Because,  having  no  idea  that  his  act 
•would  be  construed  to  be  anything  more  [•TS 
than  an  explanation,  it  must  apply  as  well  to 
the  former  as  to  the  latter.  But  if  his  inten- 
tion had  been  to  remove  the  location  of  war- 
rant No.  1,  he  would  either  have  expressly  re- 
moved No.  2,  at  the  same  time,  or  else  would 
not  have  ordered  the  survey  of  No.  2  to  be 
made  contiguous  to  that  of  No.  1.  He  might 
as  easily  have  explained  No.  2  as  No.  1. 

Words  are  but  the  representatives,  and  not 
always  the  true  representatives,  of  ideas.  They 
do  not  always  express,  nor  are  they  the  imcon- 
trollable  evidence  of  the  ideas  of  the  person 
using  them.  They  may  be  explained  by  the 
tone  of  the  voice,  by  the  emphasis,  by  the  ges- 
tures, or  by  the  actions,  of  the  person  speaking. 
To  determine  at  a  subsequent  period  of  time, 
the  nature  of  the  act  from  the  words  used,  and 
not  to  suffer  the  words  to  be  explained  by  other 
proof  of  the  nature  of  the  act,  is  not  a  fair 
mode  of  seeking  for  truth. 

The  question  is,  what  particular  spot  did 
Mason  mean  to  locate  by  his  entry  of  April? 
He  has  himself  answered  the  question  by  his 
explanation  in  October.  The  only  doubt  can 
be  whether  he  spoke  the  truth.  He  certainly 
had  no  motive  for  deception.  There  wer^, 
then,  no  contending  claims.  No  other  person 
had  attempted  to  locate  the  land  which  he 
wished  to  appropriate.    He  had  no  reason  to 
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wish  to  preserre  the  priority  of  his  entries,  be- 
cause the  book  of  entries  was  open  before  him, 
and  he  could  see  that  no  parson  had  entered 
for  the  same  land;  a  ftew  entry,  therefore,  in 
October,  would  have  been  as  good  as  his  old 
entry  in  ApriL 

The  act  of  assembly  says  that  the  warrant 
''shall  be  good  and  Talid  until  executed  by 
actual  survey."  The  surv^,  then,  and  not  the 
entry,  is  the  execution  of  the  warrant.  The 
warrant  merges  in  the  survey.  This  shows  that 
the  legislature  attached  greater  importance  to 
the  survey  than  to  the  entry. 

If,  then,  the  land  surveyed  is  the  same  land 
which  Malson  fixed  his  eye  upon,  but  inaccu- 
rately described  in  April,  then  the  surv^  was 
correctly  made,  and  pursuant  to  the  actual 
location. 

76*]  *2d.  But  admitting,  for  the  sake  of  ar- 
gument, that  the  survey  did  not  correspond 
with  the  entry,  yet  Mason  having  paid  the 
money  for  the  land,  and  surveyed  it,  he  was, 
as  to  the  commonwealth,  a  bona  fide  purchaser 
for  a  valuable  consideration,  and  entitled  to  a 
grant  of  the  land.  The  commonwealth  could 
not  refuse,  because  the  want  of  an  entry  was 
no  injury  to  her.  Mason  had  his  choice  among 
all  the  waste  and  unappropriated  land  in  the 
state.  It  was  of  no  importance  to  the  common- 
wealth, whether  he  took  this  tract  or  another. 
The  commonwealth  sold  all  her  land  at  the 
same  price.  The  land  was  waste  and  unappro- 
priated, and  the  warrant  being  executed  by 
actual  survey  was  spent  and  gone,  functus 
officio.  The  commonwealth  had  no  means  to 
prevent  the  emanation  of  a  grant.  As  between 
the  commonwealth,  therefore,  and  Mason,  this 
was  a  contract,  for  that  specific  tract  of  land. 
It  was  as  if  the  warrant  nad  been  special  for 
that  particular  land.  The  warrant  having  been 
originally  general,  became  special,  as  against 
the  commonwealth,  by  the  survey.  The  land 
ceased  to  be  waste  and  imappropriated,  as  to 
the  commcm wealth;  who  was  bound  by  the  sur- 
vey, and  could  not  sell  it  to  another. 

3.  This  being  the  case,  and  Wilson  having 
a  full  knowledge  of  all  these  facts  before  he 
made  his  entrr,  became  a  mala  fide  purchaser. 
This  is  one  of  the  grounds  upon  which  Judge 
Innes  decided  the  case.  (Here  the  opinion  of 
Judge  Innes  was  read,  with  the  authorities 
there  cited. )  As  a  second  purchaser  with  notice, 
he  could  take  only  the  right  which  the  common- 
wealth had  subject  to  the  contract  with  Mason. 

The  preamble  of  a  statute  is  said  to  be  a  key 
to  unlock  its  meaning.  It  appears  by  the  pre- 
amble of  the  act  of  1779,  tor  have  been  the 
object  of  the  legislature,  1st.  To  encourage 
migration,  and  to  promote  population;  2d.  To 
increase  the  revenue. 

To  induce  persons  to  become  purchasers  it 
became  necessary  to  secure  their  titles,  and  for 
this  purpose,  as  the  situation  of  the  country 
would  not  permit  them  in  all  oases  to  make 
actual  surveys,  an  entry,  or  location  of  the  land 
entered  in  the  surveyor's  books^  was  to  be  con- 
sidered as  equivalent  to  a  survey,  for  the  pur- 
77*]  pose  of  appropriating  *the  land  and  se- 
curing a  title.  A  survey,  returned  and  record- 
ed, is,  in  itself,  a  more  unequivocal  act  of  ap- 
propriation than  an  entry,  and  the  law  has 
maae  it  the  onlv  means  of  executinff  the  war- 
rant. No  time  It  fixed  by  law  for  tne  making 
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the  Burv^,  because  in  many  parts  of  the  stat* 
it  was  at  that  time  impossible  to  make  it,  on 
account  of  Indians,  and  no  time  eould  be  ascer- 
tained with  any  degree  of  precision  when  it 
would  become  possible.  For  the  security  of 
subsequent  purcnasers,  it  also  became  neoeeearv 
that  some  means  of  notice  should  be  preseribeo^ 
that  th^  might  avoid  an  interference  with 
prior  rights.  Hence  it  was  enacted  that  the 
locations  of  warrants  should  be  entered  in  a 
book,  and  should  be  so  special  that  others  might 
be  enabled,  with  certainty,  to  locate  other  war- 
rants on  the  adjacent  residuum.  The  object  of 
the  commonwealth  in  requiring  entries,  wae 
not  to  secure  her  own  immediate  interests,  but 
that  of  purchasers,  by  giving  them  notice;  and 
if  the  subsequent  purdiaser  acauires  such  no- 
tice, it  is  of  no  importance  whetner  it  be  by  an 
entry  which  was  liable  to  be  changed,  or  by  an 
actual  survey  recorded,  which  was  a  complete 
execution  of  the  warrant,  and  could  not  be  al- 
tered. Indeed,  the  latter  seems  to  be  the  more 
complete  and  effectual  notice,  and  to  answer 
the  intention  of  the  legislature  better  than  no- 
tice by  an  entr^r  only. 

The  other  object  of  the  legislature  was  to 
raise  money.  If,  then,  complete  notice  of  the 
location  was  given  to  the  subsequent  purchaser, 
and  the  money  paid  to  the  commcmwealth,  the 
two  objects  of  the  legislature  were  fully  an- 
swered, and  neither  ^e  commonwealth,  nor 
that  subsequent  purchaser,  had  an^  right  to 
complain.  No  injury  was  done  to  either.  The 
person  who,  with  full  notice  of  these  facts,  in- 
sists upon  becoming  a  second  purchaser,  beoomea 
such  in  his  own  wrong,  and  if  a  loss  must  fall 
upon  either^  it  must  light  upon  him  who  thus 
volimtarily  put  himself  in  danger.  Where  the 
object  of  a  statutory  provision  is  only  to  give 
notice,  if  notice  is  had  by  other  means,  it  has 
the  same  effect  as  if  ffiven  in  the  mode  required 
by  the  statute.  Sudi  have  been  the  uniform 
decisions  in  England  on  the  statutes  of  enrol- 
ment, and  so  well  established  is  the  doctrine 
that  it  cannot  be  necessary  to  dte  authorities 
to  support  it.  Although  where  a  new  right  is 
ffiven  by  statute,  a  strict  compliance  with  the 
'provisions  of  the  statute  is  necessary,  ['78 
yet  it  is  not  necessary  for  tfvery  purpose. 
Blackwell  v.  Harper,  2  Atk.  94,  95.  Mrs.  Black- 
well  havinff  designed  and  engraved  certain 
drawings  of  plants,  but  omitted  to  engrave  on 
the  plate  the  day  of  their  first  publication,  as 
required  by  the  statute,  Lord  Chancellor  Hard- 
wicke  decreed  a  perpetual  injunction  against 
Harper,  notwithstanding  that  omission;  but 
did  not  decree  an  account  of  the  profits. 

It  will  not  be  forgotten  that  Handley,  a 
deputy  surveyor  of  the  county,  was  the  partner 
of  Wilson  in  this  business,  and  was  the  person 
who  actually  made  the  entry,  and  that  he 
fraudulently  took  advantage  of  the  knowledge 
of  Mason's  surveys,  which  he  acquired  by 
means  of  his  official  situation,  contrary  to  tli^ 
express  provisions  and  spirit  of  the  act  of 
assembly  of  1779,  which  enacts,  that  "for  pre- 
venting hasty  and  surreptitious  grants,  and 
avoiding  controversies  and  expensive  lawsuits, 
no  surveyor  shall  at  any  time  within  twelve 
months  after  the  survey  made,  issue  or  deliver 
any  certificate,  copy  or  plat  of  land  by  him 
surveyed,  except  only  to  the  person  for  whom 
the  same  was  surv^red."    TUs  clause  of  the 
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act  was  made  for  the  very  purpose  of  prevent- 
ing others  from  takinff  that  aoVantage  of  sur- 
▼eyB  whieh  the  depu^  surveyor  himself  has 
here  taken ;  the  law  not  contemplating  the  case 
of  a  surveyor  so  regardless  of  nis  duty  and  of 
his  oath  as  to  be  guilty  of  an  act  like  this.  A 
tiUe  thus  founded  in  fraud  can  never  be  sup- 
ported. Upon  a  caveat,  the  court  is  to  exercise 
a  diancenr  jurisdiction.  The  act  says,  "the 
court  shall  proceed  to  determine  the  right  of 
the  cause  in  a  summary  way."  This  they  can- 
not do  without  chancery  powers.  The  court 
in  Kentucky  has  so  construed  the  act.  MS. 
Reports,  p.  60,  Isaaoa  v.  WiUis;  and  also  in  p. 
224. 

If  Wilson,  hj  pursuing  the  strict  letter  of  the 
law,  has  acquired  any  filing  like  a  l^:al  ri^ht, 
the  eourt,  as  a  court  of  chfuicery,  will  consider 
those  circumstances  of  fraud  whidi  go  to  in- 
validate his  right  in  equity. 

4.  Wilson  is  not,  under  the  provisions  of  the 
law,  entitled  to  a  caveat  in  this  case. 

llie  proceeding  by  caveat  is  in  derogation  of 
the  common  law,  and  therefore  the  act  which 
79*]  authorizes  it  is  to  *be  construed  strictly. 
The  act  mentions  only  four  cases  in  whidi  a 
caveat  may  be  entered.  1st.  If  the  plat  and  cer- 
tificate of  survey  be  not  returned  mto  the  land 
office  within  twelve  months  after  the  survey 
made,  it  shall  be  lawful  for  any  other  person  to 
enter  a  caveat;  2d.  If  the  breadth  of  the  plat  be 
not  one- third  of  its  len«[th;  3d.  If  any  person 
shall  obtain  a  survey  of  lands  to  which  another 
hath,  by  law,  a  better  right;  4th.  When  upon 
a  caveat  judgment  shall  be  given  for  the  de- 
fendant, and  he  shall  not  lodge  a  copy  of  that 
iudgment  in  the  land  office  within  three  months 
thereafter.  In  the  1st,  2d  and  4th  cases  the 
caveat  is  allowed  for  the  purpose  of  protecting 
the  rights  of  the  commonweal^;  they  do  not 
apply  to  the  present  question.  In  the  3d  case 
the  caveat  is  ffiven  as  a  remedy  to  him  who 
hath  by  law  a  better  right,  and  it  is  upon  this 
ground  that  Wilson  daims  the  process. 

If  we  examine  the  words  of  the  law  accord- 
ing to  their  grammatical  construction,  or  com- 
pare them  with  the  spirit  and  object  of  the  law, 
we  shall  find  that  tne  better  riffht  which  can 
support  a  caf eat,  must  be  a  rignt  existing  at 
the  time  of  the  survey  obtained,  and  not  a 
right  arising  afterwards.  The  words  of  the  act 
are,  "if  anv  person  shall  obtain  a  survey  of 
lands  to  whi<m  another  hath  by  law  a  better 
right.''  The  word  hath  is  in  the  present  tense, 
and  must  apply  either  to  the  time  of  passing 
the  law,  or  to  the  time  of  committing  the  in- 
jury which  is  the  cause  of  the  caveat.  It  could 
not  apply  to  the  time  of  passing  the  act,  because 
at  that  time  there  existed  no  rights  to  those 
waste  and  unappropriated  lands  wnich  were  the 
subject  of  that  act.  The  better  right,  then,  was 
a  right  to  be  derived  under  that  law.  The  in- 
jury to  be  remedied  by  the  caveat  was  the  in- 
jury done  by  a  siurvey  ef  lands  to  which  an- 
other should  have  a  better  right.  But  a  survey 
of  lands,  to  whidi  no  other  person  had  a  right, 
cannot  be  an  injury  to  any  one,  and  can  be  no 
ground  for  a  caveat.  Aa  to  Wilson's  being  in 
the  situation  of  one  oertana  de  damno  eviUmdo, 
the  assertion  cannot  possibly  be  deemed  correct. 
If  he  is  in  danger  of  loss,  he  has  knowingly  put 
himself  in  danger;  he  has  sought  the  position 
he  is  in.  with  a  full  foreknowledge  of  all  its 
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evils.  He  was  under  no  necessity  of  interfer- 
ing with  Mason's  claims.  His  warrant  was  een- 
eral.  The  wilderness  was  before  him,  ana  he 
knew  where  Mason  had  surveyed  his  land. 
*The  same  Lord  ELaim,  who  says,  '*no  [*80 
man  is  conscious  of  wrong  when  he  takes  ad- 
vantage of  an  error  committed  by  another,  to 
save  himself  from  loss,"  says  also  in  the  same 
breath,  ''but  in  luoro  oaptando,  the  moral  sense 
teaches  a  different  lesson.  Every  one  is  con- 
scious of  wrong  when  an  error  is  laid  hold  of  to 
make  niin  by  it.  The  consciousness  of  injus- 
tice, when  such  advantage  is  taken,  is  indeed 
inferior  in  degree,  but  the  same  in  kind,  with 
the  injustice  of  robbing  an  innocent  person  of 
his  goods  or  his  reputation."  Here  Wilson  evi- 
dently had  an  intention  of  making  gain  by  the 
error  of  Mason;  and  if  by  that  means  he  has 
put  his  purchase  money  at  risk,  it  is  not  for  a 
court  of  law  or  of  ejijuity  to  be  anxious  to  assist 
him.  Wilson,  finding  that  Mason  had  an  ad- 
vantage by  the  priority  of  his  location,  con- 
trived (by  the  assistance  of  Handley,  his  fraud- 
ulent coadjutor)  a  plan  by  which  he  hoped  to 
reap  the  fruits  of  Mason's  industry;  and  now 
he  would  fain  make  the  court  believe  he  was  an 
innoc^it  purchaser,  striving  to  avoid  a  loss,  the 
danger  of  which  he  had  incurred  by  pure  mis- 
adventure. 

Upon  the  whole,  then.  Mason  having  ob- 
tained a  right  to  this  tract  of  land  against  the 
commonwealth,  and  Wilson  having  notice  of 
that  right  before  he  purchased,  has  no  claim  at 
all ;  but  if  he  had,  his  remedy  is  not  by  caveat. 

Jones,  on  the  same  side. 

This  cause  naturally  divides  itself  into  two 
questions. 

1st.  Whether  Mason  has  acquired  a  right  to 
the  patent. 

2d.  If  Mason  has  not,  whether  Wilson  has; 
for  if  neither  has  a  right,  Wilson  can  recover 
nothing. 

The  entry  of  Mason  in  April,  1780,  is  sup- 
posed to  be  so  absolutely  binding  upon  him, 
that  he  could  not  alter  it  without  withdrawing 
it  entirely,  notwithstanding  that  he  subsequent- 
ly said  he  was  mistaken  in  supposing  the  land 
to  lie  above  the  west  fork,  when  in  fact  it  was 
below.  A  man  maj  so  upon  the  land  and  fix 
in  his  mind  a  certain  tract,  but  when  he  goes  to 
the  surveyor's  office  he  may  mistake  its  situa- 
tion, and  say  it  is  on  the  east  when  it  lies  on 
the  west,  or  the  north  when  it  lies  on  the  south; 
but  *when  he  discovers  his  mistake,  an  [*81 
explanation  is  no  evidence  that  his  choice  has 
been  altered.  Here  is  no  proof  of  an  intention 
to  withdraw  his  first  entry;  or  to  appropriate  a 
different  tract  of  land  from  that  which  he  first 
intended.  The  only  evidence  which  can  be 
drawn  from  the  entry  of  October  is,  that  he  had 
been  mistaken  as  to  the  point  of  compass,  and 
as  to  the  name  of  a  particular  fork  of  Panther 
creek.  The  land  which  he  had  chosen  lies  above 
a  branch  of  Panther  creek  which  he  supposed 
to  be  called  the  west  fork,  but  which  is  not  now 
known  by  that  name.  Mason  was  one  of  tiie 
first,  if  not  the  very  first,  adventurer  in  the 
lands  on  Panther  creek.  There  is  no  evidence 
that  particular  branches  of  that  creek  had 
names  given  them  before  he  made  hb  entries 
in  AprU.  He  had  as  good  a  right  to  give 
names  to  places  as  any  one  else. 

But  a  survey  itself  is  as  good  a  loeation  ss  aa 
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•entry.  Indeed  it  £§  better,  because  it  is  an  act- 
ual location  and  occupation  of  the  land.  The 
lines  are  not  merely  aeecribed  by  words  which 
Are  uncertain,  but  are  marked  out  upon  the 
land  itself.  It  is  a  pedis  po8se38%o,  an  actual 
seisin.  A  survey  differs  from  an  entry  as  a 
-diagram  differs  from  a  problem;  or  a  proposi- 
tion from  its  demonstration.  If  notice  is  the 
object  of  the  statute,  a  survey  recorded  is  bet- 
ter than  an  entrv^  as  it  is  more  detinite  and 
•certain.  If  the  object  is  to  give  evidence  of  an 
appropriation,  it  is  better  than  an  entry  in  the 
surveyor's  book,  because  it  is  an  act  in  pais,  an 
Actual  possession.  The  one  is  but  the  command 
to  locate,  the  other  is  the  location  itself. 

In  this  case  entry  does  not  conflict  with  en- 
try, and  survey  with  survey;  but  a  prior  sur- 
vey and  occupation,  with  a  subsequent  entry. 

A  strone  difference  is  made  by  the  act  of  as- 
eemblv  between  a  survey  and  an  entry.  The 
first  is  a  satisfaction  of  the  warrant;  and  va- 
rious clauses  of  different  acts  speak  of  a  survey 
as  the  execution  of  the  warrant.  But  the  entry 
does  not  affect  the  warrant,  which  is  declared 
to  be  "always  sood  and  valid  until  executed  by 
actual  survey.'^  The  entry,  therefore,  is  but  an 
intermediate  process  by  which  the*  party  gains 
a  priority  of  right;  it  is  intended  merely  as  a 
substitute  for  a  survey,  until  "an  actual  survey" 
<82*]  can  be  *made.  If,  therefore,  there  had 
been  no  entry  at  all,  yet  Mason's  right  is  equal- 
ly good  as  if  his  entry  had  been  free  from  ques- 
tion. He  has  done  the  principal  act  itself,  for 
which  an  entry  is  only  a  temporary  substitute. 
Perhaps  he  ran  some  risk  before  his  survey  was 
obtained;  but  when  a  survey  is  completed,  the 
warrant  and  the  entry  are  no  longer  of  any  ef- 
fect or  validity;  they  merge  in  the  survey  as 
the  survey  does  in  the  patent. 

2d.  With  respect  to  the  plaintiff's  ri^ht,  it 
seems  clear  that  it  must  be  a  right  existing  at 
the  time  of  the  survey. 

If  we  were  disseisors,  as  it  is  contended,  then 
we  gained  a  defeasible  inheritance.  We  had 
possession,  and  whether  legal  or  not,  is  of  no 
•consequence;  it  was  a  better  right  than  Wil- 
son's, and  good  against  all  the  world  but  the 
lawful  owner. 

The  acquisition  of  a  legal  title  takes  away 
the  remedy  by  caveat.  The  warrant,  entry  and 
survey,  constitute  only  an  incipient  equitable 
title,  to  be  completed  by  the  patent,,  which  a 
caveat  is  the  proper  process  u>  arrest.  This 
beinff  then  entirely  a  contest  about  equitable 
riffhts,  the  process  by  caveat  must  be  an  equi- 
table remedy,  and  gives  the  court  an  equity 
jurisdiction. 

If  this  caveat  had  not  prevented,  there  is  no 
•doubt  that  Mason,  having  obtained  and  re- 
turned his  survey  in  due  time,  would  have  had 
«  patent  as  a  matter  of  course. 

Suppose  the  commonwealth  had  attempted 
like  any  other  vendor,  to  defeat  the  claim  of 
Mason,  would  not  a  court  of  chancery  have 
oompelled  a  conveyance?  Every  thing  had 
been  done  by  Mason  which  the  commonwealth 
had  a  right  to  reauire;  as  against  her,  there- 
fore, there  must  have  been  a  decree.  If  so, 
then  this  court,  exercising  the  same  chancery 
powers  with  the  court  below,  will  ffive  the  same 
jud^ent  which  that  court  has  rightfully  giv- 
en, m  deciding  that  a  contract  existed  between 
Mason  and  the  commonwealtli  which  a  oouit  of 
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chancery  would  have  carried  into  effect;  and 
that  Wilson,  having  a  full  knowledge  of  that 
existing  contract,  became  a  subsequent  pur- 
chaser; and,  therefore,  as  to  Mason,  he  was  a 
purchaser  mala  fide,  and  ean  never  defeat  the 
right  of  Mason. 

*I>aveiss,  in  reply. 

Can  lands  be  appropriated  in  more  ways  than 
one?  If  it  is  decided  that  the  mode  of  appro* 
priation  is  unique,  then  there  can  be  no  tanta- 
mount act.  The  one  mode  pointed  out  by  the 
statute  must  be  pursued.  In  attempting  to 
come  at  the  true  construction  of  the  land  law 
of  1779,  it  is  highly  important  to  take  into  con- 
sideration the  act  which  immediately  precedes 
it,  for  the  settling  of  certain  then  existing 
claims  and  rights.  They  may  indeed  be  called 
twin  acts,  beinff  passed  on  the  same  day,  and  re- 
ferring to  ea<m  other.  The  preamble  of  the 
first  act  recognizes  the  great  variety  of 
claims,  and  the  evils  resulting  from  various 
modes  of  gaining  a  title  to  lands;  to  remedy 
which  it  declares  it  to  be  necessary  "that  some 
certain  rule  should  be  established,"  fte.  The 
legislature,  after  settling  existing  claims,  go  <m 
to  provide  a  mode  of  acquiring  titles  in  future, 
ana  to  fix  certain  rules  which  should  be  ob- 
served by  all  future  purchasers  of  public  lands. 
The  great  evil  intended  to  be  remedied,  was 
the  existcoioe  of  multifarious  modes  of  acquir- 
ing titles.  To  give  the  act  its  proper  remedial 
effect,  it  must  be  oonstrued  strictly;  otherwise 
the  evil  would  continue  to  be  as  great  as  ever. 
For  if  you  once  decide  that  titles  may  be  ac- 
quired in  any  other  mode  than  that  pointed 
out  by  the  statute,  you  open  again  that  door  to 
perplexity  and  ani^iguity  which  the  legislature 
int^ded  to  close  forever. 

It  may  not  be  improper  here  to  remark,  that 
no  objection  has  been  raised  to  the  intrinsic 
merits  of  Wilson's  claim.  All  the  objections 
arise  from  its  relation  to  Mason's.  Wilson, 
therefore,  has  an  intrinsic  legal  claim,  which 
nothing  can  defeat  but  a  prior  appropriation  of 
the  land.  This  brings  us  again  to  the  great 
questions,  what  is  a  l^;al  act  of  appropriation? 
and  what  lands  can  be  called  waste  and  unap- 
propriated? 

To  ascertain  the  meaning  of  these  expressions 
it  is  not  necessary  to  consult  a  glossary.  The 
manner  in  which  the  legislature  has  used  them 
on  various  occasions  wul  leave  no  doubt  upon 
the  subject.  Sometimes  they  call  land  waste 
and  unappropriated  after  it  has  been  settled, 
and  sometimes  even  after  it  has  been  cleared 
and  cultivated;  and  lands  once  lep;ally  appro- 
priated by  legal  entry,  may  *again  be-  [•S* 
come  waste  and  unappropriated  by  the  pur- 
chaser's not  following  exactly  the  provisions  of 
the  law.  Hence,  it  is  apparent  that  when  the 
legislature  use  the  terms  waste  and  unappro- 
priated land,  they  mean  lands  not  appropriated 
m  the  manner  prescribed  by  law. 

We  are  then  to  inquire  whether,  at  the  time 
of  Wilson's  entry,  the  land  was  such  waste  and 
unappropriated  land,  as,  by  the  act  of  assembly, 
Wilson  had  a  right  to  appropriate. 

We  contend  that  an  entry  is  essential,  and 
that  Mason  never  entered  for  the  land  in  dis- 
pute. The  entry  called  for  by  the  survey  is  the 
entry  of  April,  1780.  That  is  clearly  an  entry 
for  other  land.  It  is  a  certein  and  a  special 
entry.    Its  beginning  ia  eertain,  and  is  above 
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^le  west  fork.  The  surrej  is  some  miles  below 
the  west  fork.  But  we  are  told  the  name  of 
west  fork  is  uncertain.  That  the  fork  bo  called 
is  not  a  west  fork,  but  a  northeast  fork.  But  a 
name  is  different  from  a  description.  The 
name  is  arbitrarjr,  and  as  lon^  as  a  thing  is 
known  by  a  particular  name,  it  is  of  no  im- 
portance what  that  name  is. 

But  ignorance  of  the  country,  and  the  dan- 
ger of  acquiring  accurate  knowledge  of  it,  are 
alleged  both  as  a  proof  of,  and  an  apology  for, 
the  vagueness  of  the  entry.  If  evidence  and 
excuses  of  this  kind  are  to  be  allowed,  th^ 
will  totally  defeat  the  provisiiDus  of  the  law.  It 
will  let  in  those  loose  and  vague  claims  which 
it  was  the  object  of  the  legislature  to  prevent. 
It  is  begging  the  question  to  argue  that  Mason 
was  under  a  mistake  because  he  chose  to  alter 
his  entry;  and  that  what  was  originally  in  itself 
certain,  was  uncertain,  because  Mason  by  a 
m]d>8equent  act  chose  so  to  consider  it.  But 
there  was  a  reason  why  Mason  should  wish  to 
give  it  the  appearance  of  a  mistake  rather  than 
of  a  removal  of  his  entry.  If  he  had  expressly 
withdrawn  his  former  entry,  he  would  have 
lost  his  priority;  and  to  save  himself  the 
trouble  of  exanuning  all  the  intermediate  en- 
tries, as  well  as  the  risk  of  omitting  any  of 
them,  he  chose  to  hold  up  the  idea  of  correct^ 
ing  a  mistake. 

The  entry  of  April,  then,  being  sufficiently 
certain,  the  warrant  attached  itself  to  it,  and 
85*]  the  warrant  and  *entry  taken  together 
had  the  same  effect  as  a  special  warrant  de- 
flcribing  that  indentical  tract  of  land.  If  Mason 
had  bought,  or  could  buy,  a  special  warrant 
etatinff  descriptively  the  land,  he  could  have  no 
other  land  than  that  described  in  his  warrant. 
When  he  bought  his  general  warrant  he  had 
the  power  of  nxing  its  location  at  his  election : 
having  made  his  election,  the  power  is  ex-, 
pended,  and  the  location  fixed.^ 

But  it  is  contended,  that  if  the  entry  for 
8,400  acres  was  removed^  the  entry  for  8,300 
was  removed  also;  that  the  one  is  dependent 
on  the  other.  This  we  deny.  How  is  it  de- 
nendentt  Cannot  one  exist  without  the  other? 
v)r  is  it  because  both  were  made  by  one  person  T 
Suppose  the  entry  of  warrant  No.  2,  had  begun 
at  a  mile  distance  due  north  from  the  upper 
eomer  of  entry  No.  1.  Would  the  removal  of 
No.  1  be  a  removal  of  No.  2. 

The  description  of  the  beginninp^  of  No.  2, 
was  onlv  a  description  of  a  certain  place,  as 
was  that  also  of  ito,  1,  and  his  removal  of  the 
location  of  warrant  No.  1,  did  not  alter  that 
place.  Suppose  you  make  an  entrv,  the  begin- 
ning of  which  is  a  certain  natural  boundary.  I 
make  an  entry  beginning  at  the  north  comer 
of  yours.  You  afterwards  remove  your  entry. 
Does  mine  follow  yours,  whether  I  will  or  not? 
Again,  it  is  said  that  No.  2  could  not  be  sur- 
veyed without  surveying  No.  1.  But  this  can 
make  no  difference;  it  might  make  some  addi- 
tional trouble,  but  creates  no  impossibility. 
Tlie  lines  of  No.  1  may  be  run  so  as  to  ascertam 
the  beginning  of  No.  2. 

1. — ^Washtkoton.  J.  Do  yen  deny  the  right  of 
removlDK  an  entry? 

Devetea  If  it  were  re«  Inteara,  I  should.  But 
the  whole  landed  property  of  Kentucky  would  be 
shaken  by  such  a  judgment.  I  admit,  therefore, 
that  an  entry  may  be  removed ;  bat  Mason,  as  we 
contend,  has  not  removed  hla  mtrj  U  8.800  acres. 
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It  is  said  that  a  survey  is  as  good  an  act  of 
appropriation  as  an  entry,  and  equally  answers 
all  the  objects  of  the  statute.  This  might  be  a 
good  argument,  if  the  court  could  make  laws; 
but  the  law  does  not  so  consider  it.  It  limits  no 
time  in  whidi  the  survey  shall  be  made.  The 
survey,  therefore,  cannot  be  considered  as  the 
act  of  appropriation.  By  the  old  land  law,  in- 
deed, a  survey  *was  the  substantial  [*86 
appropriating  act;  but  the  last  clause  of  the 
land  law,  p.  98,  has  altered  it  in  this  respect. 

It  is  contended  also,  that  a  surv^  is  better 
notice  than  an  entry. 

When  a  law  only  modifies  certein  existing 
righte,  it  is  te  be  considered  according  te  the 
nues  of  e<|uity;  but  when  a  man  claims  under 
a  law  giving  a  right  which  did  not  exist  be- 
fore, he  must  bring  his  case  strictly  within  the 
law.  4  Bac  Abr.  656.  12  Mod.  540.  Biroh  v, 
Bellamy.    Viner.  tit.  Stetute,  506,  507. 

Notice  was  not  the  onlv  object  of  the  law  in 
prescribing  an  entry.  The  greater  object  was 
to  avoid  confusion  in  the  sale  of  lands,  and  per- 
plexity in  the  titles,  which  would  have  a  oad 
effect  upon  the  sale,  and  to  esteblish  a  uniform 
mode  of  appropriating  lands  and  locating  war- 
rants. The  argument  that  a  survey  is  better 
notice  than  an  entry,  goes  te  prove  that  an  en- 
try is  unnecessary.  The  surveyor  is  the  agent 
of  the  commonwealth  with  limited  powers, 
which  must  be  strictly  pursued,  or  his  acte  are 
void.  He  is  by  law  directed  to  proceed  in  a 
particular  manner,  and  must  not  deviate.  A 
special  power  given  by  stetute  must  be  strictly 
pursued.  1  Burr.  450,  Reas  v.  Loxdale,  The 
surveyor  must  pursue  the  entry,  and  n  survey 
not  corresponding  with  the  entry  is  void.  The 
stetute  has  ma&  an  entry  necessary.  In  a 
stetute  creating  a  new  law,  affirmative  words 
imply  a  ne^tive.  Appropriation  means  a  legal 
appropriation.  The  hook  of  surveys  could  not 
be  intended  to  give  notice,  because  it  is  by  law 
shut  up  for  twelve  months  from  every  eye  but 
that  of  the  surveyor  and  his  employer.  The 
survey  itself  could  not  be  notice,  because  at  any 
time  within  three  months  it  is  alterable  by  the 
party,  or  by  the  surveyor,  and  until  the  end  of 
the  three  months  it  does  not  bind  even  the 
partv  himself,  or  the  surveyor,  and  for  twelve 
months  afterwards  it  is  by  law  kept  secret. 

The  law  being  affirmative  that  you  shall  give 
one  kind  of  notice,  implies  the  n^ative  that  no 
other  notice  shall  be  sufficient.  The  survey  in 
itself  was  wrong,  illegal  and  void.  An  act  in 
iteelf  wrong  can  never  be  the  foimdation  of 
ri^ht.  Land  Law,  p.  90,  and  Talhot  v.  Seeman, 
this  day  decided. 

*But  in  the  whole  course  of  decisions  in  [*87 
Kentucky  a  survey  has  never  been  considered 
as  giving  a  right.  The  adjudications  for  eight- 
een years  do  not  show  the  date  of  a  survey  to  be 
material  as  to  notice,  nor  has  it  ever  been  so 
considered.  There  has  never  been  a  title  sup- 
ported upon  a  survey  without  an  entry  since 
the  year  1779.  To  overthrow  this  course  of 
decisions  would  shake  the  titles  of  half  the  land 
in  Kentucky.  Arguments  drawn  from  the 
inconvenience  of  unsettling  titles  io  real  estete 
have  always  been  respect^.  If  it  is  an  error, 
yet  where  "it  is  established,  and  has  teken  root, 
upon  which  anv  rule  of  property  depends,  it 
ought  to  be  adhered  to  by  the  judges,  till  the 
legislature  think  proper  to  aJter  it.  bet  the  new 
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dfltemiinatioii  should  have  a  retrospeety  and 
shake  many  questionB  already  setUea."  1  Bl. 
Rep.  264,  BoUnaon  v.  Bland,  2  Bl.  Rep.  696, 
Rioe  V.  Shute.  I  P.  Wms.  223,  Begins  v,  Bal- 
livoB  and  Burgenaea  de  Bewdley.  In  1  P.  Wms. 
399,  ^hodright  v.  Wright,  the  oourt  said,  ''that 
the  altering  settled  mfes  concerning  property  i» 
the  most  diuigerons  way  of  removing  land 
marks."  The  same  doctrine  is  hdd  in  2  P. 
Wms.  2,  Dawea  v,  Ferrea;  and  in  Wagataff  v, 
Wagatajfy  2  P.  Wms.  269. 

llie  survey  could  be  no  notice  to  Wilson  be- 
cause it  was  alterable;  he  knew  it  ought  to  be 
altered,  and  he  might  well  suppose  it  would  be 
altered.  The  book  of  surveys  is  no  record,  and 
is  not  of  more  authority  than  the  book  of  en- 
tries, which  is  the  only  book  to  be  resorted  to, 
to  know  what  lands  have  been  appropriated. 

But  if  the  survey  was  notice,  it  was  notice 
only  of  an  illegal  act.  Notice  cannot  make  that 
lawful  which  was  unlawful  in  itself,  nor  that 
unlawful  which  was  in  itself  lawful.  4  Term 
Rep.  639,  Parr  v,  Newman, 

The  court  took  time  till  this  term  to  consider, 
and  now  the  Chief  Justice  delivered  the  follow- 
ing opinion: 

Opinion  of  the  Oourt: 

This  is  a  writ  of  error  to  a  judgment  of  the 
Ckmrt  of  the  United  States  for  the  district  of 
Kentud^,  rendered  on  a  caveat,  and  is  gov- 
erned by  the  land  laws  of  Virffinia. 
88*]  *In  the  year  1779,  the  legislature  of 
that  commonwealth  opened  a  land  office,  and 
offered  for  sale,  with  some  reservations,  so 
much  of  that  tract  of  country  lyinff  within  its 
boundaries  southeast  of.  the  river  Ohio  as  was 
then  unappropriated;  a  part  of  which  now  con- 
stitutes the  state  of  Kentucky. 

Every  person  who  would  pay  at  the  rate  of 
forty  pounds  for  one  hundred  acres,  into  the 
treasury  of  the  state,  became  entitled  to  such 
quantity  of  waste  and  unappropriated  land  as 
was,  at  that  rate,  equivalent  to  the  money  paid, 
for  which  a  certificate  was  given  to  the  register 
of  the  land  office  whose  duty  it  was,  on  receipt 
thereof,  to  issue  a  warrant  for  the  quantity  of 
bmd  purchased,  authorizing  any  surveyor,  qual- 
ified according  to  law,  to  lay  off  and  survey 
the  same.  A  warrant  might  also  be  issued  on 
certain  other  rights. 

A  chief  surveyor  was  appointed  for  each 
county  whose  duty  it  was  to  nominate  a  suffi- 
cient number  of  deputies  for  the  business  of  his 
county,  and  the  law  proceeded  to  direct,  that 
''every  person  having  a  land  warrant  founded 
on  any  of  the  before-mentioned  rights,  and  be- 
ing desirous  of  locating  the  same  on  any  par- 
ticular waste  and  imappropriated  lands,  ffhall 
lodge  such  warrant  with  the  chief  surveyor  of 
the  county,  wherein  the  said  lands,  or  the  great- 
er part  of  them,  lie,  who  shall  give  a  receipt  for 
the  same  if  required.  The  party  shall  direct 
the  location  thereof  so  specially  and  precisely 
as  that  others  may  be  enabled  with  certainty 
to  locate  other  warrants  on  the  adjacent  resid- 
uum ;  which  location  shall  bear  date  on  the  day 
on  which  it  shall  be  made,  and  shall  be  entered 
by  the  surveyor  in  a  book  to  be  kept  for  that 
purpose,  in  which  there  shall  be  lert  no  blank 
leaves  or  spaces  between  the  different  entries." 

George  Mason  was  one  of  the  earliest  pur- 
chasers under  this  law. 


On  the  29th  of  AprO,  1780,  he  made  the  fol- 
lowing entries: 

"1780,  29th  April,  George  Mason  enters  8,400 
acres  of  land,  to  begin  on  Panther  creek  on  the 
east  side  'thereof,  opposite  to  a  beech  on  [*89 
the  west  side  about  four  miles  above  the  moul^ 
of  the  west  fork,  and  to  run  up  and  down  the 
said  creek,  and  eastwardly  for  quantity." 

'^1780,  April  29th,  George  Mason  enters  8,300 
acres,  to  b^^in  at  the  upper  comer  of  his  8,400 
acre  entry,  and  to  run  up  the  creek  on  the  east 
side  and  back  for  quantity." 

Panther  creek  pursues  a  general  westwardly 
course  from  its  source  till  it  empties  into  Green 
river. 

The  creek  forks  something  more  than  twelve 
miles  and  one  quarter  of  a  mile  in  a  straight 
line  above  its  mouth;  and  one  of  those  forks, 
the  direction  of  which  towards  its  source  is 
northwardly,  has,  from  the  beginning  of  the 
year  1780,  been  generally  termea  the  west  fork, 
and  the  other  has  been  termed  Panther  creek. 

On  the  27th  of  October,  1780,  Mr  Mason 
made  the  following  entry  with  the  same  sur- 
veyor: 

"1780,  October  the  27th,  George  Mason  de- 
sires to  make  his  entry  of  8,400  acres,  more 
special  on  Panther  creek,  viz.,  to  begin  four 
miles  above  the  forks  of  Panther  cre&  where 
it  mouths  into  Green  river  on  the  east  dde, 
runninff  up  and  back  for  quantity.** 

In  w  months  of  September  and  October, 
1783,  these  two  entries  of  8,400  and  8,300  aerea 
were  surveyed  by  James  Hord,  one  of  the  dep- 
uty surveyors  of  the  oounty  of  Jefferson,  whidi 
surveys,  as  was  the  custom,  were  made  con- 
formably to  the  instructions  g^ven  by  Mr. 
Mason's  agent. 

The  survey  of  the  entry  of  8,400  acres  is  sup- 
posed to  conform  to  the  explanation  or  amend- 
ment of  that  entry  tnade  in  October,  1780.  It 
begins  four  miles  above  the  mouth  of  Panther 
creek,  and  something  more  than  eight  miles  be- 
low its  forks. 

The  survey  of  the  8,300  acre  entry  adjoins 
the  survev  of  8,400  acres  on  the  upper  side; 
and  the  plat  was  shown  by  the  surveyor,  before 
he  would  return  it  to  the  then  agent  *of  [*90 
Mr.  Mason,  who,  after  its  supposed  ^-ariance 
from  the  entry  was  suggested  to  him,  approved 
it,  and  directed  it  to  be  returned  to  the  office. 

These  surveys  were  returned  in  the  course  of 
the  faU,  1783. 

The  supposed  variance  between  the  survey 
and  location  of  the  8,300  acres  was  afterwards, 
about  the  12th  of  September,  1784,  pointed  out 
by  the  surveyor  to  a  subsequent  agent  of  Mr. 
Mason,  who  also  approved  of  the  manner  im 
which  the  surveys  were  made,  and  returned 
them  to  the  land  office. 

On  the  9th  of  April,  1783,  George  Wilson  en- 
ters with  the  surveyor  of  Jefferson  county  40,- 
926  acres  of  land  on  Panther  creek,  so  as  en- 
tirely to  include  G^rge  Mason's  survey  of  8,300 
acres. 

This  entry,  though  in  the  name  of  George 
Wilson  wsjB  made  by  John  Handley,  a  deputy 
surveyor  for  Jefferson  county,  for  his  own  ben- 
efit and  that  of  Christopher  Greenup,  as  well  as 
for  the  benefit  of  George  Wilson,  and  at  the 
time  of  making  the  entry,  full  knowledge  of 
the  previous  survejr  made  of  the  same  laiul  for 
George  Mason  had  beea  obtained  by  the  said 
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Handley,  who  Iiad  seen  the  surreys  in  the  office, 
and  had  oommunicated  this  infonnation  to  his 
two  partners  in  the  entry. 

In  the  month  of  March,  1784,  George  Wilson 
entered,  in  the  supreme  court  of  the  district  of 
Kentucky,  a  caveat  to  prevent  a  grant  from  is- 
suing on  George  Mason's  survey  of  8,300  acres, 
because  the  survey  was  made  contrary  to  loca- 
tion, and  because  the  entry  was  vague,  he 
ulRitning  the  same,  or  so  much  thereof  as  in- 
terferes with  his  entry  made  on  treasury  war- 
rants for  40,926  acres  on  the  9th  of  April,  1784. 

Pending  the  caveat^  George  Mason  departed 
this  life,  and  the  suit  was  revived  against  Rich- 
ard Mason,  devisee  of  the  said  George,  at  whose 
eitition  it  was  removed  into  the  court  of  the 
nited  States,  held  for  the  district  of  Kentucky. 
91*]  *A  cross  caveat  was  entered  in  the  same 
court  on  the  part  of  Richard  Mason,  to  prevent 
the  issuing  a  patent  to  George  Wilson,  and 
these  causes  coming  on  to  be  heard,  it  was 
agreed  that  the  judgment  rendered  in  the  cave- 
at WUaon  V.  Mason,  should  be  also  entered  in 
the  ease  of  Mason  v.  Wilson. 

In  June  term,  1800,  the  opinion  of  the  court 
for  the  (Ustrict  of  Kentucl^  was  given,  that 
the  defendant  Mason  had  the  better  right,  and 
it  was  ordered  that  the  caveat  entered  by  Wil- 
son should  be  dismissed. 

To  this  judgment  the  plaintiff  Wilson  has 
obtained  a  writ  of  error,  and  the  principal 
question  now  to  be  decided  by  this  court  is, 
which  of  the  parties  has  the  better  right. 

But  before  entering  on  the  question,  it  may 
be  necessary  to  notice  a  preliminary  point  made 
by  the  counsel  for  the  defendant  in  error.  He 
contends  that  in  a  caveat  the  decision  of  the 
district  court  is  final,  and  that  the  cause  can- 
not be  carried  before  a  superior  tribunal. 

To  maintain  this  proposition  he  relies  on  an 
act  of  the  legislature  of  Virginia,  making  the 
Judgments  of  the  district  courts  of  the  state 
final  in  cases  of  caveat;  and  on  the  compact 
between  Virginia  and  Kentucky,  which  stipu- 
lates that  rights  acquired  under  the  common- 
wealth of  Virginia  shall  be  decided  according 
to  the  then  existing  laws. 

This  argument  would  not  appear  to  be  well 
founded  had  Virginia  and  Kentucky  even  been 
for  every  purpose  independent  nations;  be- 
cause the  compact  must  be  considered  as  pro- 
viding for  the  preservation  of  titles,  not  of 
the  tribunals  which  should  decide  on  those 
titles.  But  when  their  situation  in  regard  to 
the  United  States  is  contemplated,  the  court 
cannot  perceive  how  a  doubt  could  have  existed 
respectmff  this  point.  The  constitution  of  the 
United  Suites,  to  which  the  parties  to  this  com- 
pact had  assented,  gave  jurisdiction  to  the  fed- 
eral courts  in  omtroversies  between  citizens  of 
different  states.  The  same  constitution  vested 
in  this  court  an  appellate  jurisdiction  in  all 
cases  where  original  jurisdiction  was  given  to 
92*]  the  *inferior  courts,  with  only  '*8uoh  ex- 
ceptions, and  under  such  regulations,  as  the 
eougreas  shall  make.^  Congress,  in  pursuance 
to^e  constitution,  has  passed  a  law  on  the  sub- 
ject, in  which  the  appellate  jurisdiction  of  this 
court  is  described  in  general  terms  soas  to  oom- 
pr^end  this  case,  nor  is  there  in  that  law  any 
exception  or  regulation  which  would  exclude 
the  ease  of  a  caveat  from  its  general  provisions. 
If,  thai,  the  eompact  between  Virginia  and 
dandh  L 


Kentucky  was  even  susceptible  of  the  eonstrue- 
tion  contended  for,  that  construction  could  only 
be  maintained  on  the  principle  that  the  l^sla- 
tures  of  any  two  states  mighty  by  agreement  be- 
tween themselves,  annul  the  constiuition  of  the 
United  States. 

Hie  iurisdiction  of  the  court  being  perfectly 
clear,  it  remains  to  inquire  which  of  the  parties 
has  the  better  right. 

The  title  of  Mason  beinff  eldest,  is  of  course 
the  best,  if  it  be  not  in  iraelf  defective. 

In  the  caveat  of  the  plaintiff  in  error  two  de- 
fects in  the  title  of  the  defendant  are  assigned. 

Ist.  That  his  entry  is  vague. 

2d.  That  he  has  surveyed  contrary  to  his 
location. 

The  first  was  abandoned  in  argument,  and 
does  not  appear  to  the  court  to  have  been  main- 
tainable. 

The  second  shall  now  be  considered. 

To  support  the  allegation  that  the  survey  has 
been  maae  contrary  to  the  location,  the  entry 
and  the  survey  are  produced. 

The  entry  calls  for  a  beginning  on  the  upper 
comer  of  Geor^  Mason's  entry  of  8,400  acres. 
To  ascertain  this  spot  reference  must  be  had  to 
the  entry  called  for.  That  is  to  begin  on  Pan- 
ther creek,  on  the  east  side  thereof,  opposite  to 
a  beech  on  the  west  side,  about  four  miles  above 
the  mouth  of  the  west  fork,  and  to  run  up  and 
down  the  said  creek  and  eastwardly  for  quan- 
tity. 

*The  branch  of  Panther  creek  which  [*93 
was  at  the  date  of  the  entry  generally  denom- 
inated the  west  fork,  is  something  more  than 
twelve  miles  and  one  quarter  of  a  mile  above 
its  mouth.  The  entry  of  8,400  acres  is  to  begin 
four  miles  above  the  west  fork,  and  the  land  in 
controversy  ought  to  be  placed  above  that  en- 
try.   Yet  it  is  surveyed  below  the  west  fork. 

To  obviate  this  difficulty,  the  counsel  for  the 
defendant  in  error  produces  and  relies  upon  the 
entry  of  October  27th,  1780. 

That  entry  is  in  these  words: 

^George  l^ason  desires  to  make  his  entry  of 
8,400  acres  more  special  on  Panther  creek,  viz., 
to  begin  four  miles  above  the  forks  of  Panther 
creek,  where  it  mouths  into  Green  river,  on 
the  east  side,  running  up  and  back  for  quan- 
tity." 

This  entry  is  contended  to  be  not  a  removal, 
but  an  explanation,  of  that  which  had  been 
made  on  the  29th  of  April,  1780,  and  being 
merely  an  explanation,  the  survey  of  the  land 
in  controversy,  beginning  at  the  upper  comer 
of  the  survey  of  the  8,4(M>  acre  tract,  conforms 
to  its  original  location,  and  is,  consequently, 
free  from  the  exception  made  to  it. 

If  this  position  be  true,  the  entry  of  the  27th 
of  October,  1780,  must  describe  the  same  land 
with  that  which  is  described,  though  with  less 
certainly,  by  the  entry  of  the  29th  of  April,  in 
the  same  year. 

But  the  entry  of  the  29th  of  April  calls  for  a 
beginning  four  miles  above  the  mouth  of  the 
west  fork  of  Panther  cre^  which  fork  is  more 
than  twdve  miles  in  a  straight  line  above  the 
mouth  of  the  creek,  and  the  subsequent  entry 
b^;ins  four  miles  above  the  forks  of  Panther 
creek  where  it  taiouths  into  Green  river.  The 
west  fork  of  Panther  creek,  and  the  mouth  of 
the  same  creek,  where  it  empties  into  the  river, 
are  perfectly  distinct  and  separate  places,  and 
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were  so  imderatood  «t  the  time  this  location 
was  mada 

94*1  *It  is»  howerer,  contended,  that  in  the 
extensive  wilderness  offered  for  sale,  accuracy 
of  description  was  not  to  be  expected,  and  the 
point  of  union  between  a  creek  and  river  might 
well  be  mistaken  for  the  forks  of  a  creek. 

This  would  not  be  very  probable  in  any  case, 
but  is  totally  inadmissible  in  this,  biecause 
names  of  places  which  they  were  generally  un- 
derstood to  possess  have  been  used  by  the  per- 
son locating  for  Mr.  Mason,  and  as  there  are  no 
other  controlling  boundaries  referred  to,  they 
must  be  understood  as  designating  the  water 
courses  which  were  commonly*  described  by 
those  names,  and  which  any  person  inclined  to 
locate  the  adjacent  residuum  would  necessarily 
suppose  to  have  been  referred  to  by  them. 

But  if  the  location  of  October  explains  with- 
out removing  that  of  April,  then  the  original 
entry  might,  without  such  explanation,  have 
been  there  surveyed,  and  could  not  have  been 
properly  surveyed  four  miles  above  the  west 
fork. 

This  would  scarcely  have  been  attempted. 

Indeed  the  coimsel  for  the  appellee,  in  ad- 
mitting that  an  entry  made  on  tne  land  in  con- 
troversy, subsequent  to  Mason's  entry,  but  be- 
fore his  survey,  would  have  been  good,  seems 
to  have  disclosed  an  opinion  that  the  original 
entry  did  not  comprehend  the  land  in  question, 
and  that  not  the  entry,  but  the  survey,  is  to  be 
relied  on  as  the  foundation  of  his  title. 

To  the  court  it  appears  perfectly  clear,  that 
the  entry  of  the  27th  of  October  was  a  removal, 
and  not  an  explanation,  of  that  of  the  29th  of 
April. 

It  has  not  been  contended  that  the  removal 
of  the  8,400  acre  entry  has  also  removed  that 
of  8,300  acres. 

The  title  of  Mason,  then,  if  good,  must  be 
shown  to  be  so  by  establishing  that  a  survey 
without  an  entry  is  a  sufficient  foimdation  for 
a  title. 

With  a  view  to  discover  whether  this  ques- 
tion has  been  settled  in  Kentucky,  all  the  adju- 
95*1  dications,  contained  in  the  *book  of  re- 
ports furnished  by  the  counsel  for  the  plaintiff 
in  error  have  been  examined.  It  is  not  per- 
ceived either  that  the  question  has  been  directly 
determined,  or  that  any  principles  have  been 
settled  which  govern  it. 

This  case,  then,  is  of  the  first  impression. 

The  act  of  the  Virginia  legislature  must  be 
expounded  according  to  the  opinion  this  court 
may  entertain  of  m  import,  without  deriving 
any  aid  from  the  decisions  of  the  state  tri- 
bunals. 

In  1779,  Virginia  opened  a  land  office  for  the 
sale  of  an  extensive,  unsettled,  and  almost  un- 
explored country,  the  motives  for  which  are 
stated  in  the  preamble  of  the  statute  to  have 
been  "to  encourapfe  the  mign^ation  of  foreigners, 
promote  population,  increase  the  annual  reve- 
nue, and  create  a  fund  for  discharging  the  pub- 
lic debt." 

Any  person  whatever  might  become  a  pur- 
chaser of  any  portion  of  these  lands  by  paying 
into   the  treasury  of  the  commonwealth   the 

Surchase  mone^  required  by  law.  By  doing  so 
e  became  entitled  to  a  warrant  authorizing 
any  surveyor  to  lay  off  for  him,  in  one  or  more 
surveys,  the  quantity  of  land  purchased.  It 
was  apparently  contemplated  by  the  law  that 
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the  number  of  purehasers  would  Imnediatelj 
become  very  considerable.  The  condition  of 
these  purchasers  in  this  stage  of  the  contract 
ought  to  be  distinctly  understood.  They  had 
acquired  a  right  each  to  appropriate  to  himsell 
so  much  of  the  vacant  land  oelonging  to  the 
commonwealth  as  he  had  purchaMd,  but  no 
right  either  in  common  or  severally,  to  the 
whole  or  an^  particular  part  of  the  country, 
imtil  such  right  should  be  acquired  by  further 
measures. 

This  was  at  the  same  time  the  situation  of  a 
great  number  of  persons,  and  a  prior  was  in  no 
respect  more  eligibly  circumstanced  than  a  sub- 
sequent purchaser,  except  in  the  single  case  of 
both  applying  precisely  at  the  same  time,  for 
the  purpose  of  appropriating  each  to  himself 
the  same  land.  Had  the  purchaser  of  the  first 
warrant  been  negligent  enough  to  hold  it  m 
until  the  whole  land  was  appropriated,  the  title 
of  every  subseouent  purchaser  would  have  been 
good  against  nim,  and  he  would  have  been 
^without  retaedy.  The  original  purchase  [*9B 
of  a  warrant,  then,  creatine  only  a  general 
claim  which  gave  of  itself  onfy  in  a  single  case 
priority  of  right  to  the  prior  purchaser,  it  be- 
came indispensably  necessary  to  prescribe  a 
mode  by  which  this  ^neral  title  should  be  sat- 
isfied by  the  appropriation  of  a  particular  tract 
of  land. 

'  This  mode  seems  to  have  been  prescribed  by 
that  part  of  the  act  which  says,  that  "every 
person  having  a  land  warrant,  and  being  de- 
sirous of  locating  the  same  on  any  particular 
waste  and  unappropriated  lands,  shall  lodge 
such  warrant  with  the  surveyor  of  the  county 
wherein  the  lands  or  the  greater  part  of  them 
lie."  **The  party  shall  direct  the  location 
thereof  so  specially  and  precisely  that  others 
may  be  enabled,  with  certainty,  to  locate  other 
warrants  on  the  adjacent  residuum;  which  lo- 
cation shall  bear  date  the  day  on  which  It 
shall  be  made,  and  shall  be  entered  by  the  sur- 
veyor in  a  book  to  be  kept  for  that  purpose." 

This  mode  of  appropriation  pointed  out  by 
the  law  as  that  which  must  be  used  by  any  per* 
son  desirous  of  locating  a  warrant  on  any  par» 
ticular  waste  and  unappropriated  land,  re- 
quires that  the  location  shall  be  given  to  the 
surveyor  with  the  warrant,  in  order  to  be  en- 
tered in  a  book  kept  for  that  purpose,  which  i» 
denominated  the  book  of  entries. 

It  is  apparent  throughout  the  whole  act,  that 
the  lenslature  never  contemplated  a  survey  as 
being  m  itself  an  appropriation  of  land,  or  sup- 
posed that  one  would  be  ever  made,  if  not 
foimded  on  a  previous  entry. 

Some  few  of  the  many  passages  which  are 
found  in  various  parts  of  the  law  will  be  se- 
lected to  evince  this  position. 

The  surveyor  is  forbidden  to  admit  the  entry 
of  any  warrant  on  treasury  rights,  except  pre- 
emption warrants,  in  his  books  before  the  first 
day  of  May  next  succeeding  the  passage  of  the 
act.  But  the  prohibition  does  not  extend  to  a 
survey,  and  yet  this  would  have  been  equally 
necessary  if  land  could  have  been  appropri- 
ated by  a  survey  without  a  previous  location. 

•It  is  declared  that  no  entry  or  loca-  [*97 
tion  shall  be  admitted  for  certain  lands  which 
are  described  in  the  act,  and  intended  to  be  re- 
served: but  there  is  no  declaration  that  they 
shall  not  be  surveyed.    This   omission  mani- 
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festo  an  opinion  that  th^  oould  not  be  appro- 
priated by  smrey  alone. 

In  prescribing  the  duty  of  a  surveyor,  the 
law  enjoins  him  to  proceea  with  all  practicable 
dispatch  to  survey  all  lands  entered  in  his  of- 
fice; and  many  rules  are  given  to  regulate  the 
surveying  of  entries ;  but  there  is  not  a  syllable 
In  the  a<S  which  contemplates  or  makes  a  single 
provision  for  surveys  not  founded  on  a  prior 
oitry  made  in  the  book  of  entries. 

The  mode  of  appropriation,  then,  which  the 
law  designate  has  not  been  pursued;  but  it  is 
contend^  that  another  course  has  been  adopted 
which  equallv  produces  all  the  objects  designed 
to  be  effected  by  the  location  in  the  book  of  en- 
tries, and  which,  therefore,  ought  to  be  re- 
oeivcMi  as  a  sufficient  substitute  for  an  entry. 

The  legislature  of  Virginia,  when  bringing 
her  lands  into  the  market,  had  undoubtedly  a 
riffht  to  prescribe  the  terms  on  which  she  would 
sell,  and  the  mode  to  be  pursued  by  purchasers 
for  the  purpose  of  particularizing  tne  general 
title  acquired  by  obtaining  a  land  warrant. 
The  court  is  by  no  means  satisfied  of  Its  power 
to  substitute  any  equivalent  act  for  that  re- 
quired by  the  law. 

The  case  of  Blachwell  v.  Harper,  reported  in 
2  Atkyns,  93,  has  been  cited  to  show  the  au- 
thority of  a  court  to  dispense*  with  part  of  a 
statute  directing  the  mode  of  proceeding  to  be 
observed  by  a  person  who  claims  title  under 
such  statute. 

That  case  arose  under  an  act  of  parliament 
which  directs  that  "any  person  who  shall  in- 
vent, or  design,  engrave,  ac.  any  historical  or 
other  print  or  prints,  shall  have  the  sole  right 
and  liberty  of  printing  and  reprinting  the  same 
for  the  term  of  fourteen  years,  to  commence 
from  the  dav  of  the  first  publishing  thereof, 
which  shall  be  truly  engraved  with  the  name 
of  the  proprietor  on  each  plate,  and  printed  on 
98*]  every  such  print  or  prints."  •The  plain- 
tiff had  engraved  certain  medicinal  plants,  a 
work  deem^  within  the  act,  and  bad  brought 
a  bill  to  establish  her  ri^ht  to  the  sole  property 
hi  them,  and  to  restrain  the  defendant  from 
copying  and  engraving  them,  upon  the  penal- 
ties within  the  act  of  parliament. 

It  was  objected  that  the  day  of  publication 
from  which  the  term  was  to  commence  had  not 
beoi  engraved,  and  so  the  act  had  not  been 
complied  with,  and,  consequently,  the  property 
had  not  vested. 

•  Lord  Hardwicke  was  of  opinion  that  the 
property  vested,  although  the  dav  of  publica- 
tion was  not  engraved,  and  that  the  words  di- 
recting the  day  of  publication  to  be  euCTaved 
on  eaSi  print  were  only  necessai^  to  malce  the 
penalties  incur,  not  to  five  the  title. 

'^ere,"  said  his  lor£hip,  ''the  clause  which 
vests  the  ^ropert^  is  distinct." 

This  opinion,  however,  was  given  with  g^reat 
doubt,  and  only  an  injunction  was  g^^anted  with- 
out costs,  and  without  an  order  for  an  account. 

The  case  of  BUiokwell  v.  Harper  has,  at  the 
bar,  been  denied  to  be  law.  However  this  may 
be,  it  is  certainly  essentially  variant  from  that 
before  the  court. 

The  opinion  of  Lord  Hardwicke  was  not  that 
where  any  circumstance  was  required  by  a  stat- 
ute in  oraer  to  vest  a  title,  other  equivalent  acts 
might  be  received  as  a  substitute;  but  that  the 
pamcular  statute  on  which  the  case  depended, 
aid  not  require  the  omitted  eircumstanoe, 
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since  the  property  was  vested  by  a  distinei 
clause. 

By  a  reference  to  the  words  themselves,  it 
will  be  perceived  that  the  expression  of  the  act 
of  parliament  is  such  as  might  perhaps  warrant 
this  opinion.  The  property  is  completely  vest- 
ed before  the  direction  concerning  the  aate  of 
the  publication  is  given,  and  Lord  Hardwicke 
supposes  it  to  be  a  question  on  which  judges 
would  differ  whether  the  subsequent  wordi» 
were  merely  directory  or  descriptive.  A  per- 
fect property  in  the  specific  thing  was  supposed 
by  tnat  judge  to  have  been  given  by  other 
words,  and  on  that  idea  his  decree  is  declared 
to  have  been  formed. 

*But  in  the  case  under  consideration  [*99 
no  property  in  the  specific  thing  is  supposed  to 
have  been  given  by  other  words.  No  title  to  it 
is  created  by  any  other  part  of  the  act.  The 
purchase  of  the  land  warrant  gave  a  power  to 
appropriate,  but  was  no  appropriation,  and  the 
mode  pointed  out  by  the  legislature  would  seem 
to  the  court  to  be  that  which  can  alone  give 
title  to  the  particular  lands. 

But  if  this  opinion  should  even  be  too  strict, 
if  an  act  entirely  equivalent  to  an  entry  could 
be  received  as  a  substitute  for  one,  a  survey  does 
not  appear  to  be  such  an  act,  nor  does  it  seem 
to  have  been  so  considered  by  the  legislature. 

From  the  circumstances  under  which  the  act 
for  establishins;  the  land  office  was  passed,  aa 
well  as  from  the  expressions  of  that  act,  it  is 
apparent  that  the  entry  was  intended  to  give 
complete  notice  to  other  purchasers  that  the 
lana  located  was  already  appropriated.  The 
mode  of  giving  this  notice  it  was  certainly 
proper  to  prescribe.  By  doing  so,  the  numerous 
doubts  ana  questions  concerning  the  sufficiency 
of  notice  which  would  inevitably  arise  from 
leavinff  that  important  fact  to  the  discretion  of 
individuals,  in  the  first  instance,  and  then  to 
the  discretion  of  courts,  to  be  exercised  many 
years  after  all  the  lands  should  be  located, 
would  be  in  a  considerable  degree  obviated. 

It  was  doubtless  an  important  object  to  obvi- 
ate them. 

The  regulations,  therefore,  respecting  entries 
are  all  calculated  to  make  them  as  notorious  aa 
possible.    Not  so  of  surveys. 

The  entries  and  surveys  are  to  be  kept  in  sep- 
arate books.  Why  so  if  a  survey  amounted  to- 
an  entry? 

The  entry  must  be  dated  when  made  by  the 
locator;  but  the  time  of  recording  a  survey 
may  appear  or  not  at  the  discretion  of  the  sur- 
veyor, and  a  subsequent  survey  may  be  re- 
corded before  one  of  prior  date. 

There  are  to  be  no  blanks  in  the  book  of  en- 
tries, and  this  regulation  is  well  calculated  for 
the  prevention  of  •frauds  in  the  origin  ['lOO 
of  titles.  It  does  not  apply  to  the  book  of  sur- 
veys. 

The  book  of  entries  is  open  to  the  inspection 
of  every  person.  The  book  of  surveys  cannot  be 
looked  into  but  at  the  discretion  of  the  sur- 
veyor. 

If  a  prior  entry  be  alleged,  the  person  af- 
fected thereby  has  a  right  to  demand  a  copy 
thereof ;  but  no  copy  of  a  survey  can  be  given  to 
any  other  than  the  proprietor  until  twelve 
months  after  it  shall  have  been  made. 

From  the  whole  act  a  legislative  intention  to 
make  an  entry,  and  an  entry  only,  the  founda- 
tion of  title  to  any  particular  tract  of  land,  is 
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stronglj  to  be  inferred;  and  if  even  an  equiva- 
lent act  oould  be  received,  a  survey  does  not 
appear  to  be  such  an  act.  In  this  particular 
case  it  is  true  that  complete  notice  was  ob- 
tained by  it,  but  titles  must  rest  on  general 
principles,  and  in  the  general  a  survey  would 
not,  without  something  more  than  the  law  re- 
quires, be  notice.  The  law,  therefore,  cannot 
contemplate  a  survey  as  of  equal  operation  with 
an  entry. 

A  question  has  been  made  at  the  bar,  whether 
a  caveat  is  in  the  nature  of  an  equitable  action, 
and  on  the  supposition  that  it  is  of  that  nature, 
the  counsel  for  the  defendant  in  error  has  in- 
sisted that  Wilson,  having  express  notice  of 
Mason's  survey,  was  unable  to  acquire  title  to 
the  land  appropriated  by  that  survey. 

This  would  be  true  if  the  survey  gave  to  Ma- 
son any  title  either  in  law  or  equity.  But  if  a 
survey  without  an  entry  was  no  appropriation ; 
if  it  gave  no  title,  then  notice  of  the  survey 
could  not  create  a  title. 

The  doctrine  of  notice  is  well  established. 
He  who  acquires  a  legal  title,  having  notice  of 
the  prior  equity  of  another,  becomes  a  trustee 
for  uiat  other  to  the  extent  of  his  equity.  But 
if  he  has  no  eauity,  then  there  is  nothing  for 
whidi  the  purchaser  of  the  legal  estate  can  be 
a  trustee. 

A  point  in  the  case  still  remains  which  ap- 
pears more  doubtful,  and  concerning  which 
very  considerable  difficulties  have  been  felt. 
101*]  •  Although  Mason's  survey  may  rive 
him  no  title,  it  is  questioned  whether  Wilson 
can  maintain  a  caveat  against  it. 

The  caveat  is  a  remedy  given  to  prevent  a 
patent  from  issuing  in  certain  cases  where  the 
directions  of  the  law  have  been  violated  to  the 
injury  of  the  commonwealth,  or  where  some 
other  person  hath  a  better  right.  The  case  be- 
fore the  court  is  that  of  a  better  right.  The 
terms  in  which  this  remedy  is  accorded  to  the 
person  who  would  avail  himself  of  it  for  the 
purpose  of  asserting  his  own  title  are,  "or  if 
any  person  shall  obtain  a  survey  of  lands  to 
which  another  hath  by  law  a  better  right,  the 
person  having  such  better  right  may  in  like 
manner  enter  a  caveat,"  &c 

Considerable  doubts  were  entertained  whether 
the  word  ''hath,"  in  the  description  of  the  char- 
acter by  whom  a  caveat  might  be  maintained 
did  not  absolutely  require  that  the  better  right 
should  exist  at  the  time  the  survey  should  be 
obtained.  This  construction,  to  which  some  of 
the  court  were  at  first  gn^eatly  inclined,  would 
have  involved  considerable  inconvenience,  and 
would  have  defeated  what  is  deemed  the  essen- 
tial object  for  which  the  remedy  was  given. 

It  has  been  already  stated  to  be  the  opinion 
of  the  court,  that  a  survey  not  founded  on  an 
entry  is  a  void  act,  and  constitutes  no  title 
whatever.  Ck>nsequently,  the  land  so  surveyed 
remains  vacant  and  liable  to  be  appropriated  by 
any  person  holding  a  land  warrant.  It  is  diffi- 
cult to  conceive  that  a  remedy  designed  to  en- 
able an  individual  who  has  made  Ms  entry  in 
conformity  with  the  law,  to  prevent  another 
from  obtaining  a  grant  for  the  land  he  has  en- 
tered, should  be  withheld  from  any  person 
whose  mtry  entitles  him  to  the  land  he  has  lo- 
cated. It  IS  not  less  difficult  to  impute  to  the 
legislature  an  intention  to  protect  a  survey  to 
wnidi  the  law  denies  all  power  of  appropriating 
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the  land  it  comprehends,  or  an  intention  of  car- 
ryinff  such  survey  into  grant,  while  another  has 
legafiy  appropriated  to  himself  the  land  thus  to 
be  granted.  It  would  be  difficult  to  state  a 
case  to  which  the  principle,  that  a  remedy 
should  be  so  extended  as  to  meet  the  mischief, 
would  apply  more  forcibly  than  to  this.  If» 
however,  the  *  terms  of  the  law  had  been  [*108 
explicit,  those  terms  must  have  controlled  tiie 
subject.  But  the  expression  of  the  act  is  not>  if 
any  person  shall  obtain  a  survey  to  which  an- 
other at  the  time  such  survey  may  be  obtained 
shall  have  by  law  a  better  right,  the  person 
having  such  better  right  may  enter  a  caveat, 
&c.  The  words  of  the  law  are  not  thus  express. 
They  are,  if  any  person  shall  obtain  a  survey  of 
land  to  which  another  hath  by  law  a  better 
right.  The  word  ''hath,"  in  its  most  strict  and 
rigid  sense,  would  refer  neither  to  the  time  of 
making  the  survey,  nor  of  entering  the  caveat, 
but  to  the  present  moment  when  the  word  is 
used,  and  would  require  that  the  better  right 
should  exist  at  the  time  of  the  passage  of  the 
act.  This  construction  would  be  universally 
rejected  as  absurd,  and  all  would  expect  the 
court  to  understand  the  words  more  liberally, 
and  to  expound  them  so  as  to  rive  some  effect 
to  the  legislatiye  will.  Some  latitude  of  con- 
struction, then,  must  be  used ;  some  words  addi- 
tional to  those  used  by  the  legislature  must  be 
understood,  and  this  bein^  apparent,  the  court 
perceive  no  sufficient  motive  for  extending  the 
remedy  to  rights  existing  when  the  survey  shall 
be  made,  and  denying  it  to  those  which  are 
equally  valid,  and  which  exist  when  the  caveat 
may  be  entered. 

The  caveat  entered  by  Wilson  is,  therefore, 
maintainable  under  the  land  law  of  Virginia, 
since  his  title  had  accrued  when  it  was  entered. 

The  court  is  of  opinion  that  the  district  court 
of  Kentucky  has  erred  in  deciding  that  the  de- 
fendant in  error  hath  the  better  right,  and  that 
their  judgment  ought  to  be  reversed  and  an- 
nulled. In  pursuance  of  this  opinion  I  am  di- 
rected to  deliver  the  following  judgment. 

Judgment  of  the  Court. 

"Whereupon,  it  is  considered  by  the  court 
that  the  plaintiff  Wilson  hath  by  law  the  better 
right  to  the  land  in  controversy,  and  that  the 
judgment  of  the  court  of  the  United  States  for 
the  district  of  Kentucky  be  reversed  and  an- 
nulled; and  that  the  raster  of  the  land  office 
in  Kentucky  do  issue  a  grant  to  the  said  Wilson 
upon  his  survey  of  30,000  acres  of  land  regis- 
tered in  the  said  office,  according  to  the  metes 
and  bounds  thereof,  and  *that  tne  said  [*103 
plaintiff  do  also  recover  his  costs  expended  in 
this  court,  and  in  the  said  district  court,  all 
which  is  ordered  to  be  certified  to  the  said  dis- 
trict court,  and  the  said  register  of  the  land  of- 
fice accordingly." 

In  the  case  of  Mason  v,  Wilson,  the  judg- 
ment of  the  court  was,  "that  the  defendant 
Wilson  hath  by  law  the  better  right  to  the 
land  in  controversy,  and  that  the  judgment  of 
the  court  of  the  United  States  for  the  district 
of  Kentucky  be  reversed,  and  annulled;  and  that 
the  said  caveat  be  dismissed,  and  that  the  de- 
fendant Wilson  recover  his  costs,"  ftc^ 

1. — Am  to  the  necessity  of  giving  notice  in  th« 
form  prescribed  by  law,  vide  Bvan*s  Essay  on  Bllls^ 
67,  68  60,  70,  71,  and  2  H.  BL  609.  Nicholson  v. 
OouthU,  ^       ^  , 
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UNITED    STATES   d.    SCHOONER   PEGGY. 

A  final  condemnation  In  an  Inferior  court  of  ad- 
miralty, where  a  right  of  appeal  exists  and  has 
been  claimed,  Is  not  a  definitive  condemnation 
within  the  meaning  of  the  4th  article  of  the  con- 
Tcntlon  with  France,  signed  September  30,  1800. 

The  court  Is  as  much  bound  as  the  executive  to 
take  notice  of  a  treaty,  and  will  reverse  the  origi- 
nal decree  of  condemnation,  (although  It  was  cor- 
rect when  made)  and  decree  restoration  of  the 
property  under  the  treaty  made  since  the  original 
•condemnation. 

Qwgra,  aa  to  the  extent  of  the  term  high  seas? 

ERROR  to  the  circuit  court  for  the  District 
of  Connecticut,  on  a  question  of  prize. 

The  facts  found  and  stated  by  Judge  Law, 
the  district  judge,  were  as  follows : 

"That  the  ship  Trumbull,  duly  commis- 
aioned  by  the  President  of  the  United  States, 
with  instructions  to  take  any  armed  French 
Teasel  or  vessels  sailing  under  authority,  or  pre- 
tence of  authority,  from  the  French  republic, 
which  shall  be  found  within  the  jurisdictional 
limits  of  the  United  States,  or  elsewhere  on  the 
high  seas,  Ac  as  set  forth  in  said  instructions; 
and  said  ship  did,  on  the  24th  day  of  April  last, 
(April,  1800,)  capture  the  schooner  P^gy,  aft- 
er running  her  ashore  a  few  miles  to  the  west- 
ward of  Port  au  Prince,  within  the  dominions 
and  territory  of  General  Toussaint,  and  has 
brought  her  into  port  as  set  forth  in  the  libel ; 
and  It  further  appears,  that  all  the  facts  con- 
tained in  the  claim  are  true;^  whereupon  this 
104*]  coiurt  *are  of  opinion,,  that  as  it  appears 
that  the  said  schooner  was  solely  upon  a  trad- 
ing voyage,  and  sailed  under  the  permission 
of  Toussaint,  with  dispatches  from  the  French 
government,  under  a  convoy  furnished  by 
Toussaint,  veith  directions  to  touch  at  Leogane 
for  supplies,  and  that  the  arms  she  had  on 
board  must  be  presumed  to  be  only  for  self  de- 
fence ;  neither  does  it  appear  she  had  ever  made, 
or  attempted  to  make,  any  depredations,  and 
that  she  was  not  such  an  armed  vessel  as  was 
meant  and  intended  hj  the  laws  of  the  United 
States  should  be  subject  to  capture  and  con- 
denmation;  and  that  the  situation  she  was  in, 
at  the  time  of  capture,  being  aground  within 
the  territory  and  jurisdiction  of  Toussaint,  she 
was  not  on  the  high  seas,  so  as  to  be  intended 
to  be  within  the  instructions  given  to  the  com- 
manders of  American  ships  of  war;  therefore, 
adjudge  said  schooner  is  not  a  lawful  prize,  and 

1. — ^The  material  facts  stated  In  the  claim  are. 
that  the  schooner  was  the  property  of  citizens  of 
the  French  republic;  that  she  was  permitted  by 
Toussaint  to  receive  on  board  the  cargo  which  was 
on  board  at  the  time  of  capture ;  that  she  had  dis- 
patches from  Toussaint  to  France;  that  she  sailed 
by  his  authority  on  the  28d  of  April,  for  France, 
navigated  by  10  men.  Including  Bmsson,  the  claim- 
ant, and  GUllbert,  the  commander,  and  having  on 
board  4  small  3  pound  carriage  guns,  solely  for  de- 
fense against  piratical  assaults,  and  being  under 
convoy  of  a  tender,  furnished  by  Toussaint.  That 
on  the  28d  of  April  she  was  run  ashore,  a  few  miles 
to  the  westward  of  Port  au  Prince,  within  the  do- 
minion, jurisdiction  and  territory  of  (General  Tous- 
saint, so  that  she  was  fast  and  tight  aground ;  at 
whid  time,  and  In  which  situation,  the  boa^s  and 
crew  of  the  Trumbull  attacked  and  took  possession 
of  her,  and  got  off  her.  That  Toussaint  then  was 
and  still  is,  on  terms  of  amity,  commerce  and 
trlendahlp  with  the  United  States,  duly  entered 
into  and  ratlHed  by  treaty.  That  the  schooner  was 
on  a  lawful  voyage  for  the  sole  purpose  of  trade ; 
and  not  commissioned,  or  in  a  condition  to  annoy 
or  injure  the  trade  or  commerce  of  the  United 
States. 
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decree  that  said  schooner  with  her  cargo  be  re- 
stored to  the  claimant." 

From  this  decree  the  attorney  for  the  United 
States,  in  behalf  of  the  United  States  and  the 
commander,  ofBoers  and  crew  of  the  Trumbull, 
appealed  to  the  circuit  court,  in  which  Judge 
Gushing  sat  alone,  as  the  district  judfi^e  declined 
sitting  in  the  cause,  on  account  of  the  interest 
of  his  son  who  was  one  of  the  officers  on  board 
the  Trumbull,  at  the  time  of  capture,  and  who, 
if  the  schooner  should  be  condemned,  would  be 
entitled  to  a  share  of  the  prize  money. 

The  circuit  court,  on  tne  appeal,  found  the 
following  facts,  and  gave  the  following  opinion 
and  decree: 

•"That  David  Jewett,  commander  of  [•lOS 
the  said  public  armed  vessel,  called  the  Trum- 
bull, being  duly  commissioned,  and  instructed 
by  the  President  of  the  United  States,  as  set 
forth  in  the  said  libel,  did,  on  or  about  the  23d 
of  April  last,  capture  the  said  schooner  Peggy, 
after  running  her  aground  about  pistol  shot 
from  the  shore,  a  few  miles  to  the  westward  of 
Port  au  Prince,  called  also  Port  Republican,  on 
the  coast  of  the  island  of  Saint  Domingo,  and 
afterwards  bring  her  into  port,  as  set  forth  in 
the  libel.  That  at  the  time  of  the  capture  of 
the  said  schooner,  there  were  ten  persons  aboard 
her.  That  she  was  then  armed  with  four  car- 
riage g^uns,  being  four  pounders,  with  four 
swivel  guns,  six  muskets,  tour  pistols,  four  cut- 
lasses, two  axes,  some  boarding  hatchets,  tom- 
ahawks, and  handcuffs.  That  she  was  a  trad- 
ing French  vessel  of  about  a  hundred  tons,  then 
laden  with  coffee,  sugar,  and  other  merchan- 
dise. That  she  had  come  from  Bordeaux  to 
Port  au  Prince,  where  the  claimant  had  taken 
in  said  cargo,  and  from  whence  he  sailed  on  or 
about  the  said  23d  day  of  April,  veith  said 
schooner  and  cargo,  having  dispatches  from 
General  Toussaint  for  the  French  government. 
That  the  said  Buisson  sailed  from  Port  au 
Prince  as  aforesaid  with  the  permission  and  di- 
rection of  General  Toussaint  to  proceed  to  Bor- 
deaux; that  said  schooner  so  sailed  from  Port 
au  Prince  under  convoy  of  an  armed  vessel  by 
order  of  said  Toussaint  without  a  passport 
from  Mr.  Stevens,  consul  general  of  the  United 
States  at  Saint  I>omingo,  but  that  Buisson  had 
been  promised  by  Toussaint's  brother  that  one 
should  be  obtained  and  sent  him,  which,  how- 
ever, was  not  done;  that  said  schooner  had 
sailed  from  Bordeaux  for  Port  au  Prince  veith 
fifteen  men,  besides  eight  passengers,  (accord- 
ing to  the  roll  of  equipage,)  armed  with  some 
guns,  swivels  and  muskets;  that  said  captain 
Buisson  was  without  any  commission  as  for  a 
vessel  of  war,  and  alleges  that  he  was  armed 
only  for  self  defence.  That  at  the  time  of  the 
said  capture,  the  guns  of  said  schooner  were 
loaded  with  canister  shot,  one  of  which  being 
fired,  the  shot  fell  near  the  bow  of  the  Trum- 
bull; but  the  said  Buisson  declares  that  said 
gun  was  fired  only  as  a  signal  to  his  convoy. 
That  the  said  Captain  Buisson  appeared  to  be 
in  a  disposition,  and  was  prepared  with  force, 
to  resist  the  boats  which  were  sent  from  the 
Trumbull  to  board  him,  a  little  •pre-  [•106 
vious  to  the  capture,  in  case  of  their  attempv 
ing  it;  and  that  the  said  schooner  and  cargo  are 
French  property. 
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"Upon  these  facts  the  Court  is  of  opinion  as 
follows,  viz.: 

'however  compassion  maj  be  moved  in  fa- 
vour of  the  claimant  by  some  circumstances; 
such  as  that  he  was  charged  with  dispatches 
from  General  Toussaint,  between  whom  and 
the  United  States  there  were  some  friendlj  ar- 
rangements respecting  commerce;  that  he  was 
not  in  a  capacity  of  ^eatly  annoying  trade, 
from  the  fewness  of  his  men;  and  his  allega- 
tion that  he  was  armed  only  in  defence ;  yet  as 
the  court  is  bound  by  law,  which  makes  no 
such  distinctions;  as  armed  French  vessels  are 
not  protected  by  any  treaty  or  convention;  par- 
ticularly not  by  the  regulations  between  Gen- 
eral Toussaint  and  the  American  consul;  and 
as  the  said  schooner  Peggy  was  in  a  condition 
capable  of  annoying,  and  ev<m  of  capturing  sin- 
gle, unarmed  trading  vessels,  unattended  with 
convoy;  the  court  cannot  avoid  being  of  opin- 
ion that  she  falls  within  the  description,  and 
general  designs,  of  the  expression  of  the  law, 
an  armed  French  vessel. 

''2d.  That  she  was  captured  on  the  high  seas; 
the  argument  taken  by  the  claimant's  counsel, 
from  the  extent  of  national  jurisdiction  on  sea 
coasts  bordering  on  the  country,  not  applying 
to  this  case  so  as^to  acquit  the  said  schooner; 
the  sea  coast  of  Saint  Domingo  not  being  neu- 
tral ;  not  made  so  by  any  treaty  or  convention ; 
but  to  be  considered  as  hostile,  upon  our  present 
plan  of  laws  of  defence  with  respect  to  France; 
as  much  so  as  any  part  of  the  coast  of  France, 
as  far  as  regards  French  armed  vessels. 

"The  Court  is,  therefore,  of  opinion,  that  the 
said  sdiooner  Peggy  and  cargo  are  lawful  prize: 

"It  is  therefore  considered,  decreed  and  ad- 
judged by  this  court,  that  the  decree  of  the  dis- 
trict court  respecting  the  same,  as  far  as  re- 
gards their  acquittal,  be,  and  the  same  is  here- 
by reversed;  and  that  the  said  schooner, 
107*]  'with  her  apparel,  guns  and  appurte- 
nances, and  the  g^oods  and  effects  which  were 
found  on  board  of  her  at  the  time  of  capture, 
and  brought  into  port  as  aforesaid,  be,  and  the 
same  are  hereby  condemned  as  forfeited  to  the 
use  of  the  United  States,  and  of  the  officers 
and  men  of  the  said  armed  vessel  called  the 
Trumbull,  one-half  thereof  to  the  United  States, 
the  other  half  to  the  officers  and  men,  to  be  di- 
vided according  to  law;  the  said  schooner  Peggy 
being  of  inferior  force  to  the  said  armed  vessel 
called  the  Trumbull." 

This  sentence  and  decree  were  pronounced  on 
the  23d  day  of  September,  1800. 

During  the  present  term,  and  before  the  court 
gave  juc^ment  upon  this  writ  of  error,  viz.,  on 
the  21st  of  December,  1801,  the  convention 
with  France  was  finally  ratified  by  the  presi- 
dent; the  fourth  article  of  which  convention 
has  these  words: 

"Property  captured,  and  not  yet  definitely 
condemned,  or  which  may  be  captured  before 
the  exchange  of  ratifications,  (contraband  goods 
destined  to  an  enemy's  port  excepted,)  shall  be 
mutually  restored."  "This  article  shall  take 
effect  from  the  date  of  the  signature  of  the 
present  convention.  And  if,  from  the  date  of 
the  said  signature,  any  property  shall  be  con- 
demned contrary  to  the  mtent  of  the  said  con- 
vention, before  the  knowledge  of  this  stipula- 
tion shall  be  obtained  i  the  property  so  oon- 
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demned  shall  without  delay  be  restored  or  paid 
for." 

On  the  30th  of  September,  1800,  this  conven- 
tion was  sisned  by  the  respective  plenipoten- 
tiaries of  the  two  nations  at  Paris.  On  the 
18th  of  February,  1801,  it  was  ratified  by  the 
President  of  the  United  States,  with  the  advice 
and  consent  of  the  senate,  excepting  the  2d  ar- 
ticle, and  with  a  limitation  of  the  duraticm  of 
the  convention  to  the  term  of  eight  years.  On 
the  31st  of  July,  1801,  the  ratifications  were 
exchanged  at  Paris,  with  a  proviso  that  the  ex- 
punging of  the  2d  article  should  be  considered 
as  a  renunciation  of  the  respective  pretension* 
which  were  the  object  of  that  article. 

*This  proviso  being  considered  by  [*10S 
the  president  as  reouiring  a  renewal  of  Uie  as- 
sent of  the  senate,  he  sent  it  to  them  for  their 
advice.  They  returned  it  with  a  resolve  that 
th^considered  the  convention  as  fully  ratified* 

Whereupon, 

On  the  2l8t  of  December,  1801,  it  was  pro- 
mulged  by  a  proclamation  of  the  president. 

The  controversy  turned  principally  upon  two 
points: 

1st.  Whether  the  capture  could  be  consid- 
ered as  made  on  the  high  seas,  according  to  the 
import  of  that  term,  as  used  in  the  act  of  con- 
gress of  July  9th,  1798,  vol.  4,  p.  163. 

2d.  Whether,  by  the  sentence  of  condemnap 
tion  by  the  circuit  court,  on  the  23d  of  Septem- 
ber, 1800,  the  schooner  Peggy  could  be  consid- 
ered as  definitely  pondemne^  within  the  mean- 
ing of  the  4th  article  of  the  convention  with 
France,  signed  at  Paris,  on  the  30th  of  Septem- 
ber, 1800. 

The  writ  of  error  was  dated  on  the  2d  of 
October,  1800. 

Griswold  and  Bayard,  for  the  captors. 

Mason,  for  the  claimant.^ 

The  Chief  Juatioe  delivered  the  opinion  of  the 
court. 

In  this  case  the  court  is  of  opinion  that  the 
schooner  Peggy  is  within  the  provisions  of  the 
treaty  entered  into  with  France,  and  ought  to 
be  restored.  This  vessel  is  not  considered  as  be- 
ing definitely  condemned.  The  argument  at  the 
bar  which  contends  that  because  the  sentence  of 
the  circuit  court  is  denominated  a  final  sen- 
teqce,  therefore  its  condemnation  is  definitive 
in  the  sense  in  which  that  term  is  used  in  the 
treaty,  is  not  deemed  a  correct  argument.  A 
decree  or  sentence  must  be  interlocutory  or 
final  in  the  court  which  pronounces  it,  and  re- 
ceives its  'appellation  from  its  determin-[*109 
ing  the  power  of  that  particular  court  over  the 
subject  to  which  it  applies,  or  being  only  an 
intermediate  order  subject  to  the  future  con- 
trol of  the  same  court.  The  last  decree  of  an 
inferior  court  is  final  in  relation  to  the  power 
of  that  court,  but  not  in  relation  to  the  prop- 
erty itself,  unless  it  be  acquiesced  under.  The 
terms  used  in  the  treaty  seem  to  apply  to  the 
actual  condition  of  the  property,  and  to  direct 
a  restoration  of  that  which  is  still  in  con- 
troversy between  the  parties.  On  any  other 
construction,  the  word  definitive  would  be  ren- 
dered useless  and  inoperative.  Vessels  are  sel- 
dom if  ever  condemned  but  by  a  final  sentence. 

1. — I  regret  that  not  having  the  notes  of  this 
case,  I  am  unable  to  report  the  very  ingenious  ar- 
guments of  the  learned  counseL 
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An  interlocutory  order  for  a  sale  is  not  a  con- 
demnation. A  stipulation,  then,  for  the  re- 
storation of  vessels  not  yet  condemned  would, 
on  this  construction,  comprehend  as  many  cases 
as  a  stipulation  for  the  restoration  of  Huch  as 
are  not  yet  definitively  condemned.  Every  con- 
demnation is  final  as  to  the  court  which  pro- 
nounces it,  and  no  other  difference  is  perceived 
between  a  condemnation  and  a  final  condemna- 
tion, than  that  the  one  terminates  definitively 
the  controver^  between  the  parties,  and  the 
other  leaves  that  controversy  still  depending. 
In  this  case  Uie  sentence  of  condemnation  was 
appealed  from;  it  might  have  been  reversed, 
and  therefore  was  not  such  a  sentence  as  in  the 
eontemplation  of  the  contracting  parties,  on  a 
fair  and  honest  construction  of  ihe  contract, 
was  designated  as  a  definitive  condemnation. 

It  has  been  urged  that  the  court  can  take  no 
notice  of  the  stipulation  for  the  restoration  of 
property  not  yet  definitively  condemned;  that 
the  judges  can  only  inquire  whether  the  sen- 
tence was  erroneous  when  delivered,  and  that  if 
the  judgment  was  correct,  it  cannot  be  made 
otherwise  by  any  thing  subsequent  to  its  rendi- 
tion. 

The  constitution  oi  the  United  States  de- 
clares a  treaty  to  be  the  supreme  law  of  the 
liind.  Of  consequence,  its  obligation  on  the 
courts  of  the  United  States  must  be  admitted. 
It  is  certainly  true  that  the  execution  of  a  con- 
tract between  nations  is  to  be  demanded  from, 
and,  in  the  general,  superintended  by,  the  ex- 
ecutive of  each  nation ;  and,  therefore,  whatever 
the  decision  of  this  court  may  be  relative  to  the 
rights  of  parties  litigating  before  it,  the  daim 
^upon  the  nation,  if  unsatisfied,  may  still  be  as- 
110*]serted.  *But  yet  where  a  treaty  is  the 
law  of  the  land,  and  as  such  affects  the  rights 
of  parties  litigating  in  court,  that  treaty  as 
much  binds  those  rights,  and  is  as  much  to  be 
regarded  by  the  court,  as  an  act  of  congress; 
ai^  although  restoration  may  be  an  executive, 
when  view^  as  a  substantive  act,  independent 
of,  and  unconnected  with,  other  circumstances, 
jtb  to  condemn  a  vessel,  the  restoration  of 
which  is  directed  by  a  law  of  the  land,  would  be 
a  direct  infraction  of  that  law,  and,  of  conse- 
quence, improper. 

It  is  in  the  general  true  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 

1'udgment  when  rendered  was  erroneous  or  not. 
)ut  if,  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
venes and  positively  changes  the  rule  which 
governs,  the  law  must  be  obeyed,  or  its  obliga- 
tion denied.  If  the  law  be  constitutional,  and 
of  that  no  doubt  in  the  present  case  has  been 
expressed,  I  know  of  no  court  which  can  con- 
test its  obligation.  It  is  true  that  in  mere  pri- 
vate cases  between  individuals,  a  court  will  and 
ought  to  struggle  hard  against  a  construction 
wluch  will,  by  a  retrospective  operation,  affect 
the  rights  of  parties,  but  in  great  national  con- 
cerns, where  individual  rights,  acquired  by  war, 
are  sacrificed  for  national  purposes,  the  con- 
tract making  the  sacrifice  ought  always  to  re- 
ceive a  construction  conforming  to  its  manifest 
import;  and  if  the  nation  haiB  given  up  the 
vested  rights  of  its  citizens,  it  is  not  for  the 
court,  but  for  the  government,  to  consider 
whether  it  be  a  case  proper  for  compensation. 
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In  such  a  case  the  court  must  decide  accord- 
ing to  existing  laws,  and  if  it  be  necessary  to 
set  aside  a  judgment,  rightful  when  rendered, 
but  which  cannot  be  afiirmed  but  in  violation 
of  law,  the  judgment  must  be  set  aside. 
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JACOB  RESLER  9.  JAMES  6HEHEE. 

After  the  first  term  next  following  an  office  jadg- 
mentt  In  Virginia,  It  is  a  matter  of  mere  discretion 
in  the  court  viliether  they  will  admit  a  special  piea 
to  be  filed  to  set  aside  that  Judgment 

THIS  was  a  writ  of  error  upon  a  judgment  of 
the  circuit  court  of  the  District  of  Colum- 
bia, sitting  at  Alexandria,  in  an  action  for  a 
malicious  prosecution  brought  by  Shehee  iik  Hee- 
ler, originally  in  the  court  of  hustings  for  the 
town  of  Alexandria,  and  transferred  by  act  of 
*congress  of  the  27th  of  February,  [♦111 
1801,  concerning  the  District  of  Columbia,  to 
the  circuit  court  of  that  district 

The  declaration  stated,  that  on  the  26th  of 
December,  1799,  Rosier,  without  reasonable 
cause,  procured  a  certain  false,  scandalous  and 
malicious  warrant  to  be  issued  against  Shehee, 
by  F.  Peyton,  Esq.  then  mayor  of  the  town  of 
Alexandria,  charging  Shehee  with  having  re- 
ceived from  a  cer&in  negro  slave  called , 

the  property  of  Baldwin  Dade,  certain  stolen 
goods,  viz.,  one  box  of  tallow,  knowing  the  same 
to  be  stolen;  which  warrant  was  executed  upon 
the  said  Shehee,  who,  by  means  of  the  false  and 
malicious  representations  of  Rosier,  was  recog- 
nized to  appear  before  the  ooujrt  of  hustings  of 
Alexandria,  at  April  term,  1800,  to  answer  to 
the  charges  contained  in  the  warrant,  at  which 
court  Shehee  was  acquitted. 

At  the  rules  held  at  the  clerk's  office,  on  the 
2d  February,  1801,  an  office  judgment  was  en- 
tered against  Rosier  for  want  of  a  plea,  and 
a  writ  of  inquiry  awarded,  returnable  to  the 
court  of  hustings,  which  by  law  would  have 
been  held  on  the  first  Monday  of  April,  1801. 
But  the  act  of  congress  of  27th  February,  1801, 
which  provides  for  the  government  of  the  Dis- 
trict of  Columbia,  erected  a  circuit  court  for  the 
district,  to  which  it  transferred  all  the  causes 
then  pending  in  the  court  of  hustings;  and  . 
enacted  that  the  circuit  court  should  hold  four 
sessions  a  vear  in  Alexandria,  viz.,  on  the  2d 
Mondays  of  January,  April,  and  July,  and  the 
1st  Monday  of  October. 

Two  terms  of  the  circuit  court,  viz.,  April  and 
July,  having  elapsed  without  the  writ  of  inquiry 
being  set  aside,  the  defendant  Rosier,  by  his 
counsel,  at  October  term,  1801,  on  the  9th  day 
of  the  month,  appeared  and  moved  the  court  to 
set  aside  the  writ  of  inquiry  on  filing  the  follow- 
ing special  plea  in  justification,  viz.,  ''And  the 
said  aefendtmt  by  his  attorney,  Qeorge  Youngs, 
comes  and  defends  the  force  and  injury,  &c» 
and  for  plea  saith,  that  on  the  26th  day  of  De- 
cember, in  the  year  1799,  at  the  town  of  Alex- 
andria aforesaid,  and  within  the  jurisdiction  of 
the  court  of  hustings  of  said  town,  a  box  of  tal- 
low belonging  to  the  defendant^  as  his  own 
proper  go^is  and  chattels,  of  the  value  of  two 
dollars,  *was  stolen  out  of  the  house  of  [*112 
the  defendant,  by  some  person  unknown  to  the 
defendant,  and  the  said  defendant  being  in- 
formed by  a  certain  John  M'GiU^  his  journey- 
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man;  that  the  said  box  of  tallow  was  in  the 
house  of  the  plaintiff,  complained  to  Francis 
Peyton,  mayor  of  the  said  town,  of  and  con- 
cerning the  said  box  of  tallow,  who,  by  his  war- 
rant, dated  the  27  th  day  of  December,  in  the 
year  1799^  called  the  plaintiff  before  him  and 
examined  him;  and  upon  his  examination,  and 
the  testimony  of  simdry  persons,  bound  the 
plaintiff  to  appear  at  the  next  grand  jury  court 
of  hustings  of  said  town,  to  answer  the  charge 
contained  in  said  warrant,  of  and  concerning 
the  receiving  said  box  of  tallow,  so  stolen  as 
aforesaid,  and  which  was  found  in  his  posses- 
sion, whereupon  the  plaintiff  appearing  was 
acquitted  and  discharged  by  the  said  court, 
which  is  the  same  procurement  of  the  said  war- 
rant and  acquittal  whereof  the  aforesaid  ac- 
ticm  is  brought,  and  this  the  defendant  is  ready 
to  verify,"  &c. 

The  plaintiff  objected  to  the  filing  of  that 
plea,  in  this  stage  of  the  cause,  and,  upon  argu- 
ment, the  court,  on  the  13th  day  of  October, 
refused  to  receive  it;  whereupon,  the  defendant 
tbok  a  bill  of  exceptions,  and  pleaded  the  gen- 
eral issue,  upon  which^  on  the  14tb  day  of  Oc- 
tober, there  was  a  verdict  for  the  plaintiff,  and 
judgment  for  1,000  dollars  damages. 

On  that  judgment  the  defendant  brought  his 
writ  of  error  to  this  court,  and  the  error  as- 
signed was  the  refusal  of  the  court  below  to 
suffer  the  defendant  to  file  the  special  plea 
above  recited. 

The  cause  was,  at  this  term,  argued  by  G. 
Lee,  for  plaintiff  in  error,  and  Siinms  and 
Mason,  for  defendant. 

Lee.  This  case  depends  upon  the  law  and 
practice  of  Virginia.  By  the  act  of  congress 
of  3d  March,  1801,  supplementarjr  to  the  act 
concerning  the  District  of  Colimibia,  sec.  3,  it 
is  enacted,  ''that  the  circuit  court,  lor  the  coun- 
ty of  Alexandria  shall  possess  and  exercise  the 
same  powers  and  jurisdiction,  civil  and  crim- 
inal as  is  now  possessed  and  exercised  by  the 
district  courts  of  Virginia." 
113*]  •The  act  of  assembly  of  Virginia,  re- 
specting the  district  courts  of  that  state  s.  28, 
(Rev.  Code,  p.  85,)  provides,  that  "every  judg- 
ment entered  in  the  office  against  a  defendant 
and  bail,  or  against  a  defendant  and  sheriff, 
shall  be  set  aside,  if  the  defendant,  at  the  suc- 
ceeding court,  shall  be  allowed  to  appear  with- 
out bail,  put  in  good  bail,  being  ruled  so  to  do, 
or  surrender  himself  in  custody,  and  shall  plead 
to  issue  immediately."  And  in  sec.  42,  of  the 
same  act,  p.  87,  it  is  further  provided,  "that  all 
judgment  by  default  for  want  of  an  appearance 
or  special  bail,  or  pleas  as  aforesaid,  and  non- 
suits or  dismissions  obtained  in  the  office,  and 
not  set  aside  on  some  day  of  the  next  succeed- 
ing district  court,  shall  be  entered  by  the  clerk 
as  of  the  last  day  of  the  term;  which  judgment 
shall  be  final  in  actions  of  debt  founded  on 
any  specialty,  bill,  or  note  in  writing,  ascertain- 
ing the  demand,  unless  the  plaintiff  shall 
choose  in  any  such  case  to  have  a  writ  of  in- 
quiry of  damages;  and  in  all  other  cases  the 
damages  shall  be  ascertained  by  a  jury,  to  be 
impaneled  and  sworn  to  inquire  thereof,  as  is 
hereinafter  directed." 

Upon  an  equitable  construction  of  these  sec- 
tions of  the  act,  the  practice  in  Virginia  has 
been  to  permit  the  defendant  to  come  in  at  a 
subsequent  term  and  avail  himself  of  any  such 


defence  as  he  has^  in  the  same  manner  as  if  he 
had  pleaded  it  at  the  particular  term  men- 
tioned. This  question  has  been  discussed  in 
Virginia,  and  received  the  construction  for 
which  I  contend.  The  case  of  Downman  v. 
Downman'a  Executor,  1  Wash.  26,  was  a  plea  of 
tender  after  office  judgment  confirmed.  In  p.  27, 
the  court  say,  "these  words,  'plead  to  issue  im- 
mediately,' are  the  same  as  were  used  in  the  old 
act  of  1753,  for  establishing  the  general  court; 
under  which  the  practice  of  that  court  was  very 
liberal,  in  allowing  a  defendant  to  plead  that 
which  did  not  make  an  issue,  but  required  sub- 
sequent pleadings,  provided  the  real  Justice  of 
the  case,  and  not  intended  delay,  was  thereby 
promoted.  This  is  unavoidable  in  cases  of 
bonds  with  collateral  conditions,  where  the  de- 
fendant cannot  plead  to  issue."  This  is  also 
agreeable  to  the  principle  laid  down  by  Lord 
Holt,  in  2  Salk.  622.  "That  though  a  judgment 
be  ever  so  regularly  entered,  it  shall  be  set  aside 
at  any  time  on  payment  of  costs,  so  as  the  plain- 
tiff does  not  •lose  a  trial."  And  again  [•I  14 
in  p.  28;  "Considering  the  circumstances  of 
this  country  and  the  dispersed  situation  of  at- 
torneys and  their  clients,  who  can  seldom  com- 
municate with  each  other  but  at  court,  justice 
seems  to  require  a  relaxation  in  those  rules 
(English  rules)  of  practice.  It  would  seem  to  me 
proper  to  allow  a  discretion  in  the  judges  to  ad- 
mit any  plea  which  appears  necessary  for  the 
defendant's  defense,  and  only  to  resort  to  the 
rigor  of  the  rule  where  delay  appears  to  be  in- 
tended." This  plea,  then,  if  necessary  for  the 
defendant's  defense,  ought  to  have  been  admit- 
ted. It  contains  nothing  exceptionable,  and 
the  facts  stated  in  it,  if  true,  are  a  justification. 
There  is  no  case  more  proper  for  special  plead- 
ing than  one  in  which  the  prejudices  of  the 
people  are  enlisted  on  one  side  or  the  other. 
The  law  only  directs  what  is  to  be  done  the 
first  term,  but  afterwards  it  is  left  open  to  the 
discretion  of  the  court.  In  this  case,  there  can 
be  no  pretence  that  the  plea  was  intended  for 
delay,  as  it  was  offered  on  the  9th^  and  the 
cause  was  not  tried  until  the  14th  of  October, 
so  that  there  was  full  time  to  answer  the  plea 
and  make  up  the  issue. 

To  show  that  this  plea  is  good  justification, 
I  refer  to  the  case  of  Coofe  v,  Wirrall,  Cro.  .fac 
193,  where  a  similar  plea  was  adjudged  good 
upon  demurrer. 

It  is  a  common  practice,  even  in  the  English 
courts,  to  permit  the  general  issue  to  be  with- 
drawn, and  a  special  plea  filed,  where  it  is  not 
done,  with  an  intent  to  delay.  Jefferya  v.  Wal- 
ter, I  Wilson,  177;  and  254,  Taylor  v,  Jod- 
drelU  But  the  case  of  Doumman  v,  Doicnman's 
Executors,  before  cited,  seems  conclusive  upon 
this  question. 

Chase,  J.  Have  the  rules  of  the  Virginia 
courts  been  adopted  in  the  circuit  court? 

Lee.  I  conceive  the  circuit  court  of  Alexan- 
dria to  be  in  the  same  situation  as  the  district 
court  at  Richmond.  And,  as  I  understand  the 
act  of  congress,  they  are  obliged  to  adopt  the 
practice  of  the  courts  of  Virginia,  except  where 
the  circuit  court  has  actually  made  a  different 
rule. 

•Simms,  for  defendant  in  error.  [•I  16 

I  will  not  deny  that  the  courts  of  Virginia 
have  gone  the  length  stated  in  Washington's 
Reports.    They  have  used  their  discretion,  and 
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have  considered  whether  the  plea  offered  tends 
to  the  justice  of  the  cause,  or  whether  it  is  in- 
tended only  for  delay.  In  this  case,  the  time 
having  paired  when  the  defendant  could  file  his 
plea  as  a  matter  of  right,  it  was  entirely  in  the 
discretion  of  the  court  to  admit  or  reject  it. 

It  is  certainly  not  a  sufficient  justification  for 
the  defendant  to  say  that  the  magistrate  com- 
mitted the  plaintiff;  for  that  neither  destroys 
the  evidence  of  express  malice,  nor  shows  prob- 
ahle  cause  for  the  prosecution.  The  magistrate 
might  have  committed  upon  the  evidence  of  the 
defendant  Resler  himself;  so  that  this  plea 
would  most  probably  have  been  overruled  upon 
demurrer,  and  at  any  rate  would  have  created 
delay ;  for  in  a  matter  of  so  much  consequence, 
it  cannot  be  presumed  that  the  counsel  for  the 
plaintiff  could  at  once  determine  whether  to  de- 
mur or  to  join  issue. 

The  defendant  was  not  precluded  from  mak- 
ing a  proper  defense.  He  might  have  shown 
probable  cause  on  the  general  issue,  for  the 
gist  of  the  action  is  the  want  of  probable  cause ; 
and  the  court  had  the  power  of  instructing  the 

J'ury  whether  such  cause  was  shown  or  not. 
Jull.  N.  P.  14. 

It  is  said  that  the  plea  was  offered  in  a  rea- 
sonable time.  It  cannot  surely  be  said  that 
three  days  in  the  hurry  of  the  court  is  a  rea- 
sonable time  to  answer  such  a  plea — ^so  say  the 
courts  of  Virginia. 

This  plea  amounts  to  the  general  issue,  and 
therefore  ought  not  to  have  been  received.  The 
justice  of  the  case  did  not  require  it,  and  it  is 
only  to  promote  justice  that  the  courts  have 
ever  deviated  from  the  precise  terms  of  law. 

Mason,  on  the  same  side. 

Admitting  for  a  moment  that  the  practice  of 
the  Virginia  courts  was  binding  upon  the  cir- 
116*]  cuit  court,  yet  the  'court  have  only 
exercised  the  same  discretion  which  a  Virginia 
court  might  have  exercised.  There  is  a  partic- 
ular time  allowed  for  special  pleading;  after 
that  time,  the  admission  of  a  plea  is  discretion- 
ary with  the  court.  The  case  in  Washington's 
Beports  is  clear  to  show  that  it  is  altogether  a 
matter  of  discretion.  The  court  might  have 
refused  to  receive  any  plea  at  all ;  for  the  right 
of  the  defendant  to  set  aside  the  office  judg- 
ment, by  pleading  to  issue,  is  confined  to  the 
court  next  succeeding  the  office  judgment. 

But  the  defendant  had  every  advantage  un- 
der the  general  issue,  which  he  could  have  had 
under  his  plea.  It  is  extremely  clear  that  the 
plaintiff  must  show  malice,  and  the  defendant 
matter  of  justification.  The  rules  of  practice 
in  the  courts  of  Virginia,  are  confined  to  Vir- 
ginia. The  courts  of  the  United  States  are  not 
bound  by  thenu  They  have  power  to  make 
their  own  rules. 

Lee,  in  reply. 

Our  complaint  is,  that  the  inferior  court  has 
not  exercised  its  discretion  in  the  manner  it 
ought  to  do.  I  use  the  word  discretion  differ- 
ently from  Mr  Mason.  The  exercise  of  such 
discretion  is  subject  to  the  control  of  this  court. 
If  we  look  to  the  decisions  of  the  courts  in  Vir- 
ginia, we  find  that  they  have  soundly  exercised 
their  discretionary  power.  The  i)ractice  has 
constantly  been  to  let  in  the  parties  notwith- 
standing any  laches.  Was  it  proper  in  the 
court  to  say,  that  although  we  have  a  right  to 
suffer  you  to  bring  the  question  ol  probable 
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cause  before  the  court,  and  to  take  it  from  the 
jury,  and  although  you  wish  so  to  do,  yet  we 
will  not  permit  you,  but  will  compel  you  to  go 
before  the  jury;  where  facts  disclosed,  not  per- 
tinent to  the  issue,  might  make  an  improper 
impression? 

CusHiNQ,  /.  Do  you  admit  that  the  defend- 
ant might  have  given  in  evidence,  under  the 
general  issue,  the  facts  stated  in  the  plea  of* 
feredt 

Lee.  It  is  sufficient  for  us  if  it  was  a  matter 
of  doubt.  In  such  a  case,  a  cautious  practi- 
tioner will  always  take  the  safest  method,  and 
plead  the  facts  specially. 

•There  is  no  doubt  but  the  court  had  [•IIT 
a  right  to  make  rules  of  practice  for  itself. 
But  not  having  made  such  a  rule  in  tliis  case, 
its  discretion  ought  to  have  been  guided  by  the 

Practice  of  the  Virginia  courts.  We  therefore 
ope  that  this  court  will  correct  the  indiscreet 
exercise  of  the  power  of  the  court  below  in  this 
case. 

The  Court.  It  is  true  that  the  courts  in 
Virginia  have  been  very  liberal  in  admitting 
any  plea,  at  the  next  term  after  an  oflice  judg- 
ment, which  was  necessary  to  bring  forward  the 
substantial  merits  of  the  case,  whether  it  was 
strictly  an  issuable  plea,  pr  not.  But  at  a  sub- 
sequent term^  it  is  a  matter  of  mere  discretion 
with  the  court  whether  they  will  admit  any 
special  plea  at  all. 

In  the  present  case  the  facts  stated  in  the 
plea  offered,  might  have  been  given  in  evidence 
on  the  general  issue;  the  court  exercised  their 
discretion  soundly  in  rejecting  the  plea. 

Judgment  affirmed. 


TURNER  V.  FENDALL. 

A  sheriff  makes  the  money  upon  a  fl,  fa.  at  the 
suit  of  A.  V,  B.  and  afterwards  a  fl.  fa.  against  A. 
is  put  into  his  hands,  he  cannot  levy  it  upon  the 
money  of  A.  made  by  the  /t.  fa.  of  A.  v.  B..  for  it 
does  not  become  the  goods  and  chattels  of  A.  until 
it  is  paid  over  to  him ;  and  by  the  command  of  the 
writ  the  sheriff  is  in  strictness  bound  to  bring  the 
money  into  court,  there  to  be  paid  to  the  plaintiff. 

On  a  motion,  in  Virginia,  against  a  sheriff  for 
not  paying  over  moneys  by  him  collected  on  exe- 
cution, it  is  not  necessary  that  the  Judgment 
against  the  sheriff  should  be  rendered  at  the  term 
next  succeeding  that  to  wliich  the  execution  has 
been  returned. 

Proceedings  before  magistrates  in  cases  of  Insol- 
vent  debtors  are  matters  in  pais,  and  may  be 
proved  by  parol  testimony. 

It  is  not  error  in  the  court  below  to  reject,  as 
incompetent,  admissible  testimony  tending  to  prove 
a  fact  not  relevant  to  the  case  before  the  court. 

Money  may  be  taken  in  execution  if  in  th»  pos- 
session of  the  defendant 

THIS  was  a  vnrit  of  error  to  reverse  a  judg- 
ment of  the  circuit  court  of  the  District  of 
Ck)lumbia,  sitting  at  Alexandria,  rendered  on  a 
motion  by  Fendall  against  Turner,  late  ser- 
geant of  the  corporate  town  of  Alexandria,  for 
the  amount  of  money  received  by  him  on  a 
fieri  faciaa  issued  on  a  judgment  in  favor  of 
Fendall  against  one  Towers. 

This  motion  was  grounded  on  an  act  of  as- 
sembly of  Virginia,  Rev.  Code,  p.  317,  s.  51,  by 
which  it  is  enacted  that  "if  any  sheriff,  under 
sheriff,  or  other  officer  shall  make  return  upon 
any  writ  of  fieri  faciaa  or  venditioni  exponas, 
that  he  hath  levied  the  debt^  damages  or  costs, 
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as  in  Buch  writ  is  required,  or  any  part  thereof, 
and  shall  not  immediately  pay  the  same  to  the 
party,  to  whom  the  same  is  payable,  or  his  at- 
torney," "it  shall  and  may  oe  lawful  for  the 
118*]  creditor  at  *whose  suit  such  writ  of 
fieri  facias,  &c.  shall  issue,  upon  a  motion  made 
in  the  next  succeeding  general  court,  or  other 
court  from  whence  sudi  writ  shall  issue,  to  de- 
mand judgment  against  such  sheriff,  officer  or 
under  sheriff,  or  securities  of  such  under  sher- 
iff, for  the  mon^  or  tobacco  mentioned  in  such 
writ,  or  so  much  thereof  as  shall  be  returned 
levied  on  such  writ  of  fieri  fadaa,  &c.  with  in- 
terest thereon  at  the  rate  of  15  per  centum  per 
ftnniim,  from  the  return  day  of  the  execution 
untU  the  judgment  shall  be  discharged;  and 
such  court  is  hereby  authorized  and  required  to 

S've  judgment  accordingly,  and  to  award  execu- 
on  thereon;  provided  such  sheriff  or  officer 
have  ten  days'  previous  notice  of  such  motion." 
Fendall  had  recovered  judgment  against 
Towers,  in  the  court  of  hustings  in  the  town  of 
Alexandria,  for  627  dollars  and  62  cents  dam- 
ages, and  4  dollars  and  91  cents  costs,  on  which 
judgment  a  fieri  faoiae  issued,  directed  to  the 
sergeant  of  tne  court  of  hustings,  dated  on  13th 
of  December,  1800,  returnable  to  the  said  court 
of  hustings  on  the  first  Monday  of  February 
then  next.  Upon  this  writ  was  the  following 
return,  viz. :  ''Sergeant  returns,  executed  on  one 
large  copper  boiler  and  sundry  casks,  and  sold 
for  the  sum  of  703  dollars  and  98  cents,  includ- 
ing sergeant's  commissions,  on  which  money  I 
have  levied  a*  writ  of  fieri  faoiae,  issued  from 
the  clerk's  office  of  the  court  of  Fairfax  county, 
on  a  judgment  obtained  by  William  Deneale 
against  Robert  Young  and  Philip  R  Fradall, 
merchants,  trading  under  the  Arm  of  Robert 
Young  and  company. 

"Chables  Tubneb,  T.  S." 

Before  the  next  succeeding  term  of  the  court 
of  hustings,  after  the  return  of  the  execution, 
the  act  of  congress  of  27th  of  February,  1801, 
concerning  the  District  of  Columbia,  intervened, 
by  which  the  laws  of  Virginia,  as  they  then  ex- 
isted, were  declared  to  be  and  continue  in  force 
in  that  part  of  the  District  of  Columbia  which 
was  ceded  by  that  state  to  the  United  States, 
and  by  them  accepted  for  the  permanent  seat  of 
govemmoit;  and  all  suits,  process,  &e.  de- 
pending in  the  court  of  hustings  for  the  town 
of  Alexandria,  were  transferred  to  the  circuit 
court  of  the  District  of  Columbia  established  by 
119*1  ^^^  *act;  and  the  first  session  of  the 
circuit  court  in  Alexandria  was  by  law  held  on 
the  second  Monday  of  April,  1801. 

To  that  term,  April,  1801,  Fendall  gave  Tur- 
ner notice,  in  the  usual  form,  that  on  the  first 
day  of  the  ooiut  he  should  move  for  judgment 
against  him  for  the  amount  of  the  execution, 
with  interest  thereon,  according  to  law;  which 
notice  was  signed  'Thilijp  Riclmrd  Fendall,  for 
the  trustees  of  Philip  Richard  Fendall,"  and 
was  duly  served.  Turner  not  having  appeared, 
the  motion  was  continued  to  the  next  term, 
July,  1801,  when  he  appeared  and  admitted  the 
regularity  of  the  delivery  and  continuance  of 
the  notice;  and  the  court,  upon  argument,  gave 
judgment  for  the  plaintiff  Fendall;  to  reverse 
which  judgment.  Turner  sued  out  the  present 
Mrrit  of  error. 

The  record  which  came  up  contained  three 

'"  of  exceptions. 


Hie  first  stated  that  the  defendant  Turner,  to 
prove  tliat  Fendall  had  taken  the  oath  of  an  in- 
solvent debtor,  and  was  thereupon  discharged 
out  of  custody,  produced  the  following  writing, 
viz.:  "Fairfax,  ss.  Whereas  Philip  Richard 
Fendall,  a  prisoner  confined  in  the  gaol  of 
Fairfax  county,  under  execution  at  the  suit  of 
Samud  Love,  issued  from  the  district  court  of 
Dumfries,  and  it  appearing  that  legal  notice 
had  been  given,  and  a  warrant  issued,  for 
bringing  before  us,  for  the  purpose  of  taking 
the  oath  of  an  insolvent  debtor,  and  the  said 
Philip  Richard  Fendall  having  this  day,  in 
the  court  house  of  the  said  county,  delivered  in 
a  schedule  of  his  estate  and  effects,  and  taken 
the  oath  prescribed  by  law;  these  are  there- 
fore in  the  name  of  the  commonwealth  to  com- 
mand you  to  discharge  the  said  Philip  Richard 
Fendall  out  of  your  gaol  and  custody,  and,  for 
so  doing  this  shall  be  your  sufficient  warrant. 
Given  under  our  hands  and  seals,  this  twenty- 
first  day  of  March,  eighteen  hundred. 

"WiixiAM  Hebbebt,  8eaL 

*^  West,  SeaL 

*To  the  sheriff  or  keeper  of  the  gaol  of  Fairfax 
Coimty;"  and  offered  to  prove  the  hand  writ- 
ing of  the  said  William  Herbert  and  Roger 
West;  and  also  to  prove  by  oral  testimony  that 
the  said  Philip  Richard  Fendall  did  take  the 
*oath  of  an  insolvent  debtor  before  the  [*120 
said  William  Herbert  and  Roger  West,  whose 
names  are  subscribed  to  the  said  writing,  and 
also  to  prove  by  oral  testimony  that  the  said 
William  Herbert  and  Roger  West  were  magis- 
trates of  the  county  of  Fairfax,  on  the  21st  of 
March,  1800,  and  had  acted  as  such  for  many 
years  before;  but  the  court  gave  it  as  their 
opinicm  that  the  said  writing  and  oral  testi- 
mony were  not  legal  evidence  to  be  admitted 
to  prove  the  above-mentioned  facts. 

The  2d  bill  of  exceptions  stated,  that  the  de- 
fendant Turner  offei^  to  show  to  the  court 
that  the  trustees  of  Fendall  were  not  entitled 
to  the  money  levied  on  the  execution  of  Fen- 
dall V.  Towers,  but  the  court  refused  to  suffer 
him  to  go  into  that  inquiry. 

The  3d  bill  of  exceptions  stated,  that  the  de- 
fendant Turner  produced  a  copy  of  an  execu- 
tion issued  on  a  judgment  obtained  by  William 
Deneale  against  Robert  Younff  and  Philip  Rich- 
ard Fendall,  (the  plaintiff  m  the  moUon  be- 
low,) and  a  copy  of  the  return,  which  return 
was  in  these  words,  "Executed  on  the  sum  of 
682  dollars  and  43  cents,  mon^  in  my  hands, 
beinff  the  amount  of  the  sum  received  by  me 
for  Qke  sale  of  certain  property  taken  by  virtue 
of  a  fieri  fadae,  issued  from  the  clerk's  office 
of  the  court  of  hustinffs  of  Alexandria,  on  a 
judgment  obtained  by  the  within  named  Philip 
R.  Fendall  against  John  Towers. 

«<Chable8  Tubneb,  T.  S." 

And  alleged  that  he  had  a  rights  and  was 
bound,  to  levy  that  execution  on  the  money  ef 
the  said  FendiEill,  which  he  had  levied  by  virtue 
of  the  execution  of  Fendall  v.  Towers,  and 
which  was  in  his  bauds  separate  and  distinct 
from  any  other  money  at  the  time  the  execution 
of  Deneale  v.  Young  and  Fendall  was  delivered 
to  him;  but  the  court  gave  it  as  their  opinion 
that  he  had  not  a  righC  and  was  not  bound  so 
to  do. 

%  The  case  was  now  argued  by  Simms,  for  the 

Cranch  1. 


1801 


TuBiHEB  y.  Fbndall. 


120 


plaintiff  in  error,  and  by  C.  Lee  and  Swann, 
for  defendant. 

121*]    *For  the  plaintiff  in  error,  it  was  con- 
tended. 

let.  That  the  court  below  was  not  authorized 
to  render  jud^^ent  at  any  other  term  than  that 
next  succeeding  the  return  of  the  execution. 

2d.  That  the  testimony  offered  to  prove  the 
insolvency  of  Feudal!,  was  competent  for  that 
purpose,  and  oueht  not  to  have  been  rejected. 

3d.  That  the  defendant  below  ought  to  have 
"been  permitted  to  prove  the  trustees  of  Fen- 
<dall  not  entitled  to  receive  the  money  on  the 
^execution  of  Fendall  v.  Towers. 

4th.  That  Turner  had  a  right  to  levy  the 
^execution  of  Deneale  ▼.  Youn^  and  FendsAl,  on 
the  money  of  Fendall  in  his  nands. 

Ist.  The  act  of  assembly  giving  this  remedy 
-against  sheriffs  ought  to  be  construed  strictly, 
t>ecause  it  is  a  penal  law,  inasmuch  as  it  sub- 
jects the  officer  to  a  penalty  of  15  per  cent,  per 
-annum,  for  not  paying  over  the  money  levied 
upon  an  execution;  and  because  this  summary 
process  by  motion  is  in  derogation  of  the  com- 
mon law  proceedings. 

The  words  of  the  act  are,  that  "upon  a  mo- 
tion made  to  the  next  succeeding  general  court, 
or  other  court  from  whence  such  writ  shall  is- 
sue," '*9uch  court  is  hereby  authorized  and  re- 
<]uired  to  give  judgment  accordingly;"  that  is, 
^such  next  succeeding  court."  The  court  in 
April  was  the  next  succeeding  court;  but  the 
«ourt  in  July,  at  which  this  judgment  was  ren- 
dered, had  no  jurisdiction  of  the  cause.  And 
mlthough  consent  will  take  away  error,  yet  it 
unll  not  give  jurisdiction. 

2d.  The  testimony  offered  to  prove  the  insol- 
vency of  Fendall,  ought  to  have  been  admitted. 

By  the  act  of  assembly  respecting  insolvent 
debtors  (Rev.  Code,  p.  314,  315,  s.  40  and  41,) 
upon  the  debtor's  delivering  his  schedule,  and 
taking  the  oath,  all  his  estate  becomes  vested, 
l>y  act  of  law^  in  the  sheriff  of  the  county,  and 
debts  due  to  him  are  to  be  recovered  in  the 
name  of  the  sheriff.  This  money  was  either  the 
money  of  Fendall,  and  so  vest^  in  the  sheriff 
as  part  of  the  estate  in  possession,  or  else  it  was 
122*1  &  chose  in  action,  and  then  the  *sheriff 
Is  the  only  person  entitled  to  recover  it.  In 
either  case,  by  showing  the  insolvency  of  Fen- 
dall, we  show  that  the  title  is  out  of  him,  so 
that  he  cannot  support  his  motion.  The  act  of 
assembly  does  not  make  the  act  of  the  magis- 
trates in  administering  the  oath,  and  granting 
the  warrant  of  discharge  of  an  insolvent  debtor^ 
a  matter  of  record.  Third  persons  have  no 
means  of  proving  the  fact  of  insolvency  but  by 
parol  testimony.  It  must  be  proved  "like  any 
•other  matter  in  pais.  We  offered  the  best  evi- 
dence which  the  nature  of  the  case  will  admit. 
We  offered  the  original  warrant  of  discharge 
under  the  hands  and  seals  of  the  magistrates, 
and  parol  proof  that  they  were  magistrates  at 
the  time,  and  had  acted  as  such  for  many  years 
before,  together  with  evidence  of  their  hand 
writing.  General  reputation  has  always  been 
<son8idered  as  sufficient  proof  of  the  official 
•character  of  a  magistrate. 

3d.  The  defendant  below  ought  to  have  been 
permitted  to  show  that  the  trustees  of  Fendall 
were  not  entitled  to  the  money.  The  notice  in 
this  case  was  given  by  Fendall  for  his  trustees. 
Tomer  sould  not  know  whose  claims  he  had  to 
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oppose,  whether  those  of  Fendall  alone,  or  those 
of  his  trustees.  It  was  necessary  for  him,  there- 
fore, to  show  that  neither  the  one  nor  the 
others  were  entitled  to  recover  upon  this  mo- 
tion ;  and  he  came  prepared  to  do  this,  but  the 
court  would  not  suffer  him  to  do  it.  Fendall, 
by  reason  of  his  insolvency,  and  the  consequent 
operation  of  law  in  transferring  all  his  rights 
to  the  sheriff,  could  not  recover  in  his  own 
name  for  his  own  use  and  benefit;  but  still, 
as  courts  of  law  will  protect  trusts  and  equi- 
table rights  where  they  are  made  to  appear, 
and  as  the  transfer  of  the  estate  and  effects 
of  an  insolvent  debtor,  which  takes  place  by 
the  operation  of  law,  does  not  transfer  those 
things  which  the  insolvent  has  merely  as  trus- 
tee, and  as  the  name  of  Fendall  might,  there- 
fore, still  be  used  for  the  boiefit  of  the  trus- 
tees, it  was  competent  and  proper  for  the  de- 
fendant below  to  show  that  the  trustees  had 
not  that  equitable  right  which  the  law  will 
protect. 

4th.  The  fourth  point  seems  to  divide  itself 
into  two  parts. 

1st.  Can  money  be  taken  upon  a  fieri  facias 
in  any  case? 

*2d.  Can  the  officer  levy  a  fieri  facias  [*123 
on  money  in  his  own  hands  which  he  has  col- 
lected for  the  use  of  the  debtor  f 

1st.  It  is  a  general  principle  that  all  goods 
and  chattels,  the  property  of  the  debtor,  may 
be  taken  in  execution,  and  when  an  officer  has 
it  in  his  power  to  satisfy  an  execution  to  him 
directed,  it  is  his  duty  to  do  it,  and  he  is  liable 
to  the  creditor  if  he  fails  so  to  do.  The  money 
of  a  debtor  is  a  part  of  his  goods  and  chattels; 
it  follows,  that  it  is  liable  to  an  execution. 
There  is  no  possible  reason  why  it  should  not 
be  so.  It  is  said  there  are  some  old  authori- 
ties to  the  contrary,  and  that  the  reason  giy&a. 
is,  that  money  cannot  be  sold.  Doug.  219, 
Armistead  v.  PJUlpot.  But  the  reason  of  selling 
the  goods  taken  on  execution  is  that  money 
may  be  raised,  and  surely  the  execution  may 
as  well  be  satisfied  by  taking  money  itself,  as 
by  ts^ing  goods  which  must  be  sold  to  raise  the 
money.  In  2  Shower,  166,  Rem  v.  We55,  it  is 
said  that  by  a  levari  facias  "the  sheriff  may 
take  ready  money."  And  in  this  respect  there 
is  no  difference  between  a  levaH  facMS  and  a 
fieri  facias. 

The  law  is  expressly  laid  down  in  Dalt.  Sher- 
iff, 145  and  543,  that  money  may  be  taken  on 
a  fieri  facias, 

2d.  If  money  in  the  possession  of  the  debtor 
may  be  taken,  does  the  money  being  In  the 
hands  of  the  sheriff  make  any  difference? 

In  the  ease  of  Rea  v.  Bird,  2  Show.  B7,  ''it 
was  resolved  by  the  court,  on  motion,  that  on 
a  fieri  faunas  the  sheriff  may  sell  the  goods,  and 
if  he  pay  the  money  to  the  party,  it  is  g6od,  and 
the  court  will  allow  of  such  return,  because  the 
plaintiff  is  thereby  satisfied;  although  the  writ 
run,  *'ita  quod  haheai  coram  nohis/*  Ac.  The 
same  doctrine  is  held  in  5  Go.  90,  a.  Hoe's  Case. 

It,  then,  the  sheriff  might  have  paid  this 
money  to  Fendall,  and  had  so  paid  it,  he  would 
have  been  bound  to  seize  it  again  instantly  to 
satisfy  the  execution  of  Deneale.  If  he  might 
have  done  this,  and  if  it  was  his  duty  to  satisfy 
the  execution  of  Deneale,  where  was  the  neces- 
sity of  his  *goinff  through  the  ceremony  [*124 
of  A  payment  of  the  mon^  to  Fendall.    Here 
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St  is  stated  by  the  officer  that  he  kept  the  money 
of  Fendall  distinct  and  separate  from  all  other 
money,  and  that  he  levied  the  execution  of 
Deneale  on  that  identical  money.  This  is  in 
substance  the  same  thing  as  if  the  money  had 
been  paid  over  to  Fendall,  and  afterwards 
seized  by  the  officer. 

On  the  part  of  the  defendant  in  error,  it  was 
said,  in  reply, 

1st.  As  to  the  power  of  the  court  to  give 
judgment  at  a  term  subsequent  to  the  term  next 
after  the  return  of  the  execution,  that  although 
the  act  of  assembly  may  be  penal,  and  although 
the  remedy  may  be  in  derogation  of  the  common 
law  proceedings,  yet,  like  all  other  statutes,  it 
must  have  a  reasonable  construction.  It  could 
never  be  supposed  to  intend  that  if  the  court 
did  not  give  the  judgment  at  the  first  term,  the 
jurisdiction  which  they  once  had  should  ceasfi. 

2d.  The  fact  of  FendalPs  insolvency  Was  not 
material  to  the  question  before  the  court,  be- 
cause any  person  who  was  equitably  entitled 
to  the  money  would  not  be  precluded  from  his 
claim  by  this  jud^ent;  and  by  the  act  of  as- 
sembly no  one  but  the  creditor  in  whose  name 
the  judgment  was  rendered  is  entitled  to  this 
summary  process  against  the  officer  who  refuses 
to  pay  the  money  levied  upon  the  execution; 
and  if  any  other  person  was  in  equity  entitled 
to  the  money,  he  must  still  use  the  name  of 
Fendall.  The  name  of  the  nominal  creditor 
must  be  used,  or  the  remedy  given  by  the  stat- 
ute would  be  wholly  lost.  He  is  the  only  per- 
son who  could  acknowledge  a  satisfaction  upon 
record,  and  it  ought  not  to  be  in  the  power  of 
the  officer  to  allege  an  equitable  claim  in  an- 
other person  to  support  his  own  improper  act. 
3  Cro.  66,  176,  Benson  v.  Flower.  In  that  case 
the  creditor  had  become  bankrupt  after  the 
money  was  made  upon  the  execution  and  before 
the  return;  and  upon  the  return,  the  assignees 
contended  that  they  had  the  right  to  receive  the 
money,  but  the  court  ordered  it  to  be  paid  to 
the  bankrunt,  because  the  assignees  were  no 
parties  to  tne  suit,  and  the  bankrupt  was  the 
only  person  who  cotdd  acknowledge  satisfaction 
upon  the  record ;  and  the  money,  being  levied  by 
the  sheriff  before  the  assignment,  was  to  be  con- 
125*]  sidered  *as  in  cuatodia  legia,  and  so  not 
assignable.  It  was  not  the  money  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  because  it 
did  not  become  his  money  until  he  received  it. 

But  if  the  insolvency  of  Fendall  were  ma- 
terial, still  the  evidence  adduced  was  not  con- 
clusive of  the  fact,  nor  even  competent  to  prove 
it.  It  was  not  the  best  evidence  which  the  na- 
ture of  the  case  admitted.  If  the  act  of  the 
magistrates  was  a  simple  act  in  pais,  yet  they 
themselves  were  the  most  competent  witnesses 
to  prove  the  fact,  and  their  testimony  would  be 
better  »evidence  than  paper  purporting  to  be 
signed  by  W.  Herbert  and  R.  West,  who  do  not 
style  themselves  magistrates,  even  if  their 
handwriting  should  be  proved.  It  does  not  ap- 
pear that  they  were  dead^  or  that  their  testi- 
mony could  not  be  obtained.  And  as  to  com- 
mon report  being  evidence  of  their  being  magis- 
trates, it  certainly  was  not  the  best  evidence, 
because  their  commissions,  and  the  certificate  of 
their  taking  the  requisite  oaths  of  office,  were 
matters  of  record.  Esp.  N.  P.  741.  When  the 
acts  of  magistrates  are  questioned  in  the  county 
in.  which  they  are  said  to  be  justices,  common 
report  may  be  sufficioit.  because  all  persons  are 
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supposed  to  be  obliged  to  take  notice  of  the 
officers  of  their  county.  But  in  this  case  they 
were  alleged  to  be  justices  of  a  foreign  county. 
The  county  of  Fairfax  is  no  part  of  the  District 
of  Columbia. 

But  this  was  not  a  trial  by  jury,  and  it  is 
very  questionable,  whether  in  such  a  case,  a  re- 
jection of  admissible  evidence  can  be  assigned 
for  error,  with  any  more  propriety  than  an  ad- 
mission of  incompetent  testimony. 

3d.  It  is  contended  that  Turner  ought  to  have 
been  permitted  to  show  that  the  trustees  of 
Fendall  had  no  right  to  receive  the  money. 
The  answer  to  that  is,  that  the  court  were  not 
trying  the  right  of  the  trustees,  and  could  not 
look  into  their  equitable  claims.  The  court 
were  sitting  as  a  court  of  law,  and  not  as  a 
court  of  chancery.  If  the  trustees  had  an 
equitable  right,  they  were  not  precluded  from 
asserting  it  in  a  proper  manner;  if  they  had 
not,  it  did  jiot  affect  the  present  question.  If 
they  had  a  legal  right,  they  would  not  be  barred 
by  the  judgment  in  this  case.  In  whatever 
light  the  subject  is  viewed,  it  appears  to  be 
perfectly  immaterial  to  the  present  question. 

•4th.  But  the  fourth  point  includes  [*126 
the  real  merits  of  this  controversy.  Had  the 
officer  a  right  to  satisfy  the  execution  of  Den- 
eale V.  Young  and  Fendall,  out  of  the  money 
in  his  hands  levied  by  virtue  of  the  execution 
of  Fendall  v.  Towers? 

1st.  Money  cannot  in  any  case  be  taken  by 
the  officer  upon  an  execution.  It  is  a  general 
principle  that  on  a  fieri  fcLcias  the  goods  taken 
cannot  be  delivered  to  the  creditor  in  satisfac- 
tion to  the  debt,  but  must  be  sold;  and  the 
books  give  this  as  a  reason  why  money  cannot 
be  taken.  Another  reason  may  be,  that  money 
cannot  be  identified.  But  the  law  is  different 
in  Virginia  from  the  English  law,  in  respect  to 
the  proceedings  on  execution. 

By  the  act  of  assembly  respecting  execution. 
Rev.  Code,  p.  309,  s.  12  and  13,  the  officer,  on 
all  executions,  having  published  notice  of  the 
time  and  place  of  sale,  ten  days  before  such 
sale,  "shall  proceed  to  sell,  by  auction,  the 
goods  and  chattels,  so  taken,  or  so  much  there- 
of as  shall  be  sufficient  to  satisfy  the  judgment 
or  decree,  for  the  best  price  that  can  be  got  for 
the  same."  Here  it  is  evident  that  the  legisla- 
ture did  not  contemplate  the  case  of  money  it- 
self being  liable  to  be  taken  on  execution;  for 
they  have  made  it  the  duty  of  the  officer,  in  all 
cases  of  execution,  to  advertise  and  sell  the 
goods  taken.  But  the  next  section  is  still 
stronger,  for  it  provides  "that  if  the  owner  of 
such  goods  and  chattels  shrill  give  sufficient  se- 
curity to  such  sheriff  or  officer,  to  have  the 
same  goods  and  chattels  forthcoming  at  the 
day  of  sale,  it  shall  be  lawful  for  the  sheriff  or 
officer  to  take  a  bond  from  such  debtor  and  se- 
curities, payable  to  the  creditor,  reciting  the 
service  of  such  execution,  and  the  amount  of 
money  or  tobacco  due  thereon,  and  with  con- 
dition to  have  the  goods  or  chattels  forthcom- 
ing at  the  day  of  sale  appointed  by  such  sheriff 
or  officer,  and  shall  thereupon  suffer  the  said 
goods  and  chattels  to  remain  in  the  possession,^ 
and  at  the  risk  of  the  debtor  until  that  time.'^ 
It  would  be  absurd  to  suppose  an  officer  obliged 
to  appoint  a  day  of  sale  for  selling  money;  yet 
the  giving  of  a  forthcoming  bond  is  a  right 
which  the  debtor  has  by  law;  he  is  entitled  to 
the  delay  on  giving  the  security  required.   But 
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the  bond  cannot  be  taken  unless  a  day  of  sale  is 
appointed,  because  there  can  be  no  other  day 
127*]  on  which  the  'bond  can  become  for- 
feited. Hence,  then,  it  is  dear  that  the  legis- 
lature went  upon  the  ground  that  money  could 
not  be  taken  on  an  execution,  or  they  would 
have  excepted  such  a  case  from  the  general 
words  of  the  law.  But  if  money  was  liable  to 
be  taken  on  a  fieri  facias,  it  was  a  case  which 
mnst  have  often  happened,  and  could  not  have 
escaped  the  recollection  of  every  member  of  the 
legislature. 

A  strong  argument  arises  from  the  want  of 
adjudged  cases  on  this  point,  and  the  total  de- 
ficiency of  precedent  in  practice  within  our  own 
knowledge. 

In  the  case  of  Armistead  v,  Philpoif  cited 
from  Doug.  219.  Lord  Mansfield  confesses  that 
there  are  old  cases  which  say  that  money  can- 
not be  taken  in  execution,  even  though  found  in 
the  defendant's  scrutoire,  and  does  not  cite  any 
cases  to  the  contrary.  It  is  true,  he  says  the 
reason  given  is  a  quaint  one,  but  he  does  not 
say  it  was  not  good.  In  that  case,  the  money 
leried  for  the  debtor  was  ordered  to  be  paid  by 
the  sheriff  to  the  creditor  who  had  an  execu- 
tion, but  there  was  no  opposition  except  as  to 
the  attorney's  fees  on  the  first  execution,  which 
were  compromised,  /and  the  court  and  bar 
agreed  that  the  motion  was  of  the  first  impres- 
sion. 

2d.  But,  secondly,  this  was  not  the  money  of 
Fendall  imtil  it  was  paid  to  him;  and  there- 
fore if  the  law  be,  as  is  contended  that  money 
of  the  debtor  may  be  taken  in  execution,  yet 
the  principle  does  not  apply  to  this  case.  By 
the  receipt  of  the  money  by  the  sheriff,  Fen- 
dall did  not  become  entitled  to  the  individual 
Sieces  of  coin.  The  remedy  against  the  of- 
cer  was  not  detinue  or  trover,  but  an  action  of 
debt,  or  on  the  case.  The  officer  became  the 
debtor  of  t*endall  for  so  much  money,  and 
there  is  no  reason  why  it  should  be  more  liable 
to  an  execution  in  the  hands  of  the  sergeant, 
than  in  those  of  any  other  individual;  it  was 
neither  the  goods  nor  chattels  of  Fendall,  but 
a  mere  chose  in  action.  Fendall  could  not  com- 
pel the  ofiicer  to  pay  it  before  the  return  day  of 
the  execution.  If  in  the  meantime  the  money 
had  been  lost  or  destroyed  by  robbery,  fire, 
enemies,  lightning  or  tempest,  it  must  have 
been  the  loss  of  the  officer,  and  not  of  Fendall. 
The  command  of  the  writ  of  fieri  facias,  accord- 
128^1  ing  to  its  form  as  *prescribed  by  the 
act  of  assembly,  (Rev.  Code,  p.  306)  is,  "that 
you  have  the  said  sum  of  money  before  the 
judges  of  our  said  court,  the  day  of  , 

to  render  to  the  said  (creditor)  of  the  debt  and 
damages  aforesaid."  And  the  form  of  the  re- 
turn contained  in  the  same  act,  p.  307,  is,  "by 
virtue  of  this  writ  to  me  directed,  I  have  caused 
to  be  made  the  within  mentioned  sum  of 
of  the  goods  and  chattels  of  the  within  named 
A.  B.,  which  said  sum  of  ,  before  the 

judges  within  mentioned,  at  the  day  and  place 
within  contained,  I  have  ready,  as  that  writ  re- 
quires." 

The  form  of  the  writ  and  return  is  the  best 
possible  evidence  of  the  duty  of  the  officer.  He 
IS  obliged  to  have  the  money  in  court,  to  be 
there  paid  to  the  creditor ;  and  nothing  will  ex- 
cuse him  from  an  exact  compliance  with  the 
command  of  the  writ,  but  payment  to  the  per- 
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son  named  as  a  creditor  in  the  execution;  and 
even  this  not  as  a  matter  of  rigrht  but  of  favor. 
In  the  case  of  Rex  v.  Bird,  cited  ftom  2  Shower, 
87,  it  is  only  said  that  a  payment  to  the  party 
will  be  allowed  by  the  court,  and  the  reason 
given  is  because  the  plaintff  is  thereby  satis- 
fied. "But  this  is  only  by  permission  of  the 
court,  and  not  by  force  of  the  law."  2  Bac 
Abr.  352.  Now  if  the  plaintiff  is  not  satisfied, 
the  reason  fails,  and,  consequently,  the  rule 
does  not  hold  good.  In  2  Bac.  Abr.  352,  it  is 
said,  "in  strictness  the  money  is  to  be  brought 
into  court." 

In  the  case  of  Canon  v.  Smallwood,  3  Lev. 
203,  204,  it  is  said,  that  the  payment  of  the 
money  to  the  plaintiff  was  by  permission  of  the 
court,  not  ex  ritjore  juris;  and  the  court  often 
orders  the  sheriff  to  bring  the  money  into  court, 
and  does  not  permit  the  plaintiff  to  have  it ;  of 
which  power  the  court  would  by  this  means  be 
deprived. 

In  the  case  of  Benson  v.  Flower,  before  cited 
from  3  Cro.  166,  176,  it  is  expressly  stated  that 
the  money,  at  the  time  of  the  bankruptcy,  be- 
ing in  custodia  legis,  that  is,  in  the  hands  of 
the  sheriff,  was  not  the  property  of  the  bank- 
rupt, and  did  not  become  so  until  he  received  it. 
And  in  the  case  of  Armistead  and  Philpot,  tht 
money  was  first  brought  into  court,  and  there 
ordered  by  the  court  to  be  paid  to  the  second 
creditor,  on  affidavit  that  other  goods  and  chat- 
tels could  not  be  found.  This  case  shows,  as 
strongly  as  possible,  *the  necessity  of  [*129 
the  sheriff's  obeying  the  command  of  the  writ 
in  bringing  the  money  into  court  instead  of 
paying  it  over  to  the  creditor  out  of  court, 
because  otherwise  the  act  of  the  sheriff  would 
deprive  the  court  of  the  power  of  making  such 
an  order,  and  might,  in  many  cases,  deprive 
the  debtor  of  the  opportunity  of  obtaining 
speedy  justice^  on  a  motion  to  quash  the  execu- 
tion for  irregularity,  or  any  other  cause.  Be- 
sides, the  sheriff  might  go  on  and  levy  for  one 
creditor  after  another,  until  the  whole  sum 
should  be  swallowed  up  in  his  commissions. 

No  case  can  be  foimd  in  which  it  has  been 
permitted  to  be  done  at  the  discretion  of  the 
sheriff,  and  yet  it  is  a  case  which  must  happen 
in  every  day's  practice  if  it  could  be  done. 

The  Chief  Justice  delivered  the  opinion  of  the 
court. 

This  was  a  motion  made  by  the  defendant  in 
error  against  the  now  plaintiff,  in  the  circuit 
court  at  Alexandria,  under  an  act  of  the  Vir- 
ginia assembly,  which  declares  that  "if  any 
sheriff,  imder  sheriff  or  other  officer,  shall  make 
return  on  any  writ  of  fieri  facias,  or  venditioni 
exponas,  that  he  hath  levied  the  debt,  damages 
or  costs,  as  in  such  writ  is  required,  or  any  part 
thereof,  and  shall  not  immediately  pay  the  same 
to  the  parly  to  whom  the  same  is  payable,  or 
his  attorney,"  "it  shall  and  may  be  lawful  for 
the  creditor  at  whose  suit  such  writ  of  fieri 
facias  or  venditioni  exponas**  "shall  issue,  up- 
on a  motion  made  at  the  next  succeeding  gen- 
eral court,  or  other  court  from  whence  such 
writ  shall  issue,  to  demand  judgment  against 
such  sheriff,  officer,  or  under  sheriff,  or  securi- 
ties of  such  under  sheriff,  for  the  money  or 
tobacco  mentioned  in  such  writ,  or  so  much  as 
shall  be  returned  levied  on  such  writs,"  "with 
interest  thereon  at  the  rate  of  15  per  centum 
per  annum  from  the  return  day  of  the  execution 

57 


129 


SuFBEicB  Court  of  the  XJifiTCD  States. 


180) 


until  the  judgment  shall  be  discharged;  and 
such  court  is  hereby  authorized  and  required  to 
give  judgment  accordingly,  and  to  award  exe- 
cution thereon;  provided  such  sheriff  or  officer 
have  ten  days'  previous  notice  of  such  motion." 
That  Turner  had  been  sergeant  of  tho  town  of 
Alexandria,  and  had  returned  on  a  writ  of  fieri 
faoitu,  issued  on  a  judgment  rendered  by  the 
court  of  hustings  for  that  corporation, 
130»]  •in  favor  of  Philip  Richard  Fendall, 
that  he  had  made  the  deot,  and  had  levied 
thereon  a  writ  of  fieri  faoiae  issued  on  a  judg- 
ment obtained  by  William  Deneale  against 
Robert  Young  and  Philip  R.  Fendall,  mer- 
chants, trading  under  the  nrm  of  Robert  Toung 
ft  Co. 

Before  the  next  succeeding  term  of  the  court 
of  hustings  would  have  arrived,  that  court  was 
abolished,  and  all  its  powers  and  duties  trans- 
ferred to  the  circuit  court  of  the  District  of  Co- 
lumbia for  the  county  of  Alexandria. 

To  the  first  term  of  the  circuit  court  notice 
was  given  that  a  judgment  would  be  moved  for, 
and  the  notice  was  signed  'Thilip  Richard 
Fendall,  for  the  trustees  of  the  said  Philip 
Richard  Fendall." 

The  defendant  did  not  appear  to  the  notice, 
and  it  was  continued  to  tne  succeeding  term, 
when  the  parties  appeared,  and  the  defendant, 
to  prove  that  P.  R.  Fendall  had  taken  the  oath 
of  an  insolvent  debtor,  and  was  thereupon  dis- 
charged, offered  in  evidence  a  warrant  signed 
William  Herbert  and  R.  West,  discharging  the 
said  Philip  R.  Fendall  out  of  custody,  as  an  in- 
solvent debtor,  and  further  offered  to  prove  the 
handwriting  of  the  said  Herbert  and  West,  and 
also  to  prove,  by  oral  testimony,  that  the  said 
Philip  Richard  Fendall  did  take  the  oath  of  an 
insolvent  debtor  before  the  said  William  Her- 
bert and  Roger  West,  and  that  they  were,  on 
the  21st  of  March,  1800,  the  time  of  administer- 
ing the  said  oath  and  granting  the  said  certifi- 
cate, magistrates  for  the  county  of  Fairfax. 
This  testimony  was  rejected  by  the  court  as  not 
being  legal  evidence  to  establish  the  fact,  and 
to  this  opinion  an  exception  was  taken. 

The  defendant  also  offered  to  show  that  the 
trustees  of  Philip  R.  Fendall  were  not  entitled 
to  the  money  levied  by  virtue  of  the  execution 
mentioned  in  the  notice,  which  testimony  was 
likewise  rejected  by  the  court;  and,  to  this 
opinion  also,  a  bill  pf  exceptions  was  taken. 

The  defendant  then  produced  the  execution 
issued  in  favor  of  Deneale  v.  Robert  Young  and 
Philip  R.  Fendall,  mercluunts,  trading  under  the 
firm  of  Robert  Young  &  Co.  with  the  return 
131*]  thereon,  showing  that  it  had  •been  lev- 
ied on  the  money  of  Philip  R.  Fendall  then  in 
his  hands,  and  alleged  that  the  officer  had  a 
tight  and  was  bound  to  levy  the  said  execution 
on  the  said  money,  but  the  Court  was  of  opin- 
ion that  he  had  not  a  right  so  to  do,  and  to  this 
opinion  also  an  exception  was  taken.  The  court 
then  proceeded  to  render  ludgment,  on  the  no- 
tice, lor  the  plaintiff;  to  which  judgment  a  writ 
of  error  has  been  sued  out  of  this  court;  and 
the  errors  assigned  and  relied  on  are, 

1st.  That  the  court  for  the  county  of  Alex- 
andria was  not  empowered  to  raider  judgment 
in  this  case  at  any  term  subsequent  to  that  next 
■ucceeding  the  return  of  the  execution. 

2d.  That  the  testimony  offered  to  the  court 
to  prove  the  insolvency  of  Philip  B.  Fendall, 
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and  rejected,  was  legal  testimony  to  prove  the 
fact  for  which  it  was  adduced,  and  ought,  there- 
fore, to  have  been  admitted. 

3d.  That  the  defendant  in  the  court  below 
ought  to  have  been  permitted  to  prove  the 
trustees  of  Philip  R.  Fendall,  not  entitled  to  re- 
ceive the  mon^  to  recover  which  the  notioe 
was  given;  and, 

4th.  That  the  officer  had  a  right  to  levy  the 
execution  of  Deneale  on  the  money  of  Philip  R. 
Fendall  in  his  hands. 

To  support  the  first  error  assigned,  the  words 
of  the  act  of  assembly  giving  the  motion  have 
been  relied  on  as  only  empowering  the  court  to 
render  judgment  in  this'  summary  mode,  at  the 
term  next  succeeding  that  to  which  the  execu- 
tion has  been  returned. 

That  is,  that  although  the  plaintiff  has 
brought  his  case  rightly  into  court,  yet  if,  from 
any  cause  whatever,  the  court  shall  be  unable  to 
render  judgment  at  the  first  term,  the  suit  must 
be  dismissed,  and  the  plaintiff  must  lose  his 
remedy.  ^  The  words  must  be  very  plain  indeed 
which  will  force  a  court  to  put  upon  them  so 
irrational  a  construction  as  this.  On  recur- 
rence to  the  act  relied  on,  it  does  not  appear 
that  a  restriction  so  unusual  and  so  unjudt  in 
itself,  has  been  imposed.  The  word^  "such 
court,"  on  fair  construction,  refer  to  the  court 
in  which  the  •motion  has  been  made,  and  [•138 
not  to  the  term  to  which  notice  was  given.  The 
difficulty  therefore  which  would  have  presented 
itself,  if  the  notice  had  been  given  to  a  term 
subsequent  to  that  next  succeeding  the  return 
of  the  execution  has  no  exist^ce  in  this  case. 

In  considering  the  second  error  assigned,  the 
court  was  satisfied  that  the  proceedings  before 
magistrates,  in  cases  of  insolvent  dnbtors,  are 
entirely  matters  in  paiSt  and  are,  therefore,  to 
be  proved  by  parol  and  other  testimony.  The 
evidence  offered  was  certainly  legal  evidence  to 
establish  the  fact  for  which  it  was  adduced. 
The  court,  however,  is  not  satisfied  of  its  suffi- 
ciency ;  but  without  determining  that  question, 
and  without  determining  whether,  in  a  case 
where  there  is  no  jury.a  judgment  ought,  for 
the  rejection  of  testimony  which  ¥*as  admissible 
in  law,  to  be  reversed  in  any  state  of  things,  or 
the  cause  should  be  considered  as  if  the  testi- 
mony had  been  received,  it  is  the  opinion  of  all 
the  judges,  that  the  party  is  bound  to  show  the 
relevancy  of  the  fact  intended  Co  be  established, 
to  the  case  before  the  court. 

In  the  present  cause  the  fact  to  be  established 
was  the  insolvency  of  Fendall,  which  insolvency 
is  not  shown  to  have  been  material  in  the  case, 
since  nothing  appears  in  the  record  to  Induce 
an  opinion  that  tne  proceeding  could  have  been 
in  any  other  name  than  his. 

Although,  then,  the  testimony  rejectcl  was 
proper  and  legal  evidence  towards  establishing 
the  fact,  yet  the  court  committed  no  error  in 
rejecting  that  testimony,  for  which  their  judg- 
ment ought  to  be  reversed,  because  the  fact  does 
not  appear  to  have  been  relevant  to*  the  cause 
under  their  consideration. 

On  the  third  error  assigned,  the  opinion  of 
the  court  is,  that  whoever  might  in  equity  be 
entitled  to  the  money,  or  to  the  use  of  Fendall's 
name,  the  notice  as  given  could  only  he  sus- 
tained by  showing  the  legal  right  of  Fendall  to 
recover.  A  legal  right  in  the  trustees  v/ould 
hart  defeated  the  action,  for  it  is  instituted  in 
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tlie  name  of  Philip  R.  Fendall,  although  it  may 
be  for  the  benefit  of  his  trustees,  and  neither 
the  reversal  or  affirmance  of  this  judgment 
would  affect  the  right  of  the  trustees  to  proceed 
in  their  own  names. 

133*1  ^The  fourth  point  is  one  of  consider- 
able importance  and  diSfficulty.  In  discussing  it 
two  questions  have  been  made  at  the  bar. 

1st.  Can  an  execution  be  levied  on  money? 

2d.  Can  it  be  levied  on  money  in  the  hands 
of  the  officer? 

The  principle  that  an  execution  cannot  be 
levied  on  money  has  been  argued  to  be  main- 
tainable under  the  authority  of  adjudged  cases, 
and  under  the  letter  and  meaning  of  the  act  of 
the  Virginia  legislature  on  the  subject  of  exe- 
cutions. 

Yet  no  such  adjudged  case  has  l>ben  adduced. 
Lord  Mansfield,  ia  fiie  case  cited  from  Doug. 
219,  said,  "he  believed  there  were  old  cases 
where  it  had  been  held  that  the  sheriff  could 
not  take  money  in  execution,  even  though  found 
in  the  defendant's  scrutoire,  and  that  a  quaint 
reason  was  ffivoi  for  it,  viz.,  that  money  could 
not  be  sold  y*  and  it  is  believed  that  there  may 
be  such  cases,  but  certainly  there  are  a^lso  cases 
in  which  the  contrary  doctrine  has  been  held. 
In  2  Show.  166,  it  is  laid  down  expressly,  that 
money  may  be  taken  on  a  levari  facias,  and  no 
difference  in  this  respect  is  perceived  between 
the  two  sorts  of  execution.  In  Dalton's  Sheriff 
145,  it  is  also  stated  in  terms,  that  money  may 
be  taken  in  executicm  on  a  fieri  faoiaa.  The 
court  can  perceive  no  reason  in  the  nature  of 
the  thing  why  an  execution  should  not  be  levied 
on  money.  That  given  in  the  books,  viz.,  that 
it  cannot  be  sold,  seems  not  to  be  a  good  one. 
inie  reason  of  a  sale  is,  that  money  only  will 
sa^sfy  the  execution,  and  if  any  thing  else  be 
taken  it  must  be  turned  into  money;  but  surely, 
that  the  means  of  converting  the  thing  into 
money  need  not  be  used,  can  be  no  adeauate 
reason  for  refusing  to  take  the  very  article  to 
produce  which  is  the  sole  object  of  the  execu- 
tion. 

The  act  of  assembly  concerning  executions 
has  also  been  relied  on  as  showing  that  only 
such  articles  can  be  taken  as  may  be  sold.  But 
the  provisions  of  the  act  can  only  be  considered 
as  regulating  the  sale  of  such  articles  as  in 
their  nature  require  to  be  sold,  and  not  as  ex- 
134*]  empting  *from  execution  such  property 
as  ne^  not  be  sold.  The  object  is  not  the  sale, 
but  mofney,  and  if  the  money  can  be  made  with- 
out a  sale,  it  cannot  be  unlawful  to  do  so.  But 
in  the  case  of  an  execution  for  tobacco,  monev 
may  be  sold,  and  therefore  may  be  executed, 
and  it  would  be  strange  if,  by  an  execution  or- 
dering a  sheriff  to  nuike  money,  money  could 
not  be  taken,  and  yet  might  be  taken  on  an 
execution  ordering  him  to  make  some  other 
article. 

It  is  the  opinion  of  the  court  that  mone^  may 
be  taken  in  execution,  if  in  the  possession  of 
the  defendant;  but  the  question  of  g^^eater  dlf- 
ficultv  is,  whether  it  may  be  taken  by  the  of- 
ficer before  it  has  been  paid  to  the  person  en- 
titled to  receive  it. 

The  general  rule  of  law  is,  that  all  chattels, 
the  property  of  the  debtor,  may  be  taken  in  ex- 
ecution, and  whenever  an  officer  has  it  in  his 
power  to  satisfy  an  execution  in  his  hands,  it  is 
his  duty  to  do  so,  and  if  he  omits  to  perform 
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his  duty,  he  must  be  accountable  to  those  who 
may  be  injured  bv  the  omission.  But  has 
money,  not  yet  paid  to  the  creditors,  become 
his  property?  That  is,  although  his  title  to  the 
sum  levied  may  be  complete,  has  he  the  actual 
1^1  ownership  of  the  specific  pieces  of  coin 
which  the  officer  may  have  received?  On  prin- 
ciple the  court  conceives  that  he  has  not  this 
ownership.  The  judgment  to  be  satisfied  is  for 
a  certain  sum,  not  for  the  specific  pieces  which 
constitute  that  sum,  and  the  claim  of  the  cred- 
itor on  the  sheriff  seems  to  be  of  the  same  na- 
ture with  his  claim  under  the  judgment,  and 
one  which  may  be  satisfied  in  the  same  manner. 
No  right  would  exist  to  pursue  the  specific 
pieces  received  by  the  officer,  although  they 
should  even  have  an  earmark;  and  an  action  of 
debt,  not  of  detinue,  may  be  brought  against 
him  if  he  fails  to  pay  over  the  sum  received,  or 
converts  it  to  his  own  use.  It  seems  to  the 
court  that  a  right  to  specific  pieces  of  money 
can  only  be  acquired  by  obtaining  the  l^;al  or 
actual  possession  of  them,  and  until  this  is  done 
there  can  be  no  such  absolute  ownership  as  that 
an  execution  may  be  levied  on  them.  A  right 
to  a  sum  of  money  in  the  hands  of  a  sheriff  can 
no  more  be  seized  than  a  right  to  a  sum  of 
money  in  the  hands  of  any  other  person,  and 
however  wise  or  just  it  may  be  to  give  such  a 
remedy,  the  law  does  not  appear  yet  to  have 
given  it.  The  dictum  of  Judge  Buller,  in  the 
*case  in  1  Dumford  and  East,  370,  [*136 
proves  that  the  mere  possession  of  money,  as  a 
trustee,  does  not  give  to  the  possessor,  before  a 
conversion,  such  a  property  m  it,  as  to  render 
it  liable  for  his  debts;  but  does  not  manifest  an 
opinion  that  the  person  for  whose  use  it  was  re- 
ceived, but  to  whose  possession  it  has  not  come» 
is  to  be  considered  as  the  legal  owner  of  the 
specific  pieces  themselves,  so  that  they  have  be- 
come, in  contemplation  of  law,  his  goods  and 
chattels.  Indeed  it  is  observable  in  that  case, 
that  if  the  money  had  been  due  to  the  parish 
at  the  time  bankruptcy  of  the  defendant,  who 
was  an  overseer  of  the  poor,  took  place,  the 
parish  would  have  been  in  no  better  condition 
than  other  creditors,  and  would  have  possessed 
no  exclusive  property  in  the  money  claimed. 

Although  the  dictum  of  Judge  Buller  mav 
appear  to  militate  somewhat  against  this  posi- 
tion, yet  the  principle  of  the  decision  is  in  its 
favor,  for  the  judgment  of  the  court  is  declared 
to  be  founded  on  the  fact  that  the  debt  was 
not  a  debt  till  after  the  bankruptcy. 

The  case  cited  from  3  Croke,  166,  176,  ex- 
pressly states  the  property  of  the  money  while 
in  the  hands  of  the  sheriff,  not  to  be  in  the 
creditor;  and  although  the  inference  of  the 
court  from  that  principle  does  not  appear  to 
have  been  warranted,  yet  the  principle  itself  is 
believed  to  be  certainly  correct. 

In  the  case  of  Armistead  v,  Philpot,  Doug. 
219,  the  court  directed  the  money  of  the  debtor 
to  be  paid  to  the  creditor,  whose  execution  was 
in  the  hands  of  the  sheriff  holding  that  money 
also;  but  this  direction  would  have  been  un- 
necessary if  the  sheriff  had  possessed  a  previous 
right  to  make  the  appropriation. 

It  is  stated  in  Barnes's  Notes,  214,  to  have 
been  adjudged  in  Trinity  term,  32d  and  33d  of 
Geoi^  II.  m  the  case  of  Staple  v.  Bird,  where  a 
sheriff  had  levied  an  execution  on  money  in  his 
hands,  that  he  should,  notwithstanding  this  ez- 
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«cution,  pay  the  money  to  the  person  entitled 
to  the  benefit  of  the  first  judgment.  It  is  true 
that  in  that  case  the  person  in  whose  name  the 
judgment  was  rendered,  was  not  entitled  to  the 
money  received  imder  it,  but  the  case  is  not 
stated  to  have  been  decided  on  that  principle; 
136*]  and  *the  very  frequency  of  such  a  state 
of  things  furnishes  an  argument  of  no  incon- 
siderable weight  against  the  right  to  levy  an 
execution  on  money  so  circumstanced.  The 
equitable  right  of  persons,  whose  names  do  not 
appear  in  the  execution,  ought  to  be  preserved ; 
and  considerable  injustice  might  result  from 
imposine^  on  the  sheriff  the  duty  of  deciding  at 
his  perU  on  such  rights. 

Considering  the  case,  then,  either  on  princi- 
ple or  authority^  it  appears  to  the  court  that 
the  creditor  has  not  such  a  legal  property  in  the 
specific  pieces  of  money  levied  for  him,  and  in 
the  hands  of  the  sheriff,  a^  to  authorize  that 
officer  to  take  those  pieces  in  execution  as  the 
goods  and  chattels  of  such  creditor. 

But  the  money  becomes  liable  to  such  execu- 
tion the  instant  it  shall  be  paid  into  the  hands 
of  the  creditor ;  and  it  then  becomes  the  duty  of 
the  officer  to  seize  itt  It  appears  unreasonable 
that  the  law  should  direct  a  payment  imder 
such  circumstances.  If  the  money  shall  be 
seized  the  instant  of  its  being  received  by  the 
creditor,  then  the  payment  to  him  seems  a  vain 
and  useless  ceremony  which  might  well  be  dis- 
pensed with;  and  if  the  money  should,  by  being 
so  paid,  be  withdrawn  from  the  power  of  the 
officer,  then  his  own  act  would  put  beyond 
his  reach,  property  rendered  by  law  liable  to 
his  execution,  and  which,  of  consequence,  the 
law  made  it  his  duty  to  seize. 

The  absurdity  involved  in  such  a  construc- 
tion led  the  coiurt  to  a  further  consideration  of 
the  subject. 

The  mandate  of  a  writ  of  fieri  facias,  as  orig- 
inally formed4s,that  the  officer  have  the  money 
in  court  on  the  return  day,  there  to  be  paid  to 
the  creditor.  Forms  of  writs  furnish  strong 
evidence  of  what  was  law  when  they  were  de- 
vised, and  of  the  duty  of  the  officer  to  whom 
they  are  directed.  Originally  it  was  regularly 
the  duty  of  the  officer  to  have  the  money  in 
court,  and  it  has  been  held,  that  not  even  pay- 
ment to  the  creditor  himself  could  excuse  the 
non-performance  of  this  duty.  The  rigor  of 
this  rule  has  been  considerably  relaxed,  but  the 
form  of  the  writ,  as  directed  by  a  late  act  of 
the  legislature  of  Virginia,  yet  is,  that  the 
money  shall  be  in  court  on  the  return  day,  and 
there  appears  no  excuse  for  omitting  this  duty, 
137*]  unless  *it  shall  have  been  paid  to  the 
creditor.  The  sheriff  may  certainly  make  such 
payment  out  of  court,  if  no  circumstance  occurs 
which  legally  obstructs  or  opposes  it,  such  as 
an  injunction  from  the  court  of  chapcery,  in 
which  case,  by  the  law  of  Virginia,  the  money 
must  be  returned;  or  an  execution  against  the 
goods  and  chattels  of  the  person  to  whom  the 
money  in  his  hands  shall  be  payable.  In  the 
latter  case  it  seems  to  the  court  still  to  be  the 
duty  of  the  sheriff  to  obey  the  order  of  the  writ, 
and  to  bring  the  money  into  court,  there  to  be 
disposed  of  as  the  court  may  direct.  This  was 
done  in  the  case  of  Armistead  v.  Philpot,  and 
in  that  case  the  court  directed  the  money  to  be 
paid  in  satisfaction  of  the  second  execution. 
This  ought  to  be  done  whenever  the  legal  and 
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equitable  right  to  the  money  is  in  the  person 
whose  goods  and  chattels  are  liable  to  such 
execution. 

In  the  case  of  Turner  and  Fendall,  the  sheriff 
not  having  brought  the  money  into  court,  but 
having  levied  an  execution  on  it  while  in  his 
hands,  has  not  sufficiently  justified  the  non- 
payment of  it  to  the  creditor ;  and  therefore  the 
court  committed  no  error  in  rendering  judg- 
ment against  him  on  the  motion  of  that  cred- 
itor. If  the  payment  of  the  damages  should  be 
against  equity,  that  was  not  a  subject  for  the 
consideration  of  the  court  of  law  which  ren- 
dered the  judgment. 

Judgment  affirmed. 


(Febbuaby,  1803.); 


WILLIAM  MARBURY 

V. 

JAMES  MADISON,  Secretary  of  State  of  the 

United  States. 

The  Supreme  Court  of  the  United  States  has  not 
power  to  issue  a  mandamus  to  tbl  Secretary  of  State 
of  the  United  States,  it  being  an  exercise  of  original 
jurisdiction  not  warranted  by  the  constitution. 

Congress  has  not  power  to  give  original  Juris- 
diction to  the  Supreme  Court  in  other  cases  than 
those  described  in  the  constitution. 

An  act  of  congress  repugnant  to  the  constitution 
cannot  become  a  law. 

The  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution. 

A  commission  is  not  necessary  to  the  appoint- 
ment of  an  officer  by  the  executive ;  semb. 

A  commission  is  only  evidence  of  an  appoint- 
ment 

Delivery  is  not  necessary  to  the  validity  of  let- 
ters patent. 

The  president  cannot  authorize  a  Secretary  of 
State  to  omit  the  performance  of  those  duties 
which  are  enjoined  by  law. 

A  Justice  of  peace  In  the  District  of  Columbia  li 
not  removable  at   the  will  of   the  president. 

When  a  commission  for  an  officer  not  holding  his 
office  at  the  will  of  the  president,  is  by  him  signed 
and  transmitted  to  the  Secretary  of  State,  to  be 
sealed  and  recorded.  It  is  Irrevocable;  the  appoint- 
ment is  complete. 

A  mandamus  is  the  proper  remedy  to  compel  a 
Secretary  of  State  to  deliver  a  commission  to  which 
the   party   Is   entitled. 

AT  the  last  term,  viz.,  December  term,  1801» 
William  Marbury,  Dennis  Ramsay,  Robert 
Townsend  Hooe,  and  William  Harper,  by  their 
counsel,  Charles  Lee,  Esq.  late  attorney  general 
of  the  United  States,  *8everally  moved  [•ISS 
the  court  for  a  rule.  toJJameaJdadison^  Secretary 
qf  State  of  the  United  States,  to  show  cause  why 
a  mandamus  sHould  not  issu^  commanding  him 
to  cause  to  be  delivered  to  them  respectively 
their  several  commissions  as  justices  of  the 
peace  in  the  District  of  Columbia.  This  motion 
was  supported  by  affidavits  of  the  followinjif 
facts ;  that  notice  of  this  motion  had  been  given 
to  Mr.  Madison;  that  Mr.  Adams,  the  late 
President  of  the  United  States,  nominated  the 
applicants  to  the  senate  for  their  advice  and 
consent  to  be  appointed  justices  of  the  peace  of 
the  District  of  Columbia;  that  the  senate  ad- 

NOTB. — Original  jurisdiction  of  court  of  last  re* 
sort  in  mandamus  case — see  note,  58  L.  B.  A.  838. 

Mandamus,  when  the  proper  remedy  and  when 
»ol— see  note,  39  L.  ed.  n.  s.  160. 
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vised  and  consented  to  the  appointments;  that 
conmiissions  in  due  form  were  signed  by  the 
said  President  appointing  them  justices,  &c. ; 
and  that  the  seal  of  the  United  States  was  in 
due  form  affixed  to  the  said  commissions  by  the 
secretary  of  State;  that  the  applicants  have  re- 
quested Mr.  Madison  to  deliver  them  their  said 
commissions,  who  has  not  complied  with  that 
request;  and  that  their  said  commissions  are 
withheld  from  them;  that  the  applicants  have 
made  application  to  Mr.  Madison,  as  Secretary 
of  State  of  the  United  States,  at  his  office,  for 
information  whether  the  commissions  were 
signed  and  sealed  as  aforesaid;  that  explicit 
and  satisfactoiT  information  has  not  been  given 
in  answer  to  that  inquiry,  either  by  the  Secre- 
tary of  State  or  any  officer  in  the  department 
of  state;  that  application  has  been  made  to  the 
secretary  of  the  senate  for  a  certificate  of  the 
nomination  of  the  applicants,  and  of  the  advice 
and  consent  of  the  senate,  who  has  declined 
ffivinff  such  a  certificate;  whereupon  a  rule  was 
laid  to  show  cause  on  the  fourth  day  of  this 
term.  This  rule  having  been  duly  served,  Mr. 
Lee,  in  support  of  the  rule,  observed,  that  it 
was  important  to  know  on  what  groimd  a  jus- 
tice of  peace  in  the  District  of  Columbia  holds 
his  office,  and  what  proceedings  are  necessary 
to  constitute  an  appointment  to  an  office  not 
held  at  the  will  of  the  President.  However 
notorious  the  facts  are,  upon  the  suggestion  of 
which  this  rule  has  been  laid,  yet  the  applicants 
have  been  much  embarrassed  in  obtaining  evi- 
dence of  them.  Reasonable  information  has  been 
denied  at  the  office  of  the  department  of  state. 
Although  a  respectful  memorial  has  been  made 
to  the  senate  praying  them  to  suffer  their  secre- 
tary to  give  extracts  from  their  executive  jour- 
130*]  nals  respecting  *the  nomination  of  the 
applicants  to  the  senate,  and  of  their  advice  and 
consent  to  the  appointments,  yet  their  request 
has  been  denied,  and  their  petition  rejected. 
Tliey  have  therefore  been  compelled  to  summon 
witnesses  to  attend  in  court,  whose  voluntary 
affidavits  they  could  not  obtain.  Mr.  Lee  here 
read  the  affidavit  of  Dennis  Ramsay,  and  the 
printed  journals  of  the  senate  of  31st  January, 
1803,  respecting  the  refusal  of  the  senate  to 
suffer  their  secretary  to  give  the  information 
requested.  He  then  called  Jacob  Wagner  and 
Daniel  Brent,  who  had  been  summon^  to  at- 
tend the  court,  and  who  had,  as  it  is  understood, 
declined  giving  a  volimtary  affidavit.  They  ob- 
jected to  being  sworn,  alleging  that  they  were 
clerks  in  the  department  of  state,  and  not 
bound  to  disclose  any  facts  relating  to  the  busi- 
ness or  transactions  in  the  office. 

Mr.  Lee  observed,  that  to  show  the  propriety 
of  examining  these  witnesses,  he  would  make  a 
few  remarks  on  the  nature  of  the  office  of  Secre- 
tary of  State.  His  duties  are  of  two  kinds,  and 
he  exercises  his  functions  in  two  distinct  capaci- 
ties; as  a  public  ministerial  officer  of  the  United 
States,  and  as  agent  of  the  president.Inthefirst, 
his  duty  is  to  the  United  States  or  its  citizens ; 
in  the  other,  his  duty  is  to  the  President; in  the 
one,  he  is  an  independent  and  an  accountable 
officer;  in  the  other,  he  is  dependent  upon  the 
President,  is  his  agent,  and  accoimtable  to  him 
alone.  In  the  former  capacity  he  is  compellable 
by  mandamus  to  do  his  duty ;  in  the  latter  he  is 
not.  This  distinction  is  clearly  pointed  out  by 
the  two  acts  of  congress  upon  this  subject.  The 
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first  was  passed  27th  July,  1789,  vol.  1,  p.  359, 
entitled  *C^n  act  for  establishing  an  executive 
department,  to  be  denominated  the  department 
of  forei^  affairs."  The  first  section  ascertains 
the  duties  of  the  secretary  so  far  as  he  is  con- 
sidered as  a  mere  executive  agent.  It  is  in  these 
words,  ''Be  it  enacted,  &c.  that  there  shall  be 
an  executive  department,  to  be  denominated  the 
department  of  foreign  affairs,  and  that  there 
shall  be  a  principal  officer  therein,  to  be  called 
the  secretary  of  the  department  of  foreign  af- 
fairs, who  shall  perform  and  execute  such  du- 
ties as  shall  from  time  to  time  be  enjoined  on, 
or  intrusted  to  him  by  the  President  of  the 
United  States,  agreeable  to  the  constitution, 
relative  to  correspondences,  commissions, 
*or  instructions  to  or  with  public  minis- ["140 
ters  or  consuls  from  the  United  States;  or  to 
negotiations  with  public  ministers  from  foreign 
states  or  princes,  .or  to  memorials  or  other  ap- 
plications from  foreign  public  ministers,  or 
other  foreigners,  or  to  such  other  matters  re- 
specting foreign  affairs  as  the  President  of  the 
United  States  shall  assign  to  the  said  depart- 
ment; and  furthermore,  that  the  said  principal 
officer  shall  conduct  the  business  of  the  said  de- 
partment in  such  manner  as  the  President  of 
the  United  States  shall  from  time  to  time  order 
or  instruct." 

The  second  section  provides  for  the  appoint- 
ment of  a  chief  clerk;  the  third  section  prescribes 
the  oath  to  be  taken  which  is  simply,  "well 
and  faithfully  to  execute  the  trust  committed  to 
him ;"  and  the  fourth  and  last  section  gives  him 
the  custody  of  the  books  and  papers  of  the  de- 
partment of  foreign  affairs  under  the  old  con-  . 
gress.  Respecting  the  powers  given,  and  the  / 
duties  imposed,  by  this  act,  no  mandamus  wiliv^ 
lie.The  secretary  is  responsible  only  to  the  presi- 
dent. The  other  act  of  congress  respecting  this 
department  was  passed  at  the  same  session  on 
the  15th  September,  1789,  vol.  1,  p.  41,  c  14, 
and  is  entitled  "An  act  to  provide  for  the  safe 
keeping  of  the  acts,  records,  and  seal  of  the 
United  States,  and  for  other  purposes."  The 
first  section  changes  the  name  of  the  depart- 
ment and  of  the  secretary,  calling  the  one  the 
department  and  the  other  the  Secretary  of 
State.  The  second  section  assigns  new  duties 
to  the  secretary,  in  the  performance  of  which  it 
is  evident,  from  tjieir  nature,  he  cannot  be  law- 
fully controlled  by  the  President,  and  for  the 
non-performance  of  which  he  is  not  more  re- 
sponsible to  the  President  than  to  any  other 
citizen  of  the  United  States.  It  provides  that 
he  shall  receive  from  the  President  all  bills,  or- 
ders, resolutions  and  votes,  of  the  senate  and 
house  of  representatives,  which  shall  have  been 
approved  and  signed  by  him;  and  shall  cause 
them  to  be  published,  and  printed  copies  to  be 
delivered  to  the  senators  and  representatives, 
and  to  the  executives  of  the  several  states ;  and 
makes  it  his  duty  carefully  to  preserve  the  orig- 
inals; and  to  cause  them  to  be  recorded  m 
books  to  be  provided  for  that  purpose.  The 
third  section  provides  a  seal  of  the  United 
States.  The  fourth  makes  it  his  duty  to  keep 
the  said  seal,  and  to  make  out  and  record,  and 
to  affix  the  seal  of  the  United  States  to  all  civil 
commissions,  after  they  *8hall  have  been  [*141 
signed  by  the  President.  The  fifth  section  pro- 
vides for  a  seal  of  office,  and  that  all  copies  of 
records  and  pspers  in  his  office  authoiticated 
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imder  that  seal;  sball  be  as  good  evidence  as 
the  originals.  The  sixth  section  establishes 
fees  for  copies,  &c.  The  seventh  and  last  sec- 
tion gives  him  the  custody  of  the  papers  of  the 
office  of  the  secretary  of  the  old  congress.  Most 
of  the  duties  assigned  by  this  act  are  of  a  pub- 
lic nature,  and  the  secretarv  is  bound  to  per- 
form them,  without  the  control  of  anv  person. 
The  President  has  no  right  to  prevent  him  from 
receiving  the  bills,  orders,  resolutions  and  votes 
of  the  legislature,  or  from  publishing  and  dis- 
tributi^  them,  or  from  preserving  or  recording 
them.  While  the  secretary  remains  in  office,  the 
president  cannot  take  from  his  custody  the  seal 
of  the  United  States,  nor  prevent  him  from  re- 
cording and  affixing  the  seal  to  civil  commis- 
sions of  such  officers  as  hold  not  their  offices  at 
the  will  of  the  President,  after  he  has  signed 
them  and  delivered  them  to  the  secretary  fo)r 
that  purpose.  By  other  laws  he  is  to  make  out 
and  record  in  his  office  patents  for  useful  dis- 
coveries, and  patents  of  lands  granted  under  the 
authority  of  the  United  States.  In  the  perform- 
ance of  all  these  duties  he  is  a  public  ministerial 
officer  of  the  United  States.  And  the  duties  be- 
ing enjoined  upon  him  by  law,  he  is,  in  execut- 
ing them,  uncontrollable  bv  the  President;  and 
if  he  n^lects  or  refuses  to  perform  them,  he 
may  be  compelled  by  mandamus,  in  the  same 
manner  as  other  persons  holding  offices  under 
the  authority  of  the  United  States.  The  Presi- 
dent is  no  party  to  this  case.  The  secretary  is 
called  upon  to  perform  a  dut^  over  which  the 
President  has  no  control,  and  m  regard  to  which 
he  has  no  dispensing  power,  and  for  the  neglect 
of  which  he  is  in  no  manner  responsible.  The 
secretary  alone  is  the  person  to  whom  they  are 
intrusted,  and  he  alone  is  answerable  for  their 
due  performance.  The  Secretary  of  State,  there- 
fore, being  in  the  same  situation,  as  to  these  du- 
ties, as  every  other  ministerial  officer  of  the 
United  States,  and  equally  liable  to  be  compelled 
to  perform  them,  is  also  bound  by  the  same  rules 
of  evidence.  These  duties  are  not  of  a  confiden- 
tial nature,  but  are  of  a  public  kind,  and  his 
clerks  can  have  no  exclusive  privil^es.  There 
are  imdoubtedly  facts,  which  may  come  to  their 
knowledge  by  means  of  their  connection  with 
the  Secretary  of  State,  respecting  which  Uhey 
142*]  *cannot  be  bound  to  answer.  Such  are 
the  facts  concerning  foreign  correspondences, 
and  confidential  communications  between  the 
head  of  the  department  and  the  President. 
This,  however,  can  be  no  objection  to  their  be- 
ing sworn,  but  may  be  a  ground  of  objection  to 
any  particular  question.  Suppose  I  claim  title 
to  land  under  a  patent  from  the  United  States. 
I  demand  a  copy  of  it  from  the  Secretary  of  State. 
He  refuses.  Surely  he  may  be  compelled  by 
mandamus  to  give  it.  But  in  order  to  obtain  a 
mandamus,  I  must  show  that  the  patent  is  re- 
corded in  his  office.  My  case  would  be  hard  in- 
deed if  I  could  not  call  upon  the  clerks  in  the 
office  to  give  evidence  of  that  faot.  Again,  sup- 
pose a  private  act  of  congress  had  passed  for  my 
benefit.  It  becomes  necessary  for  me  to  have 
the  use  of  that  act  in  a  court  of  law.  I  apply 
for  a  copy.  I  am  refused.  Shall  I  not  be  per- 
mitted, on  a  motion  for  a  mandamus,  to  call 
upon  the  clerks  in  the  office  to  prove  that  such 
nn  act  is  among  the  rolls  of  the  office,  or  that  it 
is  duly  recorded?  Surely  it  cannot  be  contend- 
ed that  although  the  laws  are  to  be  recorded, 
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yet  no  access  is  to  be  had  to  the  records,  and  na 
benefit  to  result  therefrom. 

The  Court  ordered  the  witnesses  to  be  sworn 
and  their  answers  taken  in  writing,  but  in- 
formed them  that  when  the  questions  were 
asked  they  mi^ht  state  their  objections  to  answer- 
ing each  particular  question,  if  they  had  any. 

Mr.  Wa^er  beinff  examined  upon  interroga- 
tories, testified,  that  at  this  distance  of  time  he 
could  not  recollect  whether  he  had  seen  any 
commission  in  the  office,  constituting  the  ap- 
plicants, or  either  of  them,  justices  of  the  peace.. 
That  Mr.  Marbunr  and  Mr.  Ramsay  called  od 
the  Secretary  of  State  respecting  their  commis- 
sions. That  the  secretaiy  referred  them  to  him;, 
he  took  them  into  another  room  and  mentioned 
to  them,  that  two  of  the  commissions  had  been 
signed,  but  the  other  had  not.  That  he  did  not 
know  that  fact  of  his  owH  knowledge,  but  by 
the  information  of  others.  Mr.  Wagner  de- 
clined answering  the  Question  "who  save  him 
that  information;"  and  the  court  decided  that 
he  was  not  boimd  to  answer  it,  because  it  wa» 
not  pertinent  to  this  cause.  He  further  testified 
that  some  of  the  commissions  of  the  justices, 
but  he  believed  not  all,  were  recorded.  He 
did  not  know  whether  the  commissions  of  the 
applicants  were  ^recorded,  as  he  had  [*14S 
not  had  recourse  to  the  book  for  more  than 
twelve  months  past. 

Mr.  Daniel  Brent  testified,  that  he  did  not 
remember  certainly  the  names  of  any  of  the 
persons  in  the  commissions  of  justices  of  the 
peace  signed  by  Mr.  Adams;  but  he  believed* 
and  was  almost  certain,  that  Mr.  Marbury's  and 
Col.  Hooe's  commissions  were  made  out,  and 
that  Mr.  Ramsay's  was  not;  that  he  made  out 
the  list  of  names  by  which  the  clerk  who  filled 
up  the  commissions  was  guided;  he  believed 
that  the  name  of  Mr.  Ramsay  was  pretermitted 
by  mistake;  but  to  the  best  of  his  knowledge  it 
contained  the  names  of  the  other  two;  he  be- 
lieved none  of  the  commissions  for  justices  of 
the  peace,  signed  bv  Mr.  Adams,  were  recorded. 
After  the  commissions  for  justices  of  the  peace 
were  made  out,  he  carried  them  to  Mr.  Adams 
for  his  signature.  After  being  signed,  he  car- 
ried them  back  to  the  secretary's  office,  where 
the  seal  of  the  United  States  was  affixed  to 
them.  That  commissions  are  not  usually  de- 
livered out  of  the  office  before  they  are  record- 
ed ;  but  sometimes  they  are,  and  a  note  of  them 
only  is  taken,  and  they  are  recorded  afterwards. 
He  believed  none  of  those  commissions  of  jus- 
tices were  ever  sent  out,  or  delivered  to  the  per- 
sons for  whom  they  were  intended;  he  did  not 
know  what  became  of  them,  nor  did  he  know 
that  they  are  now  in  the  office  of  the  Secretary 
of  State. 

Mr.  Lincoln,  attorney  general,  having  been 
summoned,  and  now  called,  objected  to  answer- 
ing. He  requested  that  the  questions  might  be 
put  in  writing,  and  that  he  might  afterwards 
have  time  to  determine  whether  he  would  an- 
swer. On  the  one  hand  he  respected  the  juris- 
diction of  this  court,  and  on  the  other  he  felt 
himself  bound  to  maintain  the  rights  of  the 
executive.  He  was  acting  as  Secretary  of  State 
at  the  time  when  this  transaction  happened. 
He  was  of  opinion,  and  his  opinion  was  sup- 
ported by  that  of  others  whom  he  highly  re- 
spected, that  he  was  not  bound,  and  ought  not 
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to  answer,  as  to  any  facts  which  came  officially 

to  his  knowledge  while  acting  as  Secretary  of 

State. 

I    The  questions  being  written,  were  then  read 

and  handed  to  him.    He  repeated  the  ideas  he 

had  before  suf[gested«  and  said  his  objections 

were  of  two  kinds. 

144*]     *lst.  He  did  not  think  himself  bonnd 

to  disclose  his  officiid  transactions  while  acting 

as  Secretary  of  State;  and, 

2d.  He  ought  not  to  be  compelled  to  answer 
any  thing  which  might  tend  to  criminate  him- 
self. 

Mr.  Lee,  In  reply,  repeated  the  substance  of 
the  observations  ne  had  before  made  in  answer 
to  the  objections  of  Mr.  Wagner  and  Mr.  Brent. 
He  stated  that  the  duties  of  a  Secretary  of  State 
were  two-fold.  In  discharging  one  part  of  those 
duties  he  acted  as  a  public  ministerial  officer 
of  the  United  States,  totally  independent  of  the 
President,  and  that  as  to  any  facts  which  came 
officially  to  his  knowledge,  while  acting  in  this 
capacity,  he  was  as  much  bound  to  answer  as  a 
marshal,  a  collector,  or  any  other  ministerial 
officer.  But  that  in  the  discharge  of  the  other 
part  of  his  duties,  he  did  not  act  as  a  public 
ministerial  officer,  but  in  the  capacity  of  an 
agent  of  the  President,  bound  to  obey  his  or- 
ders, and  accountable  to  him  for  his  conduct. 
And  that  as  to  any  facts  whibh  came  officially 
to  his  Imowledge  in  the  discharge  of  this  part 
of  his  duties,  he  was  not  bound  to  answer.  He 
agreed  that  Mr.  Lincoln  was  not  bound  to  dis- 
close any  thing  which  might  tend  to  criminate 
liimself. 

Mr.  Lincoln  thought  it  was  going  a  great 
way  to  say  that  every  Secretary  of  State  should 
at  all  times  be  liable  to  be  called  upon  to  appear 
as  a  witness  in  a  court  of  justice,  and  testify 
to  facts  which  came  to  his  knowledge  officially. 
He  felt  himself  delicately  situated  between  his 
duty  to  this  court,  and  the  duty  he  conceived 
ha  owed  to  an  executive  department ;  and  hoped 
the  court  would  give  him  time  to  consider  of 
the  subject. 

The  court  said  that  if  Mr.  Lincoln  wished 
time  to  oonsider  what  answers  he  should  make, 
they  would  give  him  time;  but  they  had  no 
doubt  he  ou^t  to  answer.  There  was  nothing 
confidential  required  to  be  disclosed.  If  there 
had  been  he  was  not  obliged  to  answer  it;  and 
if  he  thought  that  any  thing  was  communicated 
to  him  in  confidence  he  was  not  bound  to  dis- 
close it;  nor  was  he  obliged  to  state  any  thing 
which  would  criminate  himself;  but  that  the 
fact  whether  such  commissions  had  been  in  the 
office  or  not,  could  not  be  a  confidential  fact; 
145*]  it  *is  a  fact  which  all  the  world  have  a 
right  to  know.  If  he  thought  any  of  the  ques- 
tions improper,  he  might  state  his  objections. 

Mr.  Lincoln  then  prayed  time  till  the  next 
day  to  consider  of  his  answers  under  this  opin- 
ion of  the  court. 

The  court  granted  it,  and  postponed  further 
consideration  of  the  cause  till  the  next  day. 

At  the  opening  of  the  court  on  the  next  morn- 
ing, Mr.  Lincoln  said  he  had  no  objection  to 
answering  the  questions  proposed,  excepting 
the  last,  which  he  did  not  think  himself  obliged 
to  answer  fullv.  The  question  was,  what  has 
been  done  with  the  commissions.  He  had  no 
hesitation  in  saying  that  he  did  not  know  that 
they  ever  came  to  the  possession  of  Mr*  Madi- 
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son,  nor  did  he  know  that  they  were  in  the 
office  when  Mr.  Madison  took  possession  of  it. 
He  prayed  the  opinion  of  the  oourt  whether  he 
was  obliged  to  disclose  what  had  been  done  with 
the  commissions. 

The  court  were  of  opinion  that  he  was  not 
bound  to  say  what  had  become  of  them;  if  they 
never  came  to  the  possession  of  Mr.  Madison, 
it  was  immaterial  to  the  present  cause  what 
had  been  done  with  them  by  others. 

To  the  other  questions  he  answered  that  he 
had  seen  commissions  of  justices  of  the  peace 
of  the  District  of  Ck)lumbia,  signed  by  Mr. 
Adams,  and  sealed  with  the  seal  of  the  United 
States,  He  did  not  recollect  whether  any  of 
them  constituted  Mr.  Marbury,  Col.  Hooe,  or 
Col.  Ramsay,  justices  of  the  peace;  there  were, 
when  he  went  into  the  office,  several  commis- 
sions for  justices  of  peace  of  the  district  made 
out;  but  he  was  furnished  with  a  list  of  names 
to  be  put  into  a  general  commission,  which  was 
done,  and  was  considered  as  superseding  the 
particular  commissions;  and  the  individuals 
whose  names  were  contained  in  this  general 
commission  were  informed  of  their  being  thus 
appointed.  He  did  not  know  that  any  one  of 
the  oommissions  was  ever  sent  to  the  person 
for  whom  it  was  made  out,  and  did  not  believe 
that  any  one  had  been  sent. 

*Mr.  Lee  then  read  the  affidavit  of  [*146 
James  Marshall,  who  had  been  also  summoned 
as  a  witness.  It  stated  that  on  the  4th  of 
March,  1801,  having  been  informed  by  some 
person  from  Alexandria  that  there  was  reason 
to  apprehend  riotous  proceedings  in  that  town 
on  that  night,  he  was  induced  to  return  imme- 
diately home,  and  to  call  at  the  office  of  the  See- 
retary  of  State,  for  the  commissions  of  the  jus- 
tices of  the  peace ;  that  as  many  as  12,  as  he  be- 
lieved, commissions  of  justices  for  that  county 
were  delivered  to  him,  for  which  he  gave  a  re- 
ceipt, which  he  left  in  the  office.  That  finding 
he  oould  not  conveniently  carrv  the  whole,  he 
returned  several  of  them,  and  struck  a  pen 
through  the  names  of  those,  in  the  receipt, 
which  he  returned.  Among  the  commissions 
so  returned,  according  to  the  best  of  his  knowl- 
edge and  belief,  was  one  for  Col.  Hooe,  and 
one  for  William  Harper. 

Mr.  Lee  then  observed,  that  having  proved 
the  existence  of  the  commissions,  he  should  con- 
fine such  further  remarks  as  he  had  to  make  in 
support  of  the  rule  to  three  questions: 

1st.  Whether  the  Supreme  Court  can  award 
the  writ  of  mandamus  in  any  case? 

2d.  Whether  it  will  lie  to  a  Secretary  of  State 
in  any  case  whatever? 

3d.  Whether,  in  the  present  case,  the  court 
may  award  &  mandamus  to  James  MEidison,  sec- 
retary of  State? 

The  argument  upon  the  first  question  is  de- 
rived not  only  from  the  principles  and  practice 
of  that  country  from  whenc^  we  derive  many  of 
the  principles  of  our  political  institutions,  but 
from  the  constitution  and  laws  of  the  United 
States. 

This  is  the  Supreme  Court,  and  by  reason  of 
its  supremacy  must  have  the  superintendence  of 
the  inferior  tribunals  and  officers,  whether  judi- 
cial or  ministerial.  In  this  respect  there  is  no 
difference  between  a  judicial  and  a  ministerial 
officer.  From  this  principle  alone  the  court  of 
king's  benoh  in  England  derives  the  power  of 
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issuing  the  writs  of  mandamus  and  prohibition. 
147»]  3.  Inst.  70,  71.  *Shall  it  be  said  that  the 
court  of  king's  bench  has  this  power  in  conse- 
quence of  its  being  the  Supreme  CJourt  of  judi- 
cature, and  shall  we  deny  it  to  this  court  which 
the  constitution  makes  the  Supreme  CJourt?  It 
is  a  beneficial,  and  a  necessary  power;  and  it 
can  never  be  applied  where  there  is  another 
adequate,  specific,  legal  remedy. 

The  second  section  of  the  third  article  of  the 
constitution  gives  this  court  appellate  jurisdic- 
tion in  all  cases  in  law  and  equity  arising  un- 
der the  constitution  and  laws  of  the  United 
States,  (except  the  cases  in  which  it  has  orig- 
inal jurisdiction,)  with  such  exceptions,  and  un- 
der such  regulations,  as  congress  shall  make. 
The  term  "appellate  jurisdiction"  is  to  be  taken 
in  its  largest  sense,  and  implies  in  its  nature 
the  right  of  superintending  the  inferior  tri- 
bunals. 

Proceedings  in  nature  of  appeals  are  of  vari- 
ous kinds,  according  to  the  subject  matter.  3  Bl. 
Com.  402.  It  is  a  settled  and  invariable  princi- 
ple, that  every  right,  when  withheld,  must  have 
a  remedy,  and  every  injury,  its  proper  redress. 
3  Bl.  Com.  109.  There  are  some  injuries  which 
can  only  be  redressed  by  a  writ  of  mandamus, 
and  others  by  a  writ  of  prohibition.  There 
must,  then,  be  a  jurisdiction  somewhere  com- 
petent to  issue  that  kind  of  process.  Where  are 
we  to  look  for  it  but  in  that  court  which  the 
constitution  and  laws  have  made  supreme,  and 
to  which  they  have  given  appellate  jurisdiction  ? 
Blackstone,  vol.  3,  p.  110,  says  that  a  writ  of 
mandamus  is  "a  command  issuing  in  the  king's 
name  from  the  court  of  king's  bench,  and  di- 
rected to  any  person,  corporation  or  inferior 
court,  requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to 
their  oflSce  and  duty,  and  which  the  court  has 
previously  determined,  or  at  least  supposes,  to 
be  consonant  to  right  and  justice.  It  is  a  writ 
of  a  most  extensively  remedial  nature,  and  is- 
sues in  all  cases  where  the  party  has  a  right  to 
have  any  thing  done,  and  has  no  other  specific 
means  of  compelling  its  performance." 

In  the  Federalist,  vol.  2,  p.  239,  it  is  said,  that 
the  word  "appellate"  is  not  to  be  taken  in  its 
technical  sense,  as  used  in  reference  to  ap- 
peals in  the  course  of  the  civil  law,  but  in  its 
broadest  sense,  in  which  it  denotes  nothing 
more  than  the  power  of  one  tribunal  to  review 
148*]  the  proceedings  *of  another,  either  as  to 
law  or  fact,  or  both.  The  writ  of  mandamus 
is  in  the  nature  of  an  appeal  as  to  fact  as 
well  as  law.  It  is  competent  for  congress  to 
prescribe  the  forms  of  process  by  which  the  Su- 
preme Court  shall  exercise  its  appellate  jurisdic- 
tion, and  they  may  well  declare  a  mandamus  to 
be  one.  But  the  power  does  not  depend  upon 
implication  alone.  It  has  been  recognized  by 
legislative  provision  as  well  as  in  judicial  de- 
cisions in  this  court. 

Congress,  by  a  law  passed  at  the  very  first 
session  after  the  adoption  of  the  constitution, 
vol.  1,  p.  68,  s.  13,  have  expressly  given  the  Su- 
preme Court  the  power  of  issuing  writs  of  man- 
damus. The  words  are,  "the  Supreme  Court 
shall  also  have  appellate  jurisdiction  from  the 
circuit  courts,  and  courts  of  the  several  states, 
in  the  cases  hereinafter  specially  provided  for; 
and  shall  have  power  to  issue  writs  of  prohibi- 
tion to  the  district  courts,  when  proceeding 
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courts  of  admiralty  and  maritime  jurisdiction; 
and  writp  of  mandamus,  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courts 
appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  Sta^s." 

Congress  is  not  restrained  from  conferring 
original  jurisdiction  in  other  cases  than  those 
mentioned  in  the  constitution.    2  Dal.  Rep.  298. 

This  court  has  entertained  jurisdiction  on  a 
mandamus  in  one  case,  and  on  a  prohibition  in 
another.  In  the  case  of  TJie  United  States  v. 
Judge  Lawrence,  3  Dal.  Rep.  42,  a  mandamus 
was  moved  for  by  the  attorney  general  at  the  in- 
stance of  the  French  minister,  to  compel  Judge 
Lawrence  to  issue  a  warrant  against  Captam 
Barre,  commander  of  the  French  ship  of  war 
Le  Perdrix,  grounded  on  an  article  of  the  con- 
sular convention  with  France.  In  this  case  the 
power  of  the  court  to  issue  writs  of  mandamus 
was  taken  for  granted  in  the  arguments  of 
counsel  on  both  sides,  and  seems  to  have  been  so 
considered  by  the  court.  The  mandamus  was 
refused,  because  the  case  in  which  it  was  re- 
quired was  not  a  proper  one  to  support  the  mo* 
tion.  In  the  case  of  The  United  States  v.  Judge 
Peters,  a  writ  of  prohibition  was  grant^.  3 
Dal.  Rep.  121,  129.  This  was  the  celebrated 
case  of  tne  French  ♦corvette  the  Cassius,  [♦149 
which  afterwards  became  a  subject  of  diplomat- 
ic controversy  between  the  two  nations.  On  the 
5th  Feb.  1794,  a  motion  was  made  to  the  Supreme 
Court,  in  behalf  of  one  John  Chandler,  a  citi- 
zen of  Connecticut,  for  a  mandamus  to  the  sec- 
retary at  war,  commanding  him  to  place  Chan- 
dler on  the  invalid  pension  list.  After  argument, 
the  court  refused  the  mandamus,  because  the 
two  acts  of  congress  respecting  invalids  did  not 
support  the  case  on  whicm  the  applicant  ground- 
ed his  motion.  The  case  of  The  United  States 
V,  Hopkins,  at  February  term,  1794,  was  a  mo- 
tion for  a  mandamus  to  Hopkins,  loan  officer  for 
the  district  of  Virginia,  to  command  him  to  ad- 
mit a  person  to  subscribe  to  the  United  States' 
loan.  Upon  argument,  the  mandamus  was  re- 
fused because  the  applicant  had  not  sufficiently 
established  his  title.  In  none  of  these  cases, 
nor  in  any  other,  was  the  power  of  this  court 
to  issue  a  mandamus  ever  denied.  Hence  it 
appears  there  has  been  a  legislative  construc- 
tion of  the  constitution  upon  this  point,  and  a 
judicial  practice  under  it,  for  the  whole  time 
since  the  formation  of  the  government. 
/  2d.  The  second  point  is,  can  a  mandamus  eo 
to  a  secretary  of  state  in  any  case?  It  certainly 
cannot  in  all  cases ;  nor  to  the-  president  in  any 
case.  It  may  not  be  proper  to  mention  this 
position;  but  I  am  compelled  to  do  it.  An  idea 
has  gone  forth,  that  a  mandamus  to  a  secretary 
of  state  is  equivalent  to  a  mandamus  to  the 
President  of  the  United  States.  I  declare  it  to 
be  my  opinion,  grounded  on  a  comprehensive 
view  of  the  subject,  that  the  president  is  not 
amenable  to  any  court  of  judicature  for  the 
exercise  of  his  high  functions,  but  is  responsi- 
ble only  in  the  mode  pointed  out  in  the  consti- 
tution. The  secretary  of  state  acts,  as  before 
observed,  in  two  capacities.  As  the  agent  of 
the  president,  he  is  not  liable  to  a  mandamus; 
but  as  a  recorder  of  the  laws  of  the  United 
States,  as  keeper  of  the  great  seal,  as  recorder 
of  deeds  of  land^  of  letters  patent,  and  of  com- 
missions, &c.,  he  is  a  ministerial  officer  of  the 
people  of  the  United  Statea.    As  such  he  has 
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duties  assiufned  bim  by  law,  in  the  execution  of 
wbicb  be  is  independent  of  all  control  but  that 
of  the  laws.  It  is  true  be  is  a  high  officer,  but 
he  is  not  above  law.  It  is  not  consistent  with 
the  poliey  of  our  political  institutions,  or  the 
manners  of  the  citizens  of  the  United  States, 
that  any  ministerial-  officer,  having  public  duties 
160*]  to  perform,  •should  be  above  the  com- 
pulsion of  law  in  the  exercise  of  those  duties. 
As  a  ministerial  officer  he  is  compellable  to  do 
his  duty,  and  if  he  refuses,  he  is  liable  to  in- 
dictment. A  prosecution  of  this  kind  might 
be  the  means  of  punishing  the  officer,  but  a 
specific  civil  remedy  to  the  injured  party  can 
only  be  obtained  by  a  writ  of  mandamus.  If  a 
mandamus  can  be  awarded  by  this  court  in  any 
case,  it  may  issue  to  a  secretary  of  state;  for 
the  act  of  congress  expressly  gives  the  power  to 
award  it,  "In  cases  warranted  by  the  principles 
and  usuages  of  law,  to  any  persons  holding 
offices  under  the  authority  of  the  United 
States." 

Many  eases  may  be  supposed,  in  which  a 
secretary  of  state  ought  to  be  compelled  to  per- 
form his  duty  specifically.  By  the  5th  and  6th 
sections  of  the  act  of  congress,  vol.  1,  p.  43, 
copies  under  seal  of  the  office  of  the  department 
of  state  are  made  evidence  in  courts  of  law,  and 
fees  are  given  for  making  them  out.  The  in- 
tention of  the  law  must  have  been,  that  every 
Ssrson  needing  a  copy  should  be  entitled  to  it. 
uppose  the  secretary  refuses  to  give  a  copy, 
ought  he  not  to  be  compelled?  Suppose  I  am 
entitled  to  a  patent  for  lands  purchased  of  the 
United  States ;  it  is  made  out  and  signed  by  the 
president,  who  gives  a  warrant  to  the  secretary 
to  affix  the  great  seal  to  the  patent;  he  refuses 
to  do  it;  shall  I  not  have  a  mandamus  to  com- 
pel him?  Suppose  the  seal  is  afiixed,  but  the 
secretary  refuses  to  record  it;  shall  he  not  be 
compelled?  Suppose  it  recorded,  and  he  re- 
fuses to  deliver  it;  shall  I  have  no  remedy? 

In  this  respect  there  is  no  difference  between 
a  patent  for  lands,  and  the  commission  of  a 
judicial  officer.  The  duty  of  the  secretary  is 
precisely  the  same. 

Judge  Paterson  inquired  of  Mr.  Lee  whether 
he  understood  it  to  be  the  duty  of  the  secretary 
to  deliver  a  commission,  unless  ordered  to  do  so 
by  the  president. 

Mr.  Lee  replied,  that  after  the  president  has 
signed  a  commission  for  an  office  not  held  at 
his  will,  and  it  comes  to  the  secretary  to  be 
sealed,  the  president  has  done  with  it,  and 
nothing  remains,  but  that  the  secretary  perform 
those  ministerial  acts  which  the  law  imposes 
iiT»nTi  him.  Tt  immediately  becomes  his  duty 
151*]  to  seal,  record,  and  deliver  *it  on  de- 
mand. In  such  a  case  the  appointment  becomes 
complete  by  the  signing  and  sealing;  and  the 
secretary  does  wrong  if  he  withholds  the  com- 
mission. 

1 3d.  The  third  point  is,  whether,  in  the  pres- 
ent case,  a  writ  of  mandamus  ought  to  be 
awarded  to  James  Madison,  secretary  of  state. 

The  justices  of  the  peace  in  the  District  of 
Columbia  are  judicial  officers,  and  hold  their 
office  for  five  years.  The  office  is  established  by 
the  act  of  congress  passed  the  27th  of  Febru- 
ary, 1801,  entitled  "An  act  concerning  the  Dis- 
trict of  Columbia,"  c.  86,  s.  11  and  14,  p.  271, 
273.  They  are  authorized  to  hold  courts,  and 
have  cognizance  of  personal  demands  of  the 
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value  of  20  dollars.  The  act  of  May  3d,  1802, 
c.  52,  s.  4,  considers  them  as  judicial  officers, 
and  provides  the  mode  in  which  execution  shall 
issue  upon  their  judgments.  They  hold  their 
offices  independent  of  the  will  of  the  president. 
The  appointment  of  such  an  officer  is  complete 
when  the  president  has  nominated  him  to  the 
senate,  and  the  senate  having  advised  and  con- 
sented, and  the  president  has  signed  the  com- 
mission, and  delivered  it  to  the  secretary  to  be 
sealed.  The  president  has  then  done  with  it; 
it  becomes  irrevocable.  Aii  appointment  of  a 
judg^  once  completed,  is  made  forever.  He  holds 
under  the  constitution.  The  requisites  to  be 
performed  by  the  secretary  are  ministerial,  as- 
certained by  law,  and  he  has  no  discretion,  but 
must  perform  them ;  there  is  no  dispensing  pow- 
er.    In  contemplation  of  law  they  are  as  if  done. 

These  justices  exercise  part  of  the  judicial 
power  of  the  United  States.  They  ought,  there- 
fore, to  be  independent.  Mr.  Lee  begged  leave 
again  to  refer  to  the  Federalist,  vol.  2,  Nos.  78 
and  79,  as  containing  a  correct  view  of  this  sub- 
ject. They  contained  observations  and  idead 
which  he  wished  might  be  generally  read  and 
understood.  They  contained  the  principles  up- 
on which  this  branch  of  our  constitution  was 
constructed.  It  is  important  to  the  cititens  of 
this  district  that  the  justices  should  be  inde- 
pendent; almost  all  the  authority  immediately 
exercised  over  them  is  that  of  the  justices. 
They  wish  to  know  whether  the  justices  of  this 
district  are  to  hold  their  commissions  at  the 
will  of  a  secretary  of  state.  *This  cause  [*152 
may  seem  trivial  at  first  view,  but  it  is  im- 
portant in  principle.  It  is  for  this  reason  that 
this  court  is  now  troubled  with  it.  The  emolu- 
ments, or  the  dignity  of  the  office,  are  no  ob- 
jects with  the  applicants.  They  conceive  them- 
selves to  be  duly  appointed  justices  of  the  peace; 
and  they  believe  it  to  be  their  duty  to  maintain 
the  rights  of  their  office,  and  not  to  suffer  them 
to  be  violated  by  the  hand  of  power.  The  citi- 
zens of  this  district  have  their  fears  excited  by 
every  stretch  of  power  by  a  person  so  high  in 
office  as  the  secretary  of  state. 

It  only  remains  now  to  consider  whether  a 
mandamus,  to  compel  the  delivery  of  a  commis- 
sion by  a  public  ministerial  officer,  is  one  of 
"the  cases  warranted  by  the  principles  and 
usages  of  law." 

It  is  the  general  principle  of  law  that  a  man- 
damus lies,  if  there  be  no  other  adequate,  spe- 
cific, legal  remedy.  3  Burr.  1267.  King  v. 
Barker  et  al.  This  seems  to  be  the  result  of  a 
view  of  all  cases  on  the  subject. 

The  case  of  Rex,  v.  Borough  of  Midhurst,  1 
Wils.  283,  was  a  mandamus  to  compel  the  pre- 
sentment of  certain  conveyances  to  purchasers 
of  burgage  tenements,  whereby  they  would  be 
entitled  to  vote  for  members  ofparliament.  In 
the  case  of  Rew,  v,  Dr,  Hay,  1  W.  Bl.  Rep.  640, 
a  mandamus  issued  to  admit  one  to  administer 
an  estate. 

A  mandamus  gives  no  right,  but  only  puts  the 
party  in  a  way  to  try  his  right.     Sid.  286. 

It  lies  to  compel  a  ministerial  act  which  con- 
cerns the  public;  1  Wils.  283.  1  Bl.  Rep.  640; 
although  there  be  a  more  tedious  remedy.  Str. 
1082.  4  Burr.  2188.  2  Burr.  1045.  So  if  there 
be  a  legal  right,  and  a  remedy  in  equity.  3 
Term  Rep.  652.  A  mandamus  lies  to  obtain  ad- 
mission into  a  trading  company.  Rea,  v.  Turkey 
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Company,  2  Butt,  1000.  Carth.  448.  5  Mod. 
402.  So  it  lies  to  put  the  corporate  seal  to  an 
instrument.  4  Term  Rep.  699.  To  commis- 
sioners of  the  excise  to  grant  a  permit.  2  Term 
Hep.  381.  To  admit  to  an  oflace.  3  Term  Rep. 
575.  To  deliver  papers  which  concern  the  pub- 
lic. 2  Sid.  31.  A  mandamus  will  sometimes 
163*]  lie  in  a  •doubtful  case,  1  Lev.  113,  to  be 
further  considered  on  the  return.  2  Lev.  14.  1 
Sid.  169. 

It  lies  to  be  admitted  a  member  of  a  church. 
8  Burr.  1265,  1043. 

The  process  is  as  ancient  as  the  time  of  Edw. 
n.  1  Lev.  23. 

The  first  writ  of  mandamus  is  not  peremptory, 
it  only  commands  the  officer  to  do  the  thing, 
or  show  cause  why  he  should  not  do  it.  If  the 
cause  returned  be  sufficient,  there  is  an  end  of 
the  proceeding ;  if  not,  a  peremptory  mandamus 
is  then  awarded. 

It  is  said  to  be  a  writ  of  discretion.  But  the 
discretion  of  a  court  always,  means  a  sound,  le- 
gal discretion,  not  an  arbitrary  will.  If  the 
applicant  makes  out  a  proper  case,  the  court 
are  bound  to  grant  it.  They  can  refuse  justice 
to  no  man. 

On  a  subsequent  day,  and  before  the  court 
liad  given  an  opinion,  Mr.  Lee  read  the  affidavit 
of  Hazen  Kimball,  who  had  been  a  clerk  in  the 
office  of  the  Secretary  of  State,  and  had  been  to 
a  distant  part  of  the  United  States,  but  whose 
return  was  not  known  to  the  applicant  till  after 
the  argument  of  the  case. 

It  stated  £hat  on  the  third  of  March,  1801,  he 
was  a  clerk  in  the  department  of  state.  That 
there  were  in  the  office,  on  that  day,  commis- 
sions made  out  and  signed  by  the  president,  ap- 
pointing William  Marbury  a  justice  of  peace 
for  the  county  of  Washington;  and  Robert  T. 
Hooe  a  justice  of  the  peace  for  the  county  of 
Alexandria,  in  the  District  of  Columbia. 

Afterwards,  on  the  24th  February,  the  follow- 
ing opinion  of  the  Court  was  delivered  by  the 
Chief  Justice. 

Opinion  of  the  Court, 

At  the  last  term  on  the  affidavits  then  read 
and  filed  with  the  clerk,  a  rule  was  granted  in 
this  case,  requiring  the  secretary  of  state  to 
154*]  show  cause  why  a  mandamus  *should  not 
issue,  directing  him  to  deliver  to  William  Mar- 
bury  his  commission  as  a  justice  of  the  peace 
for  the  county  of  Washington,  in  the  District  of 
Columbia 

"Syf  cause  has  been  shown,  and  the  present 
motion  is  for  a  mandamus.  The  peculiar  deli- 
cacy of  this  case,  the  novelty  of  some  of  its  cir- 
cumstances, and  the  real  difficulty  attending  the 
points  which  occur  in  it.  require  a  complete  ex- 
position of  the  principles  on  which  the  opinion 
to  be  given  by  the  court  is  founded. 

These  principles  have  been,  on  the  side  of  the 
applicant  very  ably  argued  at  the  bar.  In  ren- 
dering the  opinion  of  the  court,  there  will  be 
some  departure  in  form,  though  not  in  sub- 
stance, from  the  points  stated  in  that  argument. 

In  the  order  in  which  the  court  has  viewed 
this  subject,  the  following  questions  have  been 
considered  and  decided. 

1st.  Has  the  applicant  a  right  to  the  commis- 
sion he  demands? 

2d.  If  he  has  a  right,  and  that  right  has  been 
violated,  do  the  laws  of  his  country  afford  him 
a  remedy? 
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3d.  If  they  do  afford  him  a  remedy,  is  it  a 
mandamus  issuing  from  this  court? 

The  first  object  of  inquiry  is, 

1st.  Has  the  applicant  a  right  to  the  commis- 
sion  he  demands? 

His  right  originates  in  an  act  of  congress, 
passed  in  February,  1801,  concerning  the  Dis- 
trict of  Columbia. 

After  dividing  the  district  into  two  countries,, 
the  11th  section  of  this  law  enacts,  "that  there 
shall  be  appointed  in  and  for  each  of  the  said 
counties,  such  number  of  discreet  persons  to  be 
justices  of  the  peace  as  the  president  of  the 
United  States  shall,  from  time  to  time,  think 
expedient,  to  continue  in  office  for  five  years. 

*It  appears,  from  the  affidavits,  that  [•ISS 
in  compliance  with  this  law,  a  commission  for 
William  Marbury,  as  a  justice  of  the  peace  for 
the  county  of  Washington,  was  signed  by  John 
Adams,  then  President  of  the  United  States; 
after  which  the  seal  of  the  United  States  waa 
affixed  to  it;  but  the  commission  has  never 
reached  the  person  for  whom  it  was  made  out. 

In  order  to  determine  whether  he  is  entitled 
to  this  commission,  it  becomes  necessary  to  in- 
quire whether  he  has  been  appointed  to  the  of- 
fice. For  if  he  has  been  appointed,  the  law  con- 
tinues him  in  office  for  five  years,  and  he  is- 
entitled  to  the  possession  of  those  evidences  of 
office,  which,  being  complete,  became  his  prop- 
erty. 

The  2d  section  of  the  2d  article  of  the  con- 
stitution declares,  that  "the  president  shall 
nominate,  and,  by  and  with  the  advice  and 
consent  of  the  senate^  shall  appoint,  ambassa- 
dors, other  public  ministers  and  consuls,  and  all 
other  officers  of  the  United  States,  whose  ap- 
pointments are  not  otherwise  provided  for." 

The  3d  section  declares,  that  "he  shall  com- 
mission all  the  officers  of  the  United  States." 

An  act  of  congress  directs  the  secretary  of 
state  to  keep  the  seal  of  the  United  States,  "ta 
make  out  and  record,  and  affix  the  said  seal  to 
all  civil  commissions  to  officers  of  the  United 
States,  to  be  appointed  by  the  president,  by  and 
•with  the  consent  of  the  senate,  or  by  the  presi- 
dent alone;  provided,  that  the  said  seal  shall 
not  be  affixed  to  any  commission  before  the 
same  shall  have  been  signed  by  the  President  of 
the  United  States." 

These  are  the  clauses  of  the  constitution  and 
laws  of  the  United  States,  which  affect  this  part 
of  the  case.  They  seem  to  contemplate  three 
distinct  operations: 

1st.  The  nomination.  This  is  the  sole  act  of 
the  president,  and  is  completelv  voluntary. 

2a.  The  appointment.  This  is  also  the  act  of 
the  president,  and  is  also  a  voluntarv  act^ 
though  it  can  only  be  performed  by  and  with 
the  advice  and  consent  of  the  senate. 

*3d.  The  commission.  To  srant  %  [*15^ 
commission  to  a  person  appointed,  might,  per- 
haps, be  deemed  a  duty  enjoined  by  .the  con- 
stitution. "He  shall,"  says  that  instrument,^ 
"commission  ail  the  officers  of  the  United 
States." 

The  acts  of  appointing  to  office,  and  commis- 
sioning the  person  appointed,  can  scarcely  be 
considered  as  one  and  the  same;  since  the  power 
to  perform  them  is  ffiven  in  two  separate  and 
distinct  sections  of  tne  constitution.  The  dis- 
tinction between  the  appointment  and  the  com- 
mission will   be   rendered  more  apparent  bv 
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aTerting  to  that  provision  in  the  second  section 
of  the  second  article  of  the  constitution,  which 
authorizes  conf^ess  "to  vest,  by  law,  the  ap- 
pointment of  such  inferior  officers,  as  they  think 
proper,  in  the  president  alone,  in  the  courts  of 
law,  or  in  the  heads  of  departments;"  thus  con- 
templating cases  where  the  law  may  direct  the 
president  to  commission  an  officer  appointed  by 
the  courts,  or  by  the  heads  of  departments.  In 
such  a  case,  to  issue  a  commission  would  be 
apparently  a  duty  distinct  from  the  appoint- 
ment, the  performance  of  which,  perhaps,  could 
not  legally  be  refused. 

Although  that  clause  of  the  constitution 
which  requires  the  president  to  commission  all 
the  officers  of  the  United  States,  may  never 
have  been  applied  to  officers  appointed  o'ther- 
wise  than  by  himself,  yet  it  would  be  difficult 
to  deny  the  legislative  power  to  apply  it  to  such 
eases.  Of  consequence,  the  constitutional  dis- 
tinction between  the  appointment  to  an  office 
and  the  commission  of  an  officer  who  has  been 
appointed,  remains  the  same  as  if  in  practice 
tne  president  had  commissioned  officers  ap- 
pointed by  an  authority  other  than  his  own. 

It  follows,  too,  from  the  existence  of  this  dis- 
tinction, that  if  an  appointment  was  to  be  evi- 
denced by  any  public  act,  other  than  the  com- 
mission, the  performance  of  such  public  act 
would  create  the  officer;  and  if  he  was  not  re- 
movable at  the  will  of  the  president,  would 
either  give  him  a  right  to  his  commission,  or 
enable  him  to  perform  the  duties  without  it. 

These  observations  are  premised  solely  for  the 
purpose  of  rendering  more  intelligible  those 
irhich  apply  more  directly  to  the  particular 
sase  under  consideration. 
157*1  *This  is  an  appointment  made  by  the 
|resident,  by  and  with  the  advice  and  consent 
ff  the  senate,  and  is  evidenced  by  no  act  but 
Jte  commission  itself.  In  such  a  case,  there- 
fore, the  commission  and  the  appointment  seem 
inse]terab]e ;  it  being  almost  impossible  to  show 
an  appointment  otherwise  than  by  proving  the 
existence  of  a  commission;  still  the  commission 
ia  not  necessarily  the  appointment,  though  con- 
elusive  evidence  of  it. 

But  at  what  stage  does  it  amount  to  this  con- 
elusive  evidence? 

The  answer  to  this  question  seems  an  obvious 
one.  The  appointment  being  the  sole  act  of  the 
president,  must  be  cumpletely  evidenced,  when 
it  is  shown  that  he  has  done  everything  to  be 
performed  by  him. 

Should  the  commission,  instead  of  being  evi- 
dence of  an  appointment,  even  be  considered  as 
oonstituting  the  appointment  itself;  still  it 
would  be  made  when  the  last  act  to  be  done  by 
^e  president  was  performed,  or,  at  furthest, 
when  the  commission  was  complete. 

The  last  act  to  be  done  by  the  president  is 
the  signature  of  the  commission.  He  has  then 
acted  on  the  advice  and  consent  of  the  senate  to 
his  own  noroinatioii.  The  time  for  deliberation 
htLB  then  passed.  He  has  decided.  His  judg- 
ment, on  the  advice  and  consent  of  the  senate 
concurring  with  his  nomination,  has  been  made, 
and  the  officer  is  appointed.  This  appointment 
is  evidenced  by  an  open,  unequivocal  act;  and 
beinff  the  last  act  required  from  the  person  mak- 
ing it,  necessarily  excludes  the  idea  of  its  being, 
so  far  as  respects  the  appointment,  an  inchoate 
and  incomplete  transactioii* 
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Some  point  of  time  must  be  taken  when  the 
power  of  the  executive  over  an  officer,  not  re- 
movable at  his  will,  must  cease.  That  point  of 
time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  And  this 
power  has  been  exercised  when  the  last  act,  re- 
quired from  the  person  possessing  the  power, 
has  been  performed.  This  lant  act  is  the  signa- 
ture of  the  commission.  This  idea  seems  to 
have  prevailed  with  the  legislature,  when  the 
act  passed  converting  the  department  ♦of  [•ISS 
foreign  affairs  into  the  department  of  state. 
By  that  act  it  is  enacted,  that  the  apcretary  of 
state  shall  keep  the  seal  of  the  United  States, 
"and  shall  make  out  and  record,  and  shall  af- 
fix the  said  seal  to  all  civil  commissions  to  of- 
ficers of  the  United  States,  to  be  appointed  by 
the  president;"  "Provided,  that  the  said  seal 
shall  not  be  affixed  to  any  commission  before 
the  same  shall  have  been  signed  by  the  Presi- 
dent of  the  United  States ;  nor  to  any  other  in- 
strument or  act,  without  the  special  warrant 
of  the  president  therefor." 

The  signature  is  a  warrant  for  affixing  the 
great  seal  to  the  commission ;  and  the  great  seal 
is  only  to  be  afiixed  to  an  instrument  which  is 
complete.  It  attests,  by  an  act  supposed  to  be 
of  public  notoriety,  the  verity  of  the  presidential 
signature. 

It  is  never  to  be  affixed  till  the  commission  is 
signed,  because  the  signature,  which  gives  force 
and  effect  to  the  commission,  is  conclusive  evi- 
dence that  the  appointment  is  made. 

The  commission  being  signed,  the  subsequent 
duty  of  the  secretary  of  sSite  is  prescribed  by 
law,  and  not  to  be  guided  by  the  will  of  the 
president.  He  is  to  affix  the  seal  of  the  United 
States  to  the  commission,  and  is  to  record  it. 

This  is  not  a  proceeding  which  may  be  varied, 
if  the  judgment  of  the  executive  shall  suggest 
one  more  eligible;  but  is  a  precise  course  ac- 
curately marked  out  by  law,  and  is  to  be  strict- 
ly pursued.  It  is  the  duty  of  the  secretaiy 
of  state  to  conform  to  the  law,  and  in  this  he  u 
an  officer  of  the  United  States,  bound  to  obey 
the  laws.  He  acts,  in  this  respect,  as  has  been 
very  properly  stated  at  the  bar,  under  the  au- 
thority of  law,  and  not  by  the  instructions  of 
th*e  president.  It  is  a  ministerial  act  which  the 
law  enjoins  on  a  particular  officer  for  a  particu- 
lar purpose. 

If  it  should  be  supposed,  that  the  solemnity 
of  affixing  the  seal  is  necessary  not  only  to  the 
validity  of  the  commission,  but  even  to  the 
completion  of  an  appointment,  still  when  the 
seal  is  affixed  the  appointment  is  made,  and 
*the  commission  is  valid.  No  other  [*150 
solemnity  is  required  by  law;  no  other  act  is  to 
be  performed  on  the  part  of  the  government. 
All  that  the  executive  can  do  to  invest  the  per- 
son with  his  office  is  done;  and  unless  the  ap- 
pointment be  then  made,  the  executive  cannot 
make  one  without  the  co-operation  of  others. 

After  searching  anxiously  for  the  principles 
on  which  a  contrary  opinion  may  be  supported, 
none  have  been  found  which  appear  of  suffi- 
cient force  to  maintain  the  opposite  doctrine. 

Such  as  the  imagination  of  the  court  could 
suggest,  have  been  very  deliberately  examined, 
and  after  allowing  them  all  the  weight  which 
it  appears  possible  to  give  them,  they  do  not 
shake  the  opinion  which  has  been  formed. 

In  considering  this  question,  it  has  been  oon- 
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jectured  that  the  oommission  may  have  been 
assimilated  to  a  deed,  to  the  validity  of  which 
delivery  is  essential. 

This  idea  is  founded  on  the  supposition  that 
the  commission  is  not  merely  evidence  of  an 
appointment,  but  is  itself  the  actual  appoint- 
ment; a  supposition  by  no  means  unc^uestion- 
able.  But  for  the  purpose  of  examining  this 
objection  fairly;  let  it  be  conceded,  that  the 
principle  claimed  for  its  support  is  established. 

The  appointment  being,  under  the  constitu- 
tion, to  be  made  by  the  president  personally, 
the  delivery  of  the  deed  of  appointment,  if  nec- 
essary to  its  completion,  must  be  made  by  the 
president  also.  It  is  not  necessary  that  the 
delivery  should  be  made  personally  to  the 
CTantee  of  the  office;  it  never  is  so  made.  The 
law  would  seem  to  contemplate  that  it  should 
be  made  to  the  Secreta^  of  State,  since  it  di- 
rects the  secretary  to  afiox  the  seal  to  the  com- 
mission after  it  shall  have  been  signed  by  the 
President.  If,  then,  the  act  of  delivery  be  nec- 
essary to  give  validity  to  the  commission,  it  has 
been  delivered  when  executed  and  given  to  the 
secretary  for  the  purpose  of  being  sealed,  re- 
corded, and  transmitted  to  the  party. 

But  in  all  cases  of  letters  patent,  certain 
solemnities  are  required  by  law,  which  solemni- 
160*]  ties  are  the  evidence  •of  the  validity  of 
the  instrument.  A  formal  delivery  to  the  per- 
son is  not  among  them.  Tn  cases  of  commis- 
sions, the  sign  manual  of  the  President,  and  the 
seal  of  the  United  States,  are  those  solemnities. 
This  objection,  therefore,  does  not  touch  the 
case. 

It  has  also  occurred  as  possible,  and  barely 
possible,  that  the  transmission  of  the  commis- 
sion, and  the  acceptance  thereof,  might  be 
deemed  necessary  to  complete  the  right  of  the 
plaintiff. 

The  transmission  of  the  commission  is  a  prac- 
tice directed  by  convenience,  hut  not  by  law.  It 
cannot,  therefore,  be  necessary  to  constitute 
the  appointment  which  must  precede  it,  and 
which  is  the  mere  act  of  the  President.  If  the 
executive  required  that  every  person  appointed 
to  an  office  should  himself  take  means  to  pro- 
cure his  commission,  the  appointment  would 
not  be  the  less  valid  on  that  accoimt.  The  ap- 
pointment is  the  sole  act  of  the  President;  the 
transmission  of  the  commission  is  the  sole  act 
of  the  officer  to  whom  that  duty  is  assigned,  and 
may  be  accelerated  or  retilrded  by  circum- 
stances which  can  have  no  influence  on  the  ap- 
pointment. A  commission  is  transmitted  to  a 
person  already  appointed ;  not  to  a  person  to  be 
appointed  or  not,  as  the  letter  enclosing  the 
commission  should  happen  to  get  into  the  post 
office  and  reach  him  in  safety,  or  to  miscarry. 

It  may  have  some  tendency  to  elucidate  this 
point,  to  inquire  whether  the  possession  of  the 
original  commission  be  indispensably  necessary 
to  authorize  a  person,  appointed  to  any  office,  to 
perform  the  duties  of  that  office.  If  it  was  nec- 
essary, then  a  loss  of  the  commission  would 
lose  the  office.  Not  only  negligence,  but  acci- 
dent or  fraud,  fire  or  theft,  might  deprive  an 
individual  of  his  office.  In  such  a  case,  I  pre- 
sume it  could  not  be  doubted  but  that  a  copy 
from  the  record  of  the  office  of  the  Secretary  of 
State  would  be,  to  every  intent  and  purpose, 
equal  to  the  original.  The  act  of  congress  has 
expressly  made  it  so.  To  give  tl^at  copy  valid- 
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ity,  it  would  not  be  necessary  to  prove  that  the 
original  had  been  transmitted  and  afterwards 
lost.  The  copy  would  be  complete  evidence 
that  the  original  had  existed,  and  that  the  ap- 
pointment had  been  made,  but  not  that  the 
original  had  been  transmitted.  If  indeed  it 
should  appear  that  ♦the  original  had  [*161 
been  mislaid  in  the  office  of  state,  that  circum- 
stance would  not  affect  the  operation  of  the 
copy.  When  all  the  requisites  have  been  per- 
formed which  authorize  a  recording  officer  to 
record  any  instrument  whatever,  ana  the  order 
for  that  purpose  has  been  given,  the  instrument 
is,  in  law,  considered  as  recorded,  although  the 
manual  labor  of  inserting  it  in  a  book  kept  for 
that  purpose  may  not  have  been  performed. 

In  the  case  of  commissions,  the  mw  orders  the 
Secretary  of  State  to  record  them.  When,  there- 
fore, they  are  signed  and  sealed,  the  order  for 
their  being  recorded  is  given;  and  whether  in- 
serted in  the  book  'or  not,  they  are  in  law  re- 
corded. 

A  copy  of  this  record  is  declared  equal  to  the 
original,  and  the  fees  to  be  paid  by  a  person  re- 
quiring a  copy  are  ascertained  by  law.  Can  a 
keeper  of  a  public  record  erase  therefrom  a  com- 
mission which  has  been  recorded?  Or  can  he 
refuse  a  copy  thereof  to  a  person  demanding  it 
on  the  terms  prescribed  by  law? 

Such  a  copy  would,  equally  with  the  original, 
authorize  the  justice  of  peace  to  proceed  in  the 
performance  of  his  duty,  because  it  would, 
equally  with  the  original,  attest  his  appoint- 
ment. 

If  the  transmission  of  a*  commission  be  not 
considered  as  necessary  to  give  validity  to  an 
appointment,  still  less  is  its  acceptance.  The 
appointment  is  the  sole  act  of  the  President;  the 
acceptance  is  the  sole  act  of  the  officer,  and  is, 
in  plain  common  sense,  posterior  to  the  appoint- 
ment. As  he  may  resign,  so  may  he  refuse  to 
accept;  but  neither  the  one  nor  the  other  is 
capable  of  rendering  the  appointment  a  nonen- 
tity. 

That  this  is  the  understanding  of  the  govern- 
ment, is  apparent  from  the  whole  tenor  of  its 
conduct. 

A  commission  bears  date,  and  the  salary  of 
the  officer  commences,  from  his  appointment; 
not  from  the  transmission  or  acceptance  of  his 
commission.  When  a  person  appointed  to  any 
office  refuses  to  accept  that  office,  the  successor 
is  nominated  in  the  place  of  the  person  who 
*has  declined  to  accept,  and  not  in  the  [•162 
place  of  the  person  wno  had  been  oreviously  in 
office,  and  had  created  the  original  vacancy.     I  - 

It  is,  therefore,  decidedly  the  opinion  of  tfielA 
court,  that  when  a  commission  has  been  signed  f 
by  the  President,  the  appointment  is  made ;  and 
that  the  commission  is  complete  when  the  seal 
of  the  United  States  has  been  affixed  to  it  by 
the  Secretary  of  State.  ^ 

Where  an  officer  ii  removable  at  the  will  of 
the  executive,  the  circumstance  which  com- 
pletes his  appointment  is  of  no  concern;  be- 
cause the  act  IS  at  any  time  revocable ;  and  the 
commission  may  be  arrested,  if  still  in  the  office. 
But  when  the  officer  is  not  removable  at  the 
will  of  the  executive,  the  appointment  is  not 
revocable,  and  cannot  be  annulled.  It  has  con- 
ferred legal  rights  which  cannot  be  resumed. 

The  discretion  of  the  executive  is  to  be  exer- 
cised until  the  appointment  has  been   made. 

Crauch  1* 
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But  having  once  made  the  appointment,  his 
power  over  the  office  is  terminated  in  all  cases, 
where  by  law  the  officer  is  not  removable  by 


District  of  Columbia  is  such  an  office;  it  ih 
therefore  worthy  of  the  attention  and  guardian- 
ship of  the  laws.    It  has  received  that  attention 


him.  The  right  to  the  office  is  then  in  the  per-  land  guardianship.  It  has  been  created  by  spe- 
son  appointed,  and  he  has  the  absolute,  imconJ^ial  act  of  congress,  and  has  been  secured,  so 
ditional  power  of  accepting  or  rejecting  it.     t  far  as  the  laws  can  give  security,  to  the  person 

Mr.  Marbury,  then,  since  his  commission  was    appointed  to  fill  it,  for  five  years.    It  is  not, 
signed  by  the  President,  and  sealed  by  the  Sec-    then,  on  account  of  the  worthlessness  of  the 
retarv  of  State,  was  appointed;  and  as  the  law|L thing  pursued,  that  the  injured  party  can  be  al- 
creatmg  the  office,  gave  the  officer  a  right  tolleged  to  be  without  remedy, 
hold  for  five  years,  independent  of  the  execu-^^    Is  it  in  the  nature  of  the  transaction?    Is  the 
tive,  the  appointment  was  not  revocable,  but 
vested  in  the  officer  legal  rights,  which  are  pro- 
tected by  the  laws  of  his  country. 

To  withhold  his  commission,  therefore,  is  an 


act  of  delivering  or  withholding  a  conunission 
to  be  considered  as  a  mere  political  act,  belong- 
ing to  the  executive  department  alone,  for  the 
performance    of    which    entire    confidence    is 


act  deemed  by  the  court  not  warranted  by  law,'  placed  by  our  constitution  in  the  supreme  ex- 


but  violative  of  a  vested  legal  right. 

This  brings  us  to  the  second  inquiry;  which 

/^2d.  If  he  has  a  right,  and  that  right  has  been 
violated,  do  the  laws  of  this  ooimtry  afford  him 
a  remedy? 

il63*]  *The  very  essence  of  civil  liberty  cer- 
tainly consists  in  the  right  of  every  individual 
to  claim  the  protection  of  the  laws,  whenever  he 
receives  an  injury.    One  of  the  first  duties  of 

S>vemment  is  to  afford  that  protection  In 
reat  Britain  the  king  himself  is  sued  in  the 
respectful  form  of  a  petition,  and  he  never  fails 
to  comply  with  the  iudp;ment  of  his  court. 

In  the  3d  voL  of  his  Commentaries,  p.  23, 
Blackstone  states  two  cases  in  which  a  remedy 
is  afforded  bv  mere  operation  of  law. 

"In  all  other  cases,"  he  says,  "it  is  a  general 
and  indisputable  rule,  that  where  there  is  a  le- 
gal right,  there  is  also  a  legal  remedy  by  suit, 
or  action  at  law,  whenever  that  right  is  in- 
vaded." 

And  afterwards,  p.  109,  of  the  same  vol.  he 
says,  "I  am  next  to  consider  such  injuries  as 
are  cognizable  by  the  courts  of  the  common  law. 
And  herein  I  shall  for  the  present  only  remark, 
that  all  possible  injuries  whatsoever,  that  did 
not  fall  within  the  exclusive  cognizance  of 
either  the  ecclesiastical,  military,  or  maritime 
tribunals,  are,  for  that  very  reason,  within  the 
cognizance  of  the  common  law  courts  of  jus- 
tice ;  for  it  is  a  settled  and  invariable  principle 
in  the  laws  of  England,  that  every  right,  when 
withheld,  must  have  a  remedy,  and  every  in- 
jury its  proper  redress." 

The  government  of  the  United  States  has 
been  emphatically  termed  a  government  of  laws. 


serve  this  high  appellation,  if  the  laws  furnish 
no  remedy  for  the  violation  of  a  vested  legal 
right. 

If  this  obloquy  is  to  be  cast  on  the  jurispru- 
dence of  our  country,  it  must  arise  from  the 
peculiar  character  of  the  case. 

It  behooves  us,  then,  to  inquire  whether  there 
be  in  its  composition  any  ingredient  which  shall 
exempt  it  from  legal  investigations,  or  exclude 
the  injured  party  from  legal  redress.  In  pursu- 
ing this  inquiry  the  first  question  which  pre- 
sents itself  is,  whether  this  can  be  arranged 
164*1  *with  that  class  of  cases  which  come 
under  the  description  of  damnum  absque  in- 
juria j  a  loss  without  an  injury. 

This  description  of  eases  never  has  been  con- 
sidered, and  it  is  believed  never  can  be  consid- 
ered, as  comprehending  offices  of  trust,  of  honor, 


ecutive;  and  for  any  misconduct  respecting 
which,  the  injured  in<Uvidual  has  no  remedy? 

That  there  may  be  such  cases  is  not  to  be 
questioned;  but  that  every  act  of  duty,  to  be 
performed  in  any  of  the  great  departments  of 
government,  constitutes  such  a  case,  is  not  to  be 
admitted. 

By  the  act  concerning  invalids,  passed  in 
June,  1794,  vol.  3,  p.  112,  the  Secretary  of  War 
is  ordered  to  place  on  the  pension  list  all  per- 
sons whose  names  are  contained  in  a  report  pre- 
viously made  by  him  to  congress.  If  he  should 
refuse  to  do  so,  would  the  woimded  veteran  be 
without  remedy?  Is  it  to  be  contended  that 
where  the  law  in  precise  tejm,  directs  the  per- 
formance of  an  act,  in  which  an  individual  is  in- 
terested, the  law  is  incapable  of  securing  obedi- 
ence to  its  mandate?  Is  it  on  account  of  the 
character  of  the  person  against  whom  the  com- 

Elaint  is  made?    Is  it  to  be  contended  that  the 
eads  of  departments  are  not  amenable  to  the 
laws  of  their  coimtry? 

Whatever  the  practice  on  particular  occa- 
sions may  be,  the  theory  of  this  principle  will 
certainlv  never  be  maintained.  ♦No  act  [*165 
of  the  legislature  confers  so  extraordinary  a 
privilege,  nor  can  it  derive  countenance  from 
the  doctrines  of  the  conunon  law.  After  stat- 
ing that  personal  injury  from  the  king  to  a  sub- 
ject is  presumed  to  be  impossible,  Blackstone, 
vol.  3,  p.  255,  says,  "but  injuries  to  the  rights 
of  property  can  scarcely  be  committed  by  the 
crown  without  the  intervention  of  its  officers; 
for  whom  the  law,  in  matters  of  right,  enter- 
tains no  respect  or  delicacy;  but  furnishes  vari- 
ous methods  of  detecting  the  errors  and  miscon- 
duct of  those  agents,  by  whom  the  king  has 


and  not  of  men.    It  will  certainly  cease  to  de«^been  deceived  and  induced  to  do  a  temporary 


injustice." 

By  the  act  passed  in  1796,  authorizing  the 
sale  of  the  lands  above  the  mouth  of  Kentucky 
river,  (vol.  3,  p.  299,)  the  purchaser,  on  paying 
his  purchase  money,  becomes  completely  entitled 
to  the  property  purchased ;  ana  on  producing 
to  the  Secretary  of  State  the  receipt  of  the 
treasurer  upon  a  certificate  required  by  the 
law,  the  President  of  the  United  States  is  au- 
thorized to  grant  him  a  patent.  It  is  further 
enacted  that  all  patents  shall  be  countersigned 
by  the  Secretary  of  State,  and  recorded  in  his 
office.  If  the  Secretary  of  State  should  choose 
to  withhold  this  patent;  or,  the  patent  being 
lost,  should  refuse  a  copy  of  it;  can  it  be  im- 
agined that  the  law  funiishes  to  the  injured 
person  no  remedy? 

It  is  not  believed  that  any  person  whatever 


or  of  profit.    The  office  of  justice  of  peace  in  the    would  attempt  to  maintain  sucn  a  proposition. 
Cranch  1.  *^    *^        ^g 
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It  follows,  then,  that  the  question,  whether 
the  legality  of  an  act  of  the  head  of  a  depart- 
ment be  examinable  in  a  court  of  justice  or  not. 
must  always  depend  on  the  nature  of  that  act. 

If  some  acts  be  examinable,  and  others  not, 
there  must  be  some  rule  of  law  to  guide  the 
court  in  the  exercise  of  its  jurisdiction. 

In  some  instances  there  may  be  difficulty  in 
applying  the  rule  to  particular  cases ;  but  tuere 
cannot,  it  is  believed,  be  much  difficulty  in  lay- 
ing down  the  rule. 

By  the  constitution  of  the  United  States,  the 
President  is  invested  with  certain  important  po- 
166*]  litical  powers,  in  the  *exercise  of  which 
he  is  to  use  his  own  discretion,  and  is  accounta- 
ble only  to  his  country  in  his  political  character 
and  to  his  own  conscience.  To  aid  him  in  the 
performance  of  these  duties,  he  is  authorized  to 
appoint  certain  officers,  who  act  by  his  author- 
ity, and  in  conformity  with  his  orders. 

In  such  cases,  their  acts  are  his  acts;  and 
whatever  opinion  may  be  entertained  of  the 
manner  in  which  executive  discretion  may  be 
used,  still  there  exists,  and  can  exist,  no  power 
to  control  that  discretion.  Tne  subjects  are  po- 
litical. They  respect  the  nation,  not  individual 
rights,  and  l>eing  intrusted  to  the  executive,  the 
decision  of  the  executive  is  conclusive.  The  ap- 
plication of  this  remark  will  be  perceived  by 
adverting  to  the  act  of  congress  for  establishing 
the  department  of  foreign  affairs.  This  officer, 
as  his  duties  were  prescribed  by  that  act,  is  to 
conform  precisely  to  the  will  of  the  President. 
He  is  the  mere  organ  by  whom  that  will  is  com- 
municated. The  acts  of  such  an  officer,  as  an 
officer,  can  never  be  examinable  by  the  courts. 

But  when  the  legislature  proceeds  to  impose 
on  that  officer  other  duties ;  when  he  is  directed 
peremptorily  to  perform  certain  acts;  when  the 
rights  of  individuals  are  dependent  on  the  per- 
formance of  those  acts;  he  is  so  far  the  officer 
of  the  law ;  is  amenable  to  the  laws  for  his  con- 
duct; and  cannot  at  his  discretion/ sport  away 
the  vested  rights  of  others. 

The  conclusion  from  this  reasoning  is,  that 
where  Uie  heads  of  departments  are  fiie  politi- 
cal or  confidential  agents  of  the  executive, 
merely  to  execute  the  will  of  the  President,  or 
rather  to  act  in  cases  in  which  the  executive 
possesses  a  constitutional  or  lecal  discretion, 
nothing  can  be  more  perfectly  clear  than  that 
their  acts  are  only  politically  examinable./ But 
where  a  specific  duty  is  assigned  by  law,  and 
individual  rights  depend  upon  the  performance 
of  that  duty,  it  seems  equally  clear  that  the  in- 
dividual who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  country  for  a 
remedy. 

If  this  be  the  rule,  let  us  inquire  how  it  ap- 
plies to  the  case  under  the  consideration  of  the 
court. 

167*]  *The  power  of  nominating  to  the  sen- 
ate, and  the  power  of  appointing  the  person 
nominated,  are  political  powers,  to  be  exercised 
by  the  President  according  to  his  own  discretion. 
When  he  has  made  an  appointment,  he  has  ex- 
ercised his  whole  power,  and  his  discretion  has 
been  completely  applied  to  the  case.  If,  by  law, 
the  officer  be  removable  at  the  will  of  the  Presi- 
dent, then  a  new  appointanent  may  be  immedi- 
ately made,  and  the  rights  of  the  officer  are 
terminated*  But  as  a  UMt  which  baa  existed 
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cannot  be  made  never  to  have  existed,  the  ap- 
pointment cannot  be  annihilated;  and  conse- 
quently, if  the  officer  is  by  law  not  removable  at 
tne  will  of  the  President,  the  rights  he  has  ac- 
quired are  protected  by  the  law,  and  are  not  re- 
sumable  by  the  President.  They  can  not  be  ex- 
tinguished by  executive  authority,  and  he  has 
the  privil^e  of  asserting  them  in  like  manner 
as  if  they  had  been  derived  from  any  other 
source. 

The  question  whether  a  right  has  vested  or 
not,  is,  in  its  nature,  judicial,  and  must  be  tried 
by  the  judicial  authority.  If,  for  example,  Mr. 
Marbury  had  taken  the  oaths  of  a  magistrate, 
and  proceeded  to  act  as  oue;  in  consequence  of 
which  a  suit  had  been  instituted  against  him,  in 
which  his  defence  had  depended  on  his  being  a 
magistrate,  the  validity  of  his  appointment 
must  have  been  determined  by  judicial  author- 
ity. 

So,  if  he  conceives  that,  by  virtue  of  his  ap- 
pointment, he  has  a  legal  right  either  to  the 
commission  which  has  been  made  out  for  him, 
or  to  a  copy  of  that  commission,  it  is  equally  a 
question  examinable  in  a  court,  and  the  decision 
of  the  court  upon  it  must  depend  on  the  opin- 
ion entertainea  of  his  appointment. 

That  question  has  been  discussed,  and  the 
opinion  is,  that  the  latest  point  of  time  which 
can  be  taken  as  that  at  which  the  appointment 
was  complete,  and  evidenced,  was  when,  after 
the  signature  of  the  President,  the  seal  of  the 
United  States  was  affixed  to  the  commission. 

It  is,  then,  the  opinion  of  the  Court,      .         j 

1st.  That  by  signing  the  commission  of  Mr. 


Marbury,  the  President  of  the  United  States  ap- 
pointed him  a  justice  *of  peace  for  the  [*168,^.^ 
county    of    Washington,    m    the    District    ofg)^  ^ 
Ck)lumbia;    and  that  the  seal   of  the  United 
States,  affixed  thereto  by  the  Secretary  of  State, 
is  conclusive  testimony  of  the  verity  of  the  slg 
nature,  and  of  the  completion  of  the  appoint- 
ment, and  that  the  appointment  conferred  on 
him  a  legal  right  to  tne  office  for  the  space  of 
five  years.  ^^ 

2d.  That,  having  this  legal  title  to  the  office, 
he  has  a  consequent  right  to  the  commission;  a 
refusal  to  deliver  which  is  a  plain  violation  of 
that  right,  for  which  the  laws  of  his  country 
afford  him  a  remedy. 

It  remains  to  be  inquired  whether, 

3d.  He  is  entitled  to  the  remedy  for  which  he 
applies.    This  depends  on, 

1st.  The  nature  of  the  writ  applied  for;  and, 

2d.  The  power  of  this  court. 

1st.  The  nature  of  the  writ. 

Blackstone,  in  the  3d  volume  of  hi&  Com- 
mentaries, page  110,  defines  a  mandamus  to  be 
"a  command  issuing  in  the  king's  name  from 
the  court  of  king's  bench,  and  directed  to  any 
person,  corporation,  or  inferior  court  of  judica- 
ture within  the  king's  dominions,  requiring 
them  to  do  some  particular  thing  therein  spe3- 
fied,  which  appertains  to  their  office  and  outy, 
and  which  the  court  of  king's  bench  has  pre- 
viously determined,  or  at  least  supposes,  to  be 
consonant  to  right  and  justice." 

Lord  Mansfield,  in  3  Burrow,  126G,  in  the 
case  of  The  King  9.  Baker  et  oZ.,  states,  with 
much  precision  and  explicitness,  the  cases  in 
which  this  writ  may  be  used. 

''Whenever/'  says  that  veiy  able  judge  "there 
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iB  a  right  to  execute  an  office,  perform  a  service, 
or  exercise  a  franchise,  (more  especially  if  it  be 
in  a  matter  of  public  concern,  or  attended  with 
profit,)  and  a  person  is  kept  out  of  po««ea8ian, 
160*]  or  dispossessed  or  such  right,  and  *ha8 
no  other  specific  legal  remedy,  this  court  ought 
to  assist  by  mandamus,  upon  reasons  of  justice, 
as  the  writ  expresses,  and  upon  reasons  of  pub- 
lic policy,  to  preserve  peace,  order  and  good  goy- 
-emment."  In  the  same  case  he  says,  ''this  Mrrit 
ought  to  be  used  upon  all  occasions  where  the 
law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there 
ought  to  be  one. 

In  addition  to  the  authorities  now  particu- 
larly cited,  many  others  were  relied  on  at  the 
tar,  which  show  how  far  the  practice  has  con- 
formed to  the  general  doctrines  that  have  been 
just  quoted. 

This  writ,  if  awarded,  would  be  directed  to 
■an  officer  of  government,  and  its  mandate  tO| 
him  would  be,  to  use  the  words  of  Blackstone, 
•"to  do  a  particular  thing  therein  specified, 
which  appertains  to  his  office  and  duty,  and 
which  the  court  has  previously  determined,  or 
«t  least  supposes,  to  be  consonant  to  right  and 
justice."  Or,  in  the  words  of  Lord  Mansfield, 
the  applicant,  in  this  case,  has  a  right  to  exe- 
cute an  office  of  public  concern,  and  Is  kept  out 
of  possession  of  that  right. 

These  circumstances  certainly  concur  in  thii 


Still,  to  render  the  mandamus  a  proper  rem- 
ody,  the  officer  to  whom  it  is  to  be  directed, 
must  be  one  to  whom,  on  legal  principles,  such 
writ  may  be  directed ;  and  the  person  applying 
for  it  must  be  without  any  other  specific  and 
legal  remedy. 

1st.  With  respect  to  the  officer  to  whom  it 
'would  be  directed.  The  intimate  political  re- 
lation subsisting  between  the  President  of  the 
United  States  and  the  heads  of  departments, 
necessarily  renders  any  legal  investigation  of 
the  acts  of  one  of  those  high  officers  peculiarly 
irksome,  as  well  as  delicate;  and  excites  some 
liesitation  with  respect  to  the  propriety  of  en- 
tering into  such  investigation.  Impressions  are 
often  received  without  much  reflection  or  exam- 
ination, and  it  is  not  wonderful  that  in  such  a 
oase  as  this  the  assertion,  by  an  individual,  of 
bis  legal  claims  in  a  court  of  justice,  to  which 
olaims  it  is  the  duty  of  that  court  to  attend, 
170*]  should  at  first  view  be  considered  *bv 
some,  as  an  attempt  to  intrude  into  the  cabinet, 
and  to  intermeddle  with  the  prerogatives  of  the 
oxecutive. 

It  is  scarcely  necessary  for  the  court  to  dls- 
olaim  all  pret^sions  to  such  jurisdiction,  ^n 
extravagance,  so  absurd  and  excessive,  could 
not  have  been  entertained  for  a  moment.  The 
province  of  the  court  is,  solely,  to  decide  on 
{he  rights  of  individuals,  not  to  inquire  how 
the  executive,  or  executive  officers,  perform  du- 
ties in  which  they  have  a  discretion.  Questions 
in  their  nature  political,  or  which  are,  joj  the 
constitution  and  laws,  submitted  to  the  execu- 
tive, can  never  be  made  in  this  court. 

But,  if  this  be  not  such  a  question ;  if,  so  far 
from  being  an  intrusion  into  the  secrets  of  the 
cabinet,  it  respects  a  paper  which,  according  to 
law,  it  upon  record,  and  to  a  copy  of  which 
tht  law  gives  a  rights  on  the  payment  of  ten 
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cents;  if  it  be  no  intermeddling  with  a  subject 
over  which  the  executive  can  be  considered  as 
having  exercised  any  control;  what  is  there  in 
the  exalted  station  of  the  officer,  which  shall  bar 
a  citizen  from  asserting,  in  a  court  of  justice, 
his  legal  rights,  or  shall  forbid  a  court  to  listen 
to  the  claim,  or  to  issue  a  mandamus  directing 
the  performance  of  a  duty,  not  depending  on 
executive  discretion,  but  on  particular  acte  of 
congress,  and  the  general  principles  of  law? 

If  one  of  the  heads  of  departments  commits 
any  illegal  act,  under  colour  of  his  office,  by 
which  an  individual  sustains  an  injury,  it  can- 
not be  pretended  that  his  office  alone  exempts 
him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.  How,  then,  can  his  of- 
fice exempt  him  from  this  particular  mode  of 
deciding  on  the  legality  of  his  conduct  if  the 
case  be  such  a  case  as  would,  were  any  other 
individual  the  party  complained  of,  authorize 
the  process  T 

It  is  not  by  the  office  of  the  person  to  whom 
the  writ  is  directed,  but  the  nature  of  the  thing 
to  be  done,  that  the  propriety  or  impropriety  of 
issuing  a  mandamus  is  to  be  determined. 
Where  the  head  of  a  department  acts  in  a  case, 
in  which  executive  discretion  is  to  be  exercised; 
in  which  he  is  the  mere  organ  of  executive  will ; 
it  is  *again  repeated,  that  any  applica-  [♦ITl 
tion  to  a  court  to  control,  in  any  respect,  his 
conduct  would  be  rejected  without  hesitation. 

But  where  he  is  directed  by  law  to  do  a  cer-'' 
tain  act  affecting  the  absolute  rights  of  individ- 
uals, in  the  performance  of  which  he  is  not 
placed  under  the  particular  direction  of  the 
President,  and  the  performance  of  which  the 
President  cannot  lawfully  forbid,  and  therefore 
is  never  presumed  to  have  forbidden ;  as  for  ex- 
ample, to  record  a  commission,  or  a  patent  for 
land,  which  has  received  all  the  legal  solemni- 
ties; or  to  give  a  oop^  of  such  record;  in  such 
cases,  it  is  not  perceived  on  what  ground  the 
courts  of  the  country  are  further  excused  from 
the  duty  of  giving  judgment  that  right  be  done 
to  an  injured  individual,  than  if  the  same 
services  were  to  be  performed  by  a  person  not 
the  head  of  a  department. 

This  opinion  seems  not  now,  for  the  first 
time,  to  be  taken  up  in  this  coimtry. 

It  must  be  well  recollected  that  in  1792,  an 
act  passed,  directing  the  Secretary  of  War  to 
place  on  the  pension  list  such  disabled  officers 
and  soldiers  as  should  be  reported  to  him,  by 
the  circuit  courts,  which  act,  so  far  as  the  duty 
was  imposed  on  the  courts,  was  deemed  imcon- 
stitutional;  but  some  of  the  judges  thinking 
that  the  law  might  be  executed  by  them  in  the 
character  of  commissioners,  proceeded  to  act^ 
and  to  report  in  that  character. 

This  law  being  deemed  imconstitutional  at 
the  circuits,  was  repealed,  and  a  different  sys- 
tem was  established;  but  the  question  whether 
those  persons  who  have  been  reported  by  the 
judges,  as  commissioners,  were  entitled,  in  con- 
sequence of  that  report,  to  be  placed  on  the 
pension  list,  was  a  legal  question,  properly  de- 
terminable in  the  courts,  although  the  act  of 
placing  such  persons  on  the  list  was  to  be  per- 
formed bv  the  head  of  a  department. 

That  this  question  might  be  properly  settled, 
congress  passed  an  act  in  February,  1793,  mak- 
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ing  it  the  duty  of  the  Secretary  of  War,  in  con- 
junction with  the  attorney  general,  to  take 
Buch  measures  as  might  be  necessary  to  obtain 
an  adjudication  of  the  Supreme  Court  of  the 
172»]  United  *States  on  the  validity  of  any 
such  rights,  claimed  under  the  act  aforesaid. 

After  the  passage  of  this  act,  a  mandamus 
was  moved  for,  to  be  directed  to  the  Secretary 
of  War,  commanding  him  to  place  on  the  pen- 
sion list,  a  person  stating  himself  to  be  on  the 
report  of  the  judges. 

There  is,  therefore,  much  reason  to  believe, 
that  this  mode  of  trying  the  legal  right  of  the 
complainant  was  deemed  by  the  head  of  a  de- 
partment, and  by  the  highest  law  officer  of  the 
United  States,  the  most  proper  which  could  be 
selected  for  the  purpose. 

When  the  subject  was  brought  before  the 
court,  the  decision  was,  not  that  a  mandamus 
would  not  lie  to  the  head  of  a  department  di- 
recting him  to  perform  an  act,  enjoined  by  law, 
in  the  performance  of  which  an  individual  had 
a  vested  interest;  but  that  a  mandamus  ought 
not  to  issue  in  that  case;  the  decision  neces- 
sarily to  be  made  of  the  report  of  the  commis- 
sioners did  not  confer  on  the  applicant  a  legal 
right. 

The  judgment,  in  that  case,  is  understood  to 
have  decided  the  merits  of  all  claims  of  that 
description;  and  the  persons,  on  the  report  of 
the  commissioners,  found  it  necessary  to  pur- 
sue the  mode  prescribed  by  the  law  subsequent 
to  that  which  had  been  deemed  unconstitutional, 
in  order  to  place  themselves  on  the  pension  list. 

The  doctrine,  therefore,  now  advanced,  is  by 
no  means  a  novel  one. 

It  is  true  that  the  mandamus,  now  moved  for, 
is  not  for  the  performance  of  an  act  expressly 
enjoined  by  statute. 

It  is  to  deliver  a  commission;  on  which  sub- 
ject the  acts  of  congress  are  silent.  This  dif- 
ference is  not  considered  as  affecting  the  case. 
It  has  already  been  stated  that  the  applicant 
has,  to  that  commission,  a  vested  legal  right,  of 
which  the  executive  cannot  deprive  him.  He 
has  been  appointed  to  an  office,  from  which  he 
is  not  removable  at  the  will  of  the  executive; 
I  173*]  and  being  so  'appointed,  he  has  a  right 
to  the  commission  which  the  secretary  has  re- 
ceived from  the  President  for  his  use.  The  act 
of  congress  does  not  indeed  order  the  Secretary 
of  State  to  send  it  to  him,  but  it  is  placed  in  his 
hands  for  the  person  entitled  to  it ;  and  cannot 
be  more  lawfully  withheld  by  him  than  by  any 
other  person. 

It  was  at  first  doubted  whether  the  action  of 
detinue  was  not  a  specific  legal  remedy  for  the 
commission  which  has  been  withheld  from  Mr. 
Marbury;  in  which  case  a  mandamus  would  be 
improper.  But  this  doubt  has  yielded  to  the 
consideration  that  the  judgment  in  detinue  is 
for  the  thing  itself,  or  its  value.  The  value  of 
a  public  office  not  to  be  sold  is  incapable  of  be- 
ing ascertained ;  and  the  applicant  nas  a  right 
to  the  office  itself,  or  to  nothing.  He  will  ob- 
tain the  office  by  obtaining  the  commission,  or 
a  copy  of  it  from  the  record. 

This,  then,  is  a  plain  case  for  a  mandamus, 
Q I  either  to  deliver  the  commission,  or  a  CQpy  of  it 
^  j  from  the  record ;  and  it  only  remains  to  be  in- 
l  quired. 

Whether  it  can  issue  from  this  court.     I 
7«  ' 


The  act  to  establish  the  judicial  courts  of  the 
United  States  authorizes  the  Supreme  Court  "to 
issue  writs  of  mandamus  in  cases  warranted  by 
the  principles  and  usages  of  law,  to  any  courU 
appointed,  or  persons  holding  office,  under  the 
authority  of  the  United  States."  , 

The  Secretary  of  State,  being  a  person  holdine    1  0 
an  office  under  the  authori^  of  the  United    \ 
States,  is  precisely  within  the  letter  of  the  de-     \ 
scription,  and  if  this  court  is  not  authorized  to 
issue  a  writ  of  mandamus  to  such  an  officer,  it 
must  be  because  the  law  is  unconstitutional,  and 
therefore  absolutely  incapable  of  conferring  the 
authority,  and  assigning  the  duties  which  its 
words  purport  to  confer  and  assign. 

The  constitution  vests  the  whole  judicial 
power  of  the  United  States  in  one  Supreme 
Court,  and  such  inferior  courts  as  congress 
shall,  from  time  to  time,  ordain  and  establish. 
This  power  is  expressly  extended  to  all  cases 
arising  under  the  laws  of  the  United  States; 
and,  consequently,  in  some  form,  may  be  exer- 
cised over  the  present  'case;  because  the  [*174 
right  claimed  is  given  by  a  law  of  the  United 
States. 

In  the  distribution  of  this  power  it  is  de- 
clared that  ''the  Supreme  Court  shall  have 
original  jurisdiction  in  all  cases  affecting  am- 
bassadors, other  public  ministers  and  consuls, 
and  those  in  whicn  a  state  shall  be  a  party.  In 
all  other  casds,  the  Supreme  Court  shall  have 
appellate  jurisdiction." 

It  has  been  insisted,  at  the  bar,  that  as  the 
original  ^rant  of  jurisdiction,  to  the  Supreme 
and  inferior  courts,  is  general,  and  the  clause, 
assigning  original  jurisdiction  to  the  Supreme 
Court,  contains  no  n^ative  or  restrictive  words, 
the  power  remains  to  the  legislature,  to  assign 
original  jurisdiction  to  that  court  in  other  cases 
than  those  specified  in  the  article  which  has 
been  recited;  provided  those  cases  belong  to  the 
judicial  power  of  the  United  States. 

If  it  had  been  intended  to  leave  it  in  the  dis- 
cretion of  the  legislature  to  apportion  the  judi- 
cial power  between  the  supreme  and  inferior 
courts  according  to  the  will  of  that  body,  it 
would  certainly  have  been  useless  to  have  pro- 
ceded  further  than  to  have  defined  the  judicial 
power,  and  the  tribunals  in  which  it  should  be 
vested.  The  subsequent  part  of  the  section  is 
mere  surplusage,  is  entirely  without  meaning, 
if  such  is  to  be  the  construction.  If  congress 
remains  at  liberty  to  give  this  court  appelate 
jurisdiction,  where  the  constitution  has  declared 
their  jurisdiction  shall  be  original ;  and  original 
jurisdiction  where  the  constitution  has  declared 
it  shall  be  appellate;  the  distribution  of  juris- 
diction, made  m  the  constitution,  is  form  with- 
out substance. 

Affirmative  words  are  often,  in  their  opera- 
tion, negative  of  other  objects  than  those  af- 
firmed ;  and  in  this  case,  a  negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no 
operation  at  all. 

It  cannot  be  presumed  that  any  clause  in  the 
constitution  is  intended  to  be  without  effect; 
and,  therefore,  such  a  construction  is  inadmissi- 
ble, unless  the  words  require  it. 

•If  the  solicitude  of  the  convention,  [•175 
respecting  our  peace  with  foreign  powers,  in- 
duced a  provision  that  the  Supreme  Ck>urt 
should  take  original  jurisdiction  in  cases  which 
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might  be  supposed  to  affect  them;  yet  the  clause 
would  have  proceeded  no  further  than  to  pro- 
vide for  such  cases,  if  no  further  restriction  on 
the  powers  of  congress  had  been  intended. 
That  they  should  have  appellate  jurisdiction  in 
all  other  cases,  with  such  exceptions  as  congress 
might  make,  is  no  restriction ;  imless  the  words 
be  deemed  exclusive  of  original  jurisdiction. 
^  When  an  instnmient  organizing  fundamental- 
ly a  judicial  system,  divides  it  into  one  supreme, 
and  so  many  inferior  courts  as  the  legislature 
may  ordain  and  establish;  then  enumerates  its 
powers,  and  proceeds  so  far  to  distribute  them, 
as  to  define  the  jurisdiction  of  the  Supreme 
Ck)urt  by  declaring  the  cases  in  which  it  shall 
take  original  jurisdiction,  and  that  in  others  it 
shall  take  appellate  jurisdiction;  the  plain  im- 
port of  the  words  seems  to  be,  that  in  one  class 
of  cases  its  jurisdiction  is  original,  and  not  ap- 
pellate; in  the  other  it  is  appellate,  and  not 
original.  If  any  other  construction  would  ren- 
der the  clause  inoperative,  that  is  an  additional 
reason  for  rejectmg  such  other  construction, 
and  for  adhering  to  their  obvious  meaning. 

To  enable  this  court,  then,  to  issue  a  man- 
damus, it  must  be  shown  to  be  an  exercise  of  ap- 
pellate jurisdiction,  or  to  be  necessary  to  enable 
them  to  exercise  appellate  jurisdiction. . 

It  has  been  stated  at  the  bar  that  the  appel- 
late jurisdiction  mav  be  exercised  in  a  variety 
of  forms,  and  that  if  it  be  the  will  of  the  legis- 
lature that  a  mandamus  should  be  used  for  that 
purpose,  that  will  must  be  obeyed.  This  is 
true,  yet  the  jurisdiction  must  be  appellate,  not 
original. 

It  is  the  essential  criterion  of  appellate  juris- 
diction, that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted,  and  does  not 
create  that  cause.  Although,  therefore,  a  man- 
damus may  be  directed  to  courts,  yet  to  issue 
much  a  wnt  to  an  officer  for  the  delivery  of  a 
paper,  is  in  effect  the  same  as  to  sustain  an 
original  action  for  that  paper,  and,  therefore, 
176*1  seems  not  to  belong  to  'appellate  but  to 
original  jurisdiction.  Neither  is  it  necessary  in 
su<m  a  case  as  this,  to  enable  the  court  to  exer- 
cise its  appellate  jurisdiction. 

The  authority,  therefore,  given  to  the  Su- 
preme Court,  by  the  act  establishing  the  judi- 
cial courts  ojf  the  United  States,  to  issue  writs 
of  mandamus  to  public  officers,  appears  not  to  be 
warranted  by  the  constitution;  and  it  becomes 
necessary  to  inquire  whether  a  jurisdiction  so 
conferred  can  be  exercised. 

The  question,  whether  an  act,  repugnant  to 
the  constitution,  can  become  the  law  of  the  land. 
is  a  question  deeply  interesting  to  the  United 
States;  but,  happily,  not  of  an  intricacy  pro- 
portioned to  its  interest.  It  seems  only  neces- 
sary to  recognize  certain  principles,  supposed 
to  have  been  long  and  well  established,  to  de- 
cide it. 

That  the  people  have  an  original  right  to  es- 
tablish, for  their  future  government,  such  prin- 
ciples, as,  in  their  opinion,  shall  most  conduce 
to  their  own  happiness  is  the  basis  on  which  the 
whole  American  fabric  has  been  erected.  The 
exercise  of  this  original  ri^ht  is  a  very  great  ex- 
ertion ;  nor  can  it,  nor  ou^t  it,  to  be  frequently 
repeated.  The  principles,  therefore,  so  estab- 
lisned,  are  deemed  fundamental.  And  as  the 
authoriiy  from  which  they  proceed  is  supreme^ 
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and  can  seldom  act,  they  are  designed  to  be 
permanent. 

This  original  and  supreme  will  organizes  the 
government,  and  assigns  to  different  depart- 
ments their  respective  powers.  It  may  either 
stop  here,  or  establish  certain  limits  not  to  be 
transcended  by  those  departments. 

The  government  of  the  United  States  is  of 
the  latter  description.  The  powers  of  the  leg- 
islature are  defined  and  limited ;  and  that  those 
limits  may  not  be  mistaken,  or  forgotten,  the 
constitution  is  written.  To  what  purpose  are 
powers  limited,  and  to  what  purpose  is  that 
limitation  committed  to  writing,  if  these  limits 
may,  at  any  time,  be  passed  by  those  intended 
to  be  restrained?  The  distinction  between  a 
government  with  limited  and  unlimited  powers 
is  abolished,  if  those  limits  do  not  confine  the 
persons  on  whom  they  are  imposed,  and  if  acts 
prohibited  'and  acts  allowed,  are  of  [*177 
equal  obligation.  It  is  a  proposition  too  plain 
to  be  contested,  that  the  constitution  controls 
any  legislative  act  repugnant  to  it ;  or,  that  the 
legislature  may  alter  the  constitution  by  an 
ordinary  act. 

Between  these  alternatives  there  is  no  middle 
ground.  The  constitution  is  either  a  superior 
paramoimt  law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legisla- 
tive acts,  and,  like  other  acts,  is  alterable 
when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true, 
then  a  legislative  act  contrary  to  the  constitu- 
tion is  not  law :  if  the  latter  part  be  true,  then 
written  constitutions  are  absurd  attempts,  on 
the  part  of  the  people,  to  limit  a  power  in  its 
own.  nature  illimitable. 

Certainly  all  those  who  have  framed  written 
constitutions  contemplate  them  as  forming  the 
fimdamental  and  paramount  law  of  the  nation, 
and,  consequently,  the  theory  of  every  such 
Ifovemment  must  be,  that  an  act  of  the  legisla- 
ture, repugnant  to  the  constitution,  is  void. 

This  theory  is  essentially  attached  to  a  writ- 
ten constitution,  and,  is  consequently,  to  be 
considered,  by  this  court,  as  one  of  the  funda- 
mental principles  of  our  society.  It  is  not 
therefore  to  be  lost  si^^ht  of  in  the  further  con- 
sideration of  this  subject. 

If  an  act  of  the  legislature,  repugnant  to  the 
constitution,  is  void,  does  it,  notwithstanding 
its  invalidi^,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it' 
be  not  law,  does  it  constitute  a  rule  as  operative 
as  if  it  was  a  law?  This  would  be  to  overthrow 
in  fact  what  was  established  in.  theory;  and 
would  seem,  at  first  view,  an  absurdity  too  gross 
to  be  insisted  on.  It  shall,  however,  receive  a 
more  attentive  consideration. 

It  is  emphatically  the  province  and  duty  of 
the  judicial  department  to  say  what  the  law  is. 
Those  who  apply  the  rule  to  particular  cases, 
must  of  necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each  other,  the 
courts  must  decide  on  the  operation  of  each. 

•So  if  a  law  be  in  opposition  to  the  [*178 
constitution;  if  both  the  law  and  the  constitu- 
tion apply  to  a  particular  case,  so  that  the 
court  must  either  decide  that  case  conformably 
to  the  law,  disregarding  the  constitution;  or 
conformably  to  the  constitution,  disregarding 
the  law;  the  court  must  determine  which  of 
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these  conflicting  rules  governs  the  case.  This 
is  of  the  very  essence  of  judicial  duty. 

If,  then,  the  courts  are  to  regard  the  constitu- 
tion, and  the  constitution  is  superior  to  any  or- 
dinary act  of  the  legislature,  the  constitution, 
and  not  such  ordinary  act,  must  govern  i;he 
ease  to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle 
that  the  constitution  is  to  be  considered,  in 
eourt,  as  a  paramount  law,  are  reduced  to  the 
necessity  of  maintaining  that  courts  must  close 
their  eyes  on  the  constitution,  and  see  only  the 
law. 

This  doctrine  would  subvert  the  very  founda- 
tion of  all  written  constitutions.  It  would  de- 
clare that  an  act  which,  according  to  the  princi- 
ples and  theory  of  our  government,  is  entirely 
void,  is  yet,  in  practice,  completely  obligatonr. 
It  would  declare  that  if  the  legislature  shall  do 
what  is  expressly  forbidden,  such  act,  notwith- 
fitandinff  tne  express  prohibition,  is  in  reality 
effectual.  It  would  be  given  to  the  l^slature 
a  practical  and  real  omnipotence,  with  the  same 
breath  which  professes  to  restrict  their  powers 
Within  narrow  limits.  It  is  prescribing  limits, 
and  declaring  that  those  limits  may  be  passed 
at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have 
deemed  the  greatest  improvement  on  political 
institutions,  a  written  constitution,  would  of 
itself  be  sufficient,  in  America,  where  written 
eonstitutions  have  been  viewed  with  so  much 
reverence,  for  rejecting  the  construction.  But 
the  peculiar  expressions  of  the  constitution  of 
the  United  States  furnish  additional  arguments 
in  favour  of  its  rejection. 

The  judicial  power  of  the  United  States  is 
extended  to  all  cases  arising  imder  the  constitu- 
tion. 

179*]  ♦Could  it  be  the  intention  of  those 
who  gave  this  power,  to  say  that  in  using  it  the 
constitution  should  not  be  looked  into?  That  a 
case  arising  imder  the  constitution  should  be 
decided  witnout  examining  the  instnunent  un- 
der which  it  arises  T 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  constitution  must  be 
looked  into  by  the  judges.  And  if  they  can 
open  it  at  all,  what  part  of  it  are  they  forbidden 
to  read  or  to  obey? 

There  are  many  other  parts  of  the  constitu- 
tion which  serve  to  illustrate  this  subject. 

It  is  declared  that  ''no  tax  or  duty  shall  be 
laid  on  articles  exported  from  any  state."  Sup- 
pose a  duty  on  the  export  of  cotton,  of  tobacco, 
or  of  flour;  and  a  suit  instituted  to  recover  it. 
Ought  jud^ent  to  be  rendered  in  such  a  case? 
ought  the  judges  to  close  their  eyes  on  the  con- 
stitution, and  only  see  the  law? 

The  constitution  declares  ''that  no  bill  of  at- 
tainder or  ex  post  facto  law  shall  be  passed." 

If,  however,  such  a  bill  should  be  passed,  and 
a  person  should  be  prosecuted  under  it;  must 
the  eourt  condenm  to  death  those  victims  whom 
the  constitution  endeavors  to  preserve? 

*T^o  person,**  says  the  constitution,  "shall 
be  convicted  of  treason  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court." 

Here  the  language  of  the  constitution  is  ad- 
dressed especially  So  the  courts.  It  prescribes, 
directly  for  them,  a  rule  of  evidence  not  to  be 
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departed  from.  If  the  legislature  should  change 
that  rule,  and  declare  one  witness,  or  a  confes- 
sion out  of  court,  sufficient  for  conviction,  must 
the  constitutional  principle  yield  to  the  legisla- 
tive act? 

From  these,  and  many  other  selections  which 
might  be  made,  it  is  apparent,  that  the  framers 
of  the  constitution  ^contemplated  that  [*180 
instrument  as  a  rule  for  the  government  of 
courts,  as  well  as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to 
take  an  oath  to  support  it?  This  oath  certainly 
applies  in  an  especial  manner,  to  their  conduct 
in  their  official  character.  How  immoral  to 
impose  it  on  them,  if  they  were  to  be  used  as 
the  instruments,  and  the  knowing  instruments, 
for  violating  what  they  swear  to  support! 

The  oath  of  office,  too,  imposed  by  the  legis- 
lature, is  completely  demonstrative  of  the  legis- 
lative opinion  on  this  subject.  It  is  in  these 
words:  "I  do  solemnly  swear  that  I  will  ad- 
minister justice  without  respect  to  persons,  and 
do  e<mal  right  to  the  poor  and  to  tne  rich ;  and 
that  I  will  faithfully  and  impartially  discharge 
all  the  duties  incumbent  on  me  as  ,  ac- 

cording to  the  best  of  my  abilities  and  under- 
standing agreeably  to  the  constitution  and  laws 
of  the  United  States." 

Why  does  a  judge  swear  to  discharse  his  du- 
ties agreeably  to  the  constitution  of  the  United 
States,  if  that  constitution  forms  no  rule  for  his 
government?  if  it  is  closed  upon  him,  and  can- 
not be  inspected  by  him? 

If  such  be  the  real  state  of  things,  this  is 
worse  than  solemn  mockery.  To  prescribe^  or 
to  take  this  oath,  becomes  equally  a  crime. 

It  is  also  not  entirely  unworthy  of  observa- 
tion, that  in  declaring  what  shall  be  the  su- 
preme law  of  the  land,  the  constitution  itself  is 
nrst  mentioned ;  and  not  the  laws  of  the  United 
States  generally,  but  those  only  which  shall  be 
made  in  pursuance  of  the  constitution,  have 
that  rank. 

Thus,  the  particular  phraseology  of  the  eon-   |^ 
stitution  of  the  United   States  confirms   and  I 
strengthens  the  principle,  supposed  to  be  essen-  J 
tial  to  all  written  constitutions,  that  a  law  re- 
pugnant  to  the  constitution  is  void;  and  that 
courts,  as  well  as  other  departments,  are  bound 
by  that  instrument.  Jf 

The  rule  must  be  discharged* 


•BAILEY  B.  CLARK 

V. 

ROBERT  YOUNG  AND  CO. 
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In  Tirglnla  It  Is  not  absolntely  necessary,  In  all 
cases,  to  sue  the  maker  of  a  promissory  note,  to 
entitle  tfae  bolder  to  an  action  against  the  Indorser. 

If  a  promissory  note  of  a  third  person  be  indorsed 
1>7  the  purchaser  of  goods  to  the  vendor,  as  a  con- 
ditional payment  for  the  goods;  quwrt,  whether 
the  vendor  is,  In  any  case,  ooliged  to  sue  the  maker 
of  the  note  before  he  can  resort  to  the  purchaser  of 
the  goods  on  the  original  contract  of  sale? 

A  suit  against  the  defendant  as  Indorser  of  tfae 
note,  and  a  suit  against  the  defendant  for  the  goods 
sold,  are  upon  distinct  and  different  causes  of  ae- 
tion ;  and  me  first  cannot  be  pleaded  in  bar  of  tfae 
second. 

It  Is  not  necessary  for  tfae  plaintiff  to  offer  tft 

Cnmoh  L 


1803 


Clabk  y.  Young  ft  Go. 


181 


retnm  the  note,  to  entitle  him  to  bring  suit  for 
the  goods  told. 

ERKOR  from  the  circuit  court  of  the  Dis- 
trict of  Columbia,  sitting  in  the  county  of 
Alexandria. 

This  was  an  action  on  the  case  for  goods  sold 
and  delivered  by  Young  ft  Co.  to  Clark.  The 
declaration  had  three  counts;  one  for  the  price 
of  the  goods;  one  on  a  quantum  valebant;  and 
one  for  money  had  and  received. 

The  cause  came  on  to  be  tried  in  the  court 
below,  on  the  general  issue,  at  April  term,  1802. 

The  facts,  on  the  trial,  appeared  to  be,  that 
on  the  9th  of  September,  1794,  Yoimg  ft  Co. 
aold  to  Clark  400  bushels  of  salt,  at  4«.  3d.  per 
bushel,  amounting  to  283  dollars  and  33  cents. 
At  the  time  of  the  sale  and  delivery  of  the  salt, 
Clark  assigned  to  Young  ft  Co.  a  negotiable 

fromissorv  note,  made  by  one  Mark  Edgar  to 
Ickersgill  ft  Co.  and  by  them  indorsed  to 
Clark,  dated  September  5th,  1794,  for  289  dol- 
lars, pavable  60  days  after  date,  at  the  bank  of 
Alexandria.  That  Young  ft  Co.  instituted  a 
suit  in  Fairfax  county  court,  in  Virginia,  against 
dark,  on-  his  indorsement  of  this  note;  upon 
the  trial  of  which  cause,  Clark,  by  his  counsel, 
^'prayed  the  opinion  of  the  court,  whether  the 
plaintiffs  could  maintain  their  action  against 
him,  previous  to  their  having  commenced  a  suit 
and  obtained  judgment  against  the  drawer,  or 
maker  of  the  note;  and  until  his  insolvency 
should  appear;"  "and  the  court  gave  it  as 
their  opinion  that  they  could  not;  and  directed 
the  jury  accordingly."  Whereupon,  a  verdict 
was  fcAmd  for  the  defendant.  It  also  appeared 
that  at  the  time  the  note  was  indorsed  by  Clark 
to  Young  ft  Co.  as  well  as  at  the  time  when  it 
became  payable,  Mark  Edgar,  the  drawer  of 
the  note,  was  in  bad  circumstances,  and  was 
supposed  and  reputed  to  be  insolvent.  And 
that  about  the  middle  or  last  of  December, 
1794,  he  left  Alexandria,  and  had  never  re- 
turned to  it. 

182*]     •The  record  whfch  came  up  to  this 
court  contained  three  bills  of  exceptions: 

1.  The  first  contained  a  demurrer,  on  the  part 
of  the  defendant  below,  to  the  evidence,  wnich 
the  circuit  court  refused  to  compel  the  plaintiffs 
to  join.  This  exception  was  abandoned  by  the 
counsel  for  the  plaintiff  in  error. 

2.  The  second  bill  &f  exceptions  was  in  these 
words:  "memorandum,  in  the  trial  of  this 
cause,  the  defendant  gave  in  evidence  to  the 
jury,  that  the  plaintiffs  had  instituted  'a  suit 
against  him,  in  the  county  court  of  Fairfax, 
upon  the  indorsement  of  the  promissory  note 
of  Mark  Ed^r,  herein  before  mentioned;  the 
proceedings  m  which  said  suit  are  in  these 
w€/rds,  to  wit:"  (here  was  inserted  the  record  of 
Fairfax  county  court,)  **Whereupon,  the  coun- 
sel for  the  defendant  prayed  the  court  to  in- 
struct the  jury,  that  if,  from  the  evidence  riven 
in  this  cause,  they  should  be  of  opinion  that  the 
promissory  note  aforesaid,  was  indorsed  by  the 
defendant  to  the  plaintiffs,  in  consequence  of 
the  goods,  wares,  and  merchandise,  sold  as 
aforesaid,  (although  the  said  indorsement  was 
not  intended  as  an  absolute  pa^rment  for  the 
flaid  goods,  wares  and  merchandise,  or  received 
as  such  by  the  plaintiffs,  but  merely  as  a  con- 
ditional payment  thereof ,)  yet  the  receipt  of  the 
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said  note,  under  such  circumstances,  and  the 
institution  of  the  aforesaid  suit  by  the  plaintiffs 
against  the  defendant  upon  his  indorsement 
aforesaid,  made  the  note  so  far  a  payment  to 
said  plaintiffs,  for  the  said  goods,  wares  and 
merchandise,  as  to  preclude  them  from  sustain- 
ing any  action  against  the  said  defendant  for 
the  goods,  wares  and  merchandise,  until  the^ 
had  taken  such  measures  against  the  said  MarK 
Edgar,  as  were  required  by  the  laws  of  Vir- 
ginia; and  that  the  plaintiffs,  having  instituted 
the  said  suit  upon  tne  said  note  against  the  de- 
fendant, and  tnat  having  been  decided  against 
the  said  plaintiffs,  were  barred  from  sustaining 
this  action  against  the  said  defendant.  But  the 
court  refused  to  give  the  instruction  as  prayed, 
and  instructed  the  jury  that  if  they  should  be 
of  opinion,  from  the  evidence,  that  the  salt  was 
sold  and  delivered  by  the  plaintiffs  to  the  de- 
fendant, and  the  note  was  indorsed  by  the  de- 
fendant to  the  plaintiffs  in  consequence  of  the 
salt  sold,  although  the  said  indorsement  was 
not  intended  *as  an  absolute  payment  [*183 
and  received  as  such  by  the  plaintiffs,  but 
merely  as  a  conditional  payment  thereof,  then 
the  same  is  a  discharge  for  the  salt  sold,  unless 
it  is  proved  that  due  diligence  has  been  used  by 
the  plaintiffs  to  receive  the  money  due  on  the 
note;  but  the  bringing  a  suit  against  Mark 
Edgar  is  not  absolutely  a  necessary  part  of  said 
diligence ;  but  the  want  of  such  suit  may  be  ac- 
ccomted  for  by  the  insolvency  of  the  said  Edgar, 
if  proved;  or  by  the  conduct  of  the  defendant 
himself  preventing  such  suit;  to  which  refusal 
and  direction  of  the  court,  the  defendant,  by 
his  counsel,  prays  leave  to  except,"  ftc. 

3.  The  third  bill  of  exceptions  stated,  that 
"the  defendant  by  his  counsel  then  prayed  the 
opinion  of  the  court  and  their  direction  to  the 
jury,  that  the  defendant  was  entitled  to  a  credit 
for  the  amount  of  the  said  note,  unless  the 
plaintiffs  could  show  that  they  had  instituted  a 
suit  thereon  against  Edgar;  or  that  Edgar  had 
taken  the  oath  of  an  insolvent  debtor,  or  had 
absconded,  at  the  time  the  note  became  pay- 
able; or  imless  the  plaintiffs  could  show  that 
they  had  offered  to  return  and  reassign  the  said 
note  to  the  said  defendant  previous  to  the  in- 
stitution of  this  suit.  But  tne  court  having  be- 
fore, in  the  trial  of  the  said  cause,  on  application 
by  the  defendant  to  instruct  the  jury  in  the 
manner  set  forth  in  his  second  bill  of  excep- 
tions, given  directions  to  the  jury,  comprehend- 
ing all  the  material  points  contained  in  the 
al^ve  prayer,  refused  to  give  the  instruction  as 
prayed,  to  which  refusal  the  defendant,  by  his 
counsel,  prayed  leave  to  except,"  ftc 

Verdict  and  judgment  for  the  plaintiffs,  for 
the  full  amount  of  the  salt  sold ;  on  which  judg- 
ment the  defendant  brought  a  writ  of  error  to 
this  court. 

Swann  and  Mason,  for  thfe  plaintiff  in  error. 

C.  Lee  and  E.  J.  Lee,  for  the  defendants. 

Swatm.  If  a  note  is  indorsed  to  the  vendor 
at  thc^  time  of  the  sale  of  goods,  although  it  is 
not  agreed  to  be  an  absolute  *pavment,  [*184 
vet  itls  a  conditional  payment,  viz.,  if  the  note 
be  paiJL  or  if  it  be  indorsed  over  by  the  vendor, 
or  if  he  is  guilty  of  laches.  5  Term  Rep.  613. 
Kearalake  v.  Morgan,  In  that  case  the  plea 
(which  was  adjudgedgood  on  demurrer)  stated 
tnat  tht  note  of  one  W.  Pierce  was  indorsed  by 

75 


184 


SiTPBEMB  OOUBT  OF  THE  UNITED  STATES. 


1803 


Morgan  to  Kearslake,  ''for  and  on  account"  of 
the  goods  sold,  and  that  Kearslake  "then  and 
there  accepted  and  received  the  note  for  and  on 
account"  of  the  sum  due  for  the  goods. 

The  defendants  in  error,  if  they  have  been 
guilty  of  laches,  have  made  the  nofo  their  own, 
and  must  suffer  the  loss.  2  Wils.  353.  Chan- 
herlyn  v,  Delarive, 

The  question  then  arises,  what  was  due  dili- 
gence in  this  case.  As  the  law  stands  in  Vir- 
ginia, Yoimg  &  Co.  ought  to  have  sued  Mark 
Edgar,  the  maker  of  the  note.  Such  is  the 
opinion  of  Judge  Roane,  in  the  case  of  Maokie 
V.  Davis,  2  Wash.  230,  which  is  confirmed  by 
the  judgment  of  the  court  of  appeals  in  the  cast! 
of  Lee  V.  Love,  in  1  Call's  Rep.  497. 

But  it  is  unnecessary  to  resort  to  the  general 
law  in  Virginia  on  this  point,  because  the  court 
of  Fairfax  county  has  decided  the  law  in  this 
ease,  and  while  that  judgment  stands  unre- 
versed it  is  conclusive.  The  plaintiffs  have 
made  their  election  of  two  modes  of  proceeding 
to  recover  the  money;  having  failed  in  one, 
they  are  barred  as  to  the  other.  The  same  evi- 
dence is  necessary  to  support  both,  and  this  is 
the  test  to  prove  that  they  are  for  the  same 
cause.    3  Wils.  304,  Kitchen  v.  Campbell, 

That  court  has  decided  that  Clark  was  not 
liable  on  his  indorsement  of  the  note^  because 
Toimg  &  Co.  had  not  brought  suit  againsit 
Edgar;  or,  in  other  words,  they  have  decided 
that  Young  &  Co.  have  not  used  due  diligence, 
and,  therefore,  have  made  the  note  their  own; 
and  if  so,  the  original  contract  for  the  salt  is  at 
an  end.  Yet  the  court  below  have  decided  this 
very  question  differently.  They  have  said  that 
a  suit  against  Edgar  was  not  a  necessary  part 
of  due  diligence.  The  same  question,  between 
the  same  parties,  has  been  differently  decided 
by  the  two  courts. 
185*]     *Mason,  on  the  same  side. 

The  court  below  was  concluded  by  the  de- 
cision of  the  county  court  of  Fairfax.  Nemo 
bis  vexaH  debet.  The  plaintiffs  below  had  two 
modes  of  recovering  their  money  from  Clark, 
viz.,  by  a  suit  for  the  salt  sold,  or  by  an  action 
against  Clark  on  his  indorsement  of  the  note. 
They  made  their  election  of  the  latter,  and  it 
has  been  decided  against  them.  This  ought  to 
end  the  business.  3  Wils.  304,  Kitchen  f. 
Campbell, 

E.  J.  Lee,  contra. 

The  question  seems  to  turn  on  the  second  bill 
of  exceptions.  It  appears  by  that,  that  the  note 
was  not  given  as  an  absolute,  but  a  conditional 
payment.  It  is  unreasonable  to  suppose  that 
the  condition  was,  that  Young  &  Co.  should  be 
obliged  to  prosecute  a  suit  against  Edgar 
through  all  the  courts  of  Virginia. 

The  prayer  was  to  instruct  the  jury  that  a 
suit  must  be  proved  to  have  been  prosecuted 
against  Edgar,  and  his  insolvency  made  to  ap- 
pear. 

The  judgment  of  the  county  court  of  Fairfax 
is  no  bar.  It  was  not  even  a  bar  to  a  second 
suit  by  Young  &  Co.  against  Clark  on  the  same 
note.  For  the  opinion  of  that  court  was  not 
generally  that  the  suit  would  not  lie  against 
Clark  on  his  indorsement,  but  that  it  would  not 
lie  against  him  previous  to  a  suit  against  Ed- 
gar, and  his  insolvency  being  made  to  appear. 
Therefore,  after  provine  Edgar  insolvent  by  a 
suit,  Young  ft  Co.  might  have  brought  a  second 
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suit  against  Clark  and  recovered,  for  any  thing 
that  appears  by  the  opinion  of  that  court. 

If,  then,  Young  ft  Co.  might  have  had  a 
second  action  upon  the  note,  they  may  well 
bring  a  suit  upon  their  original  cause  of  action. 
The  opinion  of  the  Fairfax  court  was  only 
that  the  plaintiffs  had  brought  their  action  too 
soon. 

It  is  said  this  is  the  same  cause  of  action 
which  has  been  decided  in  the  county  court  of 
Fairfax,  and  that  the  judgment  in  that  court  is 
a  bar  to  this  action. 

•In  order  to  prove  this,  it  is  necessary  [•ISG 
to  show  not  only  that  the  same  evidence  applies 
to  both,  but  the  former  judgment  must  have 
been  upon  the  same  point.  And  that  point 
must  be  on  the  merits.  5  Bac.  Abr.  new  ed.  p. 
442. 

In  the  case  of  Kearslake  v,  Morgan,  cited 
from  5  Term  Rep.,  it  did  not  appear  what  had 
become  of  the  note;  it  might  have  been  paid. 
Besides,  that  was  a  case  under  the  statute  of 
Anne,  which  makes  promissory  notes  a  pay* 
ment. 

The  case  of  Chamberlyn  v.  Delarive,  in  2 
Wils.  353,  was  decided  on  the  gross  negligence 
of  the  plaintiff  in  holding  the  order  four  months 
without  making  a  demand  of  the  money,  until 
the  drawee  failed. 

The  refusal  of  the  court  below  to  give  the 
instruction  prayed,  and  the  direction  which 
they  did  give  to  the  jury,  are  both  justified  by 
the  decisions  of  the  court  of  appeals  of  Virginia. 
That  court  has  never  decided  that  a  suit 
against  the  maker  of  the  note  is,  in  all  cases, 
necessary  before  resort  can  be  had  to  the  in- 
dorser.  It  is  true  that  in  the  case  of  Mackie  v, 
Davis,  Judge  Roane  said,  that  "the  assignee 
of  a  bond  acquires  a  legal  right  to  bring  suit 
upon  it,  and  to  receive  the  money  discharged 
from  any  control  of  the  assignor  over  the  sub- 
ject;" and  that  "it  is,  therefore,  his  duty  to 
bring  suit."  But  that  was  only  an  obiter  opin- 
ion, not  applicable  to  the  point  of  the  cause. 
It  is  certainly  not  a  self -evident  truth,  nor  is  it 
very  apparent  how  the  conclusion  flows  from 
the  premises;  and  Judge  Carrington,  in  his 
opinion,  in  the  same  case,  p.  231,  says,  "As  to 
the  lengths  which  it  behooves  the  assignee  to  go 
in  pursuit  of  the  obligor,  before  he  can  resort 
to  the  assignor,  it  is  unnecessary  to  lay  down 
any  general  rule;  It  may  suffice  to  say,  that  in 
the  present  case  he  went  far  enough."  In  that 
case,  indeed,  a  suit  had  been  brought;  but  the 
courts  of  Virginia  have  never  laid  down  any 
general  rule  as  to  what  is  due  diligence  in  such 
a  case.  In  the  case  of  Lee  v.  Love,  in  Call's 
Rep.  and  Minnis  v.  Pollard,  Call.  226,  it  seems 
rather  to  be  inferred  that  a  suit  is  not  in  all 
cases  necessary.  In  the  case  of  Maokie  v,  Davis, 
the  court  decided  that  the  remedy  of  the  assignee 
of  a  bond  against  the  assignor,  was  by  the 
common  law;  and  it  is  clear  from  •the  ['IST 
case  of  Lambert  v,  Oakes,  in  1  Ld.  Raym.  443, 
that,  by  the  common  law,  the  indorsee  of  a 
note  had  his  remedy  against  the  indorser,  if  the 
money  was  not  paid  by  the  maker  of  the  note 
on  demand. 

If,  therefore,  a.  suit  against  the  maker  of  a 
note  is  not,  in  all  cases,  necessary  to  charge  the 
indorser,  the  court  below  were  right,  both  in 
refusing  the  instruction  as  prayed,  and  giving 
the  opinion  which  they  did. 
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0.  Lee,  on  the  same  side. 

1.  The  point  arising  from  the  first  bill  of  ex- 
ceptions is,  that  the  court  might  well  refuse  to 
compel  the  plaintiffs  below  to  join  in  demurrer 
to  the  evidence.  This  point  being  now  agreed, 
I  shall  consider. 

2.  Whether  the  coart  did  right  in  refusing 
the  instruction  to  the  jury,  as  prayed  in  the 
second  bill  of  exceptions. 

It  is  not  necessary  to  inquire  whether  the  in- 
structions which  they  did  give  was  right,  but 
whether  they  were  boimd  to  give  that  which 
was  asked. 

If  the  note  was  not  received  at  the  time,  as 
absolute  payment  for  the  salt,  Young  &  Co.  had 
a  right  of  action  for  the  price  of  the  salt,  upon 
demand  and  refusal  of  payment  of  the  note  by 
Edgar.  The  liability  of  the  indorser  to  the 
indorsee  of  a  note  is  at  conunon  law,  and  not 
by  the  custom  of  merchants,  or  the  statute  of 
Anne.  And  by  the  common  law,  nothing  more 
was  necessary  to  fix  that  liability  than  a  demand 
upon  the  maker  of  the  note,  and  his  refusal  to 
pay.  Upon  this,  and  this  only,  the  right  of 
action  accrued  against  the  indorser.  It  is  true 
that  Young  &  Co.  had  two  remedies.  They 
might  either  sue  Clark  upon  his  indorsement, 
or  upon  the  original  contract  for  the  salt.  Hav- 
ing failed  in  the  former,  they  are  not  precluded 
from  resortinff  to  the  latter.  Their  election  of 
the  first  is  not  a  waiver  of  the  last. 

The  action  in  Fairfax  coimty,  on  the  note, 
was  no  bar  to  the  action  In  the  District  of  Co- 
lumbia, upon  the  account.  The  note  was  no 
188*]  payment  of  the  account,  nor  •was  the 
former  action  for  the  same  cause  as  the  present. 
The  causes  of  action,  and  the  evidence  neces- 
aary  to  support  them,  were  entirely  different. 
The  declaration  in  Fairfax  county  contained 
three  counts;  1st.  A  special  coimt  on  Clark's 
indorsement  of  the  note;  2d.  For  money  lent; 
3d.  For  money  had  and  received. 

In  the  present  action  the  declaration  has  also 
three  counts ;  1st.  For  the  price  of  the  salt  sold ; 
2d.  A  quantum  valehat;  3d.  Money  had  and 
received. 

The  same  evidence  will  not  support  both 
actions.  The  indorsement  of  Clark  is  the  evi- 
dence necessary  in  one.  The  delivery  of  the 
salt  is  the  evidence  to  support  the  other. 

In  the  case  of  Kitchen  v.  Oamphell,  2  Bl.  Kep. 
827,  831,  the  court  said,  "the  principal  con- 
sideration is,  whether  it  be  precisely  tne  same 
cause  of  action  in  both,  appearing  by  proper 
averments,  in  a  plea;  or  by  proper  facts  stated 
in  a  special  verdict,  or  a  special  case.  One 
great  criterion  of  this  identity  is,  that  the  same 
evidence  will  sustain  both  the  actions;"  and 
cited  Putt  and  Royaton,  2  Show.  211.  .Raym. 
472.  3  Mod.  1.  Pollexfen,  634.  Mortimer  and 
Wingate,  Moor,  463.  Bro.  Action  on  the  case, 
97,  105.  And  not  only  must  it  require  the 
same  evidence  to  support  both,  but  in  both  the 
question  must  be  the  same.  2  Bl.  Rep.  Kitchen 
V.  Campbell,  p.  832.  Esp.  Rep.  130.  Ruff  v. 
Wehb.  This  was  an  action  for  a  servant's  wagea, 
against  his  master,  who  had  given  him  a  draft 
for  the  full  amount  of  his  wages,  on  a  third 
person,  which  was  not  stamped.  And  although 
the  plea  stated  that  he  accepted  it  in  absohite 
payment,  yet  it  was  held  to  be  no  bar. 

The  case  of  Kearslake  v.  Morgan  depends  on 
the  statute  of  Anne,  which  declares  that  a  note 
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given  for  a  debt  due  by  account,  shall  be  % 
satisfaction,  unless  the  plaintiff  uses  due  dili- 
gence.   No  such  statute  exists  in  Virginia. 

In  the  case  of  Ohamherlyn  v.  Delarive,  there 
was  no  demand  at  all  upon  the  drawee  of  the 
bill.  Neither  of  those  cases,  therefore,  were 
like  the  present. 

•Swann,  contra.  [•189 

If  a  note  is  agreed  to  be  taken  in  payment 
absolutely,  it  is  a  satisfaction;  but  where  there 
is  no  such  agreement,  the  law  implies  a  con- 
dition that  the  holder  shall  use  due  diligence. 
The  coimty  .court  at  Fairfax  has  decided  that 
Young  &  Co.  have  not  used  due  diligence.  That 
decision  is  valid  and  conclusive  all  over  the 
world,  until  reversed  by  a  competent  authority. 
How,  then,  does  this  case  stand?  Young  & 
Co.  sold  salt  to  Clark,  and  received  a  note,  as  a 
conditional  payment,  or  a  collateral  security, 
no  matter  which;  which  note  they  have  made 
their  own  by  their  own  laches.  The  maker  of 
the  note  has  become  insolvent  and  run  away. 
Who  ought  to  bear  the  loss?  The  law  says 
clearly,  the  person  who  has  been  negligent,  who 
has  not  complied  with  the  requisites  of  the  law. 

It  is  immaterial  whether  the  judgment  in 
Fairfax  is  an  absolute  or  a  temporary  bar;  for 
if  it  is  a  temporary  bar  only,  yet  Young  &  Co. 
have  not  done  what  that  court  decided  to  be 
necessary. 

Mason,  on  the  same  side. 

A  judgment  on  the  same  question  between 
the  same  parties  is  conclusive  until  reversed. 
What  is  the  same  question?  It  is  the  real 
merits,  the  matter  of  right  between  the  parties. 

The  same  evidence  is  not  the  criterion.  Tres- 
pass and  trover  require  different  evidence;  yet 
if  the  merits  of  the  same  question  are  the  gist 
of  both,  the  one  is  a  bar  to  the  other.  Here 
the  question  was  the  same  as  in  Fairfax,  viz., 
Whether  Young  &  Co.  had  not  been  guilty  of 
laches  in  respect  to  the  note;  for  if  they  had, 
they  had  barred  themselves  not  only  from  a 
right  to  recover  upon  the  note,  but  upon  the 
original  contract  for  the  salt.  One  and  tne  same 
question  will  decide  both  cases.  That  question 
is  upon  the  merits,  and  is  in  fact  the  only 
question  in  dispute  between  the  parties. 

It  is  not  important  whether  the  note  was  re- 
ceived as  an  absolute  or  a  conditional  payment. 
For  if  it  was  a  *conditional  payment,  [*190 
the  laches  of  Yoimg  &  Co.  have  made  it  abso- 
lute. There  is  no  evidence  of  notice  to  Clark 
of  the  default  of  Edgar,  until  the  bringing  of 
the  suit  in  Fairfax  counly, which  was  18  months 
after  the  note  became  payable.  Having  two 
remedies  for  the  price  of  the  salt.  Young  ft 
Co.  could  not  resort  to  both.  They  made  their 
election  to  sue  upon  the  note,  and  having  pur- 
sued that  remedy  to  judgment  against  them- 
selves, they  are  forever  barred. 

The  county  court  of  Fairfax  have  decided 
the  only  question  which  existed  between  the 
parties,  the  negligence  of  the  plaintiffs  below, 
whereby  they  had  made  the  note  their  own; 
and  therefore  they  must  abide  the  loss. 

Feb.  17th.  The  Chief  Justice  delivered  the 
opinion  of  the  court. 

This  was  a  suit  brought  by  the  defendants  in 
error  against  the  plaintiff,  in  the  circuit  court 
of  the  District  of  Columbia  sitting  in  the  county 
of  Alexandria,  and  the  declaration  contains 
two  counts  for  goods,  wares  and  merchandises 

77 


190 


SUPBEMS  OOUBT  OF  THE  VvrTED  STATES. 


180t 


8old  and  delivered,  and  one  for  money  had  and 
received  to  their  use.  The  cause  came  on  to 
be  tried  on  the  general  issue,  and  a  verdict  waR 
found  for  the  plaintiffs  below,  on  which  the 
eourt  rendered  judgment. 

At  the  trial  of  the  cause  it  appeared  that  the 
suit  was  brought  for  a  quantity  of  salt  sold  and 
delivered  by  Robert  Young  ft  Ck>.  to  Clark; 
after  which  Clark  indorsed  to  Robert  Young 
ft  Co.  a  promissorr  note  made  by  Mark  Edgar 
to  John  Pickersgill  ft  Co.  which  had  been  in- 
dorsed by  them  to  the  said  Clark,  and  which 
was  payable  60  days  after  date. 

This  note  was  protested  for  non-payment; 
after  which  a  suit  was  brought  thereon  by 
Robert  Young  ft  Co.  in  the  county  court  of 
Fairfax  against  Clark ;  and  the  declaration  con- 
tained two  counts,  one  on  the  indorsement,  and 
the  other  for  money  had  and  received  to  the 
use  of  the  plaintiffs.  In  this  suit  verdict  and 
ludgroent  was  given  for  the  defendant  Clark, 
the  Court  of  Fairfax  being  of  opinion  that  a 
suit  could  not  be  maintained  against  the  in- 
191*]  dorser  •of  the  note,  until  a  judgment 
had  been  first  obtained  against  the  drawer,  and 
his  insolvency  made  to  appear. 

After  the  determination  of  that  action,  this 
suit  was  instituted  on  the  original  contract ;  and 
at  the  trial,  the  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if 
from  the  evidence  given  in  the  cause  they 
should  be  of  opinion  that  the  promissory  note 
aforesaid  was  indorsed  by  the  defendant  to  the 
plaintiffs,  in  consequence  of  the  goods,  wares 
and  merchandises  sold  as  aforesaid,  although 
the  said  indorsement  was  not  intended  as  an 
absolute  payment  for  the  said  goods,  wares  and 
merchandises,  or  received  as  such  by  the  plain- 
tiffs, but  merely  as  a  conditional  payment  Ihere- 
of,  yet  the  receipt  of  the  said  note,  under  such 
circumstances,  and  the  institution  of  the  afore- 
said suit  by  the  said  plaintiffs  against  the  said 
defendant,  on  his  indorsement  aforesaid,  made 
the  said  note  so  far  a  payment  to  the  said 
plaintiffs,  for  the  said  goods,  wares  and  mer- 
chandises, as  to  preclude  them  from  sustaining 
any  action  against  the  said  defendant  for  the 
said  goods,  wares  and  merchandises,  until  they 
had  taken  such  measures  against  the  said  Mark 
Edgar,  as  were  required  by  the  laws  of  Vir- 
ginia ;  and  that  the  plaintiffs,  having  instituted 
the  suit  aforesaid  upon  the  said  note  against  tho 
said  defendant;  and  that  having  been  decided 
against  the  said  plaintiffs,  they  were  barred 
from  sustaining  this  action  against  the  said  de- 
fendant. 

This  instruction  the  court  refused  to  give, 
but  directed  the  jury,  that  if  they  were  of 
opinion  from  the  evidence,  that  the  salt  was 
sold  and  delivered  as  alleged,  and  that  the  prom- 
issory' note  aforesaid  was  indorsed  by  the  de- 
fendant to  the  plaintiffs  in  consequence  of  the 
salt  sold  as  aforesaid,  although  the  said  indorse- 
ment was  not  intended  as  an  absolute  payment 
for  the  said  salt,  or  received  as  such  by  the 
plaintiffs,  but  merely  as  a  conditional  payment 
thereof,  the  same  is  a  discharge  to  the  defend- 
ant for  the  salt  sold  to  him,  unless  it  is  proved 
that  due  diligence  has  been  used  to  receive  the 
money  due  on  the  note;  but  that  the  bringing 
suit  on  the  said  note  agaiast  Mark  Edgar  wa^ 
not  essentially  necessary  to  constitute  the  said 
diligence;  and  that  the  said  diligenoe  may  be 
78 


proved  by  other  circumstances,  and  their  omit- 
ting to  bring  the  said  suit  against  Edgpar  ma/ 
be  accounted  for  by  the  insolvency  of  Edgar, 
•if  proved,  or  any  conduct  of  the  de-  [*19Z 
fendant  which  may  have  prevented  the  bring- 
ing of  the  said  suit. 

To  this  opinion  the  counsel  for  the  defend- 
ant exceptea,  and  then  prayed  the  court  to 
direct  the  jury  that  the  defendant  was  entitled 
to  a  credit  for  the  amount  of  the  said  note,  un- 
less the  plaintiffs  could  show  that  they  had  in- 
stituted a  suit  thereon  against  Edgar,  or  that 
Edgar  had  taken  the  oath  of  insolvency,  or  ab- 
sconded at  the  time  the  note  became  payable, 
or  unless  the  plaintiffs  could  show  that  thej 
had  offered  to  return  and  reassign  the  said  note 
to  the  said  defendant,  previous  to  the  institu- 
tion of  this  suit. 

This  direction  the  court  refused  to  give,  and 
referred  the  jury  to  their  opinion  already  given 
on  the  principal  points  now  stated,  and  to 
which  an  exception  had  already  been  taken. 
This  opinion  was  also  excepted  to.  A  verdict 
and  judgment  was  then  rendered  for  the  plain- 
tiff, without  giving  credit  for  Edgar's  note, 
which  judgment  is  now  brought  into  this  court 
by  writ  of  error. 

On  these  exceptions  it  has  been  argued  that 
the  court  has  erred,  because, 

1st.  The  conduct  of  the  plaintiffs.  Young  ft 
Co.  has  disabled  them  from  maintaining  this 
action,  and  such  ought  to  have  been  the  direc- 
tion to  the  jury. 

2d.  The  verdict  and  judgment  in  Fairfax 
court  is  a  bar  to  this  action. 

The  conduct  of  the  plaintiffs  was  entirely  be- 
fore the  jury,  to  be  judged  of  by  them  from 
the  evidence,  excepting  only  that  part  of  it  re- 
specting which  the  court  gave  an  opinion.  We 
are,  therefore,  only  to  inquire  whether  the  opin- 
ion given  by  the  court  be  erroneous. 

It  is  agreed  on  both  sides  that  the  note  in 
this  case  was  not  received  as  payment  of  the 
debt,  and,  consequently,  did  not  extinguish  the 
original  contract.  It  was  received  as  a  condi- 
tional payment  only,  and  the  opinion  of  the 
court  was,  that  in  such  a  case  the  want  of  duo 
diligence  to  receive  the  money  due  thereon 
would  discharge  the  defendant.  But  the  court 
proceeded  to  state  that  due  •diligence  [*193 
might  be  proved  although  no  suit  was  instituted; 
and  that  circumstances,  such  as  the  known  in- 
solvency of  Edgar,  the  drawer  of  the  note,  or 
any  conduct  of  Clark,  preventing  a  suit,  would 
excuse  Young  ft  Co.  for  not  having  instituted 
one. 

This  opinion  of  the  court  seems  perfectly  cor- 
rect. The  condition  annexed  to  tne  receipt  of 
the  nqte  cannot  be  presumed  to  have  required 
that  a  suit  should  be  brought  against  a  known 
insolvent,  or  that  it  should  be  brought  against 
the  will  of  the  indorser ;  if  he  chose  to  dispense 
with  it,  or  took  means  to  prevent  it,  nothing 
can  be  more  unreasonable  tnan  that  he  should 
be  at  liberty  to  avail  himself  of  a  circumstance 
occasioned  by  his  own  conduct. 

It  is  not  intended  to  say  that  the  person  re- 
ceiving such  a  note  Is  compellable,  without 
<«peciaT  agreement,  to  sue  upon  it  in  any  state 
of  things.  It  is  not  designed  to  say  that  he  may 
not,  on  its  being  protested,  return  it  to  the  in- 
dorser, and  resort  to  his  original  cause  of  ae- 
tion;  it  is  only  designed  to  say  that,  under  the 
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eircuinstanees  of  this  case,  nothing  can  be  more 
dear  than  that  there  was  no  obligation  to  sue. 

The  Court  gave  no  opinion  that  the  suit  in 
Fairfax  was,  or  was  not,  a  bar  to  that  brought 
in  the  county  of  Alexandria. 

It  is,  however,  clear,  that  no  such  bar  was 
created. 

To  waive  the  question,  whether  in  such  a 
case  as  this  with  declarations  for  such  distinct 
causes,  a  verdict  in  a  prior  suit  may  be  given 
in  evidence  as  a  bar  to  another  suit  really  for 
the  same  cause  of  action;  it  is  perfectly  clear 
that  in  this  case  the  same  question  was  not 
tried  in  both  causes. 

In  Fairfax  the  point  decided  was,  that  the 
suit  against  the  indorser  would  not  lie  until  a 
suit  had  been  brought  against  the  drawer;  in 
the  suit  in  Alexandria  the  point  to  be  decided 
was,  whether  the  plaintiffs  had  lost  their  rem- 
edy on  the  original  contract,  by  their  conduct 
respecting  the  note.  These  were  distinct  points, 
194*]  and  the  merits  of  *the  latter  case  were 
not  involved  in  the  decision  of  the  former. 

On  the  second  bill  of  exceptions,  the  only 
real  new  point  made,  is,  whether  the  action  is 
maintainable  unless  Robert  Young  &  Go.  had 
offered  to  return  and  reassign  the  note  before 
the  institution  of  the  suit. 

Unquestionably  Clark  is  entitled  to  the  bene- 
fit of  the  note,  but  as  it  was  no  extinguishment 
of  the  original  cause  of  action,  there  was  no 
absolute  necessity  to  prove  cui  offer  of  the  note 
before  the  institution  of  the  suit.  Indeed  it 
does  not  appear,  in  this  bill  of  exceptions, 
whether  the  note  was  merely  a  collateral  se- 
curity or  a  conditional  payment.  This  is  no- 
where stated  positively.  In  the  first  opinion  of 
tlie  court  it  is  stated  hypothetically,  and  that 
opinion  must  be  considered  on  the  presumption 
that  such  was  the  fact.  But  no  such  presump- 
tion is  raised  respecting  the  second  bill. 

Judgment  afllrmed  with  cost. 


WILSON  V.  LENOX  AND  MAITLAND. 

A  declaration  lo  debt,  under  the  law  of  Virginia, 
upon  a  protested  bill  of  exchange  for  the  principal. 
Interest,  damages  and  costs  of  protest,  must  aver 
tlie  amount  of  those  costs  of  protest 

Qu4tre,'  whether  if  the  holder  of  the  bill  of  ex- 
change, after  due  notice  to  the  indorser  of  the 
non-payment  by  the  drawee,  charge  the  bill  in  ac- 
count current  against  the  drawer,  and  upon  the 
whole  of  that  account  the  balance  due  Is  less  than 
the  amount  of  the  bill,  the  Indorser  is  thereby  dls- 
^arged. 

Whether  the  Indorser  is  discharged  bv  the  hold- 
er's receipt  of  part  from  the  drawer,  after  due  no- 
tice given  to  the  Indorser. 

Whether  It  be  necessary  to  aver  protest  for  non- 
acceptance  in  an  action  on  protest  for  non-pay- 
ment? 


Whether  the  drawer  be  a  competent  witness  for 
the  Indorser  in  an  action  against  the  latter? 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  on  a  judg- 
ment obtained  by  the  present  defendants  in 
error,  against  the  plaintiff  in  error,  in  an  action 
of  debt,  as  indorser  of  a  bill  of  exchange  for  3001, 
sterling,  drawn  on  the  2d  of  January,  1799,  at 
Alexandria,  by  A.  and  W.  Ramsey,  on  Find- 
ley  Bannatyne  &  Co.,  London,  at  ninety  day* 
sight,  pa;$rable  to  Wilson,  the  plaintiff  in  error,, 
and  by  him  indorsed  to  the  defendants.  This 
bill  was  presented  for  acceptance  on  the  28th 
of  February,  1799,  and  refused,  and,  on  the  1st 
of  June,  1799,  protested  for  non-payment.  The 
declaration  was  "of  a  plea  that  he  render  unto 
them  the  sum  of  300L  sterling,  with  damages, 
interest  and  charges  of  protest,  on  a  protested 
bill  of  exchange,  which  •to  them  he  [*19S 
owes,  and  from  them  unjustly  detains;"  and 
goes  on  to  state  the  drawing  of  the  bill  of  ex- 
change, "according  to  the  custom  of  mer- 
chants," the  indorsement  by  Wilson  to  Lenox, 
and  Maitland,  the  refusal  of  Findley,  Banna- 
tyne &  Co.  to  accept  the  bill  on  its  being  pre- 
sented for  acceptance,  (but  does  not  sUite  a 
protest  for  non-acceptance,  nor  notice  of  the 
non-acceptance  given  to  Wilson,)  and  the  pro- 
test, "in  due  form  according  to  the  custom  of 
merchants,"  for  non-payment;  "of  which  the 
said  defendant,  afterwards,  to  wit.,  on  the 
day  of  ,  in  the  year  aforesaid,  at  the  town 

and  county  aforesaid,  had  notice,  whereby, 
and  by  force  of  the  act  of  assembly  of  the  com- 
monwealth of  Virginia,  in  such  case  made  and 
provided,  action  accrued  to  the  said  plaintiffs 
to  demand  and  have  of  the  said  defendant  the* 
said  sum  of  300L  sterling,  with  damages,  inter- 
est and  charges  of  protest ;  nevertheless,  the  said 
defendant,  although  thereto  often  required,  hath 
not  paid  unto  the  said  plaintiffs  the  said  sum  of 
three  hundred  pounds  sterling,  with  damages, 
interest  and  charges  of  protest,  but  the  same  to 
pay  hath  hitherto  refused,  and  still  doth  refuse, 
to  the  damage  of  the  plaintiffs  760  dollars,  and 
thereupon  they  brine  suit,"  Ac. 

The  act  of  assembly  of  Virginia,  which  eives- 
the  action  of  debt  on  a  protested  bill  of  ex- 
change, (Rev.  Code,  p.  121,)  provides,  "that 
where  any  bill  of  exchange  is,  or  shall  be  drawn 
for  the  payment  of  any  sum  of  money,  in  which 
the  value  is  or  shall  be  expressed  to  be  received^ 
and  such  bill  is  or  shall  be  protested  for  non- 
acceptance  or  non-payment,  the  drawer,  or  in- 
dorser, shall  be  subject  to  the  payment  of  fif- 
teen per  centum  damages  thereon,  and  the  bill 
shall  carry  an  interest  of  five  per  centum  per 
annum,  from  the  date  of  the  protest,  until  the 


KOTB. — Where  the  holder  of  a  promissory  note 
sent  it  when  due  to  the  banic  at  which  It  was  pav- 
ahle,  and  the  bank,  erroneously  supposing  the  mak- 
er to  be  In  funds,  credited  the  holder  with  the 
amount,  but  on  discovering  Its  mistake  next  day, 
corrected  It,  and  served  the  Indorsers  with  notice 
of  non-payment;  held,  in  an  action  on  the  note' 
against  the  Indorsers,  that  It  had  not  been  paid, 
and  that  due  steps  had  been  taken  to  charge  them. 
The  Troy  City  Bank  v.  Grant. 
Htll   &   Denio   Sup.    110. 

Where  a  check  deposited  by  plaintiffs  with  de- 
fendant for  collection  was  sent  by  defendant  to  a 
bank  which  was  Its  collecting  agent,  the  latter  bank 
charging  the  check  to  the  drawer's  account,  and 
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crediting  defendant  with  the  amount  In  pursuance 
of  an  arrangement  made  between  the  two  banluL 
the  checks  being  returned  to  the  drawer,  a  third 
mrty,  as  a  voucher,  and  the  collecting  bank  then 
ailed  and  passed  Into  the  hands  of  a  receiver. 

Held :  That  such  charging  and  crediting  con- 
stituted a  payment  of  the  check  to  defendant,  ren- 
dering it  liable  for  the  amount  of  the  check  to- 
plaintiff. 

James  Briggs  v.  The  Central  National  Bank. 
61  How.  Pr.  250. 
Appropriation  of  maker's  bank  deposit  in  pay- 
ant  of. 
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National  Bank  ot  Newburgh  vs.  Daniel  Smith, 
6  Hun,  188. 
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money,  therein  drawn  for,  shall  be  fully  satis- 
ied  and  paid." 

"§  3.  It  shall  be  lawful  for  any  person  or 
persons,  having  a  right  to  demand  any  sum  of 
money  upon  a  protested  bill  of  exchange,  to 
commence  and  prosecute  an  action  of  debt,  for 
principal,  damages,  interest  and  charges  of  pro- 
test, against  the  drawers  or  indorsers  jointly, 
or  against  either  of  them  separately;  and  judg- 
ment shall  and  may  be  siven  for  such  princi- 
196*]  pal,  damages  *and  charges,  and  interest 
upon  such  principal,  after  the  rate  aforesaid, 
to  the  time  of  such  judgment,  and  for  the  in- 
terest upon  the  said  principal  money  recov- 
ered, after  the  rate  of  five  per  centum  per  an- 
num, until  the  same  shall  be  fully  satisfied." 

"§  4.  In  all  bills  of  exchange  given  for  any 
debt  due  in  current  money  of  this  common- 
wealth, or  for  current  money  advanced  and  paid 
for  such  bills,  the  sum  in  current  money  that 
was  paid  or  allowed  for  the  same,  shall  be  men- 
tioned and  expressed  in  such  bill,  and  in  de- 
fault thereof,  in  case  such  bill  shall  be  protested, 
and  a  suit  brought  for  the  recovery  of  the  money 
due  thereby,  the  sum  of  money  expressed  in  such 
bill  shall  be  held  and  taken  as  current  money, 
and  judgment  shall  be  entered  accordingly." 

"§  6.  In  any  action  which  hath  been,  or 
shall  be,  commenced,  and  is  or  shall  be  depend- 
ing for  the  recovery  of  any  sterling  money,  in 
any  court  of  record  within  this  commonwealth, 
wherein  the  plaintiff  or  plaintiffs  shall  recover, 
euch  courts  shall  have  power,  and  are  hereby 
directed,  by  rule  to  be  entered  at  the  foot  of 
their  judgment  in  such  action,  to  order  such 
judgment  to  be  levied  or  discharged,  in  current 
money,  at  such  a  difTerence  of  exchange  as  they 
shall  think  just." 

The  cause  in  the  court  below  was  tried  upon 
the  plea  of  nil  de&cf,andthe  jury  found  a  verdict 
for  the  debt  in  the  declaration  mentioned,  and 
one  cent  damages;  it  was  therefore  considered 
by  the  Court,  "that  the  said  plaintiffs  recover 
against  the  said  defendant  their  debt  aforesaid, 
amounting  to  three  hundred  pounds  sterling, 
and  their  damages  aforesaid,  by  the  jurors 
aforesaid  in  form  aforesaid  assessed,  and  also 
their  costs  by  them  about  their  suit  in  this  be- 
half expended;  and  the  said  defendant  in 
mercy,  &c.  But  this  judgment  (damages  and 
costs  excepted)  is  to  be  discharged  by  the  pay- 
ment of  eight  hundred  and  fifty-five  dollars  and 
twenty- three  cents." 

The  record  which  came  up  contains  six  bills 
of  exceptions. 

197*]  •!.  First.  That  the  defendant  Wil- 
son produced  in  evidence  to  the  jury  the  ac- 
eounts  of  the  plaintiffs  Lenox  and  Maitland, 
against  A.  and  W.  Ramsay,  the  drawers  of  the 
bill,  whereby  the  latter  were  charged  as  debt- 


ors to  Lenox  and  Maitland,  on  the  22d  of  Au- 
gust, 1799,  for  the  amount  of  the  bill  and  dam- 
ages in  dollars  and  cents,  amonff  many  other 
debts  and  credits,  upon  which  whole  accounts 
current,  a  balance  of  1,095  dollars  only  appeared 
to  be  due  from  A.  and  W.  Kamsay  to  Lenox 
and  Maitland;  and  thereupon  prayed  the  opin- 
ion of  the  court  whether,  by  making  the  said 
bill  an  item  of  account,  as  stated  in  the  afore- 
said accounts  against  the  said  A.  and  W. 
Ramsay,  the  said  Wilson  was  not  thereby,  as 
indoraer,  discharged;  and  the  Court  were  of 
opinion  that  he  was  not. 

2.  Second.  That  the  defendant  offered  to 
prove  that  the  plaintiffs  had  received  part  of 
the  money  from  the  drawers  of  the  bill  since  the 
defendant  Wilson  had  notice  of  the  protest,  but 

•the  Court  were  of  opinion  that  the  same,  if 
proved,  would  not  discharge  Wilson  as  indorser. 

3.  Third.  That  the  defendant  offered  to  prove 
by  the  bill  and  protest,  that  after  the  protest 
of  the  said  bill,  at  the  request  of  Roberts,  Cur- 
tis &  Co.,  the  then  holders  of  the  bill,  it  was 
paid  by  Dorin,  Strange  &  Co.,  to  Roberts,  Cur- 
tis &  Co.  for  the  honor  of  Lenox  and  Maitland, 
the  plaintiffs,  and  thereupon  prayed  the  opin- 
ion of  the  Court,  whether,  as  the  bill  had  been 
so  paid,  this  action  would  lie  against  the  de- 
fenaant  as  indorser,  and  the  court  gave  it  as 
their  opinion  that  it  would  lie. 

4.  Fourth.  That  the  defendant  prayed  the 
opinion  of  the  court,  whether  it  was  not  incum- 
bent on  the  plaintiffs  to  prove  the  value  of  cur- 
rent money  received  here  for  the  bill  upon  which 
this  action  is  brought,  which  bill  is  in  these 
words:  "Exchange  for  SOOl.  sterling,  Alexan- 
dria, 2d.  January,  1799.  Ninety  days  after 
sight  of  this  our  first  of  exchange,  (second,  third 
and  fourth  of  the  same  tenor  and  date  unpaid, ) 
pay  to  the  order  of  William  Wilson,  Esq.,  the 
sum  of  three  hundred  pounds  sterling,  for  value 
here  received,  and  place  it  to  accoimt,  as  advised 
by  Andrew  and  William  Ramsay."  "To  Messrs. 
Findley,  Bannatyne  A  Co.,  London."  And  the 
Court  gave  it  as  their  opinion,  that  it  is  not 
necessary  for  the  plaintiffs  *to  prove  the  [*198 
value  given  here  m  current  money  for  the  said 
bill. 

5.  Fifth.  That  the  defendant  offered  to  prove 
by  the  accoimt  thereunto  annexed  that  the  bill, 
upon  which  this  suit  was  brought,  was  given  in 
the  commonwealth  of  Virginia,  either  for  dol- 
lars and  cents  due  in  the  said  commonwealth, 
from  A.  and  W.  Ramsay,  to  the  plaintiffs,  or 
for  dollars  and  cents  advanced  by  the  plaintiffs 
or  some  other  persons  for  the  said  A.  and  W. 
Ramsay,  in  the  state  of  New  York,  and  prayed 
the  opinion  of  the  court,  whether,  if  the  said 
facts  were  proved  to  the  jury,  the  said  bill 
ought  not  to  be  settled  according  to  its  nominal 
amoimt  as  current  money  of  Virginia.    Where- 


A  part  payment,  does  not  discbarKe  the  whole 
note,  although  so  agieed,  unless  made  as  a  com- 
promise, as  when  claim  Is  disputed. 

Jenks  V.  Burr,  50  111.  450. 

2  rarsons  N.  &  B.  218. 

Finch  V.  Sutten,  5  East.  220. 

Pinner 8  Case,  5  Co.  117. 

Price  V.  CuDDon,  3  Mo.  453. 

Myers  v.  Byington,  84  Ind.  205. 

Part  payment  made  to  the  holder,  by  the  maker 

or  acceptor,  either  before,  at.  or  after,  maturity  of 

the  note  or  bill,  will  not  discharge  the  drawer  or 

Indorjier.  oxco"»t  to  the  amount  of  tlie  sum  so  paid. 

Oreenaw^lt  v.  McDowell,  65  Penn.  St.  464. 

80 


Hill   V.   Bostick,   10  Terg.    (Tenn.)    410. 
James  v.  Badger,  1  John.  Cas.  181. 
Bk.   U.  S.  V.  Hatch,  6  Pet  260. 
Mason  v.  Peters,  4  vt.  101. 
English  V.  Dalley,  2  B.  &  P.  61. 
The  holder  may  take  part  payment  from  any 
party,  and  sue  the  others  for  the  residue. 

Hewitt  v.  Goodrich,  2  Car.  &  P.  468   (after 

dishonor). 
Qould  V.  Robinson,  8  Bast.  576. 
Walwyn  v.  St  Qulntln,  1  B.  &  P.  658. 
English  v.  Dalley,  2  B.  &  P.  61. 
la  Hlghtower  v.  Ivy,  2  Port.  (Ala.)  308,  it  was 
heUt,  that  a  refusal  at  Indorsee,   who  bad  sued 
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upon  the  court  instructed  the  jury,  that  if  they 
-were  of  opinion,  from  the  evidence  offered,  that 
the  hill  of  exchange  was  given  for  any  debt  due 
from  A.  and  W.  Ramsay,  in  current  money  of 
the  commonwealth  of  Vir^ia,  or  for  current 
money  advanced  and  paid  lor  the  said  bill,  and 
the  sum  in  current  money  that  was  paid  or  al- 
lowed for  the  same  is  not  expressed  in  the  bill, 
the  sum  expressed  in  the  bill  shall  be  held  and 
taken  as  current  money  of  Virginia;  and  if, 
from  the  evidence  offered,  they  should  not  be 
of  that  opinion,  that  the  sum  expressed  in  the 
bill  shall  be  taken  and  held,  as  so  expressed,  to 
wit,  in  sterling  money. 

6.  Sixth.  ThBit  the  defendant  offered  to  ex- 
amine William  Ramsay,  one  of  the  drawers  of 
the  bill,  to  which  the  counsel  for  the  plaintiffs 
objected,  and  the  Court  gave  it  as  their  opinion, 
that  the  said  W.  Ramsay  was  an  incompetent 
witness  in  the  cause. 

The  second,  third,  fourth  and  fifth  exceptions 
fleem  to  have  been  abandoned  in  the  argument 
in  this  court. 

G.  Lee,  E.  J.  Lee  and  Swann,  for  the  plain- 
tiff in  error. 

Simms,  for  the  defendants. 

The  errors  insisted  on  by  the  counsel  for  the 
plaintiff  in  error  were, 

Ist.  The  opinion  of  the  court  below,  as  stated 
in  the  first  bill  of  exceptions. 
199»]     •2d.  The  rejection  of  W.  Ramsay  as 
a  witness. 

3d.  That  there  was  no  protest  for  non-accept- 
ance of  the  bill. 

4th.  That  the  declaration  does  not  state  any 
demcuid  of  payment  of  the  bill,  made  on  the 
drawees. 

5th.  The  damages  are  not  laid  in  the  same 
currency  as  the  debt. 

0th.  The  jury  have  awarded  that  the  sterling 
debt  should  be  discharged  by  the  payment  of 
B55  dollars  and  23  cents. 

7th.  The  debt  demanded  is  not  certain. 

E.  J.  Lee,  for  the  plaintiff  in  error. 

1st.  The  court  below  erred  in  not  instructing 
the  jury  that  the  defendants  in  error,  by  charcr- 
ing  the  bill  in  account  against  the  drawers,  in 
the  manner  stated  in  the  accounts,  had  dis- 
<!harged  the  indorser.  The  Court  ought  at  least 
to  have  left  it  to  the  jury  to  decide  whether 
the  circumstances  did  not  amount  to  a  dis- 
charge of  Wilson. 

By  the  account  of  Lenox  and  Maitland 
acainst  the  drawers  of  the  bill,  it  appears  that, 
after  charging  the  amount  of  the  bill,  and  dam- 
ages, interest  and  charges  of  protest,  and  turn- 
ing the  amount  into  dollars  and  cents  at  such 
rate  of  exchange  as  the  defendants  in  error 
pleased,  there  was  only  a  balance  of  about 
1,000  dollars  due  to  them  from  the  drawers ;  it 
is  not  reasonable  that  they  should  recover  more 
than  is  due  to  them  against  an  innocent  in- 


dorser who  must  look  to  insolvent  drawers  for 
his  indemnification.  The  defendants  have  In 
fact  given  credit  to  the  drawers  for  the  amount 
due  on  the  bill,  and  have  agreed  to  liquidate  It 
in  account.  If  the  holder  of  a  bill  receives 
part  of  the  money  from  the  acceptor  without 
giving  notice  to  the  drawer,  the  latter  is  dis- 
charged. Bull.  N.  P.  276.  So  if  he  receives 
Sart  from  the  drawer,  he  discharges  the  in- 
orser.  Here  no  notice  was  given  So  Wilson;* 
•or  if  there  was,  it  is  waived  by  the  [*200 
conduct  of  Lenox  and  Maitland.  In  the  case 
of  Dingtcall  v.  Dunster,  Doug.  247,  (236.)  it  is 
true  that  Judge  Buller  says,  that  nothing  but 
an  express  agreement  can  discharge  an  acceptor, 
but  the  court  are  careful  to  distinguish  between 
the  case  of  an  acceptor  and  that  of  a  drawer  or 
indorser.  The  implication  is,  that  there  are 
many  circumstances  which  will  discharge  the 
latter,  without  an  express  agreement.  The 
court  ought,  at  least,  to  have  instructed  the 
jury  that  they  might  infer  a  discharge  from  the 
circumstances  of  this  case.' 

2d.  W.  Ramsay,  the  drawer  of  the  bill,  ought 
to  have  been  admitted  as  a  witness.  He  had  no 
interest  which  would  render  him  incompetent. 
The  verdict  in  this  case  could  not  have  been 
given  in  evidence  either  for  or  against  the  wit- 
ness; €uid  whether  Lenox  and  Maitland  recov- 
ered against  Wilson,  or  not,  he  wa«  still  liable 
to  an  action  as  drawer,  to  Lenox  and  Maitland, 
if  they  failed  against  Wilson,  or  to  Wilson, 
if  they  succeeded.  In  the  case  of  Smith,  qui 
tarn  v.  Prager,  7  Term  Rep.  62,  the  rule  is  clear- 
ly laid  down  to  be,  that  "no  objection  could  be 
made  to  the  competency  of  a  witness  upon  the 
ground  of  interest,  unless  he  were  directly  in- 
terested in  the  event  of  the  suit,  or  could  avail 
himself  of  the  verdict  in  the  cause,  so  as  to  give 
it  in  evidence  on  any  future  occasion  in  support 
of  his  own  interest."  The  objection  only  goes  to 
his  credit,  unless  the  judgment  can  be  given  in 
evidence  for  him  in  any  other  suit.  The  same 
principle  is  confirmed  in  the  case  of  JorcUUne  v, 
Liishhrqoke,  7  Term  Rep.  601,  where,  in  a  suit 
between  the  indorsee  and  the  acceptor  of  a  bill, 
the  payee  was  called  and  allowed  as  a  witness  to 
defeat  the  action,  byproving  that  the  bill,  aJ- 
though  dated  at  Hamburgh,  was  in  fact 
drawn  in  London,  and  so  void  for  want  of  a 

1. — Chixf  J.  Does  the  bill  of  exceptloDK  state 
that  notice  was  not  given  to  Wilson?  If  It  does 
not  yon  cannot  argue  apon  the  want  of  notice. 

E.  J.  Lee.  It  does  not.  Bat  the  declaration  does 
not  allege  notice  of  the  non-acceptance,  nor  of  the 
non-payment;  but  only  of  the  protest  for  non-pay- 
ment, and  a  material  fact  not  averred  cannot  be 
presumed  to  have  been  proved. 

2. — Chasb,  /.  There  Is  no  doubt  a  drawer  or  in- 
dorser may  be  discharged  In  express  terms;  or  by 
facts  amounting  to  a  discharge ;  but  where  the  dla- 
charge  is  not  express  but  by  implication  arising 
from  facts,  the  Jury,  and  not  the  court,  are  to  de- 
cide whether  It  Is  a  discharge ;  the  court  ought  not 
to  say  it  was  a  discharge. 


maker,  to  receive  part  payment  from  him.  dis- 
charged the  Indorser,  it  appearing  that  it  could  not 
be  afterwards  recovered. 

Proof  of  the  presentment  of  a  bill  for  accept- 
ance and  due  dishonor  and  notice  to  the  drawer  Is 
saffident  to  maintain  the  salt,  although  there  are 
sabeequent  averments  in  the  declaration  of  present- 
ment for  payment,  non-payment  and  notice  there- 
of, which  are  not  proved.  The  right  of  action  Is 
complete  by  the  non-acceptance,  protest  and  no- 
tice. 

Wallace  v.  Agry,  4  Mason  U.  8.  c  e.  886. 
2  Dan.  on  N%.  Inst  i  982. 
^IB  action  by  toaonee  of  a  foreign  bill,  against 
Qrtiich  1.  Vox..  2. 


drawer  or  Indorser,  for  non-payment,  the  plalntUT 
Is  bound  to  prove  a  protest  for  non-acceptance  as 
well  as  for  non-payment,  and  the  protests  are  the 
only  regular  evidence  oi  the  fact 

Lenox  v.   Leverett,  10  Mass.   1. 

See  Note  to  Brown  v.  Barry,  8  Dall.  869,  Book 
1  of  this  edition,  p.  640. 

The  disabilities  of  witnesses,  by  reason  of  in- 
terest in  the  event  of,  or  by  reason  of  being  par- 
ties to,  an  action  or  proceeding,  have  been  abol- 
ished In  many  of  the  states,  by  statute,  so  that 
In  those  states,  a  witness  Is  competent  notwith- 
standing such  interest  or  being  such  party. 
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stamp.  It  maj-  be  obsenred  in  tbat  case,  that 
201*]  *it  was  admitted  that  there  could  be  no 
objection  on  the  ground  of  interest,  but  the  ob- 
jection relied  on  was,  that  the  witness  ought  not 
to  be  permitted,  from  motives  of  policy  as  it  re- 
spected mercantile  credit,  to  impeach  a  nego- 
tiable instrument  to  which  he  had  assisted  in 
giving  currency  by  his  indorsement;  and  even 
that  objection  was  overruled.  In  the  case  of 
Carter  v.  Pearce,  1  Term  Rep.  163,  the  court 
said  that  "the  bare  possibility  of  an  action  be- 
ing brought  against  a  witness  is  no  objection  to 
his  competency;'*  and  that,  "in  order  to  show  a 
witness  interested,  it  is  necessary  to  prove  that 
he  must  derive  a  certain  benefit  from  the  de- 
termination of  the  cause  one  way  or  the  other.'*^ 

3d.  Here  was  no  protest  for  non-acceptance, 
nor  does  the  declaration  state  a  demand  of  pay- 
ment from  the  drawees,  nor  notice  of  the  non- 
payment, or  non-acceptance  given  to  Wilson. 
The  protest  for  non-payment  is  not  evidence 
that  the  money  was  oemanded  at  the  time  the 
bill  became  payable.  4  Bac  Abr.  735.  Qwyllim's 
edition. 

In  the  case  of  Ruahton  v,  Aspinwall,  Doug. 
679,  (653,)  it  is  expressly  decided  that  the 
plaintiff  must  allege  in  his  declaration  a  de- 
mand and  refusal  of  the  acceptor  on  the  day 
when  the  note  was  payable,  and  notice  thereof 
to  the  indorser  before  he  can  be  made  liable; 
and  that  the  want  of  such  averments  in  the  dec- 
laration is  not  cured  by  a  verdict.  And  Lord 
Mansfield  there  lays  down  the  rule  to  be,  "that 
where  the  plaintiff  has  stated  his  title  or  ground 
of  action  aefectively,  or  inaccurately,  (because, 
to  entitle  him  to  recover,  all  circumstances  nec- 
essary in  form  and  substance  to  complete  the 
title  so  imperfectly  stated,  must  be  proved  at 
the  trial, )  it  is  a  fair  presumption,  atter  a  ver- 
dict, that  they  were  proved ;  but  that  where  the 
plaintiff  totally  omits  to  state  his  title  or  cause 
of  action,  it  need  not  be  proved  at  the  trials  and, 
therefore,  there  is  no  room  for  presumption." 

The  demand  and  refusal  of  the  drawee  to  pay 
is  the  very  substance  of  the  plaintiff's  .title  to 
202*1  recover;  and,  therefore,  •the  not  setting 
it  forth  in  the  declaration  is  a  total  omission  of 
his  cause  of  action. 

4th.  The  damages  are  not  laid  in  the  same 
•nrrency  with  the  bills  and  the  promise.  To 
support  this  objection  he  relied  on  the  decision 
of  the  court  of  appeals  of  Virginia,  in  the  case 
of  Soott'a  Eaeoutora  v.  Call,  1  Wash.  116,  and 
Bkipwith  V,  Baird,  2  Wash.  165. 

C.  Lee,  on  the  same  side. 

Ist.  The  question  to  the  court  below  was, 
whether  the  plaintiffs  by  making  the  bills  an 
item  of  the  accounts,  as  therein  stated,  had  not 
discharged  the  indorser  Wilson.  The  accounts 
of  Lenox  and  Maitland  against  the  drawers  of 
the  bill,  begin  in  1708  and  end  in  1800.  The 
bill's  are  entered  in  account,  on  the  22d  of  Au- 
gust, 1799,  and  charged  with  interest  and  dam- 
ages; and  the  amount  carried  out  from  sterling 
into  dollars  and  cents,  at  such  rate  of  exchange 
as  the  defendants  in  error  pleased.  They  have 
therefore  changed  the  nature  of  the  demand,  and 

S'ven  credit  to  the  drawers  for  a  certain  sum  in 
e  currency  of  the  United  States.    They  have, 

1. — Chasb.   /.     Upon   the   statute   of   gaming, 
usury,  and  the  like,  but  in  uo  other  case,  are  the 
drawers,  indorsers,  Ac  competent  witnesses.     The 
cases  all  show  it 
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as  far  as  they  were  able,  manifested  their  inten- 
tion  to  give  credit  to  A.  and  W.  Ramsay. 

These  circumstances  being  subset^^uent  to  the 
notice  to  Wilson,  are  a  discharge  m  law,  and 
are  equivalent  to  an  express  discharge.  If  I  am 
right,  the  court  ought  to  have  instructed  the 
jury  that  these  facts  discharged  all  persons  but 
A.  and  W.  Ramsay.  Perhaps  the  court  might 
have  left  it  to  the  jury  to  infer  an  intention  to- 
discharge  the  indorser;  but  the  court  ought  not 
to  have  instructed  the  jury  that  Wilson  was  not 
thereby  discharged  as  indorser. 

2d.  The  objection  to  the  competency  of  W. 
Ramsay  as  a  witness  was  not  good.  If  he  had 
any  interest,  it  was  in  favour  of  the  plaintiffs. 
The  objection  was  made  generally,  and  goes  te 
his  proving  any  fact  whatever.  A  witness  may 
be  competent  to  prove  some  facts  and  not 
others.  He  was  competent  to  prove,  not  only 
that  the  bill  was  charged  in  account,  but  that 
it  was  given  up  and  came  surreptitiously  to  the 
possession  of  tne  plaintiffs,  if  tne  fact  had  been 
so.  I  state  this  onlv  to  show  that  he  ought  not 
*to  have  been  wholly  excluded.  On  a  [•205 
criminal  prosecution  for  forgery,  the  party 
whose  name  is  forged  may  he  a  witness.  1 
Dall.  110.  The  doctrine  that  a  man  shall  not 
be  permitted  to  disprove  a  paper  to  which  he 
has  put  his  name  to  give  it  credit,  is  overruled 
in  tne  case  of  Jordaine  v,  J^aahhrooke,  cited 
from  7  Term  Rej;.  601.  In  the  case  of  Walpole  v. 
,Pulteneyf  cited  in  Doug.  249,  (237,)  in  the  note» 
at  the  second  trial  of  the  cause  at  Guildhall,  at 
the  sittings  after  Michaelmas  term,  1779,  be- 
fore Skynner,  CJhief  Baron,  Alexander,  the  in- 
dorser of  the  bill,  was  sworn  as  a  witness  for  the 
acceptor,  and  no  objection  made  to  his  compe- 
tency. But  in  this  case  there  is  not  any  inter- 
est whatever  in  the  witness.  For  if  the  evidence 
of  Ramsay  went  to  discharge  Wilson,  still  it 
would  not  go  to  discharge  Ramsay  himself. 
There  is  a  case  also  in  Espinasse's  Reports,  in 
which  the  acceptor  was  sworn  as  a  witness  ia,  a 
question  between  the  indorsee  and  drawer. 

Simms,  contra. 

1st.  The  charge  of  the  bill  in  account  against 
the  drawers  does  not  amount  to  a  legal  dis- 
charge of  the  indorser.  It  is  neither  an  ex- 
press nor  an  implied  discharge.  The  holder  haa 
a  remedy  against  all  or  any  of  the  indorsers  or 
the  drawer,  until  he  gets  full  satisfaction.  If 
he  gives  due  notice  to  the  party  to  whom  he 
means  to  resort,  he  is  not  bound  to  commence 
suit  inatanter.  If  he  receives  part  from  the 
drawer,  it  is  so  much  to  the  benefit  of  the  in- 
dorser, and  he  has  no  right  to  complain.  Due 
notice  is  all  that  the  indorser  has  a  ri^ht  to  re- 

?[uire,  and  if  he  does  not  then  secure  himself,  it 
8  his  own  fault.  The  case  from  Buller's  N.  P. 
275,  is  not  denied  to  be  law;  but  Buller  there 
says,  "if  the  indorsee  give  credit  to  the  drawer, 
without  notice  to  the  indorser,  it  will  discharge 
him.'-'  But  here  it  is  admitted  that  notice  was 
l^ven,  and  the  allegation  is,  that  notwithstand- 
ing such  notice,  the  subsequent  charge  in  the  ac- 
counts of  Lenox  and  Maitland  against  the  draw- 
ers has  discharged  the  indorser. 

Lenox  and  Maitland  might  have  brought  suit 
against  the  drawers,  without  prejudice  to  their 
claim  against  the  indorser;  a  fortiori,  the 
charging  a  bill  in  account  against  the  drawers 
cannot  prejudice  the  claim  against  the  indorser. 
2d.  W.  Ramsay  was  offer^  as  a  witness  gen- 
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204*1  erally,  •without  a  release  from  Wilson. 
The  court  were  right  in  rejecting  him  both  on 
the  grounds  of  interest  and  of  public  poli(r^ 

If  judgment  should  be  rendered  against  Wil- 
son, Ramsav  as  drawer  would  be  clearly  liable 
to  refund  Wilson  the  costs  of  suit ;  and  a  relief 
from  that  liability  was  a  clear  interest. 

A  party  to  a  negotiable  paper  ought  not  to  be 
permitted  to  discredit  it. 

An  underwriter  cannot  be  a  witness  for  an- 
other underwriter  in  an  action  upon  the  same 
policy. 

The  case  in  Doug.  247  does  not  affect  the 
present.  The  note  in  249  is  of  an  ancient  case ; 
and  there  Walpole's  own  book  was  produced 
with  a  memorandum  that  Pulteney  was  dis- 
eharffed  from  his  liability  as  acceptor. 

All  the  cases  cited  are  where  a  party  to  the 
bill  has  been  admitted  as  a  witness  either  ex 
necessitate,  or  on  the  ground  of  public  conven- 
ience and  policy.  The  case  of  Jordaine  v.  Laah- 
hrooke  was  one  where  the  revenue  would  have 
been  defrauded  of  the  stamp  duty,  if  the  witness 
had  been  excluded;  and  to  prevent  that  evil  he 
was  admitted. 

In  the  cases  of  usury  the  maker  of  the  note  or 
other  security  is  not  admitted  unless  the  debt 
has  been  paid.  And  in  the  case  of  for^ry,  it 
is  a  public  criminal  prosecution  in  which  the 
injured  party  is  always  admitted. 

The  fault  of  the  declaration,  if  it  does  exist, 
is  cured  by  the  verdict  under  the  statute  of 
feofailB  of  Virginia,  which  declares,  that  no 
judgment  after  verdict  shall  be  stayed  or  re- 
versed, for  mispleading,  insufficient  pleading,  or 
for  omitting  the  averment  of  any  matter,  with- 
out proving  which  the  jury  ought  not  to  have 
given  such  verdict.  Rev.  Code,  118.  But  the 
averment  was  not  necessary.  The  declaration 
contains  an  allegation  that  the  bill  was  pro- 
tested in  due  form,  according  to  the  custom  of 
merchants,  for  non-pa3rment ;  and,  by  the  cus- 
tom of  merchants,  the  bill  could  not  have  been 
protested  until  demand  and  refusal  of  payment. 
205*]  *But  this  action  is  grounded  on  the 
act  of  assembly^  and  not  on  the  custom  of  mer- 
chants ;  dnd  by  the  act  it  is  only  necessary  that 
it  should  be  a  protested  bill  of  exchange. 

As  to  notice  of  the  non-acceptance  and  non- 
payment not  being  alleged  in  the  declaration, 
the  fact  is  not  so.  The  declaration  alleges  that 
ihe  bill  was  presented  for  acceptance,  and  re- 
fused ;  and  afterwards,  on  the  1st  of  June,  pro- 
tested in  due  form  according  to  the  customs  of 
merchants  for  non-payment;  of  which  (that  is, 
of  all  the  facts  before  recited)  the  defendant 
had  notice,  Ae. 

As  to  the  damages  being  laid  in  current 
money;  this  is  always  done  when  tobacco,  .or 
foreign  money,  is  sued  for.  There  are  some  un- 
intelligible cases  in  the  court  of  appeals  of  Vir- 
ginia; but  they  have  never  decided  the  present 
point.  In  one  case  the  court  said  that  if  the 
suit  is  for  a  sterling  debt,  its  value  must  not  be 
laid  in  current  money,  because  the  law  of  Vir- 
ginia authorizes  an  action  of  dd)t  for  sterling 
money. 

Simms,  on  a  subsequent  day,  stated  that  a  de- 
mand of  payment  was  not  necessarv  where  the 
bill  was  not  accepted;  and  cited  Lilly's  Entries, 

1. — Chasb,  J.     A  protest  for  non-acceptance  is 
absolutely  necessary  in  the  case  of  a  foreign  bilL 
Cranch  1. 


44  and  45.  The  declaration  states  the  non- 
acceptance,  and  the  protest  for  nonpavment.* 

He  also  mentioned  a  ease  in  Peake's  Rep. 
where  a  party  to  a  bill  of  exchange  was  refusal 
as  a  witness ;  but  did  not  produce  the  book. 

Swann,  in  reply. 

1.  The  plaintiffs  below  having  assumed  a  rate 
of  exchan^,  and  charged  the  amount  in  ac- 
count agamst  the  drawers,  is  conclusive  evi- 
dence of  their  intention  to  extinguish  the  ster- 
ling debt. 

2.  The  iury  have  awarded  that  the  sterling 
debt  should  be  discharged  bv  the  pa3rment  of 
800  dollars,'  the  balance  *of  the  account,  [*206 
therefore,  and  not  the  rate  of  exchange,  must 
have  been  the  guide  of  the  jury. 

3.  The  testimony  of  Ramsay  was  not  to  de- 
stroy the  paper,  but  to  explain  the  nature  of 
the  consideration ;  to  show  that  it  was  eiven  for 
current  money  of  Virginia,  so  as  to  oring  it 
within  the  operation  of  the  4th  section  of  the 
act  of  assembly  respecting  bills  of  exdiani^e 
given  for  current  money  due  in  Virginia.  This 
act  applies  as  well  between  indorsee  and  in- 
dorser  as  between  payee  and  drawer;'  and  if 
the  bill  was  given  for  current  money  due  in 
Virginia,  the  sum  mentioned  in  the  bill  is  to  be 
taken  as  current  money,  and  not  as  sterling. 

4.  A  protest  for  non-acceptance,  and  a  de- 
mand of  payment  from  the  drawee,  at  the  time 
the  bill  became  payable,  were  requisite  to  enable 
the  plaintiffs  below  to  recover.  Kyd  on  bills, 
76,  87.  It  being  an  action  on  the  statute  makes 
no  difference,  because  the  statute  gives  the  ac- 
tion only  to  such  persons  as  have  "a  right  to 
demand  any  sum  of  money  upon  a  protested  bill 
of  exchange."  The  holder,  therefore,  must  ihow 
a  right  to  demand  the  money,  independent  of 
the  provisions  of  the  statute;  and  to  ascertain 
whether  he  has  such  a  right,  we  must  resort  to 
the  custom  of  merchants,  and  see  whether  ha 
has  complied  with  all  the  requisites  of  that 
custom. 

5.  This  Is  an  action  of  debt ;  and  the  demand 
is  uncertain.  The  debt  demanded  is  the  prin« 
cipal,  damages,  interest  and  charges  of  prolest, 
without  stating  the  amount  of  the  charges  of 
protest.  The  principal  is  certain,  because  it  is 
stated  to  be  ZOOl.,  and  the  damages  and  interest 
are  certain,  because  the  law  has  ascertained 
their  relative  proportion  to  the  principal;  but 
there  is  nothing  in  the  declaration  by  which  the 
amount  of  the  charges  of  protest  can  be  ren- 
dered certain. 

6.  The  damages  ought  to  have  been  laid  in 
sterling,  and  not  in  dollars.  The  damages  fol- 
low the  nature  of  the  debt.  The  act  of  assembly 
has  authorized  sterling  debts  to  be  sued  for  and 
recovered  as  such.  Sterling  money  is  not  to  be 
considered  as  foreign  money.  2  Wash.  166, 
Skifnoith  v.  Baird,  The  court  of  appeals  of 
Virginia  in  *that  case  decided  that  the  [*20T 
damages  must  be  laid  in  sterling.^ 

The  court  are  to  fix  the  rate  of  exchange;  but 


2. — ^The  fact  does  not  so  appear  in  the  record. 

3. — Chiut  J,  The  law  has  been  so  construed  In 
Virginia. 

4. — CHiBr  J.  In  that  case  the  conrt  spalce  of  the 
damages  which  constitute  part  of  the  debt  in  an 
action  under  the  statute  upon  a  bill  of  exchange, 
and  not  of  those  damages  which  are  demanded  at 
the  end  of  the  declaration  for  the  non-payment  of 
that  debt.  There  is  no  audi  decision  respecting 
the  latter. 
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here  the  jury  have  awarded  at  what  sum  in  cur- 
rent money  the  sterling  debt  should  be  paid, 
and  it  is  evident  that  the  800  dollars  which  the 
jurv  said  should  discharge  the  debt,  is  not  the 
exchange,  but  the  balance  of  account.* 

Simms  cited  3  Dall.  365,  Brown  v.  Barry,  to 
show  that  a  protest  for  non-acceptance  was  not 
necessary;  and  that  a  protest  for  non-pa3rment 
being  alleged  in  the  declaration,  it  was  not  nec- 
essary to  aver  a  demand  of  payment  from  the 
drawee. 

C.  Lee.  The  act  of  jeofails  in  Virginia  is  con- 
strued to  be  the  same  as  that  of  England,  al- 
though the  words  are  somewhat  broader.  2 
Wash.  203.  Stevens  v.  White* 

Feb.  22d.  At  a  subsequent  day,  the  court 
having  suggested  an  error,  not  noticed  by  the 
counsel,  or  not  much  relied  on  at  the  argument, 
as  being  apparently  fatal,  viz.,  that  the  costs  of 
protest  which  are  uncertain  are  joined  as  part 
of  the  debt  declared  for. 

208*]  •Simms,  for  the  defendants  in  error, 
was  now  permitted  to  support  the  declaration. 

1st.  The  declaration  is  sufficiently  certain. 
An  action  of  debt  will  lie  for  what  may  easily 
be  reduced  to  a  certainty. 

Nothing  can  be  more  easily  ascertained  and 
rendered  certain  than  charges  of  protest  on  a 
protested  bill  of  exchange.  They  always  appear 
upon  the  protest;  and  the  indorsement  on  the 
protest  is  always  considered  as  evidence  of  their 
amount.    No  other  evidence  is  ever  required. 

Debt  may  be  brought  for  a  sum  capable  of 
being  ascertained,  though  not  ascertained  at  the 
time  of  the  action  brought.  Doug.  6.  Walker 
f).  Witter,  It  is  not  necessary  that  the  plaintiff 
in  debt  should  recover  the  exact  sum  demanded: 
same  case  and  page.  2  W.  Bl.  Rep.  1221,  Aylett 
V.  Love.  If  so,  then  a  demand  of  the  charges 
of  protest  on  a  protested  bill  of  exchange  par- 
ticularly described  in  the  declaration,  is  good, 
because  the  sum  or  amount  of  those  charges  is 
capable  of  being  ascertained  by  the  protest 
without  further  evidence. 

It  is  admitted  that  the  amount  of  damages  or 
interest  need  not  be  stated  in  the  declaration. 

To  ascertain  the  amount  of  interest,  refer- 
ence must  be  had  to  the  protest  to  find  its  date, 
from  which  time  the  interest  begins  to  accrue; 
a  reference  to  the  same  protest  will  ascertain 
the  amount  of  charges. 

2d.  But  if  the  charges  of  protest  are  not  de- 
manded with  sufficient  certainty,  yet  the  judg- 
ment ought  not  to  be  reversed  on  that  account; 
because  the  judgment  is  not  rendered  for  the 

1. — Chasb,  /.  If  you  have  no  law  of  Virginia 
authorizing  such  a  judgment.  It  Is  bad.  because  at 
commun  law  no  condition  or  alternative  can  be 
added  to  the  judgment.  It  is  not  a  good  judgment 
at  common  law. 

Chief  /.  If  it  is  bad,  the  defendant  cannot  com- 
plain.    It  is  for  his  benefit. 

Chasb,  J.  That  may  be  the  opinion  of  the  Chief 
Justice;  but  I  have  considered  the  question  In  a 
fnreater  case  than  this.  I  am  well  satisfied  (and 
It  will  be  difficult  to  alter  my  opinion)  that  at 
common  law  no  condition  can  be  annexed  to  a 
judgment. 

Simms.  It  is  the  practice  of  Virginia.  The  law 
of  Virginia  allows  discounts  to  actions  of  debt,  and 
the  judgment  is  to  be  rendered  for  the  debt,  to 
be  discharged  by  the  sum  really  due. 

2. — Chief  /.  The  decisions  nave  been  so,  al- 
though the  statute  oX  Virginia  is  broader  than  the 
English  statute.  The  general  principle  decided  by 
the  court  of  appeals  of  Virginia  is,  that  a  ver- 
dict will  not  cure  the  want  of  an  averment  of  a  ma- 
terial fact  which  goes  to  the  gist  of  the  action. 
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charts  of  protest,  but  is  rendered  for  300L 
sterling,  the  principal  of  the  bill.  It  is  now 
well  settled  that  in  an  action  of  debt,  judgment 
may  be  rendered  for  less  than  is  demanded  in 
the  declaration.  Doug.  (J  Walker  v.  Witter,  1 
H.  Bl.  249,  M*Quillin  v.  Oox. 

*In  the  present  case  the  demand  is  [*209 
for  the  principal  sum  drawn  for  by  the  bill  of 
exchange,  witn  damages,  interest  and  charges 
of  protest  thereon.  It  appears  by  the  record 
and  by  the  evidence  produced  by  the  plaintiffs 
in  error,  which  is  made  a  part  of  the  record, 
that  a  part  only  of  the  original  demand  on  the 
bill  was  due,  the  residue  having  been  settled  and 
paid.  Shall  the  judgment,  then,  be  reversed  for 
not  stating  the  amount  of  the  charges  of  protest, 
which  had  been  previously  paid,  and  for  which 
the  judgment  was  not  rendered? 

No  other  action  can  be  brought  by  Lenox  and 
Maitland  against  Wilsoi>  for  the  charges  of  pro- 
test on  the  bill  of  exchange,  stated  in  the  dec- 
laration; no  judgment  has  been  rendered  for 
them  in  the  present  action.  How,  then,  has  he 
been  injured,  or  how  can  he  be  injured,  by  the 
omission  to  state  the  amount  of  the  charges  in 
the  declaration? 

In  the  declaration  four  distinct  things  are  de- 
manded, viz.:  1.  The  principal;  2.  The  dam- 
ages on  the  protest;  3.  The  interest;  4.  The 
charges  of  protest. 

I  &ke  it  to  be  settled  law,  that  if  a  declara- 
tion be  good  in  part,  though  bad  as  to  another 
part,  the  plaintiff  is  entitl^  to  judgment  for  so 
much  as  is  well  alleged,  especially  if  it  be  not 
of  an  entire  demand. 

An  action  of  debt  might  be  brought  for  the 
principal  sum  due  on  a  bill  of  exchange,  with- 
out including  the  damages,  interest  and  charges 
of  protest.  If,  then,  an  action  of  debt  be 
brought  for  the  principal,  damages,  interest  and 
charges  of  protest,  and  the  damages,  interest 
and  charges  of  protest,  or  either  of  them,  should 
not  be  demanded  with  sufficient  certainty,  it 
would  not  be  error  to  render  judgment  for  that 
which  was  sufficiently  alleged. 

In  this  case  the  ]^rincipal  sum  is  demanded 
with  sufficient  certainty,  and  for  the  principal 
sum  only  is  the  judgment  rendered.  Cro.  Jac 
104.     Woody's  Oase,  4  Bac  Abr.  25,  26. 

*A  man  shall  not  reverse  a  judgment  [*210 
for  error,  if  he  cannpt  show  that  the  error  is  to 
his  disadvantage.  5  Co.  39,  b.  Tey*s  Case.  It 
appears  bv  the  record  that  judgment  was  not 
rendered  for  the  charges  of  protest,  therefore, 
the  plaintiff  in  error  has  sustained  no  damage 
or  injurv  by  reason  of  not  alleging  in  the  decla- 
ration the  amount  of  the  charges  of  protest. 

3d.  If  the  omission  of  the  amount  of  the 
charges  of  protest,  could  in  any  stage  of  tl  o* 
ceedings  be  considered  as  an  error,  it  is  ■  .  ed 
by  the  verdict.  By  the  act  of  assembly  of  Vir- 
ginia, (Rev.  Code,  p.  118,)  it  is  declared  that 
after  a  verdict  of  twelve  men,  no  judgment  shall 
be  stayed  or  reversed,  for  any  mispleading  or 
insufficient  pleading.  The  omission,  if  it  is  an 
error,  must  be  one  or  the  other.  In  Jacob's 
Law  Diet,  it  is  said  to  be  mispleading  if  any 
thing  be  omitted  that  is  essential  to  the  action 
or  defense. 

The  title  to  recover  in  the  action  is  the  pro- 
tested bill  of  exchange ;  that  is  set  forth  in  the 
declaration.  The  title,  therefore,  is  not  wholly 
defective  in  itself,  though  it  may  be  set  forth 
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defectlTely  in  not  stating  the  amount  of  the 
charges  of  protest;  so  that  it  comes  within  the 
rule  in  the  case  of  Ruahton  v.  Aapinwall,  and 
1  CalL  98.  V<i88  V.  Chichester. 

The  court  is  not  hound  to  inquire  into  errors, 
if  the  party  does  not  show  them.  2  Bac  Abr. 
217. 

K  J.  Lee,  in  reply. 

The  case  of  Walker  v.  Witter,  in  Doug.  6, 
does  not  say  that  the  sum  demanded  may  be  un- 
certain, but  only  that  you  may  recover  a  less 
sum  than  that  demandea.  The  demand  must  be 
certainly  expressed,  if  it  be  possible,  at  the  time 
of  bringing  the  action. 

In  the  cases  of  Sootfa  Ea^r  v.  Call,  1  Wash, 
115,  and  Bkipwith  v.  Baird,  2  Wash.  165,  the 
amount  of  the  charges  of  protest  are  particu- 
larly mentioned;  in  one  they  were  4s,  M.ia  the 
other  7s,  Sd, 

211*1  *Feb.  26.  The  Chief  Justice  deUvered 
the  opinion  of  the  court. 

In  this  case  there  was  an  objection  taken  to 
the  plaintiff's  declaration,  which  was  in  debt  on 
a  protested  bill  of  exchange.  The  declaration 
claims  300Z.  sterling,  with  damages,  interest 
and  charges  of  protest,  on  a  protested  bill  of  ex- 
change, without  stating,  in  any  part  of  it,  the 
amount  of  those  charges.  The  verdict  is  for  the 
debt  in  the  declaration  mentioned,  on  which 
judgment  is  rendered,  to  be  discharged  by  a  less 
sum. 

The  objection  is,  that  the  demand  is  uncer- 
tain, inasmuch  as  the  amount  of  the  charges  of 
protest,  which  constitute  a  pa^  of  the  debt 
claimed,  is  not  stated. 

The  clause  of  the  act  on  which  this  suit  is  in- 
stituted is  in  these  words:  ^It  shall  be  lawful 
for  any  person  or  persons,"  &c.,  "to  prosecute 
an  action  of  debt  for  principal,  damages,  inter- 
est and  charges  of  protest  against  the  drawers," 
Ac.  The  charges  of  protest  constitute  an  es- 
■ential  part  of  the  debt,  and  the  declaration 
would  not  pursue  the  act  if  those  charges  should 
be  omitted.  This  part,  therefore,  cannot  be  con- 
■idered  as  surplusage.  It  is  a  component  pait 
of  the  debt  for  which  the  action  is  given.  Be- 
ing a  necessary  part,  ite  amount  ought  to  be 
stated  with  as  much  certeinty  as  the  amount  of 
the  bill. 

As  this  is  a  mere  technical  objection,  the 
eourt  would  disregard  it,  if  it  was  not  a  princi- 
ple, deemed  essential  in  the  action  of  debt,  that 
the  declaration  should  stete  the  demand  with 
certeinty. 

The  cases  cited  by  the  counsel  for  the  defend- 
ant in  error  do  not  come  up  to  this  case.  They 
relate  to  different  debte;  this  to  a  single  debt 
composed  of  different  parte. 

Judgment  reversed  and  arrested. 

See  the  case  of  Rudder  v.  Price,  1  H.  Bl.  Rep. 
650. 


«12*] 


•CLARKE  V,  BAZADONE. 


A  writ  of  error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  tlie  eeneral  court  tor 
the  Territory  northwest  of  the  Ohio. 

THIS  was  a  writ  of  error  issued  from  this 
court  to  the  general  court  for  the  territory 
northwest  of  the  river  Ohio,  to  reverse  a  judg- 
ment rendered  in  that  court  against  Clarke,  the 
plaintiff  in  error^  in  favor  of  Bazadone,  on  a 
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foreign  attechment  for  12,200  dollars  damages, 
and  05  dollars  and  30  cents  cost. 

The  general  court  of  the  Northwestern  Terri- 
tory was  esteblished  by  the  ordinance  of  the  old 
congress,  under  the  confederation,  and  the  prin- 
cipal auestion  was,,  whether  a  writ  of  error 
would  lay  from  this  court  to  the  general  court 
of  that  territory. 

There  was  no  appearance  for  the  defendant  in 
error. 

Mason,  for  the  plaintiff  in  error  contended, 

1st.  That  this  court  possesses  a  general  su- 
perintending power  over  all  the  other  courte  of 
the  United  States,  resulting  from  the  nature  of 
a  supreme  court,  independent  of  any  express 
provisions  of  the  constitution  or  laws  of  the 
United  Stetes. 

2d.  That  this  court  has  the  power  under  the 
constitution  of  the  United  Stetes. 

1st.  It  is  a  general  principle  that  the  pro- 
ceedings of  an  inferior  tribunal  are  to  be  cor- 
rected by  the  superior,  unless  the  latter  is  ex- 
pressly restrained  from  exercising  such  a  con- 
trol. This  is  a  principle  of  the  laws  of  that 
country  from  which  we  derive  most  of  our  prin- 
ciples of  lurisprudence,  and  is  so  intimately  con- 
nected with  them  that  it  is  difficult  to  separate 
them. 

In  the  Saxon  times,  the  Wittenagemote  was 
the  supreme  court,  and  had  the  general  super- 
intendence. 

But  in  the  time  of  William  the  Conqueror, 
the  odila  regis  was  esteblished  as  the  sovereign 
court  of  the  kingdom,  *and  to  that  court  [*213 
devolved  all  the  former  judicial  power  of  the 
Wittenagemote;  the  power  of  superbi tending 
the  other  courts  was  derived  from  the  principle 
of  supremacy.  1  Crompton's  Practice,  3,  5,  12, 
21,  22,  20,  27,  28,  1  Bac.  Abr.  563,  2  Bac.  Abr. 
187.  A  writ  of  error  is  a  commission  to  judges 
of  a  superior  court,  by  which  they  are  author- 
ized to  examine  the  record,  upon  which  a  judg- 
ment was  given  in  an  inferior  court,  and  on  such 
examination  to  reverse  or  affirm  the  fiame,  ao- 
oording  to  law. 

2  Bac.  Abr.  213.  The  court  of  king's  bench 
superintends  the  proceedings  of  all  other  in- 
ferior courte,  and  by  the  plenitude  ol  ite  power 
correcte  the  errors  of  those  courts;  hence  it  is 
that  a  writ  of  error  lies  in  that  court,  of  a  judsr- 
ment  given  in  the  king's  bench  in  Ireland.  And 
upon  a  judgment  in  Calais,  when  under  the  sub- 
jection of  the  king  of  England,  a  writ  of  error 
lay  in  the  king's  bench.  4  Inst.  282.  A  writ 
of  error  would  have  laid  to  the  king's  bench 
from  these  colonies,  before  the  revolution,  but 
for  the  particular  provisions  of  charters,  &c.  2 
Bac.  Abr.  194.  Wherever  a  new  jurisdiction  is 
erected  by  act  of  parliament,  and  the  court  acte 
as  a  court  of  record,  according  to  the  course  of 
the  common  law,  a  writ  of  error  lies  on  their 
judgmente. 

iSie  power  is  inherent  in  every  superior  court, 
to  revise  the  judgmente  of  its  inferior. 

2d.  By  the  constitution  of  the  United  Stetes, 
art.  3,  s.  1,  2,  the  judicial  power  is  vested  in  one 
supreme  court  and  such  inferior  courts  as  con- 
gress shall,  from  time  to  time,  ordain  and  esteb- 
lish ;  and  shall  extend  to  all  cases  arising  under 
the  constitution  and  laws  of  the  United  Stetes, 
and  to  controversies  in  which  the  United  Stetes 
shall  be  a  party.  And  the  Supreme  Court  is  to 
have  appellate  jurisdiction  in  all  these  cases, 
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with  such  exceptions,  and  under  such  regula- 
tions, as  congress  shall  make.  Congress  has 
made  no  exception  of  the  present  case;  and  no 
r^ulation  of  congress  was  necessary  to  give  this 
court  the  appellate  power.  It  derives  it  from 
the  constitution  itself. 

This  is  a  case  arising  under  the  laws  of  the 
United  States. 

214*]  *The  very  existence  of  the  court  whose 
judgment  is  complained  of,  is  derived  from  the 
United  States.  Tne  laws  adopted  for  the  North- 
western Territory  derive  their  whole  obligatory 
effect  from  the  ordinance  of  the  old  congress, 
and  are,  in  fact,  laws  of  the  United  Stat^,  al- 
though copied  from  the  state  laws.  All  power 
and  authority  exercised  in  that  territory  have 
emanated  from  the  United  States;  and  all  of- 
fences there  committed  are  against  the  author- 
ity of  the  United  States. 

If,  then,  this  is  a  case  by  the  constitution  cog- 
nizable by  the  judicial  authority  of  the  Unit^ 
States ;  if  by  the  constitution,  this  court  has  ap- 
pellate jurisdiction  in  all  such  cases,  and  if  this 
case  is  not  within  any  exception  made  by  the 
constitution,  or  by  any  act  of  congress,  nothing 
is  wanting  but  to  devise  a  mode  to  bring  the 
cause  before  this  court.  The  writ  of  error  is 
the  common  and  well  known  process  in  like 
cases,  and  by  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,  every  court  of  the  United 
States  is  expressly  authorized  "to  issue  writs  of 
scire  facias,  habeas  corpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the 
principles  cuid  usages  of  law.'*  If,  then,  the 
court  has  jurisdiction,  no  difficulty  can  occur  as 
to  a  mode  of  exercising  it. 
'  The  Court  quashed  the  writ  of  error. 

On  the  ffround  that  the  act  of  congress  had 
not  authonzed  an  appeal  or  writ  of  error  from 
the  general  court  of  the  Northwestern  Territory, 
and,  therefore,  although  from  the  manifest  er- 
rors on  the  face  of  the  record,  they  felt  every 
disposition  to  support  the  writ  of  error,  they 
were  of  opinion  they  could  not  take  cognizance 
of  the  case. 


HOOE  ft  CO.  V.  GROVEHMAN. 

A  charter  party  was  made,  whereby  the  owner 
let  the  whole  tonnage  of  a  vessel  for  a  voyage,  to 
be  made  by  the  hirer,  to  a  foreign  port,  wito  a 
cargo  and  back  with  return  cargo  to  be  safely  de- 
livered, and  whereby  the  owner  covenanted  that 
the  vessel  should  be  kept  during  the  voyage,   In 

food  condition,  and  furnished  with  premier  rigging, 
c,  and  with  mariners,  the  hirer  to  pay  freight, 
and  stipulated  demurrage  occasioned  by  his  de- 
fault ;  at  Falmouth,  where  the  vessel  was  to  touch 
it  was  seized  and  detained  by  British  officers  near- 
ly three  months  on  suspicion  of  being  French  prop- 
er^. 

Held :  That  the  hirer  did  not  become  owner  of 
the  vessel  for  the  voyage,  or  responsible  for  the 
course  taken  by  the  Captain,  or  liable  for  demur- 
rage for  the  detention  at  Falmouth. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  in  an  action  of  covenant,  by 
Groverman,  owner  of  the  brig  Nancy,  against 
215*]  Hooe  &  Co.  *the  freighters,  for  demur- 
rage, at  the  port  of  Falmouth,  in  England,  from 
the  19th  of  June  to  the  11th  of  September,  1798, 
at  the  rate  of  6Z.  6«.  sterling  per  diem. 

Note. — Demurraye,  general  principles — see  notes, 
41  T..  ed.  U.  S.  U37  ;  21  a  C.  A  887 ;  46  C  C  A.  4. 
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The  declaration  alleged  the  'breach  of  the 
covenant  in  not  paying  the  demurrage,  and  the 
cause  went  to  trial  in  the  court  below,  upon  the 
issue  of  covenants  performed.  The  Jury  found 
the  following  special  verdict,  viz. : 

"We,  of  the  jury,  find  that  the  defendants 
and  plaintiff  made  and  executed  the  charter 
party  hereunto  annexed,  in  these  words,  to  wit : 
''This  charter  v^rtj  indented,"  &e.  "witnesseth, 
that  the  said  Groverman  hath  granted,  and  to 
freight  letten,  to  the  said  R.  T.  Hooe  ft  Co.  the 
brig,  whereof  he  is  owner,  called  the  Nancy, 
commanded  by  James  Davidson,  a  citizen  of 
the  United  States  aforesaid,  now  lying  in  the 
port  of  Alexandria,  of  the  burden  of  197  tons,  or 
thereabouts;  and  for  and  in  consideration  of  the 
covenants  hereinafter  mentioned,  doth  grant, 
and  to  freight  let,  unto  the  said  R.  T.  Hooe  ft 
Co.  the  whole  tonnage  of  the  aforesaid  vessel, 
called  the  Nancy,  from  the  port  of  Alexandria, 
in  Virginia,  to  the  port  of  Havre  de  Qrace,  in 
France,  and  back  to  the  said  port  of  Alexan- 
dria; in  a  vo;^age  to  be  made  by  the  said  R.  T. 
Hooe  &  Co.  with  the  said  brigantine,  in  manner 
after  mentioned,  that  is  to  say,  to  sail,  with  the 
first  fair  wind  and  weather  that  shall  happen 
after  she  is  fully  and  completely  laden,  from 
the  said  port  of  Alexandria,  with  a  cargo  of 
tobacco  to  be  shipped  by  the  said  R.  T.  Hooe 
ft  Co.  to  the  said  port  of  Havre  de  Grace;  and 
there  deliver  said  carso  to  Messrs.  Andrews  ft 
Co.  of  that  town,  merchants,  or  to  their  assigns, 
in  good  order,  the  danger  of  the  seas  only  ex- 
cepted. And  at  the  said  port  of  Havre  de  Grace 
to  take  on  board  a. full  freight  or  lading  of  such 
goods  as  the  said  Andrews  ft  Co.  may  think 
proper  to  put  on  board  said  brig  as  a  return 
cargo;  with  which  said  vessel  is  to  make  the 
best  of  her  way  directly  back  to  the  port  of  Al- 
exandria, and  there  safely  deliver  such  cargo, 
the  danger  of  the  seas  only  excepted,  to  the  said 
R.  T.  Hooe  ft  Co.  And  the  said  Groverman 
doth  further  covenant  and  agree  to  and  with  the 
said  R.  T.  Hooe  ft  Co.  their  executors,  ftc  that 
the  said  brig  now  is,  and  at  all  times  during  the 
said  Voyage  shall  be,  to  the  best  endeav-  [*216 
ors  of  him  the  said  Groverman,  and  at  his  own 

E roper  cost  and  charges,  in  all  things  made  and 
ept  tight,  stiff,  staunch,  strong,  and  well  ap- 
pareled, furnished  and  well  provided,  as  well 
with  men  and  mariners  sufficient  and  able  to 
sail,  guide  and  govern  the  said  vessel,  as  with 
all  manner  of  rigging,  boats,  tackle  and  apparel, 
furniture,  provisions  and  appurtenances  fitting 
and  necessary  for  the  voyage  aforesaid.  A^ 
the  said  Groverman  doth  further  covenant  and 
agree  to  and  with  the  said  R.  T.  Hooe  ft  Co. 
that  he  will  allow  them  twenty-five  running 
days  from  the  date  hereof  for  the  lading  on 
board  the  said  vessel,  the  aforesaid  cargo  of  to- 
bacco at  the  port  of  Alexandria;  ten  workinff 
days  for  discharging  said  cargo  at  the  port  of 
Havre  de  Grace,  to  be  computed  from  tne  day 
after  she  comes  to  her  moorings  at  the  said 
port;  and  twenty  days  more  after  the  said  ten 
days  run  out,  for  lading  on  board  the  aforesaid 
return  cargo;  also  ten  working  days  after  said 
vessel  arrives  back  and  is  permitted  to  an  en- 
try at  the  custom  house  at  Alexandria  for  re- 
ceiving her  inward  cargo,  which  is  to  be  deliv- 
ered at  the  wharves  of  said  R.  T.  Hooe  ft  Co. 

"In  consideration  whereof  the  said  R.  T. 
Hooe  ft  Co  doth  covenant,  promise  and  grant 
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to  and  with  the  said  W.  Groverman,  his  ex- 
•eoutors,  Ac.  by  these  presents,  that  they  the  said 
R.  T.  Hooe  ft  Co.  or  their  consignee,  shall  and 
will  pay  to  the  said  W.  Groverman,  or  his  as 
-signs,  at  the  port  of  Havre  de  Grace,  the  sum 
of  21,000  livres  toumois,  in  hard  money,  on  dis- 
charge of  the  cargo  of  tobacco  aforesaid;  also 
7,200  livres  in  ha^  money,  on  shipment  of  the 
return  cargo  aforesaid;  and  further,  that  they 
the  said  R.  T.  Hooe  &  Co.  shall  and  will  pay. 
'Or  cause  to  be  paid,  to  him  the  said  W.  Grover- 
man,  or  his  assijps,  the  sum  of  SI,  Ss.  current 
money  of  Virginia^  day  by  day,  and  for  Bvery 
•day's  demurrage,  if  any  there  should  be  bv  de- 
fault of  them  the  said  R.  T.  Hooe  &  Co.  at  the 
port  of  Alexandria.  And  the  sum  of  150  livres, 
in  hard  money,  day  by  day,  and  for  every  day*** 
•demurrage,  if  any  there  should  be  by  default  of 
them  the  said  R.  T.  Hooe  ft  Co.  or  their  as- 
signee, at  the  port  of  Havre  de  Grace.  And  the 
aaid  R.  T.  Hooe  ft  Co.  doth  further  covenant  to 
and  with  the  said  W.  Groverman,  and  the 
"SIT*]  aforesaid  *  James  Davidson,  commander 
of  the  brigantine  aforesaid,  that  Andrews  ft  Co. 
their  consignee  aforesaid,  shall  pay  to  the  said 
captain,  for  his  primage,  five  per  cent,  upon  the 
outward  and  inward  freights  at  Havre  de  Grace, 
and  before  his  departure  therefrom.  For  the 
true  and  faithful  performance  of  the  covenants 
in  this  charter  party,  the  parties  bind  them- 
selves, each  to  tne  other,  in  the  penal  sum  of 
3,0001.  current  money  of  Virginia,  to  be  recov- 
ered by  the  party  observing,  against  the  party 
failing  to  perform  the  same.  In  witness  where- 
of, we  have  hereunto  interchangeably  set  our 
hands  and  affixed  our  seals,  this  tenth  day  of 
April,  1708. 

"W.  Gbovebman,  Seal. 
•'R  T.  Ho<ME  ft  Co.,  Seal." 

"And  the  provisional  articles  in  these  words, 
to  wit: 

"The  following  provisional  articles  are  con- 
cluded upon,  made  and  agreed  to  by  and  be- 
tween William  Groverman,  owner  of  the  brig- 
antine Nancy,  commanded  by  James  Davidson, 
and  R.  T.  Hooe  ft  Co.  since  entering  into  the 
4sharter  party  hereto  annexed. 

"1.  The  captain,  or  commander,  shall  be  in- 
structed by  his  owner,  previous  to  his  sailing 
from  the  port  of  Alexandria,  to  touch  at  Fal- 
mouth in  such  manner  as  to  appear  to  his  crew 
that  there  was  a  necessity  for  his  so  doing,  there 
to  lay  off  and  on  twenty-four  hours,  or  longer, 
if  desired,  in  day  light,  during  which  time  there 
will  come  off  orders  from  Mr.  Fox,  the  American 
consul,  Mr.  Thomas  Wilson,  of  London,  or 
Messrs.  Andrews  ft  Co.,  of  Havre  de  Grace.  2. 
On  receiving  these  orders,  the  captain,  or  com- 
mander, must  proceed  directly  from  Havre  de 
•Grace,  London,  Hamburg,  Bremen  or  Rotter- 
dam, as  he  may  be  directed,  and  at  one  of  these 
ports  deliver  his  cargo,  to  such  person  or  per- 
sons as  the  aforesaid  orders  may  direct.  3.  If 
the  vessel  arrives  at  .any  other  of  the  aforesaid 
ports  than  Havre  de  Grace,  the  time  of  dis- 
<diarging  the  outward  cargo,  taking  in  her  in- 
ward cargo,  demurrage,  if  anj  there  should  be, 
her  outward  and  inward  freight,  primage,  ftc 
shall  be  the  same  as  if  she  had  arrived  at  and 
218*]  discharged  at  Havre  •de  Grace.  4.  The 
outward  freight  shall  be  considered  as  875Z. 
aterling;  the  inward  freight  3002.  sterling, 
Cxanch  1. 


primage  five  per  cent,  on  the  freights,  and  the 
demurrage  61.  6«.  sterling  per  day.  And  if  the 
vessel  discharges  in  London,  the  payments  shall 
be  made  in  sterling  cash;  if  at  any  other  port, 
in  good  bills  of  ex(mange  at  60  days  on  London, 
without  diminution  of  the  above  sums,  except  so 
much  as  the  captain  may  be  authorized  to  re- 
ceive for  his  port  charges  and  disbursements. 
5.  If  the  vessel  is  detained  over  24  hours  at 
Falmouth,  demurrage  shall  be  paid  for  the  time 
at  the  rate  stipulated  in  the  charter  party.  6. 
These  articles  shall  not  be  made  known  to  any 
person  whatever,  except  the  captain  and  chief 
mate.  The  vessel  shall  be  cleared  out  for  Havre 
de  Grace  only,  and  furnished  with  a  role 
d'equipage,  and  all  other  papers  whaccver  that 
may  be  necessary  at  this  custom  house.  No 
letters  whatever  shall  be  received  on  board  ex- 
cept such  as  the  said  R.  T.  Hooe  ft  Co.  puts  into 
the  possession  and  care  of  the  captain. 

"7.  The  charter  party  first  entered  into,  the 
copy  of  which  is  hereunto  annexed,  shall  be  in 
force  and  considered  as  the  only  contract  be- 
tween the  parties  for  this  voyage,  and  go  un- 
connected with  these  articles  to  Havre  de  Grace, 
and  there  and  from  thence  govern,  unless  in  the 
case  of  the  vessel  being  from  Falmouth  ordered 
to  a  different  port:  then,  and  in  that  case,  the 
charter  party  shall  only  be  considered  as  the 
gteat  outlines  of  the  bargain  between  the  par- 
ties, to  be  positively,  governed  by  these  articles; 
but  the  4th  article  to  be  in  force  as  to  payments 
at  any  place. 

"In  testimony  whereof,  we  have  hereunto  set 
our  hcuids  and  affixed  our  seals,  this  11th  day 
of  AprU,  1708. 

"William  Gbovebman,  Seal. 
**R.  T.  Hooe  ft  Co."        Seai. 

"We  find  that  James  Davidson,  master  of  the 
brigantine  Nancy,  in  the  said  charter  party 
and  provisional  articles  mentioned,  on  the 
morning  before  the  departure  of  said  vessel  from 
the  port  of  Alexandria,  signed  an  acknowledg- 
ment, written  on  said  provisional  articles  in 
these  words,  to  wit:  "I  do  acknowledge  that  I 
am  *to  act  agreeably  to  the  forgoing  [*210 
provisional  articles,  notwithstanduig  the  char- 
ter party  to  Havre  de  Grace. 

"James  Davidson.** 

"We  find  that  the  said  James  Davidson,  be- 
fore he  sailed  from  Alexandria  on  the  voyage 
in  the  said  provisional  articles  mentioned,  was 
told  by  R  T.  Hooe,  one  of  the  defendants  and 
freighters  of  said  vessel,  that  on  his  arrival  off 
Falmouth,  a  town  in  England,  he  would  receive 
instructions  from  Mr.  Fox,  the  American  con- 
sul, and  that  he  must  abide  by  such  instructions. 
We  find  that  on  the  20th  of  June,  1798,  the  said 
vessel  arrived  in  Falmouth  roads  about  three 
leagues  from  the  port  of  Falmouth,  and  the  said 
James  Davidson,  the  master  thereof,  laid  the 
vessel  to,  off  Falmouth,  and  immediately  pro- 
ceeded in  a  pilot  boat  to  Falmouth,  went  on 
shore  and  applied  to  the  said  Fox,  the  American 
consul,  for  orders  where  to  proceed  with  the 
said  brigantine  and  cargo.  The  said  Fox  told 
the  said  Davidson  that  he  had  not  received  any 
orders  from  him,  and  that  therefore  he  must 
bring  the  brigantine  Nancy  into  the  port  of 
Falmouth,  and  there  remain  with  the  said  brig- 
antine and  her  cargo  until  orders  were  received 
for  him  to  proceed  to  hii  port  of  discharge. 
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Upon  receiving  which  answer  and  orders  from 
the  8aid  Fox,  the  said  Davidson,  in  conformity 
thereto,  returned  on  board  his  said  vessel  with  a 
pilot  employed  by  said  Fox  for  the  purpose  of 
conducting  said  vessel  into  the  port  of  Fal* 
mouth ;  and  on  the  same  day  the  said  Davidson 
brought  said  vessel  to  anchor  in  the  port  of 
Falmouth  aforesaid.  We  find  that  the  said  Fox 
informed  the  said  Davidson  that  he  must  wait 
with  said  vessel  at  anchor  in  the  port  of  Fal- 
mouth until  the  said  Fox  could  procure  orders 
for  him  from  Thomas  Wilson,  of  London ;  which 
said  Fox  and  Wilson  are  the  same  persons  men- 
tioned and  named  in  the  aforesaid  provisional 
articles.  We  find  that  on  the  21st  day  of  June, 
1798,  the  said  James  Davidson  again  went  on 
shore  and  reported  his  said  vessel,  and  delivered 
his  papers  to  the  collector  of  the  customs  for 
the  port  of  Falmouth  aforesaid,  which  papers 
the  said  collector  refused  to  return,  saying  that 
he  suspected  the  cargo  on  board  said  vessel  was 
French  property,  and  on  the  same  day  caused 
the  said  vessel  to  be  seized.  We  find  that  on  the 
23d  day  of  the  said  month  of  June,  the  said 
Davidson  received  orders  from  the  said 
220*]  *Thomas  Wilson,  through  the  said  Fox, 
to  proceed  with  the  said  vessel  and  cargo  to  the 
Downs,  and  thence  to  London.  We  find  that  the 
said  vessel  was  detained  in  the  port  of  Fal- 
mouth aforesaid  from  the  said  21st  day  of  June, 
1798,  until  the  11th  of  September  following,  in 
consequence  of  the  seizure  aforesaid.  We  find 
that  on  the  said  11th  day  of  September  the  said 
vessel  proceeded  from  the  port  at  Falmouth  to 
the  Downs  by  the  aforesaid  order  of  the  afore- 
said Thomas  Wilson.  We  find  that  the  said 
brigantine  and  car^o  were  the  bona  fide  prop- 
erty of  American  citizens  alone.  We  find  that 
by  an  act  of  Parliament  of  Great  Britain  passed 
in  the  29th  year  of  George  III.  c.  68,  s.  12,  and 
in  force  at  the  time  the  said  brigantine  arrived 
off  Falmouth  as  aforesaid,  it  is  enacted  and  pro- 
vided in  the  following  words,  to  wit:"  "And  be 
it  further  enacted,"  Ac  "And  by  the  30th  sec- 
tion of  the  said  act,  it  is  enacted  and  provided 
in  the  following  words,  to  vdt:"  "Provided  al- 
ways," &c  "We  find  that  the  said  Fox  urged 
the  danger  arising  imder  the  said  act  as  a  rea- 
son why  the  said  vessel  should  be  brought  to  an- 
chor in  the  port  of  Falmouth,  there  to  wait  for 
the  orders  of  the  said  Thomas  Wilson,  of  Lon- 
don, and  why  the  said  vessel  should  not  lay  off 
Falmouth  without  the  limits  of  the  said  port. 
We  find  that  the  said  vessel  was,  on  the  said 
20th  of  June,  laden  in  part  with  240,000  pounds 
of  tobacco  of  the  growth  of  the  United  States. 
We  find  that  the  said  Davidson,  at  Falmouth 
aforesaid,  made  and  entered  a  protest  in  these 
words,  manner  and  form  followmg,  to  wit:  To 
all  people,'  &e. 

"We  find  that  it  was  by  the  default  of  the 
defendants,  or  their  agents,  in  failing  to  have 
orders  ready  on  the  arrival  of  the  said  vessel  off 
Falmouth  as  aforesaid,  designating  and  direct- 
ing to  which  of  the  ports  of  discharge  men- 
tioned in  the  second  article  of  the  provisional 
articles  aforesaid  the  said  vessel  was  to  proceed, 
and  by  the  orders  given  to  the  said  Davidson  by 
the  said  Mr.  Fox^  that  the  said  Davidson  did 
bring  the  said  vessel  to  anchor  in  the  said  port 
of  Falmouth,  and  that  the  said  vessel  and  cargo 
were  subjected  to  seizure  and  detention  afore- 
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said.  If  the  law  be  for  the  plaintiff,  we  find 
for  the  plaintiff  794L  19«.  9d.  Virginia 
'currency,  damages;  if  the  law  be  for  [*221 
the  defendants,  we  find  for  the  defendants." 

The  court  below  being  of  opinion  that  the  law 
was  for  the  plaintiff,  judgment  was  entered  ac- 
cordingly; and  the  defendants  sued  out  the 
present  writ  of  error. 

Swann  and  Simms,  for  the  plaintiffs  in  error. 

G.  Lee  and  E.  J.  Lee,  for  the  defendant. 

Simms.  In  this  case  it  is  material  to  ascer- 
tain whether  Hooe  ft  Co  ought  to  be  considered 
as  the  owners  of  the  vessel,  and  the  captain  as 
their  agent,  for  the  voyage ;  or  whether  Grover- 
man  is  to  be  considered  as  the  owner,  and  t^e 
captain  as  his  agent. 

Whether  the  freighter  or  owner  of  a  ship  is 
to  be  considered  as  the  owner  for  the  voyage* 
depends  upon  the  nature  of  the  contract  be- 
tween them.  If  the  freighter  hires  and  em- 
ploys the  master,  and  the  master  is  subject  to- 
his  orders  and  direction  during  the  voyage,  then 
the  freighter  is  considered  as  the  owner  for  the 
voyage;  but  if  the  owner  hires  and  employs  the 
captain  and  hands,  then  he  is  the  owner  for  the 
vovage,  and  liable  for  their  misconduct.  This 
fully  appears  from  the  case  of  Vallejo  v,  Wheel- 
er, Cowp.  143. 

In  the  present  case,  Groverman  was  to  em- 
ploy and  pay  the  master  and  the  mariners.  He 
covenants  that  they  shall  perform  a  speciflo 
voyage ;  that  the  vessel  shall  sail  with  the  first 
fair  wind  after  she  is  fully  laden ;  that'the  car- 
go shall  be  delivered  in  good  order,  the  danger 
of  the  seas  only  excepted;  that  the  vessel  was- 
at  the  time  of  making  the  charter  party,  and 
should  continue  during  the  voyage,  at  his  ex- 
pense, tight,  staunch  and  well  found.  The  cap- 
tain and  crew,  therefore,  must  have  been  sub- 
ject to  the  control  of  Groverman  during  the 
voyage,  and  he  was  liable  for  their  misconduct, 
and  if  any  loss  happened  thereby^  he,  and  not 
the  freighters,  was  to  bear  it. 

Indeed,  it  is  expressly  stipulated  that  the 
owners  shall  give  instructions  to  the  captain  to 
touch  at  Falmouth,  *there  to  lay  off  and  [*222 
on  24  hours,  or  longer  if  desired,  in  day  light, 
for  orders  from  Mr.  Fox,  Mr.  Wilson,  or 
Messrs.  Andrews  ft  Co.,  and  that  on  the  receipt 
of  such  orders,  he  should  proceed  to  the  port 
directed  by  those  orders. 

If  the  captain  has  disobeyed  his  instructions 
from  his  owner  and  employer,  the  freighters 
surely  cannot  be  liable.  Groverman  must  look 
to  his  agent,  the  captain,  for  redress.    It  is 

Erobable,  however,  that  the  captain  did  the  best 
e  could  for  the  interest  of  all  concerned;  and 
there  is  no  more  reason  that  the  owner  should 
look  to  the  freighters  for  indemnification  for 
the  detention  of  his  ship,  than  there  is  for  the 
freighters'  looking  to  the  owner  for  indemnifi- 
cation for  the  detention  of  their  goods.  If  the 
captain  deviated  from  his  instructions,  it  was 
at  his  and  his  employers'  risk. 

But  the  captain  was  bound  by  the  provisional 
articles  to  carry  the  vessel  into  Falmouth.  She 
was  there  in  the  regular  course  of  her  voyage, 
and,  by  the  articles,  Hooe  ft  Co.  had  a  right  to 
detain  her  there  upon  payment  of  the  stipulated 
sum  for  demurrage,  ^ing,  then,  in  the  re^- 
lar  course  of  the  voyage,  the  detention  by  a  for- 
eign power  gives  no  right  to  claim  demurrage 
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for  the  time  she  was  in  the  hands  of  the  British 
government  under  the  seizure.  The  remedy  of 
Groverman  was  against  his  insurers,  and  not 
against  the  freighters.  If  he  has  not  insured, 
it  was  his  own  fault,  and  he  must  stand  his  own 
insurer.  Park  on  Insurance,  87,  88,  89.  2  Burr. 
696,  €h98  V,  Withers,  If  the  owner  could  re- 
cover demurrage  from  the  freighters  on  the  de- 
tention by  a  foreign  government,  that  detention 
might  continue  so  long  that  the  stipulated  de- 
murrage might  amount  to  twice  the  value  of 
the  ship  and  car^.  He  had  a  right  to  abandon 
to  the  underwriters;  but  the  freighters  can 
never  be  presumed  to  have  become  insurers. 
Hooe  ft  Co.  contracted  to  pay  demurrage  for 
such  detention  only  as  should  happen  through 
their  default;  but  here  the  detention  was  by 
the  British  government.  The  court  below  have, 
therefore,  erred  in  giving  judgment  for  the 
plaintiff  on  the  spedid  verdict  for  the  whole  de- 
murrage, from  21st  June  to  11th  of  September, 
1798.  The  vessel  was  seized  before  the  expira- 
tion of  the  twenty-four  hours,  which  were  al- 
223*]  lowed  by  *the  agreement.  Hooe  &  Co. 
therefore,  were  not  liable  to  pay  any  demurrage 
at  all.  Or  if  it  shall  be  considered  that  Hooe  & 
Co.  were  liable  for  demurrage  after  the  vessel 
had  been  twenty- four  hours  at  Falmouth,  until 
orders  were  received  from  Thomas  Wilson,  they 
could  be  bound  to  pay  only  for  two  days,  be- 
cause it  is  found  that  the  captain  received  his 
orders  to  sail  for  London  on  the  23d  of  June. 
If  Hooe  ft  Co.  were  liable  for  those  two  days' 
demurrage,  and  no  more,  the  court  below  ought 
to  have  awarded  a  venire  facias  de  novo. 

But  if  Hooe  ft  Co.  had  not  a  right  to  order 
the  brig  to  Falmouth,  yet  Groverman  has  not  a 
ri^ht  to  recover  the  damages  he  may  have  sus- 
tained therebv,  in  the  present  action,  but  his 
remedy  was  by  a  special  action  on  the  case. 
An  action  of  covenant  can  only  be  maintained 
for  not  doing  an  act  covenanted  to  be  done,  or 
for  doing  an  act  covenanted  not  to  be  done. 
There  was  no  covenant  on  the  part  of  Hooe  ft 
Co.  that  the  vessel  should  not  go  into  the  port 
of  Falmouth ;  and  if  there  was,  yet  the  plaintiff 
in  his  declaration  does  not  aver  such  a  cov- 
enant, or  declare  on  the  breach  of  it.  The  only 
breach  assigned  is  the  non-payment  of  demur- 
rage, if  the  vessel  had  no  right  to  go  into  the 
port  of  Falmouth,  then  her  goine  in  is  not  a 
case  provided  for  by  the  contract,  and,  conse- 
quently, the  contract  can  form  no  rule  for  as- 
certaining the  damages. 

If  the  vessel  had  a  right  to  go  into  Falmouth, 
then  the  consequent  seizure  is  not  chargeable  to 
Hooe  ft  Co.  If  she  had  not  a  right  to  go  in, 
then  no  damages  can  be  recovered  in  the  pres- 
ent form  of  action;  nor  in  any  other,  because 
the  act  complained  of  is  Groverman's  own  act, 
or  the  act  of  his  agent,  the  captain,  for  whose 
conduct  Groverman  himself  is  responsible. 

It  is  true  the  jury  have  found  that  it  was  by 
the  default  of  Hooe  ft  Co.  in  not  having  orders 
ready  at  Falmouth,  that  the  vessel  was  obliged 
to  go  into  the  port,  and  that  the  seizure  and  de- 
tention took  place.  But  if  this  is  a  breach  of 
any  one  of  the  covenants,  yet  it  is  the  breach 
of  a  covenant  not  declared  upon,  nor  is  the 
breach  assigned,  and,  therefore,  no  damages  can 
be  given  in  this  action  for  the  breach  of  that 
covenant. 
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Hooe  ft  Co.  were  owners  for  the  voyage.  The 
captain  was  bound  to  obey  their  orders.  Fox 
and  Wilson  were  their  agents.  Tbey,  by  their 
agent,  ordered  the  vessel  into  port,  contrary  to 
the  torms  of  their  agreement:  the  detention  was 
the  oonseouence  of  their  misconduct,  and  th^ 
ought  to  be  liable  for  demurrage. 

If  a  person  hires  a  chattel,  the  hirer  is  the 
owner  for  the  time  for  which  he  has  hired  it. 
Cowp.  143.  Vallejo  v,  Wheeler.  In  that  case, 
p.  147,  it  is  said,  that  "there  seems  to  be  great 
reason  for  a  distinction  between  a  general  ship, 
and  one  that  is  let  to  freight  to  a  single  per- 
son only.  The  former  carries  the  goods  of  all 
mankind ;  every  man  that  chooses  it  is  at  liberty 
to  load  his  ffoods  aboard  her;  cuid  the  merchant 
who  ships  his  goods  in  such  a  vessel  has  no 
command  over  her.  He  does  not  hire  or  employ 
the  master  j  neither  is  the  master  subject  to  his 
order  or  direction  during  the  voyage.  But  in 
the  case  of  a  vessel  let  to  freight  to  one  mer- 
chant only,  and  by  him  alone  freighted,  he  may 
be  supposed  to  employ  the  master,  and  have  the 
direction  of  the  vessel  and  the  voyage;  and, 
therefore,  whatever  is  done  by  the  captain  is  to 
be  considered  as  done  by  the  merchant's  serv- 
ant." The  captain,  therefore,  in  taking  the  ves- 
sel into  the  port,  when,  by  the  agreement,  he 
was  only  to  lay  off  and  on,  acted  as  the  servant 
of  Hooe  ft  Co.  and  by  their  orders,  expressly 
given  through  their  agent  Mr.  Fox. 

But  if  Hooe  ft  Co.  were  not  owners  pro  hao 
vioe,  yet,  having  been  the  cause  of  the  vessel's 
going  into  port,  whereby  she  was  seized,  they 
are  liable 

It  is  said  in  Mollo^,  375,  (257,)  book  2,  e.  4, 
§  9,  that  "if  the  ship,  by  reason  of  any  fault 
arising  from  the  freighter,  as  lading  aboard 
prohibited  or  imlawful  commodities,  occasions 
a  detention,  or  otherwise  impedes  the  ship's  voy- 
age, he  shall  answer  the  freight  contracted  and 
agreed  for." 

It  is  immaterial  what  was  the  immediate 
cause  of  the  detention;  if  it  happened  by  the 
fault  of  Hooe  ft  Co.  here  is  a  positive  covenant 
to  pay  demurrage  if  the  vessel  is  detained. 

*But  it  is  said,  we  have  not  brought  [*225 
our  action  for  damages  for  carrving  the  vessel 
into  port.  It  is  true  that  we  have  not;  and 
the  reason  is,  that  the  parties  themselves  hav- 
ing by  covenant  fixed  the  rate  of  damages,  no 
action  but  covenant  would  lay. 

The  furnishing  the  vessel  with  men,  furni- 
ture, ftc.,  does  not  make  Groverman  the  owner. 
The  captain  signed  the  provisional  articles  by 
which  ne  bound  himself  to  obey  the  orders  of 
Fox  and  others,  the  agento  of  Hooe  ft  Co.,  and 
whether  the  captein  was  the  agent  of  Grover- 
man, or  not,  still  Hooe  ft  Co.  have  rendered 
themselves  liable  by  ordering  him  to  go  into  the 
port. 

C.  Lee,  on  the  same  side. 

It  is  of  no  importance  who  was  the  owner; 
for  the  detention  is  clearly  the  consequence  of 
default  of  Hooe  ft  Co.  The  action  is  brought 
for  not  paying  demurrage  according  to  express 
covenant.  The  defense  set  up  is,  that  the  vessel 
was  improperly  carried  into  the  port;  and  that 
the  captein  being  the  agent  of  Groverman,  he 
must  abide  the  loss.  We  admit  that  it  wae 
unlawful  for  the  vessel  to  go  into  the  port;  this 
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is  the  ground  of  our  right.  Suppose  the  cap- 
tain was  the  agent  of  Groverman,  and  Fox  the 
agent  of  Hooe  &  Co.;  by  whose  fault  or  orders 
was  the  vessel  carried  in?  Clearly  by  the  or- 
ders of  Hooe  &  Co.  No  man  has  a  right  to  order 
my  servant;  but  if  he  does,  and  by  that  means 
misleads  him,  and  a  loss  happens,  he  must  be 
liable.  Hooe  gave  instructions  to  the  master 
how  to  act.  If  it  was  lawful  for  him  to  do 
80,  then  he  must  be  considered  as  the  owner,  and 
the  obedience  to  his  orders,  in  all  its  conse- 
quences, is  chargeable  to  him. 

If  it  was  not  lawful,  then  his  improper  inter- 
ference, if  it  mislead  the  master,  is  also  charge- 
able to  him.  Unless  he  was  the  owner  he  had 
no  right  to  instruct  the  captain;  it  was  a 
wrongful  act.  If  he  was  the  owner,  there  is  no 
pretence  for  not  paying  the  demurrage. 

If  it  should  be  said  Uiat  the  act  of  parliament 
refered  to  in  the  special  verdict,  ana  which  is 
226*]  generally  called  'the  hovering  act,  jus- 
tified the  orders  to  carry  the  vessel  into  port, 
the  answer  is,  that  the  parties  must  be  sup- 
posed to  have  understood  that  business,  and 
agreed  to  the  risk.  • 

The  finding  of  the  jury  respecting  the  orders 
not  being  ready,  although  it  is  apparently  in 
favor  of  the  defendant  in  error,  is  not  consid- 
ered as  materially  affecting  the  case,  because, 
by  the  agreement,  Hooe  &  Co.  were  not  bound 
to  have  the  orders  ready,  but  might  keep  the 
vessel  waiting,  upon  paying  the  stipulated  de- 
murrage. 

Swann,  for  the  plaintiffs  in  error. 

The  questions  which  seem  to  arise  in  this  case 
are  these : 

1.  Are  Hooe  &  Co.  liable  at  all  for  this  de- 
tention T 

2.  If  they  are  at  all  liable,  are  they  liable  in 
this  form  of  action? 

1st.  The  vessel  had  a  right  to  go  into  the  port 
of  Falmouth,  and  was,  therefore,  in  the  regular 
course  of  her  voyage. 

If  so,  then  the  seizure  and  detention  of  the 
vessel  by  the  British  government  was  not  by  the 
default  of  Hooe  &  Co.  and  the  case  is  not  with- 
in the  contract. 

Hooe  &  Co.  were  not  bound  absolutely  to  have 
the  orders  ready  on  the  arrival  of  the  vessel  at 
Falmouth;  but  the  contract  provides  for  the 
case  of  the  orders  not  being  ready,  and  Hooe  & 
Co.  were  at  liberty  to  detain  the  vessel  at  Fal- 
mouth for  orders,  on  paying  a  stipulated  sum 
for  demurrage.  The  words  of  the  6th  provision- 
al article  are,  that  ''If  the  vessel  is  detained 
over  24  hours  at  Falmouth,  demurrage  shall  be 
mid  at  the  rate  stipulated  in  the  charter  party." 
The  parties  are  presumed  to  know  the  course  of 
trade  in  the  voyage  about  which  they  were  con- 
tracting. Cowp.  605,  Bond  v.  Nutt.  They  must 
have  known  that  the  vessel  could  not  lawfully 
lay  off  and  on  more  than  24  hours  without  be- 
ing liable  to  seizure  under  the  act  of  parliament. 
This  created  a  necessity  for  the  vessel's  going  in- 
to port.  Not  indeed  a  physical  necessity;  that 
was  not  re(juisite  to  justify  it.  It  was 
227*]  •suflScient  if  in  prudence  and  discretion 
it  was  necessary  and  advisable  for  the  general 
benefit  of  all  parties  concerned.  Cowp.  601, 
Bond  V.  Nutt,  Park.  310.  Bum's  M.  in  103,  133. 
The  words,  **at  Falmouth,"  strongly  indicate 
this  to  have  been  the  understanding  of  the  par- 
tiee  themselves;  and  the  very  action  itself, 
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founded  upon  the  contract,  for  demurrage  at  the 
port  of  Falmouth,  is  a  direct  affirmance  of  the 
right  to  go  into  the  port.  If  the  vessel  had  no 
right  to  go  into  the  port,  then  demurrage  cannot 
be  claimed  under  the  contract,  because  it  is  a 
case  not  provided  for  by^  the  contract.  If  the 
vessel  had  a  right  to  go  into  the  port,  then  she 
was  still  in  the  regular  prosecution  of  her  voy- 
age at  the  time  when  she  was  seized  by  the 
British  government,  and,  consequently,  the  de- 
tention cannot  by  chargeable  to  Hooe  ft  Co. 
They  have  covenanted  only  against  their  own 
default,  and  their  own  acts.  Qroverman  had 
other  means  of  securing  himself  against  all 
other  risks.  He  ought  to  have  insured;  if  he 
has  not,  it  is  his  own  fault;  he  stands  as  his 
own  insurer,  and  his  remedy  is  by  recourse  to 
the  British  government.  Suppose  the  vessel  had 
been  seized  at  Havre  de  Qrace  by  the  French 
government;  can  it  be  supposed  that  Hooe  &  Co. 
would  have  been  liable?  It  will  not  be  con- 
tended that  they  would ;  and  yet  there  is  in  fact 
no  difference  between  the  two  cases. 

Hooe  &  Co.  cannot  be  considered  as  the  own- 
ers, because,  in  the  first  place,  the  hiring  of  the 
vessel  was  not  general,  it  is  of  the  tonnage  only; 
this  excludes  the  cabin  and  the  captain's  per- 
quisites. Groverman  employs  the  master  and 
crew,  and  stipulates  for  the  good  condition  of 
the  vessel  during  the  voyage,  and  for  the  safe 
transportation  of  the  goods,  the  danger  of  the 
seas  only  excepted :  thereby  clearly  making  him- 
self responsible  for  the  fidelity  and  good  con- 
duct of  the  master  and  mariners.  Groverman 
was,  therefore,  clearly  the  owner  of  the  vessel 
for  the  voyage.  He  covenants  to  instruct  the 
captain  to  touch  at  Falmouth  and  wait  for  or- 
ders. He  covenants  that  the  captain  shall  pro- 
ceed to  such  port  as  shall  be  mentioned  in  those 
orders.  Now  he  never  would  have  done  all  this, 
if  the  captain  was  not  subject  to  his  control.  If, 
then,  the  captain  was  the  servant  of  Groverman, 
and  has  improperly  carried  the  vessel  into  port 
instead  of  laying  off  and  on,  how  can  Hooe  A; 
Co.  be  liable  •for  the  consequences.  It  is  ['228 
said,  because  Fox  advised  or  directed  it;  and 
Fox  was  the  agent  of  Hooe  &  Co. 

Then  it  amounts  to  this,  that  Groverman,  hy 
his  agent  the  captain,  and  Hooe  &  Co.  bv  tneir 
agent,  Mr.  Fox,  finding  the  vessel  to  be  m  dan- 
ger by  laying  off  and  on,  have  consulted  to- 
gether as  to  the  best  means  of  preventing  loss  to 
all  parties,  and  agreed  that  the  vessel  should  go 
into  the  port.  To  which  of  the  parties  is  tMs 
error,  if  it  is  one,  to  be  imputed  ?  Certainly  to 
neither;  it  was  their  mutual  act,  intended  for 
their  mutual  benefit,  and  neither  has  a  right  to 
complain,  or  to  make  the  other  liable  for  the 
subsequent,  and  perhaps  consequent,  seizure  by 
the  British  government. 

Fox  had  no  authority  to  order  the  vessel,  ex- 
cept as  to  which  of  the  ports  mentioned  in  the 
provisional  articles,  she  should  go.  The  direc- 
tions to  the  captain,  therefore,  to  come  into  the 
port,  must  have  been  considered  by  the  captain 
only  as  matter  of  advice.  He  was  not  bound  to 
follow  it. 

Suppose  I  advise  an  act  to  be  done,  and  it 
turns  out  unfortunately;  am  I  to  be  liable  for 
the  consequences?  Suppose  even  that  the  ves- 
sel went  in  purely  to  oblige  and  benefit  Hooe  & 
Co.,  yet  they  would  not  thereby  become  liable 
for  accidents  happening  without  their  default. 
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If  my  friend  in  coming  to  serve  n<ij''i^^ive8  an 
injurTtfrom  a  third  person,  am  I  Ifible? 

If  the  provisional  articles  do  not  Provide  for 
the  vessePs  going  into  the  port,  yet  Mr.  Fox  and 
the  captain  act^  correctly.  A  case  arose  not 
provided  for  by  express  contract ;  they  did  right, 
therefore,  hi  mutually  consulting  for  the  com- 
mon good  of  their  employers,  and  although  the 
result  of  their  deliberations  may  have  proved 
unfortunate,  yet  neither  party  can  criminate 
the  other. 

2.  If  Hooe  ft  Co.  are  liable  at  all,  it  is  not  in 
this  form  of  action. 

The  covenants  which  they  are  boimd  to  per- 
form are, 

1.  To  pay  the  freight. 
^29*]     *2.  To  furnish  orders  at  Falmouth. 

3.  To  pay  so  much  per  diem  for  their  own  de- 
tentions. 

Now  it  is  admitted,  that  this  detention  was 
hj  the  British  government,  and  if  the  vessel  was 
in  her  voyage  while  in  the  port  of  Falmouth, 
there  was  no  default  of  Hooe  &  Co.  by  which 
that  detention  can  be  chargeable  to  them.  But 
if  the  vessel  was  out  of  her  voyage,  and  had  been 
carried  into  port  by  Hooe  &  Co.  contrary  to  the 
agreement,  tnen  it  is  a  case  not  provided  for  by 
the  diarter  party,  and,  therefore,  demurrage  as 
such  cannot  be  claimed.  In  such  a  case  the 
remedy  would  be  only  for  the  tort.  Suppose 
they  had  burnt  the  vessel;  no  action  of  cov- 
enant would  lay  for  that  wrong.  The  injury 
complained  of  is  the  ordering  the  vessel  into 
port. 

Feb.  23.  The  Chief  Justice  delivered  the  opin- 
ion of  the  court. 

This  is  a  writ  of  error  to  a  judgment  render- 
ed in  the  circuit  court  of  the  District  of  Colum- 
bia, sitting  in  Alexandria,  on  the  following  case: 

A  charter  party  was  entered  into  between  the 
parties  on  the  tenth  day  of  April,  1798,  where- 
by Groverman  let  to  Hooe  &  Co.  a  vessel  of 
which  he  was  owner,  for  a  voyage  to  Havre  de 
Grace. 

The  first  article  states  the  indenture  to  wit- 
ness, "that  the  said  Groverman  hath  granted, 
and  to  freight  letten,  to  the  said  R.  T.  Hooe  & 
Go.  the  brigantine  Nancy,  whereof  he  is  owner, 
commanded  by  James  Davidson,  a  citizen  of 
the  United  States,  now  lying  in  the  port  of 
Alexandria,  of  the  burden  of  197  tons,  or  there- 
abouts; and  for  and  in  consideration  of  the 
covenants  hereinafter  mentioned,  doth  grant, 
and  to  freight  let,  unto  the  said  R.  T.  Hooe  & 
Co.  their  executors  and  administrators,  the 
whole  tonnage  of  the  aforesaid  vessel  called  the 
Nancy,  from  theport  of  Alexandria,  in  Virginia, 
to  the  port  of  Havre  de  Grace,  in  France,  and 
bade  to  the  said  port  of  Alexandria,  in  a  voyage 
to  be  made  by  toe  said  R.  T.  Hooe  ft  Co.  with 
the  said  brigantine,  in  manner  hereinafter  men- 
tioned; that  is  to  say,  to  sail  with  the 
230*]  *first  fair  wind  and  weather  that  shall 
happen  after  she  is  completely  laden,  from  the 
said  port  of  Alexandria,  with  a  cargo  of  tobacco 
to  be  shipped  by  said  R.  T.  Hooe  ft  Co.  to  the 
said  port  of  Havre  de  Grace,  and  there  deliver 
the  said  cargo  to  Messrs.  Andrews  ft  Co.  of  that 
town,  merchiants,  or  their  assigns,  in  good  or- 
der, the  danger  of  the  seas  only  excepted;  and 
at  the  said  port  of  Havre  de  Grace  to  take  on 
board  a  full  freight  or  lading  of  such  goods 
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as  the  said  Andrews  ft  Co.  may  think  proper  to 
put  on  board  said  brigantine,  as  a  return  cargo, 
with  which  the  said  vessel  is  to  make  the  best  of 
her  way  directly  back  to  the  port  of  Alexandria, 
and  there  safely  deliver  such  cargo  to  the  said 
R.  T.  Hooe  ft  Co." 

Groverman  further  covenants  with  the  said 
R.  T.  Hooe  ft  Co.  that  the  vessel  is,  and  shall 
during  the  voyage  be  kept,  in  good  condition, 
and  furnished  with  all  manner  of  necessary  and 
propel*  rigging,  ftc.  and  with  mariners  to  navi- 
gate her.  He  further  covenants  te  allow  twenty- 
five  running  days  for  lading  the  vessel  at  the 
port  of  Alexandria,  thirty  days  for  discharging 
her  cargo  and  taking  on  board  the  return  cargo 
at  Havre,  and  ten  days  for  receiving  her  inward 
cargo  at  Alexandria. 

In  consideration  of  these  covenants,  R.  T. 
Hooe  ft  Co.  engage  to  pay  the  stipulated  freight, 
and  81.  8«.  for  everv  day's  demurrage,  if  any 
there  should  be  by  their  default,  at  the  port  of 
Alexandria;  and  one  hundred  and  fifty-one 
livres  by  the  day  for  every  day's  demurrage,  oo- 
casionea  by  their  default  at  the  port  of  Havre 
de  Grace. 

On  the  11th  day  of  April  provisional  articles 
were  entered  inte  between  the  same  parties  by 
which  it  was  stipulated  that, 

1st.  *The  captain,  or  commander,  shall  be  in- 
structed by  his  owner,  previous  to  his  sailing 
from  Alexandria,  to  touch  at  Falmouth  in  su<£ 
manner  as  shall  appear  to  his  crew  that  there 
was  a  necessity  for  his  so  doing,  there  to  lay  off 
and  on  twenty- four  hours  (or  longer  if  desired) 
in  daylight,  during  which  time  there  will  come 
off  orders  from  Mr.  Fox,  the  American  consul, 
Mr.  Thomas  Wilson,  of  London,  or  Messrs.  An- 
drews ft  Co.  of  Havre  de  Grace. 

•2d.  **0n  receiving  these  orders,  the  [*231 
captain,  or  commander,  must  proceed  directly 
for  Havre  de  Grace,  London,  Hamburg,  Bremen 
or  Rotterdam,  as  he  may  be  directed,  and  at  one 
of  these  porte  deliver  his  cargo,  to  such  person 
or  persons  as  the  aforesaid  orders  may  direct." 

The  third  and  fourth  articles  apply  the  cov- 
enante  of  the  chapter  party,  respectmg  the  con- 
duct of  the  vessel  in  the  port  of  Havre,  te  the 
contingency  of  her  being  ordered  to  some  other 
port;  and  to  the  freight,  and  stipulate  the  de- 
murrage te  be  62.  69.  sterling  by  the  day. 

The  fifth  article  is  in  these  words : 

6th.  "If. the  vessel  is  deteined  over  twenty- 
four  hours  at  Falmouth,  demurrage  shall  be 
paid  for  the  time  at  the  rate  stipulated  in  the 
charter  party."  On  the  20th  of  June,  1798,  the 
vessel  arrived  in  Falmouth  roads,  about  three 
leagues  from  the  port  of  Falmouth,  where  the 
master  laid  her  to,  and  immediately  went  on 
shore,  and  applied  to  Mr.  Fox,  the  American 
consul,  for  orders  where  to  proceed.  Fox  re- 
plied that  he  had  received  no  orders  for  him, 
and  that,  therefore,  he  must  bring  the  vessel 
into  the  port  of  Falmouth,  and  there  remain 
until  orders  were  received  for  him  to  proceed  to 
his  port  of  discharge. 

These  orders  were  given  to  avoid  the  penalties 
of  the  British  hovering  act,  which  subjected  to 
forfeiture  the  vessel  and  cargo  if  found  in  the 
situation  in  which  the  Nancy  would  have  been, 
if  she  had  waited  for  orders  without  entering 
the  port.  The  capteln  immediately  brought  his 
vessel  into  iK>rt»  whitae  she  was  seized  on  suspi- 
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don  of  being  French  property,  and  detained  for 
nearly  three  months. 

After  the  seizure,  on  the  23d  day  of  June,  the 
captain  received  orders  from  Thomas  Wilson, 
through  Fox,  to  proceed  with  his  vessel  to  Lon- 
don, there  to  deliver  her  cargo. 

This  suit  is  brought  hj  Groverman  to  recover 
damages  against  R.  T.  Hooe  k  Ck>.  for  this  de- 
tention. 

The  declaration  states  the  charter  party  and 
provisional  agreement,  and  then  assigns  a  breach 
232*]  of  them  in  these  •words:  "And  the  said 
plaintiff  doth  aver  that  the  said  brig  arrived 
off  Falmouth,  on  the  19th  day  of  June,  1798, 
when  the  captain,  by  the  orders  of  the  aforesaid 
Mr.  Fox,  the  agent  of  the  said  defendants,  con- 
veyed her  into  the  port  of  Falmouth,  by  means 
whereof  the  said  brig  was  detained  in  the  afore- 
said port  of  Falmouth  more  than  twenty-four 
hours,  to  wit,  from  the  20th  day  of  June  last 
aforesaid,  to  the  11th  day  of  September  in  the 
year  1798,  when  she  sailed  by  the  orders  of  An- 
drews &  Co.  the  agents  for  the  said  defendants, 
for  the  Downs."  And  the  declaration  then 
charges  that  the  defendants  had  not  paid  the 
demurrage  stipulated  in  the  charter  party,  or 
in  the  provisional  articles. 

Issue  was  joined  on  the  plea  of  conditions  per- 
formed, and  the  jury  found  a  special  verdict, 
containing  the  facts  already  stated,  and  further, 
that  before  the  vessel  sailed  from  Alexandria  the 
captain  was  told  by  R.  T.  Hooe,  that  on  his 
arrival  off  Falmouth  he  would  receive  instruc- 
tions from  Mr.  Fox,  the  American  consul,  and 
that  he  must  abide  by  such  instructions;  and 
that  it  was  by  the  default  of  the  defendants  or 
their  agents  in  failing  to  have  orders  ready  on 
the  arrival  of  the  said  vessel  off  Falmouth  as 
aforesaid,  desi^ating  and  directing  to  which  of 
the  ports  of  discharge  mentioned  in  the  second 
article  of  the  provisional  articles  aforesaid  the 
said  vessel  was  to  proceed,  and  by  the  orders 
given  to  the  said  Davidson,  (the  master,)  by  the 
said  Mr.  Fox,  that  the  said  Davidson  did  bring 
the  said  vessel  to  anchor  in  the  said  port  of  Fal- 
mouth, and  that  the  said  vessel  and  cargo  were 
subjected  to  the  seizure  and  detention  aforesaid ; 
if  the  law  be  for  the  plaintiff,  the  jury  find 
7941.  199.  9(2.  Virginia  currency,  damages;  if 
the  law  be  for  the  defendants,  then  they  find  for 
the  defendants. 

The  circuit  court  was  of  opinion  that  the  law 
was  for  the  plaintiff,  and  rendered  judgment  in 
his  favor. 

To  support  this  judgment,  the  special  verdict 
ought  to  show  that  £  T.  Hooe  &  Co.,  the  de- 
fendants in  the  circuit  court,  have  broken  some 
covenants  contained  in  the  agreements  between 
the  parties;  and  that  the  breaches  assigned  in 
the  declaration  nre  upon  the  covennnts  so 
233*]  broken.  *The  breach  assigned  is  the  non- 
payment of  demurrage  stipulated  to  be  paid,  for 
a  longer  detention  than  twenty-four  hours  at 
Falmouth ;  and  it  is  to  be  inquired  whether  the 
declaration  makes  a  case  showing  demurrage  to 
be  demandable,  and  how  far  the  special  verdict 
sustains  that  case. 

The  case  made  by  the  declaration  is. 

That  on  the  arrival  of  the  vessel  off  Falmouth, 
the  captain  took  her  into  port  by  order  of  Mr. 
Fox,  by  means  whereof  she  was  detained  more 
than  twenty-four  hours. 
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The  question  arising  out  of  this  case,  for  the- 
consideration  of  the  Court,  is. 

Does  it  show  a  breach  of  covenant  on  the  part 
of  R.  T.  Hooe  &  Co.  which  subjects  them  to  de- 
murrage for  the  detention  stated? 

The  fifth  article  Is  supposed  to  be  broken. 
The  words  of  the  covenant  are:  "if  the  vessel 
is  detained  over  24  hours  at  Falmouth,  demur- 
rage shall  be  paid  for  the  time,  at  the  rate  stip- 
ulated in  the  charter  party."  If  this  clause- 
provides  for  every  detention  whatever,  however 
it  may  be  occasioned,  the  inquiry  is  at  an  end,, 
and  tne  judgment  should  be  affirmed.  But  on 
looking  into  the  provisicmal  articles,  the  general 
expressions  here  used  will  be  found  to  be  ex- 
plained. 

The  first  of  these  articles  stipulates  that  the 
captain  should  touch  at  Falmouth,  there  to  lay 
off  and  on  for  twenty-four  hours  (or  Icmger  if 
desired)  in  daylight,  during  which  time  there 
will  come  off  orders  from  Mr.  Fox,  the  American 
consul,  Mr.  Thomas  Wilson,  of  London,  or 
Messrs.  Andrews  &  Co.  of  Havre  de  Grace. 

Here,  then,  is  a  power  given  to  R.  T.  Hooe  & 
Co.  to  detain  the  vessel  longer  than  twenty-four 
hours,  lying  off  and  on  at  the  port  of  Falmouth, 
waiting  for  orders,  and  it  is  the  only  rational 
construction  which  can  be  given  the  contract  to 
suppose  that  the  fifth  artide  refers  to  the  first. 

*A  certain  number  of  days  are  allow-  [*234 
ed  for  lading  the  vessel  in  Alexandria.  But 
more  days  may  be  required,  in  wl^ich  case  de- 
murrage is  to  be  paid.  So  with  respect  to  dis- 
charging and  relading  the  vessel  at  the  port  of 
delivery  in  Europe;  and  so  with  respect  to  the 
return  cargo  in  Alexandria:  in  each  case  de- 
murrage is  stipulated  in  the  event  of  a  longer 
detention  than  is  agreed  on. ' 

When,  then,  a  time  is  given  to  wait  for  ordera 
at  Falmouth,  it  is  reasonable  to  suppose  that  the 
demurrage,  which  is  to  be  paid,  for  a  longer 
detention  than  the  time  given,  relates  to  a  de- 
tention occasioned  by  waiting  for  orders,  or 
some  breach  of  covenant  by  R.  T.  Hooe  A  Co. 

The  declaration  does  not  state  the  vessel  to 
have  waited,  lying  off  and  on,  for  orders  but  to 
have  been  taken  into  court  by  th**  orders  of  Mr. 
Fox,  when  she  was  seized  and  detained  by  the 
officers  of  the  British  government. 

The  covenant,  then,  was  broken  by  taking  the 
vessel  into  port,  and  it  is  to  be  inquired  who  it 
answerable  for  this  breach. 

It  has  been  argued  that  R.  T.  Hooe  &  Co.  are 
answerable  for  it,  because, 

1.  Their  orders  for  the  further  prosecution 
of  the  voyage  ought  to  have  been  in  readiness 
as  stipulated. 

2.  The  vessel  was  taken  into  port  by  the  or- 
ders of  their  agent,  for  whose  acts  they  are  ao- 
coun  table. 

3.  The  captain  was,  for  the  voyage,  their  cap- 
tain; and  the  stipulation  to  layoff  and  on, there- 
fore, being  broken  by  him,  was  broken  by  them. 

To  the  first  argument^  founded  on  the  non- 
reoeption  of  orders,  the  observation  already 
made  may  be  repeated.  The  declaration  does  not 
attribute  the  detention  to  that  cause,  but  to  a 
compliance  with  the  orders  of  Fox  in  taking  the 
vessel  into  port. 

If,  however,  the  charge  in  the  declaration  had 
been,  that  orders  were  not  ready  on  the  arrival 
of  the  vessel,  *that  charge  would  have  [*235 
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heea  answered  by  the  contract  itself,  which  al- 
locs a  delay  of  twenty-four  hours  for  the  recep- 
tion of  orders,  without  paying  demurrage,  and 
4k  longer  time,  if  required,  on  paying  therefor 
at  the  rate  of  61.  6«.  sterling  by  the  day. 

The  failure,  then,  to  have  the  orders,  for  the 
further  destination  of  the  vessel,  in  readiness  on 
the  arrival  of  the  captain,  or  even  within  the 
twenty-four  hours  after  his  arrival,  was  no 
breach  of  contract  on  the  part  of  R.  T.  Hooe  & 
-Co.  since  it  was  an  event  contemplated,  and 
provided  for,  by  the  parties;  and  tne  question 
whether  in  the  actual  case  which  has  happened, 
that  is,  of  a  delay  longer  than  twenty-four  hours 
in  giving  the  orders,  but  of  a  seizure  before  that 
time  elapsed,  R.  T.  Hooe  &  Co.  are  responsible 
for  demurrage  accruing  between  the  termination 
-of  the  twenty-four  hours  and  the  receipt  of  the 
orders,  cannot  be  made  in  this  case,  because 
there  is  no  allegation  in  the  declaration  which 
puts  that  fact  in  issue. 

The  court  will  proceed,  then,  to  consider 
whether, 

2d.  R.  T.  Hooe  &  Co.  are  made  accountable  for 
the  vessel's  being  taken  into  port,  since  that 
measure  was  adapted  in  pursuance  of  the  in- 
structions of  their  agent,  Mr.  Fox. 

The  finding  of  the  jury  goes  far  to  prove  that 
the  defendants  in  the  court  below  have  made 
themselves  responsible  for  the  conduct  of  Fox. 
They  find  that  R.  T.  Hooe  informed  the  captain 
before  he  sailed  from  Alexandria,  that  on  his 
arrival  off  Falmouth,  he  would  receive  orders 
from  Mr.  Fox,  and  that  he  must  abide  by  such 
instructions.  This  finding  creates  some  diffi- 
•culty  in  the  case.  But  this  communication  from 
Mr.  Hooe  to  the  captain  ought  to  be  taken,  it  is 
<xmceived,  in  connection  with  the  provisional  ar- 
ticles, lliose  articles  explain  the  nature  of  the 
orders  to  be  received,  ana  by  which  the  captain 
was  directed  to  abide.  In  them  it  is  expressly 
stipulated  that  on  receiving  these  instructions, 
the  captain  should  proceed  directly  for  Havre  de 
<3}race,  London,  Hamburgh,  Bremen  or  Rotter- 
dam, as  he  should  be  directed.  The  orders,  then, 
which  he  was  to  receive  and  obey,  must  be 
supposed  compatible  with  this  agreement. 
236*]  ♦This  construction  is  the  more  reason- 
M>le,  because,  annexed  to  the  provisional  arti- 
cles, is  an  acknowledgment  on  the  part  of  the 
captain,  that  he  was  to  act  conformably  to  them. 
He  ought  not  to  have  understood  declarations  of 
the  kind  stated  in  the  verdict,  as  directing  a 
departure  from  a  written  agreement  entered  in- 
to by  the  owner  and  freighters  of  the  vessel,  and 
to  which  he  had  bound  himself  to  conform. 

This  article  seems,  too,  to  explain  the  power 
delegated  by  Hooe  &  Co.  to  Fox;  and  to  show 
that  he  was  their  agent  for  the  purpose  of  di- 
recting the  further  destination  of  the  vessel,  but 
for  no  other  purpose. 

If  this  be  the  correct  mode  of  understanding 
this  part  of  the  verdict,  and  it  is  believed  to  be 
so,  then  the  particular  conduct  of  Hooe  &  Co. 
did  not  authorize  the  captain  to  obey  the  orders 
of  the  American  consul  m  taking  the  vessel  into 
port;  nor  are  they  responsible  for  the  conse- 
quences of  that  measure,  unless  they  could  be 
considered  as  responsible  for  a  violation  at  the 
-covenant  by  the  act  of  the  captain. 

If  these  facts  are  to  be  differently  understood, 
-and  the  communication  made  by  Hooe  to  the 
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captain  is  to  be  understood  as  authorizing  him 
to  obey  any  order  given  by  Fox,  though  that 
order  should  be  directly  repugnant  to  tne  pro- 
visional articles,  still  the  liability  of  Hooe  &  Co. 
in  this  suit,  will  depend  on  the  question  whether 
the  covenant  to  lay  off  and  on  at  the  port  of  Fal- 
mouth, was  a  covenant  on  the  part  of  the  owner, 
or  of  the  freighters,  of  the  vessel.  This  depends 
so  much  on  uie  question  whether  Groverman  or 
R.  T.  Hooe  &  Co.  were  owners  of  the  vessel  for 
the  voyage,  that  it  will  more  properly  be  con- 
sidered with  that  point. 

3.  Was  the  captain  imder  the  direction  of 
Groverman  or  Hooe  &  Co.  for  the  voyage? 

This  is  to  be  determined  by  the  whole  charter 
party,  and  the  provisional  articles  taken  to- 
gether. 

It  has  been  observed  at  the  bar,  and  the  ob- 
servation has  considerable  weight,  that  Grover- 
man lets  the  tonnage  of  *the  vessel,  and  [*237 
not  the  whole  vessel,  to  the  freighters.  The 
expression  of  the  charter  party,  it  will  be  per- 
ceived, varies  in  the  part  descriptive  of  the 
agreement,  from  what  is  used  in  the  part  con- 
stituting the  written  agreement.  The  indenture 
witnesses,  "that  the  said  Groverman  hath 
granted,  and  to  freight  letten,  to  the  said  R.  T. 
Hooe  &  Co.  the  brigantine  Nancy,  whereof  be 
is  owner,"  &c.  but  immediately  proceeds  to  say, 
"and  for  and  in  consideration  of  the  covenants 
hereinafter  mentioned,  doth  grant,  and  to 
freiffht  let,  to  the  said  R.  T.  Hooe  &  Co.  the 
whole  tonnage  of  the  aforesaid  vessel,  from  the 
port  of  Alexandria,  in  Virginia,  to  the  port  of 
Havre  de  Grace,  in  France,"  &c.  As  the  latter 
are  the  operative  words  which  really  constitute 
the  contract,  it  is  conceived  that  they  ought  to 
prevail  in  construing  that  contract.  Grover- 
man, then,  has  only  let  to  Hooe  &  Co.  the  ton- 
nage of  the  vessel,  and,  therefore,  is  the  less  to 
be  considered  as  having  relinquished  ownership 
of  her  during  the  voyage.  There  are  other  cir- 
cumstances which  serve  to  show  that  the  direc- 
tion of  the  vessel,  during  the  voyage,  was  in- 
tended to  remain  with  Groverman.  The  cargo 
is  to  be  delivered  to  Messrs.  Andrews  &  Co.  of 
Havre  de  Grace,  in  good  order,  the  dangers  of 
the  seas  only  except^.  This  is  an  undertaking 
on  the  part  of  Groverman,  which  he  certainly 
would  not  have  made  if  he  had  relinquished  the 
direction  of  the  voyage  to  Hooe  &  Co.  If  the 
vessel  pro  hoc  vice,  had  been  their  vessel,  Gro- 
verman would  not  have  contracted  for  the  de- 
liveiy  of  the  cargo;  and  for  the  delivery  to  a 
specified  person. 

If  the  freighters  had  owned  and  commanded 
the  vessel,  they  might  have  delivered  the  cargo 
in  Havre  to  any  other  person,  or  have  discharged 
at  a  port  short  of  Havre,  without  injury  to 
Groverman.  So  the  cargo  taken  on  board  at 
Havre  is  to  be  such  as  Andrews  &  Co.  may  think 
proper;  which  return  cargo  is  to  be  delivered  to 
Hooe  &  Co.  in  Alexandria.  These  stipulations 
all  indicate  that  the  voyage  was  to  be  performed 
under  the  orders  of  Groverman,  because  the  acts 
stipulated  are  to  be  done  by  him,  and  the  cov- 
enants are  his  covenants. 

This  is  further  evidenced  by  the  subsequent 
language  of  the  charter  party.  The  succeeding 
sentence  begins  with  the  words,  "And  the  said 
Groverman  doth  further  'covenant  to  [*238 
and  with  the  aaid  B.  T.  Hooe'&  Ca"  &c.  showing 
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that  the  preeeding  covenants  were  all  on  the 
part  of  Giroverman.  This  further  covenant  is 
not  only  for  ttke  present  CMidition  of  the  ves- 
Bel,  but  that  she  shall  be  kept  well  appareled 
and  well  manned  by  the  said  Groverman  during 
the  voyage.  The  captain,  then,  was  Grover- 
man's  captain,  the  mariners  were  Groverman's 
mariners ;  and  this  furnishes  an  additional  rea- 
son for  supposing  the  captain  and  mariners  to 
be  under  his  dir^ion. 

After  some  further  covenants  on  the  part  of 
Groverman,  the  charter  party  proceeds  thus: 
"In  consideration  whereof  the  said  R.  T.  Hooe 
&  Co.  do  covenant,  &c  to  and  with  the  said  W. 
Groverman,  &c.  that  thev  will  well  and  truly 
pay  the  freight  stipulated  therein." 

Thus  the  whole  language  of  the  charter  party 
goes  to  prove  that  the  covenants  respecting  the 
voyage  are  on  the  part  of  Groverman,  and  on 
that  account,  as  well  as  on  the  acco\mt  of  his 
letting  only  the  tonnage  of  the  vessel,  and  fur- 
nishing the  captain  and  mariners,  &c,  he  is  to 
be  considered  as  the  owner  of  the  vessel  for  the 
voyage,  under  the  charter  party.  This  opinion 
is  strengthened  rather  than  weakened  by  the 
provisional  articles. 

The  first  article  stipulates  that  particular  in- 
structions respecting  the  voyage  snail  be  given 
to  the  captain,  by  Groverman,  before  its  com- 
mencement. The  words  are:  'The  captain  or 
commander  shall  be  instructed  by  his  owner, 
previous  to  his  sailing  from  the  port  of  Alexan- 
dria, to  touch  at  Falmouth,"  "there  to  lay  off 
and  on  twenty-four  hours  (or  longer  if  desired) 
in  daylight,"  Ac.  These  orders,  then,  to  the 
captain  were  to  be  given  by  Groverman,  and  it 
was  by  his  authority  that  the  captain  was  to  act 
on  that  occasion.  This  explains  the  doubt  as  to 
the  person  who  was  to  be  considered  as  cove- 
nanting that  the  vessel  should  lay  off  and  on, 
for  twenty-four  hours,  at  the  port  of  Falmouth, 
and  tends  to  show  who  was  responsible  for  the 
breach  of  that  covenant.  This,  too,  is  in  addi- 
tion to  covenants  in  the  charter  party,  which  are 
plainly  Groverman's,  and  is  therefore  the  more 
to  be  considered  as  a  covenant  on  his  part. 
The  act  was  to  be  performed  by  his  authority, 
and  the  covenant  was  his  covenant. 
239*]  •On  a  consideration,  then,  of  the  whole 
contract  between  the  parties,  the  court  is  of 
opinion  that  Groverman  remained  the  owner 
01  the  vessel  during  the  voyage,  and  is  answer- 
able for  any  misconduct  of  the  captain. 

The  covenant  to  lay  off  and  on  at  the  port  of 
Falmouth,  being  the  covenant  of  Groverman, 
the  freighters  are  not  answerable  in  this  action 
for  the  breach  of  it,  should  the  orders  of  Fox 
be  understood  as  their  orders.  It  is  probable 
that  the  course  taken  by  the  captain  was  the 
most  prudent  course ;  but  were  it  otherwise,  the 
orders  of  Fox  might  excuse  the  owner  from  any 
action  brought  by  the  freighters  for  loss  sus- 
tained by  them  in  consequence  of  going  into 
Falmouth,  but  could  not  entitle  him  in  this  ac- 
tion against  the  freighters. 

It  is,  then  the  opinion  of  this  Court,  that  on 
this  special  verdict,  the  law  is  for  the  defend- 
ants. 

Judgment  reversed,  and  the  circuit  court  to 
mier  judgment  for  the  defendants. 


GABRIEL  WOOD,  Original  Defendant, 

f>.  

WILLIAM  OWINGS  and  JOB  SMITH,  As- 
signees of  William  RoBBy  a  bankrupt,  orig- 
inal Plaintiff . 

A  deed  of  lands  In  Maryland  signed,  sealed  and 
delivered  on  Uie  80th  of  May,  and  acknowledged  on 
the  14111  of  June,  Is  to  be  considered  as  made  on 
the  80th  of  May ;  and  Its  acknowledgment  on  the 
14th  of  June  will  not  cause  It  to  be  such  a  deed  as 
It  contemplated  in  the  bankrupt  act  which  came 
into  operation  on  the  2d  of  June. 

ERROR  from  the  fourth  circuit  court  sitting 
at  Baltimore. 

This  was  an  action  on  the  case  for  money  had 
and  received  by  Wood  to  the  use  of  Robb,  the 
bankrupt. 

Judgment  below  was  entered  by  consent,  sub- 
ject to  the  opinion  of  the  court  on  a  case  stating 
the  following  facts,  vis.: 

*0n  the  30th  of  Mav,  1800,  Robb  be-  [*240 
ing  in  possession  of  his  household  furniture, 
and  having  two  vessels  and  no  other  property 
on  the  high  seas,  signed,  sealed  and  delivered,  a 
deed  to  Qiarles  Garts  and  Gabriel  Wood,  trus- 
tees in  behalf  of  themselves  and  other  creditors 
of  Robb,  therein  particularlv  named,  and  such 
others  of  his  creditors  as  should  by  a  certain 
time  assent  to  the  terms  of  the  trust;  bv  which 
deed,  Robb,  in  consideration  of  five  shillinffs, 
and  towards  payment  of  the  debts  due  to  uie 
particular  creditors  therein  named  in  the  first 
place,  and  in  the  next  place  of  such  of  his  cred- 
itors as  should  agree  to  the  terms  of  the  trusts; 
grants,  bargains,  sells,  ke,  to  Garts  and  Wood, 
all  his  estate,  real,  personal  and  mixed,  and 
choses  in  action,  ke,  in  trust  to  sell  the  same 
and  collect  the  debts,  &c.  and  on  receipt  of  the 
money  to  retain  in  the  first  place  the  amount 
due  to  Garts  and  Wood,  for  money  lent,  &c  then 
to  pay  the  debts  due  to  the  other  creditors  par- 
ticularly named,  and  then  to  pay  the  debts  due 
to  such  of  his  other  creditors  as  should,  within 
a  certain  time,  agree  to  the  terms  of  the  trust; 
and  if  there  should  be  a  surplus,  to  pay  it  over 
to  Robb.  That  this  deed  was  acknowledged  on 
the  14th  of  June,  1800.  That  Robb  did  not,  on 
the  said  30th  of  May,  1800,  deliver  to  Wood  his 
books,  but  thev  remained  in  Robb's  possession. 
That  the  vessels  were  not  conveyed  to  Wood  by 
any  other  conveyance  than  that  before  men- 
tioned. That  Robb  continued  in  possession  of 
his  household  furniture,  books  of  accounts,  and 
all  his  papers,  until  the  suing  out  of  the  com- 
mission of  bankruptcy,  except  the  policies  of 
insurance  on  the  vessels,  which  were  delivered 
to  Wood  at  the  time  of  delivering  the  deed. 
That  Robb  considered  Wood  as  having  a  right 
to  take  possession  of  the  books  and  papers  and 
personal  estate,  at  any  time  after  the  delivery 
of  the  deed,  but  did  not  then  expect  to  be  obliged 
to  stop  business;  on  the  contrary,  that  he 
actually  went  on  with  the  hope  of  retrieving  his 
affairs  until  the  20th  of  June,  1800.  That  Robb 
was  a  trader  before  and  after  the  1st  of  Jime, 
1800;  that  at  the  time  of  signing,  sealing  and 
delivering  of  the  said  deed,  he  was  the  legal 
proprietor  of  a  lot  of  around  in  the  state  of 
Maryland,  as  assignee  of  a  term  of  99  years,  re- 
newable for  ever,  and  was  also  possessed  of  per^ 
3onal  property,  and  had  debts  due  to  him ;  that 
Garts  and  Wood,  and  the  other  persons  in  the 
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deed  partlcnlarly  named,  were  creditors 
841*]  *of  Robb;  and  that  there  were  other 
creditors  besides  those  particularly  preferred  in 
the  deed.  That  a  commission  of  oankruptcy 
issued  against  Robb  on  the  12th  July,  1800, 
founded  on  the  execution  and  ackApwledgment 
of  the  said  deed,  under  which  Robb  was  de- 
clared a  bankrupt,  and  his  effects  were  assigned 
to  the  plaintiffs,  Owings  and  Smith,  by  a  deed 
of  assignment  on  the  first  of  May,  1801.  And 
that  the  action  is  brought  to  recover  all  moneys 
received  by  Wood,  in  virtue  of  the  said  deed  to 
Garts  and  Wood.  If  on  the  above  state  of  facts 
the  plaintiffs  were  entitled  to  recover,  then 
judgment  was  to  be  entered  for  the  plaintiffs  for 
3,000  dollars;  but  if,  Ac  then  judgment  of  non 
proM. 

By  the  bankrupt  act  of  the  United  States,  s. 
I,  it  is  enacted,  that  "from  and  after  the  Ist 
day  of  June  next,"  (June  1,  1800,)  "if  any 
merchant,"  Ac  "with  intent  unlawfully  to  de- 
lay or  defraud  his  creditors,  shall  make,  or 
cause  to  be  made,  any  fraudulent  conveyance 
of  his  lands  or.  chattels,"  "he  shall  be  deemed 
and  adjudged  a  bankrupt.** 

Two  questions  were  made  by  the  counsel  in 
the  court  below,  viz.: 

1st.  Whether  this  deed  can  be  considered  as 
made  at  the  time  of  its  acknowledgment  on  the 
14th  June,  1800,  so  as  to  constitute  it  an  act 
of  bankruptcy,  \mder  the  bankrupt  law  of  the 
United  States,  which  came  into  operation  on 
the  2d  June,  1800,  or  whether  the  acknowl- 
edgment shall  relate  back  to  the  30th  May, 
1800,  the  day  on  which  the  deed  was  signed, 
sealed  and  delivered,  so  that  the  deed  shiul  be 
considered  as  made  on  that  day. 

2d.  Whether,  if  made  after  the  1st  of  June, 
1800,  it  can  be  considered  as  such  a  fraudulent 
conveyance  as  Is  contemplated  by  the  1st  sect. 
of  the  bankrupt  law. 

Martin,  for  the  plaintiff  in  error. 

Now  waived  the  second  point,  and  relied  en- 
tirely on  the  first. 

This  involves  three  questions: 
242*]  *lst.  Whether  the  deed,  signed,  sealed 
and  delivered  on  the  30th  of  May,  and  acknowl- 
edged on  the  14th  of  J\me,  is  an  act  of  bank- 
ruptcy under  the  law  which  came  into  opera- 
tion on  the  2d  of  June. 

2d.  Whether  the  signing,  sealing  and  deliv- 
ery shall  be  considered  as  going  forward  to  the 
time  of  aclmowledgment ;  or, 

3d.  Whether  the  acknowledgment  shall  refer 
back  to  the  time  of  the  signing,  sealing  and 
delivery. 

The  debtor,  independent  of  the  bankrupt  act, 
may  prefer  one  creditor  to  another.  No  cred- 
itor can  prevent  him,  unless  by  taking  out  a 
commission  of  bankruptcy.  This  principle  is  ac- 
knowledged by  all  the  state  governments,  and 
by  the  Laws  of  England,  in  cases  not  within  the 
bankrupt  law. 

In  the  case  of  Hooper  v.  Smith,  1  Bl.  Rep. 
441,  one  Hooper  being  bona  fide  indebted  to 
his  mother  in  the  simi  of  8002.  at  8  o'clock  in 
the  morning  assigned  and  delivered  to  his 
mother,  half  his  stock  in  trade,  which  was 
taken  away  immediatdy  to  his  mother's  lodg- 
faigs.  On  the  evening  of  the  same  day  he  com- 
mitted an  act  of  bankruptcy.  His  assignees, 
hj  stratagem,  got  possession  of  the  goods  and 
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sold  them.  The  mother  brought  trover  against 
the  assignees,  and  recovered.  Lord  Mansfield, 
in  that  case,  said,  that  "a  preference  .to  one  cred- 
itor, especially  by  assigning  only  part  of  his 
goods,  and  to  pay  only  part  of  the  debt,  has 
been  frequently  held  to  be  good;  particularly 
in  the  case  of  Cock  v.  Ooodfellow,  (the  case  of  a 
parent  and  child,)  Small  v.  Owdley  and  others.** 
"Suppose  he  had  sold  the  goods  in  question 
to  Jonn  or  Thomas,  and,  with  that  ready  monev, 
had  paid  his  mother  part  of  her  debt;  would 
that  sale  or  payment  have  been  void?" 

The  courts  of  Virginia,  Maryland  and  Penn- 
sylvania have  always  recognized  the  same  prin- 
ciples. If  the  bankrupt  law  had  never  passed, 
this  deed  would  have  been  protected  in  nourts 
of  law  and  equity. 

Is  this  a  fraudulent  conveyance  under  the 
bankrupt  law? 

*The  acknowledgment  is  necessary  [*243 
for  some  purposes,  but  not  to  constitute  it  a 
deed. 

A  deed  is  defined  to  be  a  writing  on  parch- 
ment or  paper,  sealed  and  delivered.  Suppose  a 
mortgage  of  lands,  containing  a  covenants  to 
pay  money,  be  not  acknowledged,  it  would  not 
at  law  convey  a  legal  title  to  the  land,  but  it 
would  be  good  as  a  covenant  to  pay  the  money; 
and  would  be  good  to  pass  an  equitable  title  to 
the  land.  Suppose  it  contained  a  conveyance 
of  land  and  chattels ;  it  would  be  good  as  to  the 
chattels. 

This  shows  that  acknowledgment  is  not  a 
necessary  part  of  the  deed;  but  only  that  a 
deed,  not  acknowledged,  will  not  pass  a  I^^ 
estate  in  lands,  as  to  creditors. 

But  the  act  of  Maryland,  November  session, 
1766,  c.  14,  s.  2,  says,  "that  no  estate  of  inher- 
itance, Ac.  shall  pass  or  take  effect,  except  the 
deed  or  conveyance  by  which  the  same  shall  be 
intended  to  pass  or  take  effect,  shall  be  acknowl- 
edged before  the  provincial  court,  &c.  and  be 
also  enrolled  in  the  records  of  the  same  county,'* 
&c.  It  must  therefore  be  a  deed  before  the 
acknowledgment.  And  bv  the  fifth  section  of 
the  same  fust  it  is  declared  that  every  such  deed 
shall  have  relation,  as  to  the  passing  and  con- 
veying the  premises,  from  the  day  of  the  date 
thereof;  thereby  evidently  contemplating  it  to 
be  a  deed  from  its  date.  This  section  was  in- 
serted because,  by  the  former  act  of  1715,  the 
deed  took  effect  only  from  the  time  of  its  ac- 
knowledgment. But  the  law  is  the  same  inde- 
pendent of  the  positive  declaration  of  this  act. 
1  Bac.  Abr.  277,  Bargain  and  Sale,  and  2  Inst. 
674,  675,  where  Lord  Coke,  in  his  exposition 
upon  the  statute  of  27  Hen.  VIII.  c.  16,  of  en- 
rollments, says,  "And  when  the  deed  is  enrolled 
within  six  months,  then  it  passeth  from  the 
livery  of  the  deed.  And,  albeit,  after  the  deliv- 
ery and  acknowledgment,  either  the  bargainor 
or  bargainee  die  before  enrollment,  yet  the 
land  passeth  by  this  act."  "And  by  the  words 
of  this  statute,  when  the  deed  is  enrolled,  it 
passeth  ah  initio."  And  he  cites  the  case  of 
Mallery  v.  Jennings,  determined  in  the  com- 
mon pleas,  42  Eliz.  which  was  this:  "One 
Sewster  was  seized  of  certain  lands  in  fee, 
and  acknowledged  a  recognizance  *to  [*244 
Turner,  whose  executrix  brought  a  scire  facias 
upon  the  recognizance,  bearing  date  the  9th 
November,  41  Eliz.  against  Sewster.  and  al- 
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leged  him  to  be  seized  of  those  lands  in 
dominico  auo  ut  de  feodo,  the  day  of  the  scire 
facias  brought;  and  the  truth  of  the  case  being 
disclosed  by  long  pleadinff,  was  this:  Sewster, 
7th  November,  before  the  recognizance  ac- 
knowledged, by  deed  indented  for  money,  had 
bargained  and  sold  the  said  land  to  another, 
and  the  deed  was  enrolled  on  the  20th  November 
following.  The  question  was,  whether  Sewster 
was,  upon  the  whole  matter,  seized  in  fee  the 
9th  of  November,  the  deed  being  not  enrolle*! 
until  the  20th  of  the  same  November.  And  it 
was  adjudged,  una  voce,  that  Sewster  was  not 
seized  in  fee  of  the  land  on  the  9th  day  of  No- 
vember. For  that  when  the  deed  was  enrolled, 
the  bargainee  was,  in  judgment  of  law,  seized 
of  that  land,  from  the  delivery  of  the  deed. 
And  it  was  resolved,  that  neither  the  death  of 
the  bargainor  nor  of  the  bargainee,  before  en- 
rollment, shall  hinder  the  passing  of  the  estate. 
And  that  a  release  of  a  stranger  to  the  bar- 

Sainee,  before  enrollment,  is  good.  So  that  it 
olds  not  by  relation,  between  the  parties,  by 
fiction  of  law ;  but  in  point  of  estate,  as  well  to 
them  as  to  strangers  also.  And  that  a  recovery 
suffered  against  the  bargainee,  before  enroll- 
ment, (the  deed  indent^  being,  afterwards, 
within  the  six  months,  enrolled,)  is  good,  for 
that  the  bargainee  was  tenant  of  the  freehold, 
in  judgment  of  law,  at  the  time  of  the  recovery. 
And  non  refert  when  the  deed  indented  Is  ac- 
knowledged, so  it  be  enrolled  within  the  six 
months.  And  all  this  was  afterwards  affirmed 
for  good  law  by  the  court  of  common  pleas, 
IVin.  3  Jac.  upon  a  special  verdict  given  In  an 
^jectione  firmcB  between  Lellingham  and  Alsop; 
and  further  it  was  there  resolved,  that  if  the 
bargainee  of  land,  after  the  bargain  and  sale, 
and  before  the  enrollment,  doth  bargain  and  sell 
the  same,  by  deed  indented  and  enrolled,  to  an- 
other; and  after  the  first  deed  is  enrolled,  with- 
in the  six  months,  the  bargain  and  sale,  by  the 
bargainee,  is  good." 

In  18  Viner,  289,  tit.  Relatian,  it  is  said, 
^when  two  times,  or  two  acts,  are  requisite  to 
245*]  the  perfection  of  an  *aot,  it  shall  be 
said,  upon  their  consummation,  to  receive  its 
perfection  from  the  first." 

If  A.  makes  a  deed  to  B.  on  the  30th  of  Biay; 
and  another  for  the  same  land  to  0.  on  the  1st 
of  June,  and  acknowledges  it  the  same  day; 
afterwards,  on  the  14th  of  June,  be  acknowl- 
edges the  deed  to  B.  this  overreaches  the  deed 
to  C.  and  the  acknowledgment  of  the  deed 
to  B.  is  not  a  fraudulent  act. 

Suppose  A.  makes  a  bona  fide  deed  to  B.  for 
valuable  consideration,  on  the  30th  of  May. 
On  the  first  of  June  A.  commits  an  act  of 
treason.  On  the  14th  of  June  he  acknowledges 
the  deed  to  B.  The  land  is  not  forfeited  by 
the  treason  of  A. 

If  an  indictment  had  been  found  for  forging 
this  deed,  and  to  support  the  indictment,  evi- 
dence had  been  given  of  the  forgery  of  the  ac- 
knowledgment only,  would  that  have  supported 
the  indictment? 

If  a  declaration  upon  this  deed,  statinff  it  to 
have  been  made  on  uie  14th  of  Jime,  had  been 
drawn,  would  it  have  been  supported  by  pro- 
ducing in  evidence  this  deed  signed,  sealed  and 
delivered  on  the  30th  of  May? 

This  deed  intends  to  convey  choses  in  action 
And  personal  effects  as  well  as  lands.  As  to 
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the  former,  the  deed  is  good  without  acknowl- 
edgment; for  as  to  the  choses  in  action,  the 
deed  without  acknowledgment  is  an  eouitable 
assignment,  and  if  acknowledged  it  would  hare 
amounted  to  nothing  more. 
*  But  if  the  assignees  are  entitled,  they  must 
take  the  bankrupt's  estate  subject  to  all  the 
equity  of  others.  2  Vesey,  sen.  685,  633.  Cooke's 
Bankrupt  Law,  203.  Taylor  v,  Wheeler,  2  Vem. 
564. 

Courts  of  law  will  protect  equitable  rights; 
as  in  the  case  of  Winch  and  Keeley,  1  Term 
Rep.  619,  where  the  nlaintiff  having  assigned 
his  right  of  action  to  Searle,  and  having  be^me 
banknipt,  was  still  held  able  to  support  the  ac- 
tion for  the  benefit  of  Searle,  notwithstanding 
the  assignment  of  his  effects  under  the  bankrupt 
laws. 

*And  by  the  authority  of  ez  parte  [*246 
Byas,  1  Atk.  124,  if  the  assignees  had  received 
the  money  due  to  Robb,  the  bankrupt,  thej 
would  have  been  obliged  to  pay  it  over  to  Wood^ 
the  plaintiff  in  error,  instead  of  receiving  it 
from  him. 

The  deed  is  not  fraudulent  in  se;  and  would 
not  now  be  questioned  if  the  bankrupt  law  had 
not  been  passed.  Although  it  is  a  deed  of  all 
his  effects,  yet  it  is  not  an  absolute  deed,  nor 
was  it  made  on  any  secret  trust,  or  for  his  own 
benefit.  The  only  thing  which  can  be  alleged 
against  it  is,  that  it  gives  a  priority  to  some  of 
his  creditors,  and  this  he  had  a  clear  right,  to  do 
both  in  law  and  equity.  It  was  not  made  in  se- 
cret; it  holds  up  no  false  colours;  it  enablee 
him  to  receive  no  false  credit.  He  might  have 
sold  the  property  for  ready  money,  and  paid 
any  one  of  his  creditors  in  full.  But  making  a 
deed  of  trust,  he  has  prevented  a  saorifioe  of 
his  property,  whereby  it  is  competent  to  satisfy 
a  greater  number  of  his  creditors,  and  he  is  him- 
self rendered  more  able  to  pay  the  residue  of  his 
debts  by  his  future  industry. 

The  committing  an  act  of  bankruptcy  is,  in 
law,  considered  as  criminal.  The  bankrupt 
law  is,  therefore,  in  this  respect,  to  be  construed 
strictly.  It  ought  not  to  be  extended  beyond 
the  letter  of  the  law.  Cooke's  B.  L.  67.  Cowp. 
409,  427,  428.  6  Term  Rep.  575.  7  Term  Rep. 
509.    Fowler  v.  Padget, 

But  however  fraudulent  the  deed  might  have 
been,  yet  it  was  no  act  of  bankruptcy,  under 
the  act  of  congress;  because  not  executed  after 
the  1st  of  June;  unless  the  acknowledgment  can 
be  considered  as  the  making  of  the  deed.  And 
if  it  was  not  an  act  of  bankruptcy,  the  title  of 
the  defendants  in  error  fails. 

Harper,  contra. 

The  act  of  bankruptcy  charged,  is  the  mak- 
ing a  fraudulent  deed  after  Uie  1st  of  June, 
1800.  The  counsel  for  the  plaintiff  in  error 
having  abandoned  the  second  point  which  was 
made,  and  strongly  contended  for,  in  the  court 
below,  the  only  question  now  to  be  considered 
is,  whether  the  deed  was  made  before  or  i^ter 
the  1st  of  June. 

*A  deed  at  common  law  is  an  instru-  [*247 
ment  in  writing,  signed,  sealed  and  delivered. 
If  it  be  signed  and  sealed,  but  not  delivered,  it 
is  no  deed ;  and  the  reason  is,  that  until  the  last 
act  of  volition  is  performed,  there  is  still  a  pow- 
er of  recalling  it. 

The  cases  from  the  English  books  respecting 
the  statute  of  enrollments  are  not  applloible  to 
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the  l&w  of  Biar^land  respecting  acknowledg- 
ment. The  English  laws  only  protect  credit- 
ors and  purchasers  without  notice.  But  the 
law  of  Maryland  is  intended  to  protect  the  ma- 
Irer  of  the  deed  himself,  to  prevent  forgeries 
and  fraud,  and  to  give  a  further  solemnity,  that 
the  grantor  may  have  more  time  to  reflect,  and 
to  secure  himself  from  being  suddenly  en- 
trapped. The  law  therefore  superadds  to  sign- 
ing, sealing  and  delivery,  a  further  act  of  voli- 
tion. 

It  is  said  that  a  court  of  equity  will  set  up 
■such  a  deed;  true,  it  would,  in  certain  cases; 
but  not  because  it  is  a  paper  signed  and  sealed; 
but  because  it  is  a  contract  for  a  valuable  con- 
sideration. But  this  deed  would  never  have 
been  supported  in  a  court  of  equity,  if  it  had 
not  been  completely  valid  at  law.  Suppose 
Bobb  had  refused  to  acknowledge  it;  and  appli- 
cation had  been  made  to  chancery  to  carry  the 
deed  into  effect ;  it  would  have  been  refused. 

Can  a  deed  be  said  to  be  made  when  it  is  not 
complete?  It  was  not  complete  on  the  30th  of 
Biay;  something  was  still  to  be  done,  of  which 
it  would  have  been  necessary  to  apply  to  a 
court  of  chancery  to  compel  the  performance. 

If  acknowledgment  is  necessary  by  statute 
law,  it  is  the  same  as  if  necessary  bv  common 
law.  The  one  is  as  binding  as  the  other.  They 
are  both  derived  from  the  same  source,  but  evi- 
denced in  different  modes.  Signing,  sealing  and 
delivery  only  are  necessary  by  the  common  law, 
but  acknowledgment  also  is  necessary  by  the 
ctatute. 

The  deed  of  land  was  an  act  of  bankruptcy, 
and  prevented  the  operation  of  the  deed  as  a 
deed  of  personal  estate.  The  deed  for  the  land 
and  for  the  chattels  was  executed  eodem  in- 
Mianti, 

248*1  *Chasb,  J.  The  effect  of  an  acknowl- 
edgment is  to  prevent  the  grantor  from  pleading 
fum  eat  factum. 

Harper.  By  the  law  of  England  acknowl- 
edgment is  not  necessary.  By  the  law  of  Biary- 
land  it  is  a  necessary  part  of  the  conveyance, 
and  can  no  more  be  dispensed  with  than  tiie 
signing,  sealing  and  delivery.  Having  signed 
and  sealed,  the  grantor  may  refuse  to  deliver; 
so,  having  signed,  sealed  and  delivered,  he  may 
refuse  to  aclaiowledge,  and  in  either  case  it  is 
no  deed.  The  deed,  therefore,  was  not  made 
tm  the  14th  of  June. 

Martin,  in  reply. 

Acknowledgment  is  absolutely  necessary  in 
England,  before  enrollment.  Viner,  tit.  Enroll- 
menty  p.  443.  '^o  deed,  Ac.  can  be  enrolled, 
unless  duly  and  lawfully  admowledged,  cites 
Co.  Litt.  225,  b."  The  acknowledgment  is  the 
warrant  for  the  enrollment.  An  acknowledg- 
ment in  Maryland  has  no  greater  effect  than  m 
England. 

There  was  an  enrollment  at  common  law,  for 
safe  custody,  it  makes  an  estoppel,  and  the  par- 
ty cannot  plead  non  eat  factum.  Per  Holt,  Oh, 
J.  Comb.  248.  Smart  v,  WilUama,  cited  in 
Viner,  tit.  Enrollment,  p.  444.  And  in  p.  445, 
it  is  said,  ''Enrollment  of  a  deed  is  to  no  other 
purpose  but  that  the  party  shall  not  deny  it 
afterwards,"  and  cites  Br.  Faits  Enrol,  pi.  4. 
And  in  Sav.  91,  Holland  v,  Doumes,  cited  in 
Viner,  tit.  Enrollment,  pp.  446,  447.  It  is  said 
^the  sealini^  and  delivery  is  the  force  of  such 
deeds,  as  deeds  of  bargain  and  sale,  ftc.  and  i 
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not  the  enrollment.**  And  again,  in  the  same 
case,  "Bonds,  indentures  and  deeds  take  their 
force  by  the  delivery;  so  there  is  a  perfect  act 
before  the  conusance  is  taken,  and  before  any 
enrollment.  The  enrollment  could  not  be  made 
upon  proof  by  witnesses.  The  acknowledgment 
was  the  only  authority. 

Harper.  The  enrollment  is  the  act  of  the 
grantee.  The  acknowledgment  is  the  last  act 
of  volition  of  the  grantor.  It  is  wholly  volun- 
tary; he  may  refiue;  and  if  he  does,  the  deed 
has  no  effect.  In  Bnffland,  the  acknowledg- 
ment is  *a  regulation  of  the  courts,  not  [*240 
a  provision  of  the  statute  of  enrollments.  That 
statute  is  different  from  the  act  of  Maryland; 
the  latter  expressly  requires  the  acknowledg- 
ment, and  no  estate  passes  at  law  without  it. 
It  therefore  becomes  as  much  a  requisite  of  a 
deed  as  sealing  or  delivery.  It  is  not  only  an 
absolute  requisite  that  the  deed  should  be  ac- 
knowledged, but  the  courts  of  Maryland  have 
been  very  strict  in  requiring  it  to  be  done  pre- 
cisely in  the  mode  prescribed,  la  the  case  of 
Hall  V,  Cfittinga,  decided  in  the  court  of  appeals 
in  Maryland,  the  case  was,  that  the  grantor  re- 
sided in  Anne  Arundel  county,  but  the  deed 
described  him  as  a  resident  of  Baltimore  coun- 
ty, where  the  lands  were  situated.  The  ac- 
Imowledgment  was  made  in  Prince  George'a 
county.  This  acknowledgment  was  decided  by 
the  court  of  appeals  not  to  be  good,  and  the 
cause  was  lost  upon  that  ground,  although  the 
deed  was  twenty-five  years  old,  and  possession 
had  been  quietly  enjoyed  under  it.  The  error 
was  discovered  by  the  court  themselves,  and 
had  not  been  suggested  by  the  counsel  at  the 
trial. 

It  has  also  been  decided  that  the  acknowledge 
ment  of  a  feme  covert  must  be  precisely  in  the 
form  prescribed  by  the  act. 

This  shows  the  great  importance  of  acknowl- 
edffment  in  Maryland. 

Martin,  in  reply. 

The  admowledgment  in  England  is  not  m 
regulation  of  the  courts  only,  but  is  a  principle 
of  the  common  law  relative  to  enrollment,  which 
existed  before  the  statute  of  enrollments.  It 
was  known,  at  the  time  of  enacting  that  stat- 
ute, that  by  the  common  law,  an  admowledg- 
ment was  a  prerequisite  to  enrollment.  It  was 
not  necessary,  therefore,  that  it  should  be  ex- 
pressly prescribed  by  statute.  Acknowledgnknt 
and  enrollment  was  a  proceeding  well  known 
and  understood,  and  was  not  originated  by  the 
statute  of  27  Hen.  VIII.  The  statute  only  ap- 
plies the  process  to  new  cases,  or  makes  it  nee* 
essary  where  before  it  was  only  voluntair^. 

As  to  the  case  of  a  feme  covert,  she  could  not, 
by  the  *common  law,  convey  her  land,  r*250 
except  by  fine  and  recovery.  But  the  law  of 
Maryland  authorized  her  to  do  it  in  a  certain 
mode.  That  mode  must,  therefore,  be  strictly 
pursued. 

March  1st.  The  OMef.  Juatioe  delivered  the 
opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judement  of  the 
circuit  court  of  the  fourth  circuit  sitting  at 
Baltimore,  in  the  following  case. 

On  the  30th  of  May,  1800,  William  Robb, 
who  was  then  a  merchant,  carrying  on  tntde 
and  merchandise,  in  the  state  of  Mar^and, 
signed,  sealed  and  delivered  to  Qabriel  Wood, 
an  instrument  of  writing,  purporting  to  convey 
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to  the  said  Gkbriel  his  f  eal  and  personal  estate, 
in  trust,  to  secure  him  from  certain  notes  and 
acceptances  made  by  him,  on  account  of  tho 
•aid  Robb,  and  afterwards,  in  trust  for  other 
creditors  in  the  deed  mentioned.  This  deed 
was  acknowledged  on  the  14th  of  June;  and 
was  then  enrolled  according  to  the  laws  of 
Maryland. 

On  the  12th  of  July,  1800,  a  commission  of 
bankruptcy,  was  sued  out,  founded  on  the  exe- 
cution of  the  deed  above  mentioned,  and  the 
•aid  William  Robb  being  declared  a  bankrupt, 
Ms  effects  were  assign^  to  William  Owings 
and  Job  Smith,  who  brought  this  suit  against 
Gabriel  Wood,  to  recover  the  money  received 
by  him  under  the  deed  aforementioned. 

Judgment  was  confessed  by  the  defendant 
below,  subject  to  the  opinion  of  the  court  on  a 
case  stated,  of  which  the  foregoing  were  the 
material  facts. 

The  court  gave  judgment  in  favor  of  the 
assignees,  to  which  judgment  a  writ  of  error 
was  sued  out  by  the  present  plaintiff. 

The  only  question  made  bv  the  counsel  was, 
whether  tne  deed  stated  in  the  case  was  an  act 
of  bankruptcy. 

On  the  4th  of  April,  1800,  congress  passed 
an  act  to  establish  a  uniform  system  of  bank- 
251*]  ruptcy  throughout  •the  United  States, 
which  declares,  among  other  things,  that  any 
merchant  who  shall,  after  the  first  day  of  June 
next  succeeding  the  passage  of  the  act,  with 
intent  unlawfully  to  aelay  or  defraud  his  cred- 
itors, make,  or  cause  to  be  made,  any  fraudulent 
conveyance  of  his  lands  or  chattels,  shall  be 
deemed  and  adjudged  a  bankrupt. 

It  was  admitted,  in  the  argimient,  that  this 
deed,  if  executed  after  the  1st  day  of  June, 
would  have  been  an  act  of  bankruptcy,  but 
that  being  sealed  and  delivered  on  the  30th  of 
Iday,  it  was  not  within  the  act»  which  only  com- 
prehends conveyances  made  after  the  1st  of 
June. 

For  the  defendants  in  error  it  was  contended, 
that,  by  the  laws  of  Maryland,  a  deed  is  not 
complete  until  it  is  acknowledged,  and  there- 
fore this  conveyance  was  made  on  the  14th  of 
June,  when  it  was  acknowledged;  and  not  on 
the  30th  of  May,  when  it  was  sealed  and  de- 
livered. 

The  Maryland  act  alluded  to  was  passed  in 
1766,  and  declares,  "that  after  the  first  day  of 
May  next,  no  estate  of  inheritance  or  freehold, 
or  any  declaration  or  limitation  of  use,  or  any 
estate  for  above  seven  years,  shall  pass  or  take 
effect,  except  the  deed  or  conveyance,  by  which 
the  same  shall  be  intended  to  pass  or  take  ef- 
fect, shall  be  acknowledged  in  the  provincial 
court,  or  before  one  of  the  justices  thereof,  in 
the  county  court,  or  before  two  justices  of  the 
Mime  county  where  the  lands,  tenements,  or 
hereditaments,  conveyed  by  such  deed  or  con- 
veyance do  lie^  and  be  also  enrolled,  etc.  within 
•ix  months  after  the  date  of  such  deed  or  oon- 
-weyance." 

The  6th  section  gives  the  conveyance,  so  ac- 
knowledged and  enrolled,  relation  to  the  date 
thereof. 

It  is  a  well  established  doctrine  of  the  com- 
mon law,  that  a  deed  becomes  complete  when 
sealed  and  delivered.  It  then  becomes  the  act 
of  the  person  who  has  executed  it,  and  what- 
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ever  its  operation  may  be,  it  is  his  deed.  The. 
very  act  of  livery,  which  puts  the  paper  inta 
the  possession  of  the  party  for  whose  benefit  it 
is  made,  seems  to  require  the  construction  that 
it  has  become  a  deed. 

*The  question  now  made  to  the  court  [*252^ 
is  whether  the  act  of  the  legislature  of  Mary- 
land has  annexed  other  requisites  to  an  instru- 
ment of  writing  conveying  lands,  without  the- 
performance  of  which  not  only  the  passing  of 
the  estate,  intended  to  be  conveyed,  is  arrested^ 
but  the  instrument  itself  is  prevented  from  be- 
coming the  deed  of  the  person  who  has  exe- 
cuted it. 

Upon  the  most  mature  consideration  of  the- 
subject,  the  opinion  of  the  Court  is,  that  the 
words,  used  in  the  act  of  Maryland,  which  bavo 
been  recited,  consider  the  instrument  as  a  deed,, 
although  inoperative  till  acknowledged  and  en- 
rolled. 

The  words  do  not  apply  to  the  instrummt,, 
but  to  the  estate  that  instrument  is  intended  to 
convey. 

Since,  then,  the  bankrupt  law  of  the  United 
States  does  not  affect  deeds  made  prior  to  the 
1st  of  June,  1800,^  and  this  deed  was  made  oa 
the  30th  of  May,  1800,  the  Court  is  of  opinion, 
that  the  rights  vested  by  the  deed  (whatever 
they^  may  be)  are  not  divested  in  favor  of  the- 
assignees  of  the  bankrupt,  and,  therefore,  that 
they  ought  not  to  have  recovered  in  this  case. 

Judgment  reversed,  and  judgment  of  nan  proe^ 
to  he  entered* 


UNITED  STATES  v,  SIMMS. 

The  acts  of  congress  of  27th  Feb.  .and  8d  or 
March,  1801,  concerninfir  the  District  of  Columbia,, 
tiave  not  changed  the  laws  of  Maryland  and  Vir- 
ginia, adopted  oy  congress  as  the  laws  of  that  Dis- 
trict, any  further  than  the  change  of  Jariedlctioih 
rendered  a  change  of  laws  unnecessary. 

Fines,  forfeitures,  and  penalties  arising  from  a 
breach  of  those  laws  are  to  be  sued  for  and  recov- 
ered in  the  same  manner  as  before  the  change  of* 
jurisdiction,  mutatis  mutandis, 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia  sitting  at  Alexandria,  to  re- 
verse a  judgment,  rendered  by  that  court  for 
the  defendant  on  an  indictment  for  suffering 
a  faro  bank  to  be  played  in  his  house,  contrarj 
to  an  act  of  assembly  of  Virginia.^ 

The.  indictment  sets  forth  that  Simms,  ''on- 
the  1st  of  April,  1801,  with  force  and  arms,  at 
the  county  of  Alexandria,  did  suffer  the  game 
called  the  faro  bank  to  *be  played,  by  [*253- 
divers  persons,  in  a  house  of  which  he,  the  sairl 
Jesse  Simms,  then  and  there,  at  the  time  of  the 
said  play,  had  the  possession  and  use,  contrar;. 
to  the  form  of  the  statute  in  that  case  latel\ 
made  and  provided,  and  against  the  peace  anil 
government  of  the  United  States." 

The  record  which  came  up  contains  a  bill  of 
exceptions,  taken  bjr  the  attorney  for  the  United 
States,  to  the  opinion  of  the  court ;  which  opin- 
ion was,  "that  the  proceeding  by  indictment  to- 
recover  the  penalty  imposed  by  law  for  the  of- 
fense stated  in  the  indictment  in  this  case  filed,, 
was  improper,  illegal,  and  could  not  be  sus- 
tained." 


1. — )n  the  case  of  the  United  States  v,  More». 
(vide  post.  V.  3.  o.  159.)  it  was  decided  that  n*> 
writ  of  error  will  lie  in  a  criminal  case. 
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The  act  of  assembly  of  Virginia,  January' 
19,  1798,  p.  4,  c  2,  §  3,  upon  which  the  indict- 
ment was  founded,  is  in  these  words:  "Any 
person  whatsoever  who  shall  suffer  the  game 
of  billiards,  or  any  of  the  games  played  at  the 
tables  commonly  called  the  A.  B.  C,  E.  0.  or 
faro  bank,  or  any  other  gaming  table,  or  bank 
orf  the  same  or  the  like  kind,  under  any  denom- 
ination whatever,  to  be  played  in  his  or  her 
house,  or  in  a  house  of  which  he  or  she  hath  at 
the  time  the  use  or  possession,  shall,  for  every 
such  offense,  forfeit  and  pay  the  sum  of  one  hun- 
dred and  fifty  dollars,  to  be  recovered  in  any 
eourt  of  record,  by  any  person  who  will  sue  for 
the  same." 

"§  8.  The  presiding  justice,  as  well  in  the 
district  as  in  all  the  inferior  courts  of  law  in 
this  commonwealth,  shall  constantly  give  this 
act  in  charge  to  the  grand  juries  of  their  courts, 
at  the  times  when  such  grand  juries  shall  be 
•worn." 

Mason,  attorney. for  the  United  States. 

The  only  question  is,  whether  an  indictment 
was  the  proper  process. 

This  aepends  upon  the  act  of  assembly  of 
Virginia  of  the  19tn  January,  1798,  and  the  acts 
of  congress  respecting  the  District  of  Colum- 
bia. 

By  the  act  of  congress,  27th  February,  1801, 
T.  5.  p.  268.  c.  86,  §  1,  it  is  enacted  that  the  laws 
254*3  of  Virginia  shall  *be  and  continue  in 
force  in  that  part  of  the  district  which  was 
ceded  by  Virginia.  And  by  the  act  of  congress 
of  3d  March,  1801,  p.  287,  §  2,  supplementary 
to  the  act  of  27th  February,  it  is  enacted,  "that 
all  indictments  shall  run  in  the  name  of  the 
United  States,  and  conclude  against  the  peace 
and  government  thereof;  and  all  fines,  penal- 
ties and  forfeitures  accruing  under  the  laws  of 
the  states  of  Maryland  and  Virginia,  which  by 
adoption  have  become  the  laws  of  this  district, 
Bhall  be  recovered  with  costs,  by  indictment  or 
information  in  the  name  of  the  United  States, 
or  by  action  of  debt  in  the  name  of  the  United 
States  and  of  the  informer;  one  half  of  which 
fine  shall  accrue  to  the  United  States,  and  the 
other  half  to  the  informer;  and  the  said  fine, 
■hall  be  collected  by,  or  paid  to  the  marshal 
and  one-half  tliereof  shall  be  by  him  paid  over 
to  the  board  of  commissioners  hereinafter  estab- 
lished, and  the  other  half  to  the  informer.'* 

By  the  act  of  Virginia  the  penalty  is  to  be 
recovered  by  any  person  who  will  sue  for  the 
same.  If  the  question  had  depended  upon  this 
act  alone,  it  would  not  have  been  brought  be- 
fore this  court.  But  the  act  of  congress  has 
changed  the  mode  of  recovery,  and  made  an 
Indictment  necessary. 

C.  T^ee,  for  the  defendant. 

"When  a  statute  appoints  a  penalty  for  the 
doing  of  a  thing  which  was  no  offense  before, 
and  appoints  how  it  shall  be  recovered,  it  shall 
be  punished  by  that  means,  and  not  by  indict- 
ment." Cro.  Jac.  643,  Costless  Case,  and  2  Bur- 
row, 803,  Rea  v.  RolUnson. 

The  statute  of  Virginia  contains  in  itself  the 
mode  of  prosecution;  and  it  being  such  (to  wit, 
an  action  of  debt  by  an  informer)  as  could  not 
be  affected  by  the  transfer  of  jurisdiction,  and 
the  statute  being  adopted  by  congress  in  toto, 
there  is  no  necessity  of  resorting  to  another 
mode.  The  supplementary  act  of  congress  of  the 
3d  of  March,  1801,  was  intended  to  operate  upon 
Craneh  1. 


those  cases  under  the  laws  of  Virginia,  where  it 
had  been  necessary  to  use  the  name  of  the  com- 
nonwealth  in  the  recovery  of  fines,  forfeitures 
and  penalties,  and  cannot  be  supposed  to  intend 
*to  take  away  a  private  right,  or  to  alter  [*255 
the  mode  of  prosecution,  unless  some  alteration 
had  become  necessary,  in  consequence  of  the 
change  of  government.  That  act  must  be  con- 
strued, re(2(f9n(2a  singula  singulis;  that  is,  where 
the  mode  of  prosecution  under  the  state  laws 
was  by  indictment,  or  information  in  the  name 
of  the  commonwealth,  it  should,  in  future,  be 
by  indictment  or  information  in  the  name  of 
the  United  States;  and  where,  by  the  state 
laws,  the  mode  of  prosecution  was  an  action 
qui  tarn,  or  an  action  of  debt  in  the  name  of  the 
informer,  it  should,  in  future,  be  an  action  qui 
tarn  in  the  name  of  the  United  States,  and  of 
the  informer,  or  an  action  of  debt  in  the  name 
of  the  informer  alone. 

Mason,  in  reply. 

The  lef'islature  of  Virginia  certainly  had  the 
right  and  power  to  alter  the  mode  of  recovering 
the  penalty,  if  they  thought  proper;  so  had 
congress  as  soon  as  the  jurisdiction  devolved 
upon  them.  The  words  of  the  act  of  congress 
are  sufiiciently  broad  to  take  in  this  case.  The 
act  says,  all  fines,  penalties  and  forfeitures  shall 
be  recovered  by  indictment,  or  information  in 
the  name  of  the  United  States,  or  by  action  of 
debt  in  the  name  of  the  United  States  and  of 
the  informer,  that  is,  where  the  penalty  is  to  be 
recovered  without  the  intervention  of  an  in- 
former, there  it  shall  be  by  indictment  or  infor- 
mation in  the  name  of  the  United  States;  but 
where  an  informer  appears  and  claims  the 
penalty,  there  it  shali  be  a  qui  tarn  action  of 
debt ;  and  half  the  penalty  is  t^  go  to  the  United 
States,  and  half  only  to  the  inn>rmer.  In  this 
case  there  was  no  informer  who  claimed  the 
penalty.  The  presentment  was  made  by  the 
grand  jury. 

Congress  did  not  mean  simply  to  render  sir^ 
gula  singulis.  It  was  found  that  the  criminal 
code  of  Virginia  could  not  be  carried  into  effect 
in  this  district  for  want  of  a  penitentiary  house. 
Congress,  therefore,  took  up  the  criminal  sys- 
tem and  revised  it.  They  have  pointed  out 
both  the  mode  of  prosecution  and  the  appropri- 
ation of  the  penalty.  They  have  allowed  an 
informer  to  come  in,  in  all  cases,  and  claim 
half  of  the  penalty;  and  where,  by  the  state 
laws,  the  whole  went  to  the  informer,  they  have 
declared  that  half  shall  go  to  the  United  States. 

•Feb.  23d.  The  Chief  Justice  deliv-  [^aSO 
ed  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  the  District  of  Columbia,  sitting 
in  the  county  of  Alexandria,  in  the  following 
case. 

By  an  act  of  the  legislature  of  Virginia  a  pen- 
alty of  150  dollars  is  imposed  on  any  person 
who  permits  certain  games,  enumerated  m  the 
act,  to  be  played  in  a  house  of  which  he  is  the 
proprietor.  The  penalty,  by  that,  act,  is  given 
to  any  person  who  will  sue  for  the  same. 

After  the  passage  of  this  act,  congress  as* 
sumed  the  government  of  the  district,  and  de- 
clared the  laws  of  Maryland  to  remain  in  force 
in  that  part  of  the  district  which  had  been 
ceded  by  Maryland;  and  the  laws  of  Virginia 
to  remain  in  force  in  that  part  of  the  district 
which  had  been  ceded  by  Virginia. 
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Bubseauent  to  the  act  of  assumption  an  act 
passea,  supplementarj  to  the  act  entitled  "An 
act  concerning  the  District  of  Columbia;"  the 
second  section  of  which  is  in  these  words:  (here 
the  Chief  Juatiee  read  the  whole  section,  and 
the  substance  of  the  indictment.) 

It  is  admitted  that,  under  the  laws  of  Vir- 
ginia, an  indictment  for  this  penalty  could  not 
be  sustained ;  but  it  is  contended  that  the  clause 
in  the  supplemental  act  which  has  been  recited, 
makes  a  new  appropriation  of  the  penalty,  and 
gives  a  new  remedy  for  its  recovery. 

It  is  insisted  that  the  words  ''all  fines,  pen- 
alties and  forfeitures  accruing  under  the  laws 
of  Maryland  and  Virginia,"  &c,  necessarily 
include  this  penal^,  and  by  giving  a  recovery 
in  the  name  of  the  United  States  by  indictment, 
appropriate  the  penalty  to  the  public  treasury. 
On  the  part  of  the  defendant  in  error  it  is  con- 
tended, that  the  words  relied  on  do  not  change 
the  law  further  than  to  substitute  in  all  actions 
heretofore  carried  on  in  the  names  of  the  states 
of  Maryland  and  Virginia  respectively,  the 
name  of  the  United  States  instead  of  those 
names ;  and  that  the  provisions  of  the  act  apply 
257*]  only  to  *fines,  penalties  and  forfeitures 
accruing  to  the  government. 

This  subject  will  perhaps  receive  some  eluci- 
dation from  a  review  of  the  two  acts  of  con- 
gress relative  to  the  District  of  Columbia. 

The  first  section  of  the  first  act  declaring  that 
the  laws  of  the  two  states  respectively  should 
remain  in  force  in  the  parts  of  the  territory 
ceded  by  each,  was,  perhaps,  only  declaratory 
of  a  principle  which  would  have  been  in  full 
operation  without  such  declaration;  yet  it 
manifests  very  clearly  an  intention  in  confess 
not  to  take  up  the  subject  of  a  review  of  the 
laws  of  the  district  at  that  time,  but  to  leave 
things  as  they  then  were,  only  adapting  the  ex- 
isting laws  to  the  new  situation  of  the  people. 

Every  remaining  section  of  the  a!ct  to  the 
16th,  is  employed  on  subjects  where  the  mere 
change  of  government  required  the  intervention 
of  the  general  legislature. 

The  sixteenth  section  continues  still  to  mani- 
fest a  solicitude  for  the  preservation  of  the  ex- 
isting state  of  things,  so  far  as  was  compatible 
with  the  change  of  government,  by  declaring 
that  nothing  contained  in  the  act  should  be  con- 
strued to  affect  rights  granted  by,  or  derived 
from,  the  acts  of  incorporation  of  Alexandria 
and  Georgetown,  or  of  any  body  politic  or  cor- 
porate within  the  said  district,  except  so  far 
as  relates  to  their  judicial  powers. 

This  act  had  given  to  the  circuit  court,  which 
it  established,  cognizance  of  all  crimes  committed 
in  the  district,  and  of  all  penalties  and  forfeitures 
accruing  under  the  laws  of  the  United  States. 

It  was  soon  perceived  that  the  criminal  juris- 
diction of  the  court  could  not  be  exercised  in 
one  part  of  the  district,  because,  by  the  laws  of 
Virginia,  persons  guilty  of  any  offense,  less 
than  murder  in  the  first  degree,  were  only  pun- 
ishable in  the  penitentiary  house,  erected  in  the 
city  of  Richmond,  which  punishment  the  court 
of  Columbia  could  not  inflict. 
258*]  *It  was  also  perceived  that  some  em- 
barrassments would  arise  respecting  the  style  in 
which  suits,  theretofore  directed  to  be  brought 
in  the  names  of  Maryland  and  Virginia,  should 
thenceforth  be  prosecuted.  The  respective  laws 
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authorizing  them,  and  which  were  eonsidered 
as  having  been  re-enacted  by  congress,  totidem 
verbis,  directed  such  suits  to  be  prosecuted  in  the 
names  of  Maryland  and  Virginia,  respectively. 
The  continuance  of  this  style  in  the  courts  of 
the  United  States  was  glaringly  improper,  and 
it  was  thought  necessary  to  change  it  by  express 
provision.  These  objects  rendered  the  supple- 
mental  act  necessary,  which  provides,  that  the 
criminal  law  of  Virginia,  as  it  existed  before  the 
establishment  of  a  penitentiary  svstem,  should 
continue  in  force,  and  that  all  indichnents  shall 
run  in  the  name  of  the  United  States;  and  all 
fines,  penalties  and  forfeitures,  accruing  under 
the  laws  of  the  states  of  Maryland  and  ^arginia, 
shall  be  recovered  with  costs,  Ac 

The  residue  of  this  supplemental  act  ehangea 
nothing,  and  only  supplies  provisions  reauired 
by  the  revolution  in  government,  and  whi<ui  had 
been  omitted  in  the  original  act. 

This  view  of  the  two  acts  would  furnish  strong 
reasons  for  supposing  the  object  of  congress  to 
have  been,  not  to  change,  in  any  respect,  the 
existing  laws  further  than  the  new  situation  of 
the  district  rendered  indispenss^ly  necessary; 
and  that  the  fines,  penalties  and  forfeitures  al- 
luded to  in  the  act,  are  those  only  which  accrued 
by  law,  in  the  whole  or  in  part,  to  government; 
and  for  the  recovery  of  wnich  the  remedy  was 
bv  indictment  or  information,  in  the  name  of  the 
state  in  which  the  court  sat,  or  by  a  qui  tarn 
action  in  which  the  name  of  the  state  was  to  be 
used.  It  cannot  be  presumed  that  congress 
could  have  intended  to  use  the  words  in  the  un- 
limited sense  contended  for. 

By  the  laws  of  Virginia,  an  officer  is  liable  to 
a  heavy  fine  for  not  returning  an  execution 
which  came  to  his  hands  to  be  served,  or  for  re* 
taining  in  his  hands  money  levied  on  such  exe* 
eution.  This  goes  to  the  party  injured,  and  on 
his  motion  the  judgment  for  the  fine  is  to  be 
rendered.  It  would  be  going  a  great  way  to 
construe  this  act  *of  congress  as  making  [*259 
such  a  fine  recoverable  for  the  use  of  the  United 
States;  and  yet,  this  would  be  the  oonsequence 
of  construing  it  to  extend  to  fines  and  penalties 
accruing  by  law,  not  to  government,  but  to  in- 
dividuals. 

If  a  penalty  recoverable  by  any  individual,  by 
action  of  debt,  was  to  be  considered  as  designed 
to  be  embraced  by  the  second  section  of  the  sup- 
plemental act,  still  an  action  of  debt  in  the 
name  of  the  United  States  and  of  the  informer, 
would  seem  to  be  the  remedy  given  by  the  act. 

The  principal,  reddenda  singula  singulis, 
would  be  applicable;  and  it  would  seem  to  tho 
court  more  proper  to  suppose  a  qui  tarn  action, 
given  in  this  case,  to  be  the  remedy,  than  an  in- 
dictment. 

The  court,  therefore,  is  of  opinion,  that  there 
is  no  error  in  the  judgment,  and  that  it  be  af« 
firmed.^ 


1. — ^The  defendant's  coansel  prayed  that  the  af- 
flrmance  might  be  with  costs.  It  was  suggested  by 
some  of  the  gentlemen  of  the  bar,  that  the  question 
of  giving  costs  against  the  United  States  would  be 
fully  argued  in  the  case  of  the  United  States  v. 
Hooe,  at  this  term.  The  Court,  therefore,  post- 
poned the  subject  till  that  argument  should  be 
had.  That  cause,  however,  went  off  upon  another 
ground,  without  any  argument  on  the  question  of 
costs.  And  the  Court  did  not  giv«  any  directions 
respecting  the  costs  In  the  present  ease. 
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SEARS'S  ADMINISTRATORS. 

'  Aa  administrator  iuiTing  had  letters  of  adminis- 
tration in  Maryland,  before  the  separation  of  the 
District  of  Columbia  from  the  orlsrinal  states,  can- 
not, after  the  separation,  maintain  an  action  in 
that  part  of  the  district  ceded  by  Maryland,  by  vir- 
tue of  those  letters  of  administration;  but  must 
take  out  new  letters  within  the  district. 

Qucfre.  whether  the  acts  of  a  notary  public,  who 
c«rtlfles  himself  to  be  duly  commissioned  and  sworn, 
are  yalld,  if  he  be  duly  appointed,  but  not  actually 
sworn  in  due  form?  (I) 

Whether,  between  contending  parties,  the  certifi- 
cate of  a  notary  public,  that  he  is  *'duly  commis- 
sioned and  sworn,'*  can  be  contradicted? 

Whether  a  protest  for  non-payment  of  a  bill  of 
exchange  must  be  made  on  the  last  day  of  grace? 

Whemer  the  reasonableness  of  notice  be  matter 
of  fact  or  matter  of  law? 

Whether,  on  a  ooant  for  money  had  and  received, 
notice  of  non-acceptance  and  of  non-payment  be 
necessary  to  charge  an  Indorser  who  knew,  at  the 
time  of  indoTMiiie&t  that  the  drawer  had  no  right 
to  draw? 

ERROR  from  the  Judgment  of  the  circuit 
court  of  the  District  of  Columbia,  sitting  at 
Washington,  in  an  action  on  the  case  on  a  for- 
eign bill  of  exchange,  by  the  administrators  of 
the  indorsee  against  the  indorser. 

The  case,  as  it  appears  in  the  pleadings  and 
bills  of  exceptions,  was  as  follows: 

Francis  Lewis  Tanej,  at  Paris,  in  France, 
drew  the  following  bill  of  exchange:  ''Paris,  5th 
August,  1797,  six^  days  after  sight  of  this  my 
second  of  exchange,  (first  and  third  not  paid,) 
860*1  pay  to  the  order  of  Mr.  Joseph  *Ftfiwick 
the  sum  of  three  hundred  and  fifty  dollars,  for 
▼alue  received  in  account,  which  charge  as  ad- 
vised by  your  most  obedient  servant,  Fras.  Lew. 
Taney. 

''To  Messrs.  Ben.  Stoddert  and  John  Mason, 
Qeorgetown,  Maryland." 

This  bill  was  indorsed  by  Fenwick  to  Qeoree 
Gears,  of  Baltimore,  and,  on  the  30th  of  March, 
1798,  it  was  presented  for  acceptance,  refused 
and  protested  in  the  useful  form  for  non-ao- 
Mptance,  by  Samuel  Hanson,  of  Samuel,  styling 
iiimself  notary  public  for  the  county  of  Mont- 
Homery,  in  the  state  of  Maryland,  dwelling  in 
Georgetown,  in  said  county,  duly  commissioned 
sad  sworn. 

On  the  2d  of  June,  1798,  payment  of  the  bill 
demanded  of  the   drawees  by   the   same 


1. — NoTK.  An  officer,  duly  commissioned,  and  act- 
ing In  his  office.  Is  presumed  to  have  taken  the  reg- 
ular oaths. 

2  Gains.  R.  15 ;  M'Oahey  ▼.  Alston,  2  Mess.  A 

W.  200.  •  .  • 

The  certificate  of  a  notary  public  that  he  is  dnly 

•ommttsloned  and  sworn  Is  prima  facie  erldence  of 

tkoee  facts. 

2  Cow.  ft  HIU*s  notes  to  Phil.  Br.  462. 
When,  by  law.  certain  acts  are  to  be  done  by  a 

Gbllc  officer,  the  law  always  Intend^  that  tney 
re  been  done,  and  public  officers  are  presumed 
4oly  appointed,  until  the  contrary  be  shown. 

1  yhW.  Bt.  450,  Bex  v.  Catesby,  2  Bam.  ft  C. 

814. 
Rex  T.  Bnckby,  7  Raat  45. 
Bex  T.  Hinckley,  12  Bast  861. 
The  certificate  should  purport,  on  Its  face,  to 
kaTO  been  made  by  an  authorized  officer. 

Downfaig  ▼.  Gallagher.  2  Serg.  ft  Rawle^  467. 
Shield  ▼.  Buchanan,  2  Teates,  220. 
Where  the  officer  taking  the  same,  styles  himself 
•Qch  an  officer  as  Is  authorized,  that  will  be  prima 
fsde  CTidence  of  the  fact  of  his  being  so : 
Rhoades  t.  Selln,  4  Wash.  C.  C.  718. 
WUllnk  T.  Miles.  1  Peters,  C  C.  429:  eiren 
where   his   title   Is   abbrerlated   as  A.   B. 
Comm'r." 
Duyal  ▼.  GoTenhoTen,  4  Wend.  661,  668. 
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notary,  and  refused,  whereupon,  on  the  same 
day,  he  protested  it  in  the  usual  form  for  non- 
payment. Fenwick,  the  indorser,  was  at  the 
time  of  indorsing,  and  had  been  for  ten  years 
before,  a  resident  of  France,  but  in  the  year 
1800  he  came  to  this  countnr,  and,  on  the  4tb 
of  April,  1801,  the  plaintiffs  below  brought  suit 
against  him  here  upon  his  indorsement.  The 
declaration  had  two  counts,  one  upon  the  non- 
acceptance  of  the  bill,  the  other  for  money  had 
and  received. 

The  defendant  below  pleaded. 

Ist.  Non  assumpsit. 

2d.  That  the  plaintiffs  "have  not  obtainea 
letters  of  administration  on  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  Greorge,  at  ^e  time  of  his  de- 
cease, to  wit,  at  Washington  oounty  aforesaid, 
and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment,"  ftc  to  which  the  plaintiffs  replied, 
that  the  said  George  Sears,  the  intestat^  de- 
parted this  life,  in  the  town  of  Baltimore,  in  the 
county  of  Baltimore,  in  the  state  of  Maryland, 
which  was  at  that  time  his  place  of  residence, 
on  the  day  of  ,  in  the  year  of 

our  Lord  1800,  intestate;  and  afterwards,  to 
wit,  on  the  8th  day  of  November,  in  the  year 
aforesaid,  administration  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits  of  the 
said  intestate,  was  granted  to  the  said  John 
Strieker  and  Henry  •Payson  in  due  form  [*261 
of  law,  by  William  Buchanan,  raster  of  willa 
for  Baltimore  county  aforesaid;  an  ezamplifica* 
tion  of  the  letters  of  administration  granted  to 
the  said  Strieker  and  Henry  Payson  as  aforesaid, 
duly  authenticated,  is  now  here  to  the  court  pro- 
duced ;  and  this  they  are  ready  to  verify;  where- 
fore they  pray  judgment,"  &c  To  this  replica- 
tion there  was  a  general  demurrer  and  joinder; 
which  demurrer  was  overruled  by  the  court  be- 
low.* 

Onthetrial  of  the  issue  in  fact,  five  bills  of  ex- 
ceptions were  taken  by  the  defendant's  counsel. 

The  first  itated  that  the  defendant  objected 
to  the  second  bill  of  the  set  of  exchange  going 
in  evidence  to  the  jury,  unless  the  plaintiff  first 

1.— The  Jurtsdiction  of  the  several  states  of  Vir- 
ginia and  Maryland  over  the  territory  ceded  by 
them  to  the  United  Btatca,  for  the  seat  of  govern- 
ment,  ceased  on  the  ILrst  Monday  of  December, 

I  oOU. 


Protest  and  certificate  of  deceased  notary  nubile, 
are  preeumpUve  evidence.  In  N.  Y.  of  presentmenl 
and  non-payment  of  note,  and  notice  to  indorser. 
McKnlght  V.  Lewis,  6  Barb.  (N.  T.)  681. 
A  certificate,  which  appears  on  its  face  to  be  la 
conformity  with  the  statute^  Is  proof  of  Its  own 
genuineness. 

Chitty  on  Bills  642,  a. 
Where  the  certificate  describes  the  proper  officer, 
acting  in  the  proper  place,  it  is  taken  as  proof  both 
of  his  official  character,  of  his  signature,  and  of  hia 
local  jurisdiction. 

Tburmsn  v.  Cameron,  24  Wend.  87. 
Rhoades  v.  Selln,  4  Wash.  C.  C.  R.  718, 
Wlllhik  V.  Miles,  1  Pet  C.  C  B.  429. 
Morris  v.  Wadsworth,  17  Wend.  103.  112,  118. 
The  evidence,  however.  Is  only  prima  fade,  and 
may  be  rebutted  and  overturned  by  collateral  prooC 
Jackson  v.  Colden,  4  Cowen,  266. 
Jackson  v.  Humphrey,  1  John.  R.  498. 
A  foreign  protest,  under  hand  and  seal  of  foreign 
notanr,  is  evidence  to  the  extent  above  stated. 

Bryden  v.  Taylor,  2  Harr.  ft  J.  896.  899,  402. 
Canne  v.  Sagery,  4  Mart.  Lon.  B.  81. 
Phillips  V.  Flint,  8  MilL  Lou.  R.  146,  149. 
Certificate  of  notsry  Is  evidence  of  facts  stated 
In  it,  la  the  scope  of  notary*s  du^. 
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offered  evidence  to  account  for  the  first  and  third 
of  exchange,  and  to  show  that  they  or  either  of 
them  were  not  paid,  or  passed  in  the  course  of 
business  to  some  other  person  who  still  holds  the 
tame,  but  the  court  overruled  the  objection,  and 
suffered  the  second  bill  to  be  read. 

The  second  bill  of  exceptions  stated  that  the 
defendant  objected  to  the  admission  of  the  two 

Protests  in  evidence,  because,  as  he  alleged, 
amuel  Hanson,  of  Samuel,  was  not  a  notary 
public  on  the  30th  of  March,  1798,  or  on  the  2d 
of  June,  1798,  and  to  prove  this,  the  defendant 
offered  to  give  evidence  to  prove  that  the  said 
Hanson,  previous  to  the  30th  of  March,  1798, 
had  been  named  and  appointed  by  the  governor 
of  the  state  of  Maryland,  by  and  with  the  advice 
and  consent  of  the  council  of  Maryland,  a  notary 
public,  but  that  he  never  did  take  the  oath  or 
oaths  prescribed  for  a  notary  public  to  take, 
until  after  the  3d  day  of  June,  1798,  but  the 
court  were  of  opinion  that  the  evidence  so  of- 
fered to  prove  tnat  the  said  Hanson  was  not  a 
notary  public,  was  not  admissible  for  that  pur- 
pose, and  refused  to  let  the  said  evidence  be 
given;  and  the  protests  were  permitted  to  be 
read  to  the  jury. 

3d.  That  the  defendant's  counsel  prayed  the 
Court  to  direct  the  lury  that  the  protest  for 
262*]  non-payment  is  not  such  *a  protest  as 
by  the  law  of  merchants  is  required,  and  was 
not  made  within  the  time  by  the  law  and  cus- 
tom of  merchants,  required,  and,  therefore;  that 
the  plaintiffs  cannot  in  this  case  recover  of 
the  defendant  upon  the  said  bill  of  exchange; 
but  the  court  refused  to  give  such  instruction. 
4th.  The  fourth  bill  of  exceptions  stated  at 
great  length  the  testimony  of  several  witnesses 
tending  to  show  notice  of  the  non-payment  given 
to  the  defendant  in  this  country  some  time  in 
1800  or  1801,  and  that  the  defendant  had  made 
some  propositions  for  settling  the  bill.  That 
the  drawees  had  no  funds  of  the  drawer  in  their 
hands.  That  the  drawees  held  a  deed  from  the 
drawer  of  certain  lands  in  Georgia  and  North 
Carolina,  and  an  assignment  of  a  large  demand 
on  the  French  government,  and  of  another  large 
demand  against  an  individual  in  France,  which 
they  held  m  trust  to  pay  certain  debts  due  from 
the  drawer,  and  to  pay  him  the  surplus,  if  any. 
That  they  had  permitted  the  drawer  to  go  to 
France  and  attend  to  these  claims  and  sell  the 
lands,  but  that  it  was  understood  between  them 
and  the  drawer  that  he  should  bear  his  own  ex- 
penses, but  that  they  did  not  inform  the  de- 


fendant of  that  circumstance.  That  at  the  time 
he  went  they  thought  favorably  of  the  trust,  and 
wrote  by  the  drawer  to  the  defendant,  expressing 
their  opinion  of  it,  and  enclosing  to  the  de-' 
fendant  a  power  of  attOFDey  to  act  for  them 
in  the  business,  and  to  receive  any  moneys  that 
might  be  recovered  imder  the  trust,  and  in- 
forming him  that  the  drawer  would  attend  and 
look  after  the  said  concerns.  That  at  the  time 
of  presenting  the  bill  they  had  not  received  any 
money  under  the  trust,  but  were  in  advance  on 
that  account.  That  the  bill  was  indorsed  by 
the  defendant  to  enable  the  drawer  to  raise  mon- 
ey in  France,  for  the  purpose  of  supporting  his 
necessary  expenses  whilst  he  was  prosecuting 
there  those  claims  in  which  the  drawees  were  in- 
terested as  trustees^  and  that  the  drawer  sold 
them  for  that  purpose.  That  the  defendant  came 
to  til  is  country  on  business  in  October,  1800, 
and  returned  to  France  in  May,  1802,  and  dur- 
ing his  stay  in  this  coimtry  made  Georgetown 
his  place  of  residence. 

That  after  this  bill  was  drawn,  the  drawer 
received  in  France  a  sum  of  between  2,000  and 
3,000  dollars,  in  the  ♦beginning  of  the  [*263 
year  1798;  that  during  the  years  1798,  1799, 
and  1800,  French  ships  were  permitted  to  sail 
directly  from  America  to  France,  for  the  pur- 
pose of  carrying  Frenchmen  home;  this  hap- 
Sened  perhaps  twice  a  year,  or  oftener.  That 
uring  these  years  there  was  a  commimication 
between  America  and  France  for  letters,  Ac, 
through  the  medium  of  London  and  Hamburgh. 
That  after  the  spring  of  1798,  American  vessels 
were  very  often  captured  by  the  French  armed 
vessels  on  the  high  seas;  and  that  at  the  time, 
previous  to  the  year  1798,  American  ships  were 
embargoed  in  France. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jury  that  upon  the  whole  evidence,  as 
stated,  the  plaintiffs,  by  their  neglect  in  not 
giving  notice  to  the  defendant,  the  indorser  on 
the  said  bill,  that  it  was  protested  for  non-ao- 
ceptance  and  for  non-payment,  sooner  than  they 
did,  had  released  the  defendcmt  from  all  re- 
sponsibility on  the  same,  and  could  not  recover 
thereon;  which  direction  was  not  given  as 
prayed,  the  court  being  divided  in  opinion 
whether,  in  this  case,  the  question  of  reasonable 
notice  was  a  matter  of  law  to  be  determined  by 
the  court,  or  a  matter  of  fact  to  be  determined 
by  the  jury.  But  the  court  were  of  opinion, 
and  so  directed  the  jury,  that  if  they  should  be 
of  opinion  from  the  evidence,  that  the  defendant 
who  endorsed  the  bill  drawn  by  F.  L.  Taney  in 


Watson  T.  Brown,  14  Ohio,  473 ;  Treon  v.  Brown, 
14  id.  482 ;  2  Ohio  St.  345 ;  6  Ohio  St.  536 ;  26  Ohio 
St.  578 ;  bat  not  in  criminal  cases,  10  Ohio,  854. 

A  protest  by  notary  public  is  the  regular  evidence 
of  the  dishonor  of  foreign  bill.  The  notarial  seal 
furnishes  prima  facie  evidence  that  it  is  In  due 
form.   An  impression  on  paper  sufficient  seal. 

Carter  v.  Burley,  0  N.  Hamp.  558;  Chanolne  v. 
Fowler.  8  Wend.  178;  Conolly  v.  Goodwin.  5  Cal. 
220 ;  Bk.  of  Man.  v.  Slasson,  18  Yt  334 ;  Morris  v. 
Freeman,  1  DalL  193;  Stewart  v.  Allison,  6  Serg. 
ft  B.  324. 

Is  evidence  of  non-payment,  demand,  due  notice, 
and  official  character. 

Jenks  V.  Doylestown,  4  Watts  &  S.  505 :  Brown  ▼. 
Phlla.  Bk.  6  Serg.  &  K.  484 ;  Kase  v.  Getchel.  21  Pa. 
8t  503 ;  Hastings  v.  Barrlngton.  4  Whart  486 :  Bri- 
tain V.  Doyl.  Bk.  5  Watts  &  Serg.  87;  Sherer  v. 
Bast  Bk.  33  Penn.  St  334;  8  Brewst  154;  N.  T. 
Code  of  Civil  Procedure,  f  t.023,  924.  025. 

The  seal  must  be  an  official  seal,  a  i 
sufficient 

4  Black.  186 ;  1  Ala.  127 ;  6  Black.  850. 
^02 
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(1.)  The  presentment  of  the  note  or  hill  of  ex- 
change must  be  made  upon  the  third  day  of  grace, 
at  the  place  of  payment,  or  to  the  payee,  in  busi- 
ness hours,  in  case  no  place  of  payment  it  named 
in  the  note. 

Griffin  V.  Goff.  12  Johns.  N.  T.  428. 
Etherldge  v.  Ladd,  44  Barb.  69. 
(2.)  Demand  is  to  be  made  on  third  day  of  grace 
at  any  time  during  business  hours. 

It  Is  custom,  if  place  of  payment  is  a  bank,  to 
leave  note  there  all  the  business  hours  of  third  day 
of  grace,  and  that  is  a  sufficient  demand ;  but  it  is 
not  necessary  that  it  should  remain  there  all  day. 
A  single  presentment  and  demand  at  any  time  in 
business  hours  it  sufficient;  v.  cases  before  cited, 
and, 

Merchants*  Bk.  v.  Elderkin,  25  N.  Y.  178. 
Nichols  V.  Goldsmith,  7  Wend.  160. 
2  Hall  (N.  T.  Sup.  Ct)  112,  Hill  &  D.  Sup.  119. 
(8.)  Notice  of  protest  may  be  given  to  inoorsert 
on  third  day  of  grace  before  close  of  business  hours. 
Edwards  on  Bills,  615,  622. 
Merchants'  Bk.  t.  Blderkin,  25  N.  T.  178. 
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this  suit,  knew,  at  the  time  of  Buch  indorsement 
that  the  said  Taney  had  no  effects  in  the  hands 
of  the  drawers,  on  which  he  could  draw,  notice 
^ft  the  non-payment,  or  of  the  protest  therefor, 
was  not  necessary  to  enable  the  plaintiffs  to  re- 
<sover,  in  this  action,  on  the  coimt  for  money 
had  and  received. 

The  fifth  bill  of  exceptions,  after  repeating 
the  evidence  at  length,  stated  that  the  defendant 
prayed  the  court  to  instruct  the  jury,  that  al- 
though  they  might  be  of  opinion  that  Fenwick, 
the  defendant,  laiew  at  the  time  of  his  indorse* 
ment  that  the  drawer  had  no  effects  in  the  hands 
-of  the  drawees  on  which  he  could  draw,  yet,  to 
support  an  action,  on  the  bill  of  exchange, 
against  the  defendant,  it  was  necessary  for  the 
'plaintiffs  to  give  him  reasonable  notice  of  the 
protest  of  the  bill  for  non-acceptance  or  non- 
payment, one  or  the  other;  and  that,  under  the 
circumstances  of  this  case,  notice  to  the  said 
^64*]  Fenwick  of  *such  protest  for  non-accept- 
ance, or  non-payment,  in  October,  1800,  was  not 
reasonable  notice;  whereupon  the  court  were  of 
opinion,  and  directed  the  jury,  that  if  they  were 
satisfied  from  the  evidence  that  the  defendant, 
«t  the  time  he  indorsed  the  bill,  knew  that  Taney 
had  no  effects  in  the  hands  of  the  drawees,  upon 
which  he  could  draw,  still  it  was  necessary  for 
the  plaintiffs,  in  order  to  support  their  action 
'against  the  defendant,  upon  the  first  count  in 
the  declaration,  to  give  him  reasonable  notice  of 
the  protest  for  non-acceptance,  or  for  non-pay- 
ment, one  or  the  other;  but  whether,  under  the 
<*ircumstance8  of  this  case,  reasonable  notice 
had  been  given  to  the  said  Fenwick,  of  the  said 
protest,  the  court  gave  no  opinion;  being  di- 
vided in  opinion  whether  the  same  was  nkatter 
of  law  to  he  determined  by  the  Court,  or  matter 
of  fact  to  be  determined  by  the  jury. 

Verdict  for  the  plaintiff,  439  dollars  and  46 
oents,  and  judgment  accordingly;  to  reverse 
which  the  present  writ  of  error  was  brought  by 
the  defendant. 

Mason,  for  the  plaintiff  in  error. 

Simms  and  C.  Lee,  for  the  defendants. 

Mason  now  waived  the  consideration  of  the 
iirst  bill  of  exceptions,  and  relied  upon  the  fol- 
lowing points: 

1st.  That  the  protests  ought  not  to  have  been 
admitted  to  be  given  in  evidence,  because  Han- 
son, who  made  them,  although  he  styles  him- 
self notary  public,  was  not  a  notary  pul>lio. 

2d.  That  the«protest  for  non-payment  was  not 
a  sufficient  protest  to  charge  the  indorser,  be- 


cause it  was  not  made  "^thin  the  days  of  grace, 
but  on  the  day  after  the  last  day  of  grace. 

3d.  That  the  notice  of  the  non-payment  given 
to  the  defendant,  was  not  given  in  reasonable 
time;  and  did  not  come  from  an  indorsee,  but 
from  Judah  Hays,  for  whose  use  this  suit  is 
brought.  The  court,  and  not  the  jury,  are  to  de- 
cide what  is  reasonable  notice. 

*4th.  The  letters  of  administration  [*265 
granted  in  Maryland,  before  the  jurisdiction 
over  the  District  of  Columbia  vested  in  the 
United  States,  do  not  authorize  the  plaintiffs  to 
maintain  an  action,  as  administratDrs,  within 
the  district,  after  the  transfer  of  the  jurisdic- 
tion. 

Ist.  That  Hanson  was  not  a  notary  publie, 
and,  therefore,  the  protest  void. 

A  protest  by  a  person  having  due  authority, 
is  the  only  evidence  which  can  be  received  of 
the  non-acceptance  or  non-payment  of  a  foreign 
bill,  to  charge  the  indorser.  kyd,  136, 142.  (87, 
91.) 

The  only  person  who  can  have  such  due  an- 
thority  is  a  notary  public    Kyd,  137.  (87.) 

With  r^ard  to  inland  bills  and  promissory 
notes,  the  statute  of  Anne,  is  adopted  in  Mary- 
land, and  the  courts  of  Maiyland  are  governed 
by  the  same  rules,  laws,  and  authorities  as  the 
English  courts. 

By  the  constitution  of  Maryland,  §  48,  no- 
taries public  are  to  be  appointed  by  the  governor 
and  counsel.  The  55th  section  declares,  "that 
any  person  appointed  to  any  office  of  profit  or 
trust  shall,  before  he  enters  on  the  execution 
thereof,"  take  the  oath  therein  prescribed,  "and 
shall  also  subscribe  a  declaration  of  his  belief 
in  the  Christian  relirion." 

The  act  of  assembly  of  Maryland,  Feb.  1777, 
c.  5,  prescribes  an  oath  of  office  to  be  taken  be-. 
fore  the  officer  enters  into  the  execution  of  his 
office. 

The  act  of  assembly,  Nov.  1779,  e.  26,  §  2,  as- 
certains his  fees,  and  the  8th  section  prescribes 
the  form  of  another  oath  to  be  taken,  before  en- 
tering on  the  duties  of  his  office,  under  a  penalty 
of  150Z. 

If  a  man  assumes  a  character  which  he  does 
not  possess,  and  a  seal  to  which  he  has  no  right, 
his  acts  are  not  obligatory.  No  man  can  consti- 
tute himself  a  notary  public  If  not  duly  ap- 
pointed and  qualified,  his  protest  is  not  better 
than  the  protest  of  any  other  person.  If 
*Hanson  had  not  taken  the  oaths,  and  [*266 
if  he  could  not  act  imtil  he  had  taken  them. 


Corp.  V.  McComb,  1  John.  Cas.  328. 

Manhattan  Co.  y.  Hackley,  3  John.  Cas.  668. 

Price  V.  YouDff,  1  McCord,  889. 

Bk.  of  Alexanaria  v.  Swann,  9  Pet.  33. 

Lenox  v.  Roberts,  2  Wheat  873. 

Coleman  v.  Carpenter,  9  Barr,  Pa.,  178. 

Ex  par.  Mollne,  19  Yes.  216. 

1  Carr  it  P.,  556. 
Barlleet  possible  notice  not  required.    General 
ffvle  is  next  convenient — ^next  practicable  post. 

Darblshlre  v.  Parker,  0  Bast.  8  et  aeq.  and  notes. 

Mead  v:  Bngs,  6  Cow.  808. 

Cuyler  v.  Stevens,  4  Wend.  666. 

Howard  ▼.  Ives.  1  Uill  268. 
Where  party  to  be  notlflckl  resides  in  same  place 
ss  holder,  holder  hss  day  after  dishonor  to  give  no- 
tice at  dwelling,  and  business  hours  at  place  of 
business. 

Jameson  v.  Swinton,  2  Taunt.  224. 

Cayuga  Bk.  Co.  v.  Hunt,  2  Hill,  685. 

Crosse  v.  Smith,  1  Maule  ft  8.  646. 

Parker  v.  Gordon,  7  Bast.  885. 

Gamett  v.  Woodcock,  6  Maule  ft  S.  44. 
Craneh  1, 


Where  party  to  be  notified,  resides  in  different 

Slace,  notice  should  be  sent  by  mail  of  day  after 
isbonor. 

If  that  closes  before  early  business  hours,  by  next 
mail  thereafter. 

FuUerton  v.  Bank  U.  S.,  1  Pet  605. 
y.  8.  V.  Barker.  12  Wheat.  659. 
Lenox  v.  Hoberts,  2  Id.  873. 
4  Wash.  C.  C.  465. 

Lawson  v.  Farm.  Bk.  1  Ohio  St.  206. 
Carter  v.  Bailey,  9  N.  H.  668. 
Burgess  v.  Yreeland,  4  Zabriskie,  N.  J^  71. 
Hart  Bk.  v.  Stedman,  8  Conn.  489. 
Bagle  Bk.  v.  Chapln.  3  Pick.  180. 
•      Story  on  Bills,  |  288. 

Harkell  v.  Boardman,  8  Allen,  40. 
Chick  ▼.  Pilsbury.  24  Me.  458. 
Stephenson  v.  Dickson,  24  Penn.  St.  148. 
Notice  need  not  actually  he  received  by  indorses; 
if  due  diligence  to  reach  him  is  shown. 

Gawtry  v.  Doane,  61  N.  Y.  84,  and  cases  there 

cited. 
Lambert  v.  Ghiselin,  9  How.  U.  8.  652. 
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then  tbe  protest  la  not  b;  *  notarj ;  and  It  was 
competent  to  tbe  defendant  to  give  evidence  to 
prove  that  be  had  not  taken  tbe  necessaiy  oatba. 


day  too  late.  The  bill  was  presented  for  ae- 
oeptanee  on  tbe  30th  of  Mar(±.  Tbe  last  day 
of  graw  wsa  tbe  1st  of  June.  The  protest  vraa 
on  the  2d  day  of  June. 

Tbe  custom  as  to  the  days  of  grace,  and  tbe 
mode  of  computation  of  time,  is  stated  in  Kyd, 
9.  (8.) 

Tbe  bill  must  be  presented  for  jwyment  ivitb- 
In  the  days  of  i!Taee,  and  protest  on  tbe  last 
day  of  grace.     Kyd,  138,  142,  (87,  87.) 

Although  tbe  bill  be  protested  for  non-accept- 
ance, yet  it  moit  be  preeented  for  payment  at 
tbe  time  it  becomee  due,  and  r^ularly  pro- 
tested for  non-payment.  And  although  a  right 
of  action  accrues  upon  the  protest  for  non-ac- 
ceptance, yet  the  holder  ia  held  to  have  din- 
charged  the  drawer  and  indoraerg,  unless  he  pre- 
senta  ft  for  payment  when  due,  and  r^^larly 

froteett  it  for  non-payment.  Kyd,  117, 120,  (78, 
B,  &c.)  121,137,  138,  IGl,  209. 
3d.  The  defendant  bad  not  such  notice  of  the 
protests  for  non'acceptanee  and  non-payment, 
as  to  render  him  liable. 

The  case  of  Brovm  «.  Barry,  3  Dallas,  365, 
has  no  relation  to  this  ease.  That  was  a  bill 
drawn  in  America  upon  a  person  in  Europe. 
This  is  a  bill  drawn  in  Europe  on  a  person  in 
America,  and  is  therefore  subject  to  the  laws  of 
the  place  where  drawn  and  indorsed,  as  to  the 
liability  of  tbe  drawer  and  Endorsers.    The  en- 

r^ment  of  Fenwick,  the  defendant,  was  made 
France,  and  bis  Itabilit?  is  to  be  det«rmlned 
by  tbe  laws  there.  The  obligation  of  the  draw- 
er and  indorsers  is  only  conditional;  tbe  holder 
must  do  certain  things  to  entitle  him  to  call  up- 
on them.  Kyd,  117.  (78.)  He  is  bound  to  give 
regular  notice  of  non-acceptance  to  all  tbe  pro- 
ceeding parties  to  whom  he  means  to  resort. 
267*]  *As  to  the  protest  being  for  want  of 
funds  in  the  hands  of  the  drawees,  it  goes  only 
to  discharge  the  holder  from  his  obligation  to 
give  notice  to  the  drawer,  but  does  not  super- 
sede tbe  necessity  of  notice  to  the  indorser. 
Kyd,  129,  131,  (82,  83.)  There  is  reason  for 
this  distinction.  A  drawer  may  have  a  S""^ 
reason  for  drawing,  although  he  has  no  enecte 
in  the  hands  of  the  drawee,  but  yet  no  injury 
can  result  to  him  by  want  of  notice.  But  the 
indorser  may  Icnow  that  the  drawer  has  been  in 
the  habit  of  drawing;  but  may  not  know  the  ex- 
act state  of  the  funds  upon  which  he  drew. 
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Tbe  indorser  indorses  on  tbe  credit  of  the 
drawer;  and  notice  is  necessary  to  enable  him  to 
take  measureato  secure  himself  from  the  drawer 
Aa  to  the  time  of  notice;  the  non-aeceptanoe 
was  on  the  30tb  of  March,  1798,  and  on  that  day 
the  holder's  obli^tion  to  give  notioe  aeernad, 
but  he  did  not  give  it  until  January  or  Febru- 
ary, 1801.  The  act  of  congress  did  not  stop  the 
intercourae  between  this  country  and  Fiaaa^ 
until  1st  July,  1798.  There  is  no  evidence  that 
any  attempt  was  made  during  this  time  to  send 
notice.  The  bill,  in  seven  months,  found  its  way 
from  Prance  to  (Jeor^tcwn,  and  what  prevented 
its  getting  back  again  in  seven  months  moref 
The  evidence  stated  in  the  bill  of  exceptlona 
shows  that  there  was  always  a  circuitous  route 
by  which  letters  and  papers  might  have  got  to 
nance.  There  is  also  evidence  that  the  drawer 
was  able  to  pay  for  some  time  after  the  drawing 
the  bill,  and  that  he  afterwards  left  France. 
Notice  -must  be  given  by  the  indorsee  Umaelf. 
Kyd,  1S8.  (79,  80).  The  only  notice  which  wa» 
given  in  this  case  was  by  Judah  Hays,  wbo  Is  not 
a  par^  on  the  biU. 

The  court,  and  not  the  jnry,  ought  to  bava  de- 
cided the  question  of  reaaonable  notice,  or  dne- 
diligence.  It  is  a  qneation  of  law.  Kyd,  12& 
127.  (70,80.)  Notice  muat  be  given  by  the  flnt 
post.  The  courts  In  Maryland  have  alwara  ao 
decided.    If  the  court  have  not  decided  ib» 

Station  of  due  diligence,  they  have  erred,  ^^ay 
ve  also  erred  in  the  opinion  which  they  did 
give.  They  admit  that  reasonable  notice  is 
necessary  to  enable  the  plaintiffs  to  recover  up- 
on the  bill  on  the  first  count,  but  tluit,  in  case 
the  defendant  below  knew  that  the  drawer  had 
no  'funds  in  the  hands  of  the  drawees,  it  [*S6S 
is  not  necessarr  to  prove  such  notice  in  order 
to  enable  the  plaintiffs  to  recover  on  the  count 
for  money  had  and  received.  It  is  not  known  ob 
what  ^unds  the  court  below  could  take  such 
a  distinction.  There  was  certainly  nothing  fa 
the  evidence  which  could  support  such  an  opin- 
ion. If  the  holder  had  been  guilty  of  such  Tug- 
ligence  as  to  discharge  the  indorser  from  bis  lia- 
bility upon  the  bill,  be  was  not  entitled  to  re- 
cover upon  either  count.  It  was  an  objection 
which  went  to  the  whole  merits  of  tbe  case;  and 
it  is  not  like  the  case  where  a  security  or  Inatm- 
ment  may  be  vacated,  but  the  debt  still  remain. 

4th.  The  letters  of  administration,  granted  in 
Maryland,  did  not  authorize  the  plaintiffs  to 
administer  assets  In  the  District  of  Columbia. 

The  laws  of  Maryland,  which  were  adopted 


e  Bvans  on  Bills,  02.  aod  ST.  Amer,  edition. 


Tbe  question  of  reaaonable  notice  Is  a  question 
partly  of  laFt,  and  partly  ol  lav.  It  la  a  qneation 
of  fact  to  be  Bubmlttfd  to  ■  Jocj,  where  the  facta 
are  doubtlal,  or  disputed.  coDtradlctory.  or  compli- 
cated ;  but  wbci"  the;  are  clear  and  uncontradicted. 


-■—   ot 


BrydeD,  11  Id.  18T ;  Hussy  v.  Freeman.  10  Mass.  M, 
88 :  Preacott  v.  Caverly,  T  Gray.  (Mass.)  217 ;  Dar- 
blsUIre  V.  Parker,  6  Bast.  3 ;  Bcott  v.  I.lltnra,  1 
Camp.  24B :  Parker  v.  Gordon,  T  East.  888 :  Bk.  ot 
Alei.  ».  Swan,  »  i'et.  38;  Scott  v.  LtiDford.  6  East. 
34T:  Bk.  of  N.  Am.  v.  UcKnlKht.  2  Dall.  1S8 ; 
Mallory  v.  Klrwan,  2  Dall.  2S3 ;  Bk.  at  N.  A.  v. 
Peltlt.  4  Dall.  128;  Newark  Bk.  Co.  v,  Bk,  of  Erie, 
83  Penn.  St.  404;  Kelsev  v.  Oosa.  6  Blackf.  (iDd.) 
336 :  WbCPler  v.  Field,  8  Mete.  290 ;  HAlnea  v.  Bob- 
InsoD,  4  now.  (U,  B.)  S38;  Bk.  of  Col.  v.  Lawrence, 
1  Pet.  B7B  :  Ball  v.  Wardwell.  WlUea,  204  ;  Aymer  T. 
Beers,  T  Cow.  70S:  Uullick  v.  Badaklssen,  2S  Enc. 
L.  H.  Kq.  se  ;  Strater  v.  Graham,  4  M.  *  W.  721 ; 
Sbute  T.  Roblua.  8  Car.  &  P.  SO ;  Wyman  v.  Adams, 
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hj  eongreBS  tor  this  district,  do  not  aathoriEs 
vd  ■dministration  of  assets  under  lettcn  ol  od- 
minlatratioii  granted  in  another  itate.  And 
raeh  h««  been  the  uniform  course  of  declBiona 
in  the  courts  of  Ma^land ;  becauBC,  by  the  tes- 
tamentarj  laws  of  Marjland,  the  adminiatrator 
Is  to  piTB  bond,  and  render  an  account  of  bis 
sdministration ;  and  the  assets  are  to  be  dis- 
tributed in  the  manner  prescribed  bf  law. 

Although  this  is  the  law  of  Maryland,  and 
the  laws  of  Marrland  have  been  adopted  in  thlr 


as  laws  of  Maryland,  but  as  laws  of  the  United 
States.  And  althoaffh  the  law  is  the  same,  ^et 
the  jurisdiction  is  different.  This  district,  and 
the  state  of  Maryland,  are  to  each  other  as  sep- 
antte  states. 

Sinuns,  for  the  defendants  In  error. 

Ist.  As  to  the  objection  that  the  notary  had 
not  taken  the  necessary  oaths. 

It  is  beliered  that  no  case  can  be  prodiieed  to 
mpport  this  exception.  It  would  be  extremely 
IneonTenieut  If  the  acta  of  a  eommtssioned  min- 
isterial ofBcer  should  be  considered  as  invalid, 
becBUBS  he  had  n^lected  to  take  an  oath  pre- 
scribed tiy  law.* 

seg*]  *By  the  act  of  assembly  of  1779,  c.  25,  t 
8,  a  penal^  is  enacted  for  not  taking  the  oath 
there  mentioned.  This  does  not  make  void  the 
acts  of  the  officer.  It  he  neglects  to  take  the  oath 
required,  but  only  snbiects  him  to  the  penalty 
for  acting  without  taking  it.  From  this  it  may 
be  inferi^  that  the  legislature  considered  his 
acts  as  valid. 

The  court  did  not  err  in  refusing  the  evldeneo 
offered,  because  it  was  an  attempt  to  prove  a 
negative.  The  oath  might  have  been  taken  be- 
fore any  judge,  or  justics  of  the  peace,  iu  the 
state  of  Maryland,  or  any  alderman  in  the  city 
of  Annapolis.  The  law  does  not  require  sncn 
oath  to  be  recorded,  or  deposited  in  any  partic- 
ular place.  A  party  can  never  be  called  upon  to 
prove  that  a  notary  public,  who  protests  a  bill 
of  exchange,  was  duly  qualified  to  make  such  a 
protest;  consequently,  the  court  ought  not  to 
admit  evidence  that  he  was  not,  so  as  to  throw 
the  burden  of  proof  upon  the  other  narty.  Thera 
la  no  penalty  prescribed  lor  not  taking  tiie  oaths 
required  by  ue  oonstltution  of  Maryland,  and 
W  the  act  of  17TB,  but  it  does  not  follow  from 
that  drcumstanoe,  that  the  acts  of  the  officer, 
duly   appointed   and   commissioned,   would   be 


liad  takoi  On  oaChi 
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void  by  his  not  having  taken  the  oaths,  because 
he  might  be  indicted  and  punished  lor  his  con- 
tempt of  the  law,  and  his  n^lect  of  duty.  In- 
nocent people  ought  not  to  suffer  by  his  negli- 
^nce,  especially  as  thsy  have  no  means  of  know- 
inK  whether  he  bad  taken  the  oaths  or  not  Ths 
public  commission  from  the  proper  authority  is 
all  that  can  be  required  to  protect  Uie  rights  of 
third  persons. 

It  Is  true  that  in  the  passage  cited  from  Eyd, 
136,  (87,)  it  Is  said,  that  "the  person  whose  of' 
lice  it  Ib  to  do  these  acts"  (that  is,  make  pro 
tests,  Ac.)  "is.  In  common  language,  termed  a 

Sblic  notary;"  but  it  is  also  said  Ui  Evans,  94, 
it  when  there  is  no  public  notary  in  the  plac^ 
the  protest  may  be  made  by  ai^  other  person. 

2d.  As  to  the  time  of  making  the  protest  for 
non-payment. 

The  time  when  a  protest  ought  to  be  made  de- 
pends much  on  the  custom  of  the  place.  4  Bac. 
Abr.  Qwillim's  'ed.  687.  The  time  In  [*270 
England  was  for  a  long  while  unsettled.  In 
SaJk.  132,  Hill  t>.  Lowig,  it  was  determined  that, 
with  respect  to  foreign  bills,  the  drawee  had 
three  days  of  grace  to  pay  them  In,  and  tiuit  no 
demand  need  be  made  till  the  eipiration  of  the 
three  days,  consequently,  that  the  protest  need 
not  be  made  till  after  the  third  day  of  grace. 
But  in  the  case  of  Taml  v.  LmoU,  Ld.  Ray. 
743,  tt  was  held,  that  the  time  of  payment  Is  the 
last  of  the  three  days,  and  that  the  demand 
ought  to  be  made  on  that  day.  In  a  late  case  of 
Leftly  V.  Uitla,  4  Term  Rep.  173,  Lord  Kenyon 
held,  that  the  acceptor  had  till  the  last  moment 
of  the  last  day  of  grace  to  pay  the  bill,  conse- 

Juently,  the  protest  could  not  be  made  till  the 
ay  after.  But  Buller  held  that  the  acceptor 
was  bound  to  pay  the  bill,  on  demand,  on  any 
part  of  the  third  day  of  grace,  and  that  the  bill 
ought  to  be  protested  on  that  day,  and  it  is  be- 
lieved that  such  Is  now  the  established  custom 
in  England.     Kyd,  120,  181,   (79,  80.) 

But  the  custom  of  merchants  In  the  United 
States  differs  in  some  reapecte  from  the  custom 
of  merchants  In  England  Brown  v.  Barry,  S 
Dall.  3B8,  388.  It  Is  believed  that,  in  the  United 
States,  the  custom  Is  to  protest  on  the  day  after 
the  last  day  of  grace.  Such  is  the  custom  In 
the  banks  of  Alexandria  and  Columbia,  in  the 
case  of  promissory  notes;  and  no  difference  Is 
known  in  that  respect  between  promissory  notes 
and  bills  of  exchange.  There  is  no  reason  why 
a  difference  should  exist,  as  the  three  days  of 
grace  are  allowed  in  one  as  well  as  In  the  other. 
But  in  this  cass,  the  bill  was  protested  tor 
non-acceptance,  and  the  defendant  thereupon  h»- 
came  liable  to  the  action  of  the  plaint^.    Jn 


II :  Scarboronsli  v. 
.' .S"'.;.;' 'J  o  *-"!"«•.  348;  1  Caines.  18T: 
k  W,  7^3 :  IH  Eut  222 :  Bar*—  -  n— — - 
k  B.  834 :  WacdBr  v.  Ta<Asr,  ,  „„ 
on  V.  Imbrle,  8  Wash.  C  C.  401 ;  4 

i  tndocMT  bad  funds  suffldeDt  to  discham 
.put  In  hta  hands  by  tbe  party  for  whose  ac- 
commodation the  bill  was  drawn,  or  Is  follT  Indso- 
nlfled,  he  Is  not  entitled  to  notice. 

Farm.  Bk.  t.  VanMeter,  4  Rand.  888 :  HcCov  v, 
Bk.  D.  B.,  D  Ohio,  848;  Kjlt  v.  Green,  14  tHOo. 
4Se;  D«TllHDg  V.  Ferris,  18  Ohio,  ITO^  ^^ 

Eipedatlon.  or  knowledge,  of  the  drawer,  or  Ik- 
dorser,  tbat  the  bill  or  Dote  will  not  be  paid,  an 
not  eiciuea  loc  not  glTlog  notice. 

Brown  v.  Pergnson.  4  Utgh,  53  ;  Redale  v.  Sower- 
br,  11  East  117 ;  BUdIm  t.  CySlBm,  1  TBwo.  E. 
8S2 ;  7  Bast,  85». 
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an  action  brought  upon  the  non-acoeptanoe,  it 
if  not  necessary  to  a^er  a  demand  or  protest  for 
non-payment  on  the  day  when  the  bill  becomes 
due;  and  what  it  is  not  necesary  to  aver,  it  is 
not  necessary  to  prove;  Lilly's  Ent.  55,  Dunstar 
V,  Pierce,  which  was  a  case  on  a  demurrer  to 
the  declaration;  demurrer  overruled,  and  judg- 
ment affirmed  in  the  exchequer. 

But  had  the  bill  been  accepted,  then  a  protest 
for  non-payment  would  have  been  absolutelv 
necessary.  Evans,  66.  Kyd,  140.  Doug.  55.  Mil- 
«71»]  ford  V.  Mayer,  Bull.  N.  P.  •269.  BHghi 
9.  Furrier,  Kyd,  110,  111.  3  P.  Wms.  16,  17. 

3.  Under  the  circumstances  of  the  present 
case,  the  plaintiffs  were  not  bound  to  give  the 
defendant  notice  at  all ;  the  jury  having  found 
in  substance,  that  at  the  time  the  defendant  in- 
dorsed the  bill,  he  knew  that  the  drawer  had  no 
effects  in  the  hands  of  the  drawees;  and  was 
therefore  guilty  of  a  fraud  on  theplaintiff's  in- 
testate, in  selling  him  the  bill.  The  plaintiffs, 
therefore,  had  a  right  to  recover  on  the  count 
for  money  had  and  received. 

Besides,  the  reason  of  the  rule  which  dis- 
penses with  notice  to  the  drawer,  when  the 
drawees  have  no  effects,  applies  as  strongly  to 
the  indorser  who  knows  that  fact,  as  to  the 
drawer.  Notice  to  such  an  indorser  can  be  of 
no  benefit,  because  he  knew,  at  the  time  of  in- 
dorsing, that  the  bill  would  not  be  paid,  and, 
therefore,  must  have  taken  security  from  the 
drawer ;  or,  if  he  did  not,  it  was  his  own  fault. 
By  knowing  at  the  time  of  indorsing  that  the 
drawees  had  no  funds  of  the  drawer  in  their 
hands,  he  virtually  had  notice  of  the  non-ac- 
ceptance and  non-payment.  The  rule  which  re- 
quires notice  to  an  indorser  is  made  for  his  pro- 
tection and  benefit;  and  ought  not  to  be  con- 
verted into  the  means  of  enabling  him  to  prac- 
tise a  fraud. 

The  opinion  of  the  court  below,  that  although 
notice  might  be  necessary  in  order  to  support 
an  action  on  the  bill  upon  the  first  count,  yet  it 
was  not  necessary  to  maintain  the  coimt  for 
monev  had  and  received,  was  certainly  correct, 
and  fully  warranted  by  the  case  of  Bickerdike 
V,  BoUman,  1  Term  Hep.  408,  409,  410.  In  that 
CQBe  Ashhurst,  justice,  says,  that  notice  is  not 
necessary  to  the  drawer  when  he  has  no  effects 
in  the  hands  of  the  drawee;  "for  it  is  a  fraud  in 
itself,  and  if  that  can  be  proved,  the  notice 
may  be  dispensed  with."  Kyd,  129 .  ( 82. ) 
Evans,  50.  Every  indorser  Is,  to  his  indorsee, 
as  the  drawer  of  a  new  bill.  %^d,  113.  (72.)  1 
Salk.  133.  Harry  v,  Perrii,  2  Show.  501.  OUud- 
ion  V,  Swift,  and  in  Heylvn  v.  Adamson,  2  Burr. 
^74.  Lord  Mansfield,  says,  "that  when  a  bill  of 
exchange  is  indorsed,  by  the  person  to  whom  it 
was  payable;  as  betrween  the  indorser  and  in- 
dorsee, it  is  a  new  bill  of  exchange,  and  the 
272*]  indorser  *stands  in  the  place  of  the 
drawer."  If,  therefore,  the  indorser,  at  the  time 
he  transfers  a  bill,  knows  that  the  drawer  has 
no  effects  in  the  hands  of  the  drawee,  he  Is  as 
guilty  of  fraud  as  the  drawer  himself;  and  in 
all  cases  where  money  is  obtained  from  another 
by  fraud  of  any  kind,  it  may  be  recovered  ba<^ 
in  an  action  for  money  had  and  received.  2 
Burr.  1012,  Mosea  v,  Macferlan,  Salk.  28,  Has- 
ser  V,  Wallia.  And  in  the  case  before  cited,  of 
Bickerdike  v.  Bollman,  1  Term  Rep.  410.  Buller, 
Justice,  says,  "Besides,  in  the  present  case,  as 
the  plaintiff's  counsel  have  truly  argued,  the 
-question  is  not  whether  an  action  could  he 


maintained  on  the  bill  itself,  biit  whether  the 
want  of  notice  extinguishes  the  debt.  As  to  which 
the  case  is  this;  A.  not  having  any  effects  in 
C.'s  hands  draws  a  bill  of  exchange  for  lOOZ.  on 
him,  in  favor  of  B.  for  value  received.  Now  if 
C.  does  not  accept,  and  B.  does  not  give  notice 
to  A.  there  is  an  end  of  the  bill.  Then  how  does 
the  case  stand?  A.  has  lOOZ.  of  B.'s  in  his 
hands,  without  any  consideration^  which,  there- 
fore, B.  may  undoubtedly  recover  in  an  action 
for  money  had  and  received." 

The  reasoning  in  that  case  applies  exactly  to 
the  present.  Here  the  defendant  Fenwick,  by 
his  indorsement  of  the  bill,  acknowledges  that 
he  has  received  its  amoimt.  He  has  received  of 
the  intestate  350  dollars,  without  any  considera- 
tion, and,  therefore,  even  although  the  remedy 
on  the  bill  might  have  been  lost,  he  ought  to  re- 
cover the  amount  of  the  consideration  on  the 
count  for  money  had  and  received. 

It  is  true^  that  in  the  case  of  Ooodall  v.  Dol- 
ley,  1  Term  Rep.  712,  it  is  said  that  the  fact  of 
the  drawer's  having  no  funds  in  the  hands  of 
the  drawee,  would  not  discharge  the  obligation 
of  the  holder  to  give  notice  to  the  indorser,  to 
whom  he  meant  to  resort;  yet  it  is  also  ex- 
pressly stated  that  the  indorser  was  ignorant  of 
all  the  circumstances  of  the  case.  That  opinion, 
therefore,  cannot  affect  the  present  case,  in 
which  the  indorser  knew  the  circumstances. 

As  to  the  question  whether  reasonable  notioe 
is  matter  of  law  to  be  determined  by  the  oourty 
or  matter  of  fact  to  be  determined  by  the  jury; 
the  practice  in  England,  until  lately,  was  for 
the  jury  to  determine,  by  the  eircumstances 
•of  each  particular  case,  what  time  was  [•273 
reasonably  to  be  allowed  either  for  making  de- 
mand, or  giving  notice.  Kyd,  127.  (77.)  Doug. 
615.  (497.)  Ruasel  v.  Langataffe,  Doug.  681. 
Ruahton  v,  Aapinwall, 

In  the  case  of  Tindall  v.  Brown,  1  Term  Rep. 
167,  Lord  Mansfield  says,  that  "what  is  reason- 
able notice  is  partly  a  question  of  fact,  and 
partly  a  question  of  law.  It  may  depend  in 
some  measure  on  facts;  such  as  the  distance  at 
which  the  parties  live  from  each  other,  the 
course  of  the  posts,  &c.  But  whenever  a  rule 
can  be  laid  down  with  respeci  to  this  reasonable- 
ness, that  should  be  decided  by  the  court,  and 
adhered  to  by  every  one  for  the  sake  of  cer- 
tainty." And  Ashhurst,  justice,  said  it  was  "of 
dangerous  consequence  to  lay  it  down  as  a  gen- 
eral rule,  that  the  jury  should  judge  of  the 
reasonableness  of  time.  It  ought  to  be  settled 
as  a  question  of  law.  If  the  jury  were  to  de- 
termine this  question  in  all  cases,  it  would  be 
productive  of  endless  uncertainty." 

It  appears  to  have  been  the  opinion  of  both 
these  judges,  that  there  were  certain  cases  in 
which  it  was  proper  for  the  jury  to  determine 
on  the  reasonableness  of  notice;  but  that  in 
cases  where  a  rule  can  be  laid  down,  the  court 
ought  to  decide  the  question.  No  certain  rule 
can  be  laid  down,  except  in  cases  where  the 
parties  live  in  the  same  place,  or  where  there  is 
a  constant  and  regular  communication  by  post 
between  them. 

In  a  much  later  case,  2  H.  Bl.  Rep.  569,  it  was 
determined  that  what  was  reasonable  time  must 
depend  on  the  particular  circumstances,  and  it 
must  be  always  for  the  jury  to  determine 
whether  any  laches  is  to  be  imputed  to  the 
plaintiff. 

In  the  case  of  UocUU  9.  Davis,  2  Wash,  231, 
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Carrington,  Justice,  says,  '*whetlier  due  dili- 
^nce  bad  been  used  by  tbe  asnign*^  to  recover 
against  tbe  obligor  would  necessarily  be  a  mat- 
ter in  issue  between  tbe  parties;  and  would, 
upon  all  tbe  circiunstances  of  tbe  case,  be  de- 
<*ided  by  tbe  jury." 

1  Dall.  252,  is  to  tbe  same  effect.  A  case  to 
1274*]  tbe  same  ^effect  also  bas  been  mentioned 
as  baving  been  decided  in  tbe  circuit  court  of 
tbe  Unit^  States,  in  Virginia,  by  Judge  Wilson. 

Tbe  instruction  of  tbe  court  below  to  tbe 
jury,  tbat  reasonable  notice  was  necessary  to 
ebarge  tbe  defendant  on  tbe  first  count,  was  not 
objected  to  by  tbe  plaintiff's  coimsel;  but  the 
Court  not  having  instructed  them  whether  the 
notice  was  or  was  not  reasonable,  and  a  gen- 
eral verdict  for  the  plaintiffs  having  been  given, 
it  is  to  be  presumed  that  the  juiy  thought  the 
notice  was  reasonable  under  all  the  circum- 
stances;  and  they  were  certainly  competent  to 
decide  that  cjuestion. 

The  decisions,  that  notice  must  come  only 
from  the  indorsee  or  tbe  bolder,  have  been  since 
overruled.     Evans,  57. 

3.  As  to  the  letters  of  administration. 

An  administrator,  in  the  United  States,  ought 
not  to  be  considered  precisely  in  tbe  same  point 
of  view  as  in  England. 

In  England,  be  is  the  servant  or  agent  of  tbe 
ordinary,  and  acts  in  his  place  and  stead. 

In  tbe  United  States,  he  is  the  representative 
of  tbe  intestate ;  and  all  the  rights  and  credits 
of  the  intestate  are  vested  in  him. 

Formerly,  in  England,  the  goods  of  an  intes- 
tate were  disposed  of  by  the  bishop  or  ordinary 
to  pious  uses.  It  was  not  imtil  the  statute  of 
13  Edw.  I.  c.  19,  that  the  bishop  or  ordinary  was 
compelled  to  satisfy  the  debts  of  the  intestate 
as  far  as  the  goods,  which  came  to  bis  hands, 
would  extend. 

After  this  statute,  an  action  might  be  brought 
against  the  ordinary  in  the  same  manner  as 
against  an  executor;  but  be  was  not  compella- 
ble to  grant  administration  until  the  statute  of 
31  Edw.  III.  c  11. 

From  this  relation  between  the  ordinary  and 
the  administrator,  the  power  of  tbe  latter  was 
276*]  necessarily  limited  'by  the  jurisdiction 
of  the  former.  But  tbe  act  of  congress  concern- 
ing the  District  of  Columbia  puts  tbe  question 
out  of  doubt.  By  tha4^  act  the  laws  of  Maryland 
are  continued  in  force  in  this  part  of  the  dis- 
trict; of  course,  all  rights  acquired  under  tbe 
laws  of  Maryland  remained  valid.  It  was  not 
tbe  intention  of  congress  to  devest  any  rights 
which  bad  been  acquired  under  those  laws.  If 
the  separation  of  the  district  from  Maryland 
took  away  the  right  which  the  plaintiffs  before 
possessed  of  taking  possession  of  the  property, 
and  collecting  the  debts  of  the  intestate,  in  this 
part  of  the  district,  under  their  letters  of  ad- 
ministration granted  in  Baltimore  county,  it 
would  have  tbe  same  effect  upon  letters  granted 
by  the  orphans'  courts  of  Montgomery  and 
Prince  George's  counties,  before  tbe  separation, 
to  persons  resident  in  tbe  district,  so  tbat  their 
acts,  done  since  tbe  separation,  are  unauthor- 
ijBed,  and  they  cannot  lawfully  act  until  new  ad- 
ministration bas  been  taken  out  from  the  or- 
phans' court  within  the  district.  The  inconven- 
ience, expense  and  oppression  of  such  a  construc- 
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tion,  are  too  obvious  to  admit  the  supposition 
that  it  was  within  the  intention  of  congress. 

These  letters  were  taken  out  from  proper  au- 
thority, and  at  the  time  vested  a  right  in  the 
plaintiffs  to  administer  tbe  assets  within  this 
part  of  the  district. 

C.  Lee,  on  the  same  side. 

1st.  As  to  the  letters  of  administration. 

Admitting  that  letters  of  administration, 
granted  out  of  the  state  of  Maryland,  will  not 
authorize  an  administration  of  assets  within  tbe 
state,  yet  in  this  case  the  letters  were  granted  in 
Maryland,  while  this  district  was  part  of  I^ry- 
land,  before  the  first  Monday  of  December, 
1800,  and  did  once  authorize  an  administration 
of  the  assets  here.  A  right  was  completely 
vested  in  the  plaintiffs.  The  laws  of  Maryland 
are  as  fully  in  operation  in  this  district  as  they 
were  or  are  in  the  state  of  Maryland.  Congress 
could  not  mean  to  divest  rights  completely 
vested. 

2d.  As  to  the  second  bill  of  exceptions. 

It  is  admitted  that  Hanson  was  duly  ap- 
pointed notary,  but  the  objection  is,  that  be  bad 
not  taken  the  oath.  The  ^exception  is  not  [*276 
the  opinion  of  the  Court  that  he  was  not  duly 
qualified  to  act;  but  simply  that  it  was  not 
competent  for  the  defendant  to  give  the  evidence 
offered  to  prove  that  he  had  not  taken  the  oaths. 
The  intention  of  an  oath  is  only  to  impose  an 
additional  obligation  on  the  officer,  it  is  a 
matter  between  the  officer  and  the  government ; 
and  generally  a  penally  is  imposed  for  not  tak- 
ing it;  but  tbe  not  taking  the  oath  does  not 
make  the  act  void.  Suppose  a  member  of  the 
legislature  should  not  take  the  oath  prescribed, 
this  would  not  vacate  a  law  to  which  he  bad 
given  his  assent.  Such  a  doctrine  would  pro- 
duce infinite  inconvenience.  No  time  is  limited 
for  making  the  objection;  and  twenty  years 
after  an  adi  has  been  done,  it  mav  be  offered  to 
be  proved  tbat  tbe  officer  did  not  take  tbe  oath; 
if  tne  court  would  do  right  in  refusing  such  evi- 
dence in  tbat  case,  they  were  right  in  refusing 
it  in  tbe  present. 

3d.  The  third  bill  of  exceptions  is,  tbat  the 
court  admitted  the  protest  for  non-payment  to 
ffo  to  tbe  jury,  when  it  was  not  made  in  due 
time. 

The  action  being  for  non-aooeptance,  and  not 
on  the  protest  for  non-payment,  it  was  not  nec- 
essary to  produce  that  protest  at  all.  The  ob- 
jection is,  that  it  was  not  made  on  the  last  day 
of  grace,  but  on  the  day  after. 

The  custom  is  different  in  different  coimtries. 
From  the  general  practice  of  the  banks,  it  may 
be  considered  as  the  general  rule  in  this  coim- 
try  to  protest  on  tbe  day  after  tbe  last  day  of 
grace. 

The  protest  for  non-acceptance  is  not  ob- 
jected to;  it  was  made  on  the  day  on  which  the 
bill  was  presented. 

The  court  only  refused  to  give  the  direction 
as  prayed,  but  gave  no  opinion  tbat  the  protest 
was  a  good  one. 

4th.  As  to  tbe  fourth  bill  of  exceptions. 

This  record  does  not  state  tbe  whole  evidence 
in  tbe  cause.  It  is  true  it  is  said  that  this 
is  all  tbe  evidence  given  of  notice;  but  it  docs 
not  state  what  other  evidence  there  might  be  to 
excuse  the  want  of  notice.  This  exception 
*may  be  divided  into  three  points;  1st.  [*277 
As  to  the  opinion  prayed;  2d.  As  to  tbe  oon- 
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duct  of  the  court  in  not  giving  an  opinion  a9  to 
part  of  the  prayer;  and,  3d.  As  to  the  opinion 
which  the  court  did  givA. 

The  prayer  is  to  instruct  the  jury  that  it 
was  necessary  to  prove  notice  of  non-payment 
as  well  as  of  non-acceptance.  The  plaintiffs,  if 
any  body,  had  a  right  to  complain  of  the  ouin- 
i<xi  of  the  Courts  inasmuch  as  it  did  not  declare 
notice  of  non-payment  to  be  unnecessary.  But 
they  have  waived  their  right  to  accept.  The 
opinion  given  is  what  is  excepted  to,  and  that 
was  given  only  on  the  count  for  money  had  and 
received. 

The  bill  and  indorsement  are  stated  to  have 
been  made  in  France.  The  law  of  France,  then, 
is  the  lew  loci  by  which  this  cause  is  to  be  de- 
cided, and  by  which  the  liability  of  the  indorser 
is  to  be  ascertained.  By  that  law  no  notice  ifl 
necessary  to  the  drawer  or  indorser,  if  there 
are  no  effects  of  the  drawer,  or  of  the  indorser, 
in  the  hands  of  the  drawee.    Evans,  60,  62. 

And  what  is  meant  by  funds,  is  not  securities 
lodged  for  raising  money,  upon  which  the  money 
has  not  been  raised ;  but  is  money  in  account.  2 
Esp.  Rep.  515.    Evans,  62. 

As  to  the  groimd  of  fraud,  the  Court  left  it  to 
the  jury  to  decide  whether  the  defendant  knew 
that  the  drawer  had  no  funds  in  the  hands  of 
the  drawees.  If  he  did  know  it,  is  it  not  as 
much  a  fraud  as  in  the  case  of  a  drawer  draw- 
ing without  funds?  It  is,  in  fact  an  accumu- 
lated fraud.  If,  according  to  Justice  Ashhurst, 
one  is  a  fraud,  the  other  must  be  a  greater  fraud. 

As  to  due  diligence,  the  exception  is  not  that 
no  notice  was  given,  but  that  it  was  not  given 
in  due  time.  No  doubt  but  that  by  the  laws  of 
England,  due  notice  is  necessary  as  a  general 
rule.    But  to  this  there  are  exceptions. 

There  is  an  American  law  on  this  subject, 
which  is,  that  in  some  cases  the  jury,  and  not 
the  court,  is  to  decide  what  is  laches.  When  a 
particular  case  arises,  and  a  variety  of  circum- 
stances are  given  in  evidence  in  excuse 
278*]  'for  not  giving  notice  sooner,  there  by 
the  American  practice,  the  jury  are  to  decide. 
This  appears  by  the  decisions  in  Pennsylvania 
down  to  the  year  1795.  1  Dall.  Rohertaon  v. 
Vogle.  2  Dall.  158.  Bank  of  N,  Amerioa  v.  M'- 
Knight.  2  DaU.  192,  233.  1  Call's  Rep.  123. 
M'Williama  v.  Smith, 

In  this  country  the  line  is  more  distinctly 
drawn  between  court  and  jury  than  it  is  in 
England.  By  the  9th  article  of  the  amend- 
ments to  the  constitution,  a  matter  once  tried 
by  a  jury  shall  not  be  otherwise  re-examined 
than  by  a  jury  according  to  the  rules  of  the 
common  law.  If  the  court  now  make  a  rule  as 
to  what  is  due  diligence  in  this  case,  they  will, 
without  a  jury,  try  a  fact  which  has  once  been 
decided  by  the  jury  in  the  court  below. 

If  the  question  involve  matter  of  fact  with 
the  law,  the  jury  must  decide  the  facts;  and  it 
is  no  error  in  the  court  to  suffer  them  to  decide 
the  law  also  at  the  same  time. 

When  a  rule  can  be  laid  down,  then  the  court 
is  to  state  the  rule.  But  where  that  cannot  be 
done,  then  it  may  be  left  to  the  jurv.  This  is 
all  that  Lord  Mansfield  says  in  the  case  of 
Tindall  v.  Broton, 

5th.  The  fifth  is  an  exception  to  the  opinion 
which  the  court  gave,  and  not  to  the  conduct  of 
the  court  in  not  giving  an  opinion.  The  opinion 
^08 


given  was  against  the  plaintiffs  below,  and  they^ 
alone  had  a  right  to  except  to  it. 

There  was  a  decision  of  Chief  Justice  Jay,, 
^ven  upon  the  circuit,  similar  to  that  given  by 
Judge  Wilson,  that  the  jury,  and  not  the  court^. 
were  to  judge  of  the  validity  of  excuses  for  giv- 
inffnotice. 

The  judgment  ought  not  to  be  reversed  be- 
cause tne  court  below  did  not  give  an  improper 
instruction  to  the  jury. 

It  is  hoped  that  the  court  will  decide  the  ques> 
tion  of  notice,  as  it  is  of  great  importance  that^ 
a  general  rule  should  be  established  and  undiar- 
stood. 

*Mason,  in  reply.  [•279- 

1st.  As  to  the  letters  testamentary. 

Antecedent  to  the  revolution,  the  testament- 
ary affairs  in  the  state  of  Maryland  were  under 
the  superintendence  of  a  commissary  general, 
who  had  a  deputy  in  each  coimty.  If  there  wer» 
bona  not(ibilia  in  several  counties,  the  adminis- 
tration was  granted  by  the  commissary  generaL 
But  if  the  goods  of  the  intestate  were  all  in  on» 
coimty,  it  might  be  granted  by  the  deputy  com- 
missary of  that  county.  By  the  new  ^stem  of 
testamentary  laws,  1798,  c  101,  s.  3,  the  asseta 
in  Maryland  cannot  be  administered  but  by  1^ 
ters  of  administration  granted  in  Maryland. 

In  the  District  of  Columbia,  if  a  man  now  die 
intestate,  the  administration  must  be  granted 
in  the  district. 

The  laws  of  Maryland  do  not  operate  in  th» 
district  as  laws  of  Maryland,  but  as  laws  of  the 
United  States.  Their  obligatorv  force  is  not 
derived  from  the  state  of  Siaryland,  but  from 
the  United  States. 

Does  the  fact  that  the  letters  were  granted 
before  the  separation  of  the  district  from  Mary- 
land, make  any  difference?  If  any  right  had 
vested,  what  was  it?  Was  it  a  right  to  sue 
Fenwick  who  was  then  in  France,  and  who  came 
to  the  district  after  its  separation? 

But  no  right  at  all  had  vested  in  the  plain- 
tiffs. If  the  separation  had  not  taken  place,  and 
Fenwick  had  come,  they  might  have  sued;  but 
as  it  had  taken  place  before  he  came,  they  can- 
not. 

By  the  laws  of  this  part  of  the  district,  the 
administrator  must  give  bond  dulv  to  adminis- 
ter the  estate,  and  to  pay  the  debts  pari  passu. 
He  must  advertise  in  a  certain  manner,  &c.  The 
only  evil  resulting  from  this  construction  of  the 
law  is,  that  plaintiffs  must  take  out  letters  of 
administration  here. 

2d.  As  to  the  second  bill  of  exceptions.    The 

?[ue8tion  is,  whether  Hanson  was  a  notaiy  be- 
ore  he  took  the  oath  •prescribed  by  the  [•280 
law  of  1779.  The  constitution  says,  that  before 
he  enters  upon  the  ^cecution  of  the  duties  of  his 
office,  he  shall  take  the  oath  of  allegiance.  The 
law  of  1779  says,  he  shall  take  the  other  oatii 
therein  prescribed,  and  if  he  acts  without  hav- 
ing taken  it,  he  shall  be  subject  to  a  penalty. 
The  constitution  and  the  law  are  to  be  coupled 
together,  and  then  the  taking  the  oath  pre- 
scribed by  the  act  of  1779,  becomes  a  prerequi- 
site to  his  capacity  to  act  as  a  notary. 

3d.  The  third  bill  of  exceptions  is,  that  the 
protest  for  non-payment  was  not  a  proper  one 
to  BO  to  the  jury.  It  was  not  in  itself  evidence. 
It  IS  no  answer  to  say  that  no  protest  for  non- 
payment was  necessary;  the  counsel  below  did 
not  choose  to  risk  their  cause  without  it.    If 
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the  opinion  of  the  court  ii  erroneous,  and  if  the 
protest  was  improperly  admitted  to  go  to  the 
jury,  the  judgment  must  be  reversed.  It  may  be 
a  good  reason  why  the  court  should  refuse  to  let 
it  go  to  the  jury,  that  it  was  not  necessarv.  It 
is,  therefore,  unimportant  to  decide  whether  it 
was  necessary  or  not.  But  that  it  was  neces- 
sary appears  in  Eyd,  120,  137,  138,  (77,  87.) 

As  to  the  case  of  the  notaiy  who  refused  six- 
pence for  noting  the  bill.  4  Term  Rep.  173.  It 
18  the  opinion  of  Lord  Eenyon  only,  that  the  ac- 
ceptor had  till  the  last  moment  of  the  last  day 
of  grace  to  pay  the  bill ;  and  that  was  the  case 
of  an  inland  oill,  and  decided  expressly  upon 
the  statute  of  William.  But  Buller  states  the 
law  to  be  otherwise  on  a  foreign  bill,  and  that, 
hj  the  custom,  the  bill  is  payable  at  any  reason- 
able time  of  the  last  day  of  grace  when  de- 
manded. And  the  law  is  so  stated  in  Kyd,  121. 
(78.)  The  practice  in  Alexandria  may  be  as 
etated,  but  in  Baltimore  they  protest  on  the 
third  day,  in  banking  hours.  There  is  a  differ- 
ence between  the  law  respecting  inland  and  for- 
eign bills;  and  this  difference  arises  from  the 
statute  of  William,  which  gives  the  protest  on 
inland  bills,  and  requires  it  to  be  made  after  the 
expiration  of  the  three  days.  Evd,  151.  (91.) 
It  is  upon  this  statute,  which  is  in  force  in 
Maryland,  that  the  banks  have  adopted  the  prac- 
tice of  protesting  promissory  notes  on  the  day 
after  the  expiration  of  the  three  days  of  grace. 
A  promissory  note,  as  soon  as  it  is  indors^,  be- 
comes an  inland  bill  of  exchange. 
«81»]  •4th.  It  is  objected  to  the  fourth  bill 
of  exceptions  that  it  does  not  contain  the  whole 
evidence.  But  if  a  bill  of  exceptions  states  evi- 
dence, it  has  been  decided  by  this  court  that  it 
is  presumed  to  state  the  whole  evidence.  3 
Dall.  19,  38.    Bingham  v,  Oaboii. 

It  is  said  that  the  exception  is  not  to  the  re- 
fusal of  the  prayer,  but  to  the  opinion  which 
was  nven.  If  the  opinion  prayed  was  correct, 
and  the  court  refusea  to  ffive  it,  or,  by  being  di- 
vided failed  to  give  the  instruction  to  the  jury 
as  prayed,  it  is  error.  The  court  will  disregard 
the  inaccurate  form  of  words,  and  come  at  the 
substance  of  the  exception. 

As  to  the  want  of  funds  in  the  hands  of  the 
drawees,  the  court  are  to  presume  that  the  whole 
evidence  is  stated  in  the  exception.  We  deny 
the  principle  that  such  fimds  can  be  only  money 
in  account.  There  was  reason  for  Fenwick  to 
believe  that  the  drawees  had  funds,  and  he 
ought,  therefore,  certainly  to  have  had  notice. 
There  is  not  the  least  ground  for  a  suspicion  of 
fraud  in  Fenwick. 

As  to  the  count  for  money  had  and  received, 
it  is  a  common  law  count;  but  upon  that  count 
the  plaintiff  cannot  recover  by  means  of  evidence 
resuitin|g  from  that  bill,  imless  they  have  done 
everything  to  entitle  them  to  recover  upon  the 
bill  itself,  by  using  due  diligence,  giving  due  no- 
tice, Ac. 

It  is  said  that  the  indorsement  was  made  in 
France,  and,  therefore,  the  law  of  France  is  to 
decide  the  responsibility  of  the  indorser;  and 
that  by  the  law  notice  is  not  necessary  to  the 
indorser,  if  neither  the  indorser  nor  the  drawer 
has  funds  in  the  hands  of  the  drawee;  and 
Evans  is  cited  as  the  authority.  It  is  doubted 
whether  Evans  is  correct  in  that  position;  but 
whether  correct  or  not»  it  does  not  apply,  be- 


cause  the  money  was  to  be  paid  here,  and  the 
contract  is  personal.  If  Fenwick  had  been  sued 
in  France  it  might  have  applied,  but  beinff  sued 
here,  the  law  of  this  country  must  decide  hia 
case. 

As  to  the  questions  what  is  due  notice,  and 
whether  it  be  a  matter  of  fact  or  of  law,  the  de- 
cisions cited  from  Dallas  are  no  authorities  in 
this  case.  They  all  turned  *upon  the  [*282 
laws  of  peculiar  states.  This  court  is  to  be  gov 
emed  by  the  law  of  the  place  where  the  trans- 
action happened,  unless  where  the  laws  of  the 
United  States  apply.  The  court,  in  this  case, 
are  to  decide  by  the  laws  as  they  exist  in  Mary- 
land; and  there  the  laws  of  England  respecting 
bills  of  exchange  and  promissory  notes  have  al- 
ways been  the  rules  of  decision.  We  are  not  in 
Maryland  to  be  governed  by  whimsical  opin- 
ions drawn  from  either  Pennsylvania  or  Vir- 
finia.  Virginia  has  not  been  remarkable  for 
er  progress  in  commerce;  and  were  I  to  form  a 
system  of  commercial  law,  I  should  certainly 
not  draw  it  from  the  fantastical  opinions 
adopted  in  either  of  those  states. 

In  England,  what  is  due  notice  has  been  and 
is  settled  and  determined  to  be  matter  of  law  to 
be  decided  by  the  court. 

On  the  25th  of  February,  the  Court  gave  the 
following  judgment: 

"It  is  decreed  by  the  court  that  the  defend-, 
ants  Strieker  and  Payson,  not  having  obtained 
letters  of  administration  in  the  District  of 
Columbia,  were  not  competent  to  maintain  this 
action;  and  that  the  circuit  court  of  he  United 
States  in  and  for  the  said  district  erred  in  over- 
ruling the  demurrer.  It  is,  therefore,  consid- 
ered by  the  court,  that  the  judgment  of  the  said 
circuit  court,  on  the  said  demurrer,  be,  and  the 
same  is  hereby  reversed,  and  that  judgment 
thereon  be  rendered  for  the  defendant  in  the 
original  action.* 


THOMPSON  V.  JAMESON. 

An  action  of  debt  for  8601.  12«.  Id.  founded  on  a 
decree  in  chancery,  is  not  supported  by  a  decree 
for  8601.  12«.  Id,  with  interest  from  a  certain  day 
to  the  day  of  rendering  the  decree.  But  the  variance 
is  fatal.  Upon  an  attachm^it  in  chancery  under 
the  laws  of  Virginia,  the  record  stated  that  "I.T. 
in  open  court  became  security  that  I.  H.  (the  ab- 
sent debtor)  shall  perform  the  decree  of  this  conrt 
if  against  him." 

Quwre,  whether  an  action  of  debt  will  lie  against 
I.  T.  for  the  amount  decreed  against  I.  H. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  in  Alexandria. 
•Thompson,  in  the  year  1796,  being  [*283 
indebted  to  Hadfield,  a  person  residing  out  of 
the  jurisdiction  of  the  commonwealth  of  Vir- 
ginia, and  Hadfield  being  indebted  to  Jameson 
k  Brown  as  partners  in  merchandise,  the  latter 
obtained  from  the  county  court  of  Fairfax  an 
attachment  in  chancery,  in  the  nature  of  a  for- 
eign attachment,  to  stay  the  effects  of  Hadfield 
in  the  hands  of  Thompson,  under  an  act  of  aa- 

1. — ^The  reporter  was  not  in  court  when  this  Judg- 
ment was  entered,  but  be  has  understood  that  the 
Court  did  not  assign  the  reasons  upon  which  their 
opinion  was  grounded j  and  gave  no  opinion  upon 
the  other  points.  Bee  Mvane  en  BilU,  67,  68,  69,  70, 
lit  <u  te  notice, 
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■embly  of  Virjeiiiia,  fentitled  ''An  act  directing 
the  method  of  proceeding  in  courts  of  equi^ 
against  absent  oebtors,  or  other  absent  defend- 
ants, and  for  settling  the  proceedings  on  at- 
tachments against  absconding  debtors."  Rev. 
Code,  p.  122,  c.  78.  This  act  directs,  "that  if  in 
any  suit  which  hath  been  or  hereafter  shall  be 
commenced  for  relief  in  equity,  in  the  high 
court  of  chancery,  or  in  any  other  court  against 
any  defendant  or  defendants  who  are  out  of  this 
country,  and  others  within  the  same,  having  in 
their  hands  effects  of,  or  otherwise  indebted  to, 
such  absent  defendant  or  defendants,  and  the 
appearances  of  such  absentees  be  not  entered, 
and  security  given,  to  the  satisfaction  of  the 
court,  for  performing  the  decree ;  upon  affidavit 
that  such  defendant  or  defendants  are  out  of 
the  countrv,  or  that  upon  inquiry  at  his,  her,  or 
their  usual  place  of  abode  he,  she,  or  they  could 
not  be  f ouna,  so  as  to  be  served  with  process ;  in 
all  such  cases  the  court  may  make  any  order, 
and  require  surety,  if  it  shall  appear  necessary, 
to  restrain  the  defendants  in  this  country  from 
paying,  conveying  away,  or  secreting  the  debts 
by  them  owing  to,  or  the  effects  in  their  hands, 
of  such  absent  defendant  or  defendants;  and 
for  that  purpose  may  order  such  debts  to  be 
paid,  and  effects  delivered,  to  the  said  plaintiff 
or  plaintiffs,  upon  their  giving  sufficient  secur- 
ity for  the  return  thereof,  to  such  persons,  and 
in  such  manner,  as  the  court  shall  direct."  It 
further  provides,  that  the  court  shall  appoint 
some  day  in  the  succeeding  term,  for  the  absent 
defendant  to  enter  his  appearance,  and  give  se- 
curity for  performing  the  decree;  and  shall  or- 
der notice  to  be  published,  &c.;  and  if  the  ab- 
sent debtor  shall  not  appear  and  give  such  se- 
curity, within  the  time  limited,  the  court  may 
proceed  to  take  such  proof  as  the  complainant 
shall  offer ;  and  if  they  shall  thereupon  be  satis- 
fied of  the  justice  of  the  demand,  they  may  order 
the  bill  to  be  taken  as  confessed,  ana  make  such 
order  and  decree  therein  as  to  them  shall  seem 
just,  and  may  enforce  due  performance  there- 
of, &c. 

284*]  •In  the  record  of  that  case  in  Fairfax 
county  court,  it  is  stated,  "that  at  a  court  con- 
tinued and  held  for  the  said  county,  on  the  18th 
day  of  June,  in  the  year  last  mentioned,  came 
the  complainants  aforesaid,  by  their  attorney, 
and  thereupon  Jonah  Thompson,  in  open  court, 
became  security  that  the  said  Joseph  Hadfinlri 
shall  perform  the  decree  of  this  court,  if  against 
him;  and  on  motion  of  the  said  defendant, 
Joseph  Hadfield,  by  his  attorney,  the  attach- 
ment is  discharged  as  to  the  effects  in  the  hands 
of  the  other  defendants."  The  court,  at  a  subse- 
quent term,  on  the  19th  of  November,  1799,  de- 
creed, that  "it  having  appeared  to  the  satisfac- 
tion of  the  court,  that  the  complainant's  bill 
hath  been  duly  taken  for  confessed,  after  his  ap- 
pearance by  attorney,  and  giving  security  for 
performing  the  decree  against  him,  the  court 
doth  adjudge,  order  and  decree,  that  the  com- 
plainants do  recover  against  the  said  Joseph 
Hadfield,  the  sum  of  eight  hundred  and  sixty 
pounds  twelve  shillings  and  one  penny,  sterling, 
(to  be  settled  in  Virginia  currency,  at  the  rate 
of  twenty  per  cent,  exchange,)  together  with  in- 
terest on  the  same,  at  the  rate  of  five  per  cent, 
iper  annum,  from  the  8th  day  of  March,  1795, 
until  the  day  of  pronouncing  this  decree^  and 
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also  his  costs,  by  him  expended  in  the  prosecu- 
tion of  his  bill  here." 

Hadfield  having  failed  to  perform  this  de- 
cree, and  Brown,  the  partner  of  Jameson,  being 
dead,  Jameson  brougnt  the  present  action  of 
debt  in  the  circuit  court  of  the  District  of 
Columbia  against  Thompson,  founded  upon  hia 
responsibility  as  security  for  Hadfield's  per- 
forming the  decree.  The  declaration  was  "of 
a  plea  that  he  render  unto  him  the  sum  of  eight 
hundred  and  sixty  pounds  twelve  shillings  and 
one  penny,  sterling,  of  the  value  of  one  thousand 
thirfy-two  pounds  fourteen  shillings  and  six- 
pence, Virginia  currency,  equal  to  three  thousand 
four  hundred  and  forty-two  dollars  and  forty-one 
cents.  United  States  currency,  which  to  him  he 
owes,  and  from  him  unjustly  detains;  for  this, 
that  whereas,*'  &c  setting  forth  the  substance 
of  the  proceedings  on  the  attachment  in  Fair- 
fax coimty  court,  "and  whereas  afterwards, 
that  is  to  say,  at  a  court  held  for  the  said  county 
of  Fairfax,  on  the  18th  day  of  June,  1795,  at 
the  county  aforesaid,  the  said  Jonah,  in  open 
court,  became  security  that  the  said  Joseph 
would  perform  the  decree  of  the  said  court  in 
the  said  suit,  if  against  him;  *ln  which  [*285 
said  suit  such  proceedings  were  had,  that  the 
said  court  of  the  county  of  Fairfax,  on  the  19th 
day  of  November,  that  is  to  say,  at  the  county 
of  Alexandria  aforesaid,  did  adjudge,  order  and 
decree,  that  the  said  Robert  B.  Jameson  &  Co. 
should  recover  from  the  said  Joseph,  the  said 
sum  of  860{.  12a.  Id.  sterling,  (to  be  settled 
in  Virginia  currency,  at  the  rate  of  twenty  per 
cent,  exchange,)  together  with  interest  on  the 
same,  at  the  rate  of  5  per  centum  per  annum, 
from  the  8th  day  of  March,  1795,  until  the  day 
of  pronouncing  the  said  decree,  and  also  their 
costs  by  them  expended  in  the  prosecution  of 
the  said  bill.  All  which  by  the  record  thereof , 
now  remaining  in  the  office  of  the  county  court 
of  Fairfax,  will  more  fully  and  at  large  appear. 
And  the  said  Robert  B.  Jameson,  in  tact  avers, 
that  the  said  Joseph  has  not  in  any  manner  per- 
formed the  decree  of  the  said  court  of  Fairfax 
county,  in  the  cause  aforesaid  made,  in  this, 
that  he  has  not  paid  to  the  said  Jameson  &  Co. 
in  the  lifetime  of  the  said  Brown,  nor  to  the 
said  Jameson,  who  has  survived  the  said  Brown^ 
the  said  sum  of  860Z.  12a.  Id.  sterling,  or  the 
value  thereof  in  Virginia  currency,  at  the  ntm 
of  exchange  in  the  said  decree  mentioned,  with 
interest  thereon  as  awarded  by  the  said  decree; 
which  said  decree,  in  form  aforesaid,  yet  re- 
mains in  full  force  and  effect,  not  reversed  or 
satisfied;  by  reason  whereof,  action  accrued  to 
the  said  Jameson  &  Co.  to  demand  and  have 
from  the  said  Jonah;  the  said  sum  of  860 Z.  12«. 
Id,  sterling,  of  the  value  aforesaid.  And  the 
said  Jameson  further  avers,  that  the  said  6rown» 
on  the  day  of  ,  in  the  year  de* 

parted  this  life,  to  wit,  at  the  county  of  Alex- 
andria aforesaid;  whereby  the  said  cause  of 
action  survived  to  the  said  Jameson.  Never- 
theless, the  said  Jonah  the  said  sum  of  8602.  12«. 
Id,  sterling,  of  the  value  aforesaid,  or  any  part 
thereof,  to  the  said  Jameson  &  Co.  in  the  life* 
time  of  the  said  Brown,  or  to  the  said  Jameson, 
since  his  death,  has  not  paid,  &c.  to  the  damage 
of  the  said  Jameson,  five  himdred  dollars,  and 
therefore  he  brings  suit,"  &c. 

There  was  an  office  judgment  at  the  rules 
in  November^  1801,  wmch  was  not  set  aside 
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at  the  next  succeeding  court  in  January,  1802. 
At  April  term,  1802,  the  defendant's  counsel 
moved  to  set  aside  the  office  judgment  on 
S86*]  *nieading  nil  debet.  The  court  being  divi- 
ded on  tne  propriety  of  that  plea  to  an  action 
founded  on  the  record  of  a  court  of  one  of  the 
states,  the  plea  was  not  received,  and  a  bill  of 
exceptions  wa3  taken  by  the  counsel  for  the  de- 
fendant, and  signed  by  the  judge  who  was 
against  the  admission  of  the  plea.  The  pleas  of 
nul  tiel  record  and  payment  were  then  filed, 
and  issues  ^ade  up  on  which  the  cause  went  to 
trial.  The  verdict  upon  the  issue  of  payment 
was  in  these  words:  "we  of  the  jury  find  for 
the  plaintiff  the  debt  in  the  declaration  men- 
tioned, and  one  cent  damages,  to  be  discharged 
by  the  payment  of  two  thousand  and  five  hun- 
dred ana  forty-four  dollars  and  forty-nine  cents. 

And  the  defendant  moved  in  arrest  of  judg- 
ment for  the  following  reasons : 

1st.  Because  the  action  is  brought  for  sterling 
money,  when  it  appears  by  the  plaintiff's  own 
showing  in  the  declaration,  that  the  original 
sterling  debt  has  been  changed  by  the  decree  of 
the  county  court  of  Fairfax,  into  the  current 
money  of  Virginia. 

2d.  Because  the  plaintiff,  in  his  declaration, 
declares  for  a  sterling  debt,  and  lays  his  dam- 
ages in  current  money. 

3d.  Because  the  jury  have  found  their  dam- 
ages in  current  money,  and  have  fixed  the  sum 
in  current  money,  at  which  the  said  sterling 
debt  might  be  discharged. 

4th.  Because  it  doth  not  appear  by  the  plain- 
tiff's declaration  what  was  the  nature  of  the  de- 
fendant's undertaking  as  security,  whether  it 
was  by  record,  by  bond,  or  by  parols. 

5th.  Because  the  whole  proceedings  are  irr^- 
Qlar,  informal  and  erroneous. 

These  reasons  not  being  deemed  sufficient  by 
the  court  below,  judgment  was  rendered  for 
the  plaintiff  for  "8602.  12«.  Id,  sterling  of  the 
value  of  1,0321.  14«.  6d.  Virginia  currency, 
equal  to  three  thousand  four  hundred  and  forty- 
two  dollars  and  forty-one  cents,  United 
287*1  *States  currency,  the  debt  in  the  dec- 
laration mentioned,  and  one  cent  damages,  by 
the  jurors  aforesaid,  in  form  aforesaid  assessed, 
and  also  his  costs  by  him  about  his  suit  in  this 
behalf  expended;  and  the  said  defendant  in 
mercy,  &c  But  this  judgment  (damages  and 
costs  excepted)  is  to  be  discharged  by  the  pay- 
ment of  2,544  dollars  and  49  cents." 

To  reverse  this  judgment,  the  defendant  bo- 
low  sued  out  the  present  writ  of  error. 

Swann,  for  the  plaintiff  in  error. 

K  J.  Lee  and  Key,  for  the  defendant. 

Swann.  1st.  The  declaration  does  not  show 
any  obligation  on  Thompson,  upon  which  this 
or  any  other  action  will  lay. 

2d.  If  it  does,  it  is  not  such  a  one  as  will  sup- 
port an  action  of  debt. 

3d.  If  an  action  of  debt  will  lav,  still  this 
action  will  not,  because  it  is  brought  for  part  of 
the  debt  only. 

4th.  The  action  is  brought  for  sterling  money, 
whereas  it  ought  to  have  been  brought  for  Vir- 
ginia currency. 

5th.  If  properly  brought  for  sterling  money, 
the  court  below  ought  to  have  rated  the  ex- 
change. 

1st.  The  record  simply  states,  that  *'tho  saitl 
Jonah  (Thompson)  in  open  court  became  secii- 
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rity ;"  but  does  not  state  how;  whether  by  bond, 
by  parol,  or  by  matter  of  record.  It  is  only  a 
record  declaration  that  he  became  security. 

2d.  The  record  states,  that  he  became  securi- 
ty that  Hadfield  would  perform  the  decree  of 
the  court,  if  against  him;  and  not  that  Thomp- 
son would  pay  the  debt,  or  that  he  undertook 
to  pay  any  sum  of  money  whatever.  Nor  does 
it  state  that  he  became  bound  in  any  particular 
sum.  It  does  not  state  that  he  undertook  to 
pay  the  debt  •if  Hadfield  did  not.  There  [•aSS 
is  nothing  to  support  an  action  of  debt.  It  is, 
if  any  thing,  a  collateral  undertaking;  and  if 
any  action  will  lay,  it  must  be  covenant.  To 
support  an  action  of  debt,  there  must  be  a  direct 
obligation  on  the  part  of  the  defendant,  moving 
to  the  plaintiff,  to  pay  a  certain  sum,  or  a  sum 
which  may  be  rendered  certain. 

3d.  The  declaration  is  for  8601.  129.  Id.  ster- 
ling of  the  value  of  1,032Z.  14a.  6(2.  Virginia 
currency,  equal  to  3,442  dollars  and  41  cents. 
United  States  currency.  This  is  not  the  whole 
debt  due  by  the  decree.  You  must  sue  for  the 
whole  debt,  or,  if  you  sue  for  a  part,  you  must 
state  the  residue  to  be  satisfied. 

The  decree  of  the  court  of  Fairfax  was  ren- 
dered on  the  10th  of  November,  1799,  and  was, 
that  the  complainants  recover  against  Hadfield 
the  sum  of  860^  129.  Id.  sterling,  (to  be  settled 
in  Virginia  currency  at  the  rate  of  20  per  cent, 
exchange,)  together  with  interest  on  the  same 
at  the  rate  of  5  per  cent,  per  annum,  from  the 
8th  of  March,  1795,  until  the  day  of  pronoune- 
ing  that  decree,  (19th  November,)  1799,  and 
also  his  costs  by  him  expended  in  the  prosecu- 
tion of  his  bill.  The  debt  was  composed  of  the 
principal  sum  reduced  to  Virginia  currency  at 
20  per  cent,  exchange,  and  interest  thereon  at 
5  per  cent,  per  annimi,  calculated  from  8th  of 
March,  1795,  to  the  19th  of  November,  1799, 
and  costs.  But  the  declaration  is  only  for  the 
principal.  It  is,  therefore,  only  for  a  part  of 
the  d^t,  and  does  not  state  the  residue  to  be 
satisfied.  A  debt  cannot  be  divided,  and  the 
reason  of  the  law  is,  that  a  multiplicity  of  ac- 
tions may  be  prevented.  3  Mod.  41,  Marsh  «• 
Cutler,  Cro.  Jac  498,  499,  Pemberton  v.  Shetton. 

4th.  The  debt  was  originally  due  from  Had- 
field in  sterling  money,  but  the  debt  due  by  the 
decree  is  a  current  money  debt.  The  decree 
has  changed  it  from  sterling  to  currency. 

It  is  an  express  command  that  it  shall  be  set^ 
tied  in  current  money,  at  a  certain  rate.  It  is 
no  longer  a  sterling  debt.  If  an  action  of  debt 
will  lay  for  it,  it  must  be  laid  as  a  debt  due  in 
Virginia  currency. 

5th.  But  if  it  is  a  sterling  debt,  then  the  court 
below  ought,  under  the  act  of  the  Virginia  as- 
sembly, (Rev.  Code,  'p.  121,  c.  77,  s.  6,)  [•aS© 
to  have  fixed  the  rate  of  exchange.  The  ver- 
dict ought  to  have  been  simply  for  the  sterling 
debt  and  damages;  but  the  iury  have  gone  on 
and  said  that  tne  debt  should  be  discharged  by 
the  payment  of  2,544  dollars  and  49  cents:  and 
the  court  have  rendered  judgment  in  the  same 
manner,  without  fixing  the  rate  of  exchange. 

6th.  The  declaration  states  the  decree  to  have 
been  made  on  the  19th  of  November,  but  does 
not  say  in  what  year.  This  omission  was  fatal 
on  the  plea  of  nul  tiel  record. 

E.  J.  Lee,  for  the  defendant  in  error. 

1st.  The  record  states  the  obligation  of 
Thompson  in  the  very  words  of  the  act  of  as- 
Ill 
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sembly.  It  is  the  highest  obligation  which  he 
could  have  entered  into.  It  is  an  acknowledg- 
ment on  record,  and  is  stronger  than  his  bond. 
Its  meaning  is  evident  from  the  intention  of  the 
act  of  assembly;  and  is  simply  this,  that  Had- 
field  should  pay  the  money  decreed  to  be  due, 
and  if  he  did  not,  that  Thompson  would  pay  it 
for  hiuL 

2d.  To  the  objection  that  this  is  not  such  an 
obligation  as  will  support  an  action  of  debt,  the 
answer  is,  that  it  is  m  the  nature  of  a  recog- 
nizance in  chancery,  and  an  action  of  debt  will 
lie  on  such  a  recognizance.     1  Esp.  N.  P.  216. 

3d.  The  case  in  3  Mod.  does  not  apply  to  the 
present.  There  the  action  was  upon  a  judg- 
ment. Here  it  is  upon  the  obligation  or  recog- 
nizance of  Thompson.  We  have  declared  for 
as  much  as  was  due  from  Hadfield,  and  no 
more.  The  obligation  of  Thompson  was  to  pay 
what  Hadfield  should  fail  to  pay.  Our  action 
is  for  this.  The  record  of  Fairfax  court,  which 
is  made  part  of  the  declaration^  shows  how  the 
residue  was  discharged. 

4th.  The  court  of  Fairfax  did  not  convert  the 
debt  into  Virginia  currency.  They  only  fixed 
the  principles  on  which  the  exchange  should  be 
made.  The  decree  is  for  sterling,  to  be  dis- 
charged in  current  money  at  a  certain  rate  of 
exchange. 

290*]  *5th.  It  is  the  province  of  the  jury, 
and  not  of  the  court,  to  fix  the  value  of  sterling 
money.  1  Wash.  373,  378.  Bamet  et  al.  v. 
Watson  et  ol. 

6th.  Although  the  year  of  the  decree  is  not 
stated  in  the  declaration,  yet  enough  is  stated 
to  render  it  certain. 

Key  was  to  have  argued  on  the  same  side, 
but  on  examination  of  the  record  of  the  decree 
in  Fairfax,  and  comparing  it  with  the  declara- 
tion ;  and  finding  the  decree  to  be  for  860Z.  129. 
Id.  sterling  with  interest  from  a  certain  day  to 
the  day  of  passing  the  decree,  and  the  declara- 
tion being  only  for  the  principal,  he  considered 
the  variance  as  fatal.  He  had  not  before  noticed 
accurately  the  words  of  the  decree,  but  had 
supposed  the  interest  did  not  stop  at  any  certain 
day,  but  was,  by  the  decree,  to  run  till  the  time 
of  payment.  He  did  not  understand  that  this 
point  had  been  made  in  the  court  below,  and, 
therefore,  had  not  before  examined  the  record 
with  a  view  to  it. 

The  Court  gave  no  opinion  upon  the  other 
points,  but,  considering  this  variance  as  fatal. 

Reversed  the  judgment. 

The  Chief  Justice  observed,  that  there  was  no 
clause  in  the  declaration  stating  that  Thompson 
undertook  to  pay  if  Hadfield  did  not,  and  there- 
fore an  action  of  debt  would  not  lay. 


MANDEVILLE  &  JAMESON 

9. 

JOSEPH  RIDDLE  &  CO. 

In  Virginia,  an  Indorsee  of  a  promissory  note 
cannot  maintain  an  action  against  a  remote  in- 
^rser  for  want  of  privity. 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria,  in  an 
action  on  the  case  brought  by  the  defendant  in 
«rTor  for  money  had  and  received,  which  was 
1» 


the  only  eount  in  the  dedaration;  and  to  which 
the  defendant  pleaded  the  general  issue. 

*The  evidence  offered  and  admitted  [*291 
to  support  the  declaration  was  a  promissory 
note  made  by  Vincent  Gray,  dated  at  Alexan- 
dria on  the  second  of  March,  1798,  by  which 
he  promised  to  paj,  sixty  days  after  date,  to  the 
order  of  Mandeville  &  Jameson,  1,600  dollars 
for  value  received,  negotiable  at  the  bank  of 
Alexandria.  This  note  was  indorsed  by  Man- 
deville &  Jameson  to  James  M'Cleaachan,  and 
by  him  to  Joseph  Riddle  &  Co.,  the  defendants 
in  error.  The  protest  of  a  notary  public,  made 
on  the  fifth  May,  1708,  attesting  that  he  had 
on  that  day  demanded  payment  of  the  note  of 
the  maker,  who  refusea,  and  of  Mandeville  & 
Jameson,  the  first  indorsers,  who  also  refused, 
and  that  James  M'Clenachan,  the  other  indor- 
ser,  did  not  dwell  in  his  district.  The  record 
of  a  suit  on  the  same  note  broiight  by  Joseph 
Riddle  &  Co.,  on  the  14th  of  June,  1708,  against 
Vincent  Gray,  the  maker,  prosecuted  to  final 

t'udgment  and  execution,  upon  which  execution 
le  was  committed  to  gaol,  aifd  took  the  oath  of 
an  insolvent  debtor,  and  was  discharged  on  the 
6th  of  February,  1700. 

The  present  action  was  commenced  in  July, 
1801. 

A  bill  of  exceptions  was  taken  by  the'  defend- 
ants below,  stating  these  facts,  and  that  th^ 
prayed  the  opinion  of  the  Court: 

1st.  Whether  this  action  could  be  sustained 
by  the  present  "plaintiffs  against  the  present 
defendants,  there  being  an  intermediate  indor- 
ser  between  them;"  and, 

2d.  "Whether,  if  the  said  action  is  sustain- 
able, the  said  evidence  is  admissible  upon  a 
single  count  for  monev  had  and  received;''  and 
that  the  opinion  of  the  court  below  was,  that 
the  action  might  be  sustained,  notwithstanding 
the  intermediate  indorser ;  and  that  the  evidence 
was  admissible  upon  the  single  count  for  money 
had  and  received.  Verdict  and  judgment  for 
the  plaintiffs  for  1,010  dollars,  and  costs;  to 
reverse  which  the  defendants  below  sued  out 
the  present  writ  of  error. 

E.  J.  Lee  and  Swann,  for  the  plaintiffs  in 
error. 

Simms,  for  the  defendants. 

*K  J.  Lee.  1st.  The  action  of  indebi-  [*292 
tatus  assumpsit  will  not  lay  for  the  holder 
against  a  remote  indorser,  because  there  is  no 
privity  of  estate  or  privity  of  contract.  It  is  an 
action  at  common  law ;  and  by  the  common  law 
no  action  of  indehitatus  assumpsit  for  money 
had  and  received  will  lay  except  between  privies. 
Kyd,  175,   (113,  114.) 

2d.  There  being  onlj  one  count  in  the  dee- 
laration,  and  that  being  only  for  money  had 
and  received,  the  note  ought  not  to  have  been 
given  in  evidence,  because  it  must  have  been  a 
surprise  to  the  defendants.  In  England  it  is 
usual  to  give  notice  of  the  plaintiff's  real  ground 
of  action  either  by  a  special  count,  or  by  a  for- 
mal notice.  The  defendants  could  not  come 
prepared  to  defend  the  action.  The  action  for 
money  had  and  received  is  said  to  be  in  the  na- 
ture of  a  suit  in  equitjr*  But  here  the  defend- 
ants were  in  a  worse  situation  than  if  a  bill  in 
chancery  had  been  filed  against  them;  for  in 
that  case  the  bill  must  have  stated  the  grounds 
of  the  elaim,  and  shown  the  equitable  circum- 
■tanoes  wfaioh  entitled  the  plaintiffs  to  recover. 

Cranch  1. 
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A  remote  indorser  is  liable  to  the  holder  only 
upon  the  custom  of  merchants,  and,  therefore, 
there  ought  to  have  been  a  special  count  stating 
the  custom. 

The  English  statute  of  Anne  respecting  prom- 
issory notes  is  not  in  force  in  Vir^ia ;  and  the 
act  of  assembly  which  supplies  its  place  only 
allows  an  assignee  ta  bring  an  action  of  debt  in 
bis  own  name  against  the  maker  of  the  note, 
but  gives  no  remedy  against  the  assignors. 
Hence  it  results  that  the  remedy  of  the  assignee 
against  the  assignors  is  either  at  common  law, 
or  under  the  custom  of  merchants.  By  the 
common  law  the  action  of  indehitatua  assump- 
M  lies  only  between  privies;  and  here  is  no 
privity.  And  if  resort  be  had  to  the  custom  of 
merchants,  that  custom  must  be  averred  in  the 
•declaration. 

Simms,  contra. 

Every  indorser  is  as  the  maker  of  a  new  note. 
1  Stra.  479,  Smdlltoood  v.  Vernon,  Esp.  N.  P. 
"SOS*]  33.  2  Burr.  674.  ^Heylin  v,  Adamson. 
He  undertakes  to  pay  the  sum  mentioned  in  the 
note,  if  the  original  maker  does  not.  As  soon 
as  the  original  maker  fails  to  comply  with  his 
•engagement,  that  of  the  indorser  oecomes  ab- 
solute. He  then  becomes  the  holder  of  so  much 
money  as  is  expressed  in  the  note,  to  the  use  of 
bis  immediate  indorsee,  or  of  such  person  as 
be  shall  name. 

It  is  true  the  plaintiffs  below  have  sought 
their  remedy  at  common  law;  and  by  common 
law  they  are  entitled  to  recover.  Every  man 
ought  to  be  compelled  to  pay  money  which  be 
baa  in  his  hands  belonging  to  another,  and  which 
in  equity  and  good  conscience  he  has  no  right 
to  retain.  And  the  principle  is  now  well  es- 
tablished, that  at  common  law  he  may  be  com- 
pelled to  pay  it  by  an  action  for  money  had  and 
received. 

As  to  the  evidence  offered  on  this  county  It 
was  long  doubted,  before  the  statute  of  Anne, 
whether  any  other  than  an  action  of  indehitatua 
'Ossumpeit  for  money  had  and  received,  or  for 
money  lent,  would  lay  upon  a  note.  This  was 
the  ground  of  contention  between  Lord  Holt 
and  the  merchants  of  Lombard  street;  he  stren- 
uously contending  that  the  action  for  money 
bad  and  received,  or  for  money  lent,  was  the 
only  proper  remedy;  and  they  endeavoring  to 
bring  into  use  the  form  of  declaring  upon  a 
note  as  a  specialty.  Although  a  note  may  now, 
imder  the  statute,  be  declared  upon  as  a  sjpe- 
eialty,  yet  the  statute  has  not  talcen  away  the 
common  law  remedy  which  existed  before. 

As  to  surprise^  the  objection  made  would  go 
to  almost  every  case  where  money  had  and  re- 
<ieived  is  the  proper  action;  such  as  where  the 
consideration  nappens  to  fail,  or  where  money 
has  been  paid  by  mistake,  &c. 

Indorsement  is  evidence  that  the  indorser  has 
received  money  of  the  indorsee.  And  at  and 
from  the  time  of  the  indorsement,  the  indorser 
is  debtor  to  the  indorsee,  and  the  debt  may 
be  proved  under  a  commission  of  bankruptcy 
agamst  the  indorser  before  the  note  is  payable. 

In  this  case,  however,  there  could  be  no  sur- 
prise; the  defendants  below  had  notice  of  the 
non-payment  of  the  note,  and  that  they  would 
tl94*]  be  held  liable;  and  it  is  immaterial*  by 
what  means  notice  if  given.    Doug.  138.    Long- 
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In  the  case  of  OranS  v,  VcMghan,  3  Burr. 
1516,  the  cases  upon  promissory  notes  before 
the  statute  of  Anne  are  taken  up  and  consid- 
ered with  great  clearness  and  aoility  by  the 
Court.  Every  principle  established  in  that  case 
furnishes  an  argument  for  the  original  plaintiffs 
in  this.  The  case  there  was,  that  Vaughan 
drew  a  check  or  order  on  his  banker  in  these 
words:  ("pay  ship  Fortune  or  bearer  70Z.") 
and  ffave  it  to  Bicknell,  who  lost  it.  It  was 
foimd  by  some  person  and  honestly  taken  in 
payment  for  goods  by  the  plaintiff,  in  his  way 
of  trade  as  a  mercer.  Payment  of  the  check 
being  stopped  at  the  banker's,  the  plaintiff 
brought  suit  against  Vaughan,  the  drawer,  and 
declared  upon  an  inland  bill,  and  for  money 
had  and  received  to  his  use.  It  was  held  that 
these  notes  are,  by  law,  negotiable,  and  were 
so  before  the  statute  of  Anne,  and  that  the 
bearer  of  them  might  maintain  an  action  as 
bearer,  where  he  could  entitle  himself  to  them 
on  a  valuable  consideration,  and  for  this  was 
cited  ninton*8  Case,  2  Shower,  236,  in  the  reign 
of  Charles  II. 

Crawley  t?.  Croiother,  2  Freeman,  257,  in  the 
year  1702,  before  the  statute  of  Anne. 

1  Salk.  126,  pi.  5.  Anonymous,  10  Wm.  III. 
and  Miller  v.  Race,  1  Burr.  452,  31  Geo.  II. 

That  the  only  dispute  before  the  statute  of 
Anne  was  as  to  the  mode  of  declaring;  but 
that  it  never  was  disputed  "that  an  action  upon 
an  indebitatus  assumpsit  generally  for  money 
lent,  might  be  brought  upon  a  note  payable  to 
one  or  order;"  and  cites  2  Lord  Eaym.  758, 
Gierke  v.  Martin.  "That  upon  the  second 
count,"  Lord  Mansfield  said,  'The  present  case 
is  quite  clear,  bevond  all  dispute.  For  un- 
doubtedly, an  action  for  money  had  and  re- 
ceived to  the  plaintiff's  use  may  be  brought  by 
the  bona  fide  bearer  of  a  note  made  payable  u» 
bearer.  There  Is  no  case  to  the  contrary.  It 
was  certainly  money  received  for  the  use  of  the 
original  advancer  of  it;  and  if  so,  it  is  for  the 
use  of  the  person  who  has  the  note  as  bearer. 

And  Wilmot,  Justice,  said,  that  it  was  noto- 
rious, that  such  notes  were  in  fact  and  prac- 
tice negotiated.  "Probably,  ♦the  jury  [*295 
took  upon  themselves  to  consider,  whether  such 
bills  or  notes  as  this  is,  were  in  their  own  na- 
ture negotiable;  but  this  is  a  point  of  law;  and 
by  law,  they  are  negotiable."  And  again  he 
says,  "but  this  is  a  negotiable  note;  and  the 
action  may  be  brought  in  the  name  of  the  bearer. 
Bearer  is  desoriptio  persona,  and  a  person  may 
take  by  that  description  as  well  as  by  any 
other.  In  the  nature  of  the  contract,  there  is 
no  impropriety  in  his  doing  so.  It  is  a  contract 
to  pay  the  bearer,  or  to  the  person  to  whom  he 
sh^l  deliver  it,  (whether  it  be  a  note  or  a  bill 
of  exchange,)  and  it  is  repugnant  to  the  con- 
tract, that  the  drawer  should  object  that  the 
bearer  has  no  right  to  demand  payment  from 
him.  The  reasons  given  in  the  cases  that  are 
opposite  to  this  are  altogether  unsatisfactory." 
Even  before  the  statute  of  S  and  i  Awne,  Lord 
Chief  Justice  Holt  himself  thought  that  an  in- 
dehitatus  assumpsit  for  money  lent,  or  for 
money  had  and  received,  might  be  maintained 
upon  such  a  note." 

And  Yates,  Justice,  said,  "Nothing  can  bo 
more  peculiarly  negotiable  than  a  draught  or 
bill  payable  to  bearer:  which  is,  in  its  nature, 

8  113 


296 


SUPBEMX  OOUBT  OT  THS  UlOTSD  STATES. 


180$ 


pajabU  from  hand  to  hand,  ioiie$  quotiea.*'  It 
nad  been  doubted.  It  is  true,  whether  that  ape- 
dee  of  action,  where  the  plaintiff  deelaree  upon 
the  note  itself  as  upon  a  specialty,  was  proper; 
but  here  is  a  count  upon  a  general  indebitatus 
aasumpait,  for  money  had  and  received  to  the 
plaintiff's  use.  The  question,  whether  he  can 
maintain  this  action,  depends  upon  its  being 
assignable,  or  not.  The  original  advancer  of 
the  money  manifestly  appears  to  have  had  the 
monev  in  the  hands  of  the  drawer,  and,  there- 
fore, he  was  certainly  entitled  to  brinff  this  ac- 
tion. And  if  he  transfers  his  property  to  an- 
other person,  that  other  person  may  also  main- 
tain the  like  action.  Whoever  has  money  in 
the  hands  of  another  may  bring  such  an  action 
against  him.  This  appears  from  the  determina- 
tion in  the  case  of  Ward  v.  Evans,  reported  in 
2  Lord  Ravm.  930,  where  not  a  shillinff  of  money 
had  passed  betweei\  the  plaintiff  and  defendant ; 
and  yet  Holt  and  Powell  both  held  that  an  in- 
debitatus assumpsit  for  moneys  received  to  the 
plaintiff's  useproperly  lay." 

This  case  clearly  shows,  that  actions  upon 
promissoij  notes  payable  to  bearer,  or  order, 
296*]  might  have  been  maintained  ^before  the 
statute  of  Anne;  and  that  such  actions  did  not 
depend  upon  the  privi^  of  contract.  There  cer- 
tamly  is  not  more  privity  of  contract  between 
the  drawer  of  a  note,  and  the  bearer,  (espe- 
cially after  that  note  has  been  lost  by  the  law- 
ful owner,  and  comes  to  the  hands  of  the  plain- 
tiff through  the  finder,)  than  between  the  maker 
of  a  note  payable  to  order,  and  the  indorsee. 
It  also  shows  that  there  are  certain  instruments, 
which  are  negotiable  in  their  own  nature  by 
force  of  the  contract  itself,  independent  of  stat- 
ute law;  and  that  a  promisee  may  as  well  be 
described  hy  being  the  bearer  of  a  certain  pa- 
per as  by  being  named  with  his  christian 
and  surname.  And  if  he  may  be  designated  by 
the  fact  of  being  the  bearer  of  a  paper,  there 
is  no  reason  why  he  may  not  equally  be  de- 
scribed by  the  fact  of  his  being  the  nominee  of 
a  certain  other  person,  and  the  holder  of  a  cer- 
tain note. 

There  is  no  doubt  that  before  the  statute  of 
Anne  notes  were  passed  from  one  to  another, 
and  actions  for  money  had  and  received  were, 
on  common  law  principles,  maintained  by  the 
bearers  and  indorsees.  The  indorsement  was 
considered  as  conveying  or  assigning  the  money 
of  the  payee  in  the  luinds  of  the  maker;  and 
the  original  contract  of  the  maker  was,  to  hold 
the  money  to  the  use  of  the  payee,  or  of  such 
person  as  he  should  appoint.  Privity  of  con- 
tract is  not  the  ground  of  the  action  for  money 
had  and  received.  And  among  the  many  cases 
of  that  kind,  ^ere  will  be  scarcely  found  one 
in  which  sudi  a  privity  has  existed.  If  I  lose 
money,  I  may  have  this  action  against  the 
finder.  If  A.  delivers  money  to  6.  to  be  paid 
over  to  C.  the  latter  may  maintain  this  action 
against  6.  If  a  man,  under  pretence  of  au- 
thority from  me,  receive  money  due  to  me,  I 
may  recover  it  of  him  in  this  form  of  action. 
So  if  I  pay  money  to  another  by  mistake.  So 
if  a  man  obtains  money  from  me  by  fraud  and 
deceit.  So  if  the  consideration  of  a  bargain 
fail.  So  if  one  pretending  a  right  to  an  office 
receive  fees,  the  rightful  officer  may,  by  an  ac- 
tion for  money  had  and  received,  recover  of 
him  the  amount  of  fees  so  reoeivad. 
U4 


The  indorser  is  a  new  drawer  as  to  all  the 
subseauent  parties.  He  has  received  money 
from  his  indorsee  which  he  engages  to  hold  to 
his  use,  or  to  the  use  of  such  person  as  he  shall 
appoint,  in  case  the  maker  does  not  pay 
*the  note  on  demand.  This  principle  [*297 
results  from  the  custom  of  merchants;  for  the 
moment  a  promissory  note  payable  to  order  ia 
indorsed,  it  becomes,  in  its  nature,  independent 
of  any  statute,  an  inland  bill  of  exchange,  both 
in  form  and  substance.  The  indorser  orders 
the  maker  to  pay  to  the  indorsee,  or  his  order, 
the  sum  of  money  mentioned  in  the  note.  Hie- 
maker  lyy  signing  the  note  acknowledges  that 
he  has  effects  of  the  payee,  to  the  amount  of 
the  note,  in  his  hands ;  and  by  making  the  note 
payable  to  the  order  of  the  payee,  he  authoriaea 
the  payee  to  draw  upon  him  for  that  amount^ 
and  pledges  himself  to  honor  the  draft.  An 
accei)tance  may  be  made  before  the  bill  is  issued, 
and  is  equally  binding  as  if  made  aft^.  Kyd. 
48,  49.  The  signature  of  the  maker  to  the  note 
is  an  acceptance  of  the  payee's  bilL  No  part 
or  circumstance  of  a  bill  of  exchange  is  wanting. 

The  plaintiffs  below,  therefore,  were  dearnr 
entitled  to  recover  the  monc^  from  the  defend- 
ants; and,  therefore,  the  defendants  ought  not 
in  justice  and  good  faith  to  withhold  it.  In 
such  a  case  there  never  has  been  a  doubt  but 
that  the  bill  may  be  given  in  evidence  on  the 
count  for  money  had  and  received. 

Swann,  in  reply. 

If  the  indorser  is  liable,  it  must  be  under  the 
act  of  assembly.  But  the  act  of  assembly  gives 
an  action  only  a^inst  the  maker,  as  is  evident 
from  the  provision  for  allowing  all  just  dis- 
counts, not  only  against  the  holder  but  against 
his  assignor  before  notice.  No  case  can  be 
found  of  an  action  for  money  had  and  received 
brought  by  an  indorsee  against  a  remote  in- 
dorser, dther  before  the  statute  of  Anne  or 
after.  The  cases  dted  are  of  a  note  payable  to 
bearer. 

If  any  action  will  lay,  it  must  be  on  the 
statute  of  Virginia. 

Mabshall,  Chief  Justice: 

It  is  decided  in  Virginia  that  an  action  is 
maintainable  bv  the  assignee  against  the 
assignor,  and  not  under  the  act  of  assembly. 

'February  26th.  The  Chief  Justice  [*298 
delivered  the  opinion  of  the  court. 

'The  onlv  question  in  this  case  is,  whether 
an  action  of  indebitatus  assumpsit  can  be  main- 
tained by  the  assignee  of  a  promissory  note 
made  in  Virginia,  against  a  remote  assignor. 

'The  act  of  the  Virginia  assemblv  whidi 
makes  notes  assignable,  gives  the  assignee  an 
action  of  dd>t  in  his  own  name  against  the 
maker  of  the  note,  but  is  silent  with  respect  to 
the  claim  of  the  assignee  against  the  assignor. 
It  was  therefore  long  a  doubt  whether  the 
assignor  became  liable  on  his  mere  assignment, 
without  any  special  agreement,  for  the  contents 
of  the  note,  in  the  event  of  the  insolvencv  of 
the  maker.  This  doubt  has  at  length  been 
settled  in  Virginia,  so  far  as  to  declare  the  lia- 
bilitv  of  the  assignor  on  such  assignment;  but 
not  the  amount  for  which  he  is  liable.  It  seems 
to  be  yet  a  question  whether  he  is  answerable 
for  the  sum  mentioned  in  the  note,  or  for  only 
so  much  as  he  received  for  it,  provided  he  shall 
be  able  to  prove  the  sum  actually  recdved.  It 
is  also  a  question  whether  the  assignee  can  have 
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redone  to  anj  other  tlian  bis  immediate  as- 
sisnor. 

^'As  the  act  of  assembly  gives  no  right  to  sue 
the  assignor,  such  an  action  can  only  be  main- 
tain^ on  the  promise  which  the  law  implies 
from  the  assignment,  and,  consequently,  can 
only  be  sustained  by  and  against  the  persons  to 
and  from  whom  the  law  implies  such  a  promise 
to  have  been  made.  As  the  assi^ment  is  made 
to  a  particular  person,  the  law  implies  a  prom- 
ise to  that  person;  but  it  raises  no  promise  to 
any  other.  There  is  no  fact  on  whicn  to  imply 
such  promise. 

'^n  the  language  of  the  books,  there  is  n. 
privity  between  the  assignor  and  his  immediate 
assignee;  but  no  privity  is  perceived  between 
tiie  assignor  and  his  remote  assignee.  The  im- 
plied promise  growing  out  of  the  indorsement,  is 
not  considered  as  having  been  made  assignable 
hj  the  act  of  assembly,  and,  therefore,  the  as- 
signee of  that  promise  cannot  maintain  an  ac- 
tion of  indebitatus  asaumpait  on  it. 
299*]  ^'It  is,  therefore,  the  opinion  of  the 
Court  that  this  action  is  not  maintainable,  and 
that  tlie  judgment  ought  to  be  reversed."^ 


STUAET  V.  LAIRD. 

A  came  may.  hy  act  of  congress,  be  transferred 
fh>m  one  Inferior  trlbnDal  to  another. 

A  contemporary  exposition  of  the  constitution, 
practiced  and  acquiesced  under  for  a  period  of 
years,  fixes  the  construction;  and  the  court  will 
not  shake  or  control  It. 

ERROR  from  the  6th  circuit  in  the  Virginia 
district 

An  action  of  covenant  was  brought  in  Jan- 
uaiy,  1801,  in  ''the  court  of  the  United  States 
for  the  middle  circuit  in  the  Virginia  district," 
lyy  John  Laird,  a  citizen  of  the  state  of  Mary- 
land, for  and  on  behalf  of  Laird  and  Robertson, 
of  Port  Glasgow,  and  subjects  of  the  King  of 
Great  Britain,  i^inst  Hugh  Stuart,  a  citizen 
•ad  inhabitant  of  the  state  of  Virginia. 

At  the  rules,  in  February,  1801,  there  was  an 
office  judgment  against  the  defendant  for  dam- 
ages, Ac  ''which  damages,"  says  the  record, 
"are  to  be  inquired  of  and  assessed  by  a  jury 
to  be  summoned  by  the  marshal,  and  impaneled 
before  the  next  court  of  the  United  States  for 
the  middle  circuit  in  the  Virginia  district,  which 
commences  on  the  22d  day  of  May  next  ensu- 
ing, and  so  the  cause  aforesaid  stood  continued, 
by  virtue  of  the  statute  in  such  case  made  and 
provided,  until  the  court  of  the  United  States 
for  the  fourth  circuit  in  the  Virginia  district, 
continued  bv  adjournment  and  holden  at  the 
eapitol  in  the  city  of  Richmond  aforesaid,  on 
Thursday,  the  17th  day  of  December,  1801 ;  at 
which  day,  to  wit,  at  a  court  of  the  United  States 
for  the  fourth  circuit  in  the  eastern  district  of 
Virffinia,  continued  by  adjournment,  and  holden 
at  Sie  eapitol,  in  the  city  aforesaid,  before  the 
honorable  the  judges  of  the  said  court,  came  as 
800*]  well  *th6  plaintiff,"  &c,  and  the  office 
judgment  being  set  aside  and  issue  joined  upon 
the  plea  of  covenants  performed,  there  was  ver- 
dict and  judgment  for  the  plaintiff ;  upon  which 
a  fieri  faoiaa  issued,  reciting>  in  the  usual  form, 

1. — See  note  (A)  In  the  appendix  to  this  volume 
«f  reports. 
Cimiicii  L 


the  judgment  recovered  "in  the  court  of  the 
United  States  for  the  fourth  circuit  in  the  east- 
ern Virginia  district/'  and  returnable  "before 
the  judges  of  the  said  court  at  Richmond,  in  the 
mstem  Virginia  district,  on  the  26th  day  of 
Vpril  next.^  "Witness,  Philip  Barton  Key, 
Esq.  chief  judge  of  the  said  coiirt. 
.  The  return  on  this  execution  was  as  follows, 
viz.: 

"Executed  on  Maria  and  child,  Paul,  Jenny, 
Selah,  Kate  and  Anna,  and  a  bond  taken  with 
Charles  L.  Carter  security,  for  the  delivery 
thereof  at  the  Eagle  tavern,  in  the  city  of  Rich- 
mond, on  the  20th  day  of  April,  1802,  the  con- 
dition of  which  was  not  complied  with. 

Bbit.  Moslet,  D.  M.  for 
Jos.  SooTT,  M.  E.  V.  D." 

The  record  then  goes  on  to  state,  "that  here- 
tofore, to  wit,  at  a  court  of  the  United  States 
for  the  fifth  circuit,  continued  by  adjournment, 
and  held  at  the  eapitol,  in  the  cify  of  Richmond, 
in  the  district  of  Virginia,  before  the  honorable 
the  Chief  Justice  of  the  United  States,  on 
Thursday,  the  2d  of  December,  1802,  came  John 
Laird,  on  behalf  of  Laird  and  Robertson,  by 
Daniel  Call,  gent,  his  attorney,  and  moved  the 
said  court  for  judgment  and  award  of  execu- 
tion against  Hugh  Stuart  and  Charles  L.  Car- 
ter, upon  a  bond  entered  into  by  them  for  the 
forthcoming  and  delivery  of  certain  property 
therein  mentioned  to  the  marshal  of  the  east- 
em  Virginia  district,  on  the  day  and  at  the 
place  of  sale,  which  was  taken  by  virtue  of  a 
writ  of  fieri  faoiaa  issued  from  the  court  of  the 
United  States  for  the  fourth  circuit  in  the 
eastern  Virginia  district,  against  the  estate  of 
the  defendant  Hugh  Stuart,  which  bond  is  in 
the  words  and  figures  following,  to  wit,"  Ac 
the  condition  of  which  refers  to  the  fieri  faoiaa 
sued  out  of  the  court  of  the  United  States  for 
the  fourth  circuit  in  the  eastern  Virginia  dis- 
trict. 

*The  defendants  appeared  and  "show-  [*301 
ed  as  causes  why  the  said  execution  shoidd  not 
be  awarded. 

"1st.  That  the  motion  is  authorized  by  no 
law  of  the  United  States,  and  bv  no  part  of  the 
common  law,  and  hath  been  hitherto  in  similar 
instances,  or  such  as  are  nearly  similar,  used 
and  admitted,  and  awards  of  execution,  such  as 
that  now  prayed  for,  made  in  the  courts  of  the 
United  States  upon  the  construction  of  an  act 
of  congress  approved  on  the  24th  day  of  Sep- 
tember, 1789,  by  virtue  of  which  awards  of 
execution  in  such  cases  have  heretofore  be«k 
made  in  the  said  courts,  agreeably  to  an  act  of 
the  general  assembly  of  Virginia,  passed  on  the^ 
10th  day  of  December,  1793:  and  the  said  de- 
fendants do  aver  that  the  said  act  of  congress 
doth  not  make  the  laws  of  the  several  States- 
rules  of  decision  in  the  courts  of  the  United 
States  in  any  case  whatever,  except  in  trials  at 
common  laV;  and  that  no  decision  which  can 
be  given  on  the  said  motion  will  be  a  decision 
in  a  trial  at  common  law. 

"2d.  That  the  said  act  of  the  general  assem- 
bly of  Virginia  is  in  dero^tion  of  the  common 
law,  and  deprives  the  citizen  of  trial  lyy  jury, 
and  that  the  terms  In  all  such  acts  prescribed 
should  be  r^gulari;^  and  strictly  observed  by  all 
such  as  would  entitle  themselves  to  the  boiefit 
thereof,  which  hath  not  been  done  by  the  plidn- 
.  Uff  in  the  present  motion;  first,  be(»use,  agree* 
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ably  to  the  said  act,  on  forfeiture  of  such  bond, 
the  officer,  who  hath  taken  the  same,  shall  re- 
turn the  same  to  the  office  of  the  court  from 
whence  the  execution  issued,  the  levying  where- 
of gave  him  authority  to  receive  the  same ;  and 
that  such  court  may,  upon  motion  of  the  per- 
son to  whom  it  is  payable,  after  the  obligor  hath 
failed  in  the  performance  of  the  condition  there- 
of, award,  an  execution  thereon;  but  neither  the 
said  act  of  assembly  or  congress,  nor  anv  other 
act  of  assembly  or  congress,  or  part  of  the  com- 
mon law,  doth  give  such  power  to  any  other 
court;  and  the  said  defendant  avers  that  it  ap- 
pears on  the  face  of  the  notice  groimding  the 
plaintiff's  motion,  that  the  execution  whereon 
^e  same  was  taken,  was  issued  from  the  office 
of  the  court  of  the  United  States  for  the  fourth 
circuit  in  the  eastern  Virginia  district,  where 
the  judgment  grounding  the  same  is  there  said 
to  have  been  obtained:  and,  2d.  Because 
302*]  •that  court  doth  not  now  exist,  and  this 
honorable  court  is  a  different  court  from  that 
court;  3d.  That  the  act  of  congress  passed  on 
the  29th  day  of  April,  1802,  entitled  "An  act 
to  amend  the  judicial  system  of  the  United 
States,"  in  so  far  as  it  annihilated  the  court  of 
the  United  States  for  the  fourth  circuit  in  the 
eastern  Virginia  district,  wherein  the  said  judg- 
ment was  rendered,  is  unconstitutional  and  voia, 
and  doth  not  authorize  this  court  to  award  an 
execution  on  the  said  bond  on  motion. . 

''All  which  matters  and  things  the  said  de- 
fendant doth  aver  as  causes  wny  this  honor- 
able court  ought  not  to  award  execution  on  the 
said  bond  on  the  present  motion,  and  is  ready 
to  prove  the  same  as  this  honorable  court  shall 
•direct;  wherefore  they  pray  judgment  whether 
the  Ck>urt  here  will  take  further  cognizance  of 
the. said  motion." 

To  this  plea  there  was  a  general  demurrer 
and  joinder;  and  the  Court  below  being  of 
opinion  that  the  plea  was  insufficient,  gave 
judgment  for  the  plaintiff. 

To  reverse  that  judgment  the  defendant 
Stuart  sued  out  the  present  writ  of  error;  and 
the  errors  assigned  were  in  substance  similar  to 
those  alleged  in  bar  of  the  motion. 

C.  Lee,  for  the  plaintiff  in  error.  ^ 

The  act  of  assembly  of  Virginia  which  gives 
this  summary  remedy  upon  forthcoming  bonds, 
allows  the  motion  for  judgment  to  be  made 
only  to  the  same  court  from  which  the  execu- 
tion issued. 

In  this  case  the  execution  issued  from  the 
court  of  the  United  States  for  the  fourth  cir- 
cuit in  the  eastern  Virginia  district,  composed 
of  Judges  Key,  Taylor,  and  M'Gill. 

The  motion  was  made  to  the  court  of  the 
United  States  for  the  fifth  circuit  in  the  Vir- 
ginia district,  holden  by  the  Chief  Juatioe  of  the 

United  States.  ^,  ^  .^ 

This  is  not  the  same  court  fron\  which  the 
execution  issued.  The  motion,  therefore,  in 
this  court,  was  not  regular,  unless  it  be  made  so 
by  the  acts  of  congress  of  March  8th,  1802,  c. 
8,  and  29th  April,  1802,  c.  31.  The  process  in 
this  case  was  summary,  and  the  pleadings,  al- 
303*]  though  in  ♦this  instance  they  happen  to 
be  reduced  to  writing,  are  in  fact  ore  tenua. 
A  position  will  be  taJcen  the  direct  reverse  of 
that  contained  in  the  second  point  of  the  plea 
mentioned  In  the  transcript  of  the  record. 
The  court  of  the  fifth  eirouit  ought  not  to 
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have  taken  cognizance  of  the  motion;  because 
the  court  of  uie  fourth  circuit  did  exist,  and 
not  because  it  did  not  exist,  as  alleged  in  the 
plea. 

If  the  acts  of  8th  March  and  29th  April,  1802, 
are  constitutional,  then  it  is  admitted  there  is 
no  error  in  the  judgment ;  because,  in  that  case, 
the  courts  ceased  to  exist,  the  judges  were  con- 
stitutionally removed,  and  the  transfer  from  the 
one  court  to  the  other  was  legal.  But  if  those 
acts  are  unconstitutional,  then  the  court  of  the 
fourth  circuit  still  exists,  the  judges  were  not 
removed,  and  the  transfer  of  jurisdiction  did 
not  take  place.  The  legislature  did  not  intend 
to  transfer  causes  from  one  existing  court  to 
another.  If,  then,  the  courts  still  exist,  the 
causes  not  being  intended  to  be  removed  from 
existing  courts,  were  not  removed. 

But  we  contend  that  those  acts  were  uncon- 
stitutional so  far  as  they  apply  to  this  cause. 

1st.  The  first  act  (March  8,  1802)  is  uncon- 
stitutional, inasmuch  as  it  goes  to  deprive  the 
courts  of  all  their  power  and  jurisdiction,  and 
to  displace  judges  who  have  been  guilty  of  no 
misbehavior  in  their  offices. 

By  the  constitution  of  the  judges  both  of  th* 
supreme  and  the  inferior  courts,  are  to  hold 
their  offices  during  good  behavior.  So  much 
has  been  recently  said,  and  written,  and  pub- 
lished upon  this  subject,  that  it  is  irksome  to  re- 
peat arguments  which  are  now  familiar  to  every 
one. 

There  is  no  difference  between  the  tenure  of 
office  of  a  judge  of  the  Supreme  Court  and  that 
of  a  judge  of  an  inferior  court.  The  reason  of 
that  tenure,  to  wit,  the  independence  of  the 
judge,  is  the  same  in  both  cases;  indeed  the 
reason  applies  more  strongly  to  the  case  of  the 
inferior  judges,  because  to  them  are  exclusively 
assigned  cases  of  life  and  death. 

*It  is  admitted  that  congress  have  the  [*304 
power  to  modify,  increase  or  diminish  the  power 
of  the  courts  and  the  judges.  But  that  is  a 
power  totally  different  from  the  power  to  de- 
stroy the  courts,  and  to  deprive  them  of  all 
power  and  jurisdiction.  The  one  is  permitted 
by  the  constitution,  the  other  is  restrained  by 
the  regard  which  the  constitution  pays  to  the 
independence  of  the  judges.  They  may  modi^r 
the  courts,  but  they  cannot  destroy  them,  if 
thereby  they  deprive  a  judge  of  his  office.  This 
provision  of  the  constitution  was  intended  to 
place  the  judges  not  only  beyond  the  reach  of 
executive  power,  of  which  the  people  are  always 
jealous,  but  also  to  shield  them  from  the  at^ 
tack  of  that  party  spirit  which  always  predom- 
inates in  popular  assemblies.  That  this  was 
the  principle  intended  to  be  guarded  by  the 
constitution  is  evident  from  the  contemporane- 
ous exposition  of  that  instrument,  published 
under  the  title  of  The  FederaUsi,  and  writt«i, 
as  we  all  know,  by  men  high  in  the  esteem  of 
their  country.    Federalist,  vol.  2,  No.  78.* 

Mr.  Lee  also  cited  and  read  the  speeches  of 
Mr.  Madison,  in  the  convention  of  Virginia, 
(Debates,  vol.  1,  p.  112,)  of  Mr.  Nicholas,  (vol. 

1. — ^To  show  that  snch  writings  are  to  be  regard- 
ed In  forming  the  true  construction  of  the  constlta- 
tlon,  he  read  from  a  newspaper  what  was  said  to  be 
an  answer  from  the  President  of  the  United  States 
to  an  address  from  sundry  inhabitants  of  Provi- 
dence, in  which  the  President  is  supposed  to  have 
said,  'The  constitution  on  which  our  union  rests, 
■hall  he  adminietered  bj  me  aooordlng  to  the  safi 
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1,  p.  32,  and  vol.  2,  p.  162,)  and  of  Mr.  Marshall, 
(in  p.  125.) 

The  words  during  good  behavior  cannot  mean 
during  the  will  of  congress.  The  people  have  a 
right  of  the  services  of  those  judges  who  have 
been  constitutionallv  appointed,  and  who  have 
been  unconstitutionally  removed  from  office.  It 
la  the  right  of  the  people  that  their  judges 
should  be  independent;  that  they  should  not 
stand  in  dread  of  any  man  who,  as  Mr.  Henry 
said  in  the  Virginia  convention,  has  the  con- 
gress at  his  heels. 

305*]  *Jt  is  admitted  that  the  powers  of 
courts  and  judges  may  be  altered  and  modified, 
but  cannot  be  totally  withdrawn.  By  the  re- 
pealing law  the  powers  of  both  are  entirely 
taken  away. 

But  the  laws  are  also  unconstitutional,  be- 
cause they  impose  new  duties  upon  the  judges 
of  the  Supreme  Court,  and  thereby  infringe 
their  independence ;  and  because  they  are  a  leg- 
islative instead  of  an  executive  appointment  of 
judges  to  certain  courts.  By  the  constitution 
all  civil  officers  of  the  United  States,  including 
judges,  are  to  be  nominated  and  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  senate,  and  are  to  be  commissioned  by 
the  President. 

The  act  of  29th  April,  1802,  appoints  the 
••present  Chief  Justice  of  the  Supreme  Court." 
a  judge  of  the  court  thereby  established.  He 
might  as  well  have  been  appointed  a  judge  of 
the  circuit  court  of  the  District  of  Columbia,  or 
the  Mississippi  territory.  Besides,  as  judge  of 
the  Supreme  Court,  he  could  not  exercise  the 
duties  or  jurisdiction  assigned  to  the  court  of 
the  fifth  circuit,  because,  by  the  constitution  of 
the  United  States,  the  Supreme  Court  has  only 
appellate  jurisdiction;  except  in  the  two  cases 
wnere  a  state  or  a  foreign  minister  shall  be  a 
narty.  The  jurisdiction  of  the  Supreme  Court, 
therefore,  being  appellate  only,  no  judge  of  that 
court,  as  such,  is  authorized  to  hold  a  court  of 
original  jurisdiction.  No  act  of  congress  can 
extend  the  original  jurisdiction  of  the  Supreme 
Court  beyond  the  bounds  limited  by  the  consti- 
tution. 

A  party  in  this  court  has  a  right  to  have  his 
cause  tried  by  six  judges.  He  has  a  right  to  an 
unbiased  court,  whether  the  whole  six  sit  or  not. 
A  judge,  having  tried  the  cause  in  the  court 
below,  and  given  judgment,  must  be  in  some 
measure  committed;  he  feels  an  anxiety  that  his 
judgment  should  be  affirmed.  The  case  of  Clerk 
and  Nightingale,  3  Dal.  will  illustrate  this  prin- 
ciple. The  suit  was  first  tried  before  Chief 
Justice  Ellsworth,  whose  opinion  upon  the 
merits  was  in  favor  of  the  plaintiflf  A  writ  of 
error  was  brought,  and  the  judgment  reversed 
for  error  in  pleading,  and  the  cause  remanded  to 
be  again  tried.  Judge  Cushing  held  the  court 
on  the  second  trial,  and  his  opinion  also  was  in 
favor  of  the  plaintiff  upon  the  merits.  A  second 
writ  of  error  was  brought  and  tried  in  the  Su- 
806»]  preme  'Court  before  Chief  Justice  Ells- 
worth, Judges  Cushing,  Paterson,  Washington, 
and  Chase,  and  the  judgment  was  reversed  by 


the  three  last  mentioned  judges,  who  made  a 
majority  of  the  court. 

A  degree  of  respect  is  certainly  due  to  prece- 
dents and  past  practice.  If  it  be  said  that  the 
practice  from  the  year  1789  to  1801  is  against 
us,  we  answer  that  the  practice  was  wrong,  that 
it  crept  in  unawares,  without  consideration  and 
without  opposition;  congress  at  last  saw  the 
error,  and  in  1801  they  corrected  it,  and  placed 
the  judicial  system  on  that  ground  upon  which 
it  ought  always  to  have  stc^d.  By  the  act  of 
February  13,  1801,  the  precedent  was  broken^ 
so  that  now  precedents  are  both  ways.  If  there 
are  twelve  years  practice  against  us,  there  is  one 
year  for  us.  There  has  never  been  a  judidal 
decision  upon  the  subject.  The  time  has  now 
come  when  the  true  construction  ought  to  be 
settled. 

If  the  construction  is  as  we  contend,  then  the 
court  below  had  no  jurisdiction.  The  power  of 
congress  to  transfer  causes  from  one  court  to 
another  is  admitted;  but  if  the  acts  of  March 
and  April,  1802,  are  totally  unconstitutional, 
they  are  void;  the  causes  have  not  been  trans- 
fered,  and  the  court  of  the  fourth  circuit  still 
exists,  with  all  its  powers  and  jurisdiction. 

Gantt,  contra. 

This  suit  was  ori^nally  instituted  in  the  cir- 
cuit court  which  existed  under  the  law  of  1789, 
and  was  transfered  by  the  act  of  February  13th, 
1801,  to  the  new  circuit  court  by  that  act  estab- 
lished. It  was  afterwards,  by  the  act  of  180?, 
retransfered  to  the  circuit  court  under  the  act 
of  1789,  so  that  if  the  transfer  by  the  act  of 
1801  was  constitutional,  the  retransfer  by  the 
act  of  1802  must  be  equally  constitutional. 

No  error  is  relied  on  but  the  want  of  juris- 
diction. 

It  is  admitted  that  congress  have  power  to 
transfer  the  jurisdiction  of  causes  from  one  in- 
ferior court  to  another;  and,  therefore,  the 
question  whether  they  have  the  power  to  deprive 
a  judge  of  his  office,  does  not  belong  to  this  case. 
*It  has  nothing  at  all  to  do  with  it.  But  [*307 
admitting)  for  the  sake  of  argument,  that  con- 
gress have  not  the  latter  power,  yet  an  act  may 
be  constitutional  in  part,  and  unconstitutional 
in  part. 

Congress  have  an  express  power  by  the  con- 
stitution to  constitute,  and,  from  time  to  time 
to  ordain  and  establish  tribunals  inferior  to 
the  Supreme  Court.  The  tenure  of  office  may  be 
a  restraint  in  part  to  the  exercise  of  this  power, 
but  cannot  take  away  altogether  the  right  to 
alter  and  modify  existing  courts. 

There  are  not  more  instances  of  independent 
decisions  by  the  judges  in  England,  since  they 
have  become  independent  of  the  crown,  than 
before;  for  before  that  time,  we  find  that  judges 
have  been  sent  to  the  tower  for  the  independ- 
ence of  their  opinions. 

The  provision  of  the  constitution  respecting 
tenure  by  good  behavior  was  not  intended  to 
protect  the  judge;  but  for  the  benefit  of  the  peo- 
ple, that  judges  might,  by  the  permanence  of 
their  offices^  be  always  men  of  experience  and 
learning.  It  is  admitted  by  Mr.  Lee,  that  if  any 
power  remained  in  the  circuit  court  of  fhe  fourth 


ud  honest  meaning  contemplated  hy  the  plain  un- 
serstandins  of  the  people  of  the  United  States,  at 
the  time  of  its  adoption ;  a  meaning  to  be  found  in 

the  explanations  of  those  who  a<^ocated,  not  of . . 

Jnoie  who  opposed  It;  and  who  opposed  it  merely    of  question. 
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lest  the  construction  should  be  applied  which  thcf 
denounced  as  possible.  These  explanations  are 
preserved  in  publications  of  the  time,  and  are 
too  recent  in  the  memories  of  most  men  to  admit 
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tircuit,  the  act  was  constitutional.  But  even  if 
the  whole  powers  were  taken  away,  yet  new 
powers  and  new  duties  might  have  oeen  given. 
It  does  not  follow  that  because  the  court  is 
abolished,  the  office  of  the  judge  is  taken  awaj. 
And  if  the  act  of  1802  is  unconstitutional,  be- 
cause it  abolishes  the  drcnit  courts  then  exist- 
ing, the  act  of  1801  is  equally  so  by  abolishing 
the  old  circuit  courts. 

But,  as  was  before  observed,  there  is  no  ne- 
cessity or  wish  to  go  into  this  argument;  it  is 
not  pertinent  to  the  present  cause ;  for  the  only 
cpiestion  here  is,  whether  conffress  had  power  to 
mnsfer  the  cause  from  the  fourth  to  the  fifth 
drouit  court,  and  not  whether  the  fourth  circuit 
coiurt  or  its  judges  are  still  in  existence. 

As  to' the  objection  that  the  law  of  1789  is 
unconstitutional,  inasmudi  as  it  ffives  circuit 

Sowers,  or  original  jurisdiction,  to  fudges  of  the 
upreme  Coi^;  it  is  most  probaole  that  the 
members  of  the  first  congress,  many  of  them 
having  been  members  of  the  convention  which 
308*]  formed  *the  constitution,  best  knew  its 
meaning  and  true  construction.  But  if  they 
were   misttUcen,   yet   the  acouiescence   of  the 

i'udges,  and  of  the  people,  unaer  that  construc- 
ion,  has  given  it  a  sanction  which  ought  not 
now  to  be  questioned. 

Lee,  in  reply. 

The  acts  of  1801  and  1802,  were  not  alike  in 
abolishing  the  circuit  courts.  The  former,  in 
abolishing  the  then  existing  courts,  did  not  turn 
the  judges  out  of  office,  or  in  any  degree  affect 
their  independence;  but  the  act  of  1802  strikes 
off  sixteen  judges  at  a  stroke,  drives  them  from 
their  offices,  and  assigns  their  duties  to  others. 

An  error  was  committed  in  1780.  That  act 
was  unconstitutional,  but  the  act  of  1801  re- 
stored the  system  to  its  constitutional  limits. 
We  now  contend  for  the  pure  construction  of  the 
constitution,  and  hope  it  will  be  established, 
notwithstandinff  the  precedent  to  the  contrary. 

March  2d.  The  Chief  JuaHoe,  having  tried 
the  cause  in  the  court  below,  declined  giving  an 
opinion. 

Patebson,  /.,  (Judffe  Gushing  being  absent 
OB  account  of  ill  healtn,)  delivered  the  opinion 
of  the  court. 

On  an  action  instituted  by  John  Tiaird  against 
Hugh  Stuart,  a  judgment  was  entered  in  a  court 
for  the  fourth  circuit  in  the  eastern  district  of 
Virginia,  in  December  term,  1801.  On  this 
judgment,  an  execution  was  issued,  returnable 
to  April  term,  1802,  in  the  same  court.  In  the 
term  of  December,  1802,  John  Laird  obtained 
judgment  at  a  court  for  the  fifth  circuit  in  the 
Virginia  district,  against  Hugh  Stuart  and 
Charles  L.  Carter,  upon  their  bond  for  the  forth- 
coming and  delivery  of  certain  propertv  therein 
mentioned,  which  had  been  levied  upon  by  virtue 
of  the  above  execution  against  the  said  Hugh 
Stuart. 

Two  reasons  have  been  assigned  by  counsel 
for  reversing  the  judgment  on  the  forthcoming 
bond;  1.  That  as  the  bond  was  given  for  the 
delivery  of  property  levied  on  by  virtue  of  an 
execution  issuing  out  of,  and  returnable  to,  a 
court  for  the  fourth  circuit,  no  other  court  could 
309*1  legally  *proceed  upon  the  said  bond. 
This  is  true,  if  there  be  no  statutable  provision 
to  direct  and  authorize  such  proceeding.  Con- 
gress have  constitutional  authority  to  establish 
from  time  to  time  such  inferior  tribunals  as 
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they  may  think  proper;  and  to  transfer  a  cause 
from  one  such  tribunal  to  another.  In  this  last 
particular,  there  are  no  words  in  the  constitu- 
tion to  prohibit  or  restrain  the  exercise  of  leg- 
islative power. 

The  present  is  a  case  of  this  kind.  It  is  noth- 
ing more  than  the  removal  of  the  suit  brought 
by  Stuart  against  Laird  from  the  court  of  the 
fourth  circuit  to  the  court  of  the  fifth  circuit, 
which  is  authorized  to  proceed  upon  and  carry 
it  into  full  effect.  This  is  apparent  from  the 
ninth  section  of  the  act  entitled,  "An  act  to 
amend  the  judicial  system  of  the  United  States,** 
passed  the  29th  of  April,  1802.  The  forthcom- 
ing bond  is  an  appenoage  to  the  cause,  or  rather 
a  component  part  of  the  proceedings.  ^ 

2d.  Another  reason  for  reversal  is,  that  the 
judges  of  the  Supreme  Court  have  no  rieht  to 
sit  as  circuit  judges,  not  being  appoin&d  as 
such,  or,  in  other  words,  that  they  ought  to  have 
distinct  commissions  for  that  purpose.  To  this 
objection,  which  is  of  recent  date,  it  is  sufficient 
to  observe,  that  practice  and  acquiescence  under 
it  for  a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial  system, 
affords  an  irresistible  answer,  and  has  indeed 
fixed  the  construction.  It  is  a  contemporary 
interpretation  of  the  most  forcible  nature.  This 

Sraetieal  exposition  is  too  strong  and  obstinate 
>  be  shaken  or  controlled.    Of  course,  the  ques* 
tion  is  at  rest,  and  ought  not  now  to  be  die* 
turbed. 
Judgment  affirmed. 


THOMAS  HAMILTON 

JAMES  RUSSELL. 

An  absolQte  bUl  of  sale  of  goods.  Is  ftrandulent 
as  to  creditors,  unless  possession  accompanies  and 
follows  the  deed. 

The  want  of  possession  Is  not  merely  evidence 
of  fraud  but  Is  a  clrcamstanoe  per  $e,  which 
makes  the  transaction  frandnlent  In  point  of  law. 
The  court  are  not  bound  to  give  an  optailon  on  an 
abstract  poiut  of  law,  unless  It  be  so  stated  as  to 
show  its  connection  with  the  cause. 

EEEOR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria. 

*  James  Russell,  the  defendant,  hav*  [*310 
ing  obtained  a  judgment  against  Robert  Ham- 
ilton, brother  of  the  plaintiff  in  error,  ordered 
the  marshal  to  levy  the  fieri  faoiae  upon  sundry 
goods  and  chattels  in  the  possession  of  Robert, 
the  debtor;  which  was  done  accordingly; 
whereupon  the  present  plaintiff,  Thomas  Ham- 
ilton, brought  an  action  of  trespass  against 
Russell,  claiming  the  goods  by  virtue  of  an  ab- 
solute bill  of  sale  from  his  brother  Robert,  dated 
the  4th  of  January,  1800,  and  acknowledged  and 
recorded  in  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Alexandria,  on  the 
14th  of  April,  1801.  Notwithstanding  which  bill 
of  sale,  Robert,  the  vendor,  continued  in  posses- 
sion, and  exercised  acts  of  ownership  over  the 
property.  There  was  a  general  verdict  in  the 
court  below,  and  judgment  for  the  defendant, 
upon  the  general  issue. 

The  transcript  of  the  record  contained  two 
bills  of  exceptions. 

The  first  stated  that  the  defendant  "prayed 
the  court  to  instruct  the  jury,  that  if  they 

NOTB. — Proud  to  he  inferred  from  want  of  change 
of  poeeeeeion  of  goode—eee  note,  6  L.  ed.  U.  S.  428. 
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should  be  of  opinion,  from  the  eridence,  that 
-the  plaintiff,  who  daimi  the  slave  George,  in 
the  declaration  mentioned,  under  an  absolute 
fiill  of  sale, for  a  yaluable  consideration,"  (which 
bill  of  sale,  recorded  before  the  issuing  for  the 
fieri  facias  upon  which  the  property  was  seized, 
la  set  forth  in  the  bill  of  exceptions,)  "permitted 
^he  vendor,  Robert  Hamilton,  to  continue  in  pos- 
■aeasion  of  the  slave,  and  to  exercise  acts  of  own- 
•ership  over  the  same,  he  the  said  plaintiff  has 
mat  a  good  title  to  the  said  slave  against  the 
•execution  of  the  defendant,  who  was  a  bona  fide 
<sreditor  of  Robert  Hamilton;"  which  execution 
Hie  defendant  directed  to  be  served  "on  the  said 
«lave.  And  the  court  so  instructed  the  jury;" 
to  which  the  plaintiff  excepted. 

The  second  bill  of  exceptions  stated  that  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
'Hhat  a  plaintiff  in  trespass,  whose  property  is 
loaned  to  a  friend,  ilnd  is  in  that  friend's  pos- 
-Mflsion  at  the  time  it  is  seized  by  a  sheriff  in 
virtue  of  an  execution  against  the  person  so  in 
possession,  can  sustain  an  action  of  trespass  for 
«  seizure  upon  such  possession;"  but  the  court, 
lieing  divided  in  opinion,  did  not  give  the  in- 
-atmetion  as  prayea. 

911*]     *Swann,  for  the  plaintiff  in  error,  con- 
tended that, 

let.  The  bill  of  sale  being  acknowledged  and 
recorded  according  to  the  act  of  assembly  of 
Virginia,  respectinff  frauds  and  perjuries,  (Rev. 
Code,  p.  18^)  is  valid,  and  not  fraudulent  as  to 
creditors. 

That  act  of  assembly  contains  provisions  sim- 
ilar to  those  in  the  English  statutes  of  29  Car, 
n.  c  3,  8.  4,  13  Eliz.,  c  5,  s.  2,  and  27  Eliz.,  o.  4, 
a.  2t  and  has  moreover  a  dause  in  the  following 
words,  viz.: 

"If  a  conveyance  be  of  goods  and  chattels, 
and  be  not  on  consideration  deemed  valuable  in 
law,  it  shall  be  taken  to  be  fraudulent  within 
this  act,  unless  the  same  be  by  will  duly  proved 
aad  recorded,  or  by  deed  in  writing  acknowl- 
edged and  proved,  (if  the  same  deed  include 
lands  also,)  in  such  manner  as  conveyances  of 
land  are  by  law  directed  to  be  acknowledged  or 
proved,  or  if  it  be  of  goods  and  chattels  only, 
then  acknowledged,  or  proved  by  two  witnesses 
In  the  general  court,  or  court  of  the  county, 
wherein  one  of  the  parties  lives,  within  eight 
months  after  the  execution  thereof,  or  unless 
possession  shall  really  and  bona  fide  remain 
with  the  donee." 

"This  act  shall  not  extend  to  an^  estate  or 
Interest  in  any  lands,  goods  or  chattels,  or  any 
rents,  common  or  profit,  out  of  the  same,  which 
shall  be  upon  good  consideration,  and  bona  fide, 
lawfully  conveyed  or  assured  to  any  person  or 
persons,  bodies  politic  or  corporate."  Under 
this  act  he  contended  the  deed  would  be  good 
against  creditors,  notwithstanding  that  the  pos- 
session did  not  accompany  the  deed.  And  al- 
though the  deed  was  not  acknowledged  within 
dght  months  after  its  execution,  yet  being  ac- 
.knowledged  and  recorded  before  the  fieri  facias 
issued  upon  which  the  goods  were  seized,  it  was 
^good  against  that  execution;  and  for  this  he 
cited  the  case  of  Bppes  v.  Randolph,  2  Call's 
Reports. 

2d.  The  court  ought  to  have  instructed  the 
jury,  as  prayed  in  the  second  bill  of  exceptions. 

The  law  is  well  established  that  he  who  has 
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the  general  property  of  goods  may  maintain 
trespass  against  him  who  •tortiously  [•31IR 
takes  them  out  of  the  possession  of  the  owner's 
bailee.    5  Bac.  Abr.,  Gwillim's  edit.,  164. 

Simms,  for  the  defendant  in  error. 

As  to  the  first  bill  of  exceptions:  This  deed 
is  dearly  fraudulent  as  to  creditors.  In  the 
case  of  Lavender  v,  BUiokstone,  2  Levinz,  147. 
Lord  Hale  said,  that  "every  conveyance^  shall 
be  esteemed  prima  facie  fraudulent  against  a 

5urohaser."  And  in  Edwards  and  Harhen,  2 
erm  Rep.,  694,  it  is  said  by  Buller,  Justice,  to 
have  been  the  unanimous  opinion  of  all  the 
judges  in  England,  "that  unless  possession  ac- 
companies and  follows  the  deed,  it  is  fraudu- 
lent and  void."  If  the  possession  be  inconsist- 
ent with  the  deed^  it  is  clear  and  conclusive  evi- 
dence of  fraud.  Haselinton  v.  Oill,  cited  in 
Jarman  v,  Woolloton,  3  Term  Rep.,  620.  Oad- 
ogan  v,  Kennet,  Cowp.,  434. 

The  act  of  assembly  of  Virginia  has  similar 
provisions  with  the  statutes  of  13th  and  27th 
Eliz.,  and  nearly  in  the  same  words.    Those 

S revisions,  however,  were  nothing  more  than  a 
edaration  of  the  principles  of  the  common 
law. 

But  this  act  of  assembly,  by  makinff  deeds  ab- 
solutely void  which  are  not  for  a  valuable  con- 
sideration, unless  acknowledged,  dannot  be  oon- 
Htrued  to  make  good,  as  against  creditors,  a 
deed  purporting  to  be  for  a  valuable  considera- 
tion. The  act  makes  the  deeds  therein  men- 
tioned, which  are  not  for  valuable  consideration, 
absolutely  void  even  between  the  parties  them- 
selves ;  and  it  cannot  be  pretended  that  the  ac- 
knowledgment accordinff  to  that  act  would  set 
up  such  a  deed  against  bona  fide  creditors.  The 
act  was  intended  to  suppress,  and  not  promote 
or  conceal  fraud.  If  such  a  construction  could 
be  put  upon  the  act  as  is  contended  for,  it  would 
make  valid  deeds  which  would  before  have  been 
void  as  being  fraudulent  against  creditors.  But 
the  act  takes  no  notice  at  all  of  such  a  deed  as 
this,  except  in  the  second  section  of  the  law, 
where  deeds  made  with  the  intent  to  defraud 
creditors  are  expressly  declared  to  be  void.  So 
anxious  is  the  act  to  suppress  fraud  that  in  the 
case  of  a  loan,  if  the  lender  does  not  demand 
the  property  lent  in  five  years,  and  follow  up 
that  demand  with  a  prosecution  at  law  to  re- 
cover possession  *of  his  ja^ds,  the  pos-  [*313 
session  becomes  condusive  evidence  of  prop- 
erty. 

2d.  As  to  the  second  bill  of  exceptions,  the 
court  did  right  in  not  giving  instruction  as 
prayed. 

Possession  Is  necessary  to  support  an  action 
of  trespass.  Bull  N.  P.,  79.  This  ought  to 
have  beien  an  action  on  the  case,  and  not  tres- 
pass. 1  Stra.  635,  Reynolds  v.  Clark,  4  Term 
Rep.,  489,  Ward  v.  Macauley, 

C.  Lee,  on  the  same  side. 

The  Case  of  Ward  and  Macauley  has  over- 
ruled all  the  cases  cited  from  Bacon's  Abridg- 
ment, and  has  been  recognized  in  the  case  of 
Chrdon  v.  Harper,  7  Term  Rep.  9,  where  the 
doctrine  has  been  carried  even  farther,  and  held 
that  neither  trespass  nor  trover  would  lie  unless 
the  possession,  or  right  of  possession,  was  in 
the  plaintiff.  In  that  case  the  goods  of  the 
landlord  had  been  leased  to  the  tenant,  and 
durinff  the  lease  were  taken  in  execution  for 
the  dSbt  of  a  third  person.  The  court  hdd  that 
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during  the  lease  the  landlord  had  neither  the 
possession  nor  the  right  of  possession,  and 
therefore  he  could  maintain  neitner  trespass  nor 
trover.  Now  in  the  case  made  hy  the  second 
bill  of  exceptions,  it  is  not  stated  whether  thr 
loan  was  for  a  time  certain,  or  at  the  will  of 
the  lender. 

II  the  loan  was  for  a  time  certain,  there  In 
no  difference  between  that  case  and  a  lease  for 
a  time  certain.  In  neither  case  is  the  posses- 
sion, or  the  right  of  possession,  in  the  plaintiff. 
The  bailee  by  loan  tor  a  time  certain,  has  an 
ec^ual  right  to  the  possession,  during  that  time, 
with  a  bailee  for  hire:  and  either  may  maintain 
trespass  against  him  who  violates  that  posses- 
sion, whether  it  be  a  stranger  or  the  owner. 

Chase,  Justice:  There  is  here  no  exception 
applicable  to  this  case.  The  bill  of  exceptions 
states  only  an  abstract  question.  It  is  not 
whether  the  plaintiff  in  this  case  can  maintain 
an  action  of  trespass,  but  whether  any  plaintiff 
can  maintain  trespass  for  property  loaned  to  a 
friend. 
314*1     ♦Swann,  in  reply, 

Relied  on  the  act  of  assembly  of  Virginia. 
The  English  cases  do  not  apply ;  for  in  England 
they  ha,ve  no  such  statute  authorizing  the  re- 
cording of  deeds  of  personal  property;  nor  any 
Bi^stitute  for  the  actual  delivery  of  possession 
of  goods  in  any  case  whatever. 

Even  a  mortgage  of  personal  property  is  there 
deemed  fraudulent  as  to  creditors,  unless  pos- 
session accompanies  the  deed;  and  the  reason 
given,  in  all  tne  books,  is,  that  it  gives  a  false 
credit  to  the  mortgagor,  enables  him  to  impose 
upon  the  world,  and  gives  him  a  power  to  de 
oeive  and  defraud  those  who  deal  with  him.  1 
Wils.  260.  Ryall  v.  Rolle,  But  when  such  a 
deed  is  publicly  made  and  exposed  to  view  upon 
the  public  records,  as  this  was,  such  r^son  roust 
fail ;  and  with  the  reason,  the  law  must  fail  also. 

As  to  the  second  bill  of  exceptions. 

There  is  certainlv  a  difference  between  a  loan 
and  a  lease.  In  a  loan  the  lender  does  not  part 
with  the  right  of  possession,  nor,  in  law,  ddes 
he  part  with  the  actual  possession;  for  the 
bailee's  possession  is  the  possession  of  the 
lender,  wno  has  a  right  to  resume  the  thing  into 
his  own  hands  at  any  moment.  There  is  no  ad- 
verse possession,  nor  adverse  claim,  as  there  is 
in  the  case  of  a  lease. 

Fraud  or  no  fraud,  is  a  point  to  be  decided 
Inr  the  jury,  and  not  by  the  court.  It  is  a  ques- 
tion of  fact;  and  the  court  have  instructed  the 
jury  as  if  it  were  a  matter  of  law.  The  posses- 
sion of  the  vendor  is  not  in  itself  a  fraud,  but 
only  a  circumstance  from  which,  connected  with 
others,  the  jury  may  presume  the  fact  of  a 
fraudulent  intent. 

February  28th.  The  Chief  Justice  delivered 
the  opinion  of  the  Court. 

On  the  4th  January,  1800,  Robert  Hamilton 
made  to  Thomas  Hamilton  an  absolute  bill  of 
sale  for  a  slave  in  the  bill  mentioned,  which, 
on  the  14th  of  April,  1801,  was  acknowled^d 
and  recorded  in  the  court  of  the  county  in  which 
he  resided.  The  slave  continued  in  possession 
315*]  ♦of  the  vendor;  and  some  short  time 
after  the  bill  of  sale  was  recorded,  an  execution 
on  a  judgment  obtained  against  the  vendor  was 
levied  on  the  slave  and  on  some  other  personal 

Jroperty  also  in  possession  of  the  vendor.    In 
uly,    1801,    Thomas    Hamilton,    the    vendee, 
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brought  trespass  against  the  defendant  Russel^ 
by  whose  execution,  and  by  whose  direction,  the 
property  had  been  seized;  and  at  the  trial,  the 
counsel  for  the  defendant  moved  the  court  to  in- 
struct the  jury,  that  if  the  slave,  Ceorge,  re- 
mained in  the  possession  of  the  vendor,  by  the 
consent  and  permission  of  the  vendee ;  and  if  by 
such  consent  and  permission  the  vendor  contin- 
ued to  exercise  acts  of  ownership  over  him,  th» 
vendee,  under  such  circumstances,  could  not  pro- 
tect such  slave  from  the  execution  of  the  da-* 
fendant. 

The  Court  gave  the  instruction  required,  to 
which  a  bill  of  exceptions  was  taken. 

The  counsel  for  the  plaintiff  then  moved  the 
Court  to  instruct  the  jury  that  a  plaintiff  in 
trespass,  whose  property  is  loaned  to  a  friend, 
and  is  in  that  friend's  possession  at  the  time  it 
is  seized  by  a  sheriff  in  virute  of  an  execution 
against  the  person  so  in  possession,  can  sustain 
an  action  of  trespass  for  a  seizure  upon  such 
possession. 

The  Court,  being  divided,  refused  to  give  the 
instruction  required,  and  the  jury  found  a  ver- 
dict for  the  defendant.  Judgment  was  accord- 
ingly rendered  for  the  defendant,  to  which  a- 
writ  of  error  has  been  sued  out,  and  the  ques- 
tion is,  whether  the  court  below  has  erred  in  the 
instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  ex- 
ceptions was  taken,  it  is  contended  on  two 
grounds,  that  the  circuit  court  has  erred. 

1st.  Because  this  sale  is,  under  the  act  of  the 
Virginia  assembly  against  fraudulent  sales,  pro- 
tected by  being  recorded. 

2d.  That  if  it  be  not  protected  by  that  act,, 
still  it  is  only  evidence  of  fraud,  and  not  in  it- 
self a  fraud. 

*0n  examining  the  act  of  assembly  [*31S 
alluded  to,  the  (%urt  is  of  opinion  that  it  does 
not  comprehend  absolute  bills  of  sale  among 
those  where  the  title  may  be  separated  from  the 
possession,  and  yet  the  conveyance  be  a  valid 
one,  if  recorded  within  eight  months.  On  thia 
point  one  judge  doubted,  but  he  is  of  opinion 
that  this  bill  of  sale  was  not  recorded  within  the 
time  required  by  the  act,  and  that  the  decision 
in  the  case  of  Eppes  v,  Randolph^  which  waa 
made  by  the  court  of  appeals  of  Virginia,  on  a 
different  act  of  assembly,  would  not  apply  to 
this  act. 

On  this  second  point  there  was  more  difficulty^ 
The  act  of  assembly,  which  governs  the  case,  ap- 
pears, as  far  as  respects  fraudulent  convey- 
ances, to  be  intended  to  be  co-extensive  with  the 
acts  of  the  13th  and  27th  of  Eliz.,  and  those 
acts  are  considered  as  only  declaratory  of  the 
principles  of  the  common  law.  The  decisions 
of  the  English  judges,  therefore,  B'Pply  to  thia 
case. 

In  some  cases  a  sale  of  a  chattel,  unaccom- 
panied by  the  delivery  of  possession,  appears  to 
nave  been  considered  as  an  evidence,  or  a  badge, 
of  fraud,  to  be  submitted  to  the  jury,  under  the 
direction  of  the  court,  and  not  as  constituting 
in  itself,  in  point  of  law,  an  actual  fraud  which 
rendered  the  transaction  as  to  creditors  entirely 
void.  Modem  decisions  have  taken  this  ques- 
tion up  upon  principle,  and  have  determined 
that  an  unconditional  sale,  where  the  possession 
does  not  ''accompany  and  follow  the  deed,"  Is,. 
with  respect  to  creditors,  on  the  sound  construc- 
tion of  the  statute  of  Elizabeth,  a  fraud,  and 
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should  be  so  determined  by  the  court.  The 
distinction  they  have  taken  is  between  a  deed 
purporting  on  the  face  of  it  to  be  absolute,  so 
that  the  separation  of  the  possession  from  the 
title  is  incompatible  with  tne  deed  itself;  and 
a  deed  made  upon  condition  which  does  not  en- 
title the  vendor  to  the  immediate  possession. 
The  case  of  Edwards  v,  Harhin  Eoo'r  of  Tempest 
Mercery  2  Term  Rep.  587,  turns  on  this  distinc- 
tion, and  is  a  very  strong  case. 

William  Tempest  Mercer,  on  the  27th  of 
March,  1786,  offered  to  the  defendant  Harbin, 
a  bill  of  sale  of  sundry  chattels  as  a  security  for 
a  debt  due  by  Mercer  to  Harbin.  This  Harbin 
refused  to  taJce,  unless  he  should  be  permitted, 
at  the  expiration  of  fourteen  days,  if  the  debt 
317*]  should  *remain  unpaid,  to  take  posses- 
sion of  the  goods  and  sell  them,  in  satisfaction 
of  the  debt ;  the  surplus  money  to  be  returned  to 
Mercer.  To  this  Mercer  agreed,  and  a  bill  of 
sale,  purporting  on  the  face  of  it  to  be  absolute, 
was  executed,  and  a  corkscrew  delivered  in  the 
name  of  the  whole.  Mercer  died  within  the 
fourteen  days,  and  immediately  after  their  ex- 
piration Harbin  took  possession  of  the  goods 
specified  in  the  bill  of  sale,  and  sold  them.  A 
suit  was  then  brought  against  him  by  Edwards, 
who  was  also  a  creditor  of  Mercer,  charging 
Harbin  as  executor  in  his  own  wrcmg,  and  the 

?[ue8tion  was,  whether  this  bill  of  sale  was 
raudulent  and  void  as  being  on  its  face  abso- 
lute, and  being  unaccompanied  by  the  delivery 
of  possession.  It  was  determined  to  be  fraudu- 
lent; and  in  that  case  it  is  said  that  all  the 
judges  of  England  had  been  consulted  on  a  mo- 
tion for  a  new  trial  in  the  case  of  Bamford  v. 
Baron,  and  were  unanimously  of  opinion  that 
'Sinless  possession  accompanies  and  follows  the 
de^,  it  is  fraudulent  and  void;"  that  is,  that 
unless  the  possession  remain  with  the  person 
shown  by  the  deed  to  be  entitled  to  it,  such 
deed  is  void  as  to  creditors  within  the  stetutes. 
This  principle  is  said,  by  Judge  Buller,  to  have 
been  long  settled,  and  never  to  have  been  seri- 
ously questioned.  He  stetes  it  to  have  been  es- 
tablished by  Lord  Coke,  in  2  Bulstrode,  so  far 
as  to  declare  that  an  absolute  conveyance  or  gift 
of  a  lease  for  years,  unattended  with  possession, 
was  fraudulent.  "But  if  the  deed  or  convey- 
ance be  conditional,  there  the  vendor's  continu- 
ing in  possession  does  not  avoid  it,  because,  by 
the  terms  of  the  conveyance,  the  vendee  is  not 
to  have  the  possession  till  he  has  performed  the 
condition."  "And  that  case,"  continues  Judge 
Buller,  "makes  the  distinction  between  deeds  or 
bills  of  sale  which  are  to  take  place  immediate- 
ly, and  those  which  are  to  take  place  at  some 
hiture  time.  For  in  the  latter  case,  the  posses- 
sion continuing  with  the  vendor  till  such 
future  time,  or  till  that  condition  be  performed, 
is  consistent  with  the  deed,  and  such  possession 
comes  within  the  rule  as  accompanying  and  fol- 
lowing the  deed.  That  ?ase  has  been  universal- 
ly followed  by  all  the  cases  since."  "This,"  con- 
tinues the  Judge,  "has  been  argued  by  the  de- 
fendant's counsel  as  being  a  case  in  which  the 
want  of  possession  is  only  evidence  of  fraud,  and 
that  it  was  not  such  a  circumstance  per  se, 
as  makes  the  transactions  fraudulent  in  point 
318*1  of  *law ;  that  is,  the  point  which  we  have 
considered,  and  we  are  all  of  opinion,  that  if 
there  is  nothing  but  tha  absolute  conv^ance, 
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without  possession,  that  in  point  of  law  is 
fraudulent." 

This  court  is  of  the  same  opinion.  We  think 
that  the  intent  of  the  stetute  is  best  promoted  by 
that  construction;  and  that  fraudulent  convey- 
ances, which  are  made  to  secure  to  a  debtor  a 
beneficial  interest  while  his  property  is  pro- 
tected from  creditors,  will  be  most  effectually 
prevented  bv  declaring  that  an  absolute  bill  of 
sale  is  itself  a  fraud,  unless  possession  "accom- 
panies, and  follows  the  deed."  This  construc- 
tion, too,  comporte  with  the  words  of  the  act. 
Such  a  deed  must  be  considered  as  made  with  an 
intent  "to  delay,  hinder,  or  defraud  creditors." 

On  the  second  bill  of  exceptions  the  court  did 
right  in  refusing  to  give  the  instruction  re- 
quired. The  question  propounded  seems  to  have 
been  an  abstract  question  not  belonging  to  the 
cause. 

Judgment  affirmed  toith  ooata. 


UNITED  STATES 

V, 

K.  T.  HOOE  and  others. 

Under  the  judlciarr  act  of  1789,  In  chaneerj 
cases,  a  statement  of  facts  must  accompany  the 
transcript. 

This  J»rovi8lon  was  revived  by  the  repeal  of  the 
act  of  Febmary,  1801. 

THIS  was  a  writ  of  error  to  a  decree  of  the 
circuit  court  of  the  District  of  Columbia, 
sitting  as  a  court  of  chancery. 

The  case  was,  that  Colonel  Fitzgerald,  in  the 
year  1794,  was  appointed  collector  of  the  cus- 
toms for  the  port  of  Alexandria,  and  gave  bond 
to  the  United  Stetes  in  the  penalty  of  10,000 
dollars,  with  R.  T.-Hooe  as  his  surety,  for  the 
faithful  performance  of  the  duties  of  the  office. 
In  consequence  of  misapplication  of  large  sums 
of  money  by  the  chief  clerk,  who  was  intrusted 
with  almost  the  whole  management  *of  [*319 
the  business.  Col.  Fitzgerald  became  deficient  in 
his  accounts  with  the  United  Stetes  to  the 
amount  of  57,000  dollars.  After  this  fact  was 
discovered  he  executed  a  deed  of  trust  of  part 
of  his  real  estete  to  trustees,  to  be  sold  to  in- 
demnify Hooe  from  the  demands  of  the  United 
Stetes  against  him,  as  security  of  Fitzgerald, 
and  also  to  secure  him  against  sundry  notes 
which  he  had  indorsed  for  lam  at  the  bank  of 
Alexandria,  as  well  as  to  enable  him  to  teke  up 
further  sums  at  the  bank,  as  his  exigencies 
might  require.  After  the  death  of  Col.  Fiti^er- 
ald,  the  trustees  advertised  the  property  for 
sale,  and  the  United  Stetes  obteined  an  in- 
junction to  stey  the  sale,  alleging  that  by  the 
acte  of  congress,  they  were  entitled  to  a  prior 
lien  upon  the  estete  of  their  debtor;  and  that 
the  deed,  as  to  them,  was  fraudulent.  In  the 
court  below,  the  claim  of  the  United  Stete^  was 
rested  altogether  upon  the  prior  lien  created  by 
the  act  of  congress ;  and  the  court  being  of  opin- 
ion that  the  act  did  not  create  a  lien  on  the  real 
estete,  and  that  there  did  not  appear  to  be  any 
fraud  in  the  transaction,  dissolved  the  injunc- 
tion, with  costs,  and  ordered  10,000  dollars,  part 
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of  the  proceeds  of  the  sale,  to  be  paid  into  the 
treasury  of  the  United  States,  in  satisfaction  of 
the  bond  in  which  Hooe  was  the  surety,  and  the 
residue,  after  paying  the  notes  due  at  bank,  to 
be  paid  into  the  treasury  of  the  United  States, 
in  part  satisfaction  of  the  balance  due  from  the 
estate  of  Fitfgerald;  it  having  been  proved  to 
the  satisfaction  of  the  court,  that  the  moner, 
arising  from  the  notes  discounted  at  the  bank, 
had  been  before  paid  by  Fitigerald  to  the 
United  States. 

To  reverse  this  decree^  the  present  writ  of 
error  was  sued  out  by  the  attorney  for  the 
United  States. 

The  decree  of  the  oourt  below  did  not  state 
the  facts  upon  which  the  decree  was  founded; 
and  althoiiffh  the  record  contained  the  bill,  an- 
swers, exhibits,  and  all  the  evidence  which  was 
before  the  court  below,  vet  no  statement  of  facts, 
according  to  the  provision  of  the  judiciary  act  of 
1789,  c.  20,  s.  19«  was  made  by  the  parties  or  by 
the  court. 

The  attorney  oeneraP  opened  the  cause  on  the 
320*]  part  of  *the  United  States,  and  was  go- 
ing on  to  show  that  the  deed  was  fraudulent,  as 
to  creditors,  upon  general  principles  of  law,  (a 
ground  not  taken  in  the  court  below,)  when  he 
was  stopped  by  an  inquiry  from  the  court, 
whether  tnere  was  any  provision  in  the  act  con- 
cerning the  District  of  Columbia,  by  which  the 
case  was  taken  out  of  the  operation  of  the  nine- 
teenth section  of  the  judiciarv  act  of  1789, 
which  required  a  statement  of  the  facts  to  ac- 
company the  record.  Upon  recurring  to  the  act 
of  congress,  27th  February,  1801,  concerning 
the  District  of  Columbia,  c.  86,  s.  8,  it  was  found 
that  writs  of  error  were  to  ''be  prosecuted  in 
the  same  manner,  under  the  same  r^ulations, 
and  the  same  proceedmes  shall  be  had  therein, 
as  is,  or  shall  be,  provided  in  the  case  of  writs 
of  error  on  judgments,  or  appeals  upon  orders  or 
decrees  rendered  in  the  circuit  court  of  the 
United  States."  Upon  which  the  Court  said, 
that  the  decisions  on  the  act  of  1789,  s.  19,  had 
been,  that  unless  a  statement  of  facts  appeared 
upon  the  record,  they  could  not  say  there  was 
error.  8  Dallas,  336,  Jenninga  v.  Brio  Per- 
aeveranoe.  It  is  true  that  the  act  of  Feoruary 
13, 1801,  e.  76,  s.  33,  remedied  the  evil,  but  that 
act  was  repealed  in  1802,  so  that  the  law  now 
stands  as  it  did  before  the  act  of  1801.  And  the 
act  concerning  the  District  of  Columbia,  by 
saying  that  writs  of  error  shall  be  prosecuted  in 
the  same  manner  as  is,  or  shall  be,  provided,  Ac 
places  this  case  under  the  law  of  1789.  What- 
ever might  be  the  present  opinion  of  the  court, 
if  this  were  the  first  time  of  being  called  upon  to 
give  a  construction  to  that  clause  of  the  act, 
yet  the  question  has  been  solemnly  settled.  One 
legislature  has  taken  cognizance  of  the  construc- 
tion given  by  the  court,  and  has  provided  for  the 
case,  but  another  legislature  hais  repealed  that 

Srovision  and  thereby  given  a  subsequrait  l^s- 
itive  construction,  or  at  least  shown  such  a  leg- 
islative acquiescence  under  the  construction 
which  this  court  formerly  gave  to  the  act,  as  is 
now  conclusive. 

At  the  request  of  the  attorney  general,  the 
writ  of  error  was  dismissed.' 
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A  tender,  on  eonditloD  tkat  a  release  of  all  de- 
mands, should  be  first  delivered,  Is  not  good ;  onlees 
sucb  prior  delivery  Is  •xpnmj  stlpaiated  in  the 
contract 


THIS  was  an  action  of  debt  brought  by  Hep- 
bum  k  Dundas  against  Colin  Aidd  in  ih& 
circuit  court  of  the  District  oi  Columbia,  for 
the  penalty  of  an  agreement  dated  27th  Septem- 
ber, 1799,  between  the  plaintiffs,  merchants  of 
Alexandria,  and  the  defendant,  as  agent  for 
John  Dunlop  k  Co.  merchants  in  Glasgow. 

The  agreement  recites,  that  whereas  the  plain- 
tiffs have  had  extensive  dealings  with  Dunlop  ft 
Co.  in  the  course  of  which  the  former  appear  to 
have  fallen  in  debt  to  the  latter,  by  the  accounts 
by  them  exhibited,  some  articles  of  which  ac- 
counts having  been  objected  to  by  the  plaintiffs, 
they  had  agreed  with  the  said  agent  to  submit 
all  matters  in  dispute  to  arbitration.  And 
whereas  the  plaintiffs,  by  an  artide  of  agree- 
ment between  them  and  a  certain  William  Gra- 
ham, dated  12th  March,  1796,  did  covenant  with 
him  (for  the  consideration  of  18,000  dollars  to 
be  by  him  paid  to  them  at  certain  times  in  the 
said  article  expressed)  to  convey  to  him  the 
said  Graham,  his  heirs  and  assigns  6,000  acres 
of  land  on  the  Ohio ;  but  the  said  Graham  failing 
to  make  the  first  payment  upon  the  day  stipu- 
lated, the  plaintiffs  considered  the  said  contnust 
as  thereby  annulled,  and,  in  consequence  there- 
of, brought  an  ejectment  to  recover  possession 
of  the  land,  which  they  had  permitted  Graham 
to  occupy,  which  ejectment  had  been  abated  by 
his  death,  and  another  ejectment  had  been,  or 
was  about  to  be^  commenced. 

The  indenture  then  wi^iesseth,  that  each 
party  covenanted  to  furnish  their  accounts  to 
the  arbitrators  so  as  to  enable  them  to  make 
their  award  by  the  1st  day  of  January  then 
next,  being  the  time  stipulated  by  the  arbitra- 
tion bonds.  That  Auld  covenanted  that  he,  or 
the  agent  of  Dunlop  &  Co.  would,  on  the  2d  day 
of  January  then  next,  accept  and  take  of  the 
plaintiffs,  the  amount  *which  should  be  [*322 
awarded  to  Dunlop  &  Co.  in  bills  of  exchange  of 
a  certain  description,  or  in  any  money  which 
might  by  law  be  a  legal  tender;  and  on  sudi 
payment  being  made  in  either  way,  give  the 
plaintiffs  a  full  receipt  and  discharge  of  all 
claims  and  demands  of  Dunlop  &  Co.  against 
them.  That  the  plaintiffs  covenanted,  that  in 
case  they  did  not  on  the  2d  of  January  then 
next,  pay  to  the  defendant,  or  the  then  agent 
of  Dunlop  &  Co.  the  amount  of  the  award,  in 
bills  or  money,  they  would,  on  that  day,  assign 
and  transfer  to  the  defendant,  or  the  then  agent 
of  Dunlop  k  Co.  in  the  fullest  manner,  the 
aforesaid  contract  entered  into  by  them  with 
Graham  for  the  sale  of  the  land,  and  all  and 
every  interest,  right  and  claim,  of  whatever 
kind,  of  the  plaintiffs  arising  out  of  and  from 
the  said  oontract;  with  full  power  to  proceed 


1. — ^M r.  Lincoln. 

2. — Congress  betof  In  session  at  this  time,  an 
act  was  introduced  and  passed,  contalnlni  a  clause 
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similar  to  the  83d  section  of  the  act  of  18th  Febru- 
ary, 1801,  respecting  writs  of  error  and  appeals  in 
cases  of  equity  and  maritime  jurisdiction,  &c.  Laws 
of  U.  8.  vol.  6,  |\  816,  c  98,  8d  March.  1808. 
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And  act  thereupon  and  therein  as  the  defendant 
or  the  then  agent  of  Dunlop  &  Co.  should  think 
proper;  and  that  they  would  for  that  purpose 
ffive  hhn  a  full  and  ample  power  of  attorney 
urrevocable  to  pursue  in  their  names,  if  neces- 
sary, all  le^l  ways  and  means,  either  to  recover 
the  possession  of  the  land,  or  to  enforce  i>aT- 
ment  of  the  18,000  dollars  and  interest,  which- 
ever of  the  measures  he  might  be  inclined  to 
pursue;  and  that  in  case  thev  should  so  assign 
the  said  contract,  th^  would  not  thereafter  in 
any  manner  interfere  with  the  measures  he 
might  choose  to  pursue,  either  for  the  recovery 
of  the  lands,  or  to  enforce  the  payment  of  the 
purchase  money.  And  that  whenever  the  eject- 
ment should  M  judicially  determined,  or  set- 
tled by  compromise,  they  would  convey  the  lands 
to  the  person  who  by  such  determination  or 
compromise  should  be  acknowledged  to  be  enti- 
tled to  them.  And  that  in  case  the  said  nur- 
4diase  mon^,  which,  with  interest  to  the  said  2d 
day  of  January,  would  amount  to  21,112  dollars 
should  not  prove  sufficient  to  satisfy  the  award, 
they  would  on  that  day  pay  the  balance  to  the 
defendant,  or  the  then  agent  of  Dunlop  &  Co. 

And  the  defendant  covenanted  that  in  case  it 
should  not  be  convenient  for  the  plaintiffs  to 
pay  the  amount  of  the  award  in  bills,  or  money, 
on  the  2d  day  of  January,  he  would  accept  and 
iMke  an  assignment  of  the  said  Graham^s  con- 
tract, at  21,112  dollars  towards  the  discharge  of 
the  said  awards  and  that  in  case  it  should  ex- 
ceed the  amounts  of  the  award,  he  would,  at 
383*]  the  time  of  making  the  said  'assignment, 
pay  them  the  excess.  For  the  faithful  perform- 
ance of  these  articles,  the  parties  bound  them- 
selves to  each  other  in  the  penal  sum  of  46,000 
dollars.  The  sum  of  21,112  dollars  exceeded  the 
amount  of  the  award,  by  the  sum  of  4942.  da,  7d. 
Virginia  currency.  For  the  nonpayment  of  this 
excess  the  present  action  was  brought  by  the 
plaintiffs,  after  having  tendered  an  assignment 
of  Graham's  contract  and  a  power  of  aUomey, 
which  was  refused  by  the  defendant.  There 
were  four  issues  in  fact,  but  to  the  5th  plea 
there  was  a  general  demurrer  and  joinder. 
Judgment  below  being  in  favor  of  the  defendant 
u^on  this  demurrer,  the  issues  in  fact  were  not 
tried,  and  the  plaintiffs  sued  out  the  present 
writ  of  error. 

The  fifth  plea  was  as  follows:  ''And  the  said 
defendant  by  virtue  of  the  act,  &c.  and  by  leave 
of  the  court,  for  further  plea,  protesting  that 
the  said  deed  of  assignment  of  the  contract 
aforesaid,  with  the  said  William  Graham,  so  as 
aforesaid  pretended  to  have  been  executed, 
sealed  and  tendered  by  the  plaintiffs  on  the  2d 
day  of  January  in  the  year  1800,  was  not  a 
good,  lawful  and  sufficient  assignment  thereof, 
according  to  the  true  intent  and  meaning  of  the 
said  articles  of  agreement  between  the  p&tintiffs 
and  defendant,  he,  the  defendant,  saith,  that  the 
said  deed  of  assignment  was  not  tendered  to 
him  unconditionally,  but  upon  the  condition 
that  the  said  John  Dunlop  &  Co.  should  first 
sign,  seal  and  deliver,  by  the  said  Colin  Auld, 
their  attorney,  on  the  same  day,  unto  the  plain- 
tiffs, a  release  and  acquittance  of  all  the  claims 
sad  demands  of  the  said  John  Dunlop  &  Co. 
against  the  said  plaintiffs;  and  the  said  de- 
fendant then  and  there  refused  to  comply  with 
the  said  condition,  and  the  said  plaintiffs  then 
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and  there  refused  to  deliver  the  aforesaid  deed  of 
assignment  to  the  said  defendant,  unless  he  com- 
plied  with  the  condition  aforesaid;  and  this 
ne  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, whether  the  plaintiffs  their  action  afore- 
said against  him  ought  to  have  and  maintain," 
&c, 
Swann,  for  the  plaintiffs  in  error. 
It  will  be  perceived  by  the  agreement,  that 
the  plaintiffs  nad  the  choice  of  three  modes  of 
paying  the  award;  *1.  By  bills  of  ex-  [*324 
change ;  2.  By  cash ;  and,  8.  By  an  assignment 
of  Graham's  contract. 

It  is  true,  that  the  words  are,  that  the  de- 
fendant will  take  the  assignment  "towards"  the 
discharge  of  the  award.  But  the  reason  of  using 
the  word  "towards"  is  plainly,  because  the 
amount  of  the  award  not  being  then  known,  it 
remained  an  uncertainty,  whether  the  21,112 
dollars  of  Graham's  purchase  money  would  be 
sufficient  in  amount  to  meet  and  satisfy  the 
award.  The  word  towards,  therefore,  was  not 
used  to  exclude  the  idea  that  the  assignment 
should  be  a  complete  discharge  of  the  award  in 
case  the  award  did  not  exceed  the  purchase 
money;  but  only  to  prevent  Auld  from  being 
compelled  to  accept  the  assignment  in  full  dis- 
charge of  the  award,  if  tl^  purchase  money 
should  fall  short  of  the  sum  awarded. 

1st.  We  contttid  that  the  assignment  was  a 
good  and  sufficient  assignment  within  the  mean- 
ing and  intention  of  the  agreement. 

2d.  That  the  plaintiffs  nad  a  right  to  a  re- 
lease of  all  demands  upon  tender  of  the  assign- 
ment. 

3d.  That  the  plaintiffs  had  a  right  to  make 
such  release  a  condition  of  their  tender. 

1st.  It  is  no  objection  to  the  assignment  that 
it  expresses  the  consideration  to  be  a  rdease  of 
all  demands  from  Dunlop  k  Co.;  for  if  the 
plaintiffs  had  a  right  to  such  a  release,  it  yfaM 
proper  to  state  it  as  a  part  of  the  consideration* 
2.  The  preamble  of  the  assignment  states  the 
defendant  to  be  agent  of  Dunlop  k  Co.  and  the 
habendum  is  to  the  said  Colin  Auld,.  which  re- 
fers to  the  premises  where  he  is  styled  agent; 
so  that  it  is,  in  fact,  as  it  ought  to  be,  to  Colin 
Auld,  agent  of  Dimlop  &  Co. 

2d.  £^  to  the  right  o^  the  plaintiffs  to  insist 
upon  a  release  of  all  demands. 

1st.  It  is  due  by  the  terms  of  the  contract. 
2d.  If  not  due  by  the  terms  of  the  contract^ 
yet  it  was  due  of  common  right. 

*lst.  It  is  due  by  the  contract.  [*325 

Every  contract  ought  to  have  a  reasonable 
construction  according  to  the  intention  of  the 
parties.  Such  a  release  is  expressly  agreed  to 
DC  given  in  case  of  payment  by  bills  or  cash.  A 
payment  by  the  assignment  was  as  complete  a 
discharge  of  the  award,  as  payment  in  either  of 
the  other  modes.  The  discharge  of  the  amount 
of  the  award,  and  not  of  the  particular  mode  of 
discharge,  was  to  be  the  consideration  of  the  re- 
lease: and  having  stipulated  to  give  it  in  the 
one  case,  it  ought  to  be  presumed  to  be  the  in- 
tention of  the  parties,  that  it  should  be  given  in 
the  other,  unless  there  can  be  shown  some  differ^ 
ence  in  the  consideration,  or  some  reason  operat- 
ing upon  the  mind  of  the  defendant  which 
might  have  induced  the  omission  of  an  express 
agreement  to  that  effect.  By  agreeing  to  give 
it  in  case  of  payment  by  cash  or  bills,  he  allows 
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that  the  plaintiffs  have  a  risrht  to  Buch  a  release 
upon  discharge  of  the  award.  The  submission 
was  of  all  demands;  a  discharge  of  the  award, 
then,  was  a  discharge  of  all  demands;  and, 
therefore, 

2d.  Such  a  release  was  due  of  common  right. 
A  man  has  a  right  to  demand  evidence  of  his 
payment,  and  of  the  claims  which  are  thereby 
satisfied.  It  is  true  he  may  call  witnesses,  but 
they  may  die.  If  a  man  pa^  mone]^  upon  a  spe^ 
cialty,  he  has  a  right  to  written  evidence  of  the 
payment.    Shep.  Touch.  348. 

3d.  The  plaintiffs  had  a  right  to  make  the 
release  a  condition  of  the.  tender.  All  things 
were  to  be  done  on  the  same  day.  They  were 
concurrent  conditions,  to  be  performed  at  the 
same  time.  If  one  partv  is  ready  and  willing, 
and  offers  to  perform,  and  the  other  will  not, 
the  first  is  discharged  from  the  performance  of 
his  part,  and  may  maintain  an  Potion  against 
the  other.  4  Term  Rep.  761,  Qoodiaon  v,  Ifunn, 
Doug.  684,  Jonea  v,  Barkley. 

Such  a  release  could  not  operate  to  the  injury 
of  the  defendant,  or  of  Dunlop  &  Co.  It  would 
not  have  released  any  right  accruing  under  the 
agreement,  as  was  decided  in  the  case  of  Thorpe 
V,  Thorpe,  Lord  Raym.  235.  The  covenants  of 
the  plaintiffis  respecting  the  lands  and  the  eject- 
ment are  all  future  ana  contingent,  and,  there- 
386*]  fore,  *could  not  have  been  released  by 
a  rdease  of  all  demands.  Nor  was  the  penalty 
a  present  duty.  It  could  only  be  incurred  by  a 
future  breach,  and,  therefore,  is  not  like  a  bond 
to  pay  a  smaller  sum  at  a  future  day.  Shep. 
Touch.  339,  340.  Buller,  160.  2  Show.  90, 
Carthage  v.  Manhy.  Esp.  N.  P.  307.  Cro.  Jac. 
170,  Hancock  v.  Field,  Cro.  uac.  623,  Porter  v, 
PhiUpa,  Cro.  Eliz.  580,  Hoe  v,  MarehaXl,  5  Co. 
70.  b.  Hoe's  Case. 
E.  J.  Lee,  contra. 

The  assignment,  in  this  case  tendered,  was 
not  good,  because  it  stated  part  of  the  consid- 
eration to  be  a  release  of  all  aemands,  which  the 
defendant  was  not  bound  to  give;  and  if  he 
had  accepted  of  the  assignment  in  that  form,  it 
would  have  been  an  adcnowledgment  that  he 
was  bound  to  give  it. 

Whether  Auld  misht  with  safety  have  given 
such  a  release,  is  not  now  the  question ;  he  has 
not  contracted  to  ^ve  it,  and  it  is  not  for  us  to 
inquire  why  he  did  not.  He  was  unskilled  in 
the  law,  and  he  might  have  supposed  that  in 
some  way  or  other  it  would  embarrass  the 
claims  of  Dunlop  k  Co.  against  the  plaintiffs  for 
a  future  performance  of  their  covenants  respect- 
ing the  land. 

2d.  The  assignment  is  made  to  the  use  of 
Colin  Auld,  and  not  to  the  use  of  Dunlop  &  Co. 
The  rents  and  profits  are  to  be  received  to  his 
use,  and  not  to  that  of  his  constituents.  In  the 
operative  parts  of  the  assignment  he  is  not 
named  as  agent. 

3d.  The  power  of  attorney  is  insufficient,  be- 
cause it  does  not  give  full  power  to  act  therein. 
as  the  defendant  should  think  proper,  and  does 
not  authorize  him  to  compromise  tne  ejectment. 

But  the  principal  question  is,  whether  the 
defendant  was  bound  u)  give  a  release  of  all 
demands.  n 

The  plaintiffs  only  tendered  the  papers,  but 
did  not  deliver  them,  so  that  the  defendant  could 
not  see  whether  they  were  correct.  Thev  were 
to  do  the  first  act.  They  were  first  to  main  and 
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deliver  the  assignment  before  they  *were  [*32T 
entitled  to  the  balance.  The  words  of  the  agree- 
ment plainly  show  this. 

The  agreement  does  not  require  him  to  give 
such  a  receipt  in  the  case  of  payment  by  the 
assignment  of  Graham's  contract.  It  would 
certainly  have  been  as  easy  to  have  covenanted 
to  give  such  a  release  in  that  case,  as  in  the- 
event  of  payment  by  bills  or  cash.  The  not  do- 
ing so,  m  the  former  case,  and  the  express- 
agreement  for  it  in  the  latter  cases,  creates 
the  strongest  presumption  that  it  was  not  in- 
tended by  the  parties  to  be  given  in  the  former 
case;  and  the  intention  of  the  parties  consti- 
tutes the  agreement. 

Admitting  that  by  common  right  they  were 
entitled  to  a  receipt,  it  could  only  be  a  receipt 
for  the  assignment  itself. 

There  was  at  least  a  doubt  whether  such  a  re- 
lease as  was  demanded  would  not  have  dis- 
charged the  penalty  annexed  to  the  contract,  or 
at  least  the  covenants  respecting  the  land. 

A  release  of  all  demands  is  certainly  a  release 
of  all  present  duties,  and  it  is  said  in  Altham'e 
Case,  8  Co.  154.  a.  that  a  release  of  all  demands 
is  a  release  of  all  causes  of  demand. 

As  the  plaintiffs  have  demurred  to  our  plea, 
we  have  a  right  to  look  into  their  declaration; 
to  which  there  are  two  objections. 

1st.  That  it  contains  no  profert  of  the  award 
which  is  the  foundation  of  their  action;  and, 

2d.  That  it  does  not  aver  the  difference  be- 
tween the  amount  ot  the  award  and  the  pur- 
chase-money due  upon  the  contract  tendered. 
The  declaration  only  states  that  the  arbitrators 
awarded  the  sum  of  4,379Z.  9«.  Od.  3-4  sterling, 
to  be  due  from  the  plaintiffs  to  Dunlop  &  Co., 
and  that  the  plaintiffs  having  elected  to  assign 
Graham's  contract  in  discharge  of  the  award, 
tendered  an  assignment  thereof,  together  with 
a  power  of  attorney,  according  to  the  true  intent 
and  meaning  of  the  agreement,  in  consequence 
whereof  the  plaintiffs  then  and  there  became  en- 
titled *to  have  and  receive  of  the  said  [*328 
defendant  the  sum  of  494L  6s.  7<f.  Virginia  cur- 
rency, which  said  sum  the  defendant,  although 
required,  had  not  paid,  whereby  action  accrued 
to  the  plaintiffs  to  have  45,000  dollars,  the  pen* 
alty  of  the  articles  of  agreement. 

C.  Lee,  on  the  same  side. 

The  proteetando  in  the  plea  saves  all  objec- 
tions to  the  sufficiency  of  the  assignment;  and 
we  conceive  the  objections  which  have  been 
stated  are  substantial. 

But  the  principal  question  is,  whether  any 
release  at  all  could  be  demanded.  The  contract 
does  not,  in  any  of  the  cases  of  payment  of  the 
award,  require  a  release;  which  is  a  technical 
word,  and  means  an  instrument  under  seal.  But 
we  do  not  insist  upon  this  custinction,  as  the 
law  is  full  in  our  favor  upon  the  other  points. 
We  might  safely  admit  that  the  defendant  was 
bound  to  give  a  receipt  for  the  assignment;  but 
even  that  is  not  due  under  the  contract,  nor  of 
common  right.  However,  such  a  receipt  was  not 
demanded,  and,  therefore,  it  is  unnecessary  to 
inquire  whether  the  defendant  was,  or  was  not, 
bound  to  give  it. 

The  release  re<^uired  would  have  discharged 
the  penalty  of  this  agreement.  Viner,  tit.  Re- 
lease, P.  pi.  18. 

It  is  not  contended  that  a  release  contained 
in  an  instrument  will  release  demands  growing 
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out  of  that  instrument;  this  was  the  case  of 
TThorpe  and  Thorpe,  Hoe's  Case  does  not  apply 
to  the  present;  that  was  a  case  of  mere  possi- 
bility of  a  demand.  The  covenant  of  the  plain- 
i^ifTs  not  to  interfere  with  the  ejectment,  was  a 
present  duty. 

This  is  a  case  of  construction  only,  and  the 
•only  question  is,  what  was  the  intention  of  the 
parties.  If  the  deed  of  assignment  was  not  a 
proper  one,  or  the  release  demanded  was  such  a 
•one  as  the  defendant  was  not  bound  to  give,  the 
plea  is  good,  and  the  judgment  must  be  af- 
urmed. 

Mason,  in  reply. 

All  the  instruments  are  to  be  taken  together. 
"2  Atk.  Crop  V.  Norton,  Through  the  whole  it 
329*]  appears  that  what  *the  plaintiffs  are 
bound  to  do,  the  defendant  was  bound  to  receive. 
The  payment  by  the  assignment  was  not  more 
for  trie  benefit  of  the  plaintiffs  than  of  the  de- 
fendant. If  they  did  not  on  the  2d  of  January 
pay  in  bills  or  cash,  they  were  absolutely  bound 
to  assign  Qraham's  contract ;  and  the  defendant 
might  then  refuse  the  bills,  or  cash,  and  insist 
<m  the  assignment;  and  a  court  of  chancery 
would  have  compelled  a  specific  assignment,  if 
they  had  refused.  The  discharge  of  the  award 
br  the  assignment  was  the  same  thing  as  the  dis- 
-charge  by  bills  of  exchange  or  cash.  It  would 
have  been  a  complete  discharge  of  the  award, 
and  there  is  no  reason  why  he  should  not  give 
a  release  as  well  in  the  one  case  as  the  other. 

It  is  alleged  that  the  release  would  have  dis- 
charged the  other  covenants,  and  the  penalty  of 
the  agreement.  But  the  case  cited  from  Viner 
shows  that  the  covenants  would  not  have  been 
discharged  by  the  release,  nor  would  it  have 
discharged  the  penalty.  The  covenant  not  to 
interfere  was  not  a  present  duty.  The  covenant 
of  the  plaintiffs  is,  that  after  the  assignment, 
they  would  not  interfere.  But  a  release  of  all 
demands  does  not  discharge  a  covenant  before 
it  is  broken;  until  that  time  it  is  no  demand. 
The  same  observation  applies  to  the  penalty;  it 
is  not  a  present  duty  until  a  breach  of  the  cov- 
«nant.  A  bond  in  the  penalty  of  2002.  to  pay 
lOOZ.  at  a  future  day,  is  a  present  duty.  But 
in  a  bill  penal,  the  penalty  is  not  a  duty  till 
After  the  day  appointed  for  the  payment  of  the 
smaller  sum.  The  difference  in  declaring  upon 
the  two  instruments  shows  their  different  na- 
ture. On  a  bond  you  only  declare  that  he  bound 
himself  in  the  penalty;  and  you  take  no  notice 
of  the  condition.  But  on  a  bill  penal  you  de- 
clare that  the  defendant  having  failed  to  pay 
the  smaller  sum,  an  action  has  accrued  to  re- 
cover the  penalty.  To  support  these  positions 
he  cited  Esp.  N.  P.  307.  Buller,  166.  Cro.  Jac. 
170,  Hancock  v.  Field.  Cro.  Jac.  300,  Tyman  v. 
Bridges,  Cro  Jac.  623,  Porter  v,  Philipa,  1  Lord 
Baym.  662,  Thorpe  v,  Thorpe,  and  Cro.  Eliz. 
579,  Boe  v.  Marshall, 

The  plaintiffs  having  offered  to  perform  their 
part  of  the  agreement,  are  entitled  to  their 
330*]  action.  Esp.  N.  P.  *284.  Doug.  684, 
Jones  V,  Barkley.  4  Term  Rep.  761,  Goodison  v. 
yumn. 

As  to*the  protestandOf  it  is  only  an  estoppel, 
or,  as  Lord  Coke  says,  it  is  an  exclusion  of  a 
conclusion.  It  does  not  put  in  issue  the  validity 
of  the  assignment.  But  if  it  did,  the  objections 
are  not  well  grounded.  Whether  the  release 
•ught  to  have  been  mentioned  as  part  of  tlM 
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consideration  depends  upon  the  question  wheth- 
er the  defendant  was  bound  to  give  such  a  re- 
lease; and  the  objection,  that  the  assignment  is 
made  to  Colin  Auld,  and  not  to  Colin  Auld  as 
igent  of  Dunlop  &  Co.  is  not  grounded  in  fact; 
for  in  the  preamble  of  the  assignment  he  is 
named  as  agent  for  Dimlop  &  Co.  and  through- 
out the  residue  of  the  instrument  he  is  called 
the  said  Colin  Auld,  which  refers  back  to  the 
premises  to  show  in  what  capacity  he  wasi  to 
take  the  assignment. 

In  the  premises  a  complete  interest  is  con- 
veyed to  Auld  as  attorney  in  fact  of  Dunlop  & 
Co.  and  the  habendum  cannot,  in  this  case,  con- 
trol the  premises.     2  Bl.  Com.  298. 

Februanr  28.  The  Chief  Jtistice,  after  stating 
the  case,  delivered  the  opinion  of  the  Court. 

To  entitle  themselves  to  the  money  for  which 
this  suit  was  instituted,  it  is  incimibent  on  the 
plaintiffs  to  show  that  they  have  performed  the 
very  act,  on  the  performance  of  which  the 
money  became  payable;  or  that  they  are  ex- 
cused bv  the  conduct  of  the  defendant  for  its 
non-performance.  The  act  itself  has  not  been 
performed :  but  a  tender  and  refusal  is  equal  to 
a  performance;  and  it  is  contended  that  there 
has  been  such  a  tender  and  refusal  in  this  case. 

The  pleadings  show  that  the  tender  was  not 
unconditional ;  but  the  plaintiffs  insist  that  the 
condition,  annexed  to  tne  tender,  was  such  as 
they  had  a  right  to  annex  to  it,  and  on  their 
correctness  in  this  opinion,  depends  the  judg- 
ment now  to  be  rendered. 

The  plea  does  not  contest  the  sufficiency  of 
the  deed  of  assignment  and  power  of  attorn^ 
which  were  tendered;  *and,  conse-  [*331 
quently,  no  question  concerning  their  sufficiency 
can  anse  in  the  present  case. 

The  only  cause  relied  on,  as  doing  away  the 
operation  of  the  tender,  is,  that  it  was  made  on 
condition  that  a  release  of  all  the  claims  and 
demands  of  the  said  John  Dunlop  &  Co.  on  the 
said  Hepburn  and  Dundas,  should  first  be 
signed,  sealed  and  delivered  to  them  by  Colin 
Auld. 

The  only  question  in  the  case  is,  whether 
Hepburn  and  Dundas  had  a  right  to  insist  on 
this  previous  condition;  and  it  is  admitted  that 
this  question  depends  entirely  on  the  agreement 
of  the  27th  of  September,  1799. 

That  an  acquittance  should  be  signed,  sealed 
and  delivered  before  the  act  itself  was  per- 
formed, which  entitled  the  party  to  such  acquit- 
tance, is  a  mode  of  p|pceeding  very  unusual, 
and  which  certainly  could  onlv  be  rendered  in- 
diOTNensable  by  express  stipulation. 

There  is  in  this  case  no  such  express  stipula- 
tion. If  the  payment  had  been  made  in  bills 
or  money,  the  release  of  all  the  claims  and  de- 
mands of  John  Dunlop  &  Co.  against  them  was 
to  have  been  given,  not  previous  thereto,  but 
upon  receiving  such  payment.  If,  then,  as  has 
been  argued,  the  deed  of  assignment  and  power 
of  attorney  are  substituted  for  the  payment  in 
money,  or  in  bills,  and  to  be  made  on  the  same 
conditions  on  which  payment  in  either  of  those 
articles  was  to  have  been  made,  yet  there  could 
exist  no  right  to  demand  a  delivery  of  the  re- 
ceipt for  the  payment. 

If  we  inspect  those  covenants  which  relate  to 
the  deed  of  assignment  of  Graham's  contract, 
we  find  no  stipulation  resi^ecting  a  release  of 
any  sort.    The  agreement  is,  that  he  will  re- 
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odve  the  said  deed  at  Mslgnment  at  21,112  dol- 
lars, towards  the  discluurge  of  the  award,  but  be 
does  not  engage  to  five  any  release  whatever. 

It  is  contended  tbat  upon  tbe  general  princi- 
ples of  justice  and  of  law,  Hepburn  and  Dun- 
das  bad  a  right  to  tbe  evidence  of  the  payment 
they  bad  made  without  expressly  contracting 
for  such  evidence;  and  this  is  true,  so  far 
332*]  *as  to  entitle  them  to  a  receipt  for  the 
deed  and  power  delivered;  but  neither  tbe  gen- 
eral principles  of  justice  nor  of  law,  give  Hep- 
bum  and  Dundas  a  right  to  insist  upon  any  re- 
lease as  a  previous  condition. 

The  case  has  been  argued  at  bar  as  if  tbe  con- 
dition of  tbe  tender  of  tbe  deed  of  assignment 
and  power  of  attorney  had  been  a  release  of  all 
daims  and  demands  to  be  given  at  one  and  tbe 
same  time  with  the  delivery  of  such  deed  and 
power,  but  this  is  not  the  case  as  presented  in 
the  pleadings.  According  to  the  plea,  Hepburn 
and  Dundas  required  the  delivery  of  tine  re- 
lease as  a  condition  precedent  to  their  delivery 
of  the  deed  of  assigmnent. 

This  demand  seems  not  to  have  been  counte- 
nanced by  the  contract;  and  of  consequence  the 
tender  was  not  such  as  it  was  incumbent  on 
Hepburn  and  Dundas  to  have  made,  in  order  to 
entitle  themselves  to  the  mon^  for  whidi  they 
have  brought  this  suit. 

Judgment  affirmed  with  oostt. 
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Assompslt  will  not  lie  upon  a  policy  of  Infnrance 
under  the  corporate  seal,  unless  a  new  considera- 
tion be  averred. 

Quwre,  whether  an  aggregate  corporation  can 
make  an  ezpreM  assampsli^  unless  specially  author- 
ised by  statute? 

Whether  an  action  on  a  policy  will  lie  against 
this  company  in  their  corporate  name?  Or  whether 
the  declaration  must  not  be  against  the  president 
alone? 

A  verdict  will  not  cnre  a  mistake  In  the  nature 
of  the  action. 

A  jndgrnent  in  assumpsit  upon  a  policy  is  a  bar 
to  a  subseqaent  action  of  covenant  on  the  same 
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verdict  every  assumpsit  in  the  declaration 
Is  to  be  taken  as  an  express  assumpsit 


THIS  was  an  action  brought  in  tbe  circuit 
court  of  the  District  of  Columbia,  by  James 
Toung  against  the  Marine  Insurance  (jompany 
of  Alexandria,  upon  a  policy  of  insurance  on 
the  brigantine  Liberty  at  and  from  Anacabessa, 
in  Jamaica,  to  a  port  in  the  United  States.  The 
declaration  stated,  that  ''James  Young  com- 
plained of  the  Marine  Insurance  Company  of 
Alexandria  in  custody,  &c.  of  a  plea,  for  that 
whereas,**  &o.  setting  forth  tbe  policrf  in  the 
usual  form.  "In  witness  whereof  the  President 
and  directors  of  the  said  Marine  Insurance 
333*]  Companv  of  *  Alexandria,  by  Williaio 
Hartshome,  their  President,  subscribed  the  sum 
assured,  and  caused  the  common  seal,  and  the 
attestation  of  their  Secretary,  to  be  aflOzed  to 
the  said  presents.** 
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It  then  alleged  the  property  of  the  vessel  U> 
be  in  the  plaintiff,  ana  that  it  was  of  the  inalu» 
of  5,000  dollars,  the  sum  insured.  Tbat  the- 
said  Marine  Insurance  Company,  in  considera- 


with  the  proper  band  and  name  of  the  said 
President  thereto  aflBzed,  to  assure  tbe  said  ves- 
sel, to.  at  the  said  sum  of  6,000  dollars  against 
the  risks  specified  in  tbe  said  policy.'*  That 
the  plaintiff  had  paid  the  premium;  and  that 
the  vessel  was  totally  lost,  of  which  loss  tha- 
company  had  notice;  ''By  means  of  which  said 
premises,  the  said  Marine  Insurance  Company 
of  Alexandria  became  liable  to  pay  to  the  said 
plaintiff  said  sum  of  6,000  dollars,  and  being 
so  liable,  the  said  Marine  Insurance  Company, 
afterwards,  to  wit,  on  the  same  dav  and  year 
aforesaid,  at  the  county  aforesaid,  assumed 
upon  themselves,  and  to  the  said  plaintiff  th«i 
and  there  faithfully  promised,**  to  pay  him  the 
said  sum  of  money  when  thereunto  afterwards 
reouired. 

There  was  another  count,  statins,  ffenerallv^ 
tbat  in  consideration  that  the  plalnuff  would 
pav  the  premium  of  four  per  cent,  upon  the 
value  of  the  vessel,  tbe  Insurance  Company 
"undertook  and  agreed"  to  insure,  &c.  at  tli^ 
sum  of  5,000  dollars,  against  sea  risks  only,  at 
and  from  Anacabessa,  in  Jamaica,  ftc  to  a  port 
in  the  United  States;  that  be  had  paid  the  pre- 
mium, and  that  the  vessel  was  stranded  and 
lost,  of  which  the  Insurance  Company  had  no- 
tice; by  means  of  which  said  premises  the  said 
companv  became  liable,  &c  and  so  being  liable, 
assumea  upon  themselves,  and  promised  to  pay, 
&c.  Nevertheless,  the  said  defendants,  not  re- 
garding their  several  promises  and  undertakings 
aforesaid,  but  oontrivinff,  &c.  refused  to  pay, 
to  the  damage  of  the  plaintiff  10,000  dollars. 
Plea  non  iusumpaeruni  and  issue.  Verdict  for 
tbe  plaintiff  on  the  first  count,  and  for  defend- 
ant on  the  other  count. 

Motion  in  arrest  of  judgment;  "because  the 
first  count  is  in  assumpsit  upon  a  sealed  instru- 
ment set  forth  in  the  said  count,  as  containing 
the  contract  whereupon  *the  action  [*334 
aforesaid  is  brought.*'  Judgment  for  the  plain- 
tiff; to  reverse  which  judgment  the  Insurance 
Company  obtained  the  present  writ  of  error; 
and  the  errors  assigned  were, 

1.  "That  assumpsit  is  brought  upon  a  sealed 
contract." 

2.  "That  the  Marine  Insurance  Company  of 
Alexandria,  being  an  aggregate  corporation,  is 
sued  upon  assumpsit  instead  of  upon  cove- 
nant.** 

3.  "That  the  judgment  upon  the  verdict  afore- 
said oug^t  to  nave  been  arrested.** 

4.  "l£at  according  to  the  act  of  incorpora- 
tion, the  action  aforesaid,  if  maintainable  at  all, 
should  have  been  commenced  and  prosecuted 
against  William  Hartshome,  President  of  the 
Marine  Insurance  Company.'* 

E.  J.  Lee  and  C.  Lee,  for  the  plaintiffs  in 
error. 

Simms  and  Swann,  for  the  defendant. 

For  the  plaintiffs  in  error,  it  was  said, 

1st.  That  the  declaration  states  the  policy  to 
be  under  the  common  seal,  and  the  law  is  clear 
that  assumpsit  will  not  lie  upon  a  sealed  instru- 
ment.   The  action  ought  to  nave  been  covenant 
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jtnd  not  owe.  Hie  difference  is,  that  when  the 
specialty  is  only  inducement  to  the  promise,  and 
a  new  consideration  intervenes,  assumpsit  will 
lie;  but  where  the  only  contract,  which  is  stat- 
ed as  ther  cause  of  liability  at  the  defendant,  is 
folly  and  entirely  contained  in  the  specialty. 
and  no  circumstance  is  added  but  such  as  is 
provided  for  by  the  specialty,  there  it  will  not 
inaintain  a  general  indehiiatua  oMumpM^,  which 
is  the  present  form  of  action. 

The  declaration  states  that  the  Insurance 
Company,  by  their  policy,  under  the  common 
seal,  insured  6,000  dollars  on  the  brig,  and  that 
the  vessel  was  lost,  whereby  the  company  be- 
came liable,  and,  being  so  liable,  assumed  to 
885*]  pay.  *Tids  is  the  whole  substance  of 
the  declaration.  No  new  consideration  is  al- 
leged. The  whole  ground  of  lii^ility  of  the 
plaintiffs  in  error  fi  their  policy  under  their 
eonunon  seal.  And  in  such  a  case  the  action 
must  be  covenant  or  debt.  Marshall  on  Insu- 
xmnoe,  606.  Park,  306.  "The  act  of  Parlia- 
ment, 6  Geo.  L  e.  18,  by  which  the  two  Insu- 
xmnoe  Companies"  (of  Enffland)  "were  erected, 
ordered  that  they  should  nave  a  common  seal, 
hy  affixing  which  all  corporate  bodies  ratify  and 
eonflrm  their  contracts.  Hence,  a  policy  made 
by  either  of  those  companies  is  a  contract  under 
seal;  and  if  the  contract  is  broken,  the  action 
must  be  d^t  or  covenant.'"  2  Term  Rep.  470, 
Foster  v,  AUansKm,  and  the  cases  there  cited. 
In  that  case  there  was  a  new  cause  of  action, 
and  a  separate,  independent  consideration. 

Cro.  Car.  343,  Brett  v.  Read.  I  Bac  Abr. 
164.  Li  the  case  of  Baird  and  Briga  v,  Blai- 
grovOf  in  the  court  of  appeals  of  Virginia,  1 
Wash.  Rep.  170,  there  was  a  subsequent  new 
consideration  and  parol  agreement  expressly 
proved,  and  upon  that  ground  the  court  aedded 
that  assumpsit  would  lie.  See  2  Call's  Rep.  268, 
TaUaferro  v.  Rohh.  The  case  of  Pelly  v.  Oov- 
mnor  ond  Company  of  the  Royal  Ewohange  Aa- 
awramce,  1  Burr.  841,  is  an  action  at  oovenant 
upon  a  policy ;  so  is  the  case  of  Woraley  v.  Wood, 
6  Term  Rep.  710,  and  Tarleton  v.  Btainforth,  6 
Term  Rep.  606.  Assumpsit  will  not  lie  upon  a 
specialty.  1  Esp.  N.  P.  06.  Doug.  6,  Walker 
s.  Witter.  Cro.  Jae.  213.  Buckingham  v.  Ooa- 
tenimm,  2  Strange,  1027,  1028,  BiUstrode  v. 
QHhum.  Cro.  Jac.  606,  Bennua  v,  Quyldley. 
Cro.  Jae.  608,  Dartnal  i7.  Morgan,  Cro.  Car. 
6,  Eolme  v.  Luoaa.  Cro.  Car.  31,  Foster  v. 
Smith.  Cro.  Elis.  242,  Reade  v.  Johnaon.  I 
RolL  Abr.  8.  Hutt.  34,  Oreen  v.  Harrington, 
Cto.  Elis.  283,  P^era  v.  Turner. 

If  this  action  is  sustainable  in  law,  then  the 
rule  requiring  a  plaintiff  to  state  in  his  declara- 
tion his  cause  of  action  will  be  useless.  The 
reason  of  that  rule  is,  to  ascertain  whether  the 
contract  is  under  seal  or  not.  Bull.  N.  P.  128. 
And  if  the  judgment  of  the  court  below  is 
836*]  'correct,  an  action  of  assumpsit  may  be 
maintained  upon  a  bond,  or  any  other  sealed 
instrument.  The  notice  stated  in  the  declara- 
tion is  what  the  plaintiff  below  was  bound  to 
give,  because  the  company  were  not  liable,  by 
uieir  covenant,  to  pay  untu  proof  of  the  loss  was 

^1. — By  the  11  Geo.  /.  e,  80.  $,  43.  which  recites 
the  Inconveniences  resultini  from  the  necessity  of 
the  policies  of  these  two  companies  being  under 
■stl,  hy  reason  of  their  being  corporate  hodles,  they 
art  authorised  to  plead  generally  nU  dehent,  and  to 
fpethe  special  matter  In  evidence^  Ae. 


produced,  and  adjustment  thereof  made.  This 
18  onlj  one  of  the  facts  neoessaiy  to  produce  a 
liability  under  the  covenant  itself,  and  not  any 
new  consideration,  nor  is  it  stated  as  such  in 
the  declaration.  The  declaration  does  not  say, 
"in  consideration  whereof,"  but,  simply,  ''so 
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being  liable,"  assumed  to  pay;  so  thai 
sumpsit  alleged,  is  nothing  more  than  the  very 
agreement  contained  in  the  policy. 

2d.  An  action  of  assumpsit  upon  an  express 
contract,  will  not  lie  against  an  aggregate  wr- 
poration. 

They  can  do  no  valid  act  but  by  their  common 
seal,  by  which  alone  the  union  of  the  wills  of 
the  several  members  can  be  testified;  and  the 
afiSxing  of  the  seal  makes  it  a  covenant.  Per- 
haps an  exception  to  this  rule  might  be  made  hy 
the  act  which  creates  such  an  aggregate  body 
politic;  but  here  is  no  such  exception  made  as 
will  apply  to  the  present  case.  MarahaU  on  In- 
surance, 606. 

3d.  If  any  action  is  maintainable  upon  this 
policy,  it  ought  to  have  been  brought  and  pros- 
ecuted against  the  president  of  the  company, 
and  not  against  the  body  politic^ 

The  words  of  the  act,  wnich  incorporates  the 
company  (Acts  of  Assembly  of  Virginia,  1707,  c 
20,  s.  0  and  11)  are,  ''That  all  policies  shall 
be  signed  by  the  president,  or  in  case  of  his  in- 
abilify  to  attend,  by  the  president  pro  tempore, 
and  countersigned  by  the  secretary.**  S.  11. 
"That  in  case  any  action  shall  be  prosecuted 
upon  any  policy  so  subscribed,  the  same  shall 
be  brought  against  *the  president  sub-  [*337 
scribing  the  same,  or  his  successor  in  office;  and 
all  recoveries  had  in  such  action  or  actions  shall 
be  conclusive  on  the  company,  so  far  as  to  ren- 
der the  stock  of  the  company  liable,  and  no  fur- 
ther." 

Although  the  sixth  section  of  the  same  act  en- 
ables the  company  to  sue  and  be  sued  by  their 
corporate  name,  yet»  as  the  subsequent  sections 
prescribe  the  manner  of  making  policies,  and 
the  mode  of  proceeding  in  actions  upon  them, 
the  latter  sections  must  be  considered  as  so  far 
restricting  the  general  expressions  of  the  for- 
mer. General  words  in  one  clause  of  a  statute 
may  be  restrained  by  particular  words  in  a  sub- 
sequent clause  of  the  same  statute,  and  the 
whole  ought  to  be  so  construed,  that,  if  it  can 
be  prevented,  no  clause,  sentence,  or  word  shall 
be  superfluous,  void,  or  insignificant.  4  Bac 
Abr.  645. 

The  declaration  is  bad  in  stating  the  body 
politic  to  be  in  custody  of  the  marshaL  1  Bae. 
Abr.  607. 

4th.  If  it  should  be  said,  that  this  declaration 
is  good  after  verdict;  the  answer  is,  that  the 
verdict  will  not  cure  a  declaration  whidi  shows 
that  the  plaintiff  is  entitled  only  to  an  action  of 
a  different  nature.  The  title  is  not  defectively 
set  forth,  because  every  fact  is  stated  which 

1. — ^The  capias  ad  renp.  in  this  case  was  against 
William  Hartshome,  President  of  the  Marine  In* 
surance  Company  of  Alexandria. 

The  declaration  was  against  the  company  In  their 
corporate  name. 

Tills  form  of  proceeding,  by  the  better  opinion, 
seemed  to  be  correct. 

By  the  form  of  proceedings  In  Virginia,  whldl 
are  in  some  respects  similar  to  those  m  the  king's 
bench  in  England,  the  capias  is  not  considered  aa 
any  part  of  the  record  of  the  action,  which  Is  sup- 
posed to  commence  upon  the  filing  of  the  bill,  or 
declaration. 
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shows  that  the  plaintiff  is  entitled  to  an  action 
of  covenant.  A  mistake  in  the  nature  of  the 
action  is  not  cured  by  the  statute  of  jeofails.  In 
all  the  cases  before  cited,  the  question  as  to  the 
form  of  action  came  on  upon  motion  in  arrest 
of  judgment,  and  it  is  not  even  hinted  that  the 
error  was  cured  by  verdict.  2  Term  Rep.  479, 
Foster  v.  Allanaon,  1  Wash.  Rep.  170,  Baird  v. 
BUUgrove, 

No  assumpsit  can  be  presumed,  after  verdict, 
to  have  been  proved  on  tne  trial,  but  that  which 
is  alleged  in  the  declaration.  1  Term  Rep.  141, 
Spierea  v.  Parker, 

A  verdict  will  not  aid  a  case  where  the  gist  of 
the  action  is  omitted.  Cowp.  825,  Avery  v. 
Boole,  Nor  does  the  clause  of  the  Virginia 
statute  of  jeofails,  which  states  that  a  verdict 
shall  cure  the  omission  of  the  averment  of  any 
matter  without  proving  which  the  jury  ought 
not  to  have  ffiven  such  a  verdict,  extend  to  a 
case  where  the  declaration  omits  to  state  the 
338*]  ground  of  the  assumpsit.  2  Wash.  *Rep. 
187,  Winaion  v,  Franciaoo,     1  Call's  Rep.  98, 

101,  102,  Ohioheeter  v,  Vas,  4  Burr.  2455,  Doug. 
664  (679,)  Ruehion  v,  Aapinal,  A  recovery  in 
this  action  would  be  no  bar  to  a  recovery  in 
an  action  of  covenant  for  the  same  loss.    1  Call. 

102,  Chichester  v,  Vass,  4  Bac.  Abr.  14,  Cro. 
Car.  6,  Holme  v,  Lucas, 

For  the  defendant  in  error  it  was  contended, 

1st.  That  this  policv  is  not  a  specialty. 

2d.  If  it  is  a  specialty,  yet  there  was  a  sub- 
sequent assumpsit  upon  a  new  consideration. 

3d.  That  if  it  be  a  specialty,  and  no  new 
promise  sufficient  to  support  an  action  of  as- 
sumpsit, yet  the  declaration  is  a  good  declara- 
tion in  covenant,  especially  after  verdict. 

1st.  The  declaration  does  not  declare  on  this 
policy  as  upon  a  deed.  It  does  not  say  that  the 
company  covenanted  by  their  deed;  but  only 
that  Youn^  did,  by  a  policy  of  insurance,  sub- 
scribed and  attested  as  hereinafter  mentioned, 
make  insurance,  and  cause  himself  to  be  in- 
sured, lost  or  not  lost,  &c.  upon  the  body,  &c. 
of  the  brigantine  Liberty,  &c  And  so  they,  the 
assurers,  were  contented,  and  did  thereby  prom- 
ise and  bind  themselves  to  the  assured  for  the 
true  performance  of  the  premises,  confessing 
themselves  paid  the  consideration,  &c.  In  wit- 
ness whereof  the  President  and  directors  of  the 
said  Marine  Insurance  Company  of  Alexandria, 
by  William  Hartshome,  their  President,  sub- 
scribed the  sum  assured,  and  caused  the  common 
seal  and  the  attestation  of  their  Secretary  to  be 
affixed  to  the  said  presents,  in  the  town  of  Alex- 
andria, on  the  said  17th  dav  of  December,  1800. 
The  plaintiff  then  avers,  tnat  in  consideration 
of  the  premium,  &c,  they  did  undertake  and 
agree  by  their  policy  aforesaid,  subscribed  by 
their  President  aforesaid,  with  the  proper  hand 
and  name  of  the  said  President  thereto  affixed, 
to  assure  the  said  vessel,  at  the  sum  of  6,000 
dollars,  &c.  There  is  no  profert  of  the  policy, 
as  of  a  deed.  In  fact,  it  is  not  a  deed.  To  make 
it  a  deed,  it  must  be  sealed  with  the  intent  to 
make  a  deed,  which  would  be  contrary  to  their 
act  of  incorporation.  The  company  had  no 
power  to  make  a  policy  under  seal.  The  act 
prescribes  the  mode  by  which  they  shall  make 
339*]  policies;  *  which  is  only  by  the  signing 
of  the  President  and  countersigning  by  the  Sec- 
retarv.  Although  there  are  not  negative  words 
by  which  other  modes  are  expressly  prohibited, 
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yet  the  saying  that  a  thing  shall  be  done  in  one 
manner  is  an  implied  negative  of  all  others.  The 
President  and  three  of  the  directors  are  empow- 
ered by  the  act  to  make  insurance,  but  the  pol- 
icies must  be  certified  in  a  certain  manner. 
Th^  have  no  ri^ht  to  bind  the  company  by  a 
policy  under  seal.  They  have  no  right  to  use 
the  common  seal  for  any  purpose,  unless  par- 
ticularlv  empowered  by  the  constitution  or  by- 
laws of  the  company.  If  the  company  have 
improperly  put  a  seal  to  the  instrument,  which 
the  act  of  incorporation  intended  should  be  a 
simple  contract,  and  not  a  specialty,  it  is  their 
own  act,  and  they  have  no  right  to  complain. 
But  shall  it  be  permitted  for  the  Marine  Insu- 
rance Company  to  say,  that  by  their  own  act, 
contrary  to  law,  they  have  deceived  the  plaintiff 
below,  and,  therefore,  he  shall  not  recover  in 
this  form  of  action  T  After  having  defeated  him 
in  this  action,  and  driven  him  to  bring  an  ac- 
tion of  covenant,  what  will  prevent  their  turn- 
ing round,  and  saying  that  this  policy  is  not  a 
specialty?  The  company  had  no  power  to  make 
a  policy  under  seal,  or  if  they  had,  the  seal  has 
been  affixed  by  persons  having  no  authority 
from  the  company,  or  perhaps  hj  mistake.  The 
objection  does  not  go  to  the  merits  of  the  cause. 
If  there  was  an  error  it  was  beneficial  to  the 
company,  inasmuch  as  it  was  a  relinquishment 
of  strict  right  on  the  part  of  the  plaintiff  below, 
and  enabled  the  company  to  make  their  defense 
with  much  less  risk,  as  it  enabled  them  to  give 
in  evidence,  on  the  plea  of  non  assumpsit  those 
facts  which  must  have  been  specially  pleaded 
to  an  action  of  covenant.  The  mtention  of  the 
legislature  in  prescribing  the  mode  of  making 
policies  evidently  was,  that  they  should  not  be 
specialties,  but  only  simple  contracts,  so  as  to 
avoid^  the  necessity  of  special  pleading.  If  the 
principle  be  correct,  that  the  company  cannot 
make  a  policy  but  under  seal,  the  consequence 
will  be  extremely  mischievous  to  their  interests. 
They  will  be  always  involved  in  the  intricacies 
of  special  pleading,  and  the  merits  of  the  case 
will  be  often  lost  in  the  subtlety  of  legal  dis- 
tinctions. 

Who  ha&  the  power  of  using  the  comTtioii 
seal  ?  Kot  the  President  alone,  nor  any  number 
of  the  directors,  but  *the  company  only.  [*340 
But  the  declaration  does  not  state  this  to  be  the 
seal  of  the  company,  but  the  f>f  a1  of  the  8ecre- 
tury;  the  words  are,  "have  caused  the  common 
seal  and  attestation  of  the  Secretary  to  be  af- 
fixed." 

2d.  But  if  the  policy  is  a  specialty,  yet  there 
is  a  sufficient  assumpsit  alleged  in  the  dedara- 
tipn  to  support  this  action. 

The  action  does  not  depend  only  upon  the 
facts  set  forth  in  the  policy,  llie  declaration 
states  other  facts,  such  as  the  notice  to  the  com- 
pany, the  proof  of  the  loss,  and  an  express  as- 
sumpsit to  pay.  These  are  considerations  abun- 
dantly sufficient  to  support  the  action.  If  the 
Elaintiff  has  two  remedies,  he  may  take  which 
e  pleases.  A  judgment  in  this  case  would  be 
a  bar  to  an  action  upon  the  covenant.^ 

It  is  a  strange  position  that  assumpsit  will 
not  lie  in  any  case  against  an  aggregate  body 
politic,  upon  an  express  contract.  Such  a  cor- 
poration cannot  act  in  any  case  but  by  the  in- 

1. — ^The  coart  said  there  conld  be  no  doubt  of 
cha^  If  the  declaration  safllciently  showed  It  te 
be  the  same  cause  of  action. 
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tcarention  of  agents.  But  by  those,  it  may  con 
tract  debts  by  simple  contract  as  well  as  by 
81>ecialty.  The  East  India  Company  have  their 
agents  all  oyer  the  world,  and  there  never  was 
a  question,  whether  such  agents  could  make 
promises  binding  on  the  company  pursuant  to 
powers  given  by  the  company  for  that  purpose. 
By  what  law  are  the  banks  authorized  to  bind 
themselves  by  promissory  notes?  Yet  the  gen- 
tlemen will  not  say  that  they  are  not  liable 
upon  their  notes.  3  P.  Wms.  419,  Rew  v.  Bigg. 
I  Stra.  18.  S.  C.  2  Burr.  1216,  Edie  v,  E.  I.  Com- 
pany. Where  the  specialty  is  only  inducement 
to  the  action,  and  upon  facts  growing  out  of  the 
specialty  an  assumpsit  is  made,  the  action  of  as- 
sumpsit will  lie.  2  Term  Rep.  483,  Moravia  v. 
Levy,  The  declaration  states  the  policy,  the 
sailing  of  the  vessel,  the  loss,  notice  to  the  in- 
surers, and  thereupon  an  express  assumpsit  to 
pa^^  the  sum  of  600  dollars.  These  new  facts 
bnngthe  case  within  the  reason  of  the  decision  in 
S41*]  the  case  of  Moravia  v.  Levy,  After  •ver- 
dict, every  assumpsit  alleged  in  the  declaration 
is  to  be  taken  as  an  express  assumpsit.^ 

3d.  But  if  this  policy  is  to  be  considered  as  a 
specialty,  and  there  is  no  new  consideration  suf- 
ficient to  support  the  assumpsit,  yet  this  is  a 
good  declaration  in  covenant. 

It  states  the  policy,  and  the  facts  which 
constitute  a  breach  of  the  agreement  and  create 
a  liability  on  the  defendants  below.  That  part 
which  states  an  assumpsit  may  be  rejected  as 
surplusage,  and  the  residue  will  make  a  good 
dedaration  in  covenant.  The  want  of  profert 
is  cured  by  the  verdict.  2  Wils.  362.  (Qucere.) 
Not  will  the  issue  of  non  assumpsit  render  the 
Judgment  erroneous.  It  has  been  held  that  in 
an  action  of  assumpsit,  and  not  guilty  pleaded, 
and  issue,  the  judgment  may  be  entered,  for  it  is 
<wily  mispleading,  and  the  real  merits  may  as 
well  be  tried  on  that  issue  as  on  any  other.  4 
Bac.  Abr.  84. 

It  is  not  necessary  that  the  action  should  be 
prosecuted  against  the  President  of  the  company. 
It  could  not  be  the  intention  of  the  legislature, 
that  the  private  property  of  the  President  should 
be  liable  to  satisfy  a  judgment  upon  a  policy 
made  on  account  of  the  company,  and  that  he 
should  be  left  to  get  his  money  back  again  from 
the  company.  By  the  act  of  incorporation,  the 
joint  stock  only  is  liable.  The  expressions  of 
the  act  warrant  the  practice  in  this  case,  of 
bringing  the  capias  only  against  the  president, 
and  then  declaring  against  the  company:  for  it 
only  says,  that  the  action  shall  be  brought  against 
the  President,  and  not  that  it  shall  beprosecut- 
ed  against  him  to  final  judgment.  The  inten- 
tion of  the  act  could  only  be  to  compel  an  ap- 
pearance, and  to  give  the  President  the  power 
of  entering  an  appearance  in  the  name  of  the 
company.  The  act  says  that  all  such  recoveries 
shall  be  conclusive  on  the  company,  so  far  as  to 
render  the  joint  stock  liable,  and  no  further. 

The  sixth  section  of  the  act  renders  the  com- 
pany liable  to  actions  in  their  corporate  name; 
and  as  the  writ  is  no  part  of  the  record^  and 
the  company  have  appeared  and  pleaded,  it  is 
now  too  late  for  them  to  allege  this  for  error. 
342*]  "They  ought  not  to  be  permitted  to  take 
the  chance  of  a  trial,  and  when  the  merits  have 
been  found  against  them,  come  forward,  and 
-- 

^  1. — ^Thls  was  admitted  by  the  OMef  Justice. 
Cianch  1.  Vox^  2. 
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say  they  are  not  the  proper  persons  against 
whom  the  suit  ought  to  have  been  brought. 

In  reply,  it  was  said,  that  the  policy  is  in 
the  usual  form :  a  form  which  is  generally  used, 
whether  the  policy  be  under  seal  or  not:  and, 
therefore,  no  argument  can  be  drawn  from  the 
peculiar^  expressions  of  the  instrument.  The 
declaration  states  it  to  be  under  the  common 
seal,  which  is  a  technical  name  for  the  seal  of  a 
corporation.  The  act  which  creates  this  com- 
pany has  no  negative  words  by  which  they  are 
forbidden  to  make  policies  under  seal  if  they 
think  proper.  The  clause  which  authorizes 
them^  to  make  a  policy  by  the  signature  of  the 
President,  without  the  common  seal,  was  intro- 
duced for  their  benefit,  so  as  to  enable  them  to 
defend  actions  without  the  necessity  of  that 
special  pleading  which  often  attends  actions  of 
covenant.  The  general  maxim  of  law  is,  that 
every  one  may  waive  a  provision  introiiuced 
for  his  benefit. 

The  ftct  of  incorporation  says,  that  when  any 
action  shall  be  prosecuted  upon  such  policy,  the 
same  shall  be  brought  against  the  President  who 
subscribed  the  same,  or  his  successor  in  office, 
and  all  recoveries  in  such  actions  shall  be  con- 
clusive on  the  company.  Not  only  the  capias 
Djust  be  against  the  President,  but  the  declara- 
tion and  judgment.  How  the  judgment  is  to  be 
satisfied  is  not  for  us  now  to  determine,  nor  is  it 
important.  The  mode  of  recovery  prescribed 
by  the  law  must  be  pursued. 

March  Ist,  1803.  TJie  Court  reversed  the 
judgment,  and  ordered  it  to  be  arrested,  be- 
cause the  action  is  a  special  action  upon  the 
case  on  the  policy,  and  the  declaration  shows 
that  the  policy  is  a  specialty. 

The  Court  seemed  to  be  of  opinion  that  an 
action  of  covenant  would  lie  upon  it  against 
the  company  in  their  corporate  name. 


•ABERCROMBIE  v.  DUPUIS    [*34S 

AND  AnOTHEB. 

To  fflje  Jurisdiction  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  par- 
ties to  be  citizens  of  different  states,  or  that  one  of 
them  is  an  alien.  It  Is  not  safflcient  to  sav  tiiat 
they  reside  in  different  states. 

ERROR  to  a  judgment  of  the  circuit  court 
for  the  district  of  Georgia.  The  plaintiflfs 
below  (or  petitioners  as  they  are  called  in  the 
record)  "aver,  that  they  do  severally  reside 
without  the  limits  of  the  district  of  Georgia 
aforesaid-,  to  wit,  in  the  state  of  Kentucky, 
therefore,  they  have  the  right  to  commence 
their  said  action  in  this  honorable  court,"  Ac* 
The  defendant  is  called  Charles  Abercrombie. 
Esq.,  of  the  district  of  Georgia. 

it  was  assi^ed  for  error  that  the  circuit 
court  had  not  jurisdiction  of  the  cause,  because 
it  does  not  appear  upon  the  record  that  either 
of  the  parties  is  an  alien,  nor  that  the  parties 
are  citizens  of  different  states.  And«  for  this 
error  the  judgment  was  reversed  without  argu- 
ment. 

The  Court  said  that  the  question  had  been  de- 
cided, after  full  argument,  in  the  case  of  Bing- 
ham V.  Cabot,  3  Dall.  382,  and  they  did  not 
think  proper  to  overrule  that  case. 

2. — ^Thls  averment  follows  immediately  after  the 
ad  damnum,  at  the  foot  of  the  declaration. 
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The  Chief  JutHoe  said  he  did  not  know  how 
hit  opinion  might  be  if  the  question  were  a 
new  one. 


UNDO  V.  GARDNER. 

Debt  will  not  lie  In  Maryland,  upon  a  promissory 
note. 

Qitwre,  whether  the  statute  of  limitations  can  be 
tflren  In  eTldence  on  nil  debet  f 

THIS  was  an  action  of  debt  brought  by  the 
administrators  of  Archibald  (Gardner  against 
Abraham  Ldndo,  upon  a  promissory  note,  in 
the  circuit  court  of  the  District  of  CJolumbia, 
sitting  in  Washington.  The  act  of  congress  re- 
specting the  District  of  Columbia  had  adopted 
tne  laws  of  Maryland  as  the  law  of  this  part  of 
the  district.  In  Maryland  the  statute  of  3  and 
4  Anne,  c.  9,  respecting  promissory  notes,  had 
been  "introduced,  used  and  practiced  by  the 
344*]  courts  of  law,"  and  thereby,  and  ♦by 
virtue  of  the  declaration  of  rights,  section  3d, 
it  became  the  law  of  the  land;  and  the  courts 
of  Maryland,  in  their  construction  of  that  stat- 
ute, have  always  respected  the  adjudications  of 
English  courts.  In  the  court  below  there  was 
a  verdict  and  judgment  for  the  plaintiffs;  to  re- 
verse which  judgment  the  defendant  sued  out 
the  present  writ  of  error. 

The  declaration  is,  of  a  plea  that  he  render  to 
them  336  dollars  and  97  cents,  money  of  account 
of  the  United  States  of  America,  for  that  the 
defendant,  on  the  5th  of  October,  1795,  at,  &c. 
by  his  certain  note  in  writing  of  that  date,  sub- 
scribed with  his  proper  manuscription,  and  now 
here  shown  to  the  court,  acknowledged  himself 
to  owe  to  Archibald  Gardner  the  said  sum  of 
836  dollars  and  97  cents,  which  the  said  defend- 
ant promised  to  pay  the  said  Gardner,  and  to 
the  order  of  the  said  Gardner,  at  sixty  days 
after  the  date  of  the  said  note  in  writing,  it 
being  in  consideration  of  value  received."  It 
then  avers  the  non-payment,  &c.  and  makes  a 
profert  of  the  letters  of  administration  which 
are  averred  to  be  "in  due  form."  The  defend- 
ant in  the  court  below  pleaded  nil  debet;  and 
after  verdict  against  him,  moved  in  arrest  of 
judgment,  because, 

1.  An  action  of  debt  cannot  be  maintained 
upon  the  promissory  note  set  forth  in  the  dec- 
laration. 

2.  it  does  not  appear  that  the  plaintiffs  had 
obtained  such  letters  of  administration,  as  to 
entitle  them  to  maintain  an  action  upon  the 
said  note. 

8.  The  declaration  is  in  the  debet  and  detinet, 
and  ought  to  be  in  the  detinet  ovXj} 

There  was  also  a  bill  of  exceptions  stating 
the  refusal  of  the  court  to  suffer  the  defendant 
to  give  the  statute  of  limitations  in  evidence  on 
theplea  of  nil  debet. 

The  note  was  in  these  words:  "Philadelphia, 
October  5,  1795.  At  sixty  days,  I  promise  to 
345*]  pay  to  the  order  *of  Mr.  Archibald 
Gardner,  three  hundred  and  thirty-six  dollars 
and  ninety-seven  cents,  value  received. 

"A.  LiNDO.** 

Peacock,  for  the  plaintiff  in  error,  was  about 
to  produce  authorities  on  the  first  point,  when 
he  was  stopped  by  Chase,  J.  who  said,  that  an 

1.— The  capias,  which,  In  Maryland,  Is  considered 
as  part  of  the  record,  was  In  the  detlnent  only. 
The  declaration  was  In  neither  the  debet  nor  de- 
tinet having  omitted  those  words  altogether. 
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action  of  debt  will  not  lie  in  Maryland  upon  & 
promissory  note. 

No  opposition  bein^  made  on  the  part  of  the 
defendant  in  error,  judgment  was  afterwards 
reversed  without  argunient.' 


HODGSON  V.  DEXTEK. 


A  public  agent  of  the  government,  eontraettac 
for  the  use  ot  goverament.  Is  not  pei  sonally  liable, 
although  the  contract  be  nnder  bis  seal.    Qnsre* 


what  shall  be  said  to  be  the  act  of  Qod;  and  what 
Inevitable  casnalty? 

THIS  was  an  action  of  covenant  brought  by 
Joseph  Hodgson  against  Samuel  Dexter,, 
late  Secretaiy  of  War,  for  not  keeping  in  good 
repair,  and  for  not  delivering  up  in  like  good 
repair  at  the  end  of  the  term,  certain  premisea 
which  had  been  leased  by  the  plaintiff  to  the 
defendant,  for  the  purpose  of  officers  for  the 
war  department;  the  buildings  having  been  de- 
stroyed by  fire  during  the  term. 

Tne  lease  was  in  these  words: 

"This  indenture,  made  the  14th  day  of  An* 
gust,  in  the  year  of  our  Lord  one  thousand 
eight  hundred,  between  Joseph  Hodgson,  of 
the  city  of  Washington,  and  territory  of  Co- 
lumbia, of  the  one  part,  and  Samuel  Dexter,  of 
the  same  place,  Secretary  of  War,  of  the  other 
part,  witnesseth,  that  the  said  Joseph  Hodgson,, 
for  and  in  consideration  of  the  sum  of  four  hun- 
dred dollars,  current  monev  of  the  United  States^ 
to  him  in  hand  paid  by  the  said  Samuel  Dex- 
ter, at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  hath  demised,  granted,  and  ta 
farm  let,  and  by  these  presents,  doth  demise, 
grant  and  to  farm  let,  to  the  said  Samuel  Dex- 
ter and  his  successors,  all  that  the  three  story^ 
messuage  or  tenement,  erected  and  built 
*on  part  of  lot  number  14,  in  souare  num-[*346i 
her  75,  situate  on  the  Pennsylvania  Avenue  in 
the  city  of  Washington  aforesaid,  together  with 
the  background  and  improvements;  running 
from  the  said  messuage  (fi'onting  26  feet)  in 
parallel  lines  down  to  lot  number  12,  on  said 
square,  being  the  premises  next  adjoining  the 
messuage  or  tenement  now  in  the  occupation  of 
Mr.  Jonathan  Jackson,  with  the  improvementa 
and  appurtenances  thereto  belonging,  or  ap- 
pertaining, to  have  and  to  hold  the  said  de- 
mised premises  unto  him.  the  said  Samuel  Dex- 
ter and  his  successors,  from  the  day  of  the  date 
hereof,  for  and  during,  and  imto  the  full  end 
and  term  of  eight  calendar  months  from  thence 
next  ensuing  and  fully  to  be  cpmplete  and 
ended.  And  the  said  Joseph  Hod^^n  for  him- 
self, his  heirs,  executors,  aaministrators  and  as- 
signs, doth  hereby  covenant,  promise  and  agree 
to  and  with  the  said  Samuel  Dexter  and  hia 
successors,  that  he,  the  said  Samuel  Dexter  and 
his  successors,  shall  and  may  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess  and  en- 
joy the  above  demised  premises  for  and  during: 
the  term  granted  thereof,  without  the  let,  suit,, 
trouble,  molestation  or  eviction  of  him  the  said. 
Joseph  Hodgson,  or  his  heirs  or  assigns,  or  of 
any  other  person  or  persons  whatsoever  law- 
fully claimin^^  or  to  claim  by,  from,  under,  or 
in  trust  for  him  or  them.  And  the  said  Samuel- 
Dexter  for  himself  and  his  successors,  doth 
hereby  covenant,  promise  and  agree  to  and  with 


2.— Bee  note  (B.)  in  the  Appendix. 
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the  said  Joseph  Hodgson,  his  heirs  and  assigns, 
that  he  the  said  Samuel  Dexter  and  his  snooes- 
•ora,  sliall  and  will  at  all  times  during  the 
Baid  term,  keep,  or  cause  to  be  kept,  in  ^pood 
mnd  sufficient  repair,  the  said  demised  premises, 
inevitable  casualties  and  ordinary  decaT  ex- 
cepted; and  the  same,  so  well  and  sufficiently 
kept  in  repair,  shall  and  will  at  the  end  of  the 
■aid  term,  yield  and  surrender  up  to  him  the 
•aid  Joseph  Hodgson,  his  heirs  ana  assigns.  In 
witness  whereof,  the  said  parties  have  hereunto 
Interchangeably  set  their  hands  and  seals,  the 
day  and  year  first  above  written. 

"Samuel  Dexteb,  Seal. 
"Joseph  Hodgson,  SeaL 
^Signed,  sealed  and  delivered 
in  tlM  presence  of 

"John  Goulding, 
"B.  Lewis,  Jun." 
S47*]  *The  declaration  contained  two  counts. 
The  first  alleged  the  breach  thus:  "but  hath 
broken  the  same  in  this,  to  wit,  that  during  the 
said  term  of  eight  calendar  months,  he  did  not 
keep,  or  cause  to  be  kept,  the  said  demised  prem- 
ises in  good  and  sufficient  repair,  inevitable 
casualties  and  ordinary  decay  excepted;  and 
that  he  hath  not,  at  the  end  of  the  said  term, 
yielded  and  surrendered  up  to  the  plaintiff  the 
same,  so  well  and  suffidentlv  kept  in  repair." 
The  second  count  alleged  that  the  defendant 
hath  not  observed  and  kept  his  covenant  afore- 
said, in  this,  to  wit,  "that  he  did  not  keep,  or 
cause  to  be  kept,  the  said  demised  premises  in 
good  and  sufficient  repair,  inevitable  casualties 
and  ordinary  decay  excepted,  but  that  the  same, 
bv  evitable  casualty,  to  wit,  by  fire,  were  de- 
stroyed, consumed  and  burnt,  during  the  said 
term  of  eight  calendar  months,  to  wit,  on  or 
about  the  eighth  day  of  November,  1800,  and 
that  the  said  fire,  and  evitable  casualty,  was  oc- 
casioned and  took  place  from  negligence,  and 
from  the  act  or  acts  of  one  or  more  evil  dis- 
posed persons."  "And  after  the  said  fire,  and 
after  tne  expiration  of  the  said  term,  the  said 
defendant  did  not  so  yield  and  surrender  up  the 
■aid  premises  according  to  th^  tenor  and  effect 
«f  his  said  covenant."  To  the  plaintiff's  damage 
10,000  dollars. 

The  defendant,  after  oyer,  pleaded  in  bar, 
1st.  "That  before  the  expiration  of  the  said 
term  of  eight  calendar  months  in  the  said  writ- 
ing mentioned,  viz.,  on  the  8th  of  November, 
1800,  the  said  demised  premises,  against  the 
will,  and  without  the  negligence,  or  other  de- 
iM,u\t  of  him  the  said  Dexter,  were  burnt  and 
consumed  by  fire,  happening  from  some  cause 
to  the  said  Dexter  then  and  yet  wholly  un- 
known. And  the  said  Dexter  further  saith, 
that  saving  and  excepting  only  the  damage  oc- 
casioned by  the  same  burning  and  consuming, 
he  the  said  Dexter  hath,  at  all  times,  during 
the  said  term  of  eight  calendar  months,  kept, 
and  caused  to  be  kept,  in  good  and  sufficient 
repair  the  said  and  demised  premises;  and  that 
he  hath,  at  the  end  of  the  said  term,  yielded  and 
snrrendered  up  to  the  plaintiff  the  said  de- 
mised premises,  so  well  and  sufficiently  kept  in 
repair,  saving  and  excepting  only  the  damage 
occasioned  by  the  burning  and  consuming  afore- 
said; and  this  the  said  Dexter  is  r^tdy  to 
verify,"  Ac. 

848*]     *To  this  plea  there  was  a  goieral  de- 
murrer, and  joinder. 
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To  the  second,  third  and  fifth  pleas,  there 
were  issues  in  fact.  The  fourth  plea  was  as  fol- 
lows: "That  on  the  15th  of  liav,  1800,  the 
President  of  the  United  States,  for  the  time 
then  being,  in  pursuance  of  authori^  given  to 
him  by  law,  did  order  and  direct  the  various 
offices  belonging  to  the  several  executive  de- 

Sartments  of  &e  United  States,  of  which  the 
epartment  of  war  then  was,  and  y^t  is,  one,  to 
be  removed  to  the  city  of  Washington  on  the 
first  day  of  June  then  next  ensuing;  and  that 
in  obedience  to  the  same  order  and  direction, 
the  various  offices  of  the  department  of  war 
aforesaid  were  removed  to  the  said  city  of  Wash- 
ington on  the  said  first  day  of  June  and  that 
thereby  it  became  proper  and  necessary,  that  a 
suitable  building  should  be  hired,  in  which  the 
said  offices  of  the  said  department  of  war  might 
be  holden  and  kept,  and  for  this  purpose,  and 
for  no  other  purpose  whatever,  the  building, 
mentioned  in  the  indenture  aforesaid,  was,  by 
the  said  indenture,  leased  to  the  said  Dexter; 
and  that,  at  the  time  of  executing  the  writing 
aforesaid,  he  was  Secretary  of  the  department  of 
War,  and  in  that  capacity  did  make  and  execute 
the  same,  and  that  before  the  expiration  of  the 
said  term  of  eight  calendar  montns,  viz.,  on  the 
1st  day  of  January,  1801,  he,  the  said  Dexter, 
at  Washington  aforesaid,  resigned  the  office  of 
Secretary  of  the  department  of  War,  and  from 
and  after  that  time  ceased  to  hold  the  same 
office,  and  until  this  time  he  hath  never  holden 
the  same;  and  further,  that  on  the  5th  day  of 
March,  in  the  year  last  mentioned,  Henry  Dear- 
bom,  Esq.  was  there  duly  appointed  and  com- 
missioned as  Secretary  of  the  department  of  War, 
and  then  and  there  accepted  of  the  same  office, 
and  hath  ever  since  held  the  same;  and  he,  the 
said  Dearborn,  now  is,  and  ever  since  his  ac- 
ceptance of  the  said  office  of  Secretary  of  War  as 
aforesaid,  hath  been,  the  lawful  successor  of 
him,  the  said  Dexter,  in  the  said  office;  and  this 
the  said  Dexter  is  ready  to  verify,"  Acl 

To  which  plea  the  plaintiff  replied,  'pro- 
testing that  the  said  Dexter  did  not,  in  his  capac- 
ity of  Secretary  of  War,  sign,  seal,  execute  and 
deliver  the  indenture  of  lease  aforesaid  exhib- 
ited, yet,  by  way  of  replication,  he  *saith  [*349 
that  although  the  said  Dexter  ceased  to  be  Sec- 
retary of  War  on  the  1st  day  of  January,  1801, 
and  that  on  the  5th  day  of  March,  in  the  same 
year,  a  certain  Henry  Dearborn  became  his  suc- 
cessor, duly  appointed  Secretary  of  the  depart- 
ment of  War,  and  still  remains  such,  yet  that 
the  house  and  premises,  in  the  lease  aforesaid 
mentioned,  were  burnt  down  and  consumed  by 
fire  arising  from  within  the  same,  from  the  neg- 
ligence or  default,  not  of  the  said  Dexter,  but 
of  some  person  unknown,  during  the  term  afore- 
said, viz.,  on  the  8th  of  November,  1800,  while 
the  said  Dexter  was  Secretary  of  War,  and 
whilst  he  had  possession  of  the  said  premises, 
and  before  the  appointment  of  the  said  Dear- 
bom  ;  and  that  neither  the  said  Dexter,  nor  any 
other  person,  hath,  during  the  continuance  of 
the  said  lease,  or  at  any  time,  built  up  and  re- 
paired the  said  premises;  and  this  the  said 
Hodgson  is  ready  to  verify."  Ac. 

To  this  replication  there  was  a  general  de- 
murrer and  joinder. 

The  6th  plea  was,  "that  on  the  15th  day  of 
May,  1800,  the  President  of  the  United  States, 
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for  the  time  then  being,  in  pursuance  of  author- 
ity given  to  him  by  law,"  ordered  the  executive 
offices  to  be  removed  to  Washington,  &c*  as 
stated  in  the  fourth  plea,  '*and  that  it  became 
proper  and  necessary  that  a  suitable  building 
should  be  hired  in  which  the  several  offices  of 
the  department  of.  war  aforesaid  might  be  holden 
and  kept,  and  that  for  these  purposes,  and  for 
no  other  purpose  whatever,"  the  buildings,  &c. 
*'were  bv  the  said  indenture  leased  to  the  said 
Dexter  by  the  said  Hodgson;  and  that  at  the 
time  when  the  said  Dexter  executed  the  inden- 
ture aforesaid,  he  was  Secretary  of  the  said  de- 
partment of  War;  and  this  he  is  ready  to  veri- 
hs"  Ac. 

To  this  there  was  a  general  demurrer  and 
joinder. 

Upon  these  demurrers  the  judgment  below 
was  against  the  plaintiff,  who  thereupon  sued 
out  the  present  writ  of  error. 

Martin,  attorney  general  of  Maryland,  and 
Key,  for  plaintiff  in  error. 
350*]       *Dexter,    and    Mason,    attorney    of 
United  States  for  the  District  of  Colimibia,  for 
defendant. 

Key  made  three  points. 

1st.  That  the  defendant  is  individually  and 
personally  liable  and  bound  to  the  performance 
of  the  covenant  in  the  indenture  contained,  by 
him  executed,  and  on  which  the  suit  is  brought. 

2d.  That  the  defendant's  first  plea  is  bad  in 
law,  is  argumentative,  and  does  not  put  in  issue 
matters  competent  to  bar  the  plaintiff's  action. 

3d.  That  the  defendant's  fourth  plea  is  bad  in 
substance,  is  no  bar,  and  wants  form. 

1st.  The  sixth  plea  and  demurrer  are  calou- 
lattd  to  bring  into  view  the  question  whether 
the  defendant  has  bound  himself  personally  to 
the  performance  of  the  covenant. 

Although  a  public  agent  is  not  generally  lia- 
ble for  contracts  made  by  him  in  that  capac- 
ity; still  he  is  capable  of  binding  himself  as 
well  as  his  government,  by  using  apt  words  for 
that  purpose. 

This  case  is  not  of  importance  from  any  gen- 
eral principles  which  it  will  establish.  The 
decision  must  depend  upon  the  expressions,  and 
operation  of  the  indenture  of  lease. 

The  defendant  has  used  strong  obligatory  ex- 

Sressions,  of  plain  unequivocal  import.  ^And 
^e  said  Samuel  Dexter  for  himself,  and  his 
successors,  doth  hereby  covenant,  promise  and 
agree  to  and  with  the  said  Joseph  Hodgson,  his 
heirs  and  assigns."  To  weaken  the  force  of 
these  expressions,  it  is  said  that  he  only  intended 
to  bind  himself  Sn  his  official  character  as  Sec- 
retary of  War,  Ist.  Because  he  is  styled  in  the 
prenuses  Secretary  of  War;  2d.  Because  the 
term  successors  is  used  throughout  the  instru- 
ment; 3.  Because  the  words  '*said  Samuel  Dex- 
ter," and  "said  parties  have  hereunto  set  their 
hands  and  seals,"  refer  to  Samuel  Dexter  in  the 
official  character  in  which  he  is  first  named  in 
the  premises. 

351*]  *  1st.  As  to  the  styling  him  Secretary 
of  War,  in  the  premises,  it  is  only  a  description 
of  the  person,  designatio  personcB, 

It  is  the  office  of  the  premises  to  identify  the 
contracting  parties,  and  it  is  most  common  to 
use  any  honorable  title  which  they  may  enjoy. 
It  is  not  in  the  preamble  that  we  are  to  look  for 
the  force  of  the  expressions  of  the  covenant,  but 
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in  the  covenant  itself.  It  is  a  rule  of  construc- 
tion that  when  obligatory  words,  of  plain  une- 
quivocal meaning,  are  used,  you  cannot  resort 
to  other  parts  of  the  instrument  to  contradict 
them.  But  when  equivocal  or  doubtful  words 
are  used,  you  may.  A  party  using  expressions 
that  legally  bind  him,  is  estopped  to  sav  he 
did  not  intend  to  be  bound  in  his  individual 
capacity. 

The  word  "himself,"  is  to  be  taken  separately 
from  the  words  "his  successors,"  and  each  is  to 
be  applied  to  the  obligatory  words  of  the  cove- 
nant; reddenda  HnguUi  aingulia.  The  said  Sam- 
uel Dexter  covenants  for  himself  and  for  his 
successors.  He  covenants  that  he  will  surrender 
the  premises  in  good  repair;  and  if  he  does  not 
so  surrender  them,  he  covenants  that  they,  his 
successors,  will.  Words  cannot  be  stronger  than 
those  which  he  has  used. 

2d.  As  to  the  words  "successors,"  Mr.  Dexter 
can  have  no  successors  in  the  legal  sense  of  the 
word.  It  is  true  that  Mr.  Dearborn  filled  the 
office  posterior  to  Mr.  Dexter,  and  hence,  in 
point  of  time,  succeeded  Mm,  and  was  in  that 
sense  his  successor;  but  he  is  not  his  successor 
in  any  known  legal  sense  of  the  word.  There 
is  no  legal  connection  between  them.  Mr.  Dex- 
ter was  not  competent  to  bind  his  successor  in 
any  manner.  H!e  was  not  a  corporation  sole; 
and  there  is  no  law  of  the  United  States  which 
authorizes  him  to  bind  his  successor.  The  word 
"successors,"  has  no  operation  whatever.  Mr. 
Dearborn  was  not  obliged  to  occupy  the  house, 
nor  would  an  action  have  been  maintainable 
against  him  for  the  rent.  If  he  had  been  dis- 
turbed in  the  possession^  he  could  have  had  no 
action  upon  the  covenant;  if  he  had  been  ousted, 
he  could  not  have  supported  an  ejectment.  Even 
if  Mr.  Dexter  had  been  a  corporation  sole,  his 
successors  would  not  be  bouncL  No  chattel  can 
be  limited  to  the  successors  of  a  corporation 
sole;  but  it  will  go  to  the  executor,  and  not  to 
the  successor. 

*If  these  observations  are  correct,  then[*352 
the  word  "successors,"  is  surpluss^ge,  and  the 
lease  enured  to  Mr.  Dexter  in  his  individual  ca- 
pacity; but  this  point  will  be  resumed. 

3d.  As  to  the  words  "said  Samuel  Dexter,** 
and  "said  parties  have  hereunto  set  their  hands 
and  seals;"  they  can  have  no  operation  to  let  in 
Mr.  Dexter's  official  character.  Either  he  bound 
himself  in  his  official  capacity,  or  as  an  indi- 
vidual. 

Nothing  can  be  inferred  from  the  word 
"said,"  but  that  it  related  to  him  in  one  capac- 
ity or  the  other ;  and  in  which,  is  the  very  ques- 
tion before  the  court. 

Let  us  now  examine  this  instrument  upon 
principle. 

1st.  With  reference  to  the  person  executing 
it;  2d.  As  to  the  l^gal  operation  of  its  expres- 
sions. 

All  agents,  acting  as  such,  for  avowed  prin- 
cipals, only  bind  their  principals;  but  it  must 
be  admitted  that  they  are  competent  to  bind 
themselves,  as  well  as  their  principals,  if  they 
use  apt  and  adequate  words. 

Government  cannot  carry  on  its  operations 
but  through  agents,  who  are  distinguished  as 
its  officers.  I  admit  that  an  officer  of  govern- 
ment, contracting  as  such,  for  government,  is 
not  personally  liable.  The  law  neither  creates 
nor  implies  any  liability  on  the  officer;  but  he 
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may  make  bimself  individually  liable  by  bis 
eocpress  promise  and  contract.  1  Term  Rep. 
181,  Maobeath  v,  Hdldimand,  There  is  nothing, 
then,  in  the  character  of  Secretary  of  War,  that 
prevents  him  from  using  words  that  will  render 
Aim  liable.  This  leads  to  the  second  question, 
which  is,  whether  he  has  used  such  words. 

This  lease  is  for  eight  months;  but  if  for 
eight  years,  the  same  Ciw  must  govern  its  con- 
struction. I  hold  it  an  undeniable  position,  that 
Mr.  Dieter  was  not  competent  to  bind  his  suc- 
oessors  in  office.  If  he  could  not,  then  the  lease 
must  have  some  operation.  It  cannot  be  in- 
tended to  be  a  void  lease.  If  not  void,  then 
it  enures  to  Mr.  Dexter  and  his  executors.  If 
353*]  it  enures  to  them,  they  *only  are  liable 
on  the  covenant,  that  is,  he  in  his  life  time,  and 
they  after  him.  A  much  stronger  case  exists  in 
the  books.  A  bishop  is  a  corporation  sole;  he 
has  successors,  technically  speaking.  Here,  then, 
is  a  person  who  has  a  double  capacity,  compe- 
tent to  contract  jn  either.  So  had  Mr.  Dexter. 
But,  say  the  books,  if  a  lease  be  made  to  a  bish- 
op and  his  successors,  it  enures  to  him  and  his 
executors.  1  Bac  Abr.  508.  Corporation,  E.  4. 
Co.  Litt.  46,  b.  12  CJo.  106,  Oorven'8  Case.  The 
word  "bishop"  in  such  a  case  is  as  much  the 
description  of  his  politic  capacity,  as  the  word 
Secretary  of  War  m  the  present  case.  A  bishop 
has  legal  "successors;"  and  is  not  a  habendum 
"to  a  bishop  and  his  successors,"  as  strong  as 
the  words  *Ho  the  said  Samuel  Dexter  and  his 
successors?'^  If  in  the  case  of  the  bishop  such 
a  lease  would  enure  to  him  in  his  hidividual  ca- 
pacity, a  fortiori  in  the  case  of  Mr.  Dieter,  who 
has  no  legal  successors. 

Again.  The  covenant  to  leave  the  demised 
premises  in  good  repair,  is  a  covenant  real.  1 
Bac  Abr.  534,  536.  If  it  be  a  covenant  real, 
and  runs  with  the  estate  and  interest,  then,  as 
the  estate  and  interest  passes  to  Mr.  Dexter  and 
his  executors,  he  and  they  only  can  be  bound. 
Suppose  the  lease  had  been  for  five  years,  and  a 
stranger  had  taken  possession;  who  could  sup- 
port an  ejectment?  Not  the  lessor,  because  he 
had  parted  with  his  interest:  not  the  successor 
of  Mr.  Dexter,  because  he  is  neither  a  party  nor 
a  privy.  Mr.  Dexter  only  could  have  main- 
tained the  action,  the  estate  and  interest  being 
in  him.  It  never  was  out  of  him  during  the 
term.  If  the  operation  of  law  casts  this  lease 
upon  Mr.  Dexter,  he  who  has  the  benefit  must 
bear  the  burden ;  and  he  must  be  bound  by  this 
covenant  to  repair  which  runs  with  the  estate. 

The  defendant's  ideas  violate  all  the  rules  of 
construction. 

1st.  In  a  deed,  when  words  of  a  precise  im- 
port are  used,  you  cannot  resort  to  other  ex- 
pressions for  a  supposed  intent.  The  word 
"liimself,"  in  the  covenant,  is  too  plain  to  admit 
of  doubt. 

2d.  No  words  shall  be  rejected  which  can  be 
made  to  operate.  By  their  construction,  the 
354*]  word  "himself,"  ♦which  has  a  definite 
meaning,  must  be  rejected,  and  give  way  to  the 
word  "successors,"  which,  in  this  instrument, 
can  have  no  meaning. 

3d.  Such  oonstrud;ion  shall  be  given  ut  re$ 
mapia  valeat  quam  pereai. 

According  to  our  construction  the  deed  it  op- 
trative;  but  according  to  theirs  it  is  mere  waste 
paper. 

Ist.  They  say  that  Mr.  Dexter  it  not  bound. 
Grandi  L 


2d.  All  must  agree  that  his  successor  is  not 
bound. 

3d.  Em  conaequentif  nobody  is  bound. 

The  case  of  Unwin  t?.  WoUely,  1  Term  Rep. 
674,  is  clearly  in  our  favor.  In  that  case  the 
contract  was  by  an  officer  of  government  who 
expressly  contracted  "on  account  of  his  majes- 
ty," and  covenanted  "on  account  of  the  king," 
that  "government  should  be  answerable."  In 
our  case  there  are  no  such  words,  nor  anything 
except  the  styling  himself  Secretary  of  War,  and 
using  the  term  successors,  which  can  possibly 
indicate  any  intention  to  bind  the  government. 

2d  point. 

The  first  plea  in  bar  is  bad.  The  matter  is 
insufficient  to  bar  the  plaintiff  from  this  action. 
The  substance  of  it  is,  that  the  house  was  burnt 
without  the  negligence  or  other  default  of  the 
defendant.  This  is  no  answer  to  an  express 
covenant.  Due* care  and  diligence  is  nothing 
more  than  every  bailee  for  hire,  where  there  is 
no  express  agreement,  is  bound  to  use.  The 
plea  puts  in  issue  the  negligence  or  default  of 
the  defendant,  and  throws  the  onus  probandi  on 
the  plaintiff  to  show  actual  negligence;  whereat 
the  defendant  ought  to  show  such  an  inevitable 
casualty  as  to  bring  himself  within  the  benefit 
of  the  exception.  He  states  that  the  fire  hap- 
pened without  his  default,  from  some  cause  to 
him  unknown;  but  it  does  not  thence  follow 
that  the  destruction  of  the  house  was  inevitable. 
It  is  immaterial  whether  it  happened  with  his 
knowledge  and  will,  or  without.  The  plea  does 
not  'bring  in  issue  the  fact  whether  the  [•356 
destruction  was  inevitable,  or  not;  but  only 
whether  it  happened  with  his  knowledge  and 
by  his  default. 

Default  or  negligence  meant  the  want  of 
ordinar;i^  care. 

3d  point. 

The  merits  of  this  plea  have  already  been 
discussed  in  speaking  of  the  word  "successors," 
in  the  lease.  The  demurrer  here  is  not  by  the 
plaintiff  to  the  defendant's  plea;  but  by  the  de- 
fendant to  the  plaintiff's  replication ;  but  if  the 
replication  is  Imd,  yet  if  the  plea  is  bad,  judg- 
ment must  be  for  the  plaintiff,  unless  the  Court 
should  be  of  opinion  that  the  declaration  also 
is  bad,  inasmuch  as  it  is  not  supported  by  the 
indenture  of  which  a  profert  is  made,  whereby 
it  becomes  part  of  the  declaration.  In  that  case 
the  fate  of  this  demurrer  must  depend  upon  the 
question  of  personal  liability  of  the  defendant. 

Dexter,  contra. 

1st.  It  is  admitted  by  Mr.  Key,  that  the  de- 
fendant had  a  right  to  make  a  public  contract, 
and  thereby  to  bind  the  government;  and  we 
admit  that  he  was  alto  competent  to  bind  him- 
self. The  question  then  is,  whether  this  is  a 
gublic  contract;  or  whether  the  defendant  has 
ound  himself  personally.  In  addition  to  the 
internal  evidence  of  the  deed  itself,  the  plea 
states  other  material  facts  which  are  admitted 
by  the  demurrer,  and  which  tend  to  prove  the 
intention  and  understanding  of  the  parties  at 
the  time  of  contracting.  These  facts  are,  1st. 
The  order  of  the  President,  pursuant  to  law,  to 
remove  the  offices  to  Washington;  2d.  Their 
consequent  removal;  3d.  The  necessity  of  pro- 
viding a  house  in  which  they  might  be  held; 
4th.  That  for  these  purposes,  and  for  no  other 
purpose  whatever,  the  ouildings  were,  by  the 
plaintiff,  leased  to  the  defendant;  5th.    That 
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the  defendant  was  at  that  time  Secretary  of  the 
department  ef  War.  These  facts  show  the  au- 
thority which  the  defendant  had  to  hind  the 
goremment,  and  the  purpose  for  which  the 
contract  was  made.  Tne  contract,  then,  heing 
made  hy  a  puhlio  officer  of  the  goyemment, 
having  authority  therefor,  and  for  the  use  of 
356*]  the  goyemment,  is  prima  *facie  a  pub- 
lic, and  not  an  indiyidual,  contract.  The  ques- 
tion then  is,  whether  the  defendant  has  pledged 
his  indiyidual  credit,  in  addition  to  that  of  his 
goyemment.  This  depends  upon  the  intention 
of  the  parties ;  for  the  intention  of  the  parties 
in  all  cases  constitutes  the  contract.  Tnis  in- 
tention is  to  be  known  by  the  words  they  have 
used;  but  if  those  words  are  doubtful,  resort 
may  be  had  to  other  facts,  such  as  the  subject 
matter  of  the  agreement,  the  purpose  for  which 
it  was  made,  and  the  official  character  of  the 
parties,  or  either  of  them.  But  in  the  present 
case  the  words  of  the  instrument  itself  seem  to 
leaye  no  room  to  doubt.  In  the  premises,  the 
defendant  is  styled  Secretary  of  War,  and 
throughout  the  whole  deed,  when  he  is  men- 
tioned, he  is  called  the  said  Samuel  Dexter,  re- 
ferring to  the  official  description  contained  in 
the  premises;  and  in  the  conclusion  it  is  said 
that  the  said  parties  haye  thereunto  set  their 
hands  and  seals.  The  word  "successors"  also 
Is  used  wherever  the  name  of  the  defendant 
occurs  in  the  instrument;  and,  whether  he  was 
competent  to  bind  his  successors  or  not,  yet  it 
shows  the  intention  of  the  parties,  and  the  char- 
acter in  which  the  defendant  meant  to  contract. 
It  shows  also  who  was  to  occupy  the  premises 
after  the  defendant  should  cease  to  be  Secretary 
of  War.  The  plaintiff  himself  also  has  clearly 
shown  what  his  understanding  was  at  the  time 
by  covenanting  on  his  part  that  the  successors 
of  the  defendant  shoula.  quietly  occiim^  and  en- 
joy the  premises  during  the  term.  This  shows 
that  the  plaintiff  understood  he  was  contract- 
ing with  a  public  officer,  for  public  purposes. 
But  great  stress  is  laid  upon  the  word  ^'him- 
self."  The  said  Samuel  Dexter,  for  himself  and 
liis  successors,  covenants  to  keep  the  premises 
in  repair.  How  does  he  covenant  for  himself? 
Clearly  for  himself  while  in  office,  and  as  the 
representative  of  the  government,  his  principal. 
The  same  arguments  which  show  this  to  be  a 
public  contract,  explain  and  limit  the  meaning 
of  the  word  himself.  Who  is  "himself?"  The 
said  Samuel  Dexter.  Who  is  the  said  Samuel 
Dexter?  The  premises  say,  Samuel  Dexter, 
Secretary  of  War. 

The  case  of  Maebeath  v,  Haldimand,  1  Term 
Hep.  172,  is  a  much  stronger  case  against  the 
inaiyidufld  than  the  present,  and  yet  the  Court 
had  no  hesitation  in  declaring  it  to  be  a  pub- 
lic contract,  and  that  the  individual  was 
357*]  *not  liable.  In  that  case  nothing  was 
said  expressly  of  contracting  on  accoimt  of  the 
government,  or  for  himself  and  his  successors. 
In  order  to  show  that  the  defendant  meant  to 
pledge  his  individual  credit  in  addition  to  that 
of  his  government,  the  plaintiff  ought  to  make 
out  a  very  strong  case,  in  express  terms;  for  if 
public  agents  are. to  be  made  liable  upon  pre- 
sumptions arising  from  equivocal  expressions, 
no  prudent  man  will  undertake  to  conduct  the 
publie  business,  where,  of  necessity,  contracts 
must  be  made  to  an  immense  amount.  If  a  doubt 
exists,  the  oonstruction  ought  certainly  to  be  in 
134 


favor  of  the  agent.  The  ease  of  Umoin  r. 
Wolaely,  1  Term  Rep.  674,  clearly  shows  that  no 
difference,  in  the  construction  of  the  contract, 
can  arise  from  the  circumstance  of  its  being 
under  seal. 

The  intention  of  the  contract  being  to  bind 
the  government,  it  shall  not,  by  reason  of  the 
seal,  become  the  contract  of  the  individual  who 
did  not  mean  to  bind  himsdf.  The  only  opera- 
tion of  the  seal  is  to  raise  the  agreement  from 
a  simple  contract  to  a  specialty.  The  seal, 
therefore,  does  not  make  it  the  deed  of  the  in- 
dividual. It  is  immaterial  whether  the  words 
"on  account  of  his  majesty,"  make  the  case  of 
Untoin  v,  Wolaely,  a  stronger  case  in  favot  of 
that  defendant  than  the  present.  The  ease  ii 
not  cited  to  compare  those  facts  with  these,  but 
to  show  that  the  seal  makes  no  difference  be- 
tween that  case  and  the  case  of  Maoheaih  v. 
Haldimand, 

2d.  point.    Inevitable  casualty. 

The  oblections  to  this  plea  seem  to  be,  that  it 
throws  the  onus  probandi  upon  the  plaintiff; 
and  that  the  facts  do  not  show  an  mevitable 
casualty. 

The  plea  has  stated  all  that  was  possible  to 
state;  all  that  was  within  our  knowledge;  and 
if  they  do  not  show  the  case  to  be  prima  facie 
within  the  exception  of  the  covenant,  the  plea 
is  bad.  No  form  of  plea  which  the  defendant 
could  have  pleaded,  as  to  this  point,  would  have 
laid  the  onu8  probandi  on  him. 

The  exception  of  inevitable  casualties  is  in  its 
nature  a  negative.  One  of  the  counts  in  the 
declaration  avers  the  *destruction  of  [*358 
the  buildings  to  have  been  by  an  evitable 
casualty.  Upon  this  averment  the  defendant 
might  have  taken  issue,  and  said  it  was  not  by 
an  evitable  casualty,  or,  in  the  words  of  the 
lease,  that  it  was  by  an  inevitable  casualty, 
which  is  equally  a  negative  proposition ;  and  in 
either  case  the  proof  would  lav  on  the  plaintiff. 
So  if  the  defendant  had  pleaded  that  the  acci- 
dent happened  notwithstanding  he  had  used  the 
utmost  care  and  diligence  to  prevent  *it;  the 
plaintiff  must  have  replied  some  act  of  negli- 
gence. For  it  cannot  be  supposed  that  the  de- 
fendant should  show  particmar  instances  of  his 
care  for  every  moment  of  his  occupation  during 
the  whole  term.  Suppose  the  defendant  had 
pleaded  that  the  fire  arose  by  accident  in  the 
adjoining  house,  and  communicated  to  the 
house  in  question ;  (this  example  is  assumed  un- 
der an  impression  that  such  was  the  fact;) 
would  that  have  been  more  satisfactory  to  the 
plaintiff  than  the  present  plea?  He  would  still 
nave  to  show  that  the  deiendant  had  not  used 
reasonable  means  to  avoid  its  effects. 

In  the  case  of  Monk  v.  Cooper,  2  Lord  Raym. 
1477,  the  form  of  pleading  is  not  more  certain 
than  the  present;  and  is  the  form  which  has 
been  ever  since  used  in  eases  of  destruction  by 
fire.  It  is  understood  that  the  leamed  gentle- 
man who  is  to  dose  this  argument  has  given  an 
opinion,  and  means  to  contend,  that  inevitable 
casualty  means  the  act  of  Qod. 

But  surely  it  cannot  mean  an  accident  only 
evitable  by  the  power  of  the  Supreme  Being. 
Death  is  usually  termed  the  act  of  God;  but 
death  may  be  by  human  means,  which  may 
often  be  avoided;  as  in  the  case  of  murder.  So 
death  may  be  the  consequences  of  unskillfulness 
of  the  pl^iciaiiy  and  might  have  been  avoided 
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by  employinff  a  man  of  more  skill.  So  a  man 
by  exposing  himself  to  a  storm  may  take  oold, 
and  death  may  ensne;  which  might  hare  been 
avoided  by  not  exposing  himself  to  the  storm. 
Tet  in  all  these  cases  the  death  is  said  to  be  the 
act  of  God.  An  inevitable  casualty,  therefore, 
is  not  always  the  act  of  €k>d;  but  must  mean,  in 
the  present  case,  a  casualty  inevitable  by  the 
defendant.  It  cannot  mean  a  casualty  evitable 
only  by  the  united  exertions  of  the  whole  human 
359*]  race.  A  whirlwind  is  said  to  be  the  *act 
of  Qod,  yet  its  effects  may  be  prevented  by  build- 
ing a  wall  of  brass  about  the  house  of  sufficient 
strength.  So  the  effects  of  lightning  may  be 
prevented  by  proper  conductors;  and  the  rav- 
ages of  enemies  may  be  impeded  by  a  sufficient 
buraan  force.  These  examples  are  cited  to  show 
that  the  term  inevitable  casualty  cannot  be  con- 
fined to  those  accidents  which  are  usually 
termed  the  acts  of  Qod;  nor  to  such  as  are  in- 
evitable notwithstanding  the  united  exertions 
of  all  the  world.  Where,  then,  is  the  line  to  be 
drawn? 

It  is  believed  that  the  true  meaning  of  the  ex- 
pression is,  such  accidents  as  cannot  be  pre- 
vented by  reasonable  care  and  diligence. 

But  even  taking  the  expression  to  be  oonfined 
only  to  those  accidents  which  are  called  the  act 
of  God,  yet  there  are  not  wanting  old  authori- 
ties which  expressly  call  a  sudden  fire  the  act 
of  God,  although  more  modem  writers  have  very 
properlv  termed  it  an  inevitable  accident.  1 
Roll.  Abr.  808,  pi.  8»  under  the  head  of  ''what 
acts  shall  excuse  an  escape/'  says,  "so  if  the 
prisoners  escape  bv  sudden  fire,  this  shall  excuse 
the  escape,  for  this  is  the  act  of  €k>d."  And  in 
I>yer,  66,  b.  15,  it  is  said,  "if  he  plead  that  the 
prison  was  broken  by  enemies  of  the  king,  or 
Of  sudden  fire,  which  Is  the  act  of  Qod,  or  by 
auch  force  or  vehement  power  that  he  could  not 
resist,  this  is  good  matter." 

The  ease  of  Portoard  v,  Piitard,  1  Term  Hep. 
27,  is  a  very  strong  one  upon  this  point.  There 
was  a  verdict  for  the  plaintiff,  siibject  to  the 
opinion  of  the  court  upon  the  following  case: 
That  the  defendant  was  a  common  carrier  from 
London  to  Shaftesbury.  That  on  Thursday,  the 
14th  October,  1784,  the  plaintiff  delivered  to 
him,  on  Weyhill,  twelve  pockets  of  hops  to  be 
carried  by  him  to  Andover,  and  to  be  by  him 
forwarded  to  Shaftesbury  by  his  public  road 
wagon,  which  travels  from  London,  through 
Andover,  to  Shaftesbury.  That  by  the  course 
of  traveling,  such  wagon  was  not  to  leave  An- 
dover till  the  Saturday  evening  following.  That 
in  the  night  of  the  following  day  after  the  de- 
livery of  the  hops,  a  fire  broke  out  in  a  booth,  at 
the  distance  of  about  100  yards  from  the 
booth  in  which  the  defendant  had  deposited  the 
360*]  hops,  *which  burnt  for  some  time  with 
unextinguishable  violence,  and  during  that  time 
communicated  itself  to  the  said  booth  in  which 
the  defendant  had  deposited  the  hops,  and  en- 
tirely consumed  them  without  any  actual  negli- 
gence hi  the  defendant.  That  the  fire  was  not 
occasioned  by  lightning." 

The  counsel  for  the  plaintiff  in  that  case  con- 
tended that  a  carrier  is  liable  in  all  cases  except 
the  loss  be  occasioned  by  the  act  of  €k>d  or  the 
king's  enemies:  and  a  distinction  is  taken  be- 
tween the  act  of  God  and  inevitable  accident. 

The  ooubmI  lor  the  dafendant  insisted  that 
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he  was  not  liable  for  accidents  happening  with- 
out anv  default  or  negligence  of  the  carrier. 

Lord  Mansfield  said  there  was  "a  nice  distino- 
tion  between  the  act  of  God,  and  inevitable  ne- 
cessi^.  In  these  cases  (of  common  carriers) 
actual  negligence  is  not  necessary  to  support 
the  action." 

Afterwards,  Lord  Mansfield  delivered  the 
unanimous  opinion  of  the  court.  ''It  is  laid 
down  that  a  carrier  is  liable  for  every  accident, 
except  by  the  act  of  God,  or  the  king's  enemies. 
Now  what  is  the  act  of  God?  I  consider  it  to 
mean  something  in  opposition  to  the  act  of 
man ;  for  everyuiin^  is  the  act  of  Qod  that  han- 
pens  by  his  permission;  evep^thing  by  his 
knowledge.  But  to  prevent  litigation,  collu- 
sion, and  the  necessity  of  going  into  circum- 
stances impossible  to  be  unraveled,  the  law  pre- 
sumes agamst  the  carrier,  unless  he  shows  it 
was  done  by  the  king's  enemies,  or  by  such  act 
as  could  not  happen  by  the  intervention  of  man, 
as  storms,  lightnmg  and  tempest." 

"If  an  armed  force  comes  to  rob  the  carrier 
of  the  goods,  he  is  liable;  and  the  true  reason 
is,  for  fear  it  may  give  room  for  collusion,  that 
the  master  may  contrive  to  be  robbed  on  pur- 
pose, and  share  the  spoil. 

"In  this  case  it  does  not  appear  but  that  the 
fire  arose  from  the  act  of  some  man  or  other. 
It  certainly  did  arise  from  some  act  of  man;  for 
it  is  expressly  stated  not  to  have  happened  by 
lightning,  llie  carrier,  therefore,  in  this  ease 
is  liable,  inasmuch  as  he  is  liable  for  inevitable 
aoddentl" 

*The  court  in  that  case  call  a  fire  aris-  [*361 
ing  from  ^e  act  of  man  an  inevitable  accident, 
but  decide,  that  the  carrier  is  liable,  inasmuch 
as  he  is  liable  for  inevitable  accident;  being 
considered  as  an  insurer.  There  the  case  shows 
that  the  fire  arose  from  the  act  of  man;  but  in- 
asmuch as  it  was  without  any  default  of  the  car- 
rier, the  court  called  it  an  inevitable  accident. 
In  the  present  case,  the  plea  states,  that  against 
the  will,  and  without  tne  negligence,  or  other 
default  of  the  defendant,  the  building  was  con- 
sumed by  fire  arising  from  some  cause  then  and 
yet  wholly  unknown  to  the  defendant.  The  only 
difference  in  the  two  cases  is,  that  in  the  case  of 
the  carrier,  the  fire  appeared  to  have  arisen 
from  the  act  of  man,  but  In  the  present  case,  the 
cause  of  the  fire  is  wholly  unknown.  If  the 
former  was  justly  called  an  inevitable  accident^ 
a  fortiori,  the  latter  ought  to  be  so  called. 

In  Gomyns'  Rep.  631,  destruction  by  fire  is 
admitted  by  the  counsel  on  both  sides  to  be  an 
unavoidable  accident. 

In  Jones  on  Bailment,  a  work  remarkable  for 
the  correctness  and  precision  of  its  language, 
p.  90,  Amer.  ed.  (p.  49,  English  ed.)  is  this  ex- 
pression: "If  th^  be  destroyed  by  wreck,  pil- 
lage, fire,  or  other  inevitable  misfortime."  In 
page  93,  (61,)  he  dtes  a  paragraph  from  Puf- 
lendorf ,  "that  the  borrower  ought  to  indemnify 
the  lender^  if  the  goods  lent  be  destroyed  by  fire, 
shipwreck,  or  other  inevitable  accident."    In 

gage  97,  (53,)  he  says,  "there  are  other  cases, 
1  which  a  borrower  is  chargeable  for  inevitable 
mischance;  for  example,  if  the  house  of  Gains 
be  in  fiames,  and  he  be  able  to  secure  one  thing 
only,"&c  And  in  p.  142,  (78,)  "there  is  no 
obligation  in  the  bailee  to  suggest  wise  precau- 
tions against  inevitable  accident,  and  he  cannot, 
therefore,  be  obliged  to  advise  insurance  from 
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fire.**  In  page  146,  (79,  80,)  he  says,  "although 
the  act  of  Qod  be  an  expression  which  too  long 
custom  has  rendered  familiar  to  us,  yet,  perhaps, 
on  that  very  account,  it  mif^rht  be  more  proper, 
as  well  as  more  decent,  to  substitute  in  its  place 
inevitable  accident/'  See  also  p.  135,  (73,)  146, 
(79,  80,)  149,  (81,  82,)  32,  (18,)  as  to  the  pe- 
culiar law  respecting  innkeepers  and  common 
carriers,  and  as  to  the  general  principle  that  the 
bailee  is  liable  only  for  negligence,  the  degree  of 
which  is  regulated  by  the  nature  of  the  bail- 
ment. 

362*]  'The  authorities  thus  cited  show  that 
fire  in  former  timed  was  called  the  act  of  God, 
but  in  latter  days  it  is  termed,  in  the  very  ex- 
pressions of  the  lease,  an  inevitable  accident,  an 
mevitable  casualty,  an  inevitable  mischance,  or 
an  imavoidable  accident,  by  lawyers,  by  judges, 
and  by  elementary  writers.  The  presumption, 
therefore,  is  strong,  that  the  case  of  fire  was  the 
very  case  of  inevitable  casualty,  which  the  ex- 
ception in  the  lease  was  intended  to  guard 
against. 

3d.  As  to  the  third  point. 

It  is  immaterial  whether  this  be  considered  as 
the  oontract  of  the  officer  in  his  official  capacity, 
or  of  tiie  government,  and  whether  an  action 
will  or  will  not  lay  against  the  successor.  That 
question  can  only  be  of  importance  as  it  con- 
oems  the  mode  of  the  remedy,  but  does  not  af- 
fect the  point  of  personal  liability.  It  would  be 
ruinous  not  only  to  the  agent,  but  to  the  gov- 
ernment itself,  if  this  doctrine  of  individual  re- 
sponsibility is  to  be  established.  Suppose  the 
defendant  or  his  successor  had  been  dispossessed 
by  the  plaintiff  during  the  term,  who  would 
have  the  right  of  action  T  If  the  defendant, 
after  he  was  out  of  office,  had  the  sole  right  to 
sue,  the  office  must  be  at  his  mercy.  He  might 
release  the  oontract.  Suppose  a  oontract  made 
by  the  Secretary  of  War,  for  supplying  the 
army,  and  advances  as  usual  made  to  the  con* 
tractor.  Suppose  the  sum  advanced  to  be  50,- 
000  dollars,  which  in  such  cases  is  not  a  large 
sum,)  and  the  contractor  pockets  the  money, 
and  refuses  to  make  the  supplies.  The  secre- 
tary becomes  bankrupt,  or  refuses  to  bring  suit, 
or  dies,  and  his  executors  refuse  to  sue.  How 
are  the  public  to  compel  them  T  Is  it  consistent 
with  the  dignity  of  the  United  States  to  ask 
their  leave  to  bring  suitT  There  is  now  existing 
a  oontract  for  the  casting  of  cannon,  made  by 
the  defendant  while  in  office.  Can  the  Secre- 
tary out  of  office  release  this  contract  T  Can  he 
give  a  valid  release  of  the  contract  for  supplies 
to  the  army? 

These  examples  show  that  the  ex-secretary  is 
not  the  person  contracting,  and  that  the.  suit  is 
brought  against  the  wrong  person. 

Mason,  on  the  same  side,  was  stopped  by  the 
Ck)urt,  who  said  they  were  satisfied  with  the 
363*]  argument  on  the  *part  of  the  defendant, 
upon  the  first  point,  and  wished  to  hear  the 
counsel  in  reply.  Mr.  Martin  observed,  that  he 
did  not  suppose  that  any  thing  he  had  to  offer 
would  shake  the  opinion  which  the  Court  seemed 
to  have  formed,  and  should  not  insist  upon  re- 
plying. 

March  2d.  The  OMef  Justice,  after  stating 
the  terms  of  the  lease,  and  the  pleadings,  de- 
livered the  unanimous  opinion  of  the  Court. 

The  plaintiff  in  error  has  made  two  points. 
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1st.  That  under  this  contract,  the  defendant 
was  bound  in  his  private  capacity. 

2d.  That  the  matter  pleaded  in  his  plea,  did 
not  show  the  casualty,  by  which  the  buildings 
were  destroyed,  to  have  been  inevitable. 

This  Court  give  no  opinion  on  the  second 
point,  being  unanimous  in  favor  of  the  defend- 
ant on  the  first. 

It  appears,  from  the  pleadings,  that  congress 
had  passed  a  law  authorizing  and  requiring  ths 
President  to  cause  the  public  offices  to  m  re- 
moved from  Philadelphia  to  Washington;  in 
pursuance  of  which  law,  instructions,  by  the 
President,  were  given,  and  the  offices  belonging 
to  the  department  of  war  were  removed ;  that  it 
became  necessary  to  provide  a  war  office,  and 
that  for  this  purpose,  and  no  other,  the  agree- 
ment was  entered  into  by  the  defendant,  who 
was  then  at  the  head  of  this  department.  Dur- 
ing he  lease,  the  building  was  consumed  by  fire. 

It  is  too  dear  to  be  controverted,  that  where 
a  public  agent  acts  in  the  line  of  his  duty  and 
by  legal  authority,  his  contracts  made  on  ac- 
count of  the  government,  are  public  and  not  per- 
sonal.- 

They  enure  to  the  benefit  of,  and  are  obliga- 
tory on,  the  government;  not  the  officer. 

A  contrary  doctrine  would  be  productive  of 
the  most  injurious  consequences  to  the  public, 
as  well  as  to  individuals.  The  government  is 
incapable  of  acting  otherwise  than  by  its  agents, 
and  no  prudent  man  would  consent  to  become 
*a  public  agent,  if  he  should  be  made  [*364 
personally  responsible  for  contracts  on  the  pub- 
lic account.  This  subject  was  very  fully  dis- 
cussed in  the  case  of  Madbeath  v.  Haldiniand, 
cited  from  1  Term  Reports ;  and  this  oourt  con- 
siders the  principles  laid  down  in  that  ease  as 
consonant  to  policy,  justice  and  law. 

The  plaintiff  has  not  controverted  the  general 

Srinciple,  but  has  insisted,  that,  in  this  case,  the 
efendant  has,  by  the  terms  of  his  contract^ 
bound  himself  personally. 

It  is  admitted  that  the  house  was  taken  on 
account  of  the  public,  in  pursuance  of  the  proper 
authority;  ana  that  the  contract  was  made  by 
the  person  at  the  head  of  the  department,  for 
the  use  of  whidi  it  was  taken;  nor  is  there  any 
allegation,  nor  is  there  any  reason  to  believe, 
that  the  plaintiff  preferred  the  private  responsi- 
bility of  the  defendant  to  that  of  the  govern- 
ment; or  that  he  was  unwilling  to  contract  on 
the  faith  of  government.  Under  these  circum- 
stances, the  intent  of  the  officer  to  bind  himself 
Sersonally  must  be  very  apparent  indeed,  to  in- 
uce  such  a  construction  of  the  contract. 
The  Court  can  perceive  no  such  intent.  On 
the  contrary,  the  contract  exhibits  every  appear- 
ance of  being  made  with  a  view  entirely  to  the 
government. 

The  official  character  of  the  defendant  is 
stated  in  the  description  of  the  parties.  This, 
it  has  been  said,  might  be  occasioned  by  a  will- 
ingness in  the  defendant  to  describe  himself  by 
the  high  and  honorable  office  he  then  filled. 
This,  unquestionably,  is  possible,  but  is  not  the 
fair  construction  to  be  placed  on  this  part  of 
the  contract,  because  it  is  not  usual  for  gentle- 
men, in  their  private  concerns,  to  exhibit  them- 
selves in  their  official  character. 

The  tenement  is  let  to  "the  said  Samuel  Dex- 
ter and  his  successors;"  an  expression  plainly 
evidencing  that  it  was  not  for  himself,  other* 
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wise  tbmn  as  Secretary  of  War;  and  that  the 
lessor  so  understood  the  contract.  It  is  also 
evincive  of  the  correctness  of  the  observation  of 
the  defendant,  that  the  words  ''said  Samuel 
Dexter"  refer  to  him  in  his  official  character,  as 
described  in  the  premises.  The  habendum  is  "to 
365*]  have  and  to  hold  the  said  demised  *prem- 
ises  to  him  the  said  Samuel  Dexter  and  his  sue- 
oessors,''  Ac/  showing,  that  to  the  knowledge 
of  the  lessor,  if  Mr.  Dexter  should  go  out  of 
office  the  next  day,  the  successor  to  the  war  de- 
partment would  succeed  also  to  the  occupancy 
of  the  office. 

The  covenant  for  cjuiet  enjoyment  durinff  the 
term  is  with  the  said  Samuel  Dexter  and  his 
successors,  and  is,  that  they,  as  well  as  he,  shall 
enjoy. 

The  covenant  on  the  part  of  Mr.  Dexter,  on 
which  the  suit  is  brought,  is  for  himself  and  his 
successors. 

The  whole  face  of  the  agreement,  then,  mani- 
fests very  clearly  a  contract  made  entirely  on 
public  account,  without  a  view,  on  the  part  of 
eithcnr  the  lessor  or  lessee,  to  the  private  ad- 
vantage or  responsibility  of  Mr.  Dexter. 

The  only  circumstance  which  could  excite  a 
doubt  was  produced  by  the  technical  operation 
of  the  seaL  This,  in  plain  reason  and  common 
sense,  can  make  no  difference  in  designating  the 
person  to  be  responsible  for  the  contract;  and 
so  it  has  heetn  determined  in  the  case  cited  from 
1  Term  Rep.  674,  {Umoin  v.  Wolselev.) 

Ae  Court  is  unanimously  and  clearly  of  opin- 
ion, that  this  contract  was  entered  Into  «ii- 
Qraaoh  !• 


tirely  on  behalf  of  government,  by  a  person 
properly  authorized  to  make  it,  and  that  its  ob- 
ligation is  on  the  government  only. 

Whatever  the  claims  of  the  plaintiff  mav  be, 
it  is  to  the  government,  and  not  to  the  defend- 
ant, he  must  resort  to  have  them  satisfied. 

Judgment  affirmed  with  costs. 


LLOTD  V.  ALEXANDER  et  al. 
A  citation  must  accompany  the  writ  of  error. 

THE  writ  of  error  in  this  case  was  quashed 
because  it  was  not  accompanied  by  a  cita- 
tion. 

Maiwwatj.,  Oh.  J,  The  law  respect-  [*366 
ing  the  thirty  days'  notice  on  a  writ  of  error, 
and  the  ten  days  allowed  for  filing  it,  was  predi- 
cated upon  the  existing  state  of  things  at  the 
time  of  passing  the  a^;  at  which  time  there 
was  no  circuit  court  whose  term  would  not  be 
finished  more  than  forty  days  before  the  setting 
of  the  Supreme  Court. 

The  times  of  the  session  of  the  courts  have 
been  altered,  but  no  alteration  has  been  made 
in  the  law  respecting  the  thirty  days'  notice, 
which  makes  -it  difficnilt  to  form  a  rale  in  the 
case. 

At  present,  if  the  citation  has  not  been  served 
thirty  days,  the  court  will  not  take  up  the  cause 
imtil  the  thirty  days  have  expired,  unless  the  de- 
fendant in  error  shall  appear. 

A  citation  not  served  Is  as  no  citation. 

187 


APPENDIX. 


NOTE  (A.) 


tpHB  qnesiion  of  liability  of  a  remote  indorser 
I  of  a  promitaory  note,  in  Virginia,  eame  be- 
fore the  eourt  below  aboat  a  year  before  their 
decision  in  the  present  ease,  it  was  in  the  case 
of  Dunlop  o.  Suv&r  and  oiheraf  argaed  at  July 
tenn»  1801,  in  Alexandria.  The  court  took  the 
▼acation  to  consider  the  case,  and  examine  the 
law,  and  at  the  suooeediiM^  term,  judgment  was 
rendered  for  the  plaintiff  by  Kilty,  Chief  Judge, 
and  Granch,  Assistant  Judge,  contrary  to  tne 
opinion  of  Judge  Bfarshall. 

The  case  was  this;  James  CaTsn  made  a 
promissory  note,  by  which  he  promised  to  pay 
to  Silver  et  al.  or  order,  sixty  days  after  date, 
600  dollars  for  value  received,  negotiable  at  the 
bank  of  Alexandria.  Silver  et  aT.  indorsed  the 
note  to  Downing  and  Dowell  in  these  words, 
'^y  the  contents  to  Downing  and  Dowell," 
wno  indorsed,  ''pay  the  contento  to  John  Dun- 
lop or  order .'^  jOunlop  had  obtained  judgment 
on  the  note  against  Cavan,  the  maker,  who  was 
taken  upon  the  execution,  and  took  the  oath  of 
an  insolvent  debtor. 

The  declaration  had  two  counts.  1st.  A  spe- 
cial count  stating  the  making  and  indorsing 
the  note,  the  suit,  judgment,  execution  and  in- 
solvency of  Cavan,  by  reason  whereof  the  de- 
fendant became  liable,  Ac  2d.  IndehitatuB 
a»$wni^9it  for  money  had  and  received. 

The  plea  was  non  (usumpait,  and  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  upon  the  point,  whether  the 
holder  can  maintain  an  action  against  the  re- 
mote indorser  of  a  promissory  note. 

The  statute  3  ft  4  Ann.  c.  9,  respectinff  prom- 
issory notes  is  not  in  force  in  Virginia;  but 
there  Is  an  act  of  assembly,  1786,  c.  29,  by  which 
it  is  enacted,  that  '^an  action  of  debt  mav  be 
mainteined  upon  a  note  or  writing,  by  which 
the  person  signing  the  same  shall  promise  or 
oblm  himself  to  pay  a  sum  of  money,  or  quan- 
368*]  tity  of  teba^,  to  ^another;"  and  that 
"assignmente  of  bonds,  bills  and  promissory 
notes,  and  other  writings  obligatory,  for  pay- 
ment of  mon^  or  tobacco,  shall  be  valid;  and 
an  assignee  of  any  such  may  thereupon  main- 
tain an  action  of  debt  in  his  own  name;  but 
shall  allow  all  just  discounte,  not  only  against 
himself  but  against  the  assignor,  before  notice 
of  the  assignment  was  given  to  the  defendant." 

It  will  Im  observed  that  this  act  gives  no  ac- 
tion against  the  indorser,  or  assignor,  nor  does 
it  make  any  distinction  between  notes  pay- 
able to  order,  and  those  payable  only  to  the 
payee.  Hence,  perhaps,  it  may  be  inferred  that 
it  left  such  instrumente  as  the  parties  them- 
selves by  the  original  contract  had  made  (or 
intended  to  make)  negotiable,  to  be  governed  by 
such  principles  of  law  as  may  be  applicable  to 
those  mstnunents.  At  any  rate,  it  seemed  to  be 
adn)itted  that  the  act  did  not  affect  the  present 
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The  principal  question,  then,  is,  whether  this 
action  could  nave  been  supported  hi  England  be- 
fore the  statute  of  Anne. 

I.  In  order  to  ascertain  how  the  law  stood 
before  that  stetute  it  may  be  necessary  to  ex- 
amine how  far  the  custom  of  merchante,  or  the 
leoo  meroatoria,  was  recognized  by  the  courto  of 
justice,  and  by  what  means  the  common  law 
forms  of  judicial  proceedings  were  adapted  to 
ite  principles. 

A  distinction  seems  to  have  been  made  very 
early  between  the  contracto  of  merchante, 
(especially  of  foreign  merchante,)  and  those  of 
other  people.  Nearly  six  hundred  years  ago, 
we  fina  their  %ld  and  rightful  customs"  pro- 
tected by  the  great  charter  of  English  liberties. 
(Magna  Chara.,  c.  30.)  Peculiar  privileges 
were  also  granted  them  more  than  500  years 
ago,  by  the  stetute  of  Acton  Bumel  de  meroa- 
tor%hu8f  11  Edw.  I.  and  the  stetute  of  merchante, 
13  Edw.  1.  And  in  the  reign  of  Edw.  III.  many 
stetutes  were  made  for  their  encouragement,  in 
some  of  which,  particularly  27  Edw.  III.  c.  19  & 
20,  the  law  merchant  is  expressly  recognized. 
In  the  13  Edw.  VI.  9,  10,  (cited  by  Molloy, 
book  3,  c.  7,  f  16,)  it  is  said  that  ^'a  merchant 
stranger  made  suit  before  the  king's  privy  coun- 
cil, for  certein  bales  of  silk  feloniously  taken 
from  him,  wherein  it  was  moved  that  this  mat- 
ter should  be  determined  at  common  law;  but 
the  Lord  Chancellor  answered,  that  this  suit  is 
brought  by  a  merchant  who  Is  not  bound  to  sue 
according  to  the  law  of  the  land,  nor  to  tarry 
the  trial  of  twelve  men." 

The  custom  of  merchante  is  mentioned  in  34 
H.  Vni.  cited  in  Bro.  Abr.  tit.  Customs,  pi.  59, 
where  it  was  pleaded  as  a  custom  between  mer- 
chante 'throughout  the  whole  realm,  and  [*369 
the  plea  was  adjudged  bad,  because  a  custom 
throughout  the  whole  realm  was  the  common 
law.  And  for  a  long  time  it  was  thought  nec- 
essary to  plead  it  as  a  custom  between  mer- 
chants of  particular  places,  viz.,  as  a  custom 
among  merchante  residing  in  London  and  mer- 
^chants  in  Hamburgh,  Ac.  By  degrees,  however, 
the  courte  began  to  consider  it  as  a  general 
custom.  Co.  Litt.  182,  2  Inst.  404.  And  in  the 
time  of  James  I.  Ch.  J.  Hobart,  in  the  case  of 
Vanheaih  v.  Twmer,  Winch,  24,  said,  that  "the 
custom  of  merchante  is  part  of  the  common  law, 
of  which  the  judges  ought  to  teke  notice.**  It 
was  still,  however,  deemed  necessarv  to  set 
forth  the  custom  specially;  and  in  that  form 
the  precedente  continued  for  some  time  after. 
Indeed  the  pleadings  continued  in  that  form 
long  after  the  courte  had  decided  it  to  be  un- 
necessary. Lord  Coke,  in  his  Commentery  on 
Littleton,  (first  published  in  1628,)  folio  182, 
a.  speaking  of  the  lem  tneroatoria,  says,  'Vhich, 
as  hath  been  said,  is  part  of  the  laws  of  this 
realm."    See  also  2  Inst.  404. 

But  afkor  this,  in  the  year  1640,  in  Eagle- 
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child's  Case,  reported  in  Hetly,  167  and  Lit. 
Rep.  363.  6  Car.  I.  it  was  said  to  have  been 
ruled  in  B.  R.  "that  upon  a  bill  of  exchange  be- 
tween party  and  party  who  were  not  merchants, 
there  cannot  be  a  declaration  upon  the  law  mer- 
chant ;  but  there  may  be  a  declaration  upon  as 
sumpsit,  and  give  the  acceptance  of  the  bill  in 
evidence." 

This  decision  seemed  to  confine  the  operation 
of  the  law  merchant,  not  to  contracts  of  a 
certain  description,  but  to  the  persons  of  mer- 
chants: whereas  the  custom  of  merchants  is 
nothing  more  than  a  rule  of  construction  of 
certain  contracts.  Jac.  Law  Diet.  Toml.  edit, 
tit.  Ouatom  of  MerchanU,  EagleohihVa  Odse, 
however,  was  overruled  in  the  18  Gar.  II.  B.  R. 
(1666,)  in  the  case  ofWoodward  v,  Row€,2  Keb. 
105,  132,  which  was  an  action  by  the  indorsee 

Xinst  the  drawer  of  a  bill  of  exchange.  "The 
intiff  counted  on  the  custom  and  law  of  the 
realm,  that  if  any  man  writes  a  bill  to  another, 
then  if  he  to  whom  the  bill  is  directed,  do  not 
pay  for  the  value  received  by  the  maker,  the 
maker  of  such  bill  should  pav."  'It  was  moved 
in  arrest  of  judgment,  that  this  count  is  ill,  the 
general  custom  being  the  law;  and  it  doth  not 
appear  to  the  court  that  there  is  any  such  law. 
Bed  curia  contra,  that  by  the  common  law  a 
man  may  resort  to  him  that  received  the  money, 
if  he  to  whom  the  bill  was  directed,  refuse."  It 
was  afterwards  moved  again  that  this  "is  only 
a  particular  custom  among  merchants,  and  not 
common  law;  but,  per  curiamt,  the  law  of  mer- 
chants is  the  law  of  the  land ;  and  the  custom 
is  good  enough  generally  for  any  man,  without 
naming  him  merchant;  judgment  pro  plaintiff, 
per  ioiam  curiam,  and  they  will  intend  that  he, 
of  whom  the  value  is  said  to  be  received  by  the 
defendant  was  the  plaintiff's  servant.'' 
370*]  *The  same  principle  was,  two  years 
afterwards,  recognized  in  an  anonymous  case 
(but  believed  to  be  Milton* $  Oaae,  vide  1  Mod. 
286)  in  the  exchequer,  reported  in  Hardres,  485, 
Mich.  20  Car.  11.  (1668,)  where  the  plaintiff 
declared  on  the  custom  of  England,  and  after 
verdict,  Offley  moved  in  arrest  of  judgment, 
because  the  "plaintiff  had  declared  that  per- 
conauetudinem  Anglice,  &c  which  he  said  was 
naught,  because  the  custom  of  England  is  the 
law  of  England,  and  what  the  judges  are  bound 
to  take  notice  of ;  and  that  therefore  the  conaue- 
tudo  AnglicB  ought  to  have  been  omitted." 

But  the  chief  baron  said,  "But  for  the  plain- 
tiff's inserting  the  custom  of  the  realm  into  his 
declaration  here,  I  hold  that  to  be  mere  surplus- 
age and  redimdancv,  which  does  not  vitiate  the 
declaration."  Ana  again  he  says,  "It  were 
worth  while  to  inquire  what  the  course  has  been 
amongst  merchants;  or  to  direct  an  issue  for< 
trial  of  the  custom  among  merchants  in  this 
case;  for  although  we  must  in  general  take 
notice  of  the  law  of  merchants;  yet  all  their 
customs  we  cannot  know  but  by  information." 
Afterwards,  in  declaring  their  opinions,  the 
Court  said  "that  this  course  of  accepting  bills 
bein^  a  general  custom  amongst  all  traders  both 
within  and  without  the  realm,  and  having  every- 
where that  effect  to  make  the  acceptor  subject 
to  pay  the  contents,  the  court  must  take  notice 
of  that  custom." 

Notwithstanding  these  decisions,  the  ques- 
tion was  affain  made  about  twenty  years  after- 
wards, in  file  ease  of  Carter  v,  Downioh.  1  W. 
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&  M.  anno  1688, 1  Shower,  127,  in  the  exchequer^ 
on  a  writ  of  error  from  the  king's  bench.  The- 
defendant  had  covenanted  to  pay  all  bills  which 
should  be  drawn  on  him  in  favor  of  the  plain- 
tiff on  account  of  1,000  kentles  of  fish,  and  the 
breach  assigned  was  the  non-payment  of  a 
certain  bill.  The  defendants  pleaded  that  the 
plaintiff  by  indorsement  on  the  bill,  according 
to  the  custom  of  merchants,  appointed  the  pay- 
ment to  Herbert  Aylwin  or  •  ids  order,  who 
indorsed  it  to  Tassel,  to  whom  the  defendant 
paid  it.  To  this  plea  there  was  a  demurrer,  and 
joindei*.  One  of  the  errors  assigned  was,  that 
the  defendant  had  not  set  forth  a  particular 
custom  to  warrant  the  indorsement.  To  whidi 
it  was  answered,  "that  the  law  and  custom  of 
merchants  warrant  the  indorsement  of  foreign 
bills  of  exchange,  and  for  that  all  the  book  cases 
on  foreign  bills  are  a  proof;  and  that  such 
indorsement  doth  really  transfer  the  property 
of  the  money,  or  contents  in  such  bills  to  the 
indorsee,  and  that  all  this  law  of  merchants  is 
part  of  the  law  of  the  land,  and  the  judges  are 
obliged  to  take  notice  of  that  as  well  as  of  an^ 
other  law."  And  the  following  cases  were  cited : 
1  Inst.  182,  a.  2  Inst.  58,  204.  F.  N.  B.  117. 
Reg.  135.  13  Edw.  IV.  9.  4  Rep.  76,  HoUand'e 
Caae.    Pitz.  Abr.  tit.  Account,  127. 

•Lord  Chief  Justice  Pollexfen.  "As  to  [•371 
that  of  the  law  of  merchants,  I  think  we  are 
bound  to  take  notice  of  it,  as  we  do  of  that  of 
survivorship  and  account,  and  this  is  as  well 
known." 

Ventris  concurred,  and  they  all  inclined  tcr 
reverse  the  judgment;  but  upon  Tremayne's  im- 
portunity, adfomatur. 

Three  years  after  this,  however,  the  point  was 
again  made,  in  the  case  of  Mogadara  v.  Holt,  8 
W.  ft  M.  1  Show.  318,  and  12  Mod.  15,  16,  anno 
1609,  where  it  was  held  by  Holt,  Chief  Justice, 
and  the  whole  oourt,  "that  the  law  of  merchants 
is  fua  gentium,  and  part  of  common  law,  and 
ergo,  we  ought  to  taJce  notice  of  it,  when  set 
forth  in  plying.**  And  "though  the  plaintiff 
hath  alleged  a  ciutom  contrary  io  fact,  yet  that 
is  but  surplusage;  and  he  needed  not  to  have 
alleged  a  custom."    Jud.  pro  quer. 

Not  satisfied  with  these  adjudications,  ths 
question  was  again  agitated,  fiwo  years  after^ 
wards,  in  the  exchequer,  on  a  writ  of  error 
from  the  king's  bench,  in  the  ease  of  Williama 
V.  WiUiama,  Carth.  269.  Pasch.  5  W.  ft  M.  anno 
1693,  where  "the  only  error  insisted  on  was, 
that  the  plaintiff  had  not  declared  on  the  cus- 
tom of  merchants  in  London,  or  any  other  par^ 
ticular  place,  (as  the  usual  way  is,)  but  had  de- 
clared on  a  custom  through  all  England,  and  if 
so,  'tis  the  common  law,  and  then  it  ought  not 
to  be  set  out  by  way  of  custom ;  and  if  it  is  a 
custom,  then  it  ought  to  be  laid  in  some  par- 
ticular place  from  whence  a  venue  might  arise 
to  try  it.  To  which  it  was  answered,  that  this 
custom  of  merchants,  concerning  bills  of  ex- 
change, is  part  of  the  common  Taw,  of  which 
the  judges  will  take  notice  em  officio,  as  it  was 
resolved  in  the  case  of  Garter  v,  Doumiah,  and 
therefore  it  is  needless  to  set  forth  the  custom 
specially  in  the  declaration,  for  it  is  sufficient  to 
say  that  such  a  person,  aeoundum  uaum  et  oof»- 
auetudinem  mercatorum,  drew  the  bill,  there* 
fore,  all  the  matter  in  the  declaration  concern- 
ing the  special  custom  was  merely  surplusage, 
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and  tlie  declaration  good  without  it.    The  judg 
ment  was  affirmed." 

Similar  doctrine  was  also  held  by  Lord  Holt, 
in  the  same  term,  in  the  case  of  Hodges  v.  Stew 
<ird,  12  Mod.  37.    Pasch.  5  W.  A  M.  anno  1693. 

Again  in  Hilary  term,  B.  R.  8  A  9  W.  III. 
anno  1697,  Pinkney  v.  Hall,  \  Ld.  Raym.  175, 
the  exception  was  taken,  "that  the  declaration 
being  per  conaueiudinem  Angliw,  &c.  was  ill, 
because  the  custom  of  England  is  the  law  of 
Ehigland,  of  which  the  judges  ought  to  take 
notice  without  pleading.  Bed  non  allocaiur. 
372*]  For  though  heretofore  'this  has  been 
allowed,  yet  of  late  time  it  has  always  been 
overruled."  And  another  exception  was  "that 
though  lew  meroatoria  is  part  of  the  law  of  Eng- 
land, yet  it  is  but  a  particular  custom  among 
merchants;  and,  therefore,  it  ought  to  be  shown 
in  London,  or  some  other  particular  place.  8ed 
non  allocatur.  For  the  custom  is  not  restrained 
to  any  particular  place." 

The  same  principles  were,  in  the  same  term, 
in  the  common  pleas,  held  in  the  case  of  Brom- 
wioh  V.  Loyd,  Hilary  term,  8  W.  III.  2  Lutw. 
1585,  where  Treby,  Chief  Justice,  said,  "That 
bills  of  exchange  at  first  were  extended  only  to 
merchant  strangers,  and  afterwards  to  inland 
bills  between  merchants  trading  one  with 
another  here  in  England;  and  after  that  to  all 
traders  and  dealers,  and  of  late  to  all  persons, 
trading  or  not:  and  there  was  no  occasion  to 
allege  any  custom ;  and  that  was  not  denied  by 
any  of  the  other  justices." 

In  10  Wm.  in.  anno  1698,  B.  R.  1  Ld.  Raym. 
360.  Hawkins  v.  Cardo,  an  action  was  brought 
on  a  promissory  note  made  by  the  defendant 
and  indorsed  by  the  payee  to  the  plaintiff  for 
part  only,  who  declared  on  the  custom  of  mer- 
chants for  such  an  indorsement.  But  on  de- 
murrer it  was  adjudged  ill.  "For  a  man  cannot 
i^)portion  such  personal  contract,  for  he  cannot 
me^e  a  man  liable  to  two  actions,  where  by  con- 
tract he  is  liable  but  to  one."  And  Holt,  Chief 
Justice,  said,  "This  is  not  a  particular  local 
custom,  but  the  custom  of  mercnants,  of  which 
the  law  takes  notice;  and  therefore  the  court 
cannot  take  the  custom  to  be  so." 

Judgment  for  defendant. 

Four  years  after  this,  in  the  case  of  Duller  v. 
Crips,  2  Anne,  B.  R.  6  Mod.  29,  anno  1702, 
Lord  Holt  said,  "I  remember  when  actions  upon 
inland  bills  of  exchange  did  first  begin;  and 
there  they  laid  a  particular  custom  between  Lon- 
don and  Bristol,  and  it  was  an  action  against 
the  acceptor.  The  defendant's  counsel  would 
put  them  to  prove  the  custom;  at  which  Hale, 
who  trjed  it,  laughed  and  said,  "they  had  a 
hopeful  case  on't."  And  in  my  Lord  North's 
time  it  was  said,  that  the  custom  in  that  case 
was  part  of  the  common  law  of  England,  and 
the  actions  since  became  frequent  as  the  trade 
of  the  nation  did  increase;  and  all  the  differ- 
ence between  foreign  and  inland  bills  is,  that 
foreign  bills  must  be  protested  before  a  public 
notary,  before  the  drawer  may  be  chargea;  but 
inland  bills  need  no  protest." 

In  the  year  1760,  in  the  case  of  Edie  v.  The 
Bast  India  Company,  1  Geo.  HI.  2  Burr.  1226, 
Mr.  Justice  Foster  said,  "Much  has  been  said 
373*]  about  the  ^custom  of  merchants;  but 
the  custom  of  merchants,  or  law  of  merchants, 
ii  the  law  of  the  kingdom,  and  is  part  of  the 
common  law.  People  do  not  sufficiently  dis- 1 
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tinguish  between  customs  of  different  sorts. 
The  true  distinction  is  between  general  customs 
(which  are  part  of  the  common  law)  and  local 
customs,  (which  are  not  so.)  This  custom  of 
merchants  is  the  general  law  of  the  kingdom, 
part  of  the  common  law,  and,  therefore,  ought 
not  to  have  been  left  to  the  jury,  after  it  has 
been  already  settled  by  judicial  determinations." 
And  in  the  same  case,  p.  1228,  Mr.  Justice  Wil- 
mot  says,  "The  custom  of  merchants  is  part  of 
the  law  of  England;  and  courts  of  law  must 
take  notice  of  it  as  such.  There  may  indeed  be 
some  questions,  depending  upon  customs  among- 
merchants,  where,  if  there  be  a  doubt  about  the 
custom,  it  may  be  fit  and  proper  to  take  the 
opinion  of  merchants  thereupon;  yet  that  is 
only  where  the  law  remains  doubtful.  And 
even  there  the  custom  must  be  proved  by  facts, 
not  by  opinion  only ;  and  it  must  also  be  sub- 
ject to  the  control  of  law." 

In  the  case  of  Pillan^  &  Rose  t?.  Van  Mierop 
d  Hopkins,  3  Burr.  1669,  Lord  Mansfield  says, 
"The  law  of  merchants  and  the  law  of  the  land 
is  the  same.  A  witness  cannot  be  admitted  to 
prove  the  law  of  merchants.  We  must  con- 
sider it  as  a  point  of  law." 

Sir  Matthew  Hale,  in  his  History  of  the  Com- 
mon Law  of  England,  first  published  in  1713, 
3d  edit.  pp.  24,  25,  speaking  of  the  common  law, 
as  it  is  taken  in  its  proper  and  usual  accepta* 
tion,  says,  "And  besides  these  more  common 
and  ordinary  matters  to  which  the  common  law 
extends,  it  likewise  includes  the  laws  applicable 
to  divers  matters  of  very  great  moment;  and 
though  by  resson  of  that  application,  the  said 
common  law  assumes  diverse  denominations, 
yet  they  are  but  branches  and  parts  of  it;  like 
as  the  same  ocean,  though  it  many  times  re- 
ceives a  different  name  from  the  province,  shire, 
island,  or  county  to  which  it  is  contiguous,  yet 
these  are  but  parts  of  the  same  ocean. 

"Thus  the  common  law  includes  leaf  preroga- 
tvoa,  as  it  is  applied  vdth  certain  rules  to  that 
great  business  the  king^i  prerogative;  so  it  is 
called  lew  forestcs,  as  it  is  applied  under  its  spe- 
cial and  proper  rules  to  the  business  of  forests ; 
so  it  is  called  lew  mercatoria,  as  it  is  applied 
under  its  proper  rules,  to  the  business  of  trade 
and  commerce." 

To  these  authorities  will  be  added  only  that 
of  Christian,  in  his  note  to  1  Bl.  Com.  76.  "The 
lew  mercatoria,  or  custom  of  merchants,  like  the 
lew  et  consuetudo  parliamenti,  describes  only  a 
spreat  division  of  the  law  of  England.  The 
laws  relating  to  bills  of  exchange,  insurance, 
*and  all  mercantile  contracts  are  as  [*374 
much  the  general  laws  of  the  land,  as  the  laws 
relating  to  marriage,  or  murder." 

This  chronological  list  of  authorities  tends  to 
elucidate  the  manner  in  which  the  custom  of 
merchants  gained  an  establishment  in  the  courts 
of  law,  as  part  of  the  common  or  general  law  of 
the  land;  and  shows  that  it  ought  not  to  be  con- 
sidered as  a  system  contrary  to  the  common 
law,  but  as  an  essential  constituent  part  of  it, 
and  that  it  always  was  of  co-equal  authority  a8< 
far  as  subjects  existed  for  it  to  act  upon.  The 
reason  why  it  was  not  recognized  by  the  courts,, 
and  reduced  to  a  regular  system  as  soon  as  the 
laws  relating  to  real  estate,  and  the  pleas  of  the< 
crown,  seems  to  be,  that  in  ancient  times  the* 
questions  of  a  mercantile  nature,  in  the  courts 
of  justice,  bore  no  proportion  to  those  relating 
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to  the  former  subjeets.  Before  the  time  of 
James  I.  we  have  scarcely  a  mercantile  case  in 
the  books;  and  yet  Ions  before  that  time,  the 
laws  respectinff  real  estates  and  the  criminal 
code  were  near^  as  well  understood  as  they  are 
at  this  day.  Hence  it  cannot  be  a  matter  of 
great  surprise,  that  the  principles  of  commer- 
cial law  which  have  been  developed  by  the  exi- 
gencies of  modem  times,  should  have  b^en,  by 
some,  considered  as  exceptions  from  the  general 
principles  of  the  common  law.  The  truth  seems 
to  be,  that  the  principles  of  the  common  law 
have  not  been  changed,  nor  innovated  upon, 
bv  the  introduction  of  those  commercial  princi- 
ples, but  that  these  principles  have  existed  from 
the  earliest  times,  even  from  the  rudest  state  of 
commerce,  and  the  only  reason  why  we  do  not 
find  them  in  the  ancient  books,  is,  that  the  cir- 
cumstances had  never  occurred  which  rendered 
it  necessary  to  draw  them  forth  into  judicial 
decision. 

Another  reason,  perhaps,  why  we  see  so  much 
tardiness  in  the  courts  in  admitting  the  princi- 
ples of  commercial  law  in  practice,  has  been  the 
obstinacy  of  judicial  forms  of  process,  and  the 
difficulty  of  adapting  them  to  those  principles 
which  were  not  judicially  established  until  aft- 
er those  forms  had  acouired  a  kind  of  sanctity 
from  their  long  use.  Much  of  the  stability  of 
the  English  jurisprudence  is  certainly  to  be  at- 
tributed to  tne  permanency  of  those  forms ;  and 
although  it  is  rignt  that  established  forms  should 
be  respected,  yet  it  must  be  acknowledged  that 
they  nave  in  some  measure  obstructed  that 
gradual  amelioration  of  the  jurisprudence  of 
the  country  which  the  progressive  improvement 
of  the  state  of  civil  sodetv  demanded.    It  re- 

Suired  the  transcendent  talente,  and  the  confi- 
ence  in  those  talente,  which  were  possessed  by 
Lord  Mansfield,  to  remove  those  obstructions. 
When  he  ascended  the  bench  he  found  justice 
fettered  in  the  forms  of  law.  It  was  his  task 
to  burst  those  fetters,  and  to  transform  the 
chains  into  instrumeniB  of  substential  justice. 
375*]  •From  that  time  a  new  era  com- 
menced in  the  history  of  English  jurisprudence. 
His  sagacity  discovered  those  intermediate 
terms,  those  minor  propositions,  which  seemed 
wanting  to  connect  the  newly  developed  princi- 
ples of  commercial  law^  with  the  ancient  doc- 
trines of  the  common  law,  and  to  adapt  the  ac- 
customed forms  to  the  g^eat  and  importent  pur- 
poses of  substential  justice,  in  mercantile 
transactions. 

n.  Forms  of  pleading  often  tend  to  elucidate 
the  law.  Bv  observing  the  forms  of  declara- 
tions which  have  from  time  to  time  been  adopt- 
ed in  actions  upon  bills  of  exchange,  we  may  per- 
haps discover  the  steps  by  which  the  courte 
allowed  actions  to  be  brought  upon  them  as 
substentive  causes  of  action,  without  alleging 
any  consideration  for  the  making  or  accepting 
them.  The  first  forms  which  were  used  take 
no  notice  of  the  custom  of  merchants  as  creat- 
ing a  liability  distinct  from  that  which  arises 
at  common  law;  but,  by  making  use  of  several 
fictions,  bring  the  case  within  the  general  prin- 
ciples of  actions  of  assimipsit.  The  oldest  form, 
which  is  recollected,  is  to  be  found  in  Rastell's 
Entries,  fol.  10,  (a.)  under  the  head  ''action  on 
the  case  upon  promise  to  pay  money."  Rastell 
finished  his  book,  as  appears  by  his  preface,  on 
the  28th  of  March,  1564,  and  icatherea  his  forms 
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from  four  old  books  of  precedente  then  exist- 
ing.   This  declaration  sets  forth  that  A.  com* 
glains  of  B.^  Ac  for  that  whereas  the  said  A. 
y  a  certein  I.  C.  his  sufficient  attorney,  factor 
and  deputy  in  this  behalf,  on  such  a  day  and 
year  at  L.  at  the  special  instence  and  request  of 
the  said  B.  had  delivered  to  the  said  B.  by  the 
hands  of  the  said  I.  C.  to  the  proper  use  of  th» 
said  B.  IIOZ.  B$.  4d,  lawful  money  of  England; 
for  which  said  1101.  89.  4d.  so  to  the  said  B.  de- 
livered, he  the  said  B.  then  and  there  to  the  said 
I.  C.  (then  being  the  sufficient  attorney,  factor 
and  deputy  of  the  said  A.  in  this  behalf)  faith- 
fully promised  and  undertook,  that  a  certein 
John  of  G.  well  and  faithfully  would  content  and 
pay  to  Reginald  S.  (on  such  a  dav  and  year» 
and  always  afterwards,  hitherto  the  sufficient 
deputy,  factor  and  attorney  of  the  said  A.  in 
this  behalf,)  443  2-3  ducate^  on  a  certein  day  in 
the  declaration  mentioned.    And  if  the  afore- 
said John  of  G.  should  not  pay  and  content  the 
sam  Reginald  S.  the  said  443  2-3  ducate,  at  the 
time  above  limited,  that  then  the  said  B.  would 
well  and  faithfully  pay  and  content  the  said  A. 
1101.  8«.  4(2.  lawful  monev  of  England,  with  all 
damages    and    interest    thereof,    whenever    he 
should  be  thereunto  by  the  said  A.  requested. 
It  then  avers  that  the  said  443    2-3  ducats  were 
of  the  value  of  IIOI.  Ss,  4(i.  lawful  money  of 
England,  that  John  of  G.  had  not  paid  the 
ducate  to  Reginald  S.,  and  that  if  he  nad  paid 
them  "to  the  said  R.,  I.  B.  and  their  associates, 
or  to  either  of  them,  then  the  said  443  2-3  ducate 
would  have  come  to  the  benefit  and  profit  of 
the  said  A.     Tet  the  said  B.  contriving  the 
aforesaid  A.  of  the  said  1101.  8«.  4(2.  and  of 
*the    damages    and    interest    thereof,    [*376 
falsely  and  subtlv  to  deceive  and  defraud,  the 
same  or  any  part  thereof,  to  the  said  A.  although 
often    thereunto    required,    according    to    his 
promise   and   imdertaking  aforesaid,  had  not 
paid  or  in  any  manner  contented,  whereby  the 
said  A.  not  only  the  profit  and  gain  which  he, 
the  said  A.  with  the  said  llOL  8«.  4(2.  in  law- 
fullv   bargaining  and   carrying  on   commerce 
might  have  acquired,  hath  lost;  but  also  the 
said  A.  in  his  credit  towards  diverse  subjecte  of 
our  Lord  the  King,  (especially  towards  R.  H. 
and  I.  A.  to  whom  the  said  A.  was  indebted  in 
the  sum  of  1102.  Bs.  4d.  and  to  whom  the  said  A. 
had  promised  to  pay  the  same  1102.  8s.  4d.  at  a 
day  now  past,  in  the  hope  of  a  faithful  per- 
formance of  the  promise  and  underteking  afore- 
said,)   is  much  injured,  to  his  damage,"  kc 
This  declaration  seems  to  have  been  by  the  in- 
dorsee of  a  bill  of  exchange  against  the  drawer. 
For  although  nothing  ts  said  of  a  bill  of  ex- 
change, or  of  the  custom  of  merchants,  yet  the 
facte  steted  will  apply  to  no  other  transaction. 
It  appears  that  aucate  were  to  be  given  for 
pounds  sterling;  this  was  in  fact  an  exchange. 
Again,  the  defendant  promised  to  repay  Uie 
original  money  advanced  with  all  damages  and 
interest;  this  Is  the  precise  obligation  of  the 
drawer  of  a  bill  of  exchange,  according  to  the 
law  merchant.  Besides,  the  transaction,  if  liter- 
ally true  as  set  forth  in  the  declaration,  was  at 
least  a  very  uncommon  one.    A.  is  supposed  to 
make  I.  O.  his  attorney  for  the  purpose  of  pay- 
ing 1102.  to  B.  and  to  receive  a  promise  from  B. 
that  John  of  G.  should  pay  to  Reginald  S.  443 
ducate.    And  A.  is  also  supposed  to  have  made 
Reginald  S.  his  attorney  for  the  purpose  of  re- 

Cranch  1. 


976 


•ehing  ih«  dnoats.  Sudl  a  transaction  must 
wrtainly  be  Tory  rare,  espeeially  as  it  was  so 
■raeh  easier  to  have  done  the  same  thing  in 
fobstance  bT.a  simple  bill  of  exchange. 

In  the  oldest  books  extant  in  the  English 
language  on  the  subject  of  the  law  merchant, 
yiz^  l&lTnes*  Lex  Bforcatoria  written  in  1622, 
and  Marius's  Adyioe,  which  appeared  in  1661, 
it  is  said  that  regularly  there  are  four  persons 
concerned  in  the  negotiating  a  bill  of  exchange. 
A.,  a  merchant  in  Hamburgh,  wanting  to  re- 
mit money 'to  D.  in  England,  pays  his  money  to 
B.,  a  banker  in  Hamburgh,  wno  draws  a  bill  on 
0.  his  correspondent  or  factor  in  Ekigland,  pay- 
sble  to  D.  in  Ekigland,  for  value  receiyed  of  A. 
But  in  the  declaration  above  recited,  there  are 
five  persons  concerned;  and  if ,  as  is  supposed, 
that  transaction  was  upon  a  bill  of  exchange, 
the  fifth  person  must  have  been  an  indorsee,  or 
assignee  of  the  bill.  Another  reason  for  sup- 
posing this  to  be  the  case,  is,  that  Rastell  has 
no  other  form  of  a  declaration  by  an  indorsee, 
although  he  has  two  by  the  payee,  vis.,  one 
against  an  acceptor  and  one  against  a  drawer. 
877*]  *In  the  aeclaration  of  Payee  v.  Acceptor, 
fol.  338,  (a.)  the  foreign  merchant  who  paid  the 
1,400  crowns  to  the  drawer  of  the  bill  in 
France,  to  be  remitted  to  the  plaintiff  (the 
payee)  in  England,  is  stated  to  be  the  plaintiff's 
factor;  and  Uie  drawer  of  the  bill  is  stated  to 
be  the  factor  of  the  defendant,  (the  acceptor,) 
BO  that  the  plaintiff,  by  his  factor,  is  supposed 
to  pay  to  the  defendant  through  the  medium  of 
the  defendant's  factor,  the  1,400  crowns  in 
oonsideration  of  which  it  is  averred  that  the 
defendant  in  En^ifland  promised  the  plaintiff  to 
pay  him  414J.  3s.  4(2.  lawful  money  of  Eng- 

This  declaration  sets  forth  that  whereas  the 
nlaintiff  on  the  10th  of  June,  37  Eliz.,  at 
Bochelle,  in  France,  in  parts  beyond  seas,  by 
the  hands  of  a  certain  T.  S.,  then  the  factor 
of  the  plaintiff,  at  the  request  of  a  certain 
R.  W.,  then  the  factor  of  the  defendant,  de- 
livered and  paid  to  the  said  R.  W.,  then  the 
factor  of  the  defendant,  to  the  use  of  the  de- 
fendant, as  much  ready  money  as  amounted  to 
1,400  French  crowns,  of  the  money  of  France, 
in  parts  beyond  seas,  at  the  rate  of  5^.  lid. 
kwiful  money  of  England  for  each  French 
crown:  And  thereupon  the  said  R.  W.,  at  Roch- 
die  aforesaid^  then  delivered  to  the  said  T.  S. 
three  bills  of  exchange,  viz.,  first,  second  and 
third.  In  the  first  of  which  bills  of  exchange 
the  said  R.  W.  requested  the  defendant  to  pay 
to  the  plaintiff  at  L.  414Z.  3«.  4(2.  lawful  money 
of  England,  at  the  end  of  thirty  days  next 
after  sight  of  that  bill  of  exchange  (the  second 
and  third  bills  of  mhange  to  the  plaintiff  not 
paid.)  It  then  sets  forth  the  tenor  of  the  sec- 
ond and  third  bills,  and  then  avers  that  the 
defendant,  on  the  day  and  year  first  aforesaid, 
at  the  city  of  E.  in  the  county  of  the  said  city, 
in  consideration  thereof,  undertook,  and  to  the 
plaintiff  then  and  there  and  faithfully  prom- 
ised,  that  he  the  defendant,  well  and  faithfully 
would  pay  to  the  plaintiff,  to  the  plaintiff's 
tue,  at  the  city  of  E.  aforesaid,  in  the  county 
of  the  said  city,  by  way  of  exchange,  according 
to  the  usage  of  merchants,  the  aforesaid  4141. 
3i.  Ad,  la^mil  money  of  England,  at  the  end  of 
tldrty  days  next  after  sight  of  any  of  *the  bills 
^  exchange  aforesaid;    and  the   plaintiff  In 


fact  saith,  that  afterwards,  vis.,  on  the  let  of 
September,  in  the  year  aforesaid,  at^  &c,  the 
first  of  the  said  bills  came  to  the  sight  of,  mad 
was  then  and  there  shown  to,  the  defendant^ 
yet  the  defendant,  not  regarding,  &c.,  but  oon- 
trivinff,  &&,  did  not  pay  the  said  414Z.  3s.  4cl. 
Ac.,  at  the  end  of  the  said  thirty  days,  &c. 
Whereby  the  defendant  lost  the  benefit  of  trad- 
ing with  the  said  4141.  3s.  4d.  &c  to  his  dam- 
age 6002. 

In  this  declaration  it  will  be  perceived  that 
the  custom  of  merchants  is  not  alleged  as  the 
foundation  of  the  action,  or  the  cause  of  lia- 
bility of  the  defendant.  Nor  is  it  stated  that 
the  defendant  accepted  the  bill.  But  the  plain- 
tiff pounds  his  action  upon  the  defendant's 
promise  to  *pay  the  amount  mentioned  [*378 
m  the  bill,  m  consideration  of  1,400  crowns 
paid  to  his  use  in  France;  and  in  considera- 
tion that  his  factor  had  drawn  and  delivered 
the  bills  to  the  plaintiff's  factor.  This  idea  of 
factorage  is  probably  a  fiction  introduced  for 
the  purpose  of  adapting  the  custom  of  mer- 
chants to  the  common  law  forms,  and  to  show 
a  sufficient  consideration  for  the  assumpsit* 
The  question  of  factorage  was  not  traversaole; 
as  the  facts  of  drawing  the  bill,  and  the 
drawee's  acceptance,  were  sufficient  evidence  of 
the  drawer's  being  the  acceptor's  factor  quoad 
hoc.  This  fiction  might  perhaps  be  considered 
as  part  of  the  custom  of  merchants ;  but,  at  any 
rate,  it  seems  to  have  been  considered  necessary 
in  order  to  create  that  degree  of  privity  between 
the  payee  and  the  acceptor,  which  at  that  time 
was  supposed  necessary  to  support  the  action  of 
assumpsit. 

Both  his  and  the  former  are  declarations  of 
common  law;  that  is,  neither  of  them  is  aided 
by  the  custom  of  merchants,  unless  the  custom 
may  be  considered  as  supporting  the  fiction  of 
factorage.  They  show  also  that  if  privity  of 
contract  was  necessary  at  common  law  to  sup- 
port the  action  of  assumpsit,  the  law  would 
presume  a  privity,  or  at  least  would  presume 
facts  which  constituted  a  privity,  between  the 
payee  and  acceptor,  or  Mtween  an  indorsee 
and  a  drawer  of  a  bill  of  exchange. 

As  in  the  latter  declaration,  the  original  ad- 
vancer of  the  money  to  the  drawer  in  France  i» 
presumed  to  be  the  factor  of  the  payee,  (the 
plaintiff,)  so  in  the  former,  Reginald  S.,  (the 
payee,)  and  I.  C,  the  original  advancer  of  the 
money,  are  presumed  to  be  the  factors  of  the 
plaintiff,  (the  indorsee.) 

In  1  Brownloe's  Declarations,  printed  in  1652, 
p.  267,  is  a  declaration  by  the  payee  against  the 
acceptor,  in  which  the  acceptor  is  allied  to  be 
the  factor  of  the  drawer  but  the  original  ad- 
vancer of  the  money  is  not  stated  to  be  tlie 
factor  of  the  plaintiff,  as  in  the  declarations  in 
Rastell ;  although  it  is  averred  that  the  original 
advancer  of  the  money  paid  it  to  the  drawer 
with  intent  that  it  should  be  paid  in  England 
by  the  drawer's  factor  (the  drawee)  to  the 
plaintiff,  (the  payee,)  which  is  the  same  thing; 
for  if  he  paid  with  that  intent,  it  was  paid  fer 
the  benefit  of  the  payee. 

In  the  same  volume,  p.  260,  is  a  dedaratioD 
by  payee  v.  drawer,  in  which  the  advancer  of 
the  money  is  expressly  stated  to  be  the  factor 
of  the  plaintiff;  but  the  drawee  is  not  alleged 
to  be  the  factor  of  the  drawer.  In  both  cases 
the  custom  is  stated  to  be  between  English 
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merchants  and  foreigners,  and  their  factors  or 
servants. 

379*]  'Probably  at  this  time  it  began  to  be 
considered  as  mmecessarj  to  allege  the  interme- 
diate parties  on  the  bill  to  be  the  factors  of  the 
Sarties  to  the  action,  inasmuch  as  it  was  a  mere 
ction,  the  want  of  which  was  considered  as 
•npplied  by  an  allegation  of  the  custom. 

But  in  his  second  volume,  printed  in  1654,  p. 
58,  there  is  another  declaration  by  the  payee  v. 
acceptor  of  a  bill  of  exchange,  in  which  the 
payee  is  called  the  factor  of  the  advancer  of 
the  money,  and  the  drawee  the  factor  of  the 
drawer.  There  is  also  an  averment  of  the 
custom.  This  declaration  refers  to  Hilary 
term,  4  Jac  Roll.  155,  from  whence  it  was 
probably  taken. 

In  Browne's  Vade  Mecum,  (2d.  edit.,  1605,) 
p.  12,  is  a  declaration  by  payee  v.  acceptor,  al- 
leging that  the  plaintiff  himself  paid  the  money 
to  the  drawer,  who  was  the  defendant's  factor. 
It  also  sets  forth  the  custom. 

In  p.  16  is  another  by  payee  against  acceptor, 
like  that  in  Rastell,  fol.  338,  (a.)  alleging  that 
tiie  plaintiff's  factor  beyond  sea,  paid  the  mon- 
«y  to  the  defendant's  factor,  who  drew  a  bill  on 
the  defendant,  (his  master,)  payable  to  the 
plaintiff,  who  showed  and  delivered  it  to  the 
defendant,  who,  in  consideration  thereof,  prom- 
ised to  pay,  &c. 

This  is  a  declaration  at  common  law,  and 
not  on  the  custom.    The  date  of  the  bill  men- 
tioned  in  the   declaration   is   Sept.   10,    1584, 
(26th  of  Eliz.)  one  year  before  the  date  of  that 
in  Rastell. 

In  p.  18  is  another  declaration  at  common 
law  by  payee  v.  acceptor  of  a  foreign  bill,  in 
the  case  of  Williamson  v.  Holiday,  Trin.  9  Jac. 
Rot.  712,  in  which  it  is  alleged  that  the  plain- 
tiff by  his  factor  paid  the  money  to  the  defend- 
ant's factor,  for  which  he  drew  on  the  defend- 
ant payable  to  the  plaintiff,  who  showed  it  to 
the  defendant,  who  accepted  it,  and,  in  consid- 
eration of  the  premises,  promised  to  pay,  &c. 

In  p.  19  is  a  declaration  by  payee  v.  drawer, 
in  which  the  plaintiff  declares  that  he  paid  the 
defendant  45L,  for  which  the  defendant  drew 
and  delivered  to  the  plaintiff  a  bill  of  exchange 
on  a  certain  Thomas  Cole,  at  Venice,  requiring 
him  to  pay  to  the  plaintiff  for  the  defendant 
200  ducats,  at  2  days  sight;  and  in  considera- 
tion of  the  premises  undertook  and  promised 
that  he  would,  by  the  hands  of  the  said  Thomas 
Cole,  in  Venice,  pay  to  the  plaintiff  the  said 
200  ducats.  He  then  avers  that  he  showed  the 
bill  to  Cole,  who  refused  to  pay,  yet  the  defend- 
ant had  not,  by  the  hands  of  the  said  Cole,  nor 
in  any  other  manner,  paid  the  ducats,  &c. 
380*]  *In  p.  21  is  a  declaration  at  common 
law  by  the  original  advancer  of  the  money,  to 
whose  use  the  money  was  to  be  paid  by  way  of 
exchange,  against  the  drawer.  It  alleges  that 
the  plaintiff  paid  the  defendant  at  his  request, 
1001.  lawful  money  of  England,  for  which  the 
defendant  drew  a  bill  on  I.  W.  at  Middleburgh, 
requiring  him  to  pay  at  usance,  to  one  George 
Chandler,  or  bearer,  to  the  use  of  the  plain- 
tiff, 1741.  11«.  Flemish;  and  that  in  considera- 
tion of  the  premises  the  defendant  undertook, 
ftc.  that  if  the  said  I.  W.  should  not  accept  the 
bill,  nor  pay  the  1741.  11«.  Flemish^  according 
to  the  tenor  of  the  bill,  then  the  defendant 
would  pay  the  plaintiff  the  original  sum  ad- 
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vanoed,  viz.  lOOl.  lawful  money  of  England.  It 
then  avers,  that  I.  W.  did  not  accept  nor  pay; 
and  a  protest  for  non-acceptanoe  and  notice  to 
defendant;  yet  he  has  not  paid  the  lOOZ.  ftc 

These  are  the  greater  part  of  the  precedents 
of  declarations  on  bills  of  exchange,  to  be 
found  in  the  printed  books  before  the  statute  of 
Anne;  and  in  all  of  them  those  faets  are  stated 
which  bring  the  case  within  the  principles 
which  were  considered  as  necessary  to  support 
the  action  of  assumpsit  in  general  cases  at  com- 
mon law.  In  the  more  modem  forms  the  lia- 
bility of  the  defendant  under  the  custom,  is 
considered  as  a  sufScient  consideration  to  raise 
an  assimipsit  without  averring  those  intermedi- 
ate steps  which  may  be  considered  as  the  links 
of  the  chain  of  privily  which  connects  the  plain- 
tiff with  the  defendant.  The  reason  of  this 
change  of  form  was  probably  the  consideration 
that  those  intermediate  links  were  only  fictions, 
or  presumptions  of  law,  which  were  never  nec- 
essary to  be  stated. 

These  authorities  tend  to  show  that,  in  mer- 
cantile transactions,  privity  is  not  necessary  to 
the  foundation  of  an  action;  or  that  if  it  is,  the 
law  will  presume  a  privity.  It  will  be  seen  in 
the  course  of  these  observations  that  privity  is 
not  necessary  to  support  the  action  for  money 
had  and  received,  in  any  case. 

m.  Having  thus  seen  how  the  law  merchant 
was  under8t<K>d  at  the  time  of  the  statute  of 
Anne,  and  the  manner  in  which  it  was  applied 
to  the  forms  of  judicial  process,  it  will  now  be 
necessary  to  inquire  at  what  time  the  law  mer- 
chant was  considered  as  applicable  to  inland 
bills,  and  what  was  the  law  respecting  such 
bills  and  promissory  notes,  prior  to  the  statutes 
of  9  &  10  Wm.  III.  c.  17,  and  3  &  4  Ann.  c  9. 

It  is  not  ascertained  exactly  at  what  time  in- 
land bills  first  came  into  use  in  England,  or  at 
what  period  they  were  first  considered  as  en- 
titled to  the  privileges  of  bills  of  exchange  un- 
der the  law  merchant.  But  there  was  a  time 
when  the  law  merchant  was  considered  as  "con- 
fined *to  cases  where  one  of  the  parties  [*381 
was  a  merchant  stranger,"  3  Wooddeson,  109, 
and  when  those  bills  of  exchange  only  were  en- 
titled to  its  privileges,  one  of  the  parties  to 
which  was  a  loreign  merchant.  This  seems  to 
have  been  the  case  at  the  time  when  Malynes 
wrote  his  Lex  Mercatoria,  in  the  4th  page  of 
which  he  says,  "He  that  continually  dealeth  in 
buying  and  selling  of  commodities,  or  by  the 
way  of  permutation  of  wares,  both  at  home  and 
abroad  in  foreign  parts,  is  a  merchant."  It 
may  be  observed  also  that  Malynes  takes  no 
notice  of  inland  bills;  hence  we  may  presume 
that  they  were  not  in  use  in  his  time.  He  dates 
his  preface  to  the  Lex  Mercatoria,  on  the  25th 
of  November,  1622,  and  speaks  of  his  book  (p. 
5.)  as  the  fruit  of  50  years'  experience.  Marius 
(p.  2.)  says,  that  "Mr.  John  Trenchant,  in  his 
book  of  arithmetic,  printed  at  Lyons,  in  anno 
1608,  observes,  that  an  exchange  made  in  the 
same  realm  is  not  real."  In  the  case  of  Brom- 
toich  V.  Loydy  2  Lutw.  1585.  (Hill.  8  Wm.  III. 
C.  B.)  Chief  Justice  Treby  said,  "that  bills  of 
exchange  at  first  were  extended  only  to  mer- 
chant strangers  trading  with  English  mer- 
chants; and  afterwards  to  inland  bills  between 
merchants  trading  one  with  another  here  in 
£hiffland;  and  after  that  to  all  traders  and 
deuerSf  and  of  late  to  all  persons  tiudin^  or 
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Bof  And  in  BuUer  v.  OriM,  6  Mod.  20  (2 
Ann.)  Lord  Chief  Justice  Hmt  said,  he  remem- 
bered 'Srhen  actions  upon  inland  bills  of  ex- 
diange  first  began. 

Perhaps  Lord  Holt  might  hare  been  correct 
as  to  the  time  when  actions  upon  inland  bills 
first  began,  or  rather  when  the  first  notice  was 
taken  St  a  difference  between  inland  and  for- 
eign bills;  but  it  appears  probable  that  inland 
bills  were  in  use  much  before  Lord  Holt's  re- 
membrance. Marius  first  published  his  Advice 
eonceming  bills  of  exchange  in  1651,  half  a  cen- 
toiy  before  Lord  Holt  sat  in  the  case  of  Buller 
«.  Oripa,  as  appears  by  Marius's  preface  to  his 
soeond  edition ;  and  he  there  says  he  has  been 
24  years  a  notary  public,  and  in  the  practice  of 
protesting  ''inland  instruments  and  outland  in- 
struments." In  p.  2.  spealdng  of  a  bill  between 
merchants  in  Imgland,  he  says,  it  is  "in  all 
things  as  effectuS  and  binding  as  any  bill  of 
exchange  made  beyond  seas  and  payable  here  in 
England,  which  we  use  to  call  an  outland  bill, 
an^  the  otiier  an  inland  bill."  If  we  go  back  24 
years  from  1661,  the  time  when  Marius  first 
published  his  Advice,  it  will  bring  us  to  the 
year  1627;  but  if  we  go  back  24  years  from 
1670,  the  probable  date  of  his  second  edition, 
(which  was  probably  his  meaning,)  it  will  give 
ns  the  year  1646,  as  the  earliest  diate  to  which 
we  can  trace  them.  As  Malynes,  in  his  I^x 
Mereatoria,  of  1622,  does  not  notice  them,  and 
as  Marius  mentions  them  as  existing  in  1646,  it 
seems  probable  that  th^  began  to  be  In  use 
between  those  two  periods.  Kyd,  in  his  Treatise 
on  Bills,  p.  13.  (Dublin  edition,  1791,)  speak- 
382*]  ing  of  promissory  *notes,  says,  ''the 
period  of  their  introduction  appears  to  have 
been  about  30  years  before  the  reign  of  <iueen 
Anne;"  but  the  onlv  authority  he  cites  is  6 
Mod.  30.  (2  Ann.)  the  case  of  Buller  v.  Grips, 
above  mentioned,  in  which  Lord  Holt  says,  he 
had  consulted  two  of  the  most  famous  mer- 
chants in  London,  who  informed  him  that  "it 
was  very  frequent  with  them  to  make  such 
notes,  and  that  they  looked  upon  them  as  bills 
of  exchange,  and  that  they  had  been  used  for  a 
matter  of  30  years."  This  expression,  it  will  be 
observed  does  not  restrict  the  period  to  that 
limit,  and  it  Is  probable  that  30  years  was  a 
loose  expression,  and  as  far  back  perhaps  as 
those  merchants  could  carr^  their  recollection 
of  any  mercantile  transaction.  It  is  certain 
that  promissory  notes  were  in  use  upon  the 
continent  in  those  commercial  cities  and  towns 
with  which  England  carried  on  the  greatest 
trade,  long  before  that  period,  and  were  negotia- 
ble under  the  custom  of  merchants  in  the  coun- 
tries from  whence  England  adopted  the  greater 
part  of  her  commercial  law.  They  were  called 
bills  obligatory,  or  bills  o)  debt,  and  are  de- 
scribed with  great  accuracy  by  Malynes,  in  his 
hex  Mereatoria,  p.  71,  72,  Ac.  wnere  he  ^ves 
the  form  of  such  a  bill,  which  is  copied  by  Mol- 
1<7,  in  p.  447,  (7th  edition,  London,  1722,)  and 
wul  be  found  in  substance  exactly  like  a  mod- 
em promissory  note.  "I.  A.  B.,  merchant  of 
Amsterdam,  do  by  these  presents,  acknowledge 
to  be  indebted  to  the  honest  C.  D.  English  mer- 
^ant  dwelling  at  Middleborough,  in  the  sum  of 
iOOI.  current  money,  for  merchandise,  which  is 
for  commodities  received  of  him  to  my  content; 
whidi  sum  of  6001.  as  aforesaid,  I  do  hereby 
promise  to  pay  unto  the  said  C.  D.  (or  the 
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bringer  hereof)    within  six  months  after  the 
date  of  these  presents.    In  witness  whereof,  I 
have  subscribed  the  same  at  Amsterdam,  this 
day  of  July,  ." 

This  is  nothing  more  than  a  verbose  promis- 
sory note,  which,  stripped  of  its  redunaancies, 
is  simply  this — ^For  value  received,  I  promise 
to  pay  to  C.  D.  or  bearer.  600L  in  six  months 
after  date. 

In  p.  72,  speaking  of  these  bills  obligatory, 
he  savs,  "The  sincerity  of  plain  dealing  hath 
been  hitherto  inviolable  in  the  nutlcing  of  the 
said  bills,  which  every  man  of  credit  and  repu- 
tation giveth  of  his  own  hand-writing,  or  made 
by  his  servant,  and  subscribed  by  him,  without 
any  seal  or  witness  thereto;  and  is  made  pay- 
able to  such  a  merchant  or  person,  or  to  the 
bearer  of  the  bill,  at  such  times  of  payment  as 
is  agreed." 

As  Malynes  says  nothing  of  inland  bills,  and 
yet  is  so  very  narticular  respecting  promissory 
notes,  the  pr<n)abil]ty  is,  that  the  antiquiiy 
*of  the  latter  is  greater  than  that  of  the  [*383 
former,  and  that  they  were  more  certainly  with- 
in the  custom  of  merchants.  Indeed  there  is  a 
case  prior  to  any  in  the  books  upon  inland  bills, 
which  Is  believed  to  have  been  brought  upon 
such  a  promissory  note,  or  bill  obligatory,  as  is 
described  by  Bfalynes.  It  is  in  Godbolt,  49. 
(Mich.  28  and  29  Eliz.  anno  1586,)  "An  ac- 
tion of  debt  was  brought  upon  a  oonoeasit  9oU 
vere,  according  to  the  law  merchimt,  and  the 
custom  of  the  dty  of  Bristow,  and  an  exception 
was  taken,  because  the  plaintiff  did  not  make 
mention  in  the  declaration  of  the  custom;  but 
because  in  the  end  of  his  plea  he  said  'pro- 
testando,  se  Bequi  querelam  aemindum  oofi- 
8ueiudinem  oivitatis  Briaiaw/  the  same  was 
awarded  to  be  good;  and  the  exception  disal- 
lowed.* 

Lord  Ch.  Baron  CJomyns,  in  his  Digest,  tit. 
Merchant,  F.  1,  F.  2,  in  abridging  the  sub- 
stance of  what  Maljmes  had  said  upon  this 
subject  of  bills  of  debt,  or  bills  obligatory,  does 
not  hesitate  to  state  the  law  to  be,  that  "pay- 
ment by  a  merchant  shall  be  made  in  money  or 
by  bill.  Payment  by  bill  is  by  bill  of  debt,  bill 
of  credit,  or  bUl  of  exchange.  A  bill  of  debt,  or 
bill  obligatory  is,  when  a  merchant  by  his  writ- 
ing acknowledges  himself  in  debt  to  another  in 
such  a  sum,  to  be  paid  at  such  a  day,  and  sub- 
scribes it  at  a  day  and  place  certain.  Some- 
times a  seal  is  put  to  it.  But  such  bill  binds  by 
the  custom  of  merchants,  without  seal,  witness 
or  delivery.  So  it  may  be  made  payable  w 
bearer,  and  upon  demand.  So  it  is  sufficient  if 
it  be  made  and  subscribed  by  the  merchant's 
servant.  So  a  bill  of  debt  may  be  assigned  to 
another  iotiea  quotiea.  And  now  by  tiie  stat. 
3  and  4  Anne,  9,  all  notes  in  writing  made  and 
signed  by  any  person,  or  the  servant  or  agent," 
Ac  (reciting  the  terms  of  the  statute.)  By 
thus  arranging  his  quotations  from  Malynes 
under  the  same  head  with  the  statute  of  Anne 
respecting  promissory  notes,  it  is  to  be  inferred 
that  he  considered  the  custom  of  merchants,  re- 
sjiecting  bills  of  debt,  as  stated  by  Malynes,  to 
be  the  cause  or  origin  of  the  statute  respecting 
promissory  notes;  and  by  connecting  the  former 
with  the  latter  bv  the  conjunction  "and,"  it 
seems  to  be  strongly  implied,  that  he  considered 
the  statute  onlv  as  a  confirmation  of  what  was 
law  before.  That  he  was  correct  in  this  opin- 
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km,  and  that  ih«  foreign' custom  at  merehanto 
respecting  promissory  notes  mentioned  by 
Msivnes,  was  gradually  and  imperceptibly  en- 
grafted into  the  English  law  merchant  at  the 
same  time,  and  under  the  same  sanction  with 
inland  bills,  and  that  that  custom  was  acknowl- 
edged repeatedly  by  solemn  legal  adjudications 
in  the  English  courts  before  the  statute  of 
Anne,  will  probably  be  admitted  when  this  au- 
thorities are  examined  which  will  be  presented 
in  the  following  pages.  A  gpreater  degree  of 
weight  will  be  attached  to  the  opinion  of 
Ck>myns,  when  it  is  recollected  that  he  was 
either  at  the  bar  or  on  the  bench  during  the 
384*]  reigns  of  *Kin(  William  III.  Queen 
Anne.  G^.  I.  and  GreoTlI.  and  must  therefore 
haye  known  how  the  law  stood  before  the  stat- 
ute, what  motives  produced  it,  and  what  was 
the  true  intent  of  thejparliament  in  passing  it. 

Anderson,  in  his  Historv  of  uommerce,  re- 
lates a  number  of  facts  which  may  throw  some 
l^ht  upon  this  subject. 

In  yoL  1,  pi.  171,  speaking  of  the  great  an- 
tiquity of  bUls  of  exchange,  he  mentions  a  char- 
ter granted  by  the  emperor  Barbarossa  to  the 
city  of  Hamburgh, .  anno  1180,  in  which  one  of 
their  rights  is  ''to  negotiate  mon^  by  ex- 
change.** He  obseryes,  also,  that  bills  of  ex- 
change were  yery  new  at  this  time  in  Europe, 
and  were  then  in  use  only  in  the  mr  it  consider- 
able commercial  cities.  In  p.  204,  l.c  says,  that 
re-exchange,  by  way  of  damages,  was  first  in- 
vented by  the  Ghibelines,  when  driven  out  of 
Italy  by  the  Guelphs ;  and  in  p.  274,  bills  of  ex- 
change were  known  in  England  .tmo  1307,  about 
the  last  year  of  the  reign  of  Edw.  I.,  and  are 
alluded  to  in  the  statutes  of  5th  R.  II.  c  3, 
anno  1381,  and  14  R.  n.  c.  2,  anno  1390.  They 
are  also  mentioned  anno  1406,  and  are  called 
UtercB  Cttmbii,  Hence  it  appears  that  for  a 
period  of  nearly  350  years  the  custom  of  mer- 
chants respecting  bills  of  exchange  was  consid- 
ered as  confined  to  foreign  bills,  and  it  is  now 
upwards  of  150  years  since  it  has  been  allowed 
to  extend  to  inland  bills. 

The  time  when  inland  bills  and  promissory 
notes  began  to  be  in  general  use  in  England  was 
probably  about  the  year  1645  or  1646 ;  and  their 
general  use  at  that  time  may  be  accounted  for 
by  the  facts  stated  in  Anderson's  Hist,  of  Com- 
merce, vol.  1,  p.  386,  402,  484,  492,  493,  519  and 
620. 

In  the  year  1638,  or  1640,  Eling  Charles  forci- 
bly borrowed  200,0001.  of  the  merchants  of 
London,  "who  had  lodged  their  money  in  the 
Kings's  mint  in  the  tower,  which  place,  before 
banking  with  goldsmiths  came  into  use  in  Lon- 
don, was  made  a  kind  of  bank,  or  repository, 
for  merchants  therein  safely  to  lodge  their  mon- 
ey; but  which,  after  this  compulsory  loan,  was 
never  trusted  in  that  way  any  more. 

"Afterwards  they  generally  trusted  their 
cash  with  their  servants,  until  the  civil  war 
broke  out,  when  it  was  very  customary  for 
their  apprentices  and  clerks  to  leave  their  mas- 
ters, and  go  into  the  army.  Whereupon  the 
merchants  began,  about  the  year  1645,  to  lodge 
their  cash  in  soldsmiths'  hands,  both  to  receive 
and  pay  for  tnem;  until  which  time  the  whole 
and  proper  business  of  London  goldsmiths  was 
to  buy  and  sell  plate  and  foreign  coins  of  gold 
and  silver,"  &c. 

385*]     *"This  account,'*  aayi  Anderson,  'Ve 
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have  from  a  scarce  and  most  curious  small  pai»- 
phlet,  printed  in  1676,  entitled  "The  mysteiy  of 
the  new-fashioned  goldsmiths,  or  bankers,  dis- 
covered, in  eight  (juarto  pages,**  from  which  he- 
extracts  the  following  passage:  "Such  mer- 
chants' servants  as  still  kept  their  masters'' 
runninff  cash,  had  fallen  into  a  way  of  elan- 
destindy  lendmg  it  to  the  goldsmiths  at  4  pence 
per  cen£  per  diem;  who,  by  these  and  such  like 
means,  were  enabled  to  lend  out  great  quanti- 
ties of  cash  to  necessitous  merchant  and  others, 
weekly  or  monthly  at  high  interest;  and  also* 
began  to  discount  the  merchants'  bills  at  the 
like  or  a  higher  rate  of  interest.  That  much 
about  this  time,  they  (the  goldsmiths  or  new- 
fashioned  bankers)  began  to  receive  the  rents  of 
gentlemen's  estates  remitted  to  town,  and  ta 
allow  them  and  others,  who  put  cash  into  their 
hands,  some  interest  for  it,  if  it  remained  a 
single  month  in  their  hands,  or  even  a  lesser 
time.  This  was  a  great  allurement  for  people 
to  put  their  money  into  their  hands,  which 
would  bear  interest  till  the  day  they  wanted  it; 
and  they  could  also  draw  it  out  by  1001.  or  501. 
&c.  at  a  time,  as  they  wanted  it,  with  infinitely 
less  trouble  than  if  they  had  lent  it  out  on 
either  real  or  personal  security.  The  conse- 
quence was,  that  it  quickly  brought  a  great 
quantity  of  cash  into  their  hands;  so  that  the 
chief  or  greater  part  of  them  were  now  enabled 
to  supply  Cromwell  with  money  in  advance  on 
the  revenues,  as  his  occasions  required,  upon 
great  advantage  to  themselves. 

"After  the  restoration.  King  Charles  being  in^ 
want  of  money,  they  took  ten  per  cent,  of  him 
barefacedly;  and  by  private  contract  on  many 
bills,  orders,  tallies  and  debts  of  that  king,  they 
got  20,  sometimes  30  per  cent,  to  the  great 
dishonor  of  the  government.  This  great  gain 
induced  the  ffoldsmiths  to  become  more  and 
more  lenders  to  the  king;  to  anticipate  all  the 
revenue;  to  take  every  grant  of  parliament  into- 
pawn,  as  soon  as  it  was  given;  also  to  outvio 
each  other  in  buying  and  taking  to  pawn,  bilU, 
orders  and  tallies ;  so  that  in  enect  all  the  reve- 
nue passed  through  i^eir  hands.  And  so  they 
went  on  till  the  fatal  shutting  of  the  exchequer, 
in  the  year  1672." 

The  banking  trade  was  at  its  greatest  height 
in  1667,  when  the  Dutch  burnt  some  ships  at 
Chatham.  But  that  disaster  causing  a  run  on^ 
the  bankers,  it  in  some  measure  lessened  their 
future  credit,  which  was  entirely  ruined  by  the 
shutting  up  of  the  exchequer,  five  years  after : 
by  which  they  were  prevented  from  drawing 
out  the  money  weekly,  as  it  came  in,  so  as  to  an- 
swer the  demands  upon  them.  The  consequence 
was,  their  failure  lor  nearly  a  million  and  a 
half  sterling,  which,  sum  they  were  in  advance 
to  the  king;  and  the  ruin  />r  injury  of  10,000^ 
families. 

*This  short  history  of  the  ^Idsmiths  ['SSd- 
will  account  for  the  sudden  increase  of  paper 
credit  after  the  year  1645,  and  renders  it  ex- 
tremely probable  that  inland  bills  and  promis- 
sory notes  were  in  very  general  use  and  circula- 
tion. Indeed,  we  know  uiat  to  be  the  fact  from 
the  cases  in  the  books;  upon  examining  which 
we  shall  find  that  there  was  no  distinction  made 
between  inland  bills  of  exchange,  and  promls- 
issory  notes;  th^  were  both  called  bills;  they 
were  both  <Hdled  notes;  sometimes  they  were 
called  "bills  or  notes."    Neither  the  word  "in- 
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Hand,"  nor  the  word  '^raniasorf,''  wmt  at  this 
time  in  me,  as  applisd  to  distiiigaish  the  one 
speeieB  of  paper  xrom  the  other.  The  term 
promissory  note"  does  not  seem  to  have  ob- 
tained a  general  use  till  after  the  statute. 
There  was  no  distinction  made,  either  bj  the 
bench,  by  the  bar,  or  by  merchants,  between  a 
promissory  note  and  an  inland  bill,  and  this  is 
the  cause  of  that  obscurity  in  the  reports  of 
mercantile  cases  during  the  reigns  of  Charles 
IL  James  IL  and  King  William,  of  which  Lord 
Mansfield  complained  so  much,  in  the  case  of 
Grant  and  Vaughan,  3  Burr.  1525,  and  1  W.  Bl. 
488,  where  he  says  that  in  all  the  cases  in  King 
WiUiam's  time,  "there  is  great  confusion;  for, 
without  searching  the  record,  one  cannot  tell 
whether  they  arose  upon  promissory  notes,  or 
inland  bills  of  exchange;"  for  the  reporters  do 
*  not  express  themselves  with  sufficient  precision, 
but  use  the  words  "note"  and  "bill"  promiscu- 
ously. This  want  of  precision  is  apparent 
enough  to  us  who  now  (since  the  decision  of 
Lord  Holt  in  the  case  of  Clerk  v.  Martin)  read 
the  cases  decided  by  him  before  that  time;  but 
at  the  time  of  reporting  them  there  was  no 
want  of  precision  in  the  reporter,  for  there  was 
not,  in  uct,  and  never  hiui  been  suggested,  a 
difference  in  law  between  a  promissory  note  and 
en  inland  bilL  They  both  came  into  use  at  the 
same  time,  were  of  equal  benefit  to  commerce, 
depended  upon  the  same  principles,  and  were 
supported  by  the  same  law. 

iV.  The  case  of  Edgar  and  Chut,  or  Chat  and 
Edgar,  reported  in  1  Keb.  592,  636,  Mich.  15 
Oar.  IL  anno  1663,  seems  to  be  the  first  in  the 
books  which  appears  clearly  co  be  upon  an  in- 
land bill  of  exchange.  Without  doubt  many 
had  preceded  it,  and  passed  su5  tilentio.  The 
ease  was  this:  A  butcher  had  bought  cattle  of 
a  grader,  but  not  having  the  money  to  pay  for 
them,  and  knowing  that  uie  parson  of  the  parish 
had  money  in  London,  he  obtained  (by  promis- 
ing to  pay  for  it)  the  parson's  order  or  bill  on 
his  correspondent,  a  merchant  in  London,  in 
favor  of  the  grader.  The  parson  having  doubts 
of  the  credit  of  the  butcher,  wrote  secretly  to 
his  eorrespondent  not  to  pay  the  money  to  the 
msier  until  the  butcher  had  paid  the  parson. 
Id  consequence  of  which,  the  I^ndon  merchant 
did*  not  pay  the  draft,  and  the  grazier  brought 
his  suit  against  the  parson,  and  declared  on  the 
887*]  *eustom  of  merchants.  It  was  moved 
in  arriest  of  judgment  that  neither  the  drawer 
nor  the  pa^^ee  was  a  merchant.  But  it  was  held 
to  be  sufficient  that  the  drawee  was  a  merchant. 

Next  came  the  case  of  Woodtoard  v.  Row, 
Mich.  18  Car.  IL  anno  1666.  2  Keb.  105,  132, 
in  which  the  court  said  that  "the  law  of  mer- 
diants  is  the  law  of  the  land,  and  the  custom  is 
good  enot^h  generally  for  any  man,  without 
naming  him  merchant:  and  they  will  intend 
that  he  of  whom  the  value  is  said  to  be  received 
1^  the  defendant  was  the  plaintiff's  servant." 

The  next  is  Milton's  Case,  Mich.  20  Car.  11. 
Hard.  485,  of  which  it  may  be  necessary  to  take 
notice,  as  it  has  been  considered  as  a  leading 
ease,  and  as  having  established  some  principles 
upon  which  a  nunmer  of  subsequent  cases  have 
been  decided.  It  was  an  action  of  debt  in  the 
excheoner  upon  a  bill  of  exchange  accepted.  The 
plaintiif  declared  that  by  the  custom  of  Eng- 
laad,  if  a  merchant  send  a  biU  of  exchange  to 
another  merehaat  to  pay  money  to  another  per* 
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son,  and  the  bin  be  accepted,  that  he  who  ae- 
cepts  the  biU  does  thereby  become  ehaiceable 
with  the  sum  therein  contained;  and  that  a 
certain  merchant  ^ew  a  bill  of  exchange  upon 
the  defendant,  payable  to  the  plaintiff,  which 
bill  the  defendant  accepted:  per  quod  aotio  ao- 
crevit.  U^on  nil  debet  pleaded,  the  verdict  was 
for  the  plaintiff.  A  motion  was  made  in  arrest 
of  judffment^  and  one  of  the  reasons  assigned 
was,  that  there  was  "no  privity  between  the 

Slaintiff  and  defendant,"  '4ior  any  contract  in 
eed,  or  in  law." 

The  Chief  Baron,  amonff  other  things,  said, 
that  "without  doubt,  if  the  common  law,  or 
the  custom  of  the  place,  create  a  duty,  debt  lies 
for  it ;  as  in  the  case  of  a  toll  due  by  custom ;  20 
H.  VII.;  and  so  in  cases  of  a  certain  sum  due 
by  custom  for  pound  breach  to  the  lord  of  the 
manor,  or  to  a  gaoler  for  bar  fees,  21  H.  Vn. 
But  the  ffreat  question  here  is,  whether  or  no  a 
debt  or  duty  be  hereby  raised;  for  if  it  be  no 
more  than  a  collateral  engagement,  order  or 
promise,  debt  lies  not,  as  in  the  case  that  has 
been  cited,  or  goods  delivered  by  A.  to  B.  at  the 
request  of  C.  which  C.  promiseth  to  pay  for  if 
the  other  does  not;  for  in  that  case  a  debt  or 
duty  does  not  arise  betwixt  A.  and  C.  but  a  col- 
lateral obligation  only.  In  our  case  the  accept- 
ance of  the  bill  amounts  clearly  to  a  promise 
to  pay  the  money;  but  it  may  be  a  question 
whether  It  amoimts  to  a  debt  or  not." 

Precedents  were  ordered  to  be  searched;  but 
none  being  found,  the  court,  afterwards,  in  Hil- 
ary term,  20  and  21  Car.  n.  declared  their 
opinions,  "that  an  action  of  debt  would  not  lie 
upon  a  bill  of  exchange  'accepted  [*388 
against  the  acceptor;  but  that  a  special  action 
upon  the  ease  must  be  brought  against  him. 
For  the  acoeptance  does  not  create  a  duty,  no 
more  than  a  promise  made  by  a  stranger  to  pay, 
&c  if  the  creditor  will  forbear  his  debt.  And 
he  that  drew  the  bill  continues  debtor,  not- 
withstanding the  acceptance,  -which  makes  the 
acceptor  liable  to  pay  it.  And  this  course  of 
accepting  bills  beinff  a  general  custom  among 
all  traders  both  within  and  without  the  realm, 
and  havinff  everywhere  that  effect  as  to  miJce 
the  acceptor  liable  to  pay  the  contents,  the 
court  must  take  notice  ox  that  custom ;  but  the 
custom  does  not  extend  so  far  as  to  create  a 
debt;  it  only  makes  the  acceptor  onerahiUe  to 
pay  the  money.  Though  custom  may  give  an 
action  of  debt,  as  in  the  case  of  toll ;  and  so  in 
case  of  a  fine  for  a  copyhold. 

"Wherefore,  and  because  no  precedent  could 
be  produced  that  an  action  of  debt  had  be^i 
brought  upon  an  accepted  bill  of  exchange, 
judgment  was  arrested." 

The  ground  of  this  judgment  seems  to  be, 
that  the  drawer  is  the  original  debtor,  and  that 
the  undertaking  of  the  acceptor  is  only  to  pay 
the  drawer's  debt;  and  therefore  is  a  collateral 
and  not  an  original  engagement.  If  the  court 
were  mistaken  in  this  position,  the  case  is  not 
law ;  or  at  least  the  reason  of  the  case  fails.  It 
may  be  true  that  the  drawer  is  the  original 
debtor  until  the  bill  is  accepted;  but  after  the 
bill  is  accepted  the  acceptor  is  the  original  debt- 
or, and  the  imdertaking  of  the  drawer  is  collater- 
eral,  viz.,  to  pay  in  case  ihe  acceptor  does  not. 
The  question  in  the  case  of  Heylin  and  Adamson, 
2  Burr.  674,  was,  who  was  the  original  debtor  in 
a  bill  of  exchange.    Lord  Mansfield  said,  "a  bill 
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of  exehaaM  It  an  order  or  command  to  the 
drawee,  who  has,  or  is  supposed  to  hare,  effects 
of  the  drawer  in  his  hands,  to  pay.  When  the 
drawee  has  accepted,  he  is  the  original  debtor/' 
If  so,  a  duty  is  certainly  created  by  the  accept- 
ance, and  according  to  the  Ch.  Baron's  own  ad- 
mission, ^'debt  lies  for  it."  In  the  same  case  of 
Heylin  v.  Adamsom,  Lord  Mansfield  states  the 
law  to  be  the  same  respecting  the  maker  of  a 
promissory  note,  as  the  acceptor  of  a  bill  of 
exchange;  yet  it  has  been  held  in  the  cases  of 
Rumhald  v.  BaU,  10  Mod.  38  Rudder  and  Price, 
1  H.  Bl.  647,  and  Biehop  v.  Young,  2  Bos.  k 
Pnll.  78,  that  debt  lies  against  the  maker  of  a 
promissory  note.  See  also  Chitty  on  Bills,  220, 
where  the  authority  of  the  case  in  Hardres,  485, 
is  doubted. 

The  next  case  is  that  of  Brown  and  London, 
reported  in  1  Vent  152.  1  Ley.  298.  1  Mod.  285, 
and  2  Keb.  695,  713,  726,  758,  822.  (Mich.  22 
Oar.  n.  anno  1670,)  in  which  it  was  decided, 
upon  the  authority  of  Miltfm'e  Case,  Hard.  485, 
that  indeM^oliw  asewnpait  would  not  lie  upon 
389*]  *tho  aooeptanoe  of  a  bill  of  exchange. 
This  case  was  not  decided  on  the  ground  of 
want  of  priyity,  because  it  is  said  by  the  court, 
that  "if  A.  ddiyers  money  to  B.  to  pay  to  C. 
and  gi^^es  0.  a  bill  of  exchange  drawn  on  B. 
and  B.  accepts  the  bill,  and  doth  not  pay  it,  C. 
may  bring  an  indebitatue  aeeumpeii  against  B. 
as  haying  receiyed  money  to  his  use:  but  then 
he  must  not  declare  only  on  a  bill  of  exchange 
accepted,  as  the  case  at  bar  is."  And  in  the 
ease  of  Rahlee  v,  Sikee,  at  the  same  term,  2 
Keb.  711,  such  a  declaration  of  indehiiatue  M- 
eumpeii  for  money  had  and  reoeiyed  in  case  of  a 
bill  of  exchange,  was  adjudged  good  upon  de- 
murrer. 

The  case  of  Boiber  v.  ffOI,  (Pasoh.  28  Oar. 
U.)  3  Keb.  627,  is  the  next  which  oeours  in  the 
books.  This  is  said  by  the  reporter  to  be  *a)ebt 
on  inland  bill  by  custom  of  merchants."  This 
appears  to  be  the  first  case  in  which  the  term 
'Inland  bill"  is  used,  but  it  furnishes  no  eyi- 
denoe  that  the  ease  was  not  upon  a  promissory 
note;  for  it  will  be  obseryed  by  any  one  who 
will  take  the  trouble  to  examine  the  oases  prior 
to  the  judgment  in  the  case  of  Clerk  v.  Martin^ 
(1  Anne,)  that  the  term  promissory  note  was 
not  in  use,  nor  had  they  any  technical  name  by 
which  to  distinguish  a  promissoiy  note  from  an 
inland  bill  of  exchange,  unless  it  was  by  calling 
the  former  an  inland  bill,  and  the  latter  an  in- 
land bill  of  exchange.  In  the  case  of  Baker  and 
Hill,  the  circumstimce  of  its  being  an  action  of 
debt^  induces  a  suspicion  that  it  was  a  promis- 
soiy note,  because  we  haye  already  seen  that  in 
the  case  of  a  bill  of  exchange,  it  had  been  de- 
cided in  Hard.  485,  that  an  action  of  debt 
would  not  lie. 

In  the  next  case,  which  is  ''against  Elbor- 
ougfa,"  Pasch.  28  Car.  n.  3  Keb.  765,  it  seems 
doubtful  whether  it  was  a  promissory  note,  or 
an  inland  bill  of  exchange.  It  is  a  short  note 
of  a  case  in  these  words:  ''In  action  upon  the 
case  on  custom  of  London,  that  any  merchant 
or  other  inhabitant  there,  subscribing  a  note  for 
payment  of  money  to  any  other,  not  said  where 
inhabiting;  on  default  of  payment  by  him  on 
whom  the  bill  is  drawn,  should  pay,  Ac.  Thomp- 
son excepted  in  arrest  of  judgment,  that  no  ac- 
tion lieth  as  between  merchants  it  doeth;  aed 
non  allooatur,  for,  per  (mrimm,  there  is  as  mudi 
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reason  for  inland  bUls  as  for  bills  of  exchanspe^ 
and  this  is  no  more,  and  being  ayerred  that  Uie 
defendant  is  an  inhabitant  In  L.  Ac  judgment 
for  the  plaintiff." 

The  case  of  Sheldon  v.  Hentley,  2  Show.  161» 
(33  Car.  n.  B.  R.  anno  1680,)  was  "upon  a 
note  under  seal,  whereby  the  defendant  prom- 
ised to  pay  to  the  bearer  thereof,  upon  deliyery 
of  the  note,  1001.  and  ayers  that  it  was  deliyered 
to  him  (meaning  the  defendant)  by  the  bearer 
thereof,  and  that  he  (the  plaintiff)  was  so." 

*It  was  oblected  that  this  was  no  [*390 
deed,  because  there  was  no  person  named  in  thh 
deed  to  take  by  it.  But  it  was  answered  that 
it  was  not  a  deed  until  deliyered,  and  then  it 
was  a  deed  to  the  plaintiff. 

"Court.  The  person  seems  sufficiently  de* 
scribed  at  the  time  that  'tis  made  a  deed,  which 
is  at  its  deliyery :  and  suppose  a  bond  were  now 
made  to  the  I^rd  Mayor  of  Londcm,  and  the 
party  seals  it,  and  after  this  man's  mayoralty 
is  out,  he  deliyers  the  bond  to  the  subsequent 
mayor,  this  is  good;  et  tradiHo  facit  ehariam 
loqui.  And  by  the  deliyery  he  expounds  the 
person  before  meant;  as  when  a  mercnant  prom- 
ises to  pay  to  the  bearer  of  the  note,  any  one 
that  brings  the  note  shall  be  paid.  But  Mr. 
Justice  Jones  said  it  was  the  custom  of  mer- 
chants that  made  that  good."  Here  it  will  be 
obseryed  that  the  court,  in  order  to  elucidate 
the  subject  before  them,  refer  to  prindples  of 
law  more  certain  and  better  known,  yis.,  that  a 
promissory  note  payable  to  bearer  is  good,  and 
that  promissory  notes  were  within  the  oustom 
of  merchants. 

Then  followed  the  case  of  Norfolk  v.  Eoword, 
Trin.  84  Oar.  U.  B.  R.  anno  1681,  2  Show.  285, 
which  was  ^ease  upon  special  promise  on  a  note 
wherein  the  defendant  promised  to  pay  unto 
the  plaintiff  601.  at  any  time  during  the  joint 
liyes  of  plaintiff  and  defendant,  within  three 
months  after  the  plaintiff  should  demand  tha 
same;  and  no  demand  modo  ei  forma  pleaded." 
The  demand  proyed  was  by  plaintiflfs  attomqr 
who  deliyered  a  demand  in  writing  at  the  de- 
fendant's house  to  his  maid,  by  ^om  it  wma 
sent  up  to  the  defendant,  being  sick  and  not  to 
be  spoken  with;  the  maid  brought  down  word 
she  nad  deliyered  it  to  her  miuBter;— held  no 
good  eyidenoe  to  maintain  the  action,  for  tho 
demand  ought  to  be  personal.  No  objectioEi 
was  made  to  the  form  of  the  action;  it  was  only 
to  the  sufficiency  of  the  demand. 

The  next  case  is  Hintona,  (Mich.  84  Car.  XL 
anno  1681,)  2  Show,  235,  which  is  said  to  be^ 
"Case  on  a  bill  of  exchange  against  the  drawer. 
Bill  not  beinff  paid,  and  payable  to  I.  S.  or  to 
the  bearer;  the  plaintiff  brinss  the  action  as 
bearer;  and  upon  eyidence  ruled  by  the  Lord 
Pemberton,  that  he  must  entitle  himself  to  it  oa 
a  yaluable  oonsideration,  though  among  bank- 
ers they  neyer  make  indorsements  in  sudi  case; 
for  if  he  come  to  be  bearer  by  casualty  or 
knayery,  he  shall  not  haye  the  benefit  of  it.^  It 
does  not  appear  that  this  is  not  an  action  on  a 
promissoiy  note.  It  seems  to  haye  been  either 
a  banker's  promissory  note,  or  a  ch^dc  drawm 
on  a  banker,  and  at  this  time  no  difference  was 
supposed  to  exist  as  to  the  law  in  those  oases. 
But  it  expresses  a  clear  opinion  that  the  bearer 
of  such  a  note  or  bill  *inay  maintain  an  [*301 
action  in  his  own  name,  if  he  came  fairly  by 
the  bilL    And  although  this  principle  wme  do* 
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ided  In  the  snbseqnent  eases  of  Morion  and 
Coggs,  Hodges  and  Steward,  and  Nicholson  and 
Sedgwick,  yet  these  again  were  expressly  over- 
nil^  and  denied  to  be  law  by  Lord  Mansfield 
and  the  rest  of  the  judges,  in  the  case  of  (hrant 
V.  Vaughon,  3  Burr.  1516,  in  which  case  the 
reasoning  of  the  court  applies  as  strongly  to  the 
ease  of  a  promissory  note  as  to  that  of  an  inland 
bill  of  exchange. 

In  the  case  of  Olawton  v.  Bwift,  in  the  ex- 
chequer, on  a  writ  of  error,  (Hil.  36,  37  Car.  II. 
anno  1684,)  11  Lut.  878,  it  was  decided,  upon 
an  inland  bill,  "that  the  first  drawer  of  the  bill 
and  CTery  indorser  is  liable  to  the  payment  of  a 
sum  certain  to  the  last  indorsee."  No  diflfer- 
ence  was  then  taken  between  an  inland  bill  and 
a  promissory  note.  Both  were  considered  as 
being  within  the  custom.  So  that  what  is 
stated  to  be  law  as  to  one  may  be  considered  to 
be  law  as  to  the  other. 

In  the  cases  of  Orwmlington  and  Evans^ 
(Trin.  3  Jac.  II.)  2  Vent.  296,  and  Ewers  v. 
BenchHn,  (Mich.  4  Jac.  II.)  1  Lut.  231,  the 
pleadings  are  set  forth  at  large,  and  show  the 
manner  of  declaring  upon  the  custom  as  to  in- 
land bills. 

The  case  of  Darraoh  t?.  Savage,  (Pasch.  2  W. 
and  M.  anno  1689,)  1  Show.  155,  was  "indebi- 
tatus assumpsit  for  401,  received  to  the  plain- 
tiff's use.  JVon  assumpsit  pleaded;  and  upon 
the  trial,  the  evidence  was  a  bill  of  exchange  or 
note  under  the  defendant's  hand,  dated  the  22d 
February,  1687,  directed  to  a  merchant  in  Lon- 
don, 'pray  pay  to  Mr.  Darrach  or  his  order  the 
sum  of  401.  and  place  it  to  my  account,  value 
received,  witness  my  hand.' " 

This  case  shows  that  a  bill  or  note  was  good 
evidence  on  an  action  for  money  had  and  re- 
reived;  and  that  no  distinction  was  made  be- 
tween a  bill  and  a  note. 

Horton  v.  Coggs,  (Mich.  2  W.  and  M.  C.  B. 
anno  1689,)  3  Lev.  299,  was  clearly  upon  a 
promissory  note,  yet  in  the  margin  it  is  called 
"assumpsit  sur  bill  de  exchange."  The  plain- 
tiff "declared  upon  a  custom  in  London,  that  if 
any  merchant,  or  other  person,  merchandising 
in  London,  make  a  note  in  writing  under  his 
hand,  and  thereby  promise  to  pay  any  sum  of 
money  therein  contained,  Uj  a  person  therein 
named  or  bearer ;  and  if  the  person  in  the  note 
named,  to  whom  by  the  note  it  was  promised  to 
be  paid,  assign  or  deliver  it  to  any  other  person 
to  receive  it  to  his  own  use,  and  he  bring  it  to 
392*]  the  drawer  *of  the  note,  and  request  him 
to  pay  it  to  him  who  brings  the  note,  then  the 
person  who  made  the  note  was  chargeable  to 
pay  it  to  the  bearer.  And  that  the  defendant, 
being  a  goldsmith,  made  such  a  note,  thereby 
promising  to  pay  lOOZ.  to  William  Barlow,  or 
the  bearer;  and  that  Barlow  delivered  the  note 
to  the  plaintiff,  to  receive  the  money  to  his  own 
use,  in  satisfaction  of  100{.  due  to  him  by  Bar- 
low; and  that  the  plaintiff  brought  and  showed 
this  to  the  defendant,  and  requested  him  to  pay 
the  1001.  which  he  had  not  done,  whereby,  by 
the  custom,  he  became  chargeable,  and,  so  being 
chargeable,  assumed  to  pay.  After  verdict  for 
the  plaintiff,  it  was  moved  in  arrest,  &c.  that 
this  custom  to  pay  to  bearer  was  too  general; 
lor  perhaps  the  goldsmith,  before  notice  by  the 
bearer,  had  paid  this  to  Barlow  himself.  (And 
this  was  at  bar  now  alleged  to  be  the  truth  of 
the  case.)  And  of  such  opinion,  after  divers 
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motions  in  Hilary  term,  and  this  term,  were 
Pollexfen,  Powell  and  Rooksby;  Ventris  being 
lead  in  the  last  vacation.  Although  upon  the 
trial  of  the  cause  before  Pollexfen,  at  Guildhall, 
he  then  held  that  the  action  well  lay,  this  mat- 
ter being  objected  at  the  trial.  Levinz,  of 
counsel  for  the  plaintiff." 

In  this  case  the  only  objection  was,  that  a 
custom  to  pay  to  bearer  was  too  general.  It 
seems  to  be  a^itted  that  Barlow  himself  might 
have  brought  an  action  upon  the  custom;  and 
that  a  custom  to  pay  to  order,  or  to  indorsee, 
would  have  been  good.  It  is  a  sufficient  an- 
swer to  this  case,  that  in  the  case  of  Chrant  v. 
Vauglian,  3  Burr.  1516,  it  was  declared  not  to 
have  been  law,  so  far  as  it  decided  that  an  ac- 
tion could  not  be  maintained  by  the  bearer  of 
such  a  note  in  his  own  name. 

The  case  of  Dehers  v.  Harriot,  (Trin.  2  W. 
and  M.)  1  Show.  163,  was  this:  "A.  draws  a 
first  and  second  bill  of  exchange  payable  by 
himself  in  Dublin,  to  B.  or  order,"  who  in- 
dorsed to  the  plaintiff.  No  ouestion  was  made 
as  to  this  being  a  bill  of  excnange;  and  yet  it 
differs  in  nothing  but  in  form  from  a  promis- 
sory note. 

The  next  case  is  Hodges  v.  Steward,  (Pasch. 
5  W.  and  M.)  reported  in  Comb.  204.  1  Salk. 
125.  12  Mod.  36,  and  Holt,  115.  The  case  is 
thus  shortly  stated  by  Comberbach.  "Case  up- 
on a  bill  of  exchange:  Custom  was  laid  in  Lon- 
don, that  where  a  bill  is  payable  to  A.  or  bearer, 
it  must  be  paid  to  the  indorsee.  Holt,  Chief 
Justice,  said  it  was  repugnant;  for  another 
person,  and  not  the  indorsee, ,  might  be  the 
bearer."  This  seems  to  be  the  true  ground  of 
the  decision,  although  the  reasons  are  variously 
stated  by  the  different  reporters.  They  all  call 
it  a  bill  of  exchange,  but  in  12  Mod.  36,  we  are 
informed  what  kind  of  a  bill  of  exchange  it  was. 
viz.,  a  bill  drawn  by  the  ^defendant  on  [•SOS 
himself,  payable  to  another  or  bearer.  The 
payee  indorsed  it  and  the  indorsee,  as  such,  and 
not  as  bearer,  brought  the  action,  which  was 
held  not  to  lie;  because  no  authority  was  given 
to  the  payee  to  indorse,  or  to  transfer  it  by  in- 
dorsement. And  in  1  Salk.  125,  it  appears  that 
in  the  same  case  a  difference  was  taken  between 
a  bill  payable  to  bearer,  and  to  order ;  for  a  bill 
payable  to  "I.  8.  or  bearer,  is  not  assignable  by 
the  contract  so  as  to  enable  the  indorsee  to 
brin^  an  action;  because  there  is  no  such  au- 
thority given  to  the  party  by  the  first  contract." 
"But  when  the  bill  is  payable  to  I.  S.  or  order, 
there  an  express  power  is  given  to  the  party  to 
assign,  and  the  indorsee  may  maintain  an  ac- 
tion." 

It  was  also  said  that  although  such  an  in- 
dorsement is  not  a  good  assignment  of  the  bill 
so  as  to  charge  the  drawer ;  yet  it  is  a  good  bill 
between  the  indorser  and  indorsee;  and  the  in- 
dorser is  liable  to  an  action  for  the  money,  "for 
the  indorsement  is  in  nature  of  a  new  bill."  It 
was  also  held  (as  it  had  been  before  adjudged 
in  Milton*s  Case,  Hard.  485,  and  in  Brown  and 
London's  Case,  1  Vent.  152,)  that  a  general  in- 
debitatus assumpsit  would  not  lie  on  a  bill  of 
exchange,  but  that  the  action  must  be  either  a 
general  indebitatus  assumpsit  for  money  had 
and  received,  or  a  special  action  upon  the  cam 
grounded  on  the  custom.  Upon  this  case  it 
may  be  remarked  that  a  bill  drawn  by  a  man 
on  himself  is  precisely  a  promissory  note  in 
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effect;  and  Lorelmas,  in  his  Treatise  on  BilU 
and  Notes,  p.  22.  expressly  sajs,  "that  the  law 
considers  a  promissory  note  in  the  liffht  of  a  bill 
drawn  bT  a  man  upon  himself,  and  ac- 
cepted at  the  time  of  drawing."  Marius, 
also,  in  his  Advice,  p.  3,  says,  "a  bill 
may  be  by  two  persons,  as  where  the  draw- 
er makes  the  bill  payable  to  himself  or 
order,"  so  where  a  man  draws  a  bill  on  him- 
self. The  same  is  said  by  Kyd  on  Bills,  p.  2, 
and  Chitty,  22,  48,  says,  "a  bill  will  be  vaUd 
where  there  is  only  one  party  to  it,  for  a  man 
may  draw  on  himself,  payable  to  his  own  order ; 
but  in  such  case  it  is  said  that  the  instrument 
is  more  in  the  nature  of  a  promissory  note  than 
a  bill  of  exchange." 

The  next  case  is  that  of  Hill  et  ol.  v.  LewiSt 
(HiL  5  W.  and  M.  B.  R.)  1  Salk.  132.  This 
was  an  action  by  the  holder  against  the  in- 
dorser  of  two  notes  subscribed  by  one  Moore,  a 

Sldsmith,  payable  to  the  defendant,  and  by  him 
dorsed  in  blank,  and  ddivered  to  one  Zouch, 
to  whom  he  was  indebted.  Zouch  delivered  them 
so  indorsed  to  the  plaintiffs,  and  received  from 
the  plaintiffs  therefor  other  bills  and  some 
cash.  One  of  the  notes  was  payable  to  the  de- 
fendant or  order,  the  other  was  pavable  to  the 
defendant,  without  the  words  ''or  order." 
Moore  broke  and  ran  away;  the  plaintiff  de- 
clared, Ist.  Upon  two  bills  of  exchange  against 
the  indorser;  2d.  Upon  a  mutuatus;  3d.  Upon 
394*]  *and  indehiiatua  aaaumpHt  for  money 
laid  out  for  the  use  of  tiie  defendant.  And  the 
principal  question  was,  whether  the  plaintiffs 
nad  used  due  diligence  in  applying  to  Moore  for 
the  money.  Holt,  Chief  Justice,  held  "That 
Boldsmiths'  bills  were  governed  by  the  same 
laws  and  customs  as  other  bills  of  exchange; 
and  every  indorsement  is  a  new  bill:  and  so 
loi^  as  a  bill  is  in  agitation,  (circulation,) 
and  such  indorsements  are  made,  all  the  in- 
dorsers  and  every  of  them  are  liable  as  a  new 
drawer.  That  by  the  law  generally,  every  in- 
dorser is  liable  as  the  first  drawer,  and  cannot 
be  discharged  without  an  actual  payment;  and 
is  not  discharged  by  the  acceptance  (receipt)  of 
the  bill  by  the  indorsee ;  but  by  the  custom  this 
Is  restrained,  viz.,  the  acceptance  (receipt)  is 
intended  to  be  upon  this  agreement,  sc.  that  the 
indorsee  will  receive  it  of  the  first  drawer  if  he 
can,  and  if  he  cannot,  then  that  the  indorser 
will  answer  it;  as  if  the  first  drawer  be  in- 
solvent at  the  time  of  the  indorsement,  or  upon 
demand  refuses  to  pay  it,  or  cannot  be  found. 
And  the  indorser  is  not  discharged  without  ac- 
tual payment,  imtil  there  be  some  neglect  or  de- 
fault in  the  indorsee,  as  if  he  does  not  endeavor 
to  receive  it  in  convenient  time,  and  then  the 
first  drawer  becomes  insolvent."  "He  left  it  to 
the  jury  to  consider,  whether  the  time  in  this 
case  were  convenient  time  or  not;  and  if  the 
plaintiff  had  convenient  time  to  receive  his  mon- 
ey,  then  to  find  for  the  defendant,  otherwise  for 
the  plaintiff.  And  they,  upon  consideration, 
founa  for  the  plaintiff;  upon  which  the  plain- 
tiff prayed  to  take  the  verdict  upon  the  indeb- 
itatus assumpsit.  Et  per  Chief  Justice.  You 
cannot  take  the  verdict  upon  any  part  of  the 
declaration  but  that  to  which  endence  was 
given,  and  here  it  will  be  good  if  found  upon 
the  bills  of  exchange;  but  if  the  evidence  be  ap- 
plicable to  any  other  part  of  the  dedaration,  you 
may  take  it  upon  any  such  part  to  which  the 
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evidence  la  applicable.  And  beeause  iKiuxSi  had 
4wom  that  ne  reoeived  the  boiefit  of,  and 
had  been  satisfied  with,  the  bill  he  took  of  the 
plaintiff,  b^  which  the  defendant  was  dis- 
charged against  Zouch,  the  verdict  was  taken 
upon  the  indebitatus  assumpsit  for  money  laid 
out  for  the  defendant's  use ;  and  it  seemeth  the 
indorsement  by  the  defendant  to  the  plaintiff 
wa^  good  evidence  of  a  request  to  pay  the  said 
money  to  Zouch.  Now,  exception  was  taken 
that  one  bill  was  payable  to  the  defendant  only, 
without  the  woras  'or  his  order,'  and,  there- 
fore, not  assignable  by  tiie  indorsement;  and 
the  chief  justice  did  ame  that  the  indorsement 
of  this  bill  did  not  miJce  him  that  drew  the  bill 
charseable  to  the  indorsee;  for  the  words  'or 
to  his  order,'  ffive  authori^  to  the  plaintiff  to 
assign  it  by  indorsement;  and  'tis  an  agree- 
ment bv  the  first  drawer  that  he  would  answer 
it  to  the  assignee;  but  the  indorsement  of  the 
bill  which  has  not  the  word  'or  to  his  order*  is 
good,  or  of  the  same  effect  between  the  indorser 
and  the  indorsee,  to  make  the  indorser  charge- 
able to  the  indorsee."  This  case  *oer-  [*395 
tainly  ought  to  have  been  considered  as  settling 
the  law  upon  promissory  notes.  Lord  Hoit  here 
admits  that  promissory  notes  are  "governed  by 
the  same  laws  and  customs  as  other  bills  of  ex- 
change;"  and  that  if  the  verdict  had  been  taken 
upon  the  count  which  declared  upon  the  notes 
as  bills  of  exchange  it  would  have  been  good. 
His  reasons  why  a  note  to  order  is  assignable, 
viz.,  "that  the  words,  'or  to  his  order,'  give  au- 
thority to  the  plaintiff  to  assign  it  by  indorse- 
ment; and  that  'tis  an  agreement  bv  the  first 
drawer  that  he  would  answer  it  to  the  as- 
signee," are  certainly  good;  and  are  the  same 
which  were  used  in  several  modem  cases  which 
will  be  noticed  hereafter.  The  observation  is 
also  important  "that  the  indorsement  by  the 
defendant  to  the  plaintiff  was  good  evidence  of 
a  request  to  pa^  the  money  to  Zouch."  We 
shall  have  occasion  to  refer  to  this  case  again 
when  we  come  to  consider  the  eases  of  Clerk 
and  Martin,  and  BuUer  and  Crips,  decided 
about  nine  years  afterwards. 

The  case  of  Pearson  and  Garret  occurred  in 
the  next  term,  anno  1603,  and  is  reported  in 
Comb.  227,  and  4  Mod.  242.  The  action  was 
brought  upon  a  note  for  the  payment  of  six^ 
guineas  when  the  defendant  should  marry  mxen 
a  person,  &c  in  which  the  plaintiff  declared  as 
upon  a  bill  of  exchange,  setting  forth  Uie  cus- 
tom of  merchants,"  &a  This  note  appears  by 
the  declaration,  which  is  stated  at  l^gth  4 
Mod.  242  to  be  dated  21st  of  October,  4  W.  and 
M.  by  which  th6  defendant  "promised  to  pay  to 
the  plaintiff  or  his  assigns  sixty  guineas  m  two 
months  after  the  defendant  should  be  lawfully 
married  to  one  Elizabeth  Pretty." 

It  was  objected  that  this  was  "only  an  agree- 
ment founded  upon  a  brokerage,  and,  therefore, 
not  within  the  custom  of  merchants;  neither 
were  there  ever  yet  any  precedents  to  pay  mon- 
ey upon  such  a  collateral  contingency."  The 
judgment  was  for  the  defendant;  and  it  was 
said  that,  "if  the  note  had  been  given  by  way 
of  commerce  it  had  been  good ;  but  to  pay  mone^ 
upon  such  a  contingency  cannot  be  called  trad- 
ing,  and,  therefore,  not  within  the  custom  of 
merchants." 

If  any  doubt  could  remain  that  the  ease  of 
HiU  omd  Lewie  bad  fnUy  leUled  tba  law  that 
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promissory  notes  were  within  the  custom  of  mer- 
chantSy  that  doubt  must  have  been  completely 
removed  by  the  case  of  Williams  v,  WuKams, 
-decided  at  the  next  term  in  the  same  year  in  the 
king's  bench,  {vist,  Pasch.  5  W.  ft  M.  anno 
1692,)  Carth.  269.  'The  plaintiff  Thomas 
Williams,  being  a  goldsmith  in  Lombard  street, 
brought  an  action  on  the  case  as^inst  Joseph 
Williams,  the  projector  of  the  uving  engine, 
and  declared  upon  a  note  drawn  by  one 
396*1  *John  Pullin,  by  which  he  promised  to 
pay  121.  10«.  to  the  said  Joseph  Williams  on  a 
•day  certain;  and  he  indorsed  the  note  to  one 
Daniel  Foe,  who  indorsed  it  to  the  plaintiff  for 
like  value  received.  And  now  the  plaintiff,  as 
eecond  indorsee,  declared  in  this  manner,  viz., 
"'^hat  the  city  of  London  is  an  ancient  city,  and 
that  there  is,  and  from  the  tizne  to  the  con- 
trary whereof  the  memory  of  man  doth  not  ex- 
ist, there  hath  been,  a  certain  ancient  and  laud- 
able custom  among  merchants  and  other  per- 
-sons  residing  and  exercising  commerce  within 
this  realm  of  England,  used  and  approved,  viz. 
-Ac  8o  sets  forth  the  custom  of  merchants  con- 
•eemin^  notes  so  drawn  and  indorsed  ut  aupra, 
by  which  the  first  indorser  is  made  liable  as 
well  as  the  second,  upon  failure  of  the  drawer, 
and  then  sets  forth  the  fact  thus,  viz.,  And 
whereas  also,  a  certain  John  Pullin,  who  had 
■commerce  by  way  of  merchandising,  ftc.  on  such 
4k  day,  at  London  aforesaid,  to  wit,  in  the  par- 
ish of  St.  Mary  le  Bow,  in  the  ward  of  Cheap, 
according  to  the  usage  and  custom  of  mer- 
-chants,  made  a  certain  bill  or  note  in  writing, 
aubscribed  with  his  name  bearing  date,  &c.,  and 
bj  the  said  bill  or  note  promised  to  pay,  &c.,  set- 
ting forth  the  note;  and  further,  that  it  was 
indorsed  by  the  defendant  to  Foe,  and  by  Foe 
to  the  plaintiff,  according  to  the  usage  and  cus- 
tom of  merchants ;  and  &at  the  drawer  having 
notice  thereof,  refused  to  pay  the  money,  where- 
by the  defendant,  according  to  the  usage  and 
custom  of  merchants,  became  liable  to  the  plain- 
tiff, and  in  consideration  thereof  promised  to 
pay  it,  &c  alleging  that  they  were  all  persons 
who  traded  by  way  of  merchandise,  &c 

^o  this  the  defendant  pleaded  a  frivolous 

Slea,  and  the  plaintiff  demurred;  and  upon  the 
rst  opening  of  the  matter  had  judgment  in  6. 
K.  And  now  the  defendant  brought  a  writ  of 
error  in  the  exchequer  chamber,  and  the  only 
error  insisted  on  was,  that  the  plaintiff  had  not 
declared  on  the  custom  of  merchants  in  Lon- 
don, or  any  other  particular  place,  (as  the  usual 
way  is,)  but  had  declared  on  a  custom  through 
all  England,  and  if  so  it  is  the  common  law, 
and  then  it  ought  not  to  be  set  out  by  way  of 
custom ;  and  if  it  is  a  custom,  then  it  ought  to 
be  laid  in  some  particular  place,  from  whence 
a  venue  might  arise  to  try  it. 

'To  whidi  it  was  answered  that  this  custom 
of  merchants  concerning  bills  of  exchange  in 
part  of  the  common  law,  of  which  the  judges 
will  take  notice  ex  officio  as  it  was  resolved  in 
case  of  Carter  v,  Douoniah,  and  therefore  it  is 
needless  to  set  forth  the  custom  specially  in  the 
declaration,  for  it  is  sufficient  to  say  that  such 
a  person,  according  to  thn  usage  and  custom  of 
merchants,  drew  the  bill;  therefore,  all  the 
matter  in  the  declaration  concerning  the  special 
307*]  'custom  was  merelj  surplusage,  and  the 
declaration  good  without  it. 

**The  hidffmmU  wa9  affirmed,^ 
Craneh  1. 


There  eannot  be  a  stronger  case  than  this. 
On  demurrer  jud^ent  was  rendered  for  the 
plaintiff  in  the  king's  bench,  which  ju<]^^ent 
was  affirmed  upon  argument,  upon  a  writ  of 
error  in  the  exchequer  chamber,  on  the  very  point 
of  the  custom ;  so  that  here  was  the  unanimous 
concurrence  of  all  the  judges  of  England.  This 
case,  it  is  believed,  has  never  been  denied  to  be 
law,  either  before  Or  since  the  statute  of  Anne. 

A  short  note  of  this  case  is  to  be  found  in  3 
Salk.  68,  by  the  name  of  Williama  v.  Field,  in 
these  words^  'lluled,  that  where  a  bill  is  drawn 
payable  tb  W.  R.  or  order,  and  he  indorses  it 
to  6.  who  indorses  it  to  C.  and  he  indorses  it  to 
D.  the  last  indorsee  may  bring  an  action  against 
any  of  the  indorsers,  because  every  indorsement 
is  a  new  bill,  and  implies  a  warranty  by  the 
indorser  that  the  money  shall  be  paid." 

The  next  ci|,se  upon  a  promissory  note  is  that 
of  BromvAeh  v,  Loyd,  (Hil.  8  W.  III.  C.  B. 
anno  1696,)  2  Lut.  1582,  where  the  pleadings 
are  set  forth  at  full  length,  in  which  the  plain- 
tiff declares,  that  "at  London  aforesaid,  viz.,  in 
the  parish,  Ac.  there  is  a  custom  that  if  any 
merchant  or  other  person  residing  and  trading 
at  London,  make  any  note  with  his  proper  hand 
subscribed,  and  thereby  promise  to  pay  to  any 
other  person  dwelling. at  London,  any  sum  in 
such  note  specified,  then  such  person  who  sub- 
scribed such  note,  by  reason  thereof,  and  by  the 
said  custom*  is  liable  to  pay  the  money,  &c. 
That  the  defendant,  8th  June,  1696,  residing 
and  dealing  at  London,  made  a  note,  &c.  and 
thereby  promised  to  pay  to  the  plaintiff  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid 
residing,  26{.  10s.  9d.  on  demand,  by  reason 
whereof,  Ac. 

"To  this  the  defendant  pleaded  that  at  the 
time  of  making  the  said  note,  he  was  resident 
at  Brentford,  Sc  absque  hoc  that  he  was  resi- 
dent at  London.  To  which  plea  the  plaintiff 
demurred,  for  that  the  defendant  had  traversed 
matter  not  traversable,  and  because  it  tended 
to  the  general  issue,"  &c. 

It  was  urged  for  the  defendant,  that  the  cus- 
tom was  laid  in  St.  Mary  le  Bow.  but  in  fact  is 
extended  to  London,  and  was  i  refore  contra- 
dictory. Bed  non  allooatuTf  "for,  per  curiam^ 
the  parish  is  mentioned  *but  in  respect  [*398 
of  the  venue,  and  that  it  was  matter  of  neces- 
sity to  allege  it  so." 

And  it  was  further  said  for  the  defendant, 
"that  there  were  three  things  necessary  to  main- . 
tain  the  action,  viz.,  1.  Commorancy;  2.  The 
making  of  the  note;  3.  Commerce  between  the 
parties ;  but  there  is  no  place  mentioned  in  the 
declaration  where  the  note  was  made;  sed  non 
allooatur,  for  it  shall  be  intended  at  the  parish 
of  St.  Mary  le  Bow;  for  it  is  said,  that  the  de- 
fendant at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  residing  and  using  commerce, 
made  a  note;  and  therefore  the  whole  is  to  be 
intended  at  the  same  place. 

"It  was  also  objected  that  the  custom  was  un- 
reasonable, because  it  took  away  the  proof  how 
the  money  became  due;  but  the  Court  were  of 
opinion  that  the  custom  was  good,  notwith- 
standing this  objection. 

"Tbeby,  Chief  Justice,  said  in  this  case,  that 
bills  of  exchange  at  first  were  extended  only  to 
mercl)ant  'strangers,  trading  with  English  mer- 
chants, and  afterwards  to  inland  bills  between 
merchants  trading  one  with  another  here  in 
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England;  and  after  that  to  all  traders  and  deal- 
ers, and  of  late  to  all  persons  trading  or  not; 
and  that  there  was  no  occasion  to  allege  any 
custom ;  and  that  was  not  denied  by  any  of  the 
other  justices.  And  the  Chief  Justice  also  said, 
that  bills  of  exchange  were  of  such  general  use 
and  benefit,  that  on  an  indebitatus  assumpsit,  a 
bill  of  exchange  may  be  given  in  evidence  to 
maintain  the  s^ion ;  and  Powkll,  Justice,  said, 
that  on  a  general  indehitatus  assumpsit  for 
money  received  to  the  use  of  the  plaintiff,  such 
bills  may  be  left  to  the  jury  to  determine  wheth- 
er it  was  for  value  received,  or  not.  In  Hil.  9 
and  10  W.  III.  the  plaintiff  had  judgment  by 
the  opinion  of  the  whole  court."  This  case  is  in 
perfect  conformity  to  those  of  Hill  and  Lewis, 
and  Williams  and  Williams. 

The  case  of  Pinekney  v.  Hall,  (Hil.  8  and  9 
W.  III.  anno.  1697  B.  R.)  1  Lord  Raymond, 
175,  was  by  the  indorsee  of  a  promissory  note 
made  bv  the  defendant  for  himself  and  partner 
as  joint  merchants,  to  Hutchins  or  order,  and 
bj  him  indorsed  to  the  plaintiff.  The  declara- 
tion was  on  the  custom  of  England,  to  which 
the  defendant  demurred. 

1st.  ''Because  the  declaration  being  per  oon- 
suetudinem  Analics,  Ac.  was  ill,  for  tne  custom 
of  England  is  the  law  of  England,  of  which  the 
judges  ought  to  take  notice  without  pleading. 
8ed  non  allooatur.  For  though  heretofore  this 
has  been  allowed,  yet  of  late  time  it  has  always 
been  overruled,  and  in  an  action  against  a  car- 
rier it  is  always  laid  per  oonsuetudinem  Anglics. 
2.  Though  lea  mercatoria  is  part  of  the  law 
399»]  ^of  England,  yet  it  is  but  a  particular 
custom  among  merchants,  and  therefore  it  ousht 
to  be  shown  in  London,  or  some  other  particular 
place.  Bed  non  allocatur*  for  the  custom  is  not 
restrained  to  any  particular  place."  Two  other 
exceptions  were  taken  which  are  not  material  to 
the  present  question;  but  judgment  was  given 
for  the  plaintiff. 

At  the  next  term,  (Easter,  9  W.  m.)  1  Lord 
Raymond,  180,  occurred  the  case  of  Nicholson 
9,  Bedgwiek,  reported  also  in  3  Salk.  67,  where 
It  is  stated  to  ue  upon  a  bill. 

'The  defendant  Sedgwick,  being  a  goldsmith, 
made  a  note  in  writing,  by  which  he  promised 
to  pay  to  one  Mason,  or  to  the  bearer  thereof, 
lOOL  Mason  delivered  the  note  to  the  plaintiff 
for  lOOZ.  in  value  received,"  who  brought  the 
action  as  bearer,  and  declared  upon  the  ''custom 
of  merchants  and  others  trading  within  this 
realm." 

Upon  non  assumpsit  pleaded,  and  verdict  for 
the  plaintiff,  "it  was  moved  in  arrest  of  judg- 
ment that  this  action  could  not  be  brougnt  in 
the  name  of  the  bearer,  but  it  ought  to  be 
brought  in  the  name  of  him  to  whom  it  was 
made  payable.  Quod  fuit  concessum  per  curiam; 
for  the  difference  is,  where  the  note  is  made 
payable  to  the  party  or  bearer,  and  where  it  is 
payable  to  the  party  or  order;  in  the  latter 
case  the  indorsee  has  been  allowed  to  bring 
the  action  in  his  own  name."  The  principal 
point  of  this  case,  viz.,  that  the  bearer  could 
not  maintain  an  action  in  his  own  name,  was 
expressly  declared  not  to  be  law  in  the  case  of 
Orant  v,  Vaughan,  3  Burr.  1516. 

In  the  same  year  in  the  case  of  Boulton  v,  EH- 
lesden,  Comb.  450,  it  was  decided  thaJb  a  master 
may  be  bound  by  a  promissory  note  made  by 
his  servant. 
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Another  ease  in  the  same  year  is  cited  in  1 
Com.  Dig.  100,  191,  by  the  name  of  OromweU  «. 
Floyd,  in  C.  6.  which  does  not  seem  to  ha^e 
been  reported,  unless  it  be  the  same  case  with 
that  reported  in  2  Lnt.  1582  by  the  name  of 
BromAOich  v,  Loyd;  whidi  is  not  impossible. 

In  Mich,  term,  of  the  same  year,  m  the  case 
of  WooMl  V,  Young  et  al,  5  Mod.  367,  it  wa» 
held  that  a  declaration  upon  a  promissory  note, 
founded  on  the  custom  of  England,  was  bad, 
because  it  did  not  allege  that  the  defendants 
were  commerdum  hdbentes;  but  it  seems  to  ad- 
mit that  it  would  have  been  good  if  those  words 
had  been  used. 

In  an  anonymous  ease  in  chancery,  in  the 
same  year,  reported  by  Ch.  Baron  Oomyns,  p. 
43,  it  is  said  that  the  "indorsee  for  a  valuable 
'consideration  recovered  in  indehitatus  [*400 
assumpsit  on  this  bill  of  exchange,  against  the 
drawer.  The  drawer  filed  a  bill  in  ehancerv  to 
be  relieved  against  this  judgment  at  law,  alleg- 
ing that  he  received  no  value;  and  that  the  in- 
dorsee might  resort  to  the  indorser  for  his 
original  claim.  It  was  answered  that  the  drawer 
mi^ht  be  relieved  against  the  payee,  or  any 
claiming  as  servant  or  factor  of,  or  to  the  use 
of  the  payee;  but  the  Chancellor  held  that  the 
indorsee  being  an  honest  creditor,  and  coming 
by  this  bill  fairly,  for  the  satisfaction  of  a  just 
debt,  he  would  not  relieve  against  him,  because 
it  would  tend  to  destrov  trade,  which  is  car- 
ried on  everjrwhere  bv  bills  of  exchange,  and  h^ 
would  not  lessen  an  honest  creditor's  security.** 
^  It  may  be  doubted  whether  this  was  really  a 
bill  of  exchange  or  a  promissory  note;  and  per- 
haps it  is  immaterial  which  it  was,  as  the  law 
had  been  clearly  settled  to  be  the  same  upon 
both.  Tet  if  it  had  been  a  bill  of  exchange,  it 
seems  probable  that  something  would  have  been 
said  of  the^  drawee ;  by  which  it  should  appear 
that  the  plaintiff  had  a  right  of  action  against  the 
drawer ;  such  as  that  the  bill  had  been  presented 
for  acceptance,  and  refused;  or  that  being  ac- 
cepted by  the  drawee,  he  had  refused  to  pay,  &c. 

The  case  of  The  Bank  of  England  v,  Vewman, 
12  Mod.  241.  B.  R.  1  Lord  Ray,  442,  and 
Comyns'  Rep.  57,  was  upon  a  promissory  note, 
drawn  by  one  Bellamy,  payable  to  Newman  or 
bearer,  who  discounted  it  at  the  bank  without 
indorsing  it.  Upon  Bellamy's  failure,  the  bank 
brought  suit  against  Newman.  But  the  Court 
held  him  not  to  be  liable,  "for  the  law  is,  that 
if  a  bill  or  note  be  payable  to  one  or  bearer,  and 
he  negotiates  the  bill,  and  delivers  it  for  residy 
mone^  paid  to  him,  without  any  indorsement  on 
the  bill,  this  is  a  plain  buying  of  the  bill ;  as  of 
tallies,  bank  bills,  &c.  but  if  it  be  indorsed, 
there  is  a  remedy  against  the  indorser." 

Hawkins  v,  Oardy,  in  the  next  year,  (Midu 
10  W.  III.  B.  R.)  1  Lord  Raym.  360.  1  Salk. 
65  Carth.  466,  was  also  upon  a  promissory  note. 

"The  plaintiff  brought  an  action  on  the  case 
upon  a  Dill  of  exchange,"  (says  the  reporter,) 
"against  the  defendant,  and  declared  upon  the 
custom  of  merchants,  which  he  showed  to  be 
thus :  that  if  any  merchant  subscribes  a  bill,  by 
which  he  promises  to  pay  a  sum  of  money  to 
another  man  or  his  order,  and  afterwards,  the 

Serson  to  whom  the  bill  was  made  payable  in- 
orses  the  said  bill  for  the  payment  of  the  whole 
sum  therein  contained,  or  any  part  thereof,  to 
another  man,  the  first  drawer  is  obliged  to  pay 
the  sum  so  indorsed  to  the  person  to  whom  it  is 
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indorsed  payable;  and  tlien  the  plaintiff  showF 
that  the  defendant,  being  a  meronant,  subscrib- 
401*]  ed  a  bUl  of  *46I.  19«.  payable  to  Black- 
man  or  order;  that  Blackman  indorsed  431.  46. 
Off  it,  payable  to  the  plaintiff,"  &0. 

On  demurrer,  the  declaration  was  adjudged 
in ;  "for  a  man  cannot  apportion  such  personal 
contract;  for  he  cannot  make  a  man  liable  to 
two  actions,  where  by  the  contract  he  is  liable 
but  to  one."  "But  if  the  plaintiff  had  acknowl- 
edged the  receipt  of  the  3L  15«.  the  declaration 
had  been  good." 

And  Holt,  Chief  Justice,  said  "that  this  is 
not  a  particular  local  custom,  but  the  common 
custom  of  merchants,  of  which  the  law  takes 
notice." 

Salkeld,  in  reporting  this  case,  b^ns  thus: 
"A.  having  a  bill  of  exchange  upon  B.  indorses 
part  of  it  to  I.  S.  who  brings  an  action  for  his 
part,"  &c  This,  compared  with  Lord  Ray- 
mond's report  of  the  case,  shows  what  has  been 
already  so  often  mentioned,  that  no  difference 
had  vet  been  discovered  between  the  law  re- 
specting promissory  notes,  and  that  concerning 
inland  bills  of  exchange.  Even  Lord  Raymond 
states  it  first  to  be  a  bill  of  exchange,  and  imme- 
diately shows  it  to  have  been  a  promissory  note. 
80  glaring  a  contradiction  could  not  have  been 
passed  uncorrected,  if  a  promissory  note  and  an 
inland  bill  of  exchange  had  not  been  considered 
as  the  same  thing. 

In  this  case  it  will  be  remarked,  that  upon 
demurrer,  the  Ck>urt  said  that  this  declaration, 
upon  the  custom  of  merchants,  on  a  promissory 
note,  1^  the  indorsee  against  the  maker,  would 
have  been  good,  if  the  receipt  of  the  31.  159. 
had  been  adcnowledged. 

The  next  year  produced  the  case  of  Lambert 
V.  Oakes,  (Pasch.  11  W.  III.  B.  R.)  reported  in 
1  Lord  Ray.  443.  1  Salk.  127,  by  the  name  of 
Lambert  v.  Pack,  1  Salk.  126,  case  6,  Anony- 
mous. 12  Mod.  244,  and  Holt,  118.  This  case 
was  dearly  upon  a  promissory  note,  although 
four  out  of  the  five  reports  of  the  case  call  it  a 
bill  of  exchange.  This  circumstance  shows 
that  no  difference  was  understood  to  exist  at 
that  time  between  a  promissory  note  and  an  in- 
land bill  of  exchange ;  for  upon  this  supposition 
only  can  we  account  for  the  extreme  inaccuracy 
of  so  many  reporters  upon  that  point.  The 
fact  of  its  being  called  a  bill  of  exchange  in- 
duces also  a  strong  presumption  of  another  fact 
which  does  not  expressly  appear  in  Lord  Ray- 
mond's report  of  the  case,  and  that  is,  that  the 
plaintiff  grounded  his  action  on  the  custom  of 
merchants;  which  was  at  that  time  the  only 
known  and  established  form  of  declaring  upon 
a  promissory  note.  This  was,  then,  an  action 
by  the  indorsee  against  the  indorser  of  a  prom- 
402*]  issory  note,  payable  *to  defendant  or 
order,  grounded  on  the  custom  of  merchants,  in 
which  it  was  decided  that  the  plaintiff  must 
demand  the  money  of  the  drawer  of  the  note 
before  he  could  resort  to  the  indorser;  and  is 
another  strong  case  to  show  that  promissory 
notes  and  inland  bills  of  exchange,  before  the 
statute  of  Anne,  were  precisely  on  the  same 
footing. 

The  case  of  Starke  v.  Oheeseman,  in  the  same 
year,  Carth.  509,  was  upon  a  bill  of  exchange 
drawn  bv  the  defendant  in  Virginia  upon  him- 
self in  London,  which,  as  has  been  before  ob- 
served, is  in  effect  a  promissory  note.     Th« 
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olaintiff  had  judgment,  although  he  had  not 
illeged  in  the  declaration  that  the  defendant 
oromised  to  pay  the  mone^  after  protest,  or 
even  that  he  had  nrdce  of  the  protest,  for  "the 
law  did  raise  the  promise  upon  the  custom  of 
merchants,  and,  therefore,  it  was  not  neces- 
sary to  lay  an  actual  promise." 

In  the  next  year,  (Pasch.  12  W.  fll.  anno 
1700,  B.  R.)  we  find  the  case  of  Carter  v.  Pal- 
mer, reported  in  12  Mod.  380. 

"Palmer  had  given  a  note  hnder  his  hand  in 
this  form:  "I  promise  to  pay  the  bearer  so 
much  mon^  on  demand." 

"Plaintiff  brings  his  action  grounding  it 
upon  the  custom  of  merchants,  as  if  it  were. a 
bill  of  exchange;  and  avers  no  consideration. 
After  verdict,  upon  motion  in  arrest  of  judg- 
ment. Holt,  Chief  Justice,  "We  will  take  sudi 
a  note  prima  facie  for  evidence  of  money  lent; 
and  though  they  have  declared  on  the  custom, 
yet  we  must  take  care  that  by  such  a  drift,  the 
taw  of  England  be  not  changed,  by  making  all 
notes  bills  of  exchange."  "But  all  seem^  to 
agree  if  it  were  made  payable  to  him  or  order, 
the  defendant  by  that  form  had  made  it  negotia- 
ble, and  by  consequence  he  would  be  liable  to 
the  action  of  assignee  in  his  own  name.;  for  if  a 
man  who  is  no  merchant  will  draw  a  bill  of  ex- 
change, he  is  suable  upon  it  according  to  the 
custom  of  merchants,  for  he  makes  himself  a 
merchant  pro  tanto.  And  inland  bills  were  not 
known  till  trade  grew  to  a  great  height;  and 
when  they  obtained,  they  received  the  same 
law  with  outlandish  bills;  and  he  said  he  re- 
membered that  at  a  trial  upon  an  inland  bill  be- 
fore Hale,  the  defendant's  counsel  would  put 
the  plaintiff  to  prove  the  custom ;  but  Hale  said 
they  had  a  hopeful  point  of  it.    Et  adjom,'*  . . 

It  does  not  appear  that  this  case  was  finally 
decided,  but  the  principal  point,  viz.,  that  a  bill 
or  note  payable  to  bearer  was  not  a  bill  of  ex- 
change, had  been  before  decided  in  the  cases  of 
Horton  and  Coggs,  Hodges  and  Steward,  and 
Nicholson  v.  Sedgwick,  (before  cited.)  But 
*these  cases,  as  before  observed,  were  [*403 
expressly  denied  to  have  been  law,  by  Lord 
Mansfield  and  the  other  judges  in  i^e  ease  of 
Grant  v.  Vaughan,  3  Burr.  1516. 

The  other  point  of  the  case,  viz.,  that  if  the 
note  had  been  made  payable  to  him  or  order, 
the  defendant,  by  that  form,  had  made  it  n^^ 
tiable,  and  the  assignee  might  have  sued  in  his 
own  name,  is  in  strict  analogy  with  the  whole 
current  of  authorities  from  the  time  of  the  first 
introduction  of  promissory  notes :  and  the  rea- 
son given  is  the  same  with  that  used  in  the 
case  of  Grant  and  Vaughan,  viz.,  that  the  de- 
fendant by  the  original  contract  had  made  it 
negotiable,  and  had  made  himself  expressly  lia- 
ble to  the  action  of  the  assignee.  The  further 
reason  given  by  the  Court  shows  most  clearly 
that  a  promissory  note  payable  to  order  was  an 
inland  bill  of  exchange;  "for,  say  the  Court,  if 
a  man  who  is  no  merchant  will  draw  a  bill  of 
exchange,  he  is  suable  upon  it  according  to  the 
custom  of  merchants,  for  he  makes  hunself  a 
merchant  pro  tanto.'* 

There  was  another  similar  case  at  the  8am« 
term,  between  Jordan  and  Barloe,  3  Salk.  67, 
where  it  is  said  to  be  "ruled  that  where  a  bill 
is  drawn  payable  to  W.  R.  or  order,  tis  within 
the  custom  of  merchants;  and  such  a  bill  may 
be  negotiated  and  assigned  by  custom,  and  the 
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<ooiitraet  of  the  paiilfls;  and  «a  ftetion  may  be 
ffraunded  on  it,  though  tis  no  specialty;  but  if 
^8  made  payable  to  W.  R.  or  bearer,  'tis  not 
within  the  custom  of  merchants:  and,  therefore, 
when  upon  such  a  bill,  the  plaintiff  declared, 
that  the  defendant  being  a  merchant,  had  drawn 
a  bill  according  to  the  custom  of  merchants, 
but  had  not  piud  the  money,  this  declaration 
was  held  iU." 

Although  the  instrument  in  this  ease  is  not 
^cpressly  stated  to  be  a  promissory  note,  yet  it 
seems  strongly  implied  from  the  expressions 
used.  For  ft  may  be  remarked,  1st.  That  it 
appears  by  all  the  reports  of  the  time  that  the 
words  bill  and  note  were  synonymous ;  that  the 
term  promissory  note  was  not  in  use,  and  that 

raerally  whenever  the  term  bill  is  used  alone, 
meant  a  promissory  note. 

2d.  It  is  said  that  "a  bill  payable  to  W.  R. 
«r  order,  was  within  the  custom  of  merchants." 
It  was  surely  not  necessary  at  that  time  to  have 
•decided  solemnly  that  a  bill  of  exchange  was 
within  the  custom  of  merchants. 

3d.  It  is  said  that  "such  a  bill  may  be  nego- 
tiated and  assigned  by  custom  and  the  contract 
of  the  parties,  and  an  action  may  be  grounded 
•404*]  •on  it,  though  'tis  no  specialty;"  which 
last  expression  seems  more  applicable  to  a  prom- 
issory note  than  to  a  regular  bill  of  exchange. 

4th.  It  is  said  that  "the  defendant  drew  a  bill 
but  had  not  paid  the  money;"  without  naming 
any  drawee,- or  a  non-acceptance  or  non-pay- 
ment by  the  drawee,  or  any  other  circumstance 
to  show  that  the  drawer  was  liable  to  pay  the 
money. 

5th.  The  points  decided  are  precisely  those 
mentioned  in  the  preceding  case  of  Carter  v. 
Palmer, 

In  the  case  of  Crawley  v,  Crawther,  2  Freem. 
257,  (Trin.  1702,)  in  chancery,  it  was  said,  that 
"it  is  now  likewise  held,  and  the  practice  is  so, 
that  if  a  man  gives  a  note  for  money,  payable  on 
demand,  he  need  not  prove  any  consideration." 

Lawaon  v.  Lamb,  (Hil.  12  W.  III.  C.  6.  anno 
1700,)  1  Lut.  274,  was  another  case  upon  a 
promissory  note  by  assignee  of  payee,  a  bank- 
rupt, against  the  maker  of  the  note.  The  plead- 
ings are  set  forth  at  large,  and  it  appears  that 
the  plaintiff  declared  upon  the  custom  of  mer- 
•ehants  within  the  realm  of  Emrland,  upon  a 
note  payable  to  the  bankrupt  or  order. 

"The  objection  to  the  declaration  was,  that 
all  the  proceedings  of  the  commissioners  of 
bankrupt  ought  to  be  alleged  at  large;  but  by 
reason  of  divers  precedents,  aocordhig  to  the 
declaration  here,  judgment  per  tot.  our,  was 
given  for  the  plaintiff." 

In  Trin.  term  of  the  same  year,  it  is  said  by 
-Comyns,  in  his  Digest,  p.  191,  of  vol.  1,  that  in 
the  case  of  Butcher  v.  Swift,  in  6.  R.  it  was 
doubted  whether  a  promissory  note  to  A.  or 
order  was  within  the  custom  of  merchants,  and 
whether  the  assignee  could  bring  an  action  upon 
it  in  his  own  name.  This  case,  it  is  believed, 
has  not  been  reported. 

In  1  Salk.  183,  Ford  v,  Hopkine,  (Hil.  12  W. 
III.)  Lord  Holt  is  reported  to  have  said  at  nisi 
prius,  "that  goldsmiths'  notes  to  pay  money  or 
tidcets,  are  evidence  of  the  receipt  of  money." 
As  he  had  before  said  that  every  indorsement 
makes  a  new  bill,  it  seems  to  follow  that  nn  in- 
dorsement is  also  evidence  of  tha  receipt  of 
money* 
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We  have  now  examined  all  the  reported 
upon  promissory  notes,  from  the  time  of  the 
first  introduction  of  inland  bills,  to  the  time  of 
Lord  Holt's  decision  in  the  case  of  Clerke  v, 
Mar,tvn,  At  least,  if  any  •others  are  to  [*405 
be  found,  they  have  escaped  a  diligent  seareh. 
They  form  a  series  of  decisions  for  a  period  of 
more  than  30  years,  in  which  we  discover  an 
uncommon  decree  of  unanimity  as  well  as  of 
uniformity.  We  find  the  law  clearly  established 
to  be  the  same  upon  promissory  notes  as  upon 
inland  bills;  and  we  find  no  evidence  that  the 
latter  were  in  use  before  the  former. 

There  is  not  a  contradictory  case,  or  even  dic- 
tum, unless  we  consider  as  such  the  doubt  ex- 
pressed in  the  case  of  Butcher  v,  Bwift,  cited  by 
Comyns;  but  that  case  is  not  reported,  and 
therefore  it  is  impossible  to  sav  upon  what 
ground  the  doubt  was  suggested.  The  cases 
upon  promissory  notes  and  inland  bills,  go  to 
establish  not  only  their  likeness  in  every  re- 
spect, but  even  their  identitv;  for  the  former 
are  almost  uniformly  called  inland  bills. 

V.  Upon  examining  the  printed  books  of  prec- 
edents during  the  above  period,  we  shall  find 
that  the  common  usage  was  to  declare  upon  a 
promissory  note  as  upon  an  inland  bill  of  ex- 
change. 

The  first  precedent  of  a  declaration  upon  a 
promissory  note  is  that  in  Brownlow  Liatine 
Redivivum,  p.  74,  which  is  prior  to  any  of  the 
declarations  upon  inland  bills  of  exchange.  It 
is  in  substance  as  follows,  that  there  is,  and  was 
from  time  immemorial,  a  custom  among  mer- 
chants at  the  city  of  Ehceter,  and  merchants  at 
Grozict,  that  if  any  merchant  at  Crozict  should 
make  any  bill  of  exchange,  and  by  the  said  bill 
should  acknowledge  himself  to  be  indebted  to 
another  merchant  in  anv  sum  of  money  to  be 
paid  to  such  other  mercnant  or  his  order,  and 
such  merchant  to  whom  the  same  should  be 
payable,  should  order  such  sum  to  be  paid  to 
another  merchant,  and  such  merchant  to  whom 
the  same  was  payable  should  request  the  mer- 
chant who  acknowledged  himself  so  as  afore- 
said to  be  indebted,  to  pay  such  sum  to  such 
other  merchant  to  whom  he  had  ordered  the 
money  to  be  paid ;  and  if  upon  such  request  the 
merchant  who  acknowledged  himself  to  be  in- 
debted in  the  sum  in  such  bill  and  indorsement 
mentioned,  should  accept  thereof,  then  he  would 
become  chargeable  to  pay  the  said  sum  to  the 
person  to  whom  it  was  by  the  said  bill  and  in- 
dorsement directed  to  be  paid  at  the  time  in 
the  said  bill  mentioned,  according  to  the  tenor 
thereof.  It  then  avers  that  on  the  8th  of  May, 
1678,  the  defendant,  according  to  the  custom 
aforesaid,  acknowledged  himself  to  be  indebted 
to  one  M.  M.  in  528.  which  he  obliged  himself 
and  his  assigns  (this  is  probably  misprinted)  to 
pay  to  the  said  M.  M.  who,  by  indorsement  on 
the  same  bill  of  exchange  on  ,  at  ,  ordered 
the  money  to  be  paid  to  the  plaintiff,  which  bill 
of  exchange  afterwards,  to  wit,  on  ,  at 

,  the  defendant  saw  and  accepted,  bv 
which  acceptance,  and  by  the  usage  aforesaid, 
the  •defendant  became  liable,  &o.  and  [•406 
in  consideration  thereof  promised  to  pay,  &o.. 

There  is  in  the  same  book,  p.  77,  a  declara- 
tion upon  a  bill  of  exchange  at  double  usance, 
which  is  probablv  upon  an  inland  bill,  as  the 
custom  is  alleged  generallv  among  merchants, 
but  does  not  saj  at  what  placa. 
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Hie  nezt  declaratfon  on  »  promissory  note  U 
in  the  cue  of  Horton  v.  Cogga,  3  Levinz,  296. 
The  note  is  dated  Ist  October,  4  Jao.  II.  The 
eoBtom  is  alleg(»tl  to  be  in  London,  that  if  any 
merchant  or  goldsmith  in  London  should  make 
a  bill  or  note  in  writing,  with  his  name  sub- 
eeribed,  and  thereby  promise  to  pay  to  any 
person  or  bearer,  fte. 

In  Clift's  E«ntrie8,  918,  is  a  declaration  upon 
an  inland  bill  of  exchange,  calling  it  a  note,  and 
the  word  bill  is  not  mentioned  in  the  whole 
eount.  This  shows  that  the  word  bill  and  note 
were  considered  as  synonymous. 

In  the  same  book,  p.  899,  Turner  v.  Toft,  is 
«  deelaration  by  the  indorsee  y.  the  maker  of  a 
promissory  note  dated  6th  November,  1684.  It 
fitates  that  within  this  realm  of  England,  viz., 
at  the  dty  of  Bristol,  there  is,  and  from  time 
immemorial  has  been,  a  custom  among  mer- 
<diant8,  fte.  used  and  approved,  viz.,  that  if  any 
merchant  or  other  person  using  commerce,  Ac. 
make  any  note  under  his  proper  hand,  and 
thereby  promise  to  pay  to  any  other  merchant, 
Ac.  in  the  same  note  mentioned,  or  to  his  order, 
any  sum  of  monev  at  any  time  in  such  note 
specified;  and  such  merchant,  &c  to  whom  or 
to  whose  order  the  same  is  payable,  Ac  by  in- 
dorsement of  the  said  note,  appoint  sudi  sum 
<fi  money  in  the  note  mentioned  to  be  paid  to 
any  other  merchant,  Ac  in  the  said  indorse- 
ment mentioned,  or  to  his  order,  then  such  per- 
son who  subscribed  such  note,  having  notice  of 
such  indomement,  is  chargeable,  an^  for  the 
whole  time  aforesaid  hath  been  accustomed  to 
be  chargeable,  to  pay  the  sum  of  money  in  such 
note  mentioned,  to  the  person  in  such  indorse- 
ment mentioned,  at  the  time  in  such  note  limited 
for  the  payment  thereof,  according  to  the  tenor 
of  such  note.  It  then  sets  forth  the  facts  to 
bring  the  case  within  t;he  custom,  by  reason  of 
whidi,  and  of  the  custom  aforesaid,  the  defend* 
ant  became  liable,  kc  and  so  being  liable,  in 
eonsideration  thereof  promise  to  pay,  &c. 

The  next  precedent  £9  in  the  case  of  Sheppard 
end  Bragg  v,  Flemyng,  (Mich.  5  W.  and  M.) 
Clift.  Ent.  929,  Indorsees  v.  Maker.  "Where- 
as the  said  Flemyng,  on  the  28th  of  October, 
1692,  at,  fte.  according  to  the  custom  of  mer- 
chants in  that  case  used  and  approved,  made  his 
certain  bill  in  writing,  and  the  same  bill  with 
his  proper  hand  subscribed,  and  by  the  said  bill 
promised  to  pay  to  one  Qeorge  Mason  or  order, 
407*]  the  *8um  of  401.  upon  the  28th  day  of 
Novemb^  then  next  following,  for  value  re- 
ceived, and  whereas  the  said  Qeorge  Mason, 
afterwards,  vias.,  on  ,  at  ,  by  indorse- 
ment with  his  proper  hand  subscribed  upon  the 
•aid  bill,  according  to  the  usage  and  custom  of 
merchants  aforesaid  in  that  case  used  and  ap- 
provedf  appointed  the  contents  of  the  said  bill 
to  be  paid  to  the  said  William  Sheppard  and 
Joeeph  Bragg,  by  the  name  of  William  Shep- 
pard and  Company,  in  the  said  indorsement 
named,  whereof  the  said  Flemvng  then  and  there 
liad  notice,  1^  reason  of  whidi  premises,  and  by 
the  custom  of  merchants  in  that  behalf  used  and 
approved,  he  was  liable,  &c.  and  being  so  liable 
in  oonsideratioii  of  the  premises,  promised  to 
W."  Ac 

In  Clift.  But.  916,  in  the  case  of  Oibb^s  Adm'9 
«.  Fowle  and  Wooton,  is  a  deelaration  upon  the 
custom  of  merchants,  b^  administratrix  of  the 
payee  affainet  the  master,  upon  a  promissory 
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note  made  by  his  servant,  dated  29th  May, 
1693.  See  also  1  Wentworth's  Syst^n  of  Plead- 
ing, 346. 

In  p.  914j  in  the  case  of  Dymes  v.  Smith 
(Mich.  8  W.  III.)  is  a  declaration  on  the  cus- 
tom, by  the  payee  against  the  master  upon  a 
like  note  maae  by  the  servant,  7th  May,  1696. 
And  in  p.  913,  in  the  case  of  Wiseman  v,  Conr 
ijers,  is  another,  upon  the  custom,  by  the  in- 
dorsee against  the  maker  of  a  promissory  note, 
dated  4th  May,  1686. 

In  2  Mod.  Intr.  126,  is  another  declaration 
upon  tlie  custom  by  the  indorsee  against  the 
maker  of  three  promissory  notes,  dat^  in  1697. 
This  declarajbion  is  precisely  like  a  modern  dec- 
laration upon  a  promissory  note,  excepting  that 
the  note  is  callea  a  bill,  and  is  said  to  be  made 
and  indorsed  "according  to  the  custom  of  mer- 
chants," **whereby,  according  to  the  custom  of 
merchants,"  the  defendant  became  liable,  and 
so  being  liable,  Ac. 

In  p.  122,  is  another  hj  pavee  v.  the  maker 
of  a  promissory  note,  calling  it  a  "bill  or  note," 
and  setting  forth  the  custom  specially. 

In  every  case  upon  a  promissory '  note  the 
declaration  is  grounded  on  the  custom  of  mer- 
chants. 

Upon  a  review  of  this  list  of  authorities  and 
precedents  we  are  at  a  loss  to  imagine  from 
what  motive,  and  upon  what  grounds.  Lord 
Holt  could  at  once  undertake  w  overrule  all 
these  cases,  and  totally  change  the  law  as  to 
promissory  notes;  and  why  he  should  admit 
inland  bills  of  exchange  to  be  within  the  cus- 
tom of  merchants,  and  deny  that  privilege  to 
promissory  notes;  when  the  same  evidence 
*  which  proved  the  former  to  be  within  [*408 
the  custom  equally  proved  that  it  extended  to  the 
latter.  By  examining  the  books  it  will  be  found 
that  most  of  the  points  which  have  been  decided 
respecting  inland  bills  of  exchange,  have  been 
decided  upon  cases  on  promissory  notes.  If  he 
considered  promissory  notes  as  a  new  invention, 
when  compared  with  inland  bills  of  exchange,  he 
seems  to  have  mistaken  the  fact;  for  the  prob- 
ability is,  that  the  former  are  the  most  ancient, 
or,  to  say  the  least,  are  of  equal  antiquity. 

VI.  But  let  us  proceed  to  examine  the  case 
of  Gierke  v,  Martin,  Pasch.  1  Anne,  B.  R.  2 
Lord  Ray.  767.  1  Salk.  129,  upon  which  alone 
is  founded  the  assertion  in  modem  books  "that 
before  the  statute  of  Anne  promissory  notes 
were  not  assignable  or  indorsable  over  within 
the  custom  of  merchants,  so  as  to  enable  the  in- 
dorsee to  bring  an  action  in  his  own  name 
against  the  maker."  The  case  is  thus  reported 
by  Lord  Raymond: 

"The  plaintiff  brought  an  action  upon  his 
case*  against  the  defendant  upon  several  prom- 
ises ;  one  coimt  was  upon  a  general  indebitatus 
assumpsit  for  mon^  lent  to  the  defendant;  an- 
other was  upon  the  culstom  of  merchants  as 
upon  a  bill  of  exchange;  and  showed  that  the 
defendant  gave  a  note  subscribed  by  himself, 
by  which  he  promised   to  pay  to  the 

plaintiff  or  his  order,  Ac.  Upon  non  assumpsit 
a  verdict  was  given  for  the  plaintiff,  and  entire 
damages.  And  it  was  moved  in  arrest  of  judg- 
ment, that  this  note  was  not  a  bill  of  exchange 
within  the  custom  of  merchants,  and,  therefore, 
the  plaintiff,  having  declared  upon  it  as  such, 
was  wrong;  but  that  the  proper  way  in  such 
cases  is  to  dedare  upon  a  general  indebitatue 
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assumpsit  for  money  lent,  and  the  note  would 
be  good  evidence  of  it. 

*%ut  it  was  arpied  bv  Sir  Bartholomew 
Shower,  the  last  Michaelmas  term,  for  the 
plaintiff,  that  this  note  being  payable  to  the 
plaintiff  or  his  order,  was  a  bill  of  exchange, 
inasmuch  as  by  its  nature  it  was  negotiable; 
and  that  distinguishes  it  from  a  note  payable  to 
I.  S.  or  bearer,  which  he  admitted  was  not  a 
bill  of  exchange  becAuse  it  is  not  assignable  nor 
indorsable  by  the  intent  of  the  subscriber,  and, 
consequently,  not  negotiable,  and,  therefore,  it 
cannot  be  a  bill  of  exchange,  because  it  is  in- 
cident to  the  nature  of  a  bill  of  exchange  to  be 
negotiable;  but  here  this  bill  is  negotiable,  for 
if  it  had  been  indorsed  payable  to  I.  N.,  I.  N. 
might  have  brought  his  action  upon  it  as  upon 
a  bill  of  exchange,  and  might  have  declared 
upon  the  custom  of  merchants.  Why,  then, 
should  it  not  be,  before  such  indorsement,  a  bill 
of  exchange  to  the  plaintiff  himself,  since  the 
defendant  by  his  subscription  has  shown  his 
intent  to  be  liable  to  the  payment  of  this 
409*1  *money  to  the  plaintiff  or  his  order ;  and 
since  he  hath  thereby  agreed  that  it  shall  be  as- 
signable over,  which  is  by  consequence  that  it 
shflll  be  a  bill  of  exchange.  That  there  is  no 
difference  in  reason  between  a  note  which  saith, 
"I  promise  to  pay  to  I.  S.  or  order,"  &c,  and  a 
note  which  saith,  "I  pray  you  to  pay  to  I.  S. 
or  order,''  &c.  they  are  both  equally  negotiable, 
and  to  make  such  a  note  a  bill  of  exchange  can 
be  no  wrong  to  the  defendant,  because  he,  by 
the  signing  of  the  note,  has  made  himself  ic> 
that  purpose  a  merchant,  (2  Vent.  292.  Bars- 
field  V,  Witherlyy)  and  has  given  his  consent 
that  his  note  shall  be  negotiated,  and  thereby 
has  subjected  himself  to  the  law  of  merchants." 

"But  Holt,  Chief  Justice^  was  toils  virihus- 
against  the  action ;  and  said  that  this  could  not 
be  a  bill  of  exchange.  That  the  maintaining 
of  these  actions  upon  such  notes,  were  innova- 
tions upon  the  rules  of  the  common  law;  and 
that  it  amounted  to  a  new  sort  of  specialty  un- 
known to  the  common  law,  and  invented  in 
Lombard  street,  which  attempted,  in  these  mat- 
ters of  bills  of  exchange,  to  give  laws  to  West- 
minster Hall.  That  nie  continuing  to  declare 
upon  these  notes  upon  the  custom  of  merchants 
proceeded  upon  obstinacy  and  opinionativeness, 
since  he  had  always  expressed  his  opinion 
against  them,  and  since  there  was  so  easy  a 
method  as  to  declare  upon  a  general  indebitatus 
assumpsit  for  money  lent,  &c.  As  to  the  case  of 
Sarsfield  v.  Witherly,  he  said,  he  was  not  satis- 
fied with  the  judgment  of  the  king's  bench,  and 
that  he  advised  the  bringing  a  writ  of  error. 

''Gould,  Justice,  said,  that  he  did  not  remem- 
ber it  had  ever  been  adjudged  that  a  note  in 
which  the  subscriber  promised  to  pay,  &c.  to 
I.  S.  or  bearer,  was  not  a  bill  of  exchange. 
That  the  bearer  could  not  sue  an  action  upon 
such  a  note  in  his  own  name,  is  without  doubt ; 
and  so  it  was  resolved  between  Horion  and 
Ooggs,  now  printed  in  3  Lev.  299,  but  that  it 
was  never  resolved  that  the  party  himself  (to 
whom  such  note  was  payable)  could  not  have 
an  action  upon  the  custom  of  merchants  upon 
such  a  bill.  But  Holt,  Chief  Justice,  answered, 
that  it  was  held  in  the  said  case  of  Borton  v, 
Coggs,  that  such  a  note  was  not  a  bill  of  ex- 
change within  the  custom  of  merchants.  And 
afterwards,  in  this  Easter  term,  it  was  moved 
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<igain,  and  the  court  continued  to  be  of  opinioD 
against  the  action.  And  then  Mr.  Branthwaite, 
for  the  plaintiff,  urged,  that  if  this  note  was 
not  a  bill  of  exchange  within  the  custom  of  mer- 
chants, then  the  promise  founded  upon  it  wa? 
void;  and  then  it  could  not  be  Intended  that 
any  dama^  was  given  by  the  jury  for  the- 
breach  of  it,  but  all  the  damages  must  be  in- 
tended to  have  been  given  upon  the  general  in- 
debitatus €tssumpsit.  Holt,  Chief  Justice,  said 
that  would  be  true,  if  it  had  been  void  by  reason 
of  its  being  insensible ;  but  this  matter  is  sensi- 
ble enough  though  not  sufficient  in  law  to  raise 
a  promise;  •and,  therefore,  one  cannot  [•410 
intend  but  that  damages  were  given  for  it ;  and, 
consequently,  that  judgment  must  be  arrested. 
And  judgment  was  given  quod  querens  nil 
capiat  per  billa/m,  &c  by  the  opinion  of  the 
whole  court." 

As  four  other  eases  are  reported  upon  this 
subject  prior  to  the  statute  of  Anne,  all  of 
which  were  dependent  upon  this  of  Gierke  and 
Martin,  it  may  be  proper  to  notice  what  fell 
from  the  Court  in  each,  before  any  comments 
are  made  on  that  case. 

At  the  same  term,  the  case  of  Potter  v.  Pear- 
son (1  Lord  Ray.  759,)  was  upon  a  writ  of  er- 
ror from  C.  B.  in  which  the  Court  said,  "It  is  a 
void  custom,  since  it  binds  a  man  to  pay  money 
without  any  consideration;  for  the  rule  is,  e» 
nudo  paoto  non  oritur  actio.  And,  therefore,  the 
judgment  was  reversed." 

In  the  case  of  Burton  v.  Souter,  at  the  next 
term  (2  Lord  Ray.  774,)  it  was  moved  in  arrest 
of  judgment,  "that  such  a  note  is  not  within 
the  custom  of  merchants,  but  they  ought  to  de- 
clare upon  a  mutuatus,  and  give  the  note  in 
evidence,  as  it  was  settled  last  term  between 
Clerke  and  Martin.  And  of  that  opinion  was 
the  whole  Court." 

The  case  of  Williams  v.  Cutting,  at  the  next 
term,  (2  Lord  Ray.  825.  Farr.  164,)  was  an- 
other writ  of  error  from  the  C.  B.  There  were 
two  counts;  1.  On  the  custom  of  merchants, 
declaring  upon  a  note  given  by  the  defendant 
to  the  plaintiff  promising  to  pay  him  so  mucli 
money;  2.  Upon  an  indebitatus  assumpsit. 
There  were  several  damages,  but  only  one  judg- 
ment; .and  it  was  assigned  for  error  that  the 
count  upon  the  custom  of  merchants  was  void; 
and,  therefore,  there  being  one  entire  judgment, 
all  was  void,  and  judgment  ought  to  be  reversed 
in  toto.  And  the  case  of  Clerke  v,  Martin  was 
quoted  as  an  authority  in  point. 

The  Court  were  all  of  opinion  that,  "if  one 
of  the  declarations  was  such  on  which  no  dam- 
ages ought  to  be  recovered,  it  would  be  bad." 
And,  per  Holt,  as  to  that  point  he  had  "proposed 
it  to  all  the  judges,  and  that  they  were  all  of 
opinion  that  a  declaration  upon  the  custom  of 
merchants  upon  a  note  subscribed  by  the  defend- 
ant to  the  plaintiff  for  so  much  money,  or  prom- 
ising so  much  money,  was  void;  for  it  tended 
to  make  a  note  amount  to  a  specialty.  And 
judgment  thereupon  was  reversed  in  toto." 

Ix>rd  Raymond  does  not  mention  this  last  ob- 
servation of  Lord  Holt,  but  says,  "Note;  all 
the  judges  held  clearly  that  the  first  count  was 
ill,  •(according  to  the  case  of  Clerke  v,  [^411 
Martin,)  except  Powell,  Justice,  who  doubted." 

The  next  and  last  case  in  the  books  before  the 
statute  of  Anne,  is  that  of  Buller  v.  Crips,  (Mich. 
2  Anne,  anno  1703,)  6  Mod.  29.    ^A  note  was 
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iki  tUi  form:  ^  promise  to  pay  to  I.  S.  or  or- 
der, the  som  of  1001.  on  account  of  wine  had 
of  him.*  1i.  S.  indorses  this  note  to  another; 
the  indorsee  brings  the  action  against  him  that 
drew  the  note,  and  dedares  upon  the  custom  of 
merehants,  as  upon  a  bill  of  exchange;  and  a 
motion  was  in  arrest  of  judgment,  upon  the 
authority  of  Gierke  and  Martin's  case. 

''But  Brotherick  would  distinguish  this  case 
from  that;  for  there  the  party  to  whom  the  note 
was  originally  made  brought  the  action,  but 
here  it  is  by  indorsee;  and  he  that  gaye  this 
note,  did,  by  the  tenor  thereof,  make  it  assi^- 
able  or  negotiable  by  the  words  'or  order,'  which 
amounts  &>  a  nromise,  or  undertaking,  to  pay 
to  any  whom  ne  should  appoint,  and  the  in- 
dorsement is  an  appointment  to  the  plaintiff." 

"Chief  Justice  uavt,  I  remember  when  ac- 
tions upon  inland  bills  of  exchange  did  first 
begin;  and  there  they  laid  a  particular  custom 
between  London  and  Bristol,  and  it  was  an  ac- 
tion against  the  acceptor.  The  defendant's 
counsel  would  haye  put  them  to  prove  the  cus- 
tom ;  at  which  Hale,  who  tried  it,  laughed,  and 
said,  They  had  a  hopeful  case  ont.'  And  in 
my  Lord  North's  time  it  was  said  that  the  cus- 
tom in  that  ease  was  part  of  the  common  law 
of  England,  and  the  actions  since  became  fre- 
quent as  the  trade  of  the  nation  did  increase; 
and  all  the  difference  between  foreign  and  in- 
land bUls  is,  that  foreign  bills  must  be  protested 
before  a  public  notary,  before  the  drawer  may 
be  charged;  but  inland  bills  need  no  protest. 
And  the  notes  in  question  are  only  an  inyention 
of  the  goldsmitiis  in  Lombard  street,  who  had  a 
mind  to  make  a  law  to  bind  all  those  that  did 
deal  with  them.  And  sure  to  allow  such  note 
to  earry  anv  Hen  with  i^  were  to  turn  a  piece 
of  paper,  which  is  in  law  but  eridence  of  a  pa- 
rol contract,  into  a  specialty,  and  besides,  to 
empower  one  to  assign  that  to  another,  which 
he  eould  not  haye  himself;  for  since  he  to  whom 
this  note  was  made  could  not  have  this  action, 
bow  can  his  assignee  haye  it.  And  these  notes 
are  not  in  the  nature  of  a  bill  of  exchange;  for 
the  reason  of  the  custom  of  bills  of  exchange 
b  for  the  expedition  of  trade,  and  its  safety; 
and  likewise  it  hinders  the  exportation  of 
money  out  of  the  realm. 

"He  said,  if  indorsee  had  brought  this  ac- 
tion against  indorser,  it  might  peradventure  lie, 
for  the  indorsement  may  be  said  to.be  tanta- 
mount to  drawing  a  new  bill  for  so  much  mon- 
412*1  ey  as  the  note  is  for,  upon  the  ^person 
that  gaye  the  note;  or  he  may  sue  the  first 
drawer  in  the  name  of  the  indorser,  and  con- 
yert  the  money,  when  recoyered,  to  his  own 
use;  for  the  indorsement  amounts  at  least  to  an 
agreement  that  the  indorsee  should  sue  for  the 
money  in  the  name  of  the  indorser,  and  receiye 
it  to  his  own  use.  And  besides,  it  is  a  good  au- 
thority to  the  original  drawer  to  pay  the  money 
to  indorsee.  And  Powell,  Justice,  cited  one 
ease  where  a  plaintiff  had  judgment  upon  a  dec- 
laration of  this  kind  in  the  common  pleas;  and 
that  my  Lord  Tr^y  was  yery  earnest  for  it^  as 
a  mighty  oonyenience  for  trade;  but  that  wnen 
they  had  considered  well  the  reasons  why  it  was 
doubted  here,  they  began  to  doubt  too ;  and  the 
idiole  eourt  seemed  dear  for  staying  the  judg- 
ment. And  at  another  day  the  Chief  Justice  de- 
claredt  that  he  had  desired  to  speak  with  two  of 
tlM  most  famous  mereluuits  in  London,  to  be 
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informed  of  the  mfshty  HI  eonsequences  that 
was  pretended  would  ensue  by  obstructing  this 
course;  and  that  they  had  told  him,  it  was  very 
frequent  with  them  to  make  such  notes,  and 
that  they  looked  noon  them  as  bills  of  exchange, 
and  that  they  haa  been  used  for  a  matter  of 
thirty  years ;  and  that  not  only  notes,  but  bonds 
for  money,  were  transferred  frequently,  and  in- 
dorsed as  bills  of  exchange.  Indeed,  I  agree  a 
bill  of  exchange  may  be  made  between  two  per- 
sons without  a  thira ;  and  if  there  be  such  a  ne- 
cessity of  dealing  that  way,  why  do  not  dealers 
use  that  way  which  is  legal T  and  may  be  this; 
as  if  A.  has  money  to  loc^ge  in  B.'s  hands,  and 
would  haye  a  negotiable  note  for  it,  its  only 
saying  thus:  *Mr.  B.  pay  me,  or  order,  so  much 
money,  yalue  to  yourself;'  and  signing  this,  and 
B.  accepting  it;  or  he  may  take  the  common 
note,  and  say  thus:  for  yalue  to  yourself,  pay 
indorsee  so  much ;  and  good.'  And  the  court  at 
last  took  the  yacation  to  consider  of  it,"  but 
what  became  of  the  case  afterwards  does  not 
appear. 

These  five  cases,  yis.,  Gierke  v,  Martin,  Pot- 
ter V,  Pearetm,  Burton  v.  Souter,  Cutting  v, 
Williame,  and  Duller  v.  Cripa,  are  the  only  re- 
ported eases  in  which  the  former  decisions  were 
oyerruled,  and  it  may  be  observed,  that  the  four 
last  werededded  upon  the  authority  of  the  first, 
which  is  to  be  considered  as  the  leading  case; 
and  it  is  in  that  case,  therefore,  that  we  are  to 
look  for  the  grounds  upon  which  so  great  a 
change  of  the  established  law  was  founded.  We 
shall,  however,  oonsider  the  reasons  that  are 
scattered  among  the  whole,  as  having  concurred 
in  the  formation  of  Lord  Holf  s  opinion.  In  the 
first  place,  we  find  an  assertion  of  his  Lordship, 
in  Gierke  v.  Martin,  'that  this  note  eould  not  be 
a  bill  of  exchange,"  but  he  seems  to  have  been 
too  much  irritated  at  that  time  to  give  a  reason 
for  the  assertion,  or  to  recollect  that  in  the  case 
of  BUI  V.  Lewie,  upon  promissory  notes,  he  had 
said,  "that  goldsmiths'  bills  were  governed  by 
the  same  laws  and  customs  as  *other  [*413 
bills  of  exchange,"  and  that  the  verdict  in  that 
case  would  be  good  "if  found  upon  the  bills  of 
exchange." 

His  next  assertion  is,  "that  the  maintaining 
these  actions  upon  such  notes,  were  innovations 
upon  the  rules  of  the  common  law." 

But  if,  as  we  have  shown,  the  custom  of  mer- 
chants is  a  part  of  the  common  law ;  if  promis- 
sory notes  had  always,  from  the  time  of  their 
first  introduction,  been  adjudged  to  be  as  much 
within  the  custom  of  merchants  as  iidand  bills 
of  exchange,  then  an  action  on  a  promissory 
note,  founded  on  the  custom,  was  not  more  an 
innovation  than  a  like  action  upon  an  inland 
bill  of  exchange.  Besides,  that  could  hardly 
deserve  the  name  of  innovation,  which  had  been 
sanctioned  by  all  the  judges  of  England,  on  a 
demurrer,  as  was  the  case  in  Cutting  and  WUU 
iofitt. 

His  next  assertion  is,  "that  it  amounted  to 
the  setting  up  a  new  sort  of  specialty,  unknown 
to  the  common  law,  and  invented  in  Lombard 
street."  To  this  it  may  be  answered,  that  it  did 
not  amount  to  the  setting  up  a  spedalty,  be- 
cause the  consideration  of  a  spedalty  is  not  ex- 
aminable at  law;  but  between  immediate  par- 
ties to  a  bill  of  exchange,'  or  a  promissory  note^ 
the  defendant  might  always  have  availed  him- 
self of  the  want  of  eonsideration.     It  only 
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amounted  at  most  to  th«  setting  np  a  promis- 
sory note  as  a  bUl  of  exchMige.  The  assertion 
that  promissory  notes  were  invented  in  Lom- 
bard street,  is  certainly  not  correct,  for  Malynes 
mentions  them  as  in  use  in  foreign  countries, 
and  as  being  assignable  by  the  custom  of  mer* 
ehants,  lonff  before  they  appear  to  have  been 
introduced  into  England. 

The  other  assertions  of  his  lordship  only  tend 
to  show  a  degree  of  irritation  .whicn  derogates 
from  the  resect  which  the  decision  might  oth- 
erwise deserve.  The  mildness  of  Mr.  Justice 
Gould  forms  a  contrast  with  the  precipitation 
of  the  Chief  Justice.  'He  said,  'Hie  did  not  re- 
member that  it  had  ever  been  adjudged  that  a 
note,  in  which  the  subscriber  promi^  to  pay, 
&c.  to  I.  S.  or  bearer,  was  not  a  bill  of  exchange; 
and  that  it  was  never  resolved  that  the  party 
himself,  to  whom  such  note  was  payable,  could 
not  have  an  action  upon  the  custom  of  mer- 
chants upon  such  a  bill." 

In  the  case  of  Potter  v.  Pearaon,  it  was  said, 
that  ''it  is  a  void  custom,  since  it  binds  a  man 
to  pay  mon^  without  consideration.''  This 
reason  equally  applies  to  inland  bills,  and  is  no 
reason  why  a  distinction  should  be  taken  be- 
tween them  and  promissory  notes  pavable  to 
order.  The  one  is  as  much  a  mercantile  trans- 
414*]  action  as  the  other;  *and  "a  nudum 
paotum  does  not  exist  in  the  usage  and  law  of 
merchants,"  nor  is  "the  want  of  consideration 
an  objection  in  commercial  cases."  8  Burr. 
1669.    1  Powell  on  Cont.  341. 

The  case  of  Burton  v,  Souter  furnishes  no 
new  reanon,  but  rplies  almost  entirely  upon  the 
ease  of  Gierke  v,  Martin, 

The  case  of  WilliamB  v.  Cutting,  as  reported 
by  Lord  Ray.  826,  shows  only  that  Mr.  Justice 
Powell  doubted  upon  the  case  of  Gierke  v» 
Martin,  But  in  Farr.  155,  it  appears  that  Holt 
said,  **he  had  proposed  it  to  all  the  judges,  and 
that  they  were  all  of  opinion,  that  a  declaration 
upon  the  custom  of  merchants  upon  a  note  was 
void;  for  it  tended  to  make  a  note  amount  to 
a  specialty."  It  has  been  before  shown  that 
this  reason  was  not  founded  in  fact ;  and  it  may 
be  further  remarked  that  if  true  in  point  of  fact, 
yet  it  would  equally  apply  to  inland  bills,  and, 
therefore,  is  no  ground  for  a  discrimination. 
But  it  appears  by  Lord  Raymond,  that  all  the 
judges  did  not  agree,  for  Powell  doubted. 

The  case  of  Buller  v.  Grips  differed  from  the 
others  in  this,  that  the  action  was  brought 
by  the  first  indorsee,  and  not  by  the  payee  of 
the  note.  Lord  Holt  again  declares  that  "the 
notes  in  question  are  only  an  invention  of  the 
goldsmiths  in  Lombard  street,"  in  which  he  was 
certainly  mistaken.  He  repeats  that  "to  allow 
such  a  note  to  carry  anv  lien  with  it  were  to 
turn  a  piece  of  paper,  which  is  in  law  but  evi- 
dence of  a  parol  contract,  into  a  specialty;"  and 
the  reason  which  he  gives  why  this  case  ought 
not  to  be  distinguished  from  that  of  Gierke  v, 
Martin,  is  that  a  man  cannot  assign  that  which 
he  has  not  himself.  But  it  is  not  as  assignee 
that  the  indorsee  was  entitled  to  his  action,  but 
as  the  payee  of  a  bill  of  exchange;  for  an  in- 
dorsed note  is  a  bill  drawn,  by  the  pavee  of 
the  note,  upon  the  maker  in  favor  of  tne  in- 
dorsee; and  the  maker  accepts  the  bUl  when  he 
signs  the  note,  for  it  is  no  objection  to  the  ac- 
ceptance of  a  bUl  that  the  acceptance  is  made 
before  tha  bilL  However,  if  the  judgment  in 
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Gierke  «.  Martin  was  against  law,  tlie  foanda- 
tion  of  Lord  Holt's  opmioii  In  this  ease  must 
fail.  His  lordship  again  asserts,  that  'Hheae 
notes  are  not  in  the  nature  of  a  biU  of  ex- 
change;" and  he  now  condescends  to  give  his 
reasons  why  thev  are  not;  "for* the  reason  of 
the  custom  of  bills  of  exchange  is  for  the  ex- 
pedition of  trade,  and  its  saf^;  and  likewise 
it  hinders  exportation  of  money  out  of  the 
realm;"  in  eadi  of  which  reasons  he  is  equally 
unfortunate,  for  the  expedition  of  trade  is  not 
more  promoted,  nor  is  its  safety  more  secured, 
bv  inland  bills  than  by  promissory  notes,  nor  is 
the  exportation  of  money  more  prevented  by 
the  former  than  hj  the  latter.  Indeed,  it  is  in 
modem  times  ^fully  admitted,  that  pay-  [*415 
ment  bv  bills  on  a  foreign  country  has  no  effect 
either  by  increasing  or  diminishing  the  current 
coin  of  a  nation.  For  payment  of  a  sum  by  ex- 
change prevents  the  importation  of  exactly  the 
same  sum  of  money. 

But  Lord  Holt  himself  admitted,  that  "if 
the  indorsee  had  brought  this  action  against 
the  indorser,  it  miffht  peradventure  lie;  for  the 
indorsement  may  be  said  to  be  tantamount  to 
the  drawing  a  new  bill  for  so  much  as  the  note 
is  for,  upon  the  person  that  gave  the  note ;  or  he 
may  sue  the  first  drawer  in  the  name  of  the  in- 
dorser, and  convert  the  money,  when  recover- 
ed, to  his  own  use;  for  the  indorsement  amounts 
at  least  to  an  agreement  that  the  indorsee 
should  sue  for  the  money  in  the  name  of  the  in- 
dorser, and  receive  it  to  his  own  use;  and  be- 
sides, it  is  a  ffood  authority  to  the  original 
drawer  to  pav  the  money  to  the  indorsee." 

If  this  indorsement  makes  it  a  bill  of  ex- 
change for  one  purpose,  the  reason  is  not  easily 
perceived  whv  it  should  not  be  a  bill  of  ex- 
change for  other  purposes.  The  express  promise 
of  the  maker  to  pay  the  money  to  the  mdorsee 
seems  to  be  at  least  equal  to  an  acceptance  of 
the  bill;  and,  as  it  has  been  before  olwerved,  a 
bill  may  be  accepted  before  it  is  in  fact  drawn. 
3  Burr.  1663.  Doug.  284,  1  Atk.  715,  (611,) 
Kyd.  48.  A  bill  drawn  by  a  man  on  himself  "ia 
payable  by  him  at  all  events,"  and  such  a  bill 
"is  tantamount  to  an  acceptance."  1  Went. 
System  of  Pleading,  225. 

Lord  Holt  admits  also  that  the  indorsement 
will  authorize  the  indorsee  to  sue  in  the  name 
of  the  indorser;  hence  it  appears  that  the  whole 
dispute  was  merely  about  the  form  of  the  action; 
and  this  renders  it  the  more  astonishing  that  he 
should  have  contended,  "totie  virihua,"  as  Lord 
Raymond  says  he  did,  for  an  exception  so  clear- 
ly contrary  to  the  justice  of  the  case,  especially 
as  the  point  had  been  before  so  solemnly  settled 
in  the  case  of  Gutting  v,  Williama.  Indeed  hitf 
Lordship  seems,  by  the  latter  part  of  the  re- 
port of  Buller  v.  Gripe,  to  have  relented  a  little, 
after  his  conversation  with  the  merchants,  for 
he  agreed  "that  a  bill  of  exchange  may  be  made 
between  two  persons  without  a  third,"  by  say- 
ing t&us,  "Mr.  B.  pay  me  or  order,  so  much 
money,  value  to  yourself;  and  signing  this  and 
B.  accepting  it.  Or  he  may  take  the  common 
note,  and  say  thus:  For  value  to  yours^,  pay 
indorsee  so  much;  and  good." 

The  last  example  seems  to  have  been  precise- 
ly the  case  before  the  court;  and  as  the  court 
adjourned  without  giving  judgment^  it  seems 
*to  be  doubtful  how  they  would  have  [*416 
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deddea,  notwithslaxidiiig  idiat  liad  beoi  said 
before. 

Henoe  then  we  find,  from  aa  eKamination  of 
•n  the  eases  before  the  statute  of  Anne,  that  it 
never  was  adjudged  that  a  promissonr  note  for 
money  payable  to  order,  and  indorsed,  was  not 
an  inland  bill  of  exchange.    But  we  find  that 
the  contrary  principle  had  been  reoo^zed  in 
all  the  cases  from  the  time  of  the  first  mtroduc- 
tion  of  inland  bills  and  promissoiy  notes  to  the 
first  year  of  Queen  Anne,  and  that  in  one  of 
them  it  had  been  expressly  adjudged  upon  de- 
murrer in  the  king's  bench,  and  the  judgment 
aflbmed  upon  argument  in  the  exchequer  cham- 
ber, before  all  the  judges  of  the  common  pleas 
and  barons  of  the  exchequer,  so  that  it  may 
truly,  be  said  to  have  been  solemnly  adjudged 
by  all  the  judges  of  England.     Principles  of 
law  so  estaoiished  are  not  to  be  shaken  by  the 
breath  of  a  single  judge,  however  great  naay  be 
his  learning,  his  tatents  or  his  virtues.    That 
Lord  Holt  possessed  these  in  an  eminent  degree 
will  never  be  denied;  but  he  was  not  exempt 
from  human  infirmity.     The  report  itself,  m 
the  case  of  Olerke  v.  Martin,  shows  that,  from 
some  cause  or  other,  he  was  extremely  irritated 
with  the  goldsmiths  of  Lombard  street,  and  that 
His  mind  was  not  in  a  proper  state  for  calm  de- 
liberation and  sound  judgment.    The  same  ob- 
servation applies  to  the  case  of  Buller  v.  Crips, 
and  is  further  confirmed  by  that  of  Ward  y, 
Bvans,  2  Lord  Ray.  930,  in  which  his  lordship 
said^  "But  then  f  am  of  opinion,  and  always 
was,  (notwithstanding  the  noise  and  cry,  that 
it  is  the  use  of  Lombard  street,  as  if  the  con- 
trary opinion  would  blow  up  Lombard  street,) 
that  the  acceptance  of  such  a  note  is  not  actual 
payment."     This  circumstance  has  also  been 
noticed  by  judges  and  others,  in  some  of  the 
more  modem  reports.    In  the  case  of  Orani  v. 
Yaughan,  3  Burr.  1620.    Sir  Fletcher  Norton 
and  Mr.  Dunning  observed  that  "Lord  Holt 
was  peevish,"  in  the  case  of  Clerke  v,  Martin, 
and  Lord  Mansfield  remarked,  that  "Lord  Holt 
£ot  into  a  dispute  with  the  cily  about  it."    In  1 
W.  Bl.  487.    Lord  Mansfield  said,  "The  first 
struggle  of  the  merchants,  (which  made  Holt  so 
angry  with  them,)  to  make  inland  bills  in  the 
nature  of  specialties,  and  to  declare  upon  them 
as  such,  was  certainly  wrong  on  their  parts;  as 
H  was  admitted  they  might  declare  on  general 
indebitatus  aaaumpait,  and  give  these  bills  in 
evidence.    But  the  reasons  given  by  the  judges 
why  no  action  can  be  brought  by  the  holder  of 
such  a  bill,  payable  to  bearer,  are  equally  ill- 
founded."    And  in  the  case  of  Broton  v.  Ear- 
radan^  4  Term  Rep.  161,  Lord  Kenyon  said,  it 
is  not  necessary  now  to  consider  whether  or  not 
Lord  Holt  were  right  in  so  pertinaciously  ad- 
hering to  his  opinion,  before  the  statute  of 
Anne,  that  no  action  could  be  maintained  on 
promissory  notes,  as  instruments,  but  that  they 
were  only  to  be  considered  as  evidence  of  the 
417*]  •debt;  that  question  exercised  the  judg- 
ments of  the  ablest  men  at  that  time;  but  the 
authority  which  his  opinion  had  in  Westminster 
Hall  made  others  yield  to  him;  and  it  was 
thought  necessary  to  resort  to  the  legislature 
to  apply  a  remedy."    And  in  the  same  case,  p. 
154,  feuller,  Justice,  said,  "The  cases  cited  by 
the  defendant's  counsel  are  extremely  material; 
for  though  tliey  do  not  directly  decide  the  ques- 
tion,  they  show  that  the  oourts  of  Westminster 
Cvneiil. 


have  thought  the  analogy  between  bills  of  ex- 
change and  promissory  notes  so  strong  that  the 
rules  established  with  respect  to  one  ought  also 
to  prevail  as  to  the  other.  Such  is  the  general 
tendency  of  the  case  since  Lord  Mansfield's 
time.  Many  of  the  eases  alluded  to  by  the 
plaintiff's  counsel  happened  before  the  statute  of 
Anne:  th^  only  show  the  strong  disposition 
which  Lord  Holt  manifested  on  all  occasions  to 
discourage  promissory  notes.  It  appears  from 
them  that  tord  Holt  and  the  merchants  were 
perpetually  disputin^f  whether  or  not  they 
should  be  put  upon  the  same  footing  with  bills 
of  exchange.  Tne  merchants  did  not  contend 
that  th^  might  recover  on  notes  in  particular 
cases  only,  but  that  they  should  be  universally 
considered  in  the  same  light  as  bills  of  ex- 
change. Upon  that  ground  they  applied  to  the 
legislature  for  relief,  and  their  conduct  is  very 
strong  to  show  what  construction  the  statute  of 
Anne  ought  to  receive." 

Lord  Kenyon  said,  "it  has  been  argued  that 
there  is  an  essential  difference  between  bills  of 
exchange  and  promissory  notes ;  and  that  there 
are  reasons  why  the  acceptor  of  the  one  should 
be  allowed  more  time  than  the  maker  of  the 
other;  but  I  confess  I  see  no  difference  what- 
ever; they  both  make  engagements  of  the  same 
nature,  and  when  the  acceptor  has  accepted  a 
bill  he  is  equally  bound  to  be  prepared  to  pay 
on  the  day  appointed,  as  to  the  maker  of  a 
promissory  note."    Lord  Hardwicke,  in  the  case 
of  WalmaUy  v.  Child,  anno  1749,  1  Ves.  340, 
says,  "The  reason  of  making  the  statute  3  and  4 
Anne,  arose  from  some  determinations,  in  the 
beginning  of  her  reign,  by  Holt,  Chief  Justice, 
that  no  action  could  be  maintained  on  a  prom- 
issory note,  nor   declaration   thereupon,   viz., 
Clerke  v.  Martin,  and  Potter  v,  Pearson,  1  Salk. 
129,  which  cases  produced  the  act,  as  the  act 
itself  recites ;  but  that  act  of  parliament  did  not 
alter,  but  that  still  an  indebitatus  ttssumpsit 
may  be  brought,  and  the  note  given  in  evidence, 
or  proved  if  lost."    From  this  concurrent  testi- 
mony it  is  apparent,  that  the  case  of  Clerke  v, 
Martin  was  a  hasty,  intemperate  decision  of 
Lord  Holt,  which  was  acquiesced  in  by  the  other 
judges,  in  consequence  of  his  overbearing  au- 
thority, "which  made  others  yield  to  him ;"  and 
that  he  so  "pertinaciously"  adhered  to  his  opin- 
ion, as  to  render  it  necessary  to  apply  to  parlia- 
ment to  overrule  him. 

*This,  it  is  believed,  is  the  true  origin  [*418 
of  the  statute  of  Anne,  which  did  not  enact  a 
new  law,  but  simply  confirmed  the  old ;  the  an* 
thority  of  which  had  been  shaken  by  the  late 
decision  of  Lord  Holt.  This  idea  is  cofifirmed 
by  the  words  of  the  preamble  of  the  statute, 
which  are,  "Whereas  it  hath  been  held"  that 
notes  in  writing,  Ac.  payable  to  order,  "were 
not  assignable  or  indorsable  over,  within  the 
custom  of  merchants,"  and  that  the  payee  could 
"not  maintain  an  action,  by  the  custom  of 
merchants,"  against  the  maker;  and  that  the 
indorsee  "could  not,  within  the  said  custom  of 
merchants,  maintain  an  action  upon  such  note" 
against  the  maker ;  "therefore,  to  the  intent  to 
encourage  trade  and  commerce,"  Ac.  Be  it  en- 
acted, £;.  that  all  notes  in  writing  made  and 
signed  by  any  person,  A.  whereby  such  person, 
ftc.  shall  promise  to  pay  to  any  other  person,  fte. 
or  his  order,  or  unto  bearer,  any  sum  of  mon- 
ey, fte.  "shall  be  taken  and  oonstnied  to  be,  bT 
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▼iriue  thereof,  dne  and  payable  to  any  such 
person,  Ac  to  wliom  tlie  same  is  made  payable;" 
^'and  also  everv  such  note  payable  to  any  per- 
flon,"  fte.  ''or  his  order,  shall  be  assignable  or  in- 
dorsable  oyer,  in  the  same  manner  as  inland 
bills  of  exchange  are  or  may  be,  according  to  the 
<nistom  of  merchants,"  and  that  the  payee  may 
maintain  an  action  for  the  same,  in  such  man- 
ner as  he  might  do  upon  any  inland  bill  of  ex- 
change, made  or  drawn  according  to  the  custom 
of  merchants,  against  the  person,  &c.  who 
signed  the  same."  And  that  the  indorsee  "may 
maintain  his  action,"  for  such  sum  of  money, 
«ither  against  the  maker  or  any  of  the  in- 
dorsers,  "in  like  manner  as  in  cases  of  inland 
hills  of  exchange."  Here  it  may  be  observed, 
that  by  using  the  words,  "it  hath  been  held," 
the  legislature  clearly  alludes  to  certain  opin- 
ions, which  they  carefully  avoid  to  recognize  as 
law.  And  in  the  enacting  clause  they  say  that 
fluch  notes  "shall  be  taken  and  construed  to  be 
due  and  payable,"  &c.  expressing  thereby  a  com- 
mand to  certain  persons,  without  saying  ex- 
pressly that  the  notes  shall  be  due  and  payable, 
■ftc.  for  this  being  the  law  before,  it  was  not  nec- 
essary to  enact  the  thing  itself,  but  to  instruct 
the  iudges  how  they  should  construe  it.  The 
mischief  to  be  remedied  was  the  opinion  which 
Had  "been  held,"  not  any  defect  in  tne  law  itself. 
By  comparing  this  act  with  the  cases  decided 
prior  to  Clerke  and  Martin,  it  will  be  found  to 
contain  no  prineiples  but  such  as  had  been  fully 
recognized  oy  the  courts  of  law.  It  follows, 
therefore,  that  it  was  passed  simply  to  restore 
the  old  order  of  things,  which  had  been  dis- 
turbed by  Lord  Holt. 

The  only  real  effect  of  the  statute  was  to 
alter  a  few  words  in  the  declaration.  The  old 
forms  allege  that  the  defendant  became  liable 
by  reason  of  the  custom  of  merchants,  the  new 
say  that  he  became  liable  by  force  of  the  stat- 
ute. Even  Lord  Holt  himself  always  admitted 
that  an  indehitatua  asaumpait  for  money  had 
419*]  and  received,  or  money  lent,  •would  lie, 
and  the  note  would  be  good  evidence  of  it.  His 
•objections  were  only  to  the  form  of  the  action, 
and  not  to  the  liability  of  the  parties. 

A  promissory  note  was  always  as  mueh  a 
mercantile  instrument  as  an  inland  bill  of  ex- 
change, and  there  certainly  seems  to  be  more 
evidence  that  the  former  is  within  the  custom 
of  merchants  than  the  latter,  and  that  if  it  was 
flo  at  an  earlier  period  on  the  continent  of 
Europe,  from  whence  it  was  introduced  into 
England;  and  when  introduced  it  came  attend- 
ed with  all  the  obligations  annexed  which  the 
custom  had  attached  to  it. 

We  sometimes,  in  modem  books,  meet  with 
an  assertion  that  a  promissory  note  was  not 
negotiable  at  common  law;  this  may  be  true, 
because  a  promissory  note  was  not  known  at 
common  law,  if  from  the  term  common  law  we 
exclude  the  idea  of  the  custom  of  merchants. 
It  was  a  mercantile  instrument  introduced  un- 
der the  custom  of  merchants.  But  if  the  cus- 
tom of  merchants  is  considered,  as  it  really  is,  a 
part  of  the  common  law,  then  the  assertion  that 
a  promissory  note  was  not  negotiable  at  the 
common  law,  is  not  correct. 

VIII.  In  the  present  case  of  Dttnlop  v,  Bilvw, 
it  it  not  necessary  to  inquire  whether  a  prom- 
issory note,  while  it  is  confined  to  the  original 
parties,  can  be  considered  as  a  bill  of  exdmnga 


within  the  custom  of  merchants,  althongli  the 
authorities  already  cited  show  it  to  have  been 
so  adjudged ;  but  it  is  sufficient  if  it  become  so 
by  being  indorsed.  It  has  already  been  ob- 
served, Uiat  it  has  never  been  decided  that  an 
indorsed  promissory  note  is  not  a  bill  of  ex- 
change, or  a  negotiable  instrument,  under  the 
custom  of  merchants,  but  that  the  contrary  has 
been  solemnly  adjudged;  and  has  been  settled 
law  for  more  than  a  century. 

One  of  the  counts  in  the  present  case  is  for 
money  had  and  received;  and  the  evidence  pro- 
duced is  a  promissory  note  made  by  Cavan,  pay- 
able to  the  defendants  or  order,  by  them  in- 
dorsed to  Downing  and  Dowell,  and  by  them  to 
the  plaintiff.  The  note  was  in  due  time  pro- 
tested, as  an  inland  bill  of  exchange,  for  non- 
payment, and  due  notice  given  to  the  defend- 
ants. 80  that  every  step  was  taken  which 
would  have  been  necessary  to  charge  the  defend- 
ants as  drawers  or  indorsers  of  an  inland  bill. 

The  indorsement  of  the  defendants  is  evi- 
dence of  money  received  by  them  from  the  inter- 
mediate indorsers,  and  the  only  question  is, 
whether  the  money  so  received  is  for  the  use  of 
the  i^laintiff.  The  •solution  of  this  [•420 
question  depends  upon  the  nature  of  the  con- 
tract which  the  defendant's  entered  into  by  their 
indorsement.  Lord  Holt  himself  always  ad- 
mitted that  every  indorsement  was  the  drawing 
of  a  new  bill ;  and  even  in  the  case  of  BuUer  v. 
Oripa,  he  admits  that  the  indorsement  of  a 
promissory  note  is  the  drawing  of  a  bill  on  the 
maker  in  favor  of  the  indorsee,  and  that  the  in- 
dorsee may  maintain  an  action  against  the  in- 
dorser,  upon  the  custom  of  merchants.  This 
principle,  which,  so  far  from  being  denied,  has 
always  been  recognized  in  the  subsequent  cases, 
Chitty,  121,  4  T.  R.  149,  decides  the  nature  of 
the  engagement  which  the  defendants  entered 
into  by  their  indorsement.  It  was  that  of  the 
drawer  of  an  inland  bill  of  exchange,  whose  ob- 
ligation as  such  is  well  ascertained  by  the  cus- 
tom of  merchants.  The  plaintiff  does  not  claim 
as  assignee  at  common  law,  but  as  indorsee  un- 
der the  law  merchant;  by  which  law  the  de- 
fendants are  dearly  liable,  as  drawers  of  the 
bill,  to  pay  the  money  to  any  indorsee,  holder  of 
the  bill;  and  where  the  plaintiff  has  either  an 
equitable  or  legal  right  to  money  received  by  the 
defendant,  he  may  recover  in  an  action  for  mon- 
ey had  and  received.  The  defendants,  then, 
having  received  money,  (which  they  are  clearly 
not  entitled  to  hold,  for  it  is  admitted  that  the 
intermediate  indorser  would  be  entitled  to  re- 
cover it  against  them,)  and  being,  by  the  terms 
of  their  contract,  as  construed  by  the  custom  of 
merchants,  liable  to  the  plaintiff,  are  answer- 
able in  an  action  for  money  had  and  received. 
We  have  seen  that  in  the  old  declarations  upon 
bills  of  exchange,  the  custom  of  merchants  is 
not  alleged,  and  yet  the  courts  presumed  that 
the  advancer  of  the  money  was  the  factor  of  the 
plaintiff,  through  whom  the  plaintiff  is  sup- 
posed to  pay  the  money  to  the  defendant,  in 
the  case  of  Woodward  and  Row,  before  cited, 
the  court  said  expressly  that  they  would  "in- 
tend that  he,  of  whom  the  value  is  said  to  be  re- 
ceived by  the  defendant,  was  the  plaintiff's 
servant.''  Upon  the  same  principle  the  inter- 
mediate indorser  is  to  be  presumed  to  be  the 
servant  of  the  plaintiff  in  the  present  case. 

The  indorser  of  a  promissory  note,  or  biU  of 
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exchange,  whte  he  recefyes  the  money  from  the 
indorsee,  holds  it  in  trust  to  be  repaid  to  the 
holder  of  the  bill  or  note,  if  he  shall  fail  to  ob- 
tain it  from  the  acceptor  or  maker,  after  using 
due  diligence,  and  giving  proper  notice.  When 
this  contingency  has  happened,  the  trust  be- 
comes absolute,  and  it  is  against  conscience  if 
the  indorser  refuses  to  pay  the  money  to  whom 
of  right  it  belongs. 

The  argument  on  the  part  of  the  defendant*) 
in  this  action  is,  that  as  a  promissory  note  is 
not  an  instrument  n^jfotiable  by  the  custom  of 
merchants;  as  the  statute  of  Anne  is  not  in 
421*1  for:e  in  Virginia,  and  as  *the  act  of  as- 
sembly of  Virginia  does  not  give  an  action 
against  the  indorser,  his  engagement  is  only 
such  as  arises  at  common  law;  which  is  only  an 
implied  contract  to  refund  money  which  has 
becm  paid  in  contemplation  of  a  consideration 
that  has  failed.  That  this  contract  exists  only 
between  the  indorser  and  his  immediate  in- 
dorsee, and  is  such  a  chose  in  action  as  by  the 
common  law  is  not  assignable.  That  it  arises 
only  in  consequence  of  uie  money  paid,  and  is 
raised  in  favor  of  that  person  only  from  whom 
the  money  was  received.  That  the  payment  of 
the  money  by  the  plaintiff  to  the  intermediate 
indorser  raises  no  contract  between  the  defend- 
ant and  the  plaintiff.  That  there  is  no  privity 
between  the  plaintiff  and  defendant,  whereby 
the  plaintiff  can  derive  any  benefit  from  the  con- 
tract made  by  the  defendant  with  the  inler- 
medii.te  indorser;  and  that  no  action  of  indeh- 
itaiua  aasumpaii  will  lie  without  such  privify. 
That  even  supposing  the  contract  of  the  defend- 
ant was  express  to  pay  the  money  to  the  inter- 
mediate indorser,  or  to  his  order,  yet  that  con- 
tract would  not  be  negotiable  or  assignable  so  as 
to  enable  the  plaintiff  to  recover  In  his  own 
name,  because  no  consideration  moved  from 
him,  and  no  promise  is  made  to  him,  and  if  the 
promise  were  in  fact  made  to  him  yet  it  would 
oe  as  to  him  nudum  pactum. 

This  argument,  so  far  as  it  is  necessary  to 
consider  i^  may  be  reduced  to  these  five  prop- 
ositions: 

1.  That  promissory  notes  are  not  negotiable 
within  the  custom  of  merchants. 

2.  That  the  contract  of  the  indorser  is  only 
an  implied  contract,  grounded  on  the  receipt  of 
money  upon  a  consideration  that  has  failed. 

3.  That  this  contract  is  a  chose  in  action  not 
assignable. 

4.  That  no  action  of  indeUtatua  ctaaumpaii 
will  lie  without  privity. 

6.  That  a  promise  in  writing,  without  a  con- 
sideration expressed,  is  a  nudum  pactum. 

The  first  proposition,  viz.,  that  promissory 
notes  are  not  negotiable  within  the  custom  of 
merchants,  has  b^n  fully  considered,  and  seems 
not  to  be  maintainable.  It  might,  therefore,  be 
deemed  unnecessary  to  examine  the  argument 
'  further;  but  as  some  of  the  other  points  are 
questionable,  it  may  be  worth  while  to  notice 
them. 

422*]  *The  2d  proposition  is,  that  the  con- 
tract of  the  indorser  is  only  an  implied  contract, 
grounded  upon  the  receipt  of  money  upon  a 
consideration  which  has  failed. 

If  this  were  true,  it  woiua  equally  apply  to 
the  case  where  a  man  receives  a  note  with  a 
blank  indorsement  and  passes  it  away,  for  a 
valuable  consideration,  without  indorsing  it 
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himself.  But  in  such  a  case,  no  man  has  ever 
been  held  liable,  unless  there  was  an  antecedent 
debt,  or,  from  particular  circumstances,  a  guar- 
anty of  the  note  could  not  be  presumed,  or  un- 
less he  knew  the  note  to  be  a  bad  one  at  the 
time.  3  T.  R.  759,  761,  Fenn  v,  Harrison, 
This  point  was  early  decided  in  the  case  of  The 
Bamlc  of  England  v.  Newman,  in  1  Lord  Ray. 
442.  It  is  true  that  this  was  a  note  payable  to 
the  defendant  or  bearer,  but  it  has  been  held  in 
the  case  of  Peacock  v,  Rhodes,  Doug.  636,  (614,) 
and  Doug.  639,  (617.)  Arrher  v.  Bank  of 
England,  that  a  note  with  a  blank  indorsement 
is  exactly  like  a  note  payable  to  bearer.  The  rea- 
son is,  that  the  receiver  of  such  a  note  takes  it 
upon  the  credit  of  the  parties  named  upon  it, 
and  gives  no  personal  credit  to  the  man  who 
merely  pays  it  away,  without  indorsement.  The 
obligation  of  the  indorser,  then,  does  not  arise 
from  the  receipt  of  money  only,  but  in  conse- 
quence of  his  having  written  his  name  upon  the 
instrument.  But  the  simple  writing  of  his 
name  upon  the  instrument  can  create  no  obliga- 
tion unless  it  be  the  sign  of  a  certain  contract. 
Words  are  but  representatives  of  ideas,  and  evi- 
dence of  the  intention  of  the  contracting  par- 
ties. Any  other  mode  of  conve3ring  those  ideas, 
and  testifying  that  intention,  if  equally  certain, 
is  equally  capable  of  being  the  evidence  of  an 
express  contract.  The  act  of  writing  one's 
name  upon  the  back  of  an  instrument  of  a  cer- 
tain description,  is  as  strong  evidence  of  an  ex- 
press contract,  as  if  it  had  been  written  in  a 
thousand  words.  What  the  nature  of  that  con- 
tract is,  depends  upon  the  nature  of  the  instru* 
ment  indorsed;  but  still  it  is  not  an  implied, 
but  an  express  contract.  The  terms  of  that 
contract  are  known  by  a  reference  to  the  usual 
mode  of  transacting  business,  the  nature  of  the 
instrument,  and  the  incidents  which  have  been 
attached  to  it  either  by  positive  law,  by  com- 
mon acceptation,  or  by  judicial  authority.  The 
purpose  for  which  a  man  puts  his  name  on  the 
back  of  a  promissory  note  is  well  known,  and 
cannot  be  mistaken;  it  is  to  give  credit  to  the 
note;  but  to  answer  that  purpose  it  must  be  the 
sign  of  a  contract  to  pay  the  money  to  the  hold- 
er if  the  maker  does  not.  Such  is  the  common 
acceptation  and  imderstanding  of  the  country. 
The  signature  of  the  defendants  is  as  much  evi- 
dence of  such  a  contract,  as  it  is  of  the  receipt 
of  the  money,  or  of  an  order  to  pay  the  money 
to  the  indorsee.    But  it  is  said, 

*3d.  That  such  a  contract,  being  made  [*423 
with  the  immediate  indorsee,  is  not  negotiable, 
because  it  is  a  chose  in  action  which  by  com- 
mon law  cannot  be  assigned. 

To  this  it  may  be  answered,  that  the  antiqua- 
ted doctrine  that  a  chose  in  action  is  not  as- 
signable was  introduced  in  early  times  before 
negotiable  instruments  were  in  use,  when  trade 
was  carried  on  in  its  simplest  form,  and  when 
the  principal,  if  not  the  only  purpose  intended 
to  be  answered  by  the  rule,  was  to  prevent 
maintenance  in  controversies  respecting  titles 
to  land.  It  was  to  prevent  the  poor  man  from 
being  oppressed  by  a  powerful  antagonist  to 
whom  his  competitor  mi^ht  assign  his  title,  and 
who,  by  his  wealth,  his  mfluence,  or  his  power, 
might  pervert  justice.  At  what  time,  or  by 
what  means,  it  was  first  applied  to  personal 
rights  is  not  ascertained;  but  it  seems  clear  that 
in  its  original  adoption  It  was  never  intended 
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to  apply  to  thoM  iBfltmmeiits  whieh,  by  their 
nature  and  the  original  contract  of  the  parties, 
were  made  negotiAle.  Every  man  has  a  nat* 
ural  right  to  make  snch  contracts  as  he  pleases, 

Erovid^  they  are  not  repugnant  to  any  positive 
tw,  nor  injurious  to  otners;  and  all  contracts 
entered  into  without  fraud  or  force,  are  legally 
and  morally  obligatory  according  to  their  spirit 
and  intent.  The  reason  of  the  rule  was  to  pre- 
vent maintenance.  (Co.  Litt.  214.)  But  no 
man  could  be  oppressed  by  maintenance  who 
had  expressly  agreed  to  pay  his  debt  to  such 
person  as  his  creditor  should  appoint.  The  rea- 
son  of  the  rule  failing,  the  rule  itself  cannot  ap- 
ply. Blackstone  (2  Com.  442.)  calls  it  the 
strict  rule  of  the  ancient  common  law;  and  the 
reason  given  is,  "because  it  was  thought  to  be  a 
great  encouragement  to  litigiousness,  if  a  man 
were  allowed  to  make  over  to  a  stranger  his 
right  of  going  to  law."  But  it  was  a  rule  intro- 
duced for  the  benefit  of  the  debtor,  and  every 
man  may  waive  the  benefit  of  a  law  introduced 
for  his  advantage.  Blackstone  says,  ''this  nice- 
ty is  now  disregarded;  though,  in  compliance 
with  the  ancient  principle,  the  form  of  assign- 
ing a  chose  in  action  is  in  the  nature  of  a  decla- 
ration of  trust,*'  Ac 

Wooddeson  says  (in  vol.  2,  p.  387,)  ''It  is  a 
maxim  of  the  common  law  that  no  chose  in  ac- 
tion can  be  granted  or  assigned.  The  policy 
whereof  was  €>  avoid  a  multiplicity  of  suits,  by 
preventing  those  who  would  not  prosecute  their 
right  themselves,  from  transferring  it  to  others 
of  a  more  litigious  disposition ;  and  particular- 
ly to  prevent  the  granting  of  pretended  titles  to 
great  men,  'whereby,'  saith  Sir  Edward  Coke, 
(1  inst.  214,  a.  266,  a.)  'Justice  might  be  trod- 
den down.'  Perhaps  the  rule  was  more  general 
than  the  mischief  apprehended;  and  having  re- 
lation originally  to  landed  estates,  was  after- 
wards unnecessarily  transferred  to  personal 
424*]  property.  The  doctrine,  •however,  al- 
ways was,  that  a  chose  in  action  was  assignable 
in  equity  for  a  valuable  consideration.  Bills  of 
exchange  and  promissory  notes  are  regularlv 
assignable  by  mdorsement;  and  if  bonds,  pol- 
icies of  insurance,  and  even  judgments,  are  in 
like  manner  assigned  for  valuable  consideration, 
the  assignee  may  sue  in  the  name  of  the  original 
claimant,  and  the  latter  will  not  now  be  per- 
mitted, even  in  the  courts  of  common  law,  to 
undo  his  own  transfer,  or  imconscientiously  to 
obstruct  the  plaintiff's  suit.  Where  one  of  the 
captors  of  a  maritime  prize,  before  condemna- 
tion thereof,  transferred  his  proportionate  share 
of  the  property  taken,  it  was  held  that  the  as- 
signee might  maintain  an  action  for  the  same, 
against  the  capturing  ship's  agent,  as  for  mon- 
ey received  by  him  to  the  plaintiff's  use."  1 
Wilson,  211,  Morrough  v,  Oomyns. 

Upon  which  case  it  may  be  observed,  that  the 
sailor's  right  to  a  share  of  the  prize  money  was 
as  clearly  a  chose  in  action  as  a  right  to  any 
other  property  not  in  possession;  and  the  as- 
signment of  such  right  was  as  clearly  within  the 
old  rule  that  a  chose  in  action  is  not  assignable ; 
it  is  therefore  a  much  stronger  case  than  that 
of  a  debt  which,  by  the  original  contract  itself, 
the  parties  have  made  n^otiable. 

The  cases  on  this  subject  are  collected  in  a 
very  able  argument  of  Judge  Buller,  in  the  case 
of  Master  v.  Miller,  4  Term  Rep.  340;  and  al- 
though the  Judgment  In  that  case  was  contrary 
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to  his  opinion,  yet  It  was  not  gfrea  vpon  €hm 
point  mentioned  in  that  part  of  his  argument 
which  we  shall  cite.    Evans  on  Bills,  106,  speak- 
ing of  this  argument,  says,  "it  fumislMa   a 
greater  share  of  professional  instruction,  and  a 
more  admirable  specimen  of  judicial  reasoning, 
than  ean  often  be  found  in  an  equal  compass." 
"It  is  laid  down,"  says  the  judge,  "in  our  old 
books,  that  for  avoiding  maintemmoe  a  diose  in 
action  cannot  be  assigned  or  granted  over  to  an- 
other.   Co.  litt.  i214,  a.  266,  a.  2  Roll.  45,  I.  40. 
The  good  sense  of  that  rule  seems  to  me  to  be 
very  questionable;  and  in  early  as  well  as  mod- 
em times,  it  has  been  so  ezplamed  away,  that  it 
remains  at  most,  only  an  objection  to  the  form 
of  the  action  in  any  case,    in  2  Roll.  Abr.  45, 
46,  it  is  admitted  that  an  obligation  or  other 
deed   may   be  granted,   so   that  the  writing 
passes;  but  it  is  said  that  the  grantee  cannot 
sue  for  it  in  his  own  name.    If  a  third  person 
be  permitted  to  acquire  the  interest  in  a  thing, 
whether  he  is  to  bring  the  action  in  his  own 
name,  or  in  that  of  the  |^ntor,  does  not  seem 
to  me  to  affect  the  question  of  maintenance.  It 
is  curious,  and  not  altogether  useless,  to  see 
how  the  doctrine  of  maintenance  has  from  time 
to  time  been  received  in  Westminster  Hall.  At 
one  time  not  only  he  who  laid  out  money  to  as- 
sist another  in  his  cause,  but  he  that  by  his 
friendship  or  interest  saved  him  an  .*ex-  [*425 
pense  which  he  would  otherwise  be  put  to,  waa 
held  guilty  of  maintenance^   Bro.   tit.   MaiW' 
ienanoe,  7,  14,  17,  Ac.    Nay,  If  he  officiously 
gave  evidence,  it  was  maintenance;  so  that  ha 
must  have  had  a  subpcena,  or  suppress  the 
truth.    That  such  doctrine,  repugnant  to  every 
honest  feeling  of  the  human  neart,  should  be 
soon  laid  aside,  must  be  expected.    Acoordingfy, 
a  variety  of  exceptions  were  soon  made;  and 
amongst  others  it  was  held,  that  if  a  person 
has  any  interest  in  the  thing  in  dispute,  though 
on  contiiigen<^  only,  he  may  lawfully  maintain 
an  action  on  it    2  Roll.  Abr.  115.    But  in  the 
midst  of  all  these  doctrines  on  maintenance 
there  was  one  case  in  wmch  the  courts  of  law 
allowed  of  an  assignment  of  a  chose  in  aetion; 
and  that  was  in  the  case  of  the  crown;  for  the 
courts  did  not  feel  themselves  bold  enough  to 
tie  up  the  property  of  the  crown,  or  to  prevent 
that  from  being  transferred.    3  Leon.   198,  2 
Oo.  180.    Courts  of  equity,  from  the  earliest 
times,  thought  the  doctrine  too  absurd  for  them 
to  adopt;  and,  therefore,  th^  always  acted  in 
direct  contradiction  to  it.    And  we  shall  soon 
see  that  courts  of  law  also  altered  their  lan- 
guage very  much.    In  12  Mod.  554,  the  court 
speak  of  an  assignment  of  an  apprentice  or  an 
assignment    of    a    bond,     as     things    which 
are  good  between  the  parties;  and  to  which 
they  must  give  their  sanction,   and  act  up- 
on.   So    an    assignment    of    a    chose    in    ac- 
tion   has    always    been    held   a   good   consid- 
eration for  a  promise.    It  was  so  in  1  Roll.  * 
Abr.  29,  1  Sid.  212,  and  T.  Jones,  222;  and 
lastly  by  all  the  jud^  of  England  in  MoulsddU 
against  Birchall,  2  Black,  820,  though  the  debt 
assigned  was  uncertain.    After  these  cases  we 
may  venture  to  say  that  the  maxim  was  a  bad 
one,  and  that  it  proceeded  upon  a  foundation 
which  fails.    But  still  it  must  be  admitted  that 
tnough  the  courts  of  law  have  gone  the  length 
of  tsSdnff  notice  of  assignments  of  choses  in  ae* 
tion,  and  of  acting  upon  them,  yet  in  many  casei 

Oraneh  h 


42i 


ihej  hM,T%  adhered  to  ike  f onnal  ob  Jeetion,  that 
tlie  aetion  shall  be  brought  in  the  name  of  the 
aaaignory  and  not  in  the  name  of  the  assignee. 
I  see  no  use  or  eonyenience  in  preserving  the 
shadow,  when  the  substance  is  gone;  and  that 
it  is  merely  a  shadow,  is  appar^it  from  the 
latter  cases,  in  which  the  courts  haye  taken  care 
that  it  shall  neyer  work  injustice.  In  Bottom- 
ly  V.  Brooke,  G.  B.  Biich.  22  G.  III.  (1  T.  R. 
621,)  which  was  debt  on  bond,  the  defendant 

r leaded  tiiat  the  bond  was  ffiven  for  securing 
001.,  lent  to  the  defendant  by  B.  Chancellor; 
and  was  giyen  by  her  direction  in  trust  for  her, 
and  E.  Chancellor  was  indebted  to  the  defendant 
in  more  money.  To  this  plea  there  was  a  demur- 
rer, whidi  was  withdrawn  by  the  advice  of  the 
court.  In  Rudge  v.  Birch,  K.  B.  Mich.  25  G. 
IIL  (1  T.  R.  622,)  on  the  same  pleadings  there 
was  judgment  for  the  defendant.  And  in  Winch 
V.  Keelw,  K.  B.  HU.  27  G.  HI.  (1  T.  R.  619,) 
where  the  obligee  assigned  over  a  bond,  and 
426*]  afterwaras  became  ^bankrupt,  the  court 
held  that  he  might,  notwithstanding,  maintain 
the  action.  Mr.  J.  Ashhurst  said,  "it  is  true 
that  formerly  courts  of  law  did  not  take  notice 
of  an  equity  or  a  trust;  but  of  late  years,  as  it 
has  been  found  productive  of  great  expense  to 
send  the  parties  to  the  other  side  of  the  hall, 
wherever  this  court  have  seen  that  the  justice 
of  the  case  has  been  clearly  with  the  plaintiff, 
they  have  not  turned  him  round  upon  this  ob- 
jection. Then  if  this  court  will  take  notice  of 
a  trust,  why  should  they  not  of  an  equity?  It 
is  certainly  true  that  a  chose  in  action  cannot 
■tricUv  be  assigned,  but  this  court  will  take  no- 
tice of  a  trust,  and  see  who  is  beneficially  in- 
terested.'' But  admitting  that  on  account  of 
this  quaint  maxim,  ''there  mav  still  be  some 
cases  in  which  an  action  cannot  be  maintained 
by  an  assignee  of  a  chose  in  action  in  his  own 
same;  it  remains  to  be  considered  whether  that 
objection  ever  did  hold,  or  ever  can  hold,  in  the 
ease  of  a  mercantile  instrument  or  transaction. 
The  law  merchant  is  a  system  of  equity,  founded 
on  the  rules  of  equity,  and  governed  In  all  its 
parts  by  plain  justice  and  good  faith.  In  FiU 
Ions  V.  Van  Mierop,  Lord  Siansfleld  said,  if  a 
man  agreed  to  do  what,  if  finally  executed, 
would  make  him  liable,  as  in  a  court  of  equity, 
10  in  mercantUe  transactions,  the  law  looks  on 
the  act  as  done.  I  can  find  no  instance  in  which 
the  objection  has  prevailed  in  a  mercantile 
ease;  and  in  the  two  instances  most  universally 
in  use,  it  undoubtedly  does  not  hold,  that  is,  in 
Uie  cases  of  bills  of  exchange,  and  policies  of 
insurance."  (He  miffht  have  added  the  case  of 
bills  of  lading.)  "The  first  is  the  present  case; 
and  bills  are  assignable  by  the  custom  of  mer- 
diants.  So  in  the  case  of  policies  of  insurance, 
till  the  late  act  was  made,  requiring  that  the 
name  of  the  person  interested  should  be  insert^ 
in  the  ^licy,  the  constant  course  was  to  make 
the  policy  in  the  name  of  the  broker,  and  yet 
the  owner  of  the  goods  maintained  an  action 
upon  it.  Circulation,  and  the  transfer  of  prop- 
erty, are  the  life  and  soul  of  trade,  and  must 
not  be  chedced  in  any  instance.  There  is  no 
reason  for  confining  the  power  of  assignment  to 
the  two  instruments  which  I  have  mentioned, 
and  I  will  show  you  other  cases  hi  which  Uie 
court  have  allowed  it.  1st.  In  Fenner  v, 
Mearos,  t  BL  Rep.  1269,  where  the  defendant, 
the  captain  of  an  Bast  Indiaman  borrowed  1,- 


0001.  of  Cos,  and  gave  two  respondentia  bonds, 
and  signed  an  indorsement  on  tne  back  of  them, 
acknowledging  that  in  case  Cox  chose  to  assign 
the  bonds,  he  held  himself  bound  to  pay  them 
to  the  assignees.  Cox  assigned  them  to  the 
plaintiff,  vmo  was  allowed  to  recover  the 
amount  of  them  in  an  action  for  money  had 
and  received.  De  Grey,  Chief  Justice,  in  dis- 
posing of  the  motion  for  a  new  trial,  said,  lle- 
spondentia  bonds  have  been  found  essentially 
necessary  for  carrying  on  the  India  trade;  but 
it  would  clog  these  securities,  and  be  productive 
of  great  inconvenience,  if  they  were  obliged  to 
remain  in  the  hands  of  the  ^first  oblige^.  [*427 
This  contract  is  therefore  devised  to  operate 
upon  subsequent  assignments,  and  amoimts  to  a 
declaration  that,  upon  such  assignment,  the 
money  which  I  have  borrowed  shall  no  longer 
be  the  money  of  A.  but  of  B.  his  substitute,  dnie 
plaintiff  is  certainly  entitled  to  the  money  in 
conscience;  and  therefore  I  think  entitled  also 
at  law;  for  the  defendant  has  promised  to  pay 
any  person  who  is  entitled  to  the  money.'  So, 
in  the  present  case,  I  say  the  plaintiffs  are  in 
conscience  entitled  to  the  money,  and  the  de- 
fendant has  promised  to  pay,  or,  which  is  the 
same  thing,  is  bound  by  law  to  pay  the  money 
to  any  person  who  is  entitled,  llie  very  nature 
and  foundation  of  an  action  for  money  nad  and 
received  is,  that  the  plaintiff  is  in  conscience 
entitled  to  the  money;  and  on  that  |^und  it 
has  been  repeatedly  said  to  be  a  bill  m  e(^uity. 
We  all  remember  the  sound  and  manlv  opinion 
given  by  my  Lord  Chief  Justice  here,  m  the  be- 
ginning of  the  last  term,  on  a  motion  made  by 
Mr.  Bearcroft  for  a  new  trial,  wherein  be  said, 
if  he  found  justice  and  honesty  on  the  side  of  the 
plaintiff  here,  he  would  never  turh  him  round, 
m  order  to  give  him  the  chance  of  getting  jus- 
tice elsewhere.  2d.  Clarke  v,  Admr,  sittings 
after  Easter,  4  G.  HI.  Debray,  an  officer,  drew 
a  bill  on  the  agent  of  a  regiment,  payable  out  of 
the  first  mon^  which  should  become  due  to  him 
on  account  of  arrears,  or  non-effective  mone^y. 
Adair  did  not  accept  the  bill,  but  marked  it  in 
his  book;  and  promised  to  pay  when  effects 
came  to  hand.  Debray  died  before  the  bill  was 
paid;  and  the  administratrix  brough  an  ac- 
tion against  Adair  for  money  had  and  received. 
It  was  allowed  by  all  parties  that  this  was  not 
a  bill  within  the  custom  of  mlerchants:  but 
Lord  Mansfield  said,  it  is  an  assignment  for 
valuable  consideration,  with  notice  to  the  agents 
and  he  is  boimd  to  pay  it.  S^  said  he  remem- 
bered a  case  in  chancery  where  an  agent  under 
the  like  circumstances  had  pUd  the  money  to 
the  administrator,  and  was  decreed,  notwith- 
standing, to  pay  to  the  person  in  whose  favor 
the  bill  was  drawn.  3d.  In  lerael  v,  Douglae, 
C.  6.  Est.  20,  G.  in.  (1  H.  Bl.  242.)  A.  being 
indebted  to  B.  and  B.  indebted  to  C,  B.  gave 
an  order  to  A.  to  pay  C.  the  money  due  by  A. 
to  B.,  whereupon  C.  lent  B.  a  further  sum,  and 
the  order  was  accepted  by  A.  On  the  refusal  of 
A.  to  comply  with  the  order,  it  was  held  that  C. 
might  maintain  an  action  for  money  had  and 
received  against  him.  And  Mr.  J.  Heath  ex- 
pressly said  he  thought  in  mercantile  transac- 
tions of  this  sort  sudi  an  undertaking  may  be 
construed  to  make  a  man  liable  for  money  nad 
and  received.  This  opinion  was  dted  with  ap- 
probation in  the  House  of  Lords  in  Qihson  v. 
MineU    Lastly,  I  ooma  to  the  case  of  Tailoeh 

168 


427 


Appendix. 


V.  Harria,  (8  T.  R.  182,)  in  Wlifcli  Lord  Kenyon, 
in  deliyeHng  the  judgment  of  the  court,  said,  'it 
was  an  appropriation  of  so  much  money  to  be 
paid  to  the  person  who  should  become  the  hold- 
er of  the  bill.  We  consider  it  as  an  agreement 
428*]  between  all  the  parties  *to  appropriate 
so  much  property  to  be  carried  to  the  accoimt  of 
the  holder  of  the  bill,  and  this  will  satisfy  the 
justice  of  the  case  without  infringing  any  rule 
of  law.'  All  these  cases  prove  that  the  remedy 
shall  be  enlarged,  if  necessary,  to  attain  the 
justice  of  the  case ;  and  that  if  the  plaintiff  has 
justice  and  conscience  on  his  side,  and  the  de- 
fendant has  notice  only,  the  plaintiff  shall  re- 
cover in  an  action  for  money  had  and  received. 
Let  us  TL^i  be  less  liberal  than  our  predecessors, 
and  we  ourselves  have  been  on  former  occasions. 
Let  us  recollect,  as  Lord  Chief  Justice  Wilmot 
said  in  the  case  I  have  alluded  to,  that  not  only 
honi  fudicia  est  ampliare  juriadioiionam,  but 
ampliare  fuatitiam;  and  that  the  common  law 
of  the  land  is  the  birthright  of  the  subject,  un- 
der which  we  are  bound  S)  administer  him  jus- 
tice, without  sending  him  to  his  writ  of  sub- 
poena, if  he  can  make  that  justice  appear.  The 
justice,  equity,  and  good  conscience  of  the  case 
of  these  plaintiffs  can  admit  of  no  question: 
neither  can  it  be  doubted  but  that  the  defendant 
has  got  the  money  which  the  plaintiffs  ought 
to  receive." 

*  Thus  we  see  that  the  rule  that  a  chose  in 
action  is  not  assignable,  has  been  often  shaken ; 
that  at  most  it  amounts  only  to  an  objection  to 
the  form  of  action,  and  that  courts  of  law  ought 
to  lean  against  an  exception  to  form,  which  does 
not  support  the  substantial  merits  of  the  case. 
No  case  is  rpcoUected  in  which  it  has  ever  pre- 
vailed when  the  instrument  was  made  negotia- 
ble by  the  original  contract  and  intention  of  the 
parties.  This  promissory  note  was  intended  by 
the  parties  to  be  negotiable ;  it  is  made  payable 
to  order,  and  says  on  the  face  of  it,  "negotiable 
at  the  bank  of  Alexandria."  And  in  the  cases 
of  More  v.  Manning,  Comyns,  311.  Aoheson  v. 
Founiam,  1  Str.  557,  and  Edie  v»  E,  India  Com- 
pony,  2  Burr.  1216,  it  is  determined  that  a  bill 
or  note,  negotiable  in  its  original  creation,  re- 
mains negotiable  in  the  hands  of  the  indorsee, 
even  if  it  be  not  indorsed  payable  to  order.  If 
the  original  contract  of  the  maker  was  negotia- 
ble, the  dependent  contract  of  the  indorser  must 
be  negotiable  also,  for  he  warrants  that  the 
maker  shall  perform  his  engagement;  which  is, 
to  pay  the  money  to  the  holder.  The  indorse- 
ment follows  the  nature  of  the  original  con- 
tract, and  partakes  of  its  nesrotiability. 

That  a*  chose  in  action  may  be  made  nego- 
tiable or  assignable  in  its  original  creation,  oy 
the  contract  and  intention  of  the  parties,  inde- 
pendent of  the  custom  of  merchants  and  of 
statute  law,  seems  not  to  be  a  new  idea,  but  is 
strongly  supported  by  the  reasons  assigned  by 
the  judges  for  their  judgment  in  several  of  the 
reported  cases.  It  was  very  early  settled  that 
if  A.  delivered  money  to  B.  to  be  paid  to  C,  C. 
mififht  maintain  an  action  against  6.  for  the 
429*1  money.  Dyer,  21.  a.  pi.  128.  Core  ^v. 
Woddye,  Trin.  28  fi;.  VIII.  1  Bulstrode,  68, 
Flewellin  v.  Rave,  Mich.  8  Jac.  1  Roll.  Abr.  7, 
pi.  2,  Beckingham  and  Lambert  v,  Vaughan, 
Trin.  14  Jac.  1  Roll.  Abr.  30,  31.  Dishome  v, 
Denaihe,  Pasche,  1649.  1  Brownlow's  Rep.  82, 
and  Yelv.  23.  Wherxoood  v.  ShaiD,  44  Elis. 
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Moore,  854.  BaUngfon  9.  Lamhert,  14  Jae. 
Hardres,  321.  Bell  v.  Ohapmcm,  14  k  16  Car. 
II.  1  Vent.  152.    Broton  v,  London,  23  Car.  II. 

1  Vent.  119.    Homaey  v,  Dimoeke,  23  Car.  IL 

2  Vent.  310.  OramlingUm  v,  Evans.  1  W.  and 
M.  In  these  cases  it  will  be  found  that  no  con- 
sideration passed  from  C.  to  B.,  nor  any  prom- 
ise from  B.  to  C,  and  yet  an  action  was  held  to 
be  maintainable  by  C.  against  B.  upon  the  con- 
tract made  between  A.  and  B.  So  that  to  sup- 
port an  action  for  money  had  and  received,  it 
IS  not  necessary  that  a  consideration  should 
pass  from  the  plaintiff  to  the  defendant,  nor  any 
promise  from  the  defendant  to  the  plaintiff; 
and  this  principle  will  be  found  to  run  through 
all  the  cases  xor  money  had  and  received. 

In  the  case  of  Ohle  v.  Dittleafield,  23  Carr.  II. 

B.  R.  1  Vent.  154,  the  principal  is  carried  still 
farther.  The  money  in  this  case  was  not  paid 
bv  A.  to  B.  purposelv  to  pay  over  to  C.  as  in 
the  former  cases,  but  B.  being  indebted  to  A., 
and  A.  to  C,  A.  appointed  C.  to  receive  the 
money  from  B.  in  satisfaction  of  the  debt  due 
to  C.  by  A«  which  he,  (A.)  signifying  to  B.  (the 
defendant,)  he,  in  consideration  of  the  prem- 
ises, and  that  the  plaintiff  (C.)  would  forbear 
him  a  quarter  of  a  year,  promised  that  he 
would  then  pay  him.  It  was  moved  in  arrest 
of  judgment  that  there  was  no  sufficient  con- 
sideration; for  the  defendant  was  no  parl^  to 
this  agreement,  and  was  not  liable  to  the  plain- 
tiff, and  therefore  the  plaintiff's  forbearance 
was  no  benefit  to  the  defendant;  eed  non  allooa- 
tur,  for  Hale  said,  "When  assumpsits  first  grew 
into  practice,  they  used  to  set  out  the  matter  at 
large,  viz.,  in  such  a  case  as  this.  Quod  muto 
agreatumfuit  inter  eoe,  do.,  and  they  should  be 
discharged  one  against  the  other.  But  since, 
it  hath  been  the  way  to  declare  more  concisely. 
And  upon  the  whole  matter  here  it  appears 
that  the  defendant  agreed  to  the  transrorring 
of  the  debt  to  the  plaintiff;  and  that  it  was 
agreed  he  should  be  discharged  against  A.** 

Here,  then,  is  an  assignment  of  a  debt,  and 
held  to  be  valid  because  the  debtor  agreed  to  it. 
This  was  a  precedent  debt,  and  was  clearly  a 
chose  in  action;  and  if  such  a  debt  may  be  as- 
signed by  a  subsequent  agreement  of  the  debtor, 
a  fortiori  may  a  debt  be  assigned  which  the 
debtor  expressly  makes  assigni3)le  at  the  very 
moment  of  its  creation.  Its  negotiability  then 
becomes  a  part  of  the  nature  of  the  contract;  it 
is  a  quality  belonging  to  the  debt  itself,  and 
enters  into  its  very  essence. 

Another  principle  which  seems  to  be  well  es- 
tablished is,  that  he  for  whose  benefit  a  prom- 
ise is  made,  may  maintain  an  action  upon  it, 
although  *no  consideration  pass  from  [*430 
him  to  the  defendant,  or  any  promise  from  the 
defendant  directly  to  the  plaintiff.  This  prop- 
osition is  supported  not  only  by  the  authorities 
already  cited,  but  by  the  case  of  Button  f>. 
Poole,  30  Car.  II.  T.  Jones,  102.  1  Vent.  318, 
332.    1  Freem.  471.    T.  Ray.  302.    2  Lev.  210. 

3  Keb.  786,  814,  830,  836.  Styles's  Prac  R^. 
59.  Savil,  24,  Sadler  v,  Paine*  1  Roll.  Abr. 
23,  pi.  13,  and  Styles,  296.  Starkey  v.  Mitt, 
Mch.  1651.  Hetley,  176.  Eadoee  v.  Levii, 
Moore,  550.    Hawee  v,  Levitt,  Cro.  El.  652.  S. 

C.  Cro.  El.  849,  881.  Rippon  v.  Norton,  1  Vent. 
6,  7.  Bourne  v.  Mason,  20  Car.  II.  Latch. 
206.    Legate  Oaae,  8  Oar.    Oowper,  443.  Mait' 
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tyn  V.  Hind,    1  Bos.  and  Pull.  101.    Company 
of  FMmakers  v.  Davia,  38  G.  III.  C.  B. 

If  A.  lends  B.  100  dollars,  for  which  -B.  gives 
A.  his  promissory  note  payable  to  A.  or  order, 
the  money  thus  delivered  by  A.  to  B.  is  deliv- 
ered to  be  paid  over  by  B.  to  a  third  person 
upon  a  connngency,  viz.,  that  A.  shall,  oy  in- 
dorsement on  the  note,  name  the  person  to 
whom  it  is  to  be  paid.  This  differs  in  nothing 
from  the  case  of  Core  and  Woddye,  and  the 
other  cases  before  cited,  except  that  the  third 
person  is  not  named  at  the  time  of  the  delivery 
of  the  money  to  B.  But  the  case  of  Ohle  v. 
Dittlesfield  shows,  that  the  naming  of  a  third 
person  may  be  as  well  done  after  the  debt  is 
created,  as  at  the  time  of  its  creation,  provided 
the  debtor  agree  to  the  transfer.  These  prin- 
ciples certaimy  go  far  to  prove  that  a  contract 
for  the  payment  of  money  may  be  made  negotia- 
ble in  its  nature  by  the  consent  of  parties,  on 
principles  of  common  law.  It  must  be  an  ob- 
stinate principle  of  law,  indeed,  and  justified  by 
the  strongest  reasons,  that  can  prevent  free 
agents  from  voluntarily  entering  into  a  con- 
tract not  injurious  to  themselves  or  others. 
Every  contract  is  to  be  construed  according  to 
the  intention  of  the  parties. 

A  contract  constitutes  the  law  between  the 
contracting  parties,  unless  it  be  contrary  to 
■ome  positive  law,  or  prejudicial  to  society. 

No  good  reason  can  be  given  why  a  man 
ahoidd  not  be  permitted  to  make  his  contract 
negotiable. 

In  the  case  of  Hodges  v.  Stewatd,  1  Salk.  1 26, 
3  W.  and  M.  it  is  said,  "a  difference  was  taken 
between  a  bill  payable  to  I.  S.  or  bearer,  and  I. 
8b  or  order ;  for  a  bill  payable  to  I.  S.  or  bearer 
is  not  assignable  by  the  contract,  so  as  to  enable 
the  indorsee  to  bring  an  action  if  the  drawer 
refuse  to  pay,  because  there  is  no  such  author- 
ity given  u>  the  party  by  the  first  contract;  and 
the  ^ect  of  it  is  only  to  discharge  the  drawee 
if  he  pays  it  to  the  bearer,  though  he  comes  to 
431*]  it  by  trover,  •theft,  or  otherwise.  But 
when  the  bill  is  payable  to  I.  S.  or  order,  there 
an  express  power  is  given  to  the  party  to  as- 1 
sign,  and  the  indorsee  may  maintain  an  action.** 

Here  it  is  held  that  the  'words  ''or  order," 
make  the  contract  negotiable. 

In  HiU  V.  Letoia,  1  Salk.  132,  5  W.  and  M. 
Lord  Holt  said,  "for  the  words  or  order"  (this 
was  in  a  promissory  note  before  the  statute  of 
Anne)  "give  authority  to  the  plaintiff  to  assign 
it  by  indorsement ;  and  'tis  an  agreement  by  the 
first  drawer  that  he  would  answer  it  to  the  as- 
siffnee."  * 

to  Jordan  v.  Barloe,  12  W.  HI.  3  Salk.  67, 
it  was  "ruled  that  where  a  bill"  (probably 
meaning  a  promissory  note)  "is  drawn  payable 
to  W.  R.  or  order,  'tis  within  the  custom  of 
merchants,  and  such  a  bill  may  be  negotiated 
and  assigned  by  custom,  and  the  contract  of  the 
parties,  and  an  action  may  be  grounded  on  it, 
though  'tis  no  specialty." 

In  Carter  v.  Palmer,  12  Mod.  380,  12  W.  HI. 
upon  a  promissory  note  payable  to  bearer,  "all 
seemed  to  agree,  if  it  were  made  payable  to  him 
or  order,  the  defendant  by  that  form  had  made 
it  negotiable,  and  by  consequence  he  would  be  li- 
able to  the  action  of  assignee  in  his  own  name." 

In  Clerke  v,  Martin,  1  Lord  Raym.  757,  1 
Anne,  Shower,  for  thfc  plaintiff,  argued  in  the 
same  manner,  using  nearly  Lord  Holf  s  own  ex- 
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pressions  in  the  cases  Just  dted;  yet  his  lord- 
ship was  '*tot%8  virihue''  asainst  mm.  Shower 
contended,  "that  this  note  being  payable  to  the 
plaintiff  or  his  orders,  was  a  bill  of  exchange, 
inasmuch  as,  by  its  nature,  it  was  n^^otiable; 
and  that  distinguishes  it  from  a  note  payable 
to  I.  S.  or  becs/er,  which  he  admitted  was  not  a 
bill  of  exchange,  because  it  is  not  assignable  nor 
indorsable  by  the  intent  of  the  subscriber,  and, 
ccmsequently,  not  negotiable  and  tiierefore  it 
cannot  be  a  bill  of  exchange,  because  it  is  in- 
cident to  the  nature  of  a  bill  of  exchange  to  be 
ne^tiable;  but  here  this  bill  is  negotiable,  for 
if  it  had  been  indorsed  payable  to  I.  N.,  I.  N. 
mi^ht  have  brought  an  action  upon  it,  as  upon 
a  bill  of  exchange.  Why,  then,  should  it  not  be 
before  such  indorsement  a  bill  of  exchange  to 
the  plaintiff  himself;  since  the  defendant  by  his 
subscription  has  shown  his  intent  to  be  liable  to 
the  payment  of  this  money  to  the  plaintiff  or  his 
order;  and  since  he  hath  thereby  agreed  that  it 
shall  be  assignable  over,"  which  is  by  consequence 
that  it  shall  be  a  bill  of  exchange;  and  to  make 
*8uch  a  note  a  bill  of  exchange  can  be  no  [*432 
wrong  to  the  defendant,  because  he,  by  signing 
the  note,  has  made  himself  to  that  purpose  a 
merchant,  and  has  given  his  consent  that  his 
note  shall  be  negotiated,  and  has  thereby  sub- 
jected himself  to  the  law  of  merchants."  Strong 
as  this  reasoning  is,  it  was  not  sufficient  to  con- 
vince Lord  Holt.  A  similar  argument  by 
Brotherick  produced  no  greater  effect  upon  his 
lordship  in  the  case  of  Buller  v.  Crips,  6  Mod. 
20,  2  iime,  where  it  was  said  that  "he  that 
j;ave  this  note  did,  by  the  tenor  thereof,  make 
it  assignable  or  negotiable  by  the  words  *or  or- 
der,' which  amounts  to  a  promise  or  imder- 
taking,  to  pay  it  to  any  whom  he  should  ap- 
point, and  the  indorsement  is  an  appointment 
to  the  plaintiff." 

But  although  his  Lordship  would  not  ac- 
knowledge the  weight  of  his  own  arguments, 
they  have  been  duly  appreciated  by  subsequent 
judges. 

In  the  case  of  Edie  et  al  v,  E.  India  Company, 
Trin.  1  G.  HI.  2  Burr.  1216,  it  was  contended 
for  the  plaintiffs  "that  a  promissory  note  or  bill 
of  exchan^,  originally  made  payable  to  one,  or 
order,  is,  m  its  own  nature,  assignable;  and  the 
assignee  has  the  whole  interest  in  it,  and  may 
assign  it  as  he  pleases;  and  any  restriction  or 
confinement  of  his  assignment  of  it  is  contrary 
to  the  nature  of  the  thing,  and,  therefore,  void/" 
And  the  counsel  for  the  defendants  admitted 
that  such  a  bill  of  exchange  "was  negotiable  in 
its  nature."  But  they  contended  that  an  in- 
dorsement to  a  man,  without  the  words  or  or- 
der, was  no  more  than  a  naked  authority  to 
receive  the  money. 

Lord  Mansfield  said,  "a  draft  drawn  upon 
one  person,  directing  him  to  pay  money  to  an- 
other or  order,  is,  in  its  original  creatfon,  not 
an  authority,  but  a  bill  of  exchange,  and  is  ne- 
gotiable." 

Mr.  Justice  Dennison.  "Where  a  bill  is  orig- 
inally made  payable  to  A.  or  order,  it  is  of 
course,  and  in  its  very  essence,  negotiable,  from 
hand  to  hand.  An  inland  bill  of  exchange  is 
assignable  in  its  nature."  "Foreign  bills  are 
equally  so  by  the  laws  of  merchants."  "This  is 
matter  of  law:  and  the  law  is  clearly  and  fully 
fixed.  There  is  no  instance  of  a  restrictive  lim- 
itation, where  a  bill  is  originally  made  payable 
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to  a  man  or  order.**  ''In  general  the  indorse- 
ment followB  the  nature  of  the  thing  indorsed; 
and  is  equally  negotiable."  "The  law  has  de- 
termined that  the  bill  is  negotiable  in  itself." 

Mr.  Justice  Wilmot.  TThis  original  contract 
is  'to  pay  to  such  person  or  persons  as  the 
payee  or  his  assignees,  or  their  assignees  shall 
direct,'  and  there  is  the  same  privity  (see  1  W. 
Bl.  Rep.  299,  S.  €.)  between  the  drawer  and  the 
last  assignee,  as  the  first."  'The  first 
433*]  'assigns  over  that  chose  in  action  which, 
in  its  nature,  and  by  the  express  permission  of 
law,  is  assignable,  with  the  same  privileges  and 
advantages  that  it  had  when  he  received  it." 
The  indorsement  is  part  of  the  original  con- 
tract, and  is  incidental  and  appurtenant  to  it, 
in  the  nature  of  it,  and  must  be  imderstood  and 
interpreted  in  the  same  manner  as  the  bill  was 
drawn.  And  the  «ndorsee  holds  in  the  same 
manner,  and  with  the  same  privileges,  oualities 
and  advantages  as  the  original  payee  neld  it; 
that  is,  as  an  assignable,  negotiable  note,  which 
he  may  indorse  over  to  anouier,  and  that  other 
to  a  third,  and  so  on  at  pleasure."  "And  there 
is  BO  difference  whether  the  determinations  be 
on  promissory  notes  or  on  bills  of  exchange:  it 
is  just  the  same  thing;  because  it  is  to  be  gov- 
erned by  the  tame  rule."  The  convenience 
and  course  of  trade  is  to  be  attended  to:  the  in- 
tention is  to  be  regarded,  not  the  form." 

The  case  Orant  v.  Vauahan,  3  Burr.  1516, 
was  by  the  bearer  against  the  drawer  of  a  check 
in  this  form,  "Pay  ship  Fortune  or  bearer  702." 
This  check  was  delivered  to  one  Bicknell,  the 
ship's  husband  who  lost  it.  It  came  honestly 
to  the  hands  of  the  plaintiff  in  the  way  of  trade. 
The  declaration  was  upon  a  bill  of  exchange, 
and  for  money  had  and  received.  On  the  part 
of  the  defendant  it  was  contended  "that  this 
was  not  a  negotiable  note,  but  only  an  author- 
ity to  receive  so  much  cash.  That  it  cannot  be 
oonsidered  as  a  negotiable  bill  of  exchange;  for 
it  was  not  accepted  nor  indorsed,  nor  was  it 
protestable,  nor  entitled  to  anv  dav  of  grace." 

"The  plidntiff's  counsel  insisted  tnat  this  bill 
•r  note  was  in  its  nature  negotiable ;  that  such 
bills  were  in  fact  always  considered  as  negoti- 
able, and  actually  negotiated,  and  commonly 
circulated  as  cash,  ^d  if  they  be,  from  the 
nature  of  the  contract^  n^tiable,  the  finding 
of  the  jury  cannot  alter  the  law."  "They 'ob- 
ject that  it  is  not  a  bill  of  exchange,  because  it 
is  not  accepted,  nor  can  be  protested,  nor  is  en- 
titled to  a  day  of  grace,  nor  is  indorsable.  But 
it  is  a  neffotiable  instrument.  It  is  not  neces- 
sary that  it  should  be  a  bill  of  exchange ;  an  in- 
land bill  of  exchange  is  not  like  a  foreign  bill  of 
exchange;  for  the  former  could  not  have  been 
protested  before  this  act  of  parliament,  nor 
needs  to  be  so  since  the  act;  whereas,  a  foreign 
one  always  absolutely  required  it."  "Whoever 
ffives  a  note  payable  to  bearer,  expressly  prom- 
uee  to  pay  it  to  every  fair  bearer ;  however,  an 
implied  promise  would  suffice  for  our  purpose." 

This  reasoning  is  evidently  grounded  upon 
general  principles  of  the  construction  of  con- 
tracts; for  the  coimsel  then  go  on  to  reason 
from  the  statute  of  Anne.  "But,"  sav  the  coun- 
434*]  sel,  "they  were  negotiable  'before  the 
act  was  made."  "And  there  is  no  case  at  all 
where  it  has  been  determined  that  a  note  of  this 
kind  cannot  be  given  in  'evidence  upon  a  gen- 
eral indehiiaiua  a89ump8it  for  money  had  and 
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received.  It  is  enough  for  the  plaintiff  that 
this  note  was  neffotiable.  The  bearer  must  pre- 
vail against  the  drawer  in  some  mode  of  action.** 
"But  there  can  be  no  sort  of  doubt  on  the  lat- 
ter count,"  (money  had  and  received,)  "as  the 
note  is  evidence  of  the  plaintiff's  money  being 
in  the  hands  of  the  person  who  gave  it. 
Whether,  therefore,  this  case  be  oonsidered  up- 
on principles  of  law,  prior  to  the  act  of  3  and 
4  Anne,  or  upon  that  act,  or  upon  what  has 
passed  since  the  act,  it  will  appear  that  the 
plaintiff  ought  to  recover  upon  this  action." 
^  Lord  Mansfield  went  into  a  minute  examina- 
tion of  the  cases  of  Nicholson  and  Sedspvick, 
Horton  and  Coggs,  and  Hodffes  v.  Steward,  and 
said  that  upon  general  principles,  they  were  not 
agreeable  to  law.  "It  is  a  question  of  law 
whether  a  bill  or  note  be  negotiable  or  not.  It 
appears  in  the  books  that  these  notes  are  by 
law  negotiable;  and  the  plaintiff's  maintain- 
ing his  action  or  not  maintaining  it,  depends 
upon  the  question,  whether  such  a  note  is  nego- 
tiable or  not."  Speaking  of  the  decisions  of 
Lord  Holt  before  tne  statute  of  Anne,  he  says, 
"The  objection  was  to  bringing  an  action  upon 
the  note  itself,  as  upon  a  specialty;  but  I  do 
not  find  it  anywhere  disputed  that  an  action 
upon  an  indebitaiua  aaaumpHt  generally,  for 
money  lent,  might  be  brought  on  a  note  pay- 
able to  one  or  order."  "But  upon  a  second 
count,  the  present  case  is  quite  clear,  beyond 
all  dispute;  for  undoubtedly,  an  actitin  for  mon- 
ey had  and  received  to  the  plaintiff's  use  may  be 
brouffht  by  the  bona  fide  bearer  of  a  note  made 
payable  to  bearer.  There  is  no  case  to  the  eon* 
trary.  It  was  certainly  money  received  for  the 
use  of  the  original  advancer  of  it;  and,  if  so,  it 
is  for  the  use  of  the  person  who  has  the  note  as 
bearer." 

Mr.  Justice  Wilmot.  "Probably  the  Juxy 
took  upon  themselves  to  consider  whether  suca 
bills  or  notes  as  this  is,  were  in  their  own  nature 
negotiable."  But  this  is  a  point  of  law;  and  by 
law  they  are  "negotiable."  And  again  he  saTs, 
"But  this  is  a  negotiable  note;  and  the  action 
may  be  brought  In  the  name  of  the  bearer. 
Bearer  is  deaonpHo  peraonm  and  a  person  may 
take  by  that  aescription  as  well  as  by  any 
other.  In  the  nature  of  the  contract  there  u 
no  impropriety  in  his  dohig  so.  It  is  a  oon- 
tract  to  pay  the  bearer,  or  to  the  person  to 
whom  he  shall  deliver  it,  (whether  it  be  a  note» 
or  a  bill  of  exchange;,)  and  it  is  repugnant  to 
the  contract,  that  the  drawer  should  object  that 
the  bearer  has  no  right  to  demand  payment 
from  him."* 

"*It  is  agreeable  to  common  sense  [*435 
and  reason  that  if  a  man  comes  by  such  a  note 
or  bill  fairly,  and  on  a  valuable  consideration, 
he  should  have  a  right  to  maintain  an  aetioii 
upon  it  as  bearer." 

"The  reasons  given  in  the  cases  that  are  op- 
posite to  this.  {Hinton'a  Case,  2  Shower,  2^6,) 
are  altogether  unsatisfactory.  Those  determina* 
tions  sMke  at  this  great  braneh  of  commerce; 
if  they  were  to  prevail  they  would  put  an  end 
to  all  this  species  of  it." 

"Even  before  the  statute  of  3  and  4  Anae^ 
Lord  Chief  JusUoe  Holt  himself  thought  that 
an  indehiiaiua  (uaumpait  for  money  lent,  or  for 
money  had  and  received,  might  be  maintained 
upon  such  a  note:  and  if  it  was  a  question  an* 
t^eedent  to  that  act)  I  should  stand  by  that  first 
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of  Hinton,  ratlier  tlian  the  latter  ones 
iHiich  differ  from  it.  But  that  statute  was 
made  expressly,  and  on  purpose,  to  obviate 
these  doubts.  However,  if -you  would  suppose 
it  made  to  introduce  a  new  law,  and  that  such 
an  action  could  not  be  maintained  before  the 
making  of  i1^  yet,"  Ac 

*Th5a  now  under  consideration  is  a  ne^iable 
instrument,  which  I  think  partakes  more  of 
the  nature  of  a  promissory  note  than  a  bill  of 
exehauffe.    But  taking  it  as  a  bill  of  exchange. 

A  biu  of  exchange  is  a  promise  to  pay  the 
money  if  the  drawee  does  not  pay  it." 

Mr.  Justice  Yates  said,  '^othinff  can  be  more 
peculiarly  negotiable  than  a  draft  or  bill  pay- 
able to  bearer;  which  is,  in  its  nature,  payable 
from  hand  to  hand,  toHea  ouoHea, 

*^t  had  been  doubted,  it  is  true,  whether  that 
species  of  action  where  the  plaintiff  declares 
upon  the  note  itself,  as  upon  a  specialty,  was 
proper;  but  here  is  a  eoimt  for  money  had  and 
reeSved  to  the  plaintiff's  use.  The  ouestion 
whether  he  can  bring  this  addon,  depends  upon 
its  being  assignable  or  not  The  original  ad- 
vancer of  the  mon^  manifestly  appears  to  have 
had  the  money  in  the  hands  of  the  drawer;  and, 
ther^ore,  he  was  certainly  entitled  to  bring 
this  action,  and  if  he  transfers  his  property  to 
another  person,  that  other  person  may  maintain 
the  like  aetion.**  "Giving  such  a  bill  is,  as  it 
were,  an  assignment  of  so  much  property, 
whidi  becomes  money  had  and  received  to  the 
use  of  the  holder  of  the  bilL"  (See  also  8  T. 
B.  182,  Tatlook  v,  Harris.) 

It  ywiH  be  observed  that  the  whole  reasoning 
of  this  ease  is  groimded,  not  on  the  custom  m 
merchants,  but  upon  the  cheek  being  a  negoti- 
436*]  able  'instrument,  in  its  nature;  and  that 
it  applies  as  strongly  to  a  promissory  note  be- 
fbre  the  statute  of  Anne  ms  to  a  bill  of  exchange. 

A  practiced  exposition  of  these  principles  is 
to  be  found  in  the  case  of  Permer  v,  MeareSf  2 
W.  BL  1269,  which  was  an  action  for  money 
had  and  received,  brought  by  the  assignee  of  a 
respondentia  bond,  against  the  obll^r.  The 
bond  was  payable  to  one  Cox.  The  defendant, 
in  the  presence  of  Cox,  signed  an  indorsement 
on  the  bond«  by  which  he  acknowledged  him- 
self '^und  to  pay  to  such  assignee  thereof  as 
should  be  dulv  appointed  by  him  the  said  James 
CcKLf  the  whole  of  the  principal  and  interest  of 
the  within  bond,  agreeably  to  the  tenor  thereof, 
without  any  deduction  or  abatement  whatso- 
ever." 

It  was  objected  for  the  defendant,  that  no 
ffeneral  indebitatus  assumpsit  will  He  where 
the  debt  arises  on  a  specialty,  and  if  it  did,  yet 
the  plaintiff  ought  to  have  recovered  no  more 
than  he  paid  to  the  assignor,  with  common  legal 
interest. 

For  the  plaintiff  it  was  said,  that  the  objec- 
tion was  only  to  the  form  of  the  action;  and 
the  court  would  not  grant  a  new  trial  con- 
trary to  equity,  '^ut  the  form  of  the  action  is 
well  conceived.  The  indorsement  is  an  as- 
sumpsit by  single  contract,  as  much  as  if  made 
on  a  separate  paper  after  the  assignment  had. 
Meares  promises  to  pay  any  one  to  whom  Cox 
should  assign;  besides  the  reiterated  promise 
made  to  Evans  after  Meares's  return."  "As 
for  the  damages  and  interest,  those  must  pursue 
the  terms  of  the  orig^al  contract,  which  is 
now  transferred  to  Fenner." 
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BiAGKSioiiB,  Justice.  "Ab  this  is  entirelv  a 
new  question^  and  I  cannot,  upon  so  short  a 
consiaeration,  foresee  all  the  consequences  at- 
tending it,  I  shall  avoid  giving  any  decisive 
opinion  upon  it.  I  cannot,  for  mstance,  upon 
so  transient  a  view,  discern  vrha.t  effect  might 
be  derived  to  the  assets  of  a  person  deceased,  by 
thus  turning  a  specialty  debt  into  a  simple  con- 
tract. And  from  this  caution,  rather  than 
from  any  great  doubt  attending  this  particular 
case,  I  cnoose  to  determine  it  upon  plainer  and 
more  indisputable  grounds,  arising  from  the 
evidence  before  us.  The  promise  made  by 
Meares  to  Evans,"  (a  messenger  sent  bv  the 
plaintiff  to  the  defendant  to  give  him  notice  of 
the  assignment  and  to  demand  the  money,)  "up- 
on his  return  from  India,  is  dearly  an  as- 
sumpsit to  Fenner.  It  would  be  a  sufficient 
promise  to  avoid  the  statute  of  limitations.  And 
the  assignment  and  other  transactions  are  fully 
sufficient  as  a  consideration,  to  make  tiiat  as- 
sumpsit binding.  Upon  that  ground  it  is 
therefore  clear  that  a  general  indebitatus  as- 
sumpsit will  lie.  2d.  As  to  the  quantum  of 
damages,  •!  think  it  perfectiy  right.  [*437 
Whatever  would  have  been  due  to  Cox,  is,  by 
the  assignment,  transferred  to  Fenner." 

Nabbs,  Justice,  "I  think  this  is  a  particular 
promise  to  the  assignee,  whenever  any  sudi 
should  be.  When,  therefore,  the  assignment  te 
executed,  the  money  is  demandable  by  virtue  of 
that  assumpsit;  and,  of  consequence,  this  action 
well  lies.  I  agree  with  my  brother  Blackstone, 
in  respect  to  we  quantum  of  damages." 

Db  Gbet,  Ohief  Justice.  "At  the  trial  I  gave 
an  opinion  that  in  point  of  law  this  action  was 
maintainable,  and  I  have  seen  no  reason  to 
change  it.  Were  I  now  silent,  it  might  be 
thought  I  had.  But  I  am  still  satisfi^  that 
the  action  will  lie,  abstracted  of  the  particular 
evidence  on  which  my  brother  Blackstone  has 
founded  his  opinion.  Respondentia  bonds  have 
been  found  essentially  necessary  for  carrying  on 
the  Indian  trade.  But  it  womd  elog  these  se- 
curities, and  be  productive  of  great  inconven- 
ience, if  they  were  obliged  to  remain  in  the 
hands  of  the  first  obligee.  This  contract  is 
therefore  devised  to  operate  upon  subsequent 
assignments;  and  amounts  to  a  declaration, 
that,  upon  such  assignment,  the  money  which  I 
have  so  borrowed,  s^ll  no  longer  be  the  money 
of  A.  but  of  B.,  his  substitute.  The  plaintiff  is 
certainly  entitled  to  the  money  in  conscience, 
and,  therefore,  I  think,  entitled  also  at  law; 
for  the  defendant  has  promised  to  pay  any  per- 
son that  shall  be  entitled  to  the  money." 

It  will  be  observed  that  there  is  no  differ- 
ence between  the  ground  of  Blackstone's  opin- 
ion and  that  of  the  other  judges,  excepting  in 
this,  that  the  former  chose  to  ground  his  opin* 
ion  upon  the  verbal  promise  made  after  the  as- 
signment, and  the  others  rested  it  upon  the 
written  promise  on  the  back  of  the  bond,  made 
before  the  assignment ;  but  all  must  have  agreed 
that  the  debt  was  assignable,  with  the  assent 
of  the  debtor. 

The  case  of  Innes  v.  Dunlop,  8  T.  R.  595,  was 
by  the  assignee  of  a  Scotch  bond,  against  the 
obligor.  There  were  two  special  counts,  and 
four  money  counts.  To  the  two  special  counts 
the  defendant  demurred. 

"Onslow,  Sergeant,  in  support  of  the  demur- 
rer, objected  that  the  plaintiff,  who  was  merely 
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the  assignee  of  a  chose  In  aetlon,  eould  not  sue 
in  his  own  name,  but  should  have  brought  the 
action  In  the  name  of  Hunter  &  Co.,  the  obligees 
in  the  bond.    But, 

**The  Court,  after  observinff  that  this  was  not 
an  action  on  the  bond«  said  that  they  were 
dearly  of  opinion  that  the  assignment  of  the 
438*]  bond  *to  the  plaintiff  was  a  considera- 
tion for  the  assumpsit  by  the  defendant,  in  the 
same  manner  as  actions  of  assumpsit  are  main- 
tained, in  eyeiT  day's  practice,  upon  foreign 
judgments;  and  the  defendant,  by  demurring, 
nad  confessed  both  the  consideration  and  the 
assumpsit.  And,  therefore,  they  gave  judg- 
ment for  the  plaintiff."  In  a  note  to  this  case, 
the  reporter  refers  to  the  case  of  Fenner  and 
Mearea,  2  Bl.  Rep.  1269,  before  cited.  Although 
the  dedaration  states,  that  %y  reason  of  the 
premises,"  (viz.,  the  making  of  the  bond  and  the 
assignment  to  the  plaintiff,)  "and  according  to 
the  law  of  Scotland,  the  defendant  became,  and 
was  indebted  to  the  plaintiff,"  and  being  so  in- 
debted, in  consideration  thereof,  promised  to 
pay,"  Ac,  yet  the  law  of  Scotland  does  not 
seem  to  be  the  ground  of  the  judgment,  but  the 
court  rely  entirely  upon  the  assignment  of  the 
bond  being  a  sufficient  consideration  for  the 
assumpsit,  agreeably  to  Judge  Blackstone's 
opinion  in  Fenner  and  Mearea. 

The  case  of  Reed  v.  Ingraham,  3  Dall.  506,  is 
a  strong  case  in  support  of  the  principle  that  a 
contract  may  be  made  negotiable  by  the  inten- 
tion of  the  parties.  It  was  an  action  in  the 
Supreme  Court  of  Pennsylvania,  brought  by 
the  assignee  of  a  stock  contract  to  recover  the 
amoimt  of  the  difference,  due  on  the  contract, 
which  was  expressed  in  tHese  words:  "On  the 
18th  of  April,  1792,  I  promise  to  receive  from 
Joseph  B<^,  or  order,  ten  thousand  dollars, 
six  per  cents  and  pay  him  for  the  same  at  the 
rate  of  23  shillings  and  7  pence  f  per  pound. 
(Signed)  "Francis  Inobaham." 

The  assignment  was  indorsed  in  these  words: 

**I  do  hereby  authorize  William  Reed,  or  his 
order,  to  tender  or  deliver  the  stock  within  men- 
tioned, and  the  said  William  Reed,  or  his  order, 
to  receive  for  the  same  the  sums  of  money  due 
and  payable  therefor,  at  the  rates  within  ex- 
pressed.        (Signed)  Joseph  Booos.'* 

The  defendant  had  notice  of  the  assignment 
before  the  day  of  payment,  and  the  stock  was 
duly  tendered.  The  defendant  contended  that 
the  contract  was  not  n^tiable,  but  that  if  it 
was,  he  had  a  right  to  offset  against  Boggs. 

"By  the  Court,  The  action  is  well  brought, 
as  it  is  founded  on  a  contract  In  which  the  de- 
fendant expressly  stipulates  that  he  will  receive 
the  stock  from,  and  pay  the  price  to,  Joseph 
Boggs,  or  his  order.  On  general  principles  of 
law,  stock  contracts  cannot  be  regarded  as 
430*]  'negotiable;  but  a  contractor  may  cer- 
tainly make  himself  liable  as  if  they  were  so; 
and  the  maxim,  modus  et  oonventio  vinount 
leges,  applies  forcibly  to  the  case. 

'^ith  respect  to  the  alleged  inconvenience, 
that  in  the  present  form  of  action  the  defendant 
is  debarred  from  the  benefit  of  a  set-off,  it  would 
be  enough  to  answer,  that  as  this  is  the  conse- 
quence of  his  own  act  and  agreement,  he  has 
no  reasonable  cause  of  complaint.  But  it  is  also 
obvious  that  when  the  contract  was  assigned, 
and  the  present  action  was  instituted,  there  did 
not  exist  between  him  and  Boggs  any  mutual 
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debt,  or  demand,  whleh  oonid  be  the  subject 
of  defalcation  upon  the  prindplee  of  the  act  of 
assemblv  " 

"VercUct  for  the  plaintiff." 

Upon  a  policy  of  msuranoe,  the  person  Inter- 
estea  is  allowed  to  bring  an  action  in  his  own 
name,  although  not  mentioned  In  the  policy. 
1  Shower,  156.  And  a  bill  of  lading  has  always 
been  held  to  be  assignable,  and  the  assignee  may 
bring  an  action  in  his  own  name,  against  the 
master  or  owners  for  the  goods.  1  Lord  Ray. 
271,  Evans  v.  Martlett,  4^urr.  2061,  Wright 
V.  CampheU,  1  T.  R.  206,  Caldwell  v.  Ball,  1 
T.  R.  746,  Hihherts  v.  Carter.  In  these  cases  it 
was  held  that  the  assignment  of  the  bill  of 
lading  alters  the  propei^.  So  in  the  case  of 
Walker  v.  Walker.  6  Mod.  13,  Lord  Holt  held 
that  the  cast  of  a  die  altered  the  proper^  of  the 
money  in  the  hands  of  a  stakeholder.  Kyd.  22, 
says,  that  notes  payable  to  order  have  alwaya 
been  held  to  be  negotiable." 

To  these  authorities  may  be  added  that  of  the 
case  of  Gerard  v.  La  Coste  et  ol.  1  Dallas,  194. 

From  all  these  cases  it  seems  to  be  a  main- 
tainable proposition  that  a  man  may  make  his 
debt  negotiable,  notwithstanding  the  principle 
that  a  chose  in  action  cannot  be  assigned.  In- 
deed, that  principle  seems  to  have  been  intro- 
duced for  the  purpose  of  preventing  the  creditor 
from  transferring  his  right  of  action  contrary 
to  the  will  of  the  debtor,  but  was  not  intended 
to  apply  to  those  cases  where  the  debtor  had 
expressly  authorized  his  creditor  to  assign  it. 

4.  The  fourth  point  Is  that  no  indelntatus 
assumpsit  will  lie  without  privity. 

This  idea  seems  to  have  been  foimded  upon 
the  exploded  doctrine,  that  indebitatus  assump' 
sit  will  lie  only  in  cases  where  debt  will  lie. 
But  *even  adlnittinff  the  latter  proposi-  [*440 
tion  to  be  true,  yet  it  will  not  apply;  for  in  the 
case  of  Core  and  Woddye  (and  the  other  eases 
cited  which  were  dependent  upon  it)  It  was  held 
that  if  a  man  receives  money  to  my  use,  I  may 
maintain  an  action  of  debt  against  him  for  It. 

Plowden,  in  the  case  of  Piatt  v.  Looke,  Pasch. 
4  Edw.  VI.,  which  was  an  action  of  debt  against 
the  sheriff  for  an  escape,  fol.  36.  (a.  and  b.) 
says,  "And  so  it  appears  that  the  action  upon 
the  matter  was  maintainable,  although  there 
was  not  anv  contract  between  them;  for  upon 
a  liberate  delivered  to  the  clerk  of  the  Hana- 
per,  who  has  assets  in  his  hands,  an  action 
of  debt  will  lie  against  him,  as  appeara  by  1  H. 
VII.,  and  yet  there  is  not  any  contract  between 
them,  nor  any  privity  in  words;  and  so  In  many 
like  cases." 

In  the  case  of  Whertoood  v.  Shaw,  44  Eliz. 
1,  Brownlow,  82,  it  was  adiudged  that  although 
no  contract  was  between  tine  parties,  yet  when 
either  monev  or  goods  are  delivered,  upon  con- 
sideration, to  the  use  of  A.,  A.  may  nave  an 
action  of  debt.  And  of  that  opinion  was  Mon- 
tague, 28  H.  Vni.  In  Core  and  Woddye*s  Case; 
and  also  there  Is  a  precedent  of  such  actions  In 
the  Book  of  Entries."    Yelv.  23,  S.  C. 

In  1  Salk.  27,  Jaooh  v.  Allen,  an  executor 
brought  an  action  for  money  had  and  received 
against  an  attomev  of  an  administrator,  who 
had  been  appointed  before  It  was  known  that 
there  was  a  will,  and  It  was  held  to  He,  al- 
though the  attorney  had  paid  It  over  to  the  ad- 
ministrator before  action  brought.  Here  cer- 
tainly was  no  privity  of  contract 
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!■  2  W.  BL  880,  Eitohm  v.  OampbeU,  it  is 
•aid  bj  the  court  that,  'The  same  prindple 
which  supports  this  action  against  one  who 
receives  money  from  the  bankrupt  himself,  will 
support  it  ag^dnst  another  who  receives  it  un- 
der the  bankrapt.  In  both  cases  it  is  the  property 
of  the  assignees.  And  though  while  this  action 
was  in  its  infancy  (2  Jones,  126, 2  Lev.  246) ,  the 
courts  endeavored  to  &id  technical  arguments  to 
support  it,  as  by  a  notion  of  privity,  &c.,  yet 
that  principle  is  too  narrow  to  support  these 
actions,  in  general,  to  the  extent  to  which  they 
are  admitted."  In  the  same  case,  as  reported  in 
3  Wilson,  304,  it  is  said  by  the  court,  '^Vhoever 
has  received  tiie  money  for  the  bankrupt's  goods 
is  supposed  in  justice  to  have  received  the  same 
for  tne  use  of  the  assignees,  in  whom  the  prop- 
erty of  those  goods  was,  by  law,  vested;  and  to 
have  promised  to  pay  the  same  to  the  assignees; 
there  is  a  supposed  privity  of  contract  between 
the  persons  whose  money  it  lawfully  is,  and  the 
441*]  person  who  has  got  or  received  it."  'The 
same  ideas  are  suggested  by  Lord  Mansfield  in 
the  case  of  Eawkea  v,  Saunders,  Gowp.  290. 
Indeed,  among  the  innumerable  cases  in  whidi 
the  action  for  money  had  and  received  is  the 
proper  remedy,  scarcely  one  can  be  found  in 
which  there  exists  any  privity  of  contract  be- 
tween the  parties. 

It  lies  to  recover  fees  received  bv  the  defend- 
ant claiming  a  right  to  the  plaintiff's  office;  as 
in  the  case  of  Eovoard  v.  Wood,  2  Jones,  126,  1 
Freem.  473,  478,  where  the  action  was  brought 
to  try  the  plaintiff's  title  to  the  ofBce  of  steward 
of  a  court  baron.  "It  was  objected  for  the  de- 
fendant, that,  this  action  did  not  lie,  but  only  a 
special  action  on  the  case;  and  that  this  action 
is  not  only  improper,  but  contraiy  to  the  truth 
of  the  case;  for  tne  plaintiff  declares  upon  as- 
sumpsit for  money  received  by  the  defendant 
to  tne  use  of  the  plaintiff,  and  the  jury  find 
that  the  defendant  received  ^e  money  to  his 
own  use,  claiming  the  office  of  steward  in  his 
own  right,  and  the  money  as  fees  incident  to  the 
office,  which  he  had  exercised  contrary  to  the 
will  of  the  plaintiff,  and  not  otherwise  due  than 
by  the  exercise  of  the  office.  That  this  money 
was  incident  to  the  tort  done  by  the  defendant 
in  the  exercise  of  the  office,  and  where  a  receipt 
depends  merely  on  a  tort,  there  can  be  no  con- 
tract, or  privity,  and  without  these,  no  debt, 
and  by  consequence  indehitaiua  assumpsit  does 
not  lie."  But  it  was  resolved  by  the  whole 
eourt  that  the  action  lay;  for  this  is  an  expedi- 
tious remedy  to  facilitate  the  recovery  of  just 
rights ;  and  this  manner  of  action  has  now  pre- 
vailed for  a  long  time;  and  the  point  had  been 
ruled  often  by  &6  judges  in  their  circuits,  and 
actions  frequently  brought  in  this  maimer;  and 
lately  upon  solemn  argument  in  the  court  of 
exdiequer,  in  the  case  of  Dr.  Arts,  2  Mod.  260, 
^o  brought  such  action  for  the  profits  of  the 
office  of  comptroller  in  the  port  of  IhEeter,  it 
was  resolved  by  the  Lord  Chief  Baron  and  idl 
the  court  tiiat  the  action  lay."  Here  the  same 
exception  was  expressly  overruled  which  is  now 
set  up  in  the  present  action;  and  it  has  been 
uidformly  overruled  ever  since.  The  same 
points  were  made  and  overruled  in  the  case  of 
1^.  Aris,  above  cited;  and  the  court  said  that 
imMntaius  assumpsit  will  lie  for  rent  received 
^  one  who  pretends  a  title,  and  dted  4  H.  VU. 


6,  b.  and  Moor,  458.    This  was  also  agreed  in 
12  Mod.  324,  Eussey  v.  Fidddll 

"In  assumpsit  for  money  received  to  the 
plaintiff's  use,  the  question  at  the  trial  was, 
who  was  the  yeoman  of  the  black  rod."  12 
Mod.  607.  It  lies  to  try  the  title  to  a  cursLcy,  3 
Wil.  355.  So  for  money  extorted  by  duress  of 
goods.  2  Str.  016,  Astley  v.  Reynolds,  and  4 
T.  R.  485,  Irving  v,  Wilson.  And  for  money 
paid  imder  an  order  of  a  court  not  having  com- 
petent authority.  2  Ld.  Ray.  742,  ^Neu)-  [•442 
digate  v.  Davy.  For  a  part  of  a  sum  of  money 
paid,  and  the  whole  sum  afterwards  recovered 
by  judgment.  1  Vem.  176,  Barhone  v.  Brent. 
Bv  a  soldier  against  his  captain  for  the  value 
of  a  horse  lost  in  a  storm.  2  Ld.  Rav.  1007, 
Norris  v.  Napper.  By  a  woman  against  a  man 
who  married  her,  having  a  former  wife  living, 
for  rents  of  the  plaintiff^s  lands  received  by  tiie 
man.  11  Mod.  146,  Asher  v.  WaUis.  A«dnst 
a  sheriff  for  money  levied  on  a  ^.  fa.  Comb. 
430,  447.     1  Salk.  22,  6  Mod.  161.    For  the 

Srice  of  goods  taken  in  execution,  and  sold  un* 
er  a  warrant  of  distress  upon  a  conviction, 
the  conviction  having  been  quashed.  Peltham 
V.  Terry,  cited  in  Lii^Um  v.  Eooper,  Cowp.  419. 
So  it  lies  against  a  stake  holder  on  the  determi- 
nation of  a  wager.  10  Mod.  315,  Temple  v. 
Welds,  For  money  paid  to  insure  lottery  tick- 
ets, such  insurance  bein^  contrary  to  law.  Cowp. 
793,  Browning  v.  Moms.  For  a  forfeiture  un- 
der a  by-law  of  the  corporation  of  barber  sur- 
geons in  London.  2  Lev.  252.  So  it  lies  in 
disaffirmance  of  the  contract,  for  the  purchase 
money  paid  for  a  thing  not  delivered.  1  Str. 
407.  Anon.  For  money  paid  by  mistake. 
Cowp.  667,  Buller  v.  Earrison.  uoug.  637. 
(615)  Anoher  v.  Bank  of  England.  A^inst 
commissioners  of  bankrupt,  for  a  dividend. 
Doug.  408,  Brown  v.  Bullen.  Against  the  prin- 
cipal, if  the  money  be  paid  over  by  the  agent. 
1  Str.  480,  Gary  v.  Webster,  4  Burr.  1984, 
Sadler  v.  Evans.  In  the  cases  of  a  fictitious 
payee  of  a  bill  of  exchange,  it  was  admitted 
there  was  no  privity,  and  yet  the  plaintiffs  re- 
covered on  the  count  for  money  nad  and  re- 
ceived. 1  H.  Bl.  313,  OolUns  v.  Bmmit,  8  T. 
R.  177,  Tatlock  v.  Earris,  3  T.  R.  182,  Vere  v. 
Lewis,  1  H.  Bl.  586,  Oihson  v.  Mvnet.  In  the 
following  cases  there  was  no  privity  of  contract, 
yet  the  plaintiff  had  judgment.  Styles,  296, 
Starkey  v.  Mill.  1  Vent.  119,  Eomsey  v.  Dim- 
ocke,  1  Burr.  374,  Earris  v.  Eunthaok,  2  Burr. 
1005,  Moses  v.  Macferlan,  3  Burr.  1516,  €hrant 
V.  Vaughan,  Cowp.  199,  Clarke  v.  Shee  and 
Johnson.  2  W.  Bl.  827,  Eitchen  v.  Campbell. 
3  Wilson,  308,  S.  C.  These  cases  clearly  show 
that  the  want  of  privity  is  no  objection  to  the 
action  of  indebitatus  assumpsit  for  money  had 
and  received.  If,  then,  the  want  of  priWty  is 
no  bar,  what  is  there  to  prevent  the  plaintiff 
from  recovering  against  the  defendant?  Is  it 
that  he. is  not  in  justice  entitled  to  the  money? 
Or  has  the  defendant  a  right  to  retain  it?  It 
is  admitted  that  the  plaintiff  may  look  to  the 
intermediate  indorser,  and  that  he  may  recover 
from  the  defendant.  The  objection  then  is, 
that  the  defendant  is  not  liable  to  the  present 
plaintiff,  but  to  the  intermediate  indorser,  who 
alone  is  liable  to  the  plaintiff.  But  the  plaintiff 
may  sue  in  the  name  of  the  interme^ate  in- 
dorser, "for"  as  Lord  Holt  says  in  Buller  v. 
Crisp,  'the  indorsement  amounts  at  least  to  an 
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agreement  that  the  indorsee  shonld  sue  for  the 
money  in  the  name  of  the  indorser,  and  receive 
it  to  his  own  use;"  and  this  court  will  prevent 
443*]  *the  intermediate  indorser  from  releas- 
ing the  action,  and  from  interferinff  in  anv 
other  manner  to  frustrate  the  plaintifTs  suii. 
Besides,  a  recovery  and  satisfaction  in  the  pres- 
ent action  will  be  a  bar  to  anv  action  which  the 
intermediate  indorser  may  bring  against  the 
present  defendants  on  the  same  note.  (Complete 
justice  is  done  between  both  parties  in  the  short- 
est, least  expensive,  and  least  opnressive  man- 
ner; and  that  circuity  of  action,  wiiich  the  "law 
abhors"  is  avoided.  If  the  plaintiff  recover 
against  the  intermediate  indorser,  and  he 
against  the  defendant,  the  judgment  will  come 
down  upon  the  defendant,  cluirged  with  the 
heavy  expenses  of  two  suits  instead  of  one. 
The  plaintiff  will  be  turned  round  upon  a  mere 
point  of  form,  and  perhaps  mav  lose  the  debt 
altogether  by  the  insolvency  of  the  intermediate 
indorser.    If  the  indorsements  are  in  blank,  the 

Slaintiff  may  strike  out  the  intermediate  in- 
orsements,  and  declare  as  the  immediate  in- 
dorsee of  the  first  indorser.  Bvana  on  BilU,  15, 
1  Ec^.  Rep.  180,  Smith  v.  Clark,  For  a  blank 
indorsement  authorizes  the  holder  to  fill  it  up 
with  what  he  pleases,  consistent  with  the  nature 
and  tenor  of  tne  instrument.  So  that  if  privity 
is  necessary,  it  is  in  the  power  of  the  plaintiff 
to  raise  it.  But  the  cases  before  cited  show 
that  privity  is  not  necessary  to  support  the  ac- 
tion for  money  had  and  received;  and  from  the 
nature  of  the  thing  it  cannot  be  necessary  in 
any  case  where  the  instrument  is  negotiable, 
whether  it  be  made  so  by  the  custom  of  mer- 
ehants,  by  positive  statute  or  by  the  contract  of 
the  parties. 

6.  The  fifth  proposition  is,  that  a  promise  in 
writing,  without  a  consideration  expressed,  is 
nudum  pactum. 

This  doctrine  of  nudum  pactum  seems  not  to 
be  well  settled,  although  much  has  been  said 
upon  the  subject. 

It  was  considerably  discussed  in  the  case  of 
PiUana  v.  Van  Mierop,  3  Burr.  1663,  but  as 
there  were  other  principles  in  that  case,  it  was 
not  necessary  to  decide  absolutely  upon  this 
point.  Yet  the  whole  court  seemed  strongly 
Inclined  to  the  opinion  that  the  rule,  00  nudo 
pacto  non  oritur  actio,  did  not  applv  to  a  prom- 
ise in  writing.  Lord  Mansfield  said,  "A  nudum 
pactum  does  not  exist  in  the  usage  and  law  of 
merchants. 

'^  take  it,  that  the  ancient  notion  about  want 
of  consideration  was  for  the  sake  of  evidence 
only;  for  when  it  is  reduced  to  writing,  as  in 
oovenants,  specialties,  bonds,  &c.  there  was  no 
objection  to  the  want  of  consideration.  And  the 
statute  of  frauds  proceeded  upon  the  same  prin- 
eiple.  In  commercial  cases  amongst  merchants, 
the  want  of  consideration  is  not  an  objection." 
444*]  'Mr.  Justice  Wilmot.  "I  can  find  none 
of  those  cases  that  go  upon  its  being  nudum 
pactum,  that  are  in  writing;  they  are  all  upon 
parol.  I  have  traced  this  matter  of  nudum 
pactum;  and  it  is  very  curious."  He  then  ex- 
plained the  principle  of  an  agreement  being 
looked  upon  as  a  nudum  pactum,  and  how  the 
notion  of  nudum  pactum  first  came  into  our 
law.  He  said  "it  was  echoed  from  the  civil  law. 
*Bw  nudo  pacto  non  oritur  aotioJ  Vinnius 
l^ves  the  reason  in  lib.  8,  tit.  !>•  OhUgationi- 
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hu8,  4th  ed.  596.  If  by  stipulation,  (and  a  for* 
tiori,  if  by  writing)  it  was  good  without  oonsid* 
oration.  But  it  was  made  requisite  in  order  to 
put  people  upon  attention  and  refiection,  and 
to  prevent  obscurity  and  uncertain^:  and  in 
that  view  either  writing  or  certain  formalitiea 
were  required.  Id.  on  Justinian,  4th  ed.  614. 
Therefore  it  was  intended  as  a  guard  against 
rash,  inconsiderate  declarations :  but  if  an  un- 
dertaking was  entered  into  upon  deliberation 
and  refi^ion  it  had  activity;  and  such  prom- 
ises were  bindine.  Both  Grotius  and  Fliffen- 
dorf  hold  them  obligatory  bv  the  law  of  nations. 
Grot.  lib.  2,  c.  11,  De  Pronussis.  Puff.  lib.  3,  e. 
5.  Th^  are  morally  good,  and  only  require 
ascertainment.  Therefore  there  is  no  reason  to 
extend  the  principle,  or  carry  it  farther.  There 
would  have  Deen  no  doubt  upon  the  present  case, 
according  to  the  Roman  law;  because  here  is 
both  stipulation  (in  the  express  Roman  form) 
and  writing." 

Mr.  Justice  Wilmot  then  refers  to  a  passage 
in  Braeton,  which  will  be  considered  presently, 
and  proceeds  thus:  "Our  own  lawyers  have 
adop^  exactly  the  same  idea  as  the  Roman 
law.  Plowden,  308,  b.  in  the  case  of  Sherynton 
and  Pledal  v.  Strotton  and  others,  mentions  it; 
and  no  one  contradicted  it.  He  lays  down  the 
distinction  between  contracts  or  agreements  in 
words,  (which  are  more  base,)  and  contracts 
or  agreements  in  writing,  (which  are  more 
high,)  and  puts  the  distinction  upon  the  want 
of  deliberation  in  the  former  ease,  and  tiie  full 
exercise  of  it  in  the  latter.  His  words  are  the 
marrow  of  what  the  Roman  lawyers  had  said. 
'Words  pass  from  men  lightly;'  but  where  the 
agreement  is  made  by  dee^  there  is  more  stay," 
&C.  ''The  delivery  of  a  deed  is  a  ceremony  in 
law,  signifying  fullv  his  good  will  that  the 
thing  in  the  deed  should  pass  from  him  who 
made  the  deed  to  the  other;  and,  therefore,  a 
deed,  which  must  necessarily  be  made  upon 
great  thought  and  deliberation,  shall  bmd, 
without  regard  to  the  consideration."  ''The 
voidness  of  the  consideration  is  the  same  in 
reality  in  both  cases;  the  reason  of  adopting  the 
rule  was  the  same  in  both  cases;  though  there  is 
a  difference  in  the  ceremonies  required  by  each 
law.  But  no  inefficacy  arises  merely  from  the 
naked  promise,  therefore  if  it  stood  only  upon 
the  naked  promise,  its  being  in  this  case  reduced 
into  writing,  *is  a  sufficient  guard  [*445 
against  surprise;  and,  therefore,  the  rule  of 
nudum  pactum  does  not  apply  in  the  present 
case. 

"I  cannot  find  that  a  nudum  pactum  evi- 
denced by  writing  has  ever  been  holden  bad; 
and  I  should  think  it  ffood:  though,  where  it  is 
merely  verbal,  it  is  bad.  Yet  I  give  no  opinion 
upon  its  being  good  always  when  in  writing." 
"It  has  been  melting  down  into  common  sense 
of  late  times." 

Yates  and  Aston,  Justices,  concurred  in  opin- 
ion, nearly  on  the  same  grounds. 

This  opinion  of  the  court  in  Pillans  v.  Van 
Mierop,  does  not  seem  to  be  contradicted  by  any 
subsequent  case,  so  far  at  least  as  it  affirms 
this  principle,  that  a  written  promise  carries 
with  it  a  prima  facie  evidence  of  a  good  consid- 
eration, (until  the  contrary  appears,)  and 
throws  the  burden  of  proof  upon  the  opposite 
party.  So  that  in  an  action  between  the  orig- 
mal  partiesy  upon  a  promise  in  writing,  it  does 
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not  seem  to  be  necessary  to  aver  a  oonsidera- 
tion.'  Blackstone's  opimoiL  (2  Com.  446,)  goes 
farther  than  this,  for  he  says,  ''if  a  man  ^vea 
446*]  *a  promissory  note,  he  shall  not  m  al- 
lowed to  aver  the  want  of  a  consideration  in  or- 
der to  evade  the  payment;  for  every  note,  from 
the  subscription  of  the  drawer/'  "carries  with  it 
internal  evidence  of  a  good  consideration." 
The  case,  however,  which  he  cites  from  Lord 
Raym.  760,  does  not  bear  him  out  in  the  full 
extent  of  his  proposition;  for  the  court  said, 
that  "though  no  consideration  was  expressed  in 
Hursf  s  note,  yet  the  note,  being  subscribed 
by  Hurst,  was  cood  evidence  of  a  debt  due  from 
Hurst  to  the  plaintiff." 

There  is  certainly  a  difference  between  good 
evidence,  and  incontrovertible,  or  conclusive 
evidence.  The  egression  good  evidence,  seems 
to  imply  only  prima  fade  evidence.  And  this 
seems  to  he  the  extent  of  the  proposition,  as  it 
applies  to  an  action  between  the  original  parties 
to  a  note,  for  when  it  is  negotiated,  and  the  ac- 
tion is  between  an  indorsee  and  the  maker,  the 
latter  will  not  be  allowed  to  aver  the  want  of  a 
consideration,  because  "its  operation  is  then 
governed  by  the  same  law  as  a  bill  of  exehanfie, 
which  is  the  law  merchant;  and  that  is  founded 
upon  the  law  of  nature  and  nations,  in  which 
the  want  of  a  consideration  is  no  essential  de- 
fect in  the  contract"  ( 1  Powell  on  Contracts, 
341,)  and  in  which  the  ^eat  leading  principle 
in^jidei  eat  tervanda,    1  jB'onb.  338,  note  (d). 

Powell  and  Fonblanque  have  both  contro- 
verted the  doctrine  as  laid  down  by  Wilmot,  in 
the  case  of  Ptllana  v.  Van  Mierop,  and  by 
Blackstone,  in  the  passage  above  cited;  but 
their  arguments  only  go  to  prove  that  a  note  in 
writing  is  not  conclusive  and  incontrovertible 
evidence  of  a  good  consideration  between  the 
original  parties;  and  it  is  believed  a  case  can- 
not be  found  in  which  the  plaintiff  has  been 


put  to  prove  the  eonsideration  of  a  writtoi 
promise,  by  a  mere  denial  on  the  part  of  the  de- 
fendant. It  seems  to  be  the  nile,  i^at  the 
plaintiff  is  not  obliged  to  *prove  the  [*447 
consideration  of  such  a  promise,  imtil  the  de- 
fendant has  proved  circumstances  tending  to 
destroy  the  presumption  arising  from  the  writ- 
ten contract.  Powell  and  Fonblanque  have 
taken  opposite  premises,  and  yet  both  draw  the 
same  conclusion.  The  former  says,  (in  his 
Essay  on  the  Law  of  Contracts,  vol.  1,  p.  840) 
"Now  it  seems  reasonable  to  conjecture,  that 
when  this  maxim  of  the  Roman  law,  *quod  em 
nudo  paoto  nan  oritur  actio,'  was  adopted  and 
received  into  our  system,  it  was  adopted  in  its 
full  extent." 

Fonblanque  (vol.  1,  p.  326,  note  a.)  says,  "The 
civil  law  is  so  generally  referred  to  in  the  dis- 
cussion of  this  subject,  that  it  may  be  material 
to  take  a  cursory  view  of  the  different  means 
by  which  a  legal  obligation  was  created  by  that 
law,  in  order  to  show  that  though  we  have  bor- 
rowed the  phrase  nudum  pactum  from  the  civil 
law,  and  tne  rule  which  decides  upon  the  nul- 
11^  of  its  effect,  yet  that  the  common  law  has 
not  in  any  d^^ree  been  influence  by  the  notions 
of  the  civil  law,  in  defining  what  constitutes 
nudum  pactum." 

He  then  dtes  authorities  to  show  that  by  the 
dvil  law  a  promise  in  writing  might  be  a  nth 
dum  pactum,  and,  therefore,  not  capable  of  sup- 
porting an  action,  and  hence  seems  to  infer  that 
such  is  the  rule  of  the  common  law. 

However,  both  Wilmot  and  Blackstone  are 
supported  by  Bracton,  who  appears  to  be  the 
first  writer  upon  the  English  law,  who  has  no- 
ticed the  doctrine  of  nudum  pactum.  Bracton 
has  certainly  interwoven  many  of  the  prindples 
of  the  dvil  law  with  his  observations  on  the 
common  law,  but  it  is  believed  he  has  done 
it  only  in  cases  where  the  common  law  has  reo- 


1.— At  the  time  this  argament  was  made,  the 
writer  had  not  seen  the  case  of  Bonn  v.  Huqhe$,  In 
tiie  House  of  LordfL  reported  In  a  note  to  the  case 
•f  MitoMnton  v.  Hewaon,  7  T.  B.  850,  which  Is 
said  in  a  third  edition  of  Doog.  688.  to  have  been 
decided  14th  of  May,  1778,  and  to  be  reported  in 
7  Bro.  Part.  Cases,  650.  Nor  is  the  case  mentioned 
by  Powell,  or  Fonblanque,  in  treating  of  this  sub- 
ject. 

The  Lord  Chief  Baron  Skynner.  in  delivering  the 
opinion  of  the  Judges,  lias  these  observations :  ^But 
it  is  said  that  if  this  promise  is  in  writing,  that 
takes  away  the  necessity  of  a  consideration,  and  ob- 
viates the  objection  of  nudum  pactum,  for  that  can- 
not be  where  the  promise  is  put  in  writing  ;*'  "but 
whatever  may  be  the  rule  of  the  civil  law,  there  is 
certainly  none  such  li  the  law  of  England.**  His 
lordship  observed  upon  the  doctrine  of  nudum  pac- 
tum by  Mr.  J.  Wilmot.  In  the  case  of  PUan$  v.  van 
Mierop  and  Hopkin$,  8  Burr.  1668,  and  that  he  con- 
tradicted himself,  and  was  also  contradicted  by 
Tinnius  In  his  comment  on  Justinian. 

**A11  contracts  are  by  the  laws  of  England  dis- 
tinguished into  agreements  by  specialty,  and  agree- 
ments by  parol ;  nor  is  there  any  such  third  class, 
as  some  of  the  counsel  have  endeavored  to  main- 
tain, as  contracts  in  writing.  If  they  be  merely 
written,  and  not  specialties,  thev  are  parol,  and  a 
eonsideration  must  be  proved.  But  it  is  said  that 
the  statute  of  frauds  has  taken  away  the  necessity 
of  any  consideration  in  this  case;  the  statute  of 
frauds  was  ouide  for  the  relief  of  personal  repre- 
sentatives and  others,  and  did  not  intend  to  charge 
them  further  than  by  common  law  they  were 
chargeable.  His  Lordsnlp  here  read  those  sections 
of  that  statute  which  relate  to  the  present  subject 
He  observed  that  the  words  were  merely  negative, 
and  that  executors  and  administrators  should  not 
be  liable  out  of  their  own  estates,  unless  the  agree- 
ment upon  which  the  action  was  brought,  or  some 
memorandum  thereof,  was  in  writing  and  signed 
br  the  party.  But  this  does  not  prove  that  the 
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agreement  was  still  not  liable  to  be  tried  and 
Judged  of,  as  all  other  agreements  In  writing  are, 
by  the  common  law,  and  does  not  prove  the  con- 
verse of  the  proposition,  that,  when  m  writing,  the 
party  must  be,  at  all  events,  liable.  He  here  ob- 
served upon  the  case  of  Pillana  v.  Van  Mierop  in 
Burr.,  and  the  case  of  Loah  v.  WilUamaon,  Mich. 
16  6.  ///.  in  B.  B. ;  and  so  far  as  these  cases  went 
on  the  doctrine  of  nudum  pactum,  he  seemed  to  in- 
timate that  they  were  erroneous.  He  said  that  all 
his  brothers  concurred  with  him,  that  in  this  case 
there  was  not  a  sufficient  coneideration  to  support 
this  demand,  as  a  personal  demand,  against  the 
defendant,  and  that  Its  being  now  supposed  to  be 
in  writing  makes  no  difference.'* 

This  case,  as  far  as  it  goes,  must  be  considered 
as  having  decided  the  law  in  England,  where  the 
decisions  of  the  highest  court  of  Judicature  are  re- 
garded as  binding.  But  in  this  country  it  can  only 
be  respected  as  an  opinion ;  and  the  question  is  still 
open  as  to  the  grounds  of  that  opinion. 

It  is  not  contended  that  a  promise  in  writing 
cannot  be  a  nundum  pactum:  but  the  question  is, 
whether  the  burden  of  proof  is  not  thrown  upon 
the  promisor;  or  whether  the  writing  does  not 
raise  a  prima  facie  presumption  of  a  good  consid- 
eration. How  far  this  question  is  affected  bv  the 
case  of  Bann  and  Hughes,  is  left  to  the  considera- 
tion of  the  reader. 

If  a  promissory  note  is  admitted  to  be  a  mercan- 
tile instrument,  and  governed  by  the  law  merchant, 
the  question  ox  nudum  pactum  cannot  arise  in  the 
present  case.  For  it  is  believed  to  be  settled  law, 
that  "a  nudwn  pactum  does  not  exist  In  the  usage 
and  law  of  merchants.*' 

Browne,  In  his  View  of  the  Civil  Law,  vol.  1, 
p.  858,  in  a  note,  speaking  of  writings  not  under 
seal,  as  considered  at  common  law,  says,  "they  may 
be  evidence  of  the  agreement,  or  mtent  of  the 
parties,  but  not  conclusive  evidence  of  sufficient 
consideration;"  and  cites  the  case  of  Rann  v. 
I  Hughea. 
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ognized  those  prinoiples.  The  passages  of  Brac- 
ton,  alluded  u>  by  Wilmot,  in  the  case  before 
cited,  are  the  following:  Book  8»  e.  1,  I  2,  p. 
99,  edition  of  1640.  'Videndmn  est  etiam  unoe 
actio  oritur?  Et  sciendmn  est  quod  cz  obliga- 
tionibus,  tanquam  H  matre,  mia.  Obliffatio 
autem,  que  est  mater  actionis,  originem  ducit 
et  initimn  €9  dUqua  causa  prcpoedente,  sive  ex 
eontractu  vel  quasi,  sive  ez  maleficio  vel  quasi. 
Ex  contractu  vero  oriri  poterit  multis  modis, 
sicut  ex  oonventione,  per  interrogationes  et 
responsiones,  ex  conoeptione  verborum  que  vol- 
untates  duonun  in  unum  trahit  consensum,  si- 
cut  sunt  pacta,  conventa,  quae  nuda  sunt  ali<iu- 
ando,  aliquando  vestita;  qua,  si  nuda  fuerint, 
esoinde  non  sequiiur  actio,  quia  ea  nuda  pacta 
non  naoitur  <iCtio,  Oportet  igitur  quod  habeat 
vestimenta,  de  quihus  inferius  dicendum  est. 
In  the  next  chapter,  9  h  in  the  same  i^age,  he 
tells  us  what  are  those  vestimenta  which  pre- 
vent pacts  from  being  nude, 

<<j!;st  enim  obligatio,  quasi  contra  ligatio,  et 
quatuor  habet  species,  quibus  oontrahitur,  et 
plura  vestimenta.  CSo^trahitur  enim  re,  ver- 
448*]  bis,  ^scripto,  consensu,  traditions,  junc- 
tura,  qua  omnia  dicuntur  vestimenta  pacto- 
rum." 

"And  in  9  9,  of  the  same  chapter,  he  says, 
^^ventfiB  autem  sunt  hujusmodi  stipulationes 
et  obligationes  ad  hoc,  quod  unusquisque  habeat 
•t  sibi  acquirat  quod  sua  interest,  si  contra  ea 
a^tur  quae  in  stipulationem  deducuntur.  Et 
SI  res  in  stipulations  deducta  alH  detur,  nihil- 
ominus  intererit  stipulatoris,  quia  Hie  qui 
promisit,  tenebitur  ad  interesse,  vel  ad  poenam, 
ii  poena  fuerit  in  stipulationem  deducta.'' 

''Per  scripturam  vero  obligaturquis,  ut  s!  quis 
soripserit  alicui  se  debere,sive  peounia  numerata 
sit,  sive  non  obligatur  ets  scriptura,  nee  hahehit 
ewoepiionem  peounia  non  numerata  contra 
scripturam,  quia  scripsit  se  dehere.  Et  non  so- 
lum obligatur  quis  per  verba,  sed  per  scriptu- 
ram, et  per  literas,  non  ut  litens  quidem  ipse, 
vel  figrura  literarum  obliget,  sed  oratio  signifi- 
cativa  quam  ewprimunt  litera;  sed  utrum<]ue 
oooperatur  ad  obligationem,  oratio  significativa 
cum  litera.** 

These  expressions  of  Bracton  are  strong  and 
clear;  and  if  he  is  to  be  considered  as  only  bor- 
rowing terms  from  the  civil  law  to  express  his 
ideas  of  the  common  law,  they  are  certainly 
conclusive. 

The  reason  of  the  rule  seems  to  be  truly  given 
by  Plowden,  in  the  case  cited  by  Mr.  Justice 
Wiimot;  and  if  a  written  promise  is  not  within 
the  reason  of  the  rule,  it  would  seem  that  the 
rule  cannot  applv.  'In  the  ancient  books,  no 
notice  is  taken  of  any  written  agreements  but 
those  under  seal;  and  the  reason  probably  is, 
that  in  those  times  by  far  the  greater  part  of 
the  people  could  not  write,  so  as  to  sign  their 
names  to  an  instrument.  Hence  a  seal  was  sub- 
stituted for  a  signature ;  but  not  because  it  was 
a  more  solemn  act,  but  from  the  necessity  of  the 
case.  Witnesses  also  were  produced  for  identi- 
fying the  seal,  and  not  to  aad  to  the  obligation 
of  uie  contract.  But  the  difference  between 
sealed  instruments  and  others  has  now  become 
obsolete  in  practice;  for  there  is  no  case  of  a 
contract,  where  the  interests  of  third  persons 
are  not  involved,  in  which  the  defendant  may 
not  either  at  law  or  in  equity,  avail  himself  of 
tte  want  of  consideration.  And  the  most  tri- 
fling consideration  is  now  held  sufficient  to  take 
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even  parol  contracts  out  of  tlie  nde  •!  tmdum 
pactum. 

In  Styles.  419,  Bunniworth  v.  Oihbs,  Chief 
Justice  Kolle  said,  ''a  little  consideration  will 
serve  to  ground  a  promise  on."  Blaekstone  (2 
Com.  445,)  says,  ''any  degree  of  redprod^  will 
prevent  the  pact  from  being  nude."  And  Wii- 
mot, (3  Burr.  1666),  said,  'H;he  least  spark  of  a 
consideration  will  be  suffident."  In  Fenner  «. 
Meares,  *2  W.  Bl.  1271,  Judge  Black-  [*449 
stone  said,  that  "the  assignment  and  other 
transactions  were  fully  suffident  as  a  consider- 
ation to  make  t^e  assumpdt  to  the  assignee 
binding."  And  in  Hawkes  v.  Saunders,  Cowp. 
290,  I^rd  Mansfield  said  tiiat  "a  legal  or  equi- 
table duty  is  a  sufficient  consideration  for  an  ac- 
tual assumpsit;"  and  that  it  "was  too  narrow 
^ound"  to  say  that  "there  must  be  either  an 
immediate  benefit  to  the  party  promising,  or  a 
loss  to  the  person  to  whom  the  promise  was 
made."  And  Buller  declared  the  irue  rule  to 
be,  "that  wherever  a  defendant  is  under  a  moral 
obligation,  or  is  liable  in  consdenoe  and  equity 
to  pay,  that  is  a  sufficient  consideration."  But 
even  admittii^  that  the  rule  of  nudum  pactum 
applies  to  written  contracts,  yet  in  the  present 
case  there  is  a  sufficient  consideration.  For,  ac- 
cordinff  to  Judge  Blaekstone,  "the  assignment 
and  ofiier  transactions,"  and  particularly  the 
payment  of  the  money  by  the  intermediate  in- 
dorser  to  the  defendant,  were  certainly  suffident 
considerations  to  support  the  asstimpsit. 

Upon  the  whole,  tnerefore,  whether  this  case 
be  considered  upon  the  groimd  of  a  promissory 
note  before  the  statute  of  Anne,  or  upon  general 
principles  of  common  law,  the  count  for  money 
nad  and  received  seems  to  be  well  supported  by 
the  evidence  offered. 

IX.  It  is  believed  that  no  case  has  been  re- 
ported in  Virginia  in  which  this  question  has 
Deen  decided.  There  are  cases,  however,  which 
may  possibly  be  considered  as  affecting  some  of 
the  principles  involved  in  the  present  inquiry. 

In  Maokie  and  Davis,  2  Wash.  229,  it  is  held 
that  the  assignee  of  a  bond  may  maintain  in- 
debitatus assumpsit  for  money  had  and  recdved 
against  the  assignor  upon  principals  of  common 
law.  There  are,  in  that  case,  several  assertions 
and  admissions  of  counsel  which  are  deemed 
not  to  be  correct,  but  are  warranted  only  by  a 
few  immature  observations  of  some  of  the  writ- 
ers since  the  statute  of  Anne.  One  of  the  conn- 
ed seems  to  consider  the  custom  of  mcTchants 
as  no  part  of  the  common  law.  This  has  been 
shown  to  be  an  incorrect  position,  by  the  con- 
current adjudications  of  a  long  series  of  years. 
It  is  said  also  that  "as  to  promissory  not^,  the 
right  of  recovery  against  the  indorser  is  ex- 
pressly given  by  the  statute  of  Anne,  and  from 
this  provision,  an  invincible  argument  is  to  be 
drawn  in  favor"  of  the  defendant,  "for,  if  in  a 
commerdal  country  like  England,  it  was  nec- 
essary for  the  legislature  to  provide  a  remedy 
against  the  indorser  of  a  promissory  note,  it  is 
obvious  that  no  such  right  existed  at  common 
law.  But  if  the  statute  of  Anne  was  in  affirm- 
ance of  the  law  as  it  stood  before,  and  onlv  en- 
acted to  remove  the  doubts  which  *had  [*450 
been  raised  by  Lord  Holt's  dedsion  in  Gierke  v. 
Martin,  then  this  argument  totally  fails.  And 
that  such  was  the  fact  is  believed  to  be  proved 
by  the  authorities  before  cited. 

One  of  the  coimsel  for  the  plaintiff  considered 
the  case  as  standing  on  the  same  ground  as  notes 
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of  lumd  did  before  the  statute  of  Anne;  and  de- 
nies that  notes  were  within  the  custom  of  mer- 
^diants,  for  which  he  cites  Kyd  as  an  authority; 
but  Kyd  says  only  'that  it  was  held,"  &c  and 
relies  on  the  ease  of  Gierke  v.  Martin,  and  the 
preamble  of  the  statute.  And  in  the  same  man- 
ner, every  like  assertion  in  the  modem  books 
may  be  traced  up  to  the  same  source.  The  only 
authority  which  can  support  the  position  i9  the 
case  of  Gierke  v,  Martin,  The  statute  of  Anne 
haying  put  the  question  at  rest,  no  one  has 
taken  the  pains  to  examine  the  real  state  of  the 
law  prior  to  the  statute,  but  one  waiter  after 
another  has  repeated  the  assertion  without  the 
least  examination.  In  England  it  is  of  no  im- 
portance whether  they  are  correct  or  not;  but 
m  this  country,  where  few  of  the  states  have 
adopted  the  statute,  it  becomes  interesting  to 
know  how  the  law  really  stood  befores  In  the 
ease  of  Mackie  and  Davis,  the  counsel  and  the 
court  place  much  reliance  on  the  privity  be- 
tween the  indorser  and  his  immediate  indorsee, 
and  it  is  evident  that  they  borrowed  their  ideas 
from  Kyd  on  Bills,  114.  But  Kyd 'cites  no  au- 
thority for  his  observations;  nor  are  they  war- 
ranted by  any  adjudged  case,  at  least  so  far  as 
they  appW  to  the  action  for  money  had  and  re- 
ceived. Judge  Roane  says,  'The  case  of  promis- 
sory notes  will  be  an  important  guide,  and, 
therefore,  it  will  be  proper  to  see  how  they 
stood  previous  to  the  statute,  which  it  is  sup- 
posed created  the  liability  of  the  indorser  of 
them.**  But  he  proceeds  no  farther  in  his  inves- 
tigation than  to  the  case  of  Lambert  v.  Oaks, 
20th  May,  11  W.  III.  He  says,  'this  case  was 
decided  antecedent  to  the  statute  of  Anne,  and 
was,  consequently,  governed  by  the  principles  of 
the  common  law."  If  he  considered  the  custom 
of  merchants  as  part  of  the  common  law,  (as  it 
really  is,)  he  was  certainly  correct.  But  the 
probability  is,  that  the  declaration  was  in  that 
ease  grounded  on  the  custom  of  merchants :  1st. 
Because  that  was  the  usual  and  established  form 
of  declaring  on  promissory  notes  in  those  days ; 
2d.  Because  there  fiad  not  at  that  time  been  a 
distinction  discovered  between  a  promissory 
note  and  an  inland  bill  of  exchange;  3d.  Be- 
cause there  never  was,  either  before  or  since  the 
statute  of  Anne,  a  time  when  an  indorsed  prom- 
issory note  was  not  considered  as  a  bill  of  ex- 
change; and,  4th.  Because  four  out  of  the  five 
reporters  of  that  case  call  it  a  bill  of  exchange, 
and  even  Lord  Rajrmond  himself  calls  it  a  bill 
throughout  his  whole  report,  except  in  the  first 
line  where  he  calls  it  a  note. 
461*]  *  Judge  Roane  further  says  that 
''Bonds,  in  England,  are  not  assi^able,  and, 
therefore,  stand  in  the  same  situation  as  notes 
of  hand  did  at  the  time  when  this  case  was 
determined.''  It  is  believed,  upon  the  authority 
of  the  cases  already  cited,  tiiat  there  never  was 
a  time  when  a  promissory  note  payable  to  order 
was  not  assignable,  and  even  Lord  Holt,  subse- 
quent to  the  case  of  CfUrke  v.  Martin,  admitted, 
m  the  case  of  Buller  v.  Grips,  that  an  indorse- 
ment of  such  a  note,  would  create  a  negotiable 
biU. 

In  the  case  of  Norton  v.  Rose,  2  Wash.  240, 
the  counsel  admit  that  goldsmiths'  notes  "cir- 
culated like  bills  of  exchange"  before  the  stat- 
ute of  Anne,  and  yet  it  is  contended  that  prom- 
issory notes  derived  their  whole  negotiability 
from  the  statute.  But  goldsmiths'  notes  were 
simple  promissory  notes,  and  were  not  more  ne- 
Oraaeh  1. 


^otiable  than  the  promissory  notes  of  any  other 
description  of  persons.  Again,  the  same  coun- 
^1  observes,  "that  thoiLgh  notes  of  hand,  ac- 
cording to  the  statute  of  Anne,  were  placed  on 
the  same  groimd  with  bills  of  exchange,  and 
of  course  governed  by  the  same  rules,  the  legis- 
lature of  1748,  by  assimilating  them  in  every 
respect  to  bonds,  rendered  them  imlike  to  bilte 
of  exchange  in  this  coimtry,  and  thereby  gave 
a  convincing  proof  that  it  was  not  their  inten- 
tion to  suner  bonds  to  be  governed  by  those 
rules  which  apply  to  bills."  And  in  confirma- 
tion of  his  argument  he  cites  Dall.  Rep.  23. 
Judge  Roane  observes,  "that  notes  of  hand  are 
now  assignable  in  England,  and  it  is  admitted 
that  the  assignee  is  discharged  of  any  equity 
which  existed  against  the  assismor,  unless  the 
note  was  given  for  a  usurious  or  gaming  con- 
sideration. The  reason  of  this  is,  not  that  the 
principal  attached  to  them  as  a  legal  conse- 
quence of  their  being  made  assignable,  but  be- 
cause this  rule,  for  commercial  purposes,  ap- 
plied to  bills  of  exchange;  and  tne  st^atute  of 
Anne,  declaring  notes  assignable  in  like  manner 
as  bills  of  exchange,  showed  an  intention,  as  it 
was  supposed,  to  render  the  former  as  highly 
negotiaole,  and  as  current  in  internal,  as  the 
latter  were  in  external  commerce.  The  act  of 
our  assembly  embraces  equally  the  subject  of 
bonds  and  notes,  but  contains  no  expressions* 
tending  to  induce  a  belief  that  the  making  them 
assignable  was  intended  for  the  purposes  of 
commerce.  The  design  certainly  was  to  make 
them  transferable  to  a  certain  extent;  the  provi- 
sion points  out  the  limits  of  their  negotiability, 
and  fixes  a  strong  mark  of  distinction  between 
them  and  bills  of  exchange.  As  to  the  latter, 
they  were  assignable,  and  the  indorsement  trans- 
ferred a  legal  right  to  the  indorsee.  They  did 
not  owe  this  Quality  to  statutory  provisions, 
and  of  course  they  continued  within  that  prin- 
ciple which  had  attached  to  them,  and  of  which 
they  were  not  deprived  by  any  statute."  He 
then  cites  the  case  of  Peacock  v,  Rhodes,  Doug. 
636,  *where  Lord  Mansfield  observes  [*452 
that  the  indorsee  of  a  nromissory  note  or  bill  of 
exchange  is  not  to  be  considered  in  the  light  of 
an  assignee  at  common  law,  because  it  would 
stop  their  currency,  and  injure  trade  and  com- 
merce. 

He  then  proceeds:  "It  is,  therefore,  not  be- 
cause the  indorsee  is  the  assignee  of  the  legal 
right  to  such  bills  and  promissory  notes  that 
the  equity  is  barred  by  the  indorsement,  but  be- 
cause of  their  ouality  as  a  currency,  and  from 
the  necessi^  oi  adopting  such  a  principle,  for 
the  convenience  of  trade  and  commerce  with 
respect  to  such  currency.  But  bonds  are  not  to 
be  considered  as  a  currency,  and  within  the 
reason  of  the  principle  laid  down  in  Peacock  v, 
Rhodes;  for  that  principle  is  founded  on  com- 
mercial considerations  altogether,  and  not  upon 
a  distinction  between  legal  and  equitable  assign* 
ments.  The  provision  of  this  act  has  long  gov- 
erned the  assignment  of  bonds,  and  it  is  but  of 
late  years  that  the  existence  of  such  a  principle, 
as  has  been  contended  for  in  this  cause,  has  been 
thought  of  as  applicable  to  bonds  and  notes." 

Gabbinoton,  Justice.  "To  consider  this  case 
upon  general  principles,  the  auestion  is,  whether 
an  equity,  originallv  attached  to  a  bond,  follows 
it  into  the  hands  of  an  assignee  without  notice. 
In  England,  notes  of  hand  were  not  assignable 
until  the  3d  and  4th  of  Queen  Anne,  so  as 
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to  enable  the  aeitgnee  to  bring  enit  in  his 
own  name.  Oonrta  of  equity  were  of  course 
resorted  to,  where  the  maker  of  the  note  was 
not  precluded  from  setting  up  any  equitable  de- 
fence which  he  might  have.  Frequent  attempts 
were  made  by  the  buikers  and  traders  to  bring 
them  within  the  custom  of  merchants,  and  to 

Elaee  them  upon  the  same  footing  of  n^tia- 
ility  with  buls  of  exehanj^e.  But  the  judges 
still  considered  them  as  evidences  of  debt.  At 
length  the  statute  was  procured,  conformably 
wiui  the  wishes  of  the  trading  part  of  the  com- 
munity, making  them  asslCTable  in  like  manner 
as  bills  of  exchange.  The  likeness,  thus  strong- 
ly sanctioned  by  legislative  authority,  produced 
similar  decisions  in  cases  where  their  negotia- 
bility was  concerned.  But  no  efforts  were  made 
in  favor  of  bonds,  and  thev  remain  in  the  same 
situation  in  England  as  they  stood  at  common 
law.  This  country  was  then  a  part  of  the  Brit- 
ish empire,  and  our  legislature  assimilated  its 
laws  to  those  of  the  mother  coimtry  so  far  as 
our  loca)  situation  and  state  of  society  author- 
ized it.  In.  1705,  shortly  after  the  English 
statute  passed  respecting  notes  of  hand,  the 
assembly  passed  a  law  authorizing  the  assign- 
ment of  bonds  and  notes.  This  law  I  cannot 
meet  with,  but  it  was  repealed  by  proclamation 
in  1730,  and  in  the  same  year  another  law  was 
•enacted  exactly  similar  to  the  act  of  1748. 
453*]  *With  the  English  statute  before  their 

2'es,  the  l^slature  did  not  choose  to  adopt  it 
together,  or  to  introduce  into  it  a  principle 
whidi  should  defeat  the  equity  of  the  obligor, 
as  it  was  secured  to  him  at  common  law.  Those 
expressions  in  the  statute  which  assimilated 
notes  to  bills  of  exchange,  were  omitted  in  our 
law,  and  in  the  room  of  them,  others  were  intro- 
duced, which  established  an  opposing  principle. 
The  negotiability  of  bonds  ana  notes  was  quali- 
fied and  restricted  within  bounds  consistent 
with  the  commercial  station  of  this  country. 
There  was  no  necessity  for  exalting  those  kinds 
of  papers  to  the  high  ground  on  which  ttie  com- 
mercial world  had  plaiced  bills  of  exchange,  and 
the  whole  complexion  of  the  law  shows  that  it 
was  intended  to  be  avoided.  The  doctrine  whidi 
has  been  stated  and  relied  upon  as  applicable  to 
foreiim  bills  of  exchange,  is  consequently  inap- 
plicable to  the  present  discussion.  These  con- 
siderations have  produced  conclusions  in  the 
Sublie  mind,  as  to  the  construction  of  the  law 
1  question,  the  very  reverse  of  what  has  been 
contended  for  by  the  counsel  for  the  appellee. 
I  should  be  unwilling  to  unsettle  these  long 
formed  opinions,  unless  the  expressions  of  the 
law  rendered  it  absolutely  necessary.  That  a 
bond,  fraudulent  and  void  in  its  creation,  can- 
not be  cleansed  of  its  impurity,  and  rendered 
valid,  by  assignment,  is  settled  by  the  case  of 
Turton  v,  Benson,  and  has  uniformly  been  so 
decided  in  the  courts  in  this  country.  No  man 
can,  by  the  mera  act  of  assignment,  transfer  a 

g eater  interest  than  he  holds;  dispose  of  an 
terest  where  he  has  nothing,  or  make  good  and 
valid  that  which  was  originally  vicious  and 
void.  In  this  enlightened  age,  tiiough,  former 
decisions  are  rejected,  and  a  new  mode  of  at- 
taining justice  is  discovered.  But  is  it  true 
that  the  means  are  adequate  to  the  object?  It 
is  urged,  as  a  reason  for  the  rejection  of  former 
opinions  upon  this  subject,  that  they  tended  to 
impose  deceptions  on  the  public^  and  to  oramp 


commerce  by  destroying  the  negotiabfll^  ti 
bonds  and  notes.  As  it  strikes  me,  th^  father 
tend  to  prevent  than  to  oountoianoe  those 
frauds,  and  if  the  other  consequences  will  fol- 
low, it  is  preferable  to  saerifldng  a  majority  of 
the  public  to  the  avarice  and  injustice  of  a  few. 
But  I  cannot  perceive  how  commerce,  or  that 
sort  of  it  which  is  most  useful  to  sodety,  oaa 
be  injured.  That  their  negotiability  will  be  re- 
strained I  admit,  but  they  will  answer  the  pur- 
poses for  which  the  law  intended  them,  by  fa- 
cilitating the  collection  of  debts,  and  thereby 
affording  a  convenient  and  desirable  accommo- 
dation U)  the  people  of  this  coimtry." 

Judge  Lyon,  in  giving  his  opinion,  observed, 
that  "the  arguments  used  to  assimilate  this  to 
the  case  of  a  bill  of  exchuige  and  promissory 
note,  are  totally  without  foundation.  The  rea- 
son of  the  law,  *as  applicable  to  those  [*454 
cases,  is  not  founded  upon  the  principle  stated 
b^  the  counsel  for  the  appellee,  but  upon  con- 
siderations altogether  of  a  commercial  nature." 

These  observations  certainly  claim  great  re- 
spect, not  oiily  as  coming  from  the  highest  court 
of  judicature  in  Virginia,  but  as  containing  the 
opinions  of  gentlemen  high  in  the  confidence  of 
the  people  of  that  state,  and  whose  decisions 
have  been  so  generally  correct.  But  still  their 
weight  depen&  upon  the  accuracy  of  the  facts 
on  which  their  opinions  are  founded,  and  the 
correctness  of  the  arguments  derived  from  those 
facts.  In  this  case  of  Norton  and  Rose,  the 
question  was  not  upon  a  promissory  note,  but 
whether  an  e^ity,  originally  attached  to  a 
bond,  follows  it  into  the  hands  of  an  assignee 
without  notice.  Hence,  what  is  said  respecting 
promissory  notes  comes  in  incidentally,  and  was 
not  properly  before  the  court.  The  decision,  as 
far  as  it  respects  the  question  before  the  court, 
seems  to  be  correct. 

The  observations  in  these  cases  from  Vir- 
ginia, respecting  promissory  notes,  may  be  re- 
duced to  three  propositions. 

1st.  That  promissory  not^  were  not  negotia- 
ble before  the  statute  of  Anne,  so  as  to  enable 
the  indorsee  to  bring  an  action  in  his  own 
name. 

2d.  That  the  act  of  assembly,  by  assimilat- 
ing notes  to  bonds,  shows  an  mtcoition  in  the 
le^slature  to  restrain  the  negotiability  of  both 
within  the  same  limits. 

3d.  That  the  negotiability  given  by  the  act  of 
assembly  to  bonds  and  notes  was  not  'intended 
forpurposes  of  commerce." 

The  first  of  these  propositions  is  clearly  in- 
correct. It  never  was  doubted  until  the  case  of 
Gierke  v,  Martin,  in  the  1st  year  of  Queen 
Anne,  that  a  promissory  note  was  a  bill  of  ex- 
change, even  between  the  payee  and  the  maker. 
And  no  case  has  yet  decided  that  a  promissory 
note,  pavable  to  order  and  indorsect,  is  not  a 
good  bill  of  exchange.  It  was  never  doubted 
imtil  the  case  of  Buller  v.  Grips,  in  the  2d  ^ar 
of  Queen  Anne,  and  that  case  was  never  decided. 
Judge  Garrington  says,  "courts  of  equitv  were 
of  course  resorted  to;"  that  is,  because  the  in- 
dorsee could  not  bring  a  suit  at  law  in  his  own 
name.  If  this  was  the  case,  it  must  have  hap- 
pened between  Michaelmas  term,  2  Anne,  when 
Buller  V.  Gripe,  was  argued,  and  3  and  4  Anne, 
when  the  statute  was  enacted.  For  before  the 
2d  Anne,  the  indorsee  could  bring  and  support  a 
suit  in  his  own  nanMb  at  law,  against  the  maker 
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455*]  or  aaj  or  all  of  tbe  other  ^parties  to  the 
note.  The  ease  of  BuUer  v.  Chript  only  raised  a 
4oiibt,  and  the  statute  followed  inunediately 
and  dispelled  it.  No  case,  it  is  belieyed,  ean  be 
lonnd  of  an  applieation  to  equity  on  the  grounds 
ramsted  by  the  jud^. 

Tke  second  Droposition,  that  the  act  of  assem- 
bly, by  assimiiattng  notes  to  bonds,  intended  to 
restnun  their  negotiability  withbi  the  same 
limits,  contains  an  argument  which,  if  used  at 
the  trial,  was  not  much  insisted  on,  but  which 
seems  to  be  the  only  ground  upon  which  a  doubt 
can  be  supported.  It  is  much  to  be  regretted 
that  the  act  of  1705,  c  84,  is  not  to  be  found, 
as  it  would  probably  throw  some  light  upon 
tiie  subject.  Its  title  does  not,  like  that  of  its 
successors,  mention  promissory  notes.  It  is 
''An  act  declaring  how  long  judgments,  bonds, 
obligations  and  accounts  smiU  be  in  force;  for 
the  assignment  of  bonds  and  obligations;  di- 
recting what  proof  shall  be  sufficient  in  sudi 
eases,  and  ascertaining  the  damage  upon  pro- 
tested bills  of  exchange." 

Whether  the  ]^:isuiture  of  '^rginia,  at  the 
time  of  passing  this  act,  had  before  them  the 
statute  of  3  and  4  Anne,  c  9,  is  verv  doubtful. 
It  is  not  probable  that  the  acts  of  tnat  session 
of  parliament  were  printed  until  some  time 
after  the  end  of  the  session,  which  was  on  the 
14th  of  March,  1706,  on  which  day  the  statute 
of  Anne  respecting  promissory  notes  reoeired 
the  royal  assent. 

The  Virginia  assembly  of  1706  met  on  the 
2dd  of  October  in  the  same  year.  There  does 
not  seem  to  have  existed  any  particular  motive 
for  transmitting  in  the  most  expeditious  man- 
ner the  new  am  of  parliament;  and  if  their 
transmission  was  left  to  accident^  as  was  prob- 
ably the  case,  the  presumption  is,  (especially  as 
it  was  a  tinie  of  war,)  that  the  Imslature  of 
Virginia  had  no  knowledge  of  the  iSiglish  stat- 
ute until  after  their  seesum  In  1706.  But  how- 
ever this  may  be,  there  is  at  present  no  evidence 
that  promissory  notes  were  made  assignable  by 
that  act  of  assembly. 

The  act  of  1730,  c.  6,  is  entitled  ''An  act  for 
ascertaining  the  damage  upon  protested  bills  of 
exduuige;  and  for  the  beUer  recoverv  of  debts 
due  on  promissory  notes;  and  for  tne  assign- 
ment of  bonds,  obligations  and  notes."  As 
the  act  of  1706  was  repealed  by  proclamation 
in  1730,  it  is  not  probable  that  the  new  act  of 
that  year  would  re-enact  ^e  same  thing  in  sub- 
stance. Hence  a  material  variance  may  be 
presumed  between  the  two.  The  act  of  1730, 
c  6,  9  8,  is  as  follows:  "And  to  the  end  the 
recovery  of  money  upon  promissory  notes,  and 
other  writings  without  seal,  may  be  rendered 
456*]  *more  easy,  be  it  enacted,  &c,  that  if 
any  person  or  persons  shall  have  signed,  or 
hereafter  shall  sign,  any  note,  or  by  an^  other 
writinff,  he,  she,  or  they  have  promised  or 
obliged,  or  shall  promise  or  oblige  nim,  her,  or 
themselves  to  pay  any  sum  of  money,  or  quan- 
tity of  tobacco,  to  any  other  person  or  persons, 
such  person  or  persons,  to  whom  the  same  is 
or  shall  be  payable,  shall  and  may  commence 
and  maintain  an  action  of  debt,  and  recover 
judgment  for  what  shall  appear  to  be  due  there- 
upon, with  costs."  And  by  the  11th  sect,  it  is 
enacted,  '*That  it  shall  and  may  be  lawful  to 
and  for  any  person  or  persons  to  assign  and 
transfer  any  bond  or  bill  for  debt»  or  any  such 
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note  as  aforesaid,  to  any  other  person  or  per- 
sons whatsoever:  And  that  the  assignee  or  as- 
signees, his  and  their  executors  and  Mministra- 
tors,  by  virtue  of  such  assignment,  shall  and 
may  have  lawful  power  to  commence  and  prose- 
cute any  suit  at  law  in  his,  her  or  their  own 
name  or  names,  for  the  recovery  of  any  debt  due 
by  such  bond,  bill,  or  note,  as  the  first  obligee, 
his  executors  and  administrators,  might  or 
could  lawfully  do:  Provided  always,  Siat  in 
any  suit  commenced  upon  such  boncC  bill,  or 
note,  so  assigned,  the  plaintiff  shall  be  obliged 
to  allow  all  discounts  that  the  defendant  can 
prove,  either  against  the  plaintiff  himself,  or 
against  the  first  oblisee." 

The  intention  of  this  act  seems  clearly  to  be 
to  extend  and  enlar^,  and  not  to  restrict  or 
limit,  the  neffotiability  of  the  instruments  of 
which  it  spea^.  Such  bonds,  bills,  and  not^, 
as  are  described  in  the  act,  certainly  were  never 
negotiable  or  assignable  at  common  law;  and 
for  this  plain  reason,  because  it  was  not  the  in- 
tention of  the  parties  to  make  them  assignable. 
The  debtor  had  never  eonsented  to  the  making 
his  debt  negotiable;  it  would,  therefore,  have 
been  unjust  in  the  legislature  not  to  have  given 
him  the  full  benefit  of  all  discounts  against  his 
original  creditor  as  well  as  against  the  assignee. 
The  notes  described  by  the  act  are  those  by 
which  the  signer  shall  promise  or  oblige  him- 
self to  pay  a  sum  of  money,  or  quantiiv  of 
tobacco,  to  any  other  person.  Such  a  note  is 
not  negotiable  in  its  nature,  nor  by  the  original 
contract  and  intention  of  the  parties;  the 
signer  never  gave  any  authority  to  his  creditor 
to  negotiate  it,  and,  therefore,  les^slative  aid 
was  necessary  to  render  it  negotiable.  But 
legislative  aid  was  never  necessary  to  render 
negotiable  a  promissory  note  payable  to  order. 
Let  it  be  affain  repeated,  that  although  promis- 
sory notes  had  been  in  common  use  in  England 
for  more  than  half  a  century  before  the  stetute 
of  Anne,  yet  there  never  was  an  adjudged  case 
in  which  it  was  decided  that  an  indorsee  of 
such  a  note  could  not  maintain  an  action  in  his 
own  name  asainst  any  of  the  parties  to  the 
note.  But  ihe  whole  course  of  decisions  was 
uniformly  to  the  contrary.  There  was  no 
'necessity,  therefore,  for  the  Virginia  ['457 
assembly  to  provide  for  the  negotiability  of 
notes  payable  to  order,  and  hence  we  find  that 
they  confine  the  act  to  bonds,  bUls,  and  such 
notes,  as,  at  common  law,  stood  upon  the  same 
groimd  as  bonds;  and  were  considered  as  mere 
choses  in  action,  unassignable  in  their  nature, 
and  only  simple  evidence  of  a  debt  due  by  one 
man  to  anotner.  Although  it  must  be  pre- 
sumed that  the  legislature  of  Virginia  in  1730 
had  full  knowledge  of  the  statute  of  Anne, 
yet  it  is  equally  to  be  presumed  that  they 
knew  that  it  was  made  in  affirmance  of  the  law 
as  it  before  existed,  and  solely  to  remove  the 
doubts  which  had  been  suggested  by  Lord 
Holt.  It  must  also  be  presumed  that  they 
knew  what  had  been  the  uniform  practice  ana 
course  of  adjudications,  ever  since  the  first  in- 
troduction of  promissory  notes.  The  evidence 
which  we  still  nave  of  these  facts  is  strong  and 
dear;  but  it  must  have  been  more  strong  and 
clear  in  tlM  year  1780,  when  many  persons 
were  living  who  probably  had  personial  knowl- 
edge of  i£e  whole  history  of  the  statute  of 
Anne.    Hence^  then^  it  may  be  fairly  eonduded 
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that  the  niBcmbljr  Intended  to  leave  those  in- 
struments which  in  their  own  nature,  and  by 
the  consent  of  the  parties,  were  negotiable,  as 
well  as  those  which  were  negotiable  under  the 
custom  of  merchants,  to  the  protection  of  such 
principles  of  law  as  had  been  already  foimd 
sufficient  to  support  them. 

The  act  of  1748,  c  27,  has  precisely  the  same 
title  as  the  act  of  1730,  and  precisely  the  same 
provision  as  to  the  assignment  of  bonds,  bills 
and  notes,  making  use  of  exactly  the  same  ex- 
pressions, excepting  that  the  words  ''before  no- 
tice of  such  assignment  was  given  to  the  de- 
fendant," are  added  immediately  after  the  word 
^obligee"  in  the  last  line  of  the  passage  before 
dted.  So  that  this  act  of  1748  gave  the  as- 
signee of  such  bonds,  bills  and  notes,  the  same 
remedy  at  law  which  he  had  before  in  equity; 
and  this  seems  to  have  been  the  only  use  and 
intent  of  the  act. 

The  act  of  1786,  e.  29,  9  3  and  4,  is  in  these 
words:  "An  action  of  debt  may  be  main- 
tained upon  a  note  or  writing  by  which  the 
person  signing  the  same  shall  promise  or  oblige 
himself  to  pay  a  sum  of  money,  or  quantity  of 
tobacco,  to  another.  Assignments  of  bonds, 
bills,  and  promissory  notes,  and  other  writings 
obligatory,  for  pajrment  of  money  or  tobacco, 
shall  be  valid;  and  an  assignee  of  any  such 
may  thereupon  maintain  an  action  of  debt,  in 
his  own  name,  but  shall  allow  all  just  discounts, 
not  only  against  himself,  but  against  the  as- 
signor, before  notice  of  the  assignment  was 
l^ven  to  the  defendant."  This  act,  although 
its  language  is  more  concise,  does  not,  as  it  re- 
spects the  present  question,  differ  in  substance 
from  the  act  of  1730.  It  is  evident  that  it  re- 
458*]  fers  to  the  same  kind  *of  notes.  If 
notes  payable  to  order  were  n^tiable  before 
the  passing  of  these  acts,  it  is  clear  that  there 
is  nothing  contained  in  either  of  them  to  restrict 
that  negotiability.  This  brings  us  back  to  i^e 
inquiry,  what  was  the  law  respecting  such  notes 
previous  to  the  statute  of  Anne.  If  an  in- 
dorsed promissoiy  note  payable  to  order  was 
in  its  nature  an  inland  bill  of  exchange,  and  if 
in  practice  it  was  always  so  considered,  there  is 
nothing  in  the  acts  of  assembly  of  Virginia 
that  forbids  its  beins  still  considered  as  such. 
How  and  when  did  the  law  first  obtain  in  Vir- 
ginia respecting  inland  bills  of  exchange? 
Nothii^  is  said  of  them  in  the  statute  law  of 
Virginia  imtil  the  act  of  1786,  c  29,  which 
adopts  the  provisions  and  nearly  the  words  of 
the  English  statute  of  9  and  10  W.  Ill,  e.  17, 
and  3  and  4  Anne,  c  9.  Their  neffotiabilitv  is 
taken  for  granted,  and  must  have  been  derived 
from  the  custom  of  merchants.  But  the  same 
custom  which  gave  negotiability  to  inland  bills 
of  exchange,  gave  equal  negotiability  to  in- 
dorsed promissory  notes  payable  to  order.  It 
made  no  distinction  between  them.  What  the 
practice  has  been  i^  Virginia  seems  doubtful. 
Lawyers  differ  in  their  accounts  of  it;  and  it 
cannot  be  considered  as  settled. 

The  case  of  Lee  and  Love,  1  Call,  499,  was  by 
the  indorsee  against  the  indorser  of  a  promis- 
sory note  payable  to  order.  The  count  relied 
upon  was  money  had  and  received.  But  the 
court  held  that  the  plaintiff  was  not  entitled  to 
recover  against  the  defendant,  because  he  had 
not  first  brought  suit  against  the  maker  of  the 
note.  It  is  to  be  r^^retted  that  the  Court  did 
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not  give  their  reasons  lor  iupposing  sudi  a  suit 
necessary.  It  was  said  that  they  considered 
the  case  as  having  been  alreetdy  decided;  and 
they  probably  alluded  to  the  case  of  Maokie  v. 
Davis,  as  that  is  the  only  case  cited  by  the  coun- 
sel for  the  defendant.  But  this  point  was  not 
decided  in  that  case.  Judge  Carrington  said, 
"As  to  the  lengths  which  it  behooves  the  as- 
signee to  go  in  pursuit  of  the  obligor,  before  he 
can  resort  to  the  assicfnor,  it  is  unnecessary  to 
lay  down  any  general  rule;  it  may  suffice  to 
say  that  in  the  present  case  he  went  far  enough." 
Judge  Roane  said,  "In  this  country,  the  as- 
si^ee  of  a  bond  acquires  a  l^gal  right  to  bring 
suit  upon  it,  and  to  receive  the  money,  dis- 
charged from  any  control  of  the  assignor  over 
the  subject;  it  is  therefore  his  duty  to  bring 
suit.  The  duty  of  bringing  a  suit  does  not, 
at  the  firat  glance,  seem  to  be  the  inevitable 
consequence  of  a  right  to  sue;  and  it  is  regret- 
ted that  the  intenUediate  terms  were  not  hinted, 
which  connect  the  conclusion  with  the  premises. 
But  the  dictum  of  a  single  judge,  however  re- 
spectable, upon  a  point  not  necessary  to  sup- 
port the  judgment,  cannot  be  considered  as 
conclusively  settling  the  law.  The  only  points 
decided  in  that  case  were,  that  an  assignee  of  a 
bond  might  maintain  *an  action  for  [*459 
money  had  and  received  against  the  assignor; 
and  that  the  assignee  had  done  enough  to  enti- 
tle himself  to  such .  action,  by  bringing  suit 
against  the  obligor,  prosecuting  it  to  judgment, 
and  taking  out  a  fien  faoiaa  wmdi  was  returned 
nulla  bona. 

These  seem  to  be  all  the  reported  eases  in 
Virginia  which  bear  upon  the  present  question. 

In  Pennsylvania  a  number  of  cases  nave  oc- 
curred, from  the  whole  of  which  it  appears 
doubtful  whether  the  statute  of  Anne  is  to  be 
considered  as  having  been  extended  in  practice 
to  that  state,  or  whether  their  actions  upon 
promissory  notes  are  grounded  upon  the  cus- 
tom of  merchants.  Their  act  of  assembly  of 
28th  May,  1716,  seems  to  have  been  passed  in 
the  full  contemplation  of  the  statute  of  Anne, 
but  it  provides  a  right  of  action  only  for  the 
indorsee  against  the  maker,  and  that  only  to 
recover  so  much  "as  shall  appear  to  be  due  at 
the  time  of  the  assignment,  in  like  maimer"  as 
the  payee  might  have  done.  But  it  gives  no 
action  to  the  pa^ee  against  the  maker,  nor  to 
the  indorsee  against  any  of  the  indorsers.  Yet 
such  actions  are  maintained  in  that  state  upon 
promissoxj  notes  considered  as  instruments. 
Judge  Shippen,  in  the  case  of  Roherteon  v.  Vo- 
gle,  1  Dali.  252,  sajrs,  "there  can  be  no  doubt 
that  the  right  of  indorsees  to  eall  upon  the 
indoraen  must  be  founded  on  the  custom  of 
merchants."  It  appeara  by  their  act  of  assem- 
bly that  a  ri^ht  of  action  already  existed  by 
the  payee  against  the  maker;  and  Judge  Ship- 
pen  supposes  it  to  be  under  the  statute  of 
Anne,  which  he  imannes  had  been  extended  in 
practice  to  that  state.  But  this  could  hardly 
have  happened  prior  to  the  year  1715,  (the  date 
of  their  act  of  assembly,)  which  was  only  ten 
years  after  the  statute  of  Anne.  He  observes 
also,  that  "the  legislature  when  regulating  the 
assignment  of  bonds  and  notes,  though  they 
did  not  expressly  put  them  on  the  same  footing 
with  bills  of  exdiange,  must,  from  the  terms  of 
the  act,  ha^e  taken  it  for  granted  that  an  ac- 
tion might  be  brought  upon  a  promissory  note 
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vmsidered  m  an  insimmeBt.  TOl,  iherafore,  a 
contrary  opinion  is  pronounced,  we  must  pro- 
ceed as  in  the  case  oi  a  bill  of  exchange  under 
the  statute  of  Anne,**  Ac 

But  in  the  subsetiuent  case  of  M'Outtooh  v, 
HouaUm,  in  the  supreme  court  of  Pennsylvania, 
1  Ball.  441,  Chief  Justice  M'Kean  was  of  opin- 
ion that  the  legislature  intended  to  put  promis- 
sory notes  on  the  same  footing  as  bonds,  at 
least  so  far  as  to  admit  the  equity  of  a  note 
to  follow  it  into  the  hands  of  the  indorsee.  He 
says,  ''Before  this  act  it  appears  that  actions  by 
the  payee  of  a  promissory  note  were  not  main- 
tained, nor  can  they  since  be  maintained,  other- 
wise tiian  by  extending  the  English  statute  of 
460*]  Anne."  And  u>  accouift  for  this  *ex- 
tension  of  the  statute  he  supposes  ''that  actions 
upon  promissory  notes  were  brought  here  soon 
after  the  passinff  of  the  statute,  by  attorneys 
who  came  from  England,  and  were  accustomed 
to  the  forms  of  practice  in  that  kingdom,  but 
did  not  perhaps  nicelv  attend  to  the  discrimina- 
tion with  regard  to  the  extension,  or  adoption, 
of  statutes."  But  this  could  not  have  happened 
in  the  course  of  toi  years  so  as  to  hare  estab- 
lished a  practice;  for  we  are  first  to  suppose  a 
practice  m  England  under  the  statute,  a  subse- 

?iient  removal  of  attorneys  from  Eiu^and  to 
ennsylyania,  and  then  practice  in  Pennsyl- 
▼ania  to  be  established,  ana  all  this  between  the 
passing  of  the  statute  of  Anne  in  the  year  1706 
and  the  act  of  assembly  in  1715.  A  more  prob- 
able conjecture  seems  to  be,  that  the  first  set- 
tlers who  came  over  from  England  about  the 
year  1683,  were  well  acquainted  with  the  use  of 
promissory  notes,  and  the  laws  respecting  them, 
as  th^  had  b^n  practiced  upon  in  that  coun- 
try for  at  least  thirty  years.  The  first  emigra- 
tions to  Pennsylvania  were  about  the  time  waen 
the  banking  business  of  the  goldsmiths  was  at 
its  greatest  heisht,  and  it  was  fifteen  or  twenty 
Tears  after  the  first  settlement  of  Pennsylvania, 
before  a  doubt  was  suggested  whether  an  action 
would  lay  on  a  pronussory  note  as  an  instru- 
ment. Hence,  it  is  probable  that  actions  on 
such  notes  were  brought  in  the  same  manner 
as  th^  had  been  used  in  England,  to-wit,  on 
the  custom  of  merchants;  and  upon  that  ground, 
and  not  upon  the  statute  of  Anne,  probably 
rests  the  present  practice  in  Pennsylvania. 

The  practice  in  New  Hampshire  and  Massa- 
chusetts seems  to  have  the  same  foundation. 
Th^  declare  upon  promissory  notes  as  instru- 
ments, and  rely  upon  the  express  promise  in 
writing,  without  alleging  a  consideration,  or 
reierring  to  any  statuM  or  custom  whereby  the 
defendant  is  rendered  liable  without  a  consid- 
eration. In  Connecticut,  it  is  said  by  Swift,  in 
Ms  System  of  the  Laws,  that  the  indorsee  must 
sue  in  th»  name  of  the  payee;  but  the  payee 
can  maintain  an  action  upon  ^e  note  without 
alleging  any  custom,  or  statute,  or  considera- 
tion. In  New  York  they  have  nearly  copied 
the  statute  of  Anne  as  far  as  it  relates  to  prom- 
issory notes,  but  how  the  law  was  considered 
before  thdr  acts  of  assembly  of  1788,  we  are  not 
informed.  Xa  liarylaad  tac  statute  of  Anne 
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was  considered  as  in  force  and  always  practiced 
upon.  Their  declarations  have  been  precisely 
in  the  English  form,  alleging  the  defendant  t0 
be  liable  bv  force  of  the  statute,  and  the  courts 
have  strictly  adhered  to  the  adjudications  in 
England.  Hence,  nothing  conclusive  can  be 
inferred  from  the  practice  of  the  states. 

The  third  proposition  drawn  from  the  report- 
ed cases  in  Virginia  is,  that  the  neffotiability 
pven  to  bonds  uid  notes  by  the  act  of  assembly 
^of  that  state,  was  not  intended  for  [*461 
purposes  of  commerce.  It  seems  difficult  to 
assign  a  reason  why  the  legislature  should  have 
made  bonds  and  notes  assignable,  unless  it  was 
to  enable  people  to  transfer  that  kind  of  prop- 
ertv  which  existed  in  such  bonds  and  notes; 
and  the  transfer  of  property  is  the  only  means 
of  commerce.  It  inll  not  be  contencled  that 
the  sole  object  of  the  legislature  was  to  enable 
the  holders  of  such  paper  to  give  it  away  in 
voluntary  donations.  It  must,  therefore,  have 
been  intended  to  enable  them  either  to  pass  it 
awav  in  payment  of  debts  previously  contracted 
in  the  way  of  commerce,  or  to  make  it  in  its<idf 
an  article  of  merchandize.  If,  therefore,  for 
the  purposes  of  commerce,  the  legislature  in- 
tended to  make  those  contracts  negotiable, 
which  were  not  so  either  in  their  nature  or  by 
the  consent  of  the  parties,  it  is  fair  to  presume 
that  they  did  not  mean  to  impede  the  negotia- 
bili^  of  such  as  were  in  their  own  nature  nego- 
tiable, and  were  expressly  intended  to  be  made 
so^by  the  will  of  the  contracting  parties.  If 
there  were  any  principles  of  law  wnich  would 
support  the  n^tiabihty  of  a  promissory  note 
payable  to  order,  it  cannot  be  supposed  that 
the  legislature  intended  by  implication  alone  to 
obstruct  their  operation.  And  even  admitting 
that  they  did  not,  by  the  act  making  bonds  and 
notes  assignable,  mean  to  aid  commerce,  yet  it 
cannot  be  presumed  that  thev  intended  to  wage 
war  with  those  commercial  principles  whidi 
were  already  established. 

This  brings  us  back  again  to  the  first  inquiry, 
what  were  the  principles  upon  which  the  Heso- 
tiability  of  promissorv  notes  was  supported  be- 
fore the  statute  of  Anne.  If  such  principles 
did  exist,  there  seems  to  be  nothing  in  this  act 
of  assembly  which  prevents  their  full  operation 
in  Virginia. 

The  conclusion  from  the  whole  is,  that  there 
is  no  principle  derived  either  from  the  common 
law,  or  from  the  act  of  assembly  of  Virginia, 
which  will  prevent  a  court  of  law  from  carry- 
ing into  effect  the  contract  of  the  parties  accord- 
inff  to  their  original  intention. 

Even  admitting  that  the  contract  of  the  de- 
fendant is  not  negotiable  at  law  so  as  to  enable 
the  plaintiff  to  declare  upon  the  instrument 
itself,  yet  it  cannot  be  denied  that  it  is  assign- 
able in  equity,  and  if  so,  the  plaintiff  becomes  in 
equity  entitled  to  the  money  which  the  defend- 
ant received  from  the  intermediate  indorser; 
and  in  such  a  case,  there  never  has  been  a 
doubt,  since  the  time  of  Lord  Mansfield,  that 
the  plaintiff  is  entitled  to  recover  in  an  action 
for  money  had  and  received, 
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462*]  *Tlili  owe  wfts  mtMlh  debated  In  the 
eourt  below.  It  appeared  from  the  books  that 
the  only  reported  case  in  which  it  had  been 
decided  that  an  action  of  debt  would  not  lie 
npon  a  promissory  note,  was  that  of  Welsh  v. 
Craig,  11  Geo.  I.  8  Mod.  373,  1  Str.  680,  which 
is  so  inacenratelj  reported  that  it  is  impossible 
to  say  between  what  parties  to  the  note  the 
action  was.  In  8  Mod.  ''it  was  said  that  It 
would  not  lie  against  the  indorser,  but  that  it 
would  lie  against  the  drawer."  But  we  collect 
from  the  report,  that  the  reason  of  the  decision 
was,  that  before  the  statute  of  Anne  no  action 
at  all  would  lie  upon  the  note,  as  a  note;  (for 
which  the  case  of  Gierke  v,  Martin,  I  Salk.  129, 
was  cited.)  That  the  statute  gave  only  the 
same  kind  of  action  as  upon  inland  bills,  and 
that  an  action  of  debt  was  never  known  to  be 
brought  upon  a  bill  of  exchanse.  And  prob- 
ably the  court  in  that  case  reliea  on  Hard.  486, 
to  support  this  position. 

Another  reason  given  is,  that  the  statute  de- 
clares ''that  the  assignee  or  indorsee  may  main- 
tain an  action  against  the  drawer  or  indorser, 
and  recover  damages,  Ac  which  shows  that  an 
action  of  debt  will  not  lie,  because  damages  are 
never  recovered  in  debt." 

The  first  position,  viz.,  that  no  action,  before 
the  statute,  would  lay  upon  a  note,  as  a  note, 
seems  not  to  be  correct,  although  supported  by 
the  case  of  Gierke  and  Martin,  for  that  case 
was  directly  contrary  to  the  whole  current  of 
authorities  prior  to  that  time,  particularly  to 
the  case  of  Cutting  v,  Williams,  5  W.  and  M. 
Garth.  269;  and  the  statute  of  Anne  seems  to 
have  been  made,  not  to  alter  the  law,  but  to 
overrule  this  case  of  Clerke  v.  Martin,  and  to 
place  promissory  notes  on  the  same  footing  on 
which  they  stood  prior  to  that  decision.  (See 
the  preceding  note.) 

It  is  true  that  in  Milton's  case,  Hard.  485,  it 
was  decided  that  an  action  of  debt  would  not 
lie  against  the  acceptor  of  a  bill  of  exchange; 
but  the  reason  given  shows  that  it  would  lie 
against  the  maker  of  a  promissory  note.  For  it 
was  said  that  the  imdertaking  of  the  acccpcor 
was  only  collateral,  to  pay  the  debt  of  another, 
and  that  the  drawer  continued  debtor,  notwith- 
standing the  acceptance.  So  that  the  reason 
seems  to  be  that  the  acceptor  was  not  the  origi- 
nal debtor.  But  the  maker  of  a  promissory 
note  is  the  original  debtor,  and,  therefore,  an 
action  of  debt  would  lie  against  him,  by  the 
same  rule  that  it  would  not  lie  against  the  ac- 
ceptor of  a  bill. 

463*1  *In  Baker  v.  Hill,  3  Keb.  627,  the  ac- 
tion was  debt  on  an  inland  bill^  but  it  is  not 
stated  between  what  parties.  There  was  a  de- 
murrer to  the  plea,  and  judgment  for  the  plain- 
tiff. This  was  eight  years  after  the  case  in 
Hardres.  And  in  the  case  of  Broum  v,  London, 
2  Keb.  695,  713,  758,  822.  1  Vent.  152.  I  Lev. 
298,  and  1  Mod.  285,  it  seems  to  be  admitted 
that  an  action  of  indebitatus  assumpsit  for 
money  had  and  received  would  lie,  if  the  ac- 
ceptor had  the  money  in  his  hands  to  pay. 

In  early  times  "all  matters  of  personal  con- 
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tract  w«r»  oonddered  at  Mnding  enHtj  la  ttk% 
light  of  d^ti;  and  the  only  meant  of  reeoTerr 
was  by  this  action  of  debt."  1  Reeve,  169.  It 
was  not  without  repeated  struggles  that  the  ae- 
tion  on  the  case  was  permitted  to  be  brought  for 
breach  of  a  personal  contract.  Bven  as  Tate  as 
the  reign  of  Queen  Elisabeth  it  was  oonsidered 
as  a  matter  of  great  doubt  whether  assumpsit 
would  lie  in  any  case  where  an  action  of  aebt 
might  be  brought.  The  court  of  kind's  bench 
held  that  it  would;  and  the  common  pleas  held 
that  it  would  not;  but  it  was  finally  determined, 
after  ftest  debate,  before  all  the  judges  of  Eng- 
land, m  the  exchequer  chamber,  in  Slade^s  Case, 
4  Go.  93,  that  assumpsit  would  lie  for  the  priee 

of  com  sold.  

The  case  of  Core  T.  Woddye,  28  H.  VIIL 
Dyer,  20,  is  a  strong  ease  to  show  that  where 
the  defendant  has  received  money  to  which  the 

Slaintiff  is  entitled,  he  may  have  an  action  of 
ebt  for  it. 

A  promissory  note  has  always  been  held  to  be 
good  evidence  of  money  received  by  the  maker 
of  the  note  to  the  use  of  the  payee.  In  that 
case  the  court,  in  giving  their  opinion  said, 
"Admit  that  there  was  not  any  bill  testifying 
the  receipt,  yet  by  common  opinion  of  the 
books,  it  is  in  the  election  of  the  bailor  to  have 
an  action  of  debt,  or  account,  in  such  a  case." 
And  in  the  case  of  Meredith  v.  Chute,  2  Ld. 
Raym.  760,  it  was  said  by  the  whole  court,  that 
a  note  was  good  evidence  of  a  debt  due  h'om  the 
maker  to  the  payee. 

In  Godbolt,  49,  the  action  is  said  to  be  "debt 
upon  a  oonoessit  solvere,  according  to  ^e  law 
merchant."  This  seems  to  have  been  some  kind 
01  an  acknowledgment  of  a  debt,  in  tiie  nature 
of  a  promissory  note. 

In  Domingo  Franca's  Case,  11  Mod.  846,  it 
was  held  that  debt  or  indebitatus  assumpsit 
might  be  brought  upon  a  bill  of  exchange  by  tlie 
payee  against  the  drawer,  "because  itls  in  the 
nature  of  a  security." 

The  action  of  debt  was  the  ordinary  remedy 
upon  a  tally,  which  seems  to  have  been  no  bet 
ter  evidence  of  a  debt  than  a  promissory  note. 
*A  tally  is  thus  defined  by  Spelman  in  [*464 
his  Glossary,  p.  632,  edit.  1637.  "Tallium,  alias 
Talea,  est  davola  vol  ligni  portiuncula,  utrin- 
que,  complanata,  cui  summa,  debiti  inciditur; 
fissaque  inde  in  duas  partes,  una  debitori,  altera 
creditori  traditur,  in  rationis  memoriam." 

These  tallies  seem  to  have  been  a  kind  of 
common  security  for  money,  and  to  have  been 
negotiable  like  bank  bills,  passing  from  hand  to 
hand  by  delivery  only.  12  Mod.  241.  Actions 
of  debt  upon  th^m  are  mentioned  in  Pits.  Abr. 
tit.  Debt.  4.  4  E.  II.  Pitz.  Abr.  Ley,  68,  70,  F. 
N.  B.  122.  I.  Dyer  23,  Hard.  333,  and  2  Keb. 
713.  Sometimes  they  were  sealed,  but  in  gen- 
eral they  were  without  a  seal,  and  were  only 
evidence  of  a  simple  contract.  Against  a  com- 
mon tally,  the  defendant  might  wage  his  law; 
and  in  Dyer,  23,  it  appears  that  "tiiere  b  one 
book  which  says  that  a  man  may  wase  his  law 
against  a  sealed  tally,  if  the  tally  have  only 
notches  or  scotches  mdented,  aaeh  sooteh  lor 
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ht  raimhfd  upon  the 
tA^,  ks  nktn  U  ooaled  of  liis  law. 

ISm  CMe  «f  JtaM««ll «.  Ban,  10  Mod.  38, 
debt  upon  a  pw—wanfy  note;  and  although  aa 
objeetioB  waa  taka  to  the  want  of  a  ilemawd, 
ym  momt  waa  made  to  the  fonn  of  the  aetkm. 

IB  Rmiier  «.  Frice,  1  H.  BL  547,  the  aetioii 
waa  debt  mptm  a  prtaniflBory  note  payable  bj  in- 
ttalfanenta;  and  althoo^  the  case  waa  warmly 
eontested,  and  althoogh  Mr.  Justioe  Lawraioe, 
who  was  then  at  the  bar,  waa  for  the  def^dant, 
yet  no  objeeckm  waa  suggested  to  the  fbrm  of 
the  aetkm;  but  it  waa  eontended,  and  so  held 
b^  the  eoort,  that  an  action  of  dd>t  would  not 
lie  upon  sndi  a  note  nntil  all  the  installments 
had  beeome  doe. 

Morgan,  in  his  Preeedeirts,  p.  584,  has  given 
the  form  of  a  declaration  in  dd>t  on  a  promis- 
sory note,  and  Kyd,  in  his  Treatise  on  Bills  and 
Kotes,  p.  114,  (Dublin  edit  1791,)  after  notic- 
ing some  of  the  authorities  on  this  subject,  says, 
**the  conclusion  resulting  from  the  whole  seems 
to  be  tills,  that  where  a  privity  exists  between 
the  parties,  there  an  action  of  ddit  or  imdMt^ 
tus  atBumpsit  may  be  maintained.** 

Comyns  (Dig.  tit.  Debt,  A.  8,)  lays  down  the 
proposition  generally,  ''that  dd>t  lies  upon 
every  express  contract  to  pay  a  sum  certain," 
and  cites  1  Leon.  208.  And  Blackstone  (3  Com. 
154,)  says,  'the  l^al  acceptation  of  d^t  is,  a 
sum  of  money  due  by  certain  and  express  agree- 
ment; as  by  a  bond  for  a  determinate  sum,  a 
bill  or  note,**  &c  TThe  non-payment  of  these  b 
an  injuiT,  for  which  the  proper  remedy  is  by 
action  of  debt." 

465*]  *But  the  question  is  now  settied  in 
England,  in  the  case  of  Bishop  v.  Young,  2  Bos. 
&  Pull.  78,  where  it  was  held  that  ''an  action  of 
debt  lies  by  the  payee  against  the  maker  of  a 
promissory  note  express^  to  be  for  value  re- 
edved." 

The  declaration  in  that  case  was,  "for  that 
the  defendant,  on  ,  at  ,  made 

his  certain  note  in  writing  commonly  csilled  a 

Sromissory  note,  with  his  own  proper  hand 
iiereto  subscribed,  bearing  date  toe  same  day 
and  year  aforesaid,  and  then  and  there  delivered 
the  said  note  to  the  plaintiff,  by  which  note  the 
said  defendant,  one  month  after  date,  promised 
to  pay  the  plaintiff  or  order  82.  value  received 
in  ffoods  by  the  defendant,  by  reason  whereof, 
and  by  force  of  the  statute  in  that  case  made 
and  provided,  the  defendant  became  liable  to 
pay  to  the  plaintiff  the  said  sum  of  money  in 
the  said  note  mentioned,  whereby  an  action  hath 
accrued,"  &c.  To  this  declaration  there  was  a 
general  demurrer,  in  support  of  which  the  coun- 
sel relied  chiefly  on  the  case  of  Weloh  and  Craig, 
8  Mod.  873.    1  Str.  680. 

Lord  Chief  Justice  Eldon,  in  delivering  the 
opinion  of  the  court,  examined  the  cases  cited 
and  the  principles  on  which  the  action  of  debt  U 
founded.  He  held  that  tiie  statute  of  Anne  had 
put  promissory  notes  on  the  same  footing,  and 
given  upon  them  the  same  remedy,  as  was  before 
had  upon  inland  bills  of  exchange.  That  an  ac- 
tion of  debt  would  lie  upon  an  inland  bill  of 
exchange,  by  the  payee  against  the  drawer, 
whom  ne  considered  as  the  original  debtor,  and, 
therefore,  debt  would  lie  Iqr  the  payee  of  a  prom- 
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issoiT  Mitt  afiiBrt  the  maker,  who  ia  the  arigi- 
nal  debtor.  Me  rdied  also  oa  the  words  vahM 
received;  and  cited  Hard.  485,  Skin,  398,  Pmr- 
mm  «.  Oarrsfi.  Oom.  Dig.  Debt,  B.  Debt.  A.  S 
and  8.  Salk.  23,  Hmr^M  Case.  Skin.  346,  Ho4§m 
V.  Stewart,  10  Mod.  32,  AiMaball  v.  BaU. 

Hie  objection  that  the  statute  of  limitatioM 
waa  not  permitted  to  be  given  in  evidence  upon 
the  plea  of  ml  de6el,  is  supported  only  by  a 
dictum  of  Chief  Justice  Holt,  in  1  Salk.  278. 
Anon,  at  nisi  prius,  anno  1690,  and  in  the  case 
of  Draper  v.  OUusop,  1  Lord  Ray,  153,  8  Jt  9 
W.  m.  The  reason  which  he  gives  in  the  first 
case  is,  "For  the  statute  has  made  it  no  debt  at 
the  time  of  the  plea  pleaded ;  the  words  of  whidi 
are  in  tne  nresGdt  tense.  But  in  case  on  non 
aaaumpsit  tne  statute  of  limitationa  eannot  he 
given  in  evidence,  for  it  speaks  of  a  time  past, 
and  relates  to  the  time  of  making  the  promise." 
The  reason  ffiven  in  the  case  of  Draper  and 
Glassop  is,  ''because  fion  assumpsit  ffoes  to  the 
preter  tense;  but  upon  nil  debet  pleaded  the 
statute  is  good  evidence,  because  the  issue  is 
joined  per  verba  de  presenti,  and  *with-  [*466 
out  doubt  nil  debet  by  virtue  of  the  statute :  and 
it  is  no  debt  at  this  time,  though  it  waa  a 
debt" 

In  1  Morgan's  Vade  Mecum,  220,  this  ease  is 
dted  with  a  "sed  qwere;"  and  he  advises  that 
the  statute  should  be  pleaded. 

The  expression  of  the  statute  of  Jac.  1,  c  16, 
which  is  the  same  as  that  of  the  aet  of  assembhr 
of  Maryland,  1716,  c  23,  is,  that  the  action  shall 
be  brought  within  such  a  time,  and  not  after. 
It  does  not  extinguish  the  debt,  but  only  ba^ 
the  remedy  at  law.  The  lapse  of  time  is  not  of 
itself  evidence  that  the  defendant  does  not  owe 
the  money.  The  statute  only  ereates  a  disquali- 
fication of  the  plaintiff  u>  recover,  like  that  of 
outlawry,  alien  enemy,  feme  covert,  &c.,  or  it 
may  be  considered  as  a  special  protection  of  the 
defendant,  like  a  certificaie  of  bankruptcy,  in- 
fancy, or  a  discharge  under  an  insolvent  act. 

That  the  debt  is  not  extinguished  by  the  stat- 
ute is  dear  from  the  cases  which  have  been  de- 
dded  since  the  time  of  Lord  Holt. 

In  the  case  of  Quantock  v,  England,  4  Burr. 
2628,  it  was  hdd  that  a  debt  barred  by  the  stat* 
ute  is  a  good  debt  to  support  a  commission  of 
bankrun^.  The  same  was  expressly  dedded 
by  Lord  Mansfield,  at  nisi  prius,  in  the  case  of 
Fowler  V.  Brown,  cited  in  fisp.  N.  P.  563.  And 
in  Trueman  v,  Fenton,  Cowp.  648,  his  Lordship 
said,  "all  the  debts  of  a  bankrupt  are  due  in 
conscience,  notwithstanding  he  has  obtained  his 
certificate.  Though  all  legal  remedy  may  be 
gone,  the  debts  are  dearly  not  extinguished  in 
consdenoe.  Where  a  man  devises  his  estate  for 
pajnnent  of  his  debts, -a  court  of  equity  says, 
(and  a  court  of  law,  in  a  case  properly  before 
them,  would  say  the  same,)  all  debts  barred  hr 
the  statute  of  limitations  shall  come  in,  and 
share  the  benefit  of  the  devise.'' 

Hence  it  appears  that  the  reason  which  Lord 
Holt  gives  for  the  distinction  between  non  as- 
sumpsit and  nil  debet,  is  not  supported.  And 
if  the  reason  fails,  the  law  fails  with  it. 

The  objections  respecting  the  letters  of  ad- 
ministration, and  the  omission  of  i*ae  debet  and 
detinet  were  supposed  to  oome  too  late  after 
verdioti 
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NOTE. 


Th€  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  iised  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  tiie  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

It.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dec.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  r^dily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


AtL  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

Editob. 
U.  S.  Notes  1  Cranch  2  L.  ed.  180—76  p. 
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I  ORA:bTOH. 


1  Cp.  1-45.  2  L.  15,  TALBOT  v.  SBBMAN. 

Salvage.—  Is  a  compensation  for  actual  services  rendered,  demand- 
able  of  right  for  vessels  saved  from  pirates  or  the  enemy.  But  the 
taking  must  be  lawful  and  the  service  must  be  meritorious,  p.  IL 

Cited  In  Clarke  v.  Brig  Dodge  Healy,  4  Wash.  C.  0.  657,  P.  0.  2,849, 
denying  right  to  salvage  where  It  did  not  appear  vessel  was  saved 
by  Ubellanf  8  Instrumentality;  Davidson  v.  Sealskins,  2  Paine,  333,  F. 
C.  3,661,  denying  salvage  because  taking  was  unlawful;  Steamboat 
Narragansett,  01c.  392,  F.  C.  10,020,  denying  salvage  -where  effort 
was  unsuccessful;  Butterworth  v.  Washington,  4  F.  O.  926,  allowing 
slight  salvage,  the  aid  having  been  continuous  and  successful 

Salvage.—  Intent  with  which  recapture  is  made  Is  not  material  on 
question  of  salvage,  p.  34. 

This  holding  is  approved  and  applied  in  Le  Tigre,  3  Wash.  C.  C. 
574,  F.  C.  8,281,  where  seizure  was  not  made  to  protect  or  benefit 
the  owner. 

Salvage.—  To  entitle  to  salvage  the  danger  of  the  property  saved 
must  be  real  and  Imminent,  not  speculative  merely;  but  loss  need 
not  be  Inevitably  certain  but  for  the  salvage,  pp.  22,  23. 

This  principle  is  cited  and  applied  in  Spencer  v.  Steamboat.  1 
Bond,  121,  F.  C.  13,232,  holding  danger  to  life  not  an  essential 
element;  The  Spokane,  67  Fed.  256,  holding  facts  entitled  to  salvage 
although  the  peril  but  slight;  Bark  Delphos,  1  Newb.  419,  F.  C. 
14,400,  discussing  the  various  considerations  which  go  to  fix  amount 
of  salvage;  Steamboat  Pontiac,  5  McLean,  865,  1  Newb.  135,  F.  O. 
8,801,  a  steamboat  held  in  great  danger  from  ice  upon  a  river;  The 
Connemara,  108  U.  S.  357,  27  L.  753,  2  S.  Ct.  756,  awarding  salvage 
to  rescue  from  fire  although  the  danger  of  loss  was  relatively  slight; 
The  Senator,  1  Brown  Adm.  375,  F.  C.  12,664,  holding  danger  suffi- 
cient to  entitle  to  small  salvage;  Brooks  v.  Wm.  Penn,  2  Hughes, 
148,  F.  C.  1,965,  remarking  that  salvage  is  to  bfe  encouraged  by 
liberal  reward.    Approved,  Murray  v.  Charming  Betsey,  2  Or.  121, 

2  L.  227. 

Salvage.— The  rule  Is  that  recapture  of  neutral  vessel  confers  no 
right  to,  but  a  neutral  vessel  captured,  armed  and  manned  by 
French  during  state  of  limited  war  between  France  and  United 
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States  and  recaptured  by  United  States  vessel  Is  liable  for  salvager 
because  danger  of  condemnation  by  French  was  imminent  pp.  81-39. 

Approved  and  followed  in  Murray  v.  Oharming  Betsey,  2  Or.  121^ 
2  L.  227,  as  to  recapture  of  neutral  from  the  French;  Williams  v^ 
Suffolk  Ins.  Co.,  8  Sumn.  276,  F.  O.  17,738,  awarding  salvage  iiv 
similar  case  because  of  practice  of  Buenos  Ayres  government  similar 
to  French.  Cited,  approving  the  general  rule,  in  U.  S.  v.  Wilder,  3- 
Sumn.  315,  F.  C.  16,694.  Cited  in  Peck  v.  Randall,  1  Johns.  177, 
respecting  the  exceptional  rule  where  condemnation  imminent;  simi- 
larly in  Sncwden  v.  Ins.  Co.,  8  Binn.  468,  471,  a  suit  for  insurance 
money  on  vessel;  Clayton  v.  Ship  Harmony,  1  Pet  Adm.  78,  F.  O. 
2,871. 

War.— A  state  of  limited  war  existed  in  1800  between  France  and 
United  States,  p.  33. 

The  proposition  cited  and  affirmed  in  Clayton  v.  Ship  Harmony, 
1  Pet  Adm.  78,  F.  C.  2,871,  awarding  salvage  to  those  resculn/^ 
vessel  captured  by  French. 

Evidence.—  Foreign  laws  must  be  proved  as  facts,  p.  38. 

The  following  citing  cases  approve  and  apply  this  principle:  Han^ 
ley  V.  Donoghue,  116  U.  S.  4,  7,  29  L.  536,  537,  6  S.  Ct  244,  245, 
holding  States  of  Union  foreign  within  the  rule,  and  that  Supreme 
Court  on  error  to  State  court  notices  only  such  laws  as  it  does; 
Liverpool,  etc.,  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  446,  32  L.  794,  9  S. 
Ct  473,  reviewing  authorities  elaborately  and  declining  to  notice 
English  law;  Brashear  v.  Williams,  10  Ala.  633,  holding  Choctaw 
Indian  custom  and  law  as  to  descent  must  be  proved;  Brackett  v.. 
Norton,  4  Conn.  521,  10  Am.  Dec.  181,  and  Dyer  v.  Smith,  12  Conn. 
390,  collecting  cases  and  holding  laws  of  sister  State  foreign  and 
must  be  proved;  Owen  v.  Boyle,  15  Me.  149,  32  Am.  Dec.  145,  dis- 
cussing mode  of  proof  and  noting  the  exception  introduced  by  the 
lending  case;  Bowdltch  v.  Soltyk,  99  Mass.  138,  where  the  proof  was- 
testimony  of  foreign  jurists;  Ward  v.  Morrison,  25  Vt  602,  holding 
that  if  foreign  law  was  claimed  to  be  different  from  domestic  it 
must  be  proved  so;  Allen  v.  Watson,  2  Hill  L.  320,  admitting  official 
publication  of  Georgia  law;  Henthom  v.  Doe,  1  Blackf.  160,  dis- 
cussing acts  of  congress  providing  mode  of  proof;  Ennis  v.  Smith, 
14  How.  427,  14  L.  484,  discussing  modes  of  proof  And  holding  it 
must  be  the  best  evidence  obtainable;  The  Pawashick,  2  Low.  144, 
147,  F.  C.  10,851,  applying  the  rule  !:n  admiralty  and  discussing 
mode  of  proof  of  English  laws;  People  v.  Lambert  5  Mich.  361,  72 
Am.  Dec.  51,  ruling  that  proof  of  sister  State  law  may  be  proved  by 
authenticated  copies;  Barrows  v.  Downs,  9  R.  I.  448,  11  Am.  Bepw 
285,  allowing  Spanish  lawyer  to  prove  Cuban  law;  Dundee  Co.  v. 
Cooper,  26  Fed.  669,  11  Sawy.  507,  permitting  witness  to  testify  that 
certain  volume  was  authoritative  copy  of  English  statutes;  Beach. 
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▼.  Workman,  20  N.  H.  383,  reviewing  cases  and  refasing  to  admit 
Canadian  publication  In  proof  of  English  statute;  Dawson  y.  Peter- 
son, 110  Mich.  433,  68  N.  W.  247,  admitting  Tolume  of  Canadian 
statute  proved  by  testimony  of  Canadian  solicitor.  Cited  in  general 
discussion,  McCall  v.  U.  S.,  1  Dak.  812,  46  N.  W.  610. 

Evidence.— Foreign  public  laws  and  decrees  on  a  subject  of  in- 
ternational concern,  promulgated  by  the  United  States,  can  be 
noticed  without  further  proof  in  United  States  Admiralty  Court 

p.  sa  • 

Approved  and  principle  applied  in  Radcliff  v.  Unit  Ins.  Co.,  7 
Johns.  51,  holding  diplomatic  correspondence  printed  by  the  govern- 
ment admissible.  Cited  approvingly  in  People  v.  Lambert  5  Mich. 
361,  72  Am.  Dec.  51,  discussing  modes  of  proof;  Barrows  v.  Downs, 
9  R.  I.  448,  11  Am.  Rep.  285,  where  Spanish  lawyer  was  allowed  to 
testify  to  Cuban  partnership  law;  Dundee,  etc.,  Co.  v.  Cooper,  26 
Fed.  669,  11  Sawy.  507;  McCall  v.  U.  S.,  1  Dak.  812,  46  N.  W.  610, 
general  discussion;  Allen  v.  Blunt  2  Wood.  &  M.  128,  F.  C.  217, 
general  discussion. 

Appeal  and  error.—  Supreme  Court  with  respect  to  facts  is  limited 
to  the  statement  in  the  lower  court  P-  88. 

Cited  in  Insurance  Co.  v.  Folsom,  18  Wall.  249,  21  L.  237,  collecting 
authorities  and  applying  the  rule  in  reviewing  trial  of  fact  by  court 
without  Jury;  U.  S.  v.  King,  7  How.  865,  12  L.  948,  collecting  cases 
and  applying  the  rule. 

Statutes.—  Legislation  founded  on  mistaken  notion  of  what  is  the 
law  does  not  change  the  actual  state  of  the  law  as  to  pre-existing 
cases,  p.  35. 

Approved  in  Blanchard  v.  R.  R.,  31  Mich.  49,  18  Am.  Rep.  146, 
arguing  that  individuals  can  much  less  change  the  legal  effect  of 
their  written  instruments;  Van  Norman  v.  Jackson,  45  Mich.  210, 
7  N.  W.  798,  holding  legislation  assuming  existence  of  a  remedy  does 
not  establish  it;  Rhoades  v.  Davis,  51  Mich.  311, 16  N.  W.  662,  holding 
that  empowering  statute  does  not  necessarily  show  that  power  did 
not  previously  exist 

Miscellaneous.— Cited  as  to  amendment  of  writ  of  error,  Garland 
V.  Davis,  4  How.  154,  11  L.  918;  cited  as  case  where  ^treasonable 
cause  "  and  "  probable  cause "  were  used  interchangeably;  Stacey 
V.  Emery,  97  U.  S.  646,  24  L.  1036;  cited  Perkins  v.  Hill,  2  Wood.  & 
M.  165,  F.  C.  10,987,  not  in  point  Cited  in  McLaren  y.  Pennington, 
1  Paige,  108,  not  in  point 

1  Cr.  45-103,  2  L.  29.  WILSON  v.  MASON. 

Jurisdiction.— The  compact  of  two  States  cannot  deprive  congress 
of  power  to  regulate  appellate  Jurisdiction  of  Supreme  Court    Ac* 
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cordingly  Virginia  act  making  State  District  Court  decision  final  In 
case  of  caveat  is  nugatory  where  Federal  Constitution  confers 
appellate  Jurisdiction  on  Supreme  Court,  pp.  91,  92. 

Principle  applied  in  Young  v.  Bank,  4  Cr.  388,  2  L.  656,  holding 
invalid  a  corporate  charter  provision  denying  right  of  appeal  in  all 
cases  where  Federal  law  or  law  of  sister  State  conferred  such  right; 
Wheeling  Bridge  Case,  18  How.  433,  15  L.  438*  holding  compact  of 
two  States  as  to  Ohio  river  cannot  restrict  power  of  congress  to  regu- 
late commerce  thereon;  Bx  parte  Holman,  28  Iowa,  105,  4  Am.  Rep. 
169,  holding  one  in  custody  under  Federal  process  cannot  be 'released 
by  habeas  corpus  in  State  court  Cited  arguendo  in  Ex  parte  Biddle, 
2  Mason,  473,  F.  0.  1,391,  on  question  of  removal;  dissenting  opinion. 
Ex  parte  Crane,  5  Pet  200,  205,  8  L.  96,  98,  as  instance  of  Supreme 
Court's  appellate  jurisdiction  and  in  general  discussion  of  juris- 
dictional question;  Baker  y.  Biddle,  1  Bald.  406,  409,  F.  0.  764,  on 
jurisdictional  matters. 

Tinder  Virginia  land  act  of  1779,  a  survey  without  an  entry  Is 
not  sufficient  foundation  for  a  title,  but  it  must  be  by  entry,  pp.  94- 
100. 

Principle  followed  with  express  approval  and  similarly  applied  in 
T.atham  v.  Oppy,  18  Ohio,  110,  112;  Patterson  y.  Bradford,  Hardin 
(Ky.),  Ill,  expressly  approving  and  holding  registering  of  survey 
equally  abortive  if  not  in  pursuance  of  an  entry;  Railroad  v.  Hoye, 
2  Bland  Ch.  261,  holding  survey  made  before  warrant  lodged  with 
surveyor,  void  as  against  regular  entry  and  survey;  see  Kendrick 
V.  Dallum,  1  Overt  499,  as  to  calls  in  an  entry;  Miller  v.  Page, 
6  Call,  39,  40,  41,  42,  where  entry  was  held  too  vague;  Depew  v. 
Howard,  1  Munf.  301,  where  held  sufficient  Cited  generally  In 
Rich  V.  Elliot,  10  Vt  215.  And  see  Hardin  (Ky.),  17,  note;  Carson  y. 
Hanway,  8  Bibb,  160;  McGee  v.  Thompson,  1  Bibb,  133,  134;  Beard 
V.  Smith,  6  T.  B.  Mon.  510. 

Distinguished  in  Overton  v.  Campbell,  5  Hayw.  171,  where  the 
two  claims  rested  upon  different  statutes. 

Land  grrants.— The  Virginia  land  act  provided  the  method  of 
acquiring  title  and  the  courts  may  not  hold  sufficient  the  substitu- 
tion of  equivalent  acts,  pp.  97-100. 

Approved  in  Campbell  v.  Galbreath,  1  Watts,  93,  but  upholding 
an  earlier  entry  although  defective  against  a  later;  Reid  y.  Dodison, 
1  Overt  409,  applying  the  principle  to  a  statutory  requirement  as 
to  notice. 

Distinguished  in  Overton  y.  Campbell,  5  Hayw.  171. 

Land  grant—  The  purpose  of  requiring  entry  by  claimant  was  to 
give  notice.  But  the  fact  that  the  other  claimant  had  actual  notice 
of  survey  does  not  make  that  equivalent  to  entry,  p.  100. 
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• 
Approved  in  Miller  y.  Page,  6  Call,  36,  40,  41;  Latham  t.  Oppy, 
18  Ohio,  110.  Principle  applied  in  Kerr  v.  Mack,  1  Ohio,  166, 
holding  vagueness  in  entry  not  cured  by  actual  notice  to  other 
claimant;  and  In  Smith  v.  Fultz,  4  Serg.  &  R.  479.  Cited  in  general 
discussion  as  to  entry  and  notice  in  Mc Arthur  v.  Phoebus,  2  Ohio, 
420;  Jones  y.  Van  Zant,  5  How.  225,  12  L.  127;  Davis  v.  Bryant,  2 
Bibb,  112. 

Trustee.—  One  acquiring  legal  title  with  notice  of  another's  equity 
Is  pro  tanto  trustee.    But  if  no  equity  then  he  is  not  trustee,  p.  100. 

Cited  and  principle  applied  In  Dunlap  v.  Stetson,  4  Mason,  376,  F. 
0.  4,164,  holding  that  grantor  afterwards  acquiring  paramount  title 
holds  as  trustee  for  his  grantee;  Miller  v.  Aldrich,  31  Mich.  420, 
holding  that  a  certain  grantee  held  Insurance  policy  as  trustee  for 
the  mortgagee;  Buie  v.  Pollock,  55  Miss.  314,  holding  legatees  paid 
before  creditors  to  be  deemed  trustees  for  them.  Cited  generally  in 
consideration  of  Innocent  purchaser's  rights  in  equity  in  Boone  v. 
Chiles,  10  Pet  212,  9  L.  400;  Perkins  v.  Swank,  43  Miss.  358;  and 
Byers  v.  Fowler,  12  Ark.  286,  54  Am.  Dec.  288. 

Caveat  Is  a  remedy  given  to  prevent  a  patent  issuing  where  statu- 
tory directions  have  been  violated  to  the  Injury  of  the  common- 
wealth or  where  some  person  has  a  better  right,  p.  lOL 

Quoted  approvingly  In  Miller  v.  Page,  6  Call,  39. 

Statutes.— In  case  of  doubt  a  literal  construction  leading  to  an 
absurdity  must  be  rejected  In  favor  of  a  more  liberal  which  will 
effectuate  object  intended,  pp.  101,  102. 

Cited  approvingly  in  Weatherhead  v.  Bledsoe,  2  Overt  379. 

Miscellaneous  citations.— Hampton  v.  McGlnnis,  1  Overt.  294, 
and  Turney  v.  Young,  2  Overt  268,  to  point  that  real  property 
laws  should  be  certain  and  uniform;  Pierpont  v.  Fowler,  2  Wood.  & 
M.  31,  F.  C.  11,152,  to  point  that  equitable  remedy  must  be  fuller 
or  better  than  remedy  at  law;  McLaren  v.  Pennington,  1  Paige,  108, 
to  point  that  State  may  change  remedy  upon  contract  Cited 
erroneously  in  Muldrow  v.  Agnew,  11  Mo.  62L 

1  Cr.  103-110,  2  L.  49,  UNITED  STATES  v.  SCHOONER  PEGGY. 

• 

Final  Judgpnent — Last  decree  of  inferior  court  is  final  as  re- 
spects the  power  of  that  court,  but  not  as  respects  its  subject-matter 
unless  acquiesced  under,  p.  109. 

Cited  and  rule  applied  In  Sharon  v.  Hill,  11  Sawy.  308,  26  Fed. 
389,  holding  Superior  Court  judgment  pending  on  appeal  not  res 
judicata;  Hills  v.  Sherwood,  33  Cal.  478,  479,  holding  that  covenant 
in  deed  that  title  would  be  confirmed  by  Federal  court,  not  satisfied 
until  time  of  appeal  had  expired.  Cited  approvingly  In  Oakes  y. 
Rogers,  47  Minn.  39,  28  Am.  St  Rep.  327,  49  N.  W.  331;  Gary  v. 


118  Notes  on  U.  S.  Reports.  1  Cr.  103-110 

Richardson,  35  La.  Ann.  506,  holding  certain  Judgment  final  and 
not  interlocutory. 

Treaty. —  Provision  of  treaty  with  France  for  restoration  of  cap- 
tured property  "  not  yet  definitively  condemned  "  means  property 
still  in  controversy,  such  as  property  condemned  by  lower  court,  but 
as  to  which  appeal  is  pending,  pp.  109, 110. 

Treaty  is  part  of  supreme  law  and,  therefore,  binding  on  the 
Judiciary  which  must  obey  its  mandates,  even  though  affecting  liti- 
gation already  in  court,  and  compelling  the  reversal  of  a  Judgment 
below,  pp.  109,  110. 

Cited  and  principle  applied  in  Pollard  v.  Kibbe,  14  Pet.  412,  415, 
10  L.  519,  520,  in  construing  Spanish  treaty  ceding  Florida;  Fellows 
T.  Blacksmith,  19  How.  372,  15  L.  686,  where  treaty  with  Seneca 
Indians  was  involved;  In  re  Metzger,  17  F.  C.  234,  holding  French 
treaty  as  to  extradition  to  be  enforced  by  the  courts  like  an  act  of 
congress;  In  re  Race  Horse,  70  Fed.  607,  where  Indian  arrested  for 
violating  game  laws  was  released  under  treaty  provision;  Howell 
V.  Fountain,  3  Ga.  179,  46  Am.  Dec.  417,  where  Indian  treaty  pro- 
vision as  to  land  sale  was  held  part  of  the  law  to  be  observed;  Little 
V.  Watson,  32  Me.  225,  holding  treaty  provision  as  to  Canadian 
boundary  supreme  over  provision  of  State  Constitution;  In  re  Kaine, 
14  F.  C.  89,  holding  treaty  is  in  force  as  law  without  any  enabling 
act  Cited  in  State  v.  Foreman,  8  Yerg.  313,  discussing  history  of 
Indian  treaties  at  length,  dissenting  opinion,  Ex  parte  Crane,  5  Pet. 
204,  8  L.  97,  in  general  discussion.  See  also  note  on  the  effect  of 
treaties,  81  Am.  Dec.  539. 

Distinguished  in  Sharon  v.  Sharon,  79  Cal.  647,  22  Pac.  30,  re- 
fusing to  reverse  a  State  court  Judgment  merely  because  it  appeared 
that  the  Federal  court  had  reached  a  different  conclusion. 

Betro8i>ective  lawB.— Where  private  rights  are  involved,  courts 
struggle  hard  against  a  retrospective  construction  of  a  law,  p.  110. 

This  principle  has  been  applied.  In  re  Kean,  2  Hughes,  329,  F.  C. 
7,630,  refusing  to  apply  a  statute  retrospectively  in  cases  where  it 
would  affect  vested  rights  of  individuals.  Cited  in  dissenting 
opinion,  Rich  v.  Flanders,  39  N.  H.  367,  arguing  that  a  retrospective 
law  affecting  remedies  might  be  invalid;  GiUiland  y.  Phillips,  1 
S.  C.  155,  holding  contract  governed  by  usury  law  in  force  when 
entered  into.  Cited  generally,  State  v.  Dews,  Charlt  (Ga.)  406, 
upholding  act  transferring  custody  of  Jail  from  sheriff.  Cited  as 
sustaining  proposition  that  congress  may  validly  pass  retrospective 
lav7s  in  Schenck  y.  Peay,  21  F.  C.  673. 

Appeal  and  error. —  Generally  it  is  for  appellate  court  merely  to 
decide  whether  Judgment  was  valid  when  rendered.    But  if  the 
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law  interrenes  and  the  rule  is  changed  it  must  be  obeyed  and  a 
Judgment,  correct  when  rendered,  be  reversed,  p.  110. 

Cited  and  principle  applied  in  State  v.  Baltimore,  etc.,  R.  R.,  3 
How.  652,  11  L.  722,  where  repeal  of  law  imposing  a  penalty  was 
held  a  remission  thereof;  First,  etc..  Bank  v.  Henderson,  101  Cal. 
810,  35  Pac.  809,  where  act  imposing  penalty  was  repealed  before 
decision  in  appellate  court  and  the  repealing  act  was  held  applicable; 
Ck>le8  y.  Madison  Co.,  Breese  (IlL),  159,  160,  12  Am.  Dec.  166,  107,  * 
where  penal  law  was  repealed  after  verdict  and  before  judgment 
and  was  held  a  bar  to  Judgment;  Thompson  v.  Basset,  5  Ind.  536, 
affirming  that  suit  for  penalty  cannot  be  sustained  after  repeal  of 
law  creating  it;  Bxeter  v.  Stratham,  2  N.  H.  104;  State  v.  Norwood, 
12  Md.  206,  reversing  a  Judgment  based  on  stamp  act  thereafter 
repealed;  Mayor  v.  State,  30  Md.  119,  penal  law  was  repealed  after 
indictment  and  the  repeal  was  held  a  bar;  Day  v.  Day,  22  Md.  539, 
reversing  a  Judgment  allowing  a  patent  on  ground  of  subsequent 
law  prohibiting  it;  State  v.  Edward,  5  Mart.  (O.  S.)  475,  dismissing 
appeal  on  this  ground.  The  principle  is  applicable  where  the  statute 
repealed  Is  criminal  and  necessitates  the  defendant's  discharge; 
Keller  v.  State,  12  Md.  326,  327,  71  Am.  Dec.  597,  598;  Wall  v.  State, 
18  Tex.  697,  70  Am.  Dec.  306;  Mahoney  v.  State,  6  Wyo.  525,  63  Am. 
St  Rep.  67,  42  Pac.  15.  Gited  in  general  discussion  and  more  gen- 
erally applied  in  Price  v.  Nesbit,  29  Md.  266;  Wade  y.  St  Mary's 
School,  43  Md.  181;  Montague  v.  State,  54  Md.  483;  Turner  v.  Bryan, 
83  Md.  374,  35  Atl.  21;  Bayard  v.  McLane,  3  Harr.  (Del.)  233;  Allen 
V.  Farrow,  2  Bailey  L.  587;  State  v.  Taylor,  2  McOord,  490.  See  also 
note  on  effect  of  repeal  of  statute,  12  Am.  Dec.  480. 

Miscellaneous.— Cited  in  Ledgerwood  v.  Picket,  1  McLean,  145, 
F.  O.  8,175,  not  in  point 

1  Or.  110-117,  2  L.  61,  RBSLBR  v.  SHBHSB. 

Practioe.-*  The  Virginia  practice  was  to  admit  a  plea  at  the  term 
next  ensuing  a  Judgment  by  default,  but  at  a  subsequent  term  it  is 
discretionary,  p.  117. 

Gited  in  Martin  v.  Baltimore,  etc.,  R.  R.,  161  U.  S.  686,  38  L.  316, 
14  S.  Ot  538,  where  petition  for  removal  after  prescribed  time  was 
denied.  Cited  in  Dibble  v.  Rogers,  2  Mich.  407,  holding  same  rule 
as  to  discretion  applicable  in  the  granting  of  a  new  trial. 

1  Cr.  117-187,  2  L.  68,  TURNER  v.  FBNDALL. 

Virginia  statute  authorizing  Judgment  against  sheriff  failing  to 
pay  over  execution  moneys,  permits  such  Judgment  at  any  subse- 
quent term  and  not  merely  that  next  ensuing,  pp.  131,  132. 

Evidenoe.-*  Fact  of  insolvency  is  matter  in  pais  to  be  proved  by 
parol  and  other  testimony,  p.  132. 


115  Notes  on  U.  S.  Reports.  1  Cr.  117-137 

Rule  cited  and  followed  In  Dunlop  v.  Munroe,  1  Cr.  C.  C.  541, 
P.  0.  4,167,  and  Noland  v.  Moore,  2  Litt  (Ky.)  368,  aUowlng  proof 
by  parol  that  A.  B.  was  justice  of  peace;  Williams  y.  Clay,  5  Litt. 
57,  allowing  parol  proof  of  discharge  in  insolvency;  Phelps  y. 
Burton,  6  T.  B.  Mon.  37,  holding  such  discharge  not 'within  the 
Issue  of  nul  tiel  record. 

Appeal  and  error. —  To  sustain  exception  to  rejection  of  testimony 
its  relevancy  must  be  made  affirmatively  to  appear,  p.  132. 

Cited  and  principle  applied,  Duffee  y.  Pennington,  1  Ala.  508; 
Crenshaw  v.  Davenport,  6  Ala.  392,  41  Am.  Dec.  57;  Carter  v. 
Bennett,  4  Fla.  839;  Jackson  v.  Roberts,  11  Wend.  429;  Polk  v. 
Robertson,  1  Overt  467.  Cited  generally  on  relevancy  of  testi- 
mony, Blair  V.  Coffman,  2  Overt  177,  6  Am.  Dec.  600. 

Exectitioxi.'^  Money  may  be  seized  upon,  p.  134. 

Cited  and  applied  in  Spencer  v.  Blaisdell,  4  N.  H.  201, 17  Am.  Dec 
414,  in  holding  bank  bills  may  be  attached;  Sheldon  v.  Root,  16 
Pick.  509,  28  Am.  Dec.  267,  holding  further  the  sale  thereof  un- 
necessary; Handy  v.  Dobbin,  12  Johns.  220,  with  express  approval; 
Holmes  v.  Nuncaster,  12  Johns.  396.  Cited  arguendo.  Citizens' 
Bank  v.  Nantucket  Co.,  2  Story,  52,  P.  C.  2,730;  in  U.  S.  v.  Canoe, 
5  Hughes,  493,  P.  C.  14,718,  holding  money  included  within  prohibi- 
tion against  goods  and  chattels;  Corbett  v.  State,  31  Ala.  340,  hold- 
ing bank  bills  may  be  subject  of  larceny;  Doyle  v.  Sleeper,  1  Dana, 
535,  543,  559,  and  Howe  v.  Waysman,  12  Mo.  174,  49  Am.  Dec.  130, 
holding  fraudulent,  as  against  creditors,  a  purchase  by  a  father  in 
his  children's  name;  Bdmonson  v.  Meacham,  50  Miss.  39,  as  to 
similar  deed  in  name  of  wife  and  children;  Harris  v.  Moody,  30  N.  Y. 
277,  282,  86  Am.  Dec.  388,  holding  bank  notes  liable  along  with  rest 
of  cargo  to  contribute  to  general  average  loss;  Dolby  v.  Mullins,  3 
Humph.  437,  but  disapproving  Turner  v.  Pendall  on  the  main 
point 

Execution  may  be  levied  upon  money.  But  it  cannot  be  levied 
upon  money  of  a  defendant  when  in  the  hands  of  a  sheriff  col- 
lected upon  a  judgment  in  such  defendant's  favor  in  another  suit, 
pp.  133-137. 

Turner  v.  Pendall  is  a  leading  case  upon  this  question  and  has 
been  followed  almost  uniformly  by  the  various  States.  The  follow- 
ing citing  cases  in  various  jurisdictions  approve  the  rule,  applying 
it  in  various  ways:  Bamett  v.  Bass,  10  Ala.  954,  holding  the  con- 
trary practice  of  a  coroner  error  and  declaring  that  he  should  have 
made  special  return  setting  forth  the  facts;  Reddick  v.  Smith,  8 
Scam.  (111).  452,  applying  rule  to  attachment  proceedings;  Campbell 
V.  Hasbrook,  24  IlL  246,  holding  question  settled  in  Illinois;  Winton 
y.  State,  4  Ind.  823,  although  a  statute  authorized  levy  on  money  in 
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general  terms;  Hooks  y.  York,  4  Ind.  637,  holding  Judgment  money 
in  court's  hands  not  leviable;  Stratton  v.  Ham,  8  Ind.  90,  note,  hold- 
ing executor  may  be  garnished  as  to  unascertained  distributive 
shares  of  an  estate;  Ck)unty  of  Polk  v.  Sypher,  17  Iowa,  365,  85  Am. 
Dec.  572,  holding  contra,  although  not  distinguishing  main  case 
where  writ  was  not  required  to  be  returned  into  court;  First  v.  Mil- 
ler, 4  Bibb  (Ky.),  312,  Harding  v.  Stevenson,  6  Harr.  &  J.  267;  Jones 
V.  Jones,  1  Bland  Ch.  461, 18  Am.  Dec.  342,  holding  that  sheriff  could 
not  be  compelled  to  return  money  into  another  court  than  that  of  the 
execution;  Hardy  v.  Tllton,  68  Me.  196,  28  Am.  Rep.  35,  collecting  a 
number  of  authorities;  Wilder  v.  Bailey,  3  Mass.  291,  expressly  ap- 
proving the  rule;  Thompson  y.  Brown,  17  Pick.  4t>4,  penalizing  a 
sheriff  for  contrary  practice;  Marvin  v.  Hawley,  9  Mo.  384,  388, 
43  Am.  Dec.  549,  noting  and  criticising  contrary  rule;  Curling  v. 
Hyde,  10  Mo.  376,  denying  that  administrator  can  be  jrarnished  for 
property  In  his  hands;  Bx  parte  Fearle,  13  Mo.  468,  53  Am.  Dec. 
155,  approving  act  of  sheriff  in  obtaining  order  of  court  permitting 
application  of  such  moneys  to  the  second  writ;  State  ex  rel.  v. 
Boothe,  68  Mo.  549,  551,  holding  money  in  sheriff's  custody  from  an 
attachment  afterwards  dissolved  could  not  be  levied  upon  by  execu- 
tion; Crane  v.  Freese,  16  N.  J.  L.  307,  following  the  rule,  although 
statute  authorized  execution  upon  moneys  in  general  terms;  Davis 
V.  Mahany,  38  N.  J.  L.  107,  holding,  however,  that  execution  moneys 
may  be  attached;  Miller  v.  Adsit,  16  "Wend.  363;  Baker  v.  Ken- 
worthy,  41  N.  Y.  217,  reviewing  New  York  cases;  State  v.  Lea,  8 
Ired.  L.  95,  96;  Dawson  v.  Holcomb,  1  Ohio,  276,  13  Am.  Dec.  619; 
Means  v.  Vance,  1  Bailey  L.  40,  expressly  approving  rule;  Hill  v. 
Lacrosse,  etc.,  R.  R.,  14  Wis.  293,  80  Am.  Dec.  784,  collecting  cases 
and  noting  Jurisdictions  contra;  Reno  v.  Wilson,  Hempt.  93,  F.  C. 
11,700a,  applying  the  rule;  Clarke  v.  Shaw,  28  Fed.  356,  24  Blatchf. 
97,  noting  that  Vermont  rule  is  contra,  but  following  principal  case 
as  to  money  in  hands  of  United  States  marshal  in  that  State; 
Pawley  v.  Gains,  1  Overt  209,  adopting  rule  in  Tennessee.    But  see 
Dolby  V.  Mulllns,  8  Humph.  438,  39  Am.  Dec.  181.    The  Vermont 
court  adopted  the  rule  in  Prentiss  y.  Bliss,  4  Vt.  515,  24  Am.  Dec. 
632,  but  afterwards  ruled  contra. 

Cited  in  Summers  y.  Caldwell,  2  Nott  &  McC.  342,  but  upholding 
act  of  sheriff  in  levying  execution  upon  such  execution  money. 
Cited  arguendo  in  Wintercast  v.  Smith,  4  Rawle,  185. 

Distinguished  in  Dunlop  v.  Patterson  Ins.  Co.,  74  N.  Y.  150,  30 
Am.  Rep.  285,  holding  money  deposited  with  court  clerk  in  lieu 
of  undertaking  on  appeal  liable  to  attachment  Denied  in  Dolby  v. 
Mulllns,  3  Humph.  438,  39  Am.  Dec.  181,  adopting  rule  that  sheriff 
may  so  levy  on  execution  moneys.  Denied  in  Hamilton  y.  Ward, 
4  Tex.  367,  369,  Pace  v.  Smith,  57  Tex.  560,  561,  and  Mann  v.  Kelsey, 
71  Tex.  613,  10  Am.  St  Rep.  803,  12  S.  W.  45,  f oUowing  Tennessee 
rule. 
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Execution.— An  execution  creditor  has  no  property  In  or  title  to 
any  specific  pieces  of  money  realized  by  the  sheriff  under  the  exe- 
cution, p.  134. 

I'his  principle  recognized  and  applied  in  Carlton  v.  Conroy,  21  Cal. 
172,  holding  that  creditor  cannot  follow  such  moneys  deposited  by 
sheriff  with  his  banker;  Scott  v.  Smith,  2  Kan.  446,  holding  depositor 
In  bank  had  no  leviable  property  in  any  specific  money;  Adams  v. 
Lane,  38  Vt  646,  holding  execution  moneys  deposited  by  sheriff 
with  his  banker  not  attachable. 

Sheriffs.—  It  is  proper  practice  for  sheriff  having  money  collected 
for  execution  creditor  against  whom  he  holds  a  writ  of  execution 
to  return  the  money  into  court  in  conformity  with  the  writ,  so  stat- 
ing, and  not  apply  it  on  the  execution,  pp.  136,  137. 

Approved  and  practice  followed:  Bank  of  Minnesota  v.  Hayes,  11 
Mont  638,  639,  640,  29  Pac.  91;  Hickman  v.  Matlock,  1  Overt  252. 
Principle  approved  and  applied  in  distribution  of  remnants  and 
surpluses  in  admiralty.  The  Fanny,  8  P.  0.  992.  Oited  in  Acker  v. 
Ledyard,  8  N.  Y.  63,  applying  the  principle  in  holding  that  sheriff 
may  protect  himself  against  hostile  claimants  to  execution  moneys 
by  paying  into  court;  Clerk's  Oflice  v.  Allen,  7  Jones  L.  158,  holding 
that  court  may  order  application  of  plaintiff's  execution  money  in 
sheriff's  hands,  to  payment  of  his  costs.  Cited  approvingly.  First 
etc.,  Bank  v.  Hanchett,  126  111.  606,  16  N.  B.  909;  Harding  v.  Steven- 
son, 6  Harr.  &  J.  267;  Dennlson  v.  Circuit  Judge,  37  Mich.  284; 
Jones  V.  Jones,  1  Bland  Ch.  461,  18  Am.  Dec.  342,  and  Briggs  v. 
Planters'  Bank,  1  Freem.  Ch.  686,  holding  sheriff  cannot  be  required 
to  return  moneys  into  another  court  than  that  of  the  execution; 
Stebbins  v.  Walker,  14  N.  J.  L.  93,  97,  100,  25  Am.  Dec.  501,  605,  508, 
remarking  that  sheriff  may  pay  money  over  where  no  conflicting 
claims,  but  is  entitled  to  protect  himself  by  paying  it  into  court; 
Williams  v.  Rogers,  6  Johns.  167,  remarking  that  surplus  moneys 
of  defendant  in  execution  in  sheriff's  hands  might  be  subjected  to  a 
second  execution.    Dewey  v.  White,  66  N.  0.  228,  arguendo. 

Miscellaneous. —  Distinguished  in  Williamson  v.  Ringgold,  4  Or. 
0.  0.  69,  F.  0.  17,766,  as  not  in  point  on  question  of  replevin.  Cited 
in  Baker  y.  Allen,  2  Overt  176,  on  point  that  regularity  of  sum- 
mary proceedings  ought  to  be  favored  in  appellate  court 
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exduslTe .'......••••. 118 

Jurisdiction  to  Issue  mandamus • ••••••  119 

Jurisdiction  of  inferior  Federal  courts  as  to  mandamus,  etc.  •••••• ISO 

Supreme  Court  may  mandamus  Inferior  Fecieral  courts .«••••  181 

Its  jurisdiction  to  issue  habeas  corpus,  etc 182 

Original  jurisdiction  of  Supreme  Court  not  ezdusiTe 188 

Principles  of  leading  case  applied  in  interpretation  of  jurisdictional  quea- 

tionslnState  courts • 184 

Principle  that  afflrmatlTe  words  imply  a  negative  aiqpllad  In  oonstruction  of 

State  Constitutions 185 

AndiD  Tarious  other  ways ...••••..••.. • 185 

Appellate  jurisdiction  ''revises  and  corrects** 187 

Other  jurislictional  matters  on  which  Marbury  t.  Madison  is  authority. 180 

Miscellaneous  jurisdictional  citations 180 

Mandamus — to  entitle  to,  there  must  be  a  clear  legal  right  and  absence  of  other 
adequate  remedy.  It  may  issue  against  high  ezecutive  officers.  Its  pro- 
priety determined  by  nature  of  act  sought  to  be  enforced 181 

Conditions  prerequisite  to  its  issuance 181 

Absence  of  other  remedy 188 

May  issue  against  ezecutive  officer  to  enforce  performance  of  ministerial 

duty 188 

What  is  ministerial  duty 186 

As  to  mandamus  to  State  governor ........•..•..•.•....•.•.••••••••  141 

Mandamus  to  lower  court 142 

May  be  compelled  to  sign  bill  of  exceptions ....*•.  148 

And  do  various  acts ,:.........  148 

Appointments  to  office —right  to  an  aoDointlve  office  is  complete  on  perfbrm* 

ance  of  last  act  by  appoinung  power,  and  becomes  irrevocable 144 

Acceptance  is  unnecessary 145 

But  appointee  who  does  not  accept  is  not  completely  Inducted  into  office.  ^, .  146 

Practice  of  Federal  executive ...........4 •  148 

Delivery  of  commission  not  necessary .  ....•.....••...  .......................  147 

But  may  be  made  a  prerequisite  condition...... 148 

Appointment,  when  complete,  is  Irrevocable ..••.•••. 148 

Where  the  office  is  elective  and  not  appointive 140 

Power  of  removal  as  incident  to  appointment 160 

Miscellaneous  points  respecting  appointments 161 

Commission  is  mere  evidence  of  the  appointment  and  not  necessary  to  its  vesti- 

ture 161 

When  ordered  to  be  recorded  it  is  to  be  deemed  recorded 168 

Constitutional  law— courts  may  not  inquire  into  and  control  political  matters 

left  to  the  executive  discretion ...  168 

It  is  not  only  the  right  but  the  duty  of  the  judiciary  to  annul  unconstitu- 
tional laws 166 

Oursisagovemmentof  lawsBot  of  men .•••••• 160 

lOscellaneous  oitatlona ..•••.  160 

Jurisdiction  of  Supreme  Court—  Since  affirmative  words  must 
often  be  understood  as  implying  a  negative,  the  grant  of  original 
Jurisdiction  to  the  Supreme  Court  contained  in  the  Constitution, 
implies  that  its  original  jurisdiction  shall  be  restricted  to  the  con- 
stitutional grant;  and  an  act  of  congress  authorizing  an  additional 
original  jurisdiction  to  issue  mandamus  and  other  writs,  Is  pro  tanto 

void.    So  also  it  seems  that  the  grant  of  original  Jurisdiction  in  the 
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specified  Instances  implies  a  prohibition  against  the  concurrent  ex- 
ercise of  any  of  that  Jurisdiction  by  other  courts,  pp.  173-176. 

As  has  been  seen  above  the  Supreme  Court  held  in  this  case 
that  its  original  Jurisdiction  could  not  be  enlarged  by  congress, 
llarbury  y.  Madison  has  been  deemed  to  have  ''settled  this  con- 
struction of  the  Constitution  •  •  •  and  no  one  who  has  exam- 
ined the  subject  now  questions  it"  Florida  t.  Qeorgia,  17  How. 
606,  609, 16  L.  199,  20L  See  also  Harrison  v.  Nixon,  0  Pet.  610,  680,  9 
la.  211.  218;  U.  S.  ▼.  New  Bedford  Bridge,  1  Wood.  &  M.  440,  F.  C. 
16,867;  California  v.  Southern  Pacific  Co.,  167  U.  S.  261,  39  L.  695,  15 
S.  Ct  604;  Jim  v.  State,  3  Mo.  147,  149;  Ex  parte  Vallandigham,  1 
Wall  262, 17  L.  698;  Virginia  ▼.  Rives,  100  U.  S.  327.  26  L.  672.  And 
if  not  by  congress  then  not  by  the  courts  themselves.  Accordingly 
it  has  been  held  that  certiorari  would  not  issue  from  it  to  review 
proceedings  of  a  military  commission  ordered  by  a  general  officer 
of  the  United  States  army.  Ex  parte  Vallandigham,  1  WalL  262, 
17  L.  698.  And  that  parties  may  not  come  in  as  interveners  when 
a  prize  cause  is  before  the  Supreme  Court,  who  were  not  parties 
below,  the  Supreme  Court  having  no  original  Jurisdiction  in  prize 
causes.  The  William  Bagaley,  6  WalL  412,  18  L.  691.  Ana  in  a 
more  recent  case  the  proposition  is  relied  on  in  denying  the  original 
Jurisdiction  of  the  Supreme  Court  in,  a  suit  between  a  State  and 
citizens  of  the  same  as  well  as  of  a  foreign  State.  California  v. 
Southern  Pacific  Co.,  167  U.  8.  261,  89  L.  696,  16  S.  Ct  604.  This 
fact  has  also  been  pointed  out  as  one  of  the  peculiaritieB  of  the 
Supreme  Court  in  a  case  discussing  the  limited  character  of  the 
Federal  Jurisdiction  and  holding  that  a  Federal  criminal  indict- 
ment must  be  sustainable  by  the  provisions  of  Federal  law.  It  is 
also  made  the  basis  for  the  proposition  that  it  is  incompetent  for 
the  Supreme  Court  upon  motion  in  a  mandamus  proceeding  pending 
before  it  on  appeal,  to  substitute  the  name  of  a  new  incumbent  as 
defendant  in  place  of  that  of  his  predecessor  in  office.  U.  8.  ▼. 
BoutweU,  17  WaU.  609,  21  L.  722,  8  MacA.  177,  178. 

j'arlfldletioa  of  the  Supreme  Court  to  issue  mandamus. —  A 
further  and  most  important  consequence  of  this  rule  that  the 
original  Jurisdiction  of  the  Supreme  Court  may  not  be  enlarged 
is  the  fact  that  the  Supreme  Court  is  thus  cut  off  from  power  to 
issue  the  prerogative  writs  except  as  incident  and  auxiliary  to  the 
exercise  of  a  Jurisdiction  already  otherwise  acquired.  It  can, 
therefore,  only  issue  mandamus  in  the  exercise  of  original  Juris- 
diction in  the  few  cases  ^*  where  a  State  or  ambassador  or  other 
public;  minister,  or  a  consul  or  a  vice-consul  is  a  party,"  since  it 
is  only  in  these  cases  that  it  has  original  Jurisdiction  at  all. 
Virginia  ▼.  Rives,  100  U.  S.  327,  26  L.  672.  These  restrictions  on 
the  power  to  issue  mandamus  were  specifically  decided  in  Marbury 
V.  Madison,  and  the  citations  concerned  therewith  are,  therefore, 
more  numerous.    As  to  the  proposition  that  the  Supreme  Court  has 
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no  Jurisdiction  to  Issue  mandamus  in  the  exercise  of  its  original 
jurisdiction,  except  as  noted  above,  there  seems  to  have  been  no 
subsequent  diversity  of  opinion.  Apparently  but  one  other  case  has 
reached  the  Supreme  Oourt  upon  this  question.  McGluny  v.  Silll- 
man,  2  Wheat  370,  4  L.  263.  Marbury  v.  Madison  has  "  ever  since 
been  accepted  as  fixing  the  construction  of  this  part  of  the  Gon- 
Btitutlon."  Bx  parte  Yerger,  8  Wall.  97,  19  L.  336.  See  also  Riggs 
v.  Johnson  Co.,  6  Wall.  188,  18  L.  774;  Bx  parte  Newman,  14  Wall.  . 
165,  20  L.  879;  U.  S.  v.  Boutwell,  17  Wall.  609,  21  L.  722. 

Jurisdiction  of  inferior  Pederal  courts  in  the  matter  of  man- 
damus and  other  writs. —  There  has,  however,  been  considerable 
litigation  in  the  settlement  of  other  phases  of  the  question.  It 
was  early  decided  that  the  Oircuit  Courts  of  the  United  States  were 
similarly  without  power  to  issue  mandamus  to  executive  officers, 
M'Intire  v.  Wood,  7  Cr.  504,  3  L.  420;  M'Clung  v.  Silliman,  6 
Wheat  604,  5  L.  341;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  426,  433, 
F.  G.  16,826;  State  ex  rel.  Attorney-General  v.  Cunningham,  Secre- 
tary of  State,  81  Wis.  503.  51  N.  W.  736;  except  in  Ihe  exercise  of  a 
Jurisdiction  already  otherwise  acquired  —  as  for  instance,  to  com- 
pel county  officers  to  levy  a  tax  to  pay  railroad  bonds,  it  having  been 
duly  decided  that  the  bonds  were  a  valid  obligation  and  this  the 
proper  remedy.  Riggs  v.  Johnson  Co.,  6  Wall.  188,  18  L.  774.  But 
much  of  the  effect  of  this  ruling  was  counteracted  by  the  further 
holding  of  another  early  case,  that  the  Jurisdiction  of  the  Circuit 
Court  for  the  District  of  Columbia  is  more  extensive.  And  it  is 
well  settled  that  that  tribunal  and  its  successor  the  Supreme  Court 
for  the  district,  may  issue  mandamus  to  officers  of  the  executive 
department  of  the  government  to  compel  the  performance  of*  mere 
ministerial  duties.  The  leading  case  arose  upon  a  petition  for  a 
mandamus  to  the  postmaster-general  to  compel  him  to  credit  ap- 
plicants with  certain  sums  of  money  on  mail  contracts  as  provided 
by  special  act  of  congress.  The  Circuit  Court  for  the  District  of 
Columbia  took  Jurisdiction  and  ordered  the  mandamus  to  issue. 
Upon  appeal  this  decision  was  affirmed  though  not  without  vigorous 
dissent  on  the  part  of  three  members  of  the  court.  The  cases  hold- 
ing that  the  Circuit  Courts  in  the  several  States  had  no  Jurisdiction 
to  issue  mandamus  except  in  the  exercise  of  a  Jurisdiction  already 
otherwise  acquired,  were  distinguished  upon  the  ground  that  con- 
gress had  not  conferred  upon  them  all  of  the  Judicial  power  of  the 
United  States  as  it  had  upon  the  Circuit  Court  for  the  district;  and 
the  decision  was  rested  mainly  upon  the  giound  that  as  the  com- 
mon law  of  Maryland  passed  with  the  ceded  territory  and  continued 
a  part  of  the  law  of  the  District  of  Columbia,  this  law,  unless  re- 
pealed in  some  way,  continued  in  force  and  gave  a  right  to  the 
remedy  of  mandamus  wherever  such  a  right  existed  at  common 
law.  Kendall  y.  U.  S.,  12  Pet.  617,  618,  621,  651,  9  L.  1218,  1219, 
1231;  affirming  U.  S.  v.  KendaU.  5  Cr.  G.  C.  163,  175,  183,  187, 
190,  259,  F.  G.  15,517.    See  also  State  ex  reL  v.  Cunningham,  81  Wis. 
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503,  51  N.  W.  736.  Mandamus  and  the  other  State  writs  have  is- 
sued from  that  court  to  the  executive  officers  of  the  Federal  govern- 
ment in  a  great  variety  of  cases,  which  it  is  not  necessary  to  note 
at  greater  length  in  this  connection. 

Supreme  Court  znay  mandamus  inferior  Federal  courts. —  But 
although  the  decision  in  the  leading  case  frustrated  the  intention 
of  congress  to  confer  upon  the  Supreme  Court  powor  to  mandamus 
executive  officers  of  the  United  States,  the  prohibition  of  the  Con- 
stitution was  held  to  offer  no  impediment  to  the  issuance  of  the 
writ  to  other  Federal  courts.  And  this,  because  cases  in  whlcli 
mandamus  issues  to  such  courts  are  cases  involving  the  exercise  of 
appellate  and  not  original  jurisdiction.  Ex  parte  Crane,  5  Pet. 
200.  8  L.  96;  Ex  parte  Newman,  14  Wall.  165,  20  L.  879;  Vh-- 
ginia  v.  Rives,  100  U.  S.  327,  25  L.  672.  The  citations  do  not  lead 
us  into  an  extensive  discussion  of  the  circumstances  under  which 
mandamus  Issues  in  accordance  with  the  principles  and  usages  of 
law  to  lower  courts.  In  one  of  the  citations  it  issued  to  compel  a 
Judge  to  sign  a  bill  of  exceptions.  Ex  parte  Crane,  5  Tet  189,  8 
L.  92.  And  in  another  to  the  Federal  Circuit  Court  at  the  instance 
of  the  Virginia  State  court  to  compel  the  removal  of  a  cause  of 
which  the  Federal  court  had  improperly  taken  cognizance,  into  the 
State  tribunal  Virginia  v.  Rives,  100  U.  S.  313,  25  L.  667.  But  it 
will  not  issue  to  control  the  discretion  of  a  lower  court.  Ex  parte 
Newman,  14  WalL  166,  20  L.  879.  In  that  case  Mr.  Justice  Clifford, 
speaking  for  the  court,  thus  states  the  rule:  *'  Applications  for 
mandamus  to  a  subordinate  court  are  warranted  by  the  principles 
and  usages  of  law  in  cases  where  the  subordinate  court,  having 
Jurisdiction  of  a  case,  refuses  to  hear  and  decide  the  controversy, 
or  where  such  a  court,  having  heard  the  causes,  refuses  to  render 
Judgment  or  enter  a  decree  in  the  case;  but  the  principles  and  usages 
of  law  do  not  warrant  mandamus  to  re-examine  a  judgment  or 
decree  of  a  subordinate  court  in  any  case,  nor  will  the  writ  be 
issued  to  .direct  what  judgment  or  decree  such  a  court  shall  render 
in  any  pending  case,  nor  will  the  writ  be  issued  in  any  case  if  the 
party  aggrieved  may  have  a  remedy  by  writ  of  error  or  appeal,  as 
the  only  office  of  the  writ  when  issued  to  a  subordinate  court 
is  to  direct  the  performance  of  a  ministerial  act,  or  to  com- 
mand the  court  to  act  in  a  case  where  the  court  has  Jurisdic- 
tion and  refuses  to  act,  but  the  supervisory  court  will  never  pre- 
scribe what  the  decision  of  the  subordinate  court  shall  be,  nor 
will  the  supervisory  court  interfere  in  any  way  to  control  the 
Judgment  or  discretion  of  the  subordinate  court  in  disposing  of 
the  controversy."  14  Wall.  152,  165-166,  20  L.  879.  In  a  learned 
opmion  in  Virginia  v.  Rives,  100  U.  S.  313,  329,  25  L.  673,  Mr. 
Justice  Field  also  enters  into  a  discussion  of  this  point  and 
holds  that  "  It  is  well  settled  that  the  writ  of  mandamus  will 
Issue  to  correct  the  action  of  subordinate  or  inferior  courts  or 
Judicial  officers,  where  they  have  exceeded  their  jurisdiction  and 


i 


1  Or.  137-180  Notes  on  U.  S.  Reports.  122 

there  is  no  other  remedy.  'It  issues/  says  Blacl^stone,  'to  the 
Judges  of  any  inferior  court,  commanding  them  to  do  justice 
according  to  the  powers  of  their  office,  whenever  the  same  is 
delayed.  For  it  is  the  peculiar  business  of  the  Court  of  King's 
Bench  to  superintend  all  inferior  tribunals,  and  therein  to  enforce 
the  due  exercise  of  all  those  Judicial  or  ministerial  powers  with 
which  the  crown  or  the  legislature  have  invested  them;  and  this  not 
only  by  restraining  their  excesses,  but  also  by  quickening  their 
negligence  and  obviating  the  denial  of  Justice.'  3  BL  Com.  110.'* 
Accordingly  it  was  there  held  the  proper  remedy  to  reinstate  the 
Jurisdiction  of  a  ^tate  court  where  a  Federal  Circuit  Court  had 
improperly  allowed  a  removal. 

Jurisdiction  of  the  Supreme  Court  to  issue  habea3  corpus,  etc — 
Although  concerned  primarily  with  the  question  of  Jurisdiction  to 
issue  mandamus,  the  reasoning  of  the  leading  case  extends  equally 
to  the  writ  of  habeas  corpus;  and  the  issuance  of  that  writ  by  the 
Supreme  Court,  except  in  those  cases  in  which  it  has  original 
Jurisdiction,  must  be  Justified  as  an  exercise  of  appellate  Jurisdiction, 
Ex  parte  Bollman,  4  Cr.  100,  106,  2  L.  563,  565;  Bx  parte  Watkins, 
7  Pet  572,  8  L.  788;  In  re  Matter  of  Metzger,  5  How.  191,  12  L.  Ill; 
In  re  Kaine,  14  How.  119,  128,  14  L.  351,  355;  Ex  parte  Wells,  18 
How.  317, 15  L.  426;  Ex  parte  Yerger,  8  Wall.  97,  19  L.  336;  Ex  parte 
Virginia,  100  U.  S.  341,  25  L.  677;  Ex  parte  Clarke.  100  U.  S.  408,  25 
L.  728;  In  re  McDonald,  16  F.  C.  25.  It  has,  however,  uniformly 
been  held  that  the  issuance  of  this  writ  does  involve  an  exercise  of 
appellate  Jurisdiction.  "  It  is  a  revision  of  a  decision  of  an  in- 
ferior court  by  which  a  citizen  has  been  committed  to  Jail,"  observed 
Chief  Justice  Marshall  in  one  of  the  earliest  of  these  cases;  "  It  has 
been  demonstrated  at  the  bar  that  the  question  brought  forward 
on  habeas  corpus  is  always  distinct  from  that  which  is  involved 
in  the  cause  itself.  The  question  whether  the  Individual  shall  be 
imprisoned  is  always  distinct  from  the  question  whether  he  shall 
be  convicted  or  acquitted  of  the  charge  on  which  he  is  to  be  tried, 
and,  therefore,  these  questions  are  separated  and  may  be  decided  in 
different  courts.  The  decision  that  the  individual  shall  be  im- 
prisoned must  always  precede  the  application  for  a  writ  of  habeas 
corpus,  and  this  writ  must  always  be  for  the  purpose  of  revising 
that  decision,  and,  therefore,  appellate  in  its  nature."  Ex  parte 
Bollman,  4  Cr.  101,  4  L.  563.  In  a  later  case  Mr.  Justice  McLean 
was  of  opinion  that  "  there  is  some  refinement  in  denominating  that 
an  appellate  power  which  is  exercised  through  the  instrumentality 
of  a  writ  of  habeas  corpus,"  In  re  Metzger,  5  How.  191,  12  L.  Ill; 
though  he  makes  no  question  but  that  such  was  the  settled  rule  of 
law.  The  case  decided  that  the  writ  would  not  issue  to  inquire 
into  an  order  of  commitment  made  by  a  district  Judge  at  chambers, 
as  the  court  had  no  appellate  supervision  over  such  an  order;  but 
the  authority  of  the  case  "  has  been  much  shaken."  In  re  Kaine^ 
14  How.  103,  14  L.  345;  Ex  parte  Yerger,  8  WaU.  85,  19  L.  332;  Bz 
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parte  Virginia,  100  U.  8.  841,  25  L.  677«  And  It  seems  to  be  re- 
garded as  sporadic  and  not  in  harmony  with  the  general  tendency 
of  the  cases  which  rather  incline  to  an  extension  of  the  Juris- 
diction to  issue  habeas  corpus  to  all  commitments  made  by  oflacera 
exercising  any  part  of  the  Judicial  power  of  the  United  States. 

In  a  number  of  cases  habeas  corpus  has  issued  to  the  Circuit 
OourtB.    Ex  parte  Wells,  18  How.  817,  15  L.  426;  Ex  parte  Watkins, 

7  Pet  572,  8  L.  788;  Ex  parte  Yerger,  8  WalL  85,  19  L.  332;  Ex 
parte  Clarke,  100  U.  8.  408,  25  L.  728..  The  writ  of  habeas  corpus 
may  even  issue  in  cases  not  made  cognizable  by  writ  of  error,  Bx 
parte  Clarke,  100  U.  8.  408,  25  L.  728;  or  appeal.  Ex  parte  Yerger, 

8  Wall.  85,  19  L.  332.  It  has  also  issued  "in  favor  of  liberty" 
where  error  would  admittedly  have  been  a  more  appropriate  method 
of  procuring  a  review.  Ex  parte  Virginia,  100  U.  S.  343,  25  L.  678. 
And  it  has  been  held  that  a  writ  issued  returnable  to  a  Justice  of 
the  Supreme  Court,  might  be  tried  by  the  whole  court  if  it  was  a 
proper  case  for  the  exercise  of  its  appellate  Jurisdiction.  Ex  parte 
Clarke,  100  U.  S.  408,  25  L.  728. 

In  denying  the  argument  that  certiorari  is  coextensive  with 
mandamus,  the  Supreme  Court  of  New  Jersey  remarked  in  an  early 
case  that  while  the  right  to  mandamus  the  secretary  of  State  was 
decided  by  the  leading  case,  it  could  scarcely  be  held  that  certiorari 
would  have  been  a  proper  method  of  reviewing  the  action  of  that 
officer,  had  he  erroneously  granted  Mr.  Marbury's  commission. 
Whitehead  v.  Gray,  12  N.  J.  L.  86,  40. 

The  origrinal  Jurisdiction  of  the  Supreme  Oourt  not  exclucdTe  — 
dictum  of  the  leadings  case  qualified.— As  has  been  seen  above, 
Marbury  y.  Madison  settled  the  proposition  that  the  original  Juris- 
diction of  the  Federal  Supreme  Court  cannot  be  enlarged  .by  con- 
gress. The  reasoning  of  the  case  goes  further,  however,  and  denies 
the  right  of  congress  to  give  appellate  Jurisdiction  where  the  Con- 
stitution confers  originaL 

This  second  proposition  the  courts  have  had  to  modify  and  ex- 
plain. A  case  came  before  the  Supreme  Court,  on  appeal,  a  few 
years  after  the  decision  In  Marbury  v.  Madison,  in  which  the  State 
of  Virginia  and  one  of  Its  citizens  were  parties,  the  question  at 
issue  involving  the  construction  of  an  act  of  congress.  It  was  urged 
that  as  the  Supreme  Court  had  original  Jurisdiction  in  cases  in 
which  a  State  was  a  party,  this  excluded  its  appellate  Jurisdiction. 
But  the  court  held  otherwise,  and  decided  that  the  original  Juris- 
diction of  the  Supreme  Court  in  cases  in  which  a  State  was  a  party, 
referred  only  to  those  cases  in  which  the  Supreme  Court  obtained 
Jurisdiction  by  reason  of  the  character  of  the  parties,  and  not  at  all 
to  those  cases  In  which  the  Federal  Jurisdiction  attached,  because 
the  question  involved  arose  under  the  Constitution,  treaties  or  laws 
of  the  United  States.  Referring  to  the  Constitution,  based  upon 
Marbury  y.  Madison,  the  court,  speaking  again  by  Chief  Justice 
Marshall,  observed:    ''The  truth  is  that  where  the  words  confer 
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only  appellate  jurisdiction,  original  jurisdiction  is  most  clearly  not 
given;  but  where  the  words  admit  of  appellate  jurisdiction,  the 
power  to  take  cognizance  of  the  suit  originally,  does  not  necessarily 
negative  the  power  to  decide  upon  it  on  an  appeal,  if  It  may  originate 
in  a  different  court 

"  It  is,  we  think,  apparent,  that  to  give  this  distributive  clause 
the  interpretation  contended  for,  to  give  to  its  affirmative  words 
a  negative  operation.  In  every  possible  case,  would  in  some  Ifi- 
stances  defeat  the  obvious  intention  of  the  article.  •  •  •  The 
court  may  imply  a  negative  from  affirmative  words  where  the  Im- 
plication promotes,  not  where  It  defeats  the  intention."  Ck)hens  v. 
Virginia,  6  Wheat  397-398,  5  L.  289,  11  Wheat  472,  n.,  6  L.  623. 
Again,  speaking  directly  of  the  leading  case,  the  chief  justice  ob- 
serves: '*  It  is  a  maxim  not  to  be  disregarded  that  general  ex- 
pressions in  every  opinion  are  to  be  taken  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  beyond  the 
case  they  may  be  respected,  but  ought  not  to  control  the  judgment 
In  a  subsequent  suit  when  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious.  The  question  actually  before 
the  court  Is  investigated  with  care  and  considered  in  its  full  extent 
Other  principles  which  may  serve  to  illustrate  it  are  considered  in 
their  relation  to  the  case  decided,  but  their  possible  bearing  on  all 
other  cases  is  seldom  completely  investigated."  Ibid.,  pp.  899,  400, 
6  L.  290. 

Farther  modifications  in  later  cases.—  Later  cases  have  not  how- 
ever, left  even  this  much  of  the  doctrine  of  an  exclusive  original 
jurisdiction.  The  judiciary  act  of  1789  invested  the  District  Courts 
of  the  United  States  with  "  jurisdiction  exclusively  of  the  courts  of 
the  several  States,  of  all  suits  against  consuls  or  vice-consuls."  And 
this  provision  was  early  declared  constitutional,  notwithstanding 
the  fact  that  the  Constitution  confers  upon  the  Supreme  Court 
original  jurisdiction.  Gittings  v.  Crawford,  Taney,  1,  F.  C.  6,465. 
See  also  U.  S.  v.  Ravara,  2  Dall.  297,  1  L.  388;  State  v.  De  La  Poret, 

2  Nott  &  McC.  217,  224;  Davis  v.  Packard,  7  Pet  284,  8  L.  687,  11 
Wheat  472,  n.,  6  L.  623;  Bors  v.  Preston,  111  U.  S.  258,  28  L.  421, 
4  S.  Ct  410;  contra.  Com.  v.  Kosloff,  6  Serg.  &  R.  545,  549.  In 
Oittlngs  V.  Crawford,  Chief  Justice  Taney  observed,  after  an 
elaborate  review  of  the  authorities,  that  '*  the  true  rule  in  this  case 
is,  I  think,  the  rule  which  is  constantly  applied  to  ordinary  acts  of 
legislation  in  which  the  grant  of  jurisdiction  over  a  certain  subject- 
matter  to  one  court  does  not  of  itself,  imply  that  that  jurisdiction 
Is  to  be  exclusive.  In  the  clause  in  question  there  is  nothing  but 
mere  affirmative  words  of  grant  and  none  that  import  a  design  to 
exclude  the  subordinate  jurisdiction  of  other  courts  of  the  United 
States  on  the  same  subject-matter."  Taney,  1,  9,  F.  C.  5,465.  And 
the  following  significant  language  is  used  by  Chief  Justice  Waite 
In  Ames  v.  Kansas:  "  In  view  of  the  practical  construction  put  on 
this  provision  of  the  Constitution  by  congress  at  the  very  moment 
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of  the  organization  of  the  government,  and  of  the  significant  fact 
that  from  1789  until  now  no  court  of  the  United  States  has  ever  in 
its  actual  adjudications  determined  to  the  contrary,  we  are  unable 
to  say  that  it  is  not  within  the  power  of  congress  to  grant  to  the 
inferior  courts  of  the  United  States  jurisdiction  in  cases  where  the 
Supreme  Court  has  been  vested  by  the  Constitution  with  original 
jurisdiction.  It  rests  with  the  legislative  department  of  the  govem- 
.ment  to  say  to  what  extent  such  grants  shall  be  made,  and  it  may 
safely  be  assumed  that  nothing  will  ever  be  done  to  encroach  upon 
the  high  privileges  of  those  for  whose  protection  the  constitutional 
provision  was  intended.  At  any  rate  we  are  unwilling  to  say  that 
the  power  to  make  the  grant  does  not  exist"  111  U.  S.  469,  28  L. 
490,  4  S.  Ot  447. 

Jurisdiction  of  State  courts  not  barred.—  Neither  does  the  grant 
to  the  Supreme  Court  of  original  jurisdiction  in  cases  in  which  a 
State  is  a  party  preclude  the  Supreme  Court  of  a  State  from  taking 
jurisdiction  of  a  case  between  a  State  and  a  citizen  of  another 
State.  Delafield  v.  State  of  Illinois,  26  Wend.  215;  affirmed,  2  Hill^ 
168.  Nor  does  the  fact  that  the  Supreme  Court  is  given  appellate 
jurisdiction  in  cases  in  which  the  United  States  is  a  party  preclude 
the  United  States  from  coming  in  as  a  party  in  an  original  con- 
troversy between  two  States  before  the  Federal  Supreme  Court. 
Florida  v.  G^rgia,  17  How.  505,  509,  15  L.  199,  201. 

It  thus  appears,  that  the  proposition  that  the  original  Jurisdiction 
of  the  Supreme  Court  is  exclusive  practically  fails.  This  conclusion, 
however,  In  nowise  affects  the  decision  in  Marbury  v.  Madison, 
though  it  fixes  Important  limitations  upon  the  language  used  — 
limitations  which  Chief  Justice  Marshall  was  himself  the  first  to 
point  out 

The  interpretation  of  Jurisdictional  questions  in  the  State 
courts  —  principles  of  the  leading  case  ai)plled.— Not  unnaturally 
the  State  courts  have  upon  occasion  found  a  helpful  analogy  in* 
Marbury  v.  Madison  when  confronted  with  similar  Jurisdictional 
questions  in  the  interpretation  of  their  own  Constitutions  and  laws* 
Thus,  in  deciding  as  to  the  right  to  issue  mandamus  and  habeas 
corpus  in  the  exercise  of  their  original  Jurisdiction,  the  highest 
courts  of  the  States  have  in  several  instances  resorted  to  the  reason- 
ing and  followed  the  conclusions  set  forth  in  the  leading  case.  The 
provision  of  the  first  Constitution  and  statute  of  California  upon 
the  subject  of  the  State  writs  was  identical  with  that  of  the  national 
Constitution  and  laws,  and  the  State  court  accordingly  followed 
Marbury  v.  Madison  in  holding  that  mandamus  to  an  officer  of. 
another  department  of  the  government  was  an  exercise  of  original 
Jurisdiction  and  inadmissible,  but  that  it  might  properly  be  directed 
to  a  Judge  of  a  subordinate  court  People  v.  Turner,  1  Cal.  146,  52 
Am.  Dec.  298.  Subsequently,  this  law  was  changed,  and  under  the 
second  and  third  Constitutions  the  court  had  power  to  issue  the 
prerogative  or  State  writs  in  original  causes.    In  thus  deciding  the 
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construction  of  the  third  Constitution  the  court  was  dlTided,  one  of 
the  Judges  holding  that  it  was  intended  to  authorize  the  Issuance  of 
these  writs  only  in  aid  of  the  court's  appellate  jurisdiction,  and 
citing  the  leading  case  to  the  point  that  mandamus  is  often  used 
as  an  incident  of  appellate  jurisdiction.  Hyatt  v.  Allen.  54  CiBiL  353. 
364.  Again  it  is  cited  in  several  cases  to  the  point  that  the  right 
to  issue  the  common-law  writs  is  one  of  the  inherent  powers  of  an 
appellate  court,,  and,  therefore,  that  the  constitutional  grant  of. 
power  to  issue  them  must  mean  a  grant  of  such  power  in  the  ex- 
ercise of  original  jurisdictioiK  Wheeler  v.  N.  0.  Irrigation  Co.,  9 
Colo.  251,  11  Pac.  104;  State  v.  Archibald,  5  N.  Dak.  362,  66  N.  W. 
236.    And  see  Attomey-CJeneral  v.  R.  R.  Co.,  35  Wis.  515. 

Elsewhere  it  has  been  held  that  the  mere  grant  of  appellate  juris- 
diction to  a  court  would  "  give  It  a  right  to  issue  the  common-law 
writs,"  and  that  as  appellate  jurisdiction  "  revises  and  corrects  "  a 
cause  in  a  lower  court,  mandamus  could  issue  in  that  limited  class 
of  cases  only.    Bx  parte  White,  4  Fla.  171;  Jared  v.  Hill,  1  Blackf. 
155,  156,  n.    See,  also,  Fannin  v.  Hightower,  9  Tex.  Civ.  App.  298,  29 
S.  W.  190;  Dobson  v.  Westheimer  and  others,  5  Wyo.  36,  36  JPac.  626. 
By  a  later  Constitution  the  Supreme  Court  of  Florida  was  given 
this  right     State  v.  Gleason,   12  Fla.   190,  206.     That  courts  of 
appellate  jurisdiction  have  no  power  to  issue  mandamus  in  original 
causes  was  deemed  by  the  Supreme  Court  of  Iowa  to  have  been 
settled  by  Marbury  v.  Madison,  and  accordingly  it  was  held  that  the 
court  had  not  the  power  to  mandamus  the  board  of  election  com- 
missioners.   U.  S.  ex  rel.  v.  Comrs.  of  Dubuque  Co.,  Morris  (la.),  36. 
To  the  same  effect  is  a  Virginia  case.    Sharpe  v.  Robei^son,  5  Gratt. 
636.    Somewhat  similarly  the  Texas  Court  of  Civil  Appeals,  having 
appellate  jurisdiction  only,  refused  to  mandamus  a  lower  court  to 
proceed  with  the  trial  of  a  cause,  holding  that  as  the  refusal  was 
interlocutory  and  not  appealable,  mandamus  in  such  a  case  would 
be  an  exercise  of  original  jurisdiction.     Fannin  v.  Hightower,  9 
Tex.  Civ.  App.  298,  29  S.  W.  190.    But  the  Supreme  Court  of  Texas 
has  affirmed  the  validity  of  a  statute  providing  that  the  Court  of 
Civil  Appeals  might  certify  to  it  certain  questions  for  adjudication 
without  first  deciding  upon  them;  although  Stay  ton,   C.  J.,   dis- 
senting, relied  upon  the  leading  case  to  the  contrary.     Darnell  v. 
Lyon,  85  Tex.  470,  22  S.  W.  311.    And  the  Supreme  Court  of  Wis- 
consin, in  an  early  case,  held  that  it  had  no  original  jurisdiction  to 
issue  a  mandamus  under  a  Constitution  conferring  upon  it  appellate 
jurisdiction  only,  even  though  another  section  gave  it  power  to  Issue 
the  common-law  writs.    State  ex  rel.  v.  Farwell,  3  Plnney,  393,  415. 
Later,  however,  the  court  was  given  express  power  to  issue  the  com- 
mon-law writs  in  all  cases  appellate  and  original.    Attorney-General 
v.  Blossom,  1  Wis.  317,  331.    See,  generally,  Taylor  v.  Governor,  1 
Ark.  28. 

The  proposition  that  courts  of  appellate  jurisdiction  have  no  power 
to  issue  writs  in  original  causes,  merges  itself  in  the  broader 
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proposition  that  a  court  of  purely  appellate  Jurisdiction  may  not 
exercise  original  Jurisdiction  at  all.  To  this  point  Marbury  v. 
Madison  is  cited  in  several  cases.  Bx  parte  Floyd,  40  Ala.  120; 
Chumasero  v.  Potts,  2  Mont  242,  292;  Daniel  t.  Ot  of  Warren,  1 
Bibb  (Ky.),  496,  500. 

Appellate  JurlBdiction.—  It  is  the  essential  criterion  of  appellate 
Jurisdiction  that  it  revises  and  corrects  the  proceedings  in  a  cause 
already  Instituted,  and  does  not  create  that  cause.  The  Issuance 
of  mandamus  by  the  Supreme  Court  against  the  secretary  of  State 
would  be  the  exercise  of  original  not  appellate  Jurisdiction,  p^  175. 

The  propositiozi  that  afflrmatlTe  words  are  often  to  be  under- 
stood in  an  exdnslTe  sense  applied  in  construction  of  State  Con- 
stitutions.—  The  influence  of  the  principle  laid  down  in  the  leading 
case  to  the  effect  that  affirmative  words  must  often  be  understood 
in  a  negative  or  exclusive  sense  in  order  to  carry  out  the  intended 
meaning,  is  apparent  in  other  connections  than  in  questions  arising 
out  of  the  construction  of  the  national  Constitution  by  the  Federal 
courts.  It  has  been  applied  in  the  construction  of  provisions  of  the 
State  Constitutions.  Thus  the  Constitution  of  Florida  conferred 
upon  the  Supreme  Court  power  to  issue  writs  of  prohibition,  and  the 
same  power  upon  the  County  Court  when  necessary  to  the  complete 
exercise  of  its  Ju^sdiction.  Under  the  foregoing  rule  this  was  held 
to  exclude  the  right  of  the  County  Court  to  issue  the  writ  as  part  of 
its  original  Jurisdiction.  Singer  Mfg.  Co.  v.  Spratt,  20  Fla.  125. 
The  organic  law  of  Nebraska  extends  the  original  Jurisdiction  of  the 
Supreme  Court  to  mandamus,  quo  warranto  and  habeas  corpus,  and 
this  was  held  to  negative  original  Jurisdiction  to  issue  pi^ohibitlon. 
State  V.  Hall,  47  Neb.  583,  66  N.  W.  648.  The  Constitution  of  Nevada  ' 
conferred  upon  the  Supreme  Court  appellate  Jurisdiction  in  a  num- 
ber of  cases,  and  the  court  followed  Marbury  v.  Madison  in  holding 
this  ail  exclusion  of  original  Jurisdiction.  Lake  v.  Lake,  17  Nev.  238, 
23B,  80  Pac.  880.  To  the  same  effect  was  a  decision  of  the  Supreme 
Court  of  New  Mexico  in  a  case  involving  the  construction  of  the  or- 
ganic law  of  that  territory,  and  the  court  held  that  it  had  not  power 
to  issue  mandamus  in  original  causes.  Territory  v.  Ortiz,  1  N.  Mex. 
18.  The  Constitution  of  Rhode  Island  vested  the  Judicial  power  in  the 
courts  of  the  State,  and  this  was  held  under  the  above  rule  to  imply 
a  prohibition  against  the  exercise  of  such  power  by  the  legislature. 
A  law  setting  aside  certain  Judgments  was,  therefore,  declared  in- 
valid. Taylor  v.  Place,  4  R.  I.  357,  358.  The  Supreme  Court  of  Utah 
has  also  invoked  this  rule  In  holding  that  the  organic  law  by  im- 
plication prohibited  to  it  the  issuance  of  injunction  in  original  pro- 
ceedings. Godbe  V.  Salt  Lake  City,  1  Utah,  78.  And  the  Supreme 
Court  of  Colorado  Territory  recognized  and  followed  this  principle 
in  holding  that  the  organic  law  did  not  authorize  a  legislative 
provision  for  appeals  from  Probate  to  District  Courts.  Cass  y. 
Davis,  1  OoL  48. 
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Various  otlier  applications  of  the  principle.— This  mle  of  con- 
stmction  has  also  been  applied  in  other  connections.  It  has  been 
held  that  a  statute  providing  for  the  review  of  a  case  by  appeal 
Impliedly  excluded  all  other  means  of  bringing  it  before  an  appellate 
tribunal.  Thompson  y.  Lea,  28  Ala.  459,  463.  A  court  rule  per- 
mitting a  rehearing  after  decree  entered,  within  ten  days  after  such 
entry,  prohibits  such  action  at  any  later  time.  The  Illinois,  1  Brown 
Adm.  13,  30,  F.  0.  13,602.  The  exemption  of  certain  things  from 
the  dperation  of  a  statute  of  limitation  during  a  certain  period,  also 
carries  the  implication  that  the  statute  is  to  operate  fully  as  to  all 
matters  not  excluded.  C!oleman  v.  Holmes,  44  Ala.  124,  129,  4  Am. 
Hep.  121.  When  a  statute  requires  a  Judge  to  mark  all  requests  fo*^ 
charge  to  a  Jury  "  given  "  or  "  refused,"  it  is  inadmissible  for  the 
Judge  to  insert  qualifying  words.  Lyon  v.  Kent,  46  Ala.  656,  665. 
Finally  the  rule  has  been  invoked  in  holding  that  a  statute  granting 
a  certain  remedy  against  the  official  bond  of  a  sheriff,  prohibits  and 
repeals  a  certain  other  remedy  granted  by  an  earlier  law.  Shaeffer 
y.  Jack,  14  Serg.  &  R.  429. 

The  cases  discussed  above,  in  which  mandamus  and  habeas 
corpus  have  issued  from  the  Supreme  Court,  serve  in  part  to  illus- 
trate this  definition  of  appellate  Jurisdiction,  and  it  seems  well 
settled  on  the  authority  of  Marbury  v.  Madison  that  mandamus  or 
habeas  corpus  to  lower  courts,  awarded  according  to  the  usages  and 
practices  of  law,  is  generally  an  exercise  of  appellate  Jurisdiction. 
See,  in  addition  to  the  cases  discussed  above,  Ex  parte  White,  4 
Fla.  165,  171;  People  ex  reL  v.  Bacon,  18  Mich.  247,  253;  People  ex 
rel.  V.  Spiers,  4  Utah,  387,  10  Pac.  610;  State  v.  Bermudez,  14  La. 
478,  482.  Though  an  early  case  falls  into  the  error  of  holding  that 
mandamus  can  never  be  issued  by  a  court  of  appellate  Jurisdiction 
at  alL    Howell  v.  Crutchfleld,  Hemp.  100,  F.  C.  6,778a. 

Various  applications  of  the  definition. —  In  addition  thei^  are 
other  cases  among  the  reports  in  which  this  definition  has  been 
applied.  Thus  it  has  been  held  by  a  divided  court  that  the  issuance 
of  an  injunction  by  the  Supreme  Oourt  in  a  case  where  the  Circuit 
Court  was  divided  in  opinion  as  to  its  propriety,  is  an  exercise 
of  appellate  Jurisdiction.  Mr.  Justice  Catron  dissenting,  defined 
appellate  Jurisdiction  as  meaning  "  to  reexamine  and  to  reverse  or 
affirm  the  Judgment,  sentence,  order  or  decree  of  an  inferior  court  — 
to  pass  on  that  which  has  been  adjudged."  U.  S.  v.  Chicago,  7  How. 
197,  12  L.  666.  A  revision  of  the  acts  of  an  officer  not  exercising 
a  part  of  the  Judicial  power  of  the  United  States  is  not  an  exercise 
of  the  appellate  Jurisdiction  of  the  national  Supreme  Court  In  re 
Eaine,  14  How.  119,  128,  14  L.  351,  355.  It  is  not  sufficient  that 
there  has  been  a  decision  by  some  officer,  but  it  must  be  one  with 
Judicial  authority  and  acting  in  a  Judicial  capacity.    Dunn  v.  State, 

2  Ark.  229,  257,  85  A.  D.  70.    An  act  providing  for  an  appeal  from 
the  decision  of  a  county  board  of  clerks  authorized  to  appraise 
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taxes,  to  a  Supreme  Ck>urt  having  only  appellate  Jurisdiction,  la, 
therefore,  unconstitutional,  since  such  a  board  exercises  no  part  of 
the  Judicial  power.  Auditor  v.  Atchison,  etc.,  B.  B.,  6  Kan.  500,  500, 
7  Am.  Rep.  578.  And  to  mandamus  a  board  of  penitentiary  in- 
spectors would  be  to  exercise  an  original  Jurisdiction.  Bx  parte 
Allls,  12  Ark.  105.  Courts  of  law  do  not  themselves  always  and  In 
all  Jurisdictions  act  in  a  Judicial  capacity;  but  it  is  only  when  they 
are  so  acting  that  mandamus  to  control  those  acts  is  an  exercise  of 
appellate  Jurisdiction.  Lavergne's  Heirs  v.  Elkins'  Heirs,  17  La. 
227.  Again,  where  the  tribunal  to  be  mandamused  is  not  properly 
a  subordinate  court,  but  a  distinct  tribunal,  such  as  a  court  of 
chancery,  mandamus  from  the  highest  law  court  has  been  held 
original  and  not  appellate  Jurisdiction.  Sharpe  v.  Robertson,  5 
Gratt  636.  And  it  has  been  held  in  reliance  upon  this  principle, 
that  it  would  not  be  an  exercise  of  appellate  Jurisdiction  to  consider 
a  cause  brought  up  by  appeal  from  a  pro  forma  decree  entered  below 
by  consent    Darden  v.  Lines,  2  Fla.  572. 

It  would  be  error  for  a  court  having  only  appellate  Jurisdiction 
to  allow  some  one  not  a  party  below  to  prosecute  a  writ  of  error, 
Amett  V.  McCain,  47  Ark.  412,  1  S.  W*  873;  or  to  substitute  upon  a 
mandamus  the  successor  in  office  of  the  original  defendant  U.  S.  v. 
BoutweU,  17  Wall.  609,  21  L.  722.  3  MacA.  177,  178.  But  it  is  not  an 
exercise  of  original  Jurisdiction  to  mandamus  a  subordinate  Judge 
to  restore  certain  attorneys  to  the  right  to  practice,  of  which  they 
had  been  deprived.  People  v.  Turner,  1  Cal.  143,  146,  147,  52  A.  D. 
298.  Or  to  compel  a  lower  court  to  take  Jurisdiction  and  proceed 
in  a  proper  case.  State  v.  Bermudez,  14  La.  478,  482.  A  court 
which  passes  upon  the  propriety  of  the  action  of  an  inferior  tribunal 
which  dismissed  a  suit  on  the  ground  that  It  had  no  Jurisdiction, 
is  exercising  an  appellate  and  not  an  original  Jurisdiction.  Nichol 
V.  Patterson,  4  Ohio,  200,  203. 

Other  matteirs  of  Federal  Jurisdiction  on  which  Marbury  ▼• 
Madison  is  authority. —  The  leading  case  has  also  iiad  some  further 
Influence  as  authority  for  general  points  in  the  matter  of  the  Juris- 
diction of  Federal  courts.  Thus  it  is  cited  to  the  point  that  for  the 
appellate  Jurisdiction  of  the  Supreme  Court  to  attach  the  Constitu- 
tion must  give  a  capacity  to  take  and  an  act  of  congress  supply  the 
requisite  authority.  Daniels  v.  B.  B.  Co.,  8  Wall.  254,  18  L.  225. 
And  again,  to  the  point  that  the  Judicial  power  of  the  United  States 
cannot  be  enlarged  by  congress.  Ex  parte  Clarke,  100  U.  S.  408,  25 
L.  728.  It  is  cited  in  the  Circuit  Court  to  the  point  that  Federal 
courts  are  courts  of  limited  Jurisdiction,  which  must  be  exercised 
in  the  mode  pointed  out  by  the  Constitution;  that  acts  of  congress  di- 
recting differently  are  void;  and  that  the  enumeration  of  cases  In 
which  the  Federal  courts  may  act  is  exclusive  of  all  others.  Baker 
V.  Biddle,  Baldw.  394,  406,  F.  C.  764.  And  in  holding  a  case  arising 
under  the  national  bankruptcy  laws,  removable  to  the  Federal  court, 
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It  is  cited  as  authority  for  the  proposition  that  a  case  or  suit  inyoly- 
ing  isi  question  under  the  Constitution,  treaties  or  laws  of  the  United 
States,  is  cognizable  in  the  courts  of  the  nation.  Connor  t.  Scott,  4 
DilL  242,  246,  F.  C.  3,119.  The  Supreme  Court  of  New  Hampshire 
also  cites  Marbury  y.  Madison  to  the  point  that  cases  arising  under 
the  laws  of  the  United  States  are  "  such  as  grow  out  of  the  legis- 
lation of  congress  within  the  scope  of  its  constitutional  authority, 
whether  they  constitute  the  right,  priyilege  or  claim,  or  protection 
or  defense  of  a  party  in  whole  or  in  part  by  whom  they  are 
asserted."  Beavins'  Petition,  33  N.  H.  89,  91.  In  this  case  the 
court  upheld  a  law  providing  that  naturalization  proceedings  should 
be  cognizable  only  in  the  Court  of  Common  Pleas. 

Miscellaneous  points.— There  remain  under  this  topic  a  few 
citations  which  are  of  a  general  or  miscellaneous  nature  and  illus- 
trate no  one  of  the  points  upon  which  the  leading  case  lays  especial 
emphasis.  In  holding  that  an  action  appealed  to  an  appellate  court 
might  not  be  remanded  to  chancery  again,  the  Supreme  Court  of 
Alabama  cites  Marbury  v.  Madison  to  the  point  that  it  had  no 
inherent  power  to  grant  such  a  motion.  Sanders  y.  Cabaniss,  43 
Ala.  190.  Marbury  y.  Madisoti  is  cited  to  the  point  that  appellate 
Jurisdiction  revises  and  corrects  proceedings  in  a  cause  already 
instituted,  in  a  case  holding  that  a  law  prohibiting  appeals  in  cer- 
tain actions  under  $25  did  not  conflict  with  the  constitutional  j)ro- 
vision  that  the  Supreme  Court  was  to  have  appellate  Jurisdiction 
of  all  cases  —  it  was  pointed  out  that  there  was  still  a  method  of 
review  by  certiorari.  Tiemey  v.  Dodge,  9  Minn.  170.  Another  case 
cites  it  as  a  general  authority  on  questions  of  Jurisdiction,  and  yet 
another  as  defining  the  Jurisdiction  of  the  Federal  courts.  Connor 
V.  Scott,  4  DiU.  246,  F.  C.  3,119;  White  v.  Kendrick,  1  Brev.  (S.  C.) 
473.  In  holding  a  provision  of  the  Judiciary  act  of  1789  void,  the 
Supreme  Court  of  Virginia  remark:ed  that  the  national  Supreme 
Court  had  itself  found  the  act  invalid  in  another  particular,  citing 
Marbury  v.  Madison.  Hunter  v.  Martin,  4  Munf.  28.  Again,  the 
leading  case  is  cited  as  illustrating  the  point  that  there  is  no  general 
principle  forbidding  the  grant  of  additional  Jurisdiction  to  a  court 
created  by  a  fundamental  law,  and  that  such  a  principle  must  be 
inferred  from  something  else  in  the  Constitution  indicating  an  in- 
tention not  to  allow  the  increased  Jurisdiction.  Ex  parte  Towles, 
48  Tex.  462,  opinion  of  Gould,  J.  In  holding  that  an  act  of  the 
legislature,  authorizing  the  Court  of  Civil  Appeals  to  certify  ques- 
tions to  the  Supreme  Court  for  decision  was  invalid,  because  the 
Constitution  gave  to  the  Supreme  Court  only  appellate  Jurisdiction, 
and  this  was  not  an  exercise  of  appellate  Jurisdiction,  Stayton,  C. 
J.,  in  his  opinion  in  the  foregoing  case,  quotes  at  length  from  Mar- 
bury v.  Madison  in  defining  appellate  Jurisdiction.  And  again,  the 
Mississippi  Supreme  Court  remarlied  the  limitations  upon  the 
original  Jurisdiction  of  the  Federal  Supreme  Court  as  decided  in 
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Marbury  t.  Madison  in  holding  a  grant  of  original  Jurisdiction  by 
the  legislature  of  that  State,  not  inyalid.  Blanchard  y.  Buckholt, 
Walker  (Miss.),  64. 

Mandamus.— To  entitle  an  applicant  to  the  writ,  he  must  haye 
(1)  a  clear  legal  right  to  haye  the  thing  done  which  he  thus  seeks 
to  compel,  and  (2)  no  other  adequate  legal  remedy.  Mandamus  may 
issue  eyen  against  high  executiye  officers  to  compel  the  performance 
of  ministerial  duties,  imposed  by  law,  and  inyolying  the  exercise  of 
no  discretion;  for  it  is  not  by  the  office  of  the  person  to  iv^hom  the 
writ  is  directed,  but  the  nature  of  the  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  Is  to  be  determined. 
And  upon  the  same  principle  it  may  issue  against  an  inferior  court 
in  ministerial  matters,  pp.  16^173. 

Mandamus  defined.— Before  proceeding  to  a  discussion  of  the 
point  more  particularly  inyolyed,  yiz.:  The  right  to  mandamus  an 
executiye  officer,  it  is  in  order  to  note  briefly  some  of  the  citations 
which  serye  to  outline  the  general  nature  of  the  writ  of  mandamus. 
It  has  been  defined  as  '*a  command  issuing  from  a  common-law 
court  of  competent  Jurisdiction,  in  the  name  of  the  State  or 
soyereign,  directed  to  some  corporation  officer  or  inferior  court,  re- 
quiring the  performance  of  a  particular  duty  therein  specified, 
which  duty  results  from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of  law."  High  on  Extra- 
ordinary Legal  Remedies,  $  1.  The  definitions  of  Lord  Mansfield 
and  of  Blackstone,  quoted  in  the  leading  case,  are  also  to  be  found 
In  the  citations,  the  former  credited  by  one  court  to  Marbury  y. 
Madison.    Harris  y.  State,  2  6a.  202. 

Conditions  prerequisite  to  its  issuance  — the  leg^al  right.— The 
leading  case  lays  down  the  principle,  that  in  order  to  entitle  an 
applicant  to  the  writ  two  things  must  concur:  First,  a  clear  legal 
right  to  haye  the  thing  done,  to  compel  the  doing  of  which  the 
writ  is  sought;  and  second,  that  there  is  no  other  adequate  legal 
remedy  by  which  the  specific  performance  of  the  duty  can  be 
enforced.  Ex  parte  Mackey,  15  S.  0.  336.  See  also  Wood  on  Man- 
damus, §§  68,  84,  89,  110;  Brown  y.  Bragunier,  79  Md.  236,  29  Atl. 
8;  State  y.  Larrabee,  3  Pinney,  168;  Baker  y.  Johnson,  41  Me.  20; 
State  y.  Holliday,  8  N.  J.  L.  206,  208.  If,  therefore,  the  statute 
conferring  the  right  be  unconstitutional,  this  may  be  argued  in 
defense  and  will  defeat  the  application.  Hooyer  y.  McChesney,  81 
Fed.  Rep.  483;  Van  Horn  y.  State,  46  Neb.  82,  64  N.  W.  372;  State  y. 
Auditor,  47  La.  Ann.  1694,  18  So.  751.  In  accordance  with  this  rule, 
also,  an  appellate  court  has  declined  to  command  a  subordinate 
tribunal  to  strike  out  a  certain  portion  of  a  decree  which  did  not 
alter  its  legal  effect  and  so  interfered  with  no  specific  right  of  the 
applicant,  State  ex  reL  y.  Larrabee,  3  Pinney,  166»  168;  or  to  man- 
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damus  a  road  commission  to  grant  petitioner  a  ferry  license,  since 
it  did  not  appear  that  he  owned  the  land  on  both  sides  of  the  stream 
as  required  by  statute.  State  t.  Com.  of  Roads,  8  Porter,  416.  And 
this  doctrine  means  not  only  that  he  must  show  a  clear  duty  on  the 
part  of  the  defendant  to  perform  the  act  sought  to  be  compelled, 
but,  also,  in  general,  some  personal  or  special  interest  of  his  own 
in  the  subject-matter,  as  a  foundation  of  his  right  to  the  relief. 
High  on  Extraordinary  Legal  Remedies,  $  431.  To  this  rule,  how- 
ever, there  is  an  exception  where  the  duty  sought  to  be  enforced 
is  a  public  one,  and  the  petitioner  need  not  show  the  same  degree 
of  Interest  in  the  performance  of  this  duty  as  is  required  where 
the  relief  is  sought  merely  for  the  protection  of  private  rights. 
In  general  it  is  sufficient  in  such  a  case  for  the  petitioner  to  show 
that  he  is  a  citizen  and  as  such  interested  in  the  execution  of  the 
laws.  Wise  v.  Bigger,  79  Va.  273;  State  v.  Ware,  13  Or.  384,  10 
Pac.  887.  A  fortiori  it  is  competent  for  any  one  specially  interested 
in  the  performance  of  a  public  duty  to  apply  for  mandate  to  compel 
its  observance  —  as  for  instance,  for  a  telephone  company  to  man- 
damus an  electric  railway  to  maintain  guard  wires  above  its  trolleys 
as  required  by  city  ordinance.  State  ex  rel.  v.  JanesvlUe  Str.  R.  R., 
87  Wis.  79,  41  Am.  St  Rep.  28,  57  N.  W.  972. 

Absence  of  other  adequate  remedy.— The  second  half  of  the 
proposition,  viz.,  that  there  must  be  no  other  adequate  remedy  ex- 
istent, is  also  illustrated  by  the  citations,  and  is  unquestioned  law. 
Upon  this  and  other  grounds  mandamus  to  a  State  auditor  to  compel 
payment  of  a  claim  was  refused,  there  being  a  plain,  speedy  and 
adequate  remedy,  so  the  court  declared,  in  an  application  to  the 
legislative  assembly.  State  ex  rel.  v.  Kenney,  9  Mont.  389,  24  Pac. 
97.  To  the  same  effect  is  Reeside  v.  Walker,  11  How.  292,  13  L.  701. 
So,  also,  mandamus  to  a  State  governor  to  issue  a  commission  to 
office  has  been  refused  upon  the  ground,  among  others,  that  the 
claimant  had  a  remedy  by  legal  contest  under  a  State  statute. 
Brown  v.  Bragunier,  79  Md.  236,  29  AtL  8.,  If  it  appears  that  resort 
to  the  ordinary  form  of  relief  would  cajase  delay,  and  consequent 
injury  to  the  complainants'  rights,  this  will  sometimes  justify  the 
exercise  of  this  form  of  extraordinary  relief.  ELatch  v.  Oity  Bank, 
1  Rob.  (La.)  495.  In  general,  mandamus  is  not  the  proper  method 
of  trying  title  to  an  office  against  one  actually  In  possession  under 
color  of  law,  but  rather  quo  warranto  proceedings  which  serve  at 
once  to  remove  the  incumbent  in  a  proper  case,  and  install  the 
proper  officer.  French  v.^  CJowan,  79  Me.  426,  10  Atl.  340;  Brown  v. 
Turner,  70  N.  C.  93,  106;  Supervisors  v.  O'Malley,  46  Wis.  59,  50  N. 
W.  525.  But  one  legally  elected  to  an  office  may  mandamus  the 
Incumbent,  so  it  has  been  held,  to  deliver  over  the  office  and  books 
to  him,  on  the  ground  that  quo  warranto  would  merely  procure 
defendant's  removal  and  would  not  be  adequate.  Harwood  y. 
Marshall,  9  Md.  83,  98.    And  see  Ck>nklin  v.  Ounningham,  7  N.  Mex. 
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466.  And  elsewhere  It  has  been  allowed  against  one  who  had  no 
color  of  title  to  the  office  in  faror  of  one  with  prima  facie  title. 
State  y.  Archibald,  5  N.  Dak.  862;  and  see  Manor  v.  State  ex  reL, 
149  Ind.  818,  49  N.  E.  163.  So,  also,  injunction  may  be  a  proper 
remedy  to  prevent  one  holding  an  office  from  being  forcibly  removed. 
Butler  T.  White,  83  Fed.  Rep.  582,  588. 

Moreover,  courts  will  not  grant  the  writ  unless  it  appears  that  it 
would  accomplish  the  desired  purpose.  Accordingly  an  application 
for  mandamus  to  a  board  of  election  canvassers  to  compel  them  to 
count  certain  ballots  was  refused  by  the  Supreme  Court  of  South 
Carolina,  as  it  appeared  that  the  board  would  go  out  of  existence 
before  the  mandate  could  be  granted.  Ex  parte  Mackey,  15  S.  O. 
33a    And  see  Brown  v.  Bragunier,  79  Md.  236,  29  Atl.  B. 

In  the  code  States  the  cases  in  which  mandamus  is  admissible 
are  generally  provided  by  statute,  the  scope  of  the  enactments  being 
sometimes  more  sometimes  less  extendiv^  than  at  common  law. 
Thus  mandamus  is  admissible  in  Louisiana,  not  only  where  there 
is  no  adequate  remedy,  but  also  where  the  legal  remedy  is  likely 
to  produce  great  delay  or  defeat  the  ends  of  Justice.  ELatch  v.  City 
Bank,  1  Bob.  (La.)  497. 

MandaznoB  may  issne  against  an  executive  officer  to  compel 
peirformanoe  of  ministerial  duty  Involving  no  discretion.— The 
first  case  calling  definitely  for  a  decision  upon  this  question  of 
the  right  to  mandamus  an  executive  officer  arose  in  1837.  As 
has  been  seen  above  (p.  11),  the  courts  early  decided  that  the 
Circuit  Court  for  the  District  of  Columbia  was  empowered  to  issue 
the  writ  in  original  causes.  And  this  case  came  before  the  Supreme 
Court  upon  appeal  from  a  Judgment  of  that  tribunal  awarding 
mandamus  against  the  postmaster-general.  One  Stokes  and  others, 
having  certain  contract  claims  against  the  post-office  department 
payment  of  which  was  refused,  applied  to  congress  for  relief,  and 
succeeded  in  procuring  the  passage  of  an  act  of  congress,  providing, 
among  other  things,  *'  that  the  solicitor  of  the  treasury  do  examine 
into  and  adjust  the  said  claims  therein  specified,  and  that  the  post- 
master-general credit  said  contractors  with  whatever  sum  or  sums 
of  money,  if  any,  the  said  solicitor  shall  so  decide  to  be  due  to  them 
on  account  of  such  service  or  contract"  In  accordance  with  this 
act  the  solicitor  of  the  treasury  did  make  an  award  which,  however, 
the  postmaster-general  refused  to  credit  in  full  to  the  relators,  as 
directed  by  the  act  and  as  recommended  by  a  subsequent  senate 
resolution.  In  an  elaborate  opinion  the  decision  below  was  affirmed 
and  the  mandamus  allowed.  "  There  are  certain  political  duties 
imposed  upon  many  officers  in  the  executive  department"  observed 
the  court  per  Thompson,  J.,  "the  discharge  of  which  is  under  the 
directicm  of  the  president  But  it  would  be  an  alarming  doctrine 
tliat  congress  cannot  impose  upon  any  executive  officer  any  duty 
they  may  think  proper,  which  is  not  repugnant  to  any  rights  secured 
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and  protected  by  the  Gonstitatlon;  and  in  snch  cases  the  duty  and 
responsibility  grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  direction  of  the  president,  and  this  is  emphatically 
the  case  where  the  duty  enjoined  is  of  a  mere  ministerial  character." 
Kendall  y.  U.  S.,  12  Pet  610,  9  L.  1215.  And  again,  "  the  act  re- 
quired by  the  law  to  be  done  by  the  postmaster-general  is  simply 
to  credit  the  relators  with  the  full  amount  of  the  award  of  the 
solicitor.  This  is  a  precise  definite  act,  purely  ministerial,  and  about 
which  the  postmaster-general  had  no  discretion  whatever.  •  •  • 
There  is  no  room  for  the  exercise  of  any  discretion,  official  or  other- 
wise; all  that  is  shut  out  by  the  direct  and  positive  command  of  the 
law,  and  the  act  required  to  be  done  is  in  every  Just  sense  a  mere 
ministerial  act,"  pp.  613,  614,  9  L.  1216.  This  reasoning  was  affirmed 
In  Decatur  v.  Paulding,  14  Pet  497,  10  L.  559,  which  was  an  ap- 
plication for  mandamus  against  the  secretary  of  the  navy  to  compel 
him  to  pay  certain  pension  claims.  The  mandamus  was  there 
refused,  however,  as  the  act  sought  to  be  compelled  was  held  to 
involve  the  exercise  of  discretion,  and  the  Judiciary  had  no  power 
to  control  an  executive  officer  in  an  executive  duty. 

Since  the  decision  of  these  cases  there  have  been  a  variety  of 
causes  before  the  national  courts  involving  the  question  of  the 
power  of  the  court  to  control  and  direct  certain  acts  of  the  executive 
department;  and  all  recognize  and  emphasize  the  doctrine  announced 
by  the  foregoing  cases.  "  It  is  elementary  law,"  observed  the 
Supreme  Ck)urt  per  Mr.  Justice  White  in  a  recent  case,  "  that  man- 
damus will  only  lie  to  enforce  a  ministerial  duty,  as  contradis- 
tinguished from  a  duty  that  is  merely  discretionary.  This  doctrine 
was  clearly  and  fully  set  forth  by  Chief  Justice  Marshall  in  Mar- 
bury  V.  Madison,  1  Gr.  137,  and  has  since  been  many  times  re- 
asserted by  this  court"  U.  S.  ex  rel.  v.  Lamont,  155  U.  S.  308,  39 
L.  163,  15  S.  Ct  98.  The  general  principle  is  more  fully  stated  by 
Mr.  Justice  Bradley  in  another  case:  "The  court  will  Hot  interfere 
by  mandamus  with  the  executive  officers  of  the  government  in  the 
exercise  of  th^lr  ordinary  official  duties,  even  where  those  duties 
require  an  Interpretation  of  the  law,  the  court  having  no  appellate 
power  for  that  purpose;  but  where  they  refuse  to  act  in  a  case  at 
all,  or  where  by  special  statute,  or  otherwise,  a  mere  ministerial 
duty  is  imposed  upon  them,  that  is,  a  service  which  they  are  bound 
to  perform  without  further  question,  then,  if  they  refuse,  a  man- 
damus may  be  issued  to  compel  them."  U.  S.  ex  rel.  v.  Black,  128 
U.  S.  48,  32  L.  357,  9  S.  Ot  14.  And  the  statement  of  the  principle 
in  other  cases  differs  in.  the  wording  only,  and  its  authority  is  well 
established.  See,  in  particular,  Noble  v.  Union,  etc.,  R.  R.,  147  U.  S. 
171,  37  L.  125,  13  S.  Ot  272;  Mississippi  v.  Johnson,  4  WalL  498,  18 
L.  441;  Gaines  v.  Thompson,  7  Wall.  349,  19  L.  64;  U.  8.  v.  Schurs, 
102  U.  8.  395,  26  L.  171;  Redfleld  v.  Windom,  137  U.  S.  643,  34  L.  814, 
U  8.  Gt  199;  N.  O.  NatL  Bank  ▼.  Merchant,  18  Fed.  Bep.  850;  Taylor 
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T.  Kercheyal,  82  Fed.  Rep.  490;  Hoover  y.  McOhesney,  81  Fed.  Rep. 
482;  Cunningham  y.  Macon,  etc.,  R.  R.,  109  U.  S.  458,  27  L.  994,  8 
S.  Ct  297;  Houston,  etc.,  R.  R.  y.  C!omr.,  36  Tex.  411;  Brown  y. 
Turner,  70  N.  0.  105,  106;  Treat  y.  Mlddletown,  8  (3onn.  247;  Bx 
parte  Bchols,  89  Ala.  700,  88  Am.  Dec.  751;  Bx  parte  Hill,  38  Ala. 
485;  Dudley  y.  James,  83  Fed.  Rep.  345,  847;  Bx  parte  Reeside,  20 
F.  C.  458;  McBlrath  y.  Mcintosh,  16  F.  O.  79. 

The  yerdict  of  the  State  courts  seems  to  be  equally  unanimous  as 
to  executive  officers,  other  than  the  State  governors  themselves. 
See,  in  particular,  McGauley  v.  Brooks,  16  Gal.  41;  Pacheco  v.  Beck, 
52  Cal.  10;  Bledsoe  v.  Int  R.  R.,  40  Tex.  537,  556;  Bonner  v.  State, 
7  6a.  482;  Swann  v.  Back,  40  Miss.  268,  290;  Ghumasero  v.  Potts,  2 
Mont  242,  256;  State  v.  Lord,  28  Or.  525,  43  Pac.  478;  Howell  v. 
Gooper,  2  Golo.  App.  531,  31  Pac.  523;  State  y.  Auditor,  47  La.  Ann. 
1686,  18  So.  74a 

.The  rule  then  Is  that  mandamus  will  only  lie  when  the  act  sought 
to  be  compelled  is  a  mere  ministerial  duty.  The  party  must,  of 
course,  show  the  lack  of  other  adequate  remedy  and  establish  in 
himself  a  clear  right  to  the  thing  sought  So,  also,  the  obligation  to 
perform  the  duty  sought  to  be  enforced,  must  be  both  peremptory 
and  plainly  defined.  The  law  must  not  only  authorize  but  require 
the  act  to  be  done.  U.  8.  v.  Lament  155  U.  S.  308,  39  L.  163,  15  S. 
Gt  98;  Reeside  v.  Walker,  11  How.  292,  13  L.  701.  And  the  duty 
must  exist  at  the  time  the  application  for  the  mandamus  is  made. 
U.  S.  V.  Lament  155  U.  S.  308,  39  L.  163,  15  S.  Gt  9a 

What  in  a  mere  ministerial  duty. —  It  is  not  always  easy  to 
decide  when  an  official  duty  is  merely  ministerial,  imposed  by  law, 
and  involving  the  exercise  of  no  discretion,  and  when  it  is  one 
which  the  courts  have  no  right  to  enforce  or  control.  As  was  said 
by  Mr.  Justice  Gatron,  dissenting  in  Decatur  v.  Paulding,  14  Pet 
518, 10  L.  569:  '*  Any  sensible  distinction  applicable  to  all  cases  it  is 
impossible  to  lay  down;  such  are  the  refinements  and  mere  verbal 
distinctions  as  to  leave  an  almost  unlimited  discretion  to  the  court." 
"  A  ministerial  act"  in  the  words  of  the  Supreme  Gourt  of  Kansas, 
**  is  one  which  a  public  officer  or  agent  is  required  to  perform  upon 
a  given  state  of  facts,  in  a  prescribed  manner.  In  obedience  to  the 
mandate  of  legal  authority,  and  without  regard  to  his  own  opinion 
concerning  the  propriety  or  Impropriety  of  the  act  to  be  performed." 
Martin  v.  Ingham,  38  Kan.  651,  17  Pac.  168.  Most  of  the  duties  of 
an  executive  officer  are  not  mere  ministerial  duties.  '*  The  head  of 
an  executive  department  of  the  government  In  the  administration 
of  the  various  and  important  concerns  of  his  office,  is  continually 
required  to  exercise  judgment  and  discretion.  He  must  exercise  his 
Judgment  in  expounding  the  laws  and  resolutions  of  congress, 
under  which  he  is  from  time  to  time  required  to  act  If  he  doubts, 
he  has  a  right  to  call  on  the  attorney-general  to  assist  him  with 
his  counsel."  Decatur  y.  Paulding,  14  Pet  515,  10  L.  568,  per 
Taney.  Ch.  J. 
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It  may  safely  be  affirmed  that  the  courts  will  control  the  acts  of 
execntiye  officers  only  In  a  clear  case;  and  that  the  deference  due 
to  a  co-ordinate  department  of  the  government  will  lead  them  to 
indulge  every  reasonable  doubt  in  favor  of  the  freedom  of  exec- 
utive action.  One  case  goes  to  the  extent  of  asserting  that  not  all 
ministerial  acts  may  be  controlled  by  mandamus.  Bedfleld  y. 
Windom,  137  U.  S.  643,  34  L.  814,  11  S.  Gt  199.  And  while  the 
proposition  seems  scarcely  tenable,  it  indicates  the  reluctance  often 
manifested  by  the  courts  in  granting  mandamus  against  an  execu- 
tive officer. 

There  are  among  the  citations  numerous  other  attempts  at  a 
definition  of  ministerial  duties.  The  distinction  between  ministerial 
and  other  acts  has  been  pointed  out  as  follows:  "  When  the  law 
prescribes  and  defines  the  duty  to  be  performed  with  such  precision 
and  certainty  as  to  leave  nothing  to  the  exercise  of  discretion  or 
judgment,  the  act  is  ministerial;  but  where  the  act  to  be  done  in- 
volves the  exercise  of  discretion  or  Judgment  in  determining  whether 
the  duty  exists,  it  is  not  to  be  deemed  merely  ministerial."  Gomr. 
V.  Smith,  5  Tex.  479.  It  is  but  going  over  the  same  ground  to 
say  of  the  duty  for  whose  performance  the  mandamus  is  asked 
tnat  it  must  be  "a  simple  definite  duty  arising  under  conditions 
admitted  or  proved  to  exist  and  imposed  by  law,''  Mississippi  v. 
Johnson,  4  Wall.  498,  18  L.  441;  or  that  it  must  be  "  clear  and  indis- 
putable," Knox  Ck).  Comrs.  v.  Aspinwall,  24  How.  376,  16  L.  785;  or 
that  it  must  be  "peremptory  and  plainly  defined,"  U.  S.  ex  reL 
V.  Lament  155  U.  S.  308,  89  L.  168,  16  S.  Ct  98.  And  see  State  v. 
Lord,  28  Or.  526,  48  Pac.  478;  Enterprise,  etc.  v.  Zamstein,  67  Fed. 
Rep.  1007,  37  U.  S.  App.  71;  State  ex  rel.  v.  Meier,  143  Mo.  446,  48  S. 
W.  807. 

Mandamus  has  been  Ukened  to  injunction  with  respect  to  the 
propriety  of  its  issuance  against  an  executive  officer.  "  In  the  one 
case,"  said  Mr.  Justice  Miller,  in  Gaines  v.  Thompson,  7  Wall.  852- 
358,  19  L.  65,  "the  officer  is  required  to  abandon  his  right  to 
exercise  his  personal  Judgment,  and  to  substitute  that  of  the  court, 
by  performing  the  act  as  it  commands.  In  the  other  be  is  forbidden 
to  do  the  act  which  his  Judgment  and  discretion  teU  him  should  be 
done.  There  can  be  no  difference  in  the  principle  which  forbids 
interference  with  the  duties  of  these  officers,  whether  it  be  by  writ 
of  mandamus  or  injunction."  See  also  Noble  v.  Union,  etc.,  Go 
147  U.  S.  171,  37  L.  125,  18  S.  Gt  272;  Enterprise  Savings  Assn.  v! 
Zumsteln,  67  Fed.  Rep.  1007,  87  U.  S.  App.  71;  Lane  v.  Anderson. 
67  Fed.  Rep.  565;  Dudley  v.  James.  88  Fed.  Rep.  849. 

The  matter  can  be  elucidated  further  only  by  lUustrations  taken 
from  the  decided  cases.  Aside  from  Kendall  v.  U.  S.  and  Decatur 
V.  Paulding,  supra,  which  are  often  referred  to  as  well  Illustrating 
the  line  of  demarcation,  there  are  many  cases  among  the  citations 
In  which  the  courts  have  been  compelled  to  decide  whether  a  given 
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duty  was  or  was  not  merely  ministeriaL  The  case  of  U.  S.  v.  Black, 
128  U.  S.  40.  32  L.  854,  9  S.  Ct  12,  offers  a  further  admirable  lllua- 
tratlon  of  the  difference  between  executive  and  ministerial  duties. 
It  was  there  held  that  the  commissioner  of  pensions,  by  receiving 
the  application  of  a  pensioner  for  an  increase  in  his  pension,  as 
provided  by  act  of  June  16,  1880,  by  considering  it  and  the  evidence 
in  support  of  it,  and  by  deciding  adversely  to  the  petitioner,  per- 
formed an  executive  act  which  the  courts  have  no  right  to  control 
either  by  mandamus  or  on  appeaL  If,  however,  this  decision  of  the 
commissioner  of  pensions  had  been  afterwards  overruled  by  the 
secretary  of  the  interior,  and  the  commissioner  had  then  refused  to 
carry  out  the  command  of  his  superior,  then  the  court  declared 
that  mandamus  might  properly  have  issued  to  compel  compliance 
with  such  command. 

The*  leading  case  declares  the  delivery  of  a  judicial  commission, 
duly  signed  and  sealed,  to  be  a  mere  ministerial  duty  imposed  by 
law  upon  the  secretary  of  state.    Such  also  is  the  duty  of  the  secre- 
tary of  the  interior  in  delivering  over  the  patent  to  lands,  al- 
though he  has  first  to  determine  by  scrutiny  of  the  seal,  signatures, 
etc.,  that  the  document  19  valid  and  genuine.    U.  S.  v.  Schurz,  102 
U.  S.  395,  399,  402,  26  L.  171,  172,  174.    The  Supreme  Court  of 
California  has  decided  that  the  governor  might  be  mandamused  to 
perform  the  ministerial  duty  of  signing  a  similar  patent  to  certain 
lands.    Middletown  v.  Low,  30  Cal.  601.    And  in  a  Colorado  case  the 
writ  issued  against  the  same  officer  for  the  delivery  of  a  patent 
for  public  lands.    Greenwood  v.  Routt,  17  Colo.  169,  31  Am.  St.  Rep. 
294,  28  Pac.  1129.    If  an  executive  officer  issue  an  erroneous  deed, 
he  may  be  compelled  by  mandamus  to  correct  it.    McCready  v. 
Sexton,  29  Iowa,  381,  4  Am.  Rep.  222.    The  duty  of  a  secretary  of 
state  in  placing  the  great  seal  of  the  State  upon  a  commission  is- 
sued by  the  governor  is  also  ministerial.    State  exrel.  v.  Craw- 
ford, 28  Fla.  476,  508,  511,  10  So.  120;  128,  129.    And  it  has  been  held 
that  the  duty  of  the  same  officer  in  issuing  notices  for  an  election  is 
merely    ministerial,  so  that  he  may  be  enjoined  from  issuing  such 
notices  under  a  void  apportionment  act    State  exrel.  v.  Cunningham, 
81  Wis.  503,  51  N.  W.  736.    So,  also,  a  secretary  of  state  has  been 
required  to  count  votes  for  congressman  transmitted  to  him  from 
the  various  counties,  and  issue  a  commission  to  the  candidate  re- 
ceiving the  greatest  number.    Pacheco  v.  Beck,  52  CaL  3,  10.    This 
same  duty  of  canvassing  a  vote  cast  has  been  compelled  when  re- 
posed in  the  governor,  marshal  and  secretary  of  state,  the  court 
holding  that  it  involved  the  exercise  of  no  more  discretion  than  add- 
ing a  column  of  figures.    Chumasero  v.  Potts,  2  Mout  256,  292. 

The  duty  of  a  State  auditor  or  comptroller  In  drawing  warrants 
upon  the  State  treasurer  is  often  ministerial.  So  that  he  may  be 
compelled  to  issue  such  a  warrant  for  the  payment  of  the  salary  of 
another  executive  officer,  as  a  secretary  of  state,  Page  v.  Hardin, 
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8  B.  Mod.  652;  State  y.  Hickman,  9  Mont  877,  28  Pac  742;  or  a 
district  attorney,  Swann  y.  Buck,  40  Miss.  268,  290;  or  a  comptroller, 
Thomas  y.  Owens,  4  Md.  189;  or  a  court  stenographer's  salary. 
Pickle  y.  McOall,  86  Tex.  218,  24  S.  W.  265;  or  of  an  allowed  claim, 
State  T.  Auditor,  47  La.  Ann.  1686,  18  So.  748;  and  to  pay  a  State 
printer  for  work  done,  there  being  no  dispute  as  to  the  amount  of 
the  claim.  Fish  y.  Outhbert,  2  Mont  593,  605.  But  the  right  to 
compel  an  auditor  by  mandamus  to  issue  a  warrant  upon  the  State 
treasurer  for  the  payment  of  a  reward  offered  has  been  questioned. 
State  ex  rel.  y.  Auditor,  61  Mo.  263,  268. 

The  duty  Imposed  upon  other  officers,  such  as  a  State  board  of 
education,  directed  by  statute  to  draw  warrants  upon  the  State 
treasurer  for  the  payment  of  obligations  incurred,  is  also  minis- 
terial in  some  instances,  and  may  be  controlled  t>y  mandamus. 
Granyille,  etc..  Board  y.  State  Bd.  of  Education,  106  N.  O.  83, 10  S.  B. 
1002.  So,  also,  the  goyernor  of  a  State  may  be  mandamused  in  the 
I  \  performance  of  this  duty  in  those  Jurisdictions  where  mandamus  to 

r ,  1  that  officer  is  allowed.    Ootten  y.  Ellis,  7  Jones  (N.  0.),  550. 

^'J  Sometimes  also  the  act  of  the  register  of  a  goyernment  land  office 

in  preparing  and  signing  the  patents  for  public  lands  may  be  en- 
forced by  mandamus.  This  is  true  where  all  necessary  conditions 
haye  been  complied  with  by  the  claimant  State  ex  rel.  y.  NichoUs, 
42  La.  Ann.  223,  7  So.  744.  In  a  Texas  case  this  duty  was  com- 
pelled where  the  grant  of  land  was  to  a  railroad  company  upon  con- 
dition that  a  certain  portion  of  its  road  was  first  to  be  completed, 
though  the  court  was  diyided  in  opinion  and  the  leading  case  was 
called  in  question  by  the  dissentients.  Kuechler  y.  Wright,  40  Tex. 
632,  651,  652,  659,  685,  689.  And  see  Houston,  etc.,  R.  R.  y.  Comr., 
36  Tex.  382,  411.  But  it  has  been  held  by  Mr.  .Justice  Miller  at 
circuit  that  the  duty  of  a  register  and  receiyer  of  the  land  depart- 
ment in  acting  upon  claims  to  pre-emption  of  land  is  not  a  mere 
ministerial  duty.  "  They  haye  first  to  determine  whether  the  land 
which  is  the  subject  of  the  claim  belongs  to  the  goyernment  and 
is  not  already  taken  up  under  some  superior  claim,  and  then 
whether  the  party  claiming  has  made  the  requisite  improyement, 
and  has  shown  the  required  residence  on  the  land.  All  these  ques- 
tions are  to  be  inyestigated  in  a  manner  which  requires  the  exercise 
of  Judicial  Judgment  and  discretion,  and  are  the  yery  reyerse  of 
ministerial."  Litchfield  y.  Register,  1  Woolw.  809,  P.  0.  8,388.  Ac- 
cordingly he  refused  to  issue  an  injunction  restraining  the  issuance 
of  patents  to  such  lands.  Ibid.;  affirmed,  9  Wall.  575,  19  L.  681. 
In  another  case  the  national  Supreme  Court  held  that  the  act  of  the 
secretary  of  the  interior  In  ordering  the  cancellation  of  an  entry 
under  which  defendants  claimed  an  equitable  interest  in  certain 
lands,  was  not  at  all  a  ministerial  act  subject  to  control  by  man- 
damus or  injunction.  "  The  action  of  the  officers  of  the  law  depart- 
ment" said  the  court,  per  Mr.  Justice  MlUer,  referring  to  minis- 
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terial  acts,  ''with  which  we  are  asked  to  Interfere  In  this  case, 
Is  clearly  not  of  this  character.  The  validity  of  plaintiff's  entry, 
which  is  involved  in  their  decision,  is  a  question  which  requires  the 
careful  consideration  and  construction  of  more  than  one  act  of 
congress.  It  has  been  for  a  long  time  before  the  department  and 
has  received  the  attention  of  successive  secretaries  of  the  Interior, 
and  has  been  found  so  difficult  as  to  Justify  those  officers  in  requir- 
ing the  opinion  of  attorney-general.  It  is  far  from  being  a  minis- 
terial act  under  any  definition  given  by  this  court."  Gaines  v. 
Thompson,  7  Wall.  353,  19  L.  65.  A  later  case  In  the  same  court, 
however,  decided  that  the  secretary  of  the  interior,  might  be 
enjoined  from  revoking  a  grant  of  a  right  of  way  through  cer- 
tain lands  which  his  predecessor  had  given.  It  being  a  plain 
violation  of  private  rights.  Noble  v.  Union,  etc.,  Co.,  147  U.  S.  171, 
37  L.  125,  18  S.  Gt  272.  But  it  has  been  held  that  the  courts  are 
without  Jurisdiction  to  enjoin  an  order  of  the  postmaster-general, 
prohibiting  a  certain  corporation  from  using  the  money-order  de- 
partment, he  having,  in  the  exercise  of  a  discretionary  duty  imposed 
by  congress,  decided  that  the  corporation  was  using  the  mails  in 
the  conduct  of  a  lottery.  Enterprise,  etc.,  v.  Zumstein.  67  Fed.  Bep. 
1007,  37  U.  S.  App.  71. 

Nor  may  they  mandamus  the  speaker  of  the  State  assembly  to 
compel  him  to  transmit  a  bill  to  the  State  senate.  Ex  parte  Echols, 
39  Ala.  700,  88  Am.  Dec.  751. 

Elsewhere  it  has  been  held  that  the  duty  of  a  county  clerk  in 
making  out  notices  for  an  election,  naming  the  offices  to  be  filled, 
was  ministerial  and  enforceable  by  mandamus.  Fisher  v.  Dabbs, 
6  Yerg.  152.  As  also  the  duty  of  a  court  clerk  to  issue  an  order 
of  sale  upon  a  Judgment  rendered.  Moore  v.  Muse,  47  Tex.  210, 
216.  And  the  duty  of  the  overseers  of  a  highway  in  opening  a 
certain  road  to  the  public.  State  v.  Holliday,  8  N.  J.  L.  206,  208;  or 
in  paying  assessed  damages  on  a  highway  laid  out  by  them,  Treat 
V.  Middletown,  8  Gonn.  243,  247.  A  purchaser  at  execution  sale 
may  mandamus  the  proper  officer  to  compel  delivery  of  a  deed  at 
the  expiration  of  the  redemption  period.  Whiting  v.  Butler,  29 
Mich.  122,  139.  A  North  Garolina  statute  required  the  treasurer  of 
the  State  to  deliver  over  to  a  railroad  company  certain  railroad 
mortgage  bonds  upon  tender  of  State  bonds;  and  this  was  held  a 
ministerial  duty,  although  there  were  many  kinds  of  State  bondli 
on  the  market  and  it  was  suggested  that  there  might  be  some  dis- 
cretion as  to  which  the  treasurer  was  to  accept  Baleigh,  etc.,  R.  R. 
V.  Jenkins,  68  N.  G.  502,  504.  While  an  executive  officer  or  board 
may  be  vested  with  discretion  as  to  the  manner  of  discharging 
certain  duties,  they  may  sometimes  still  be  mandamused  to  exercise 
that  discretion.  Howell  v.  Gooper,  2  Golo.  App.  531,  31  Pac.  523. 
The  president  of  a  municipal  council  may  be  compelled  by  man- 
damus to  sign  an  ordinance  where  his  refusal  rested  solely  upon 
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an  assumption  of  fact  as  to  its  irregularity,  which  the  records 
showed  to  be  erroneous.  State  ex  rel.  ▼.  Meier,  143  Mo.  440,  48 
S.  W.  307. 

If  the  law  not  mandatory,  the  act  to  be  done  may  be  merely  dls- 
cretloxMtry.— But  where  .the  terms  of  the  statute  prescribing  the 
duty  whose  performance  is  sought  to  be  secured  by  mandamus  are 
not  peremptory  and  mandatory,  the  conclusion  is  that  the  officer 
is  invested  with  discretion  in  the  matter.  Accordingly,  where  a 
statute  requires  a  State  treasurer  to  pay  out  money,  if,  "in  his 
opinion  "  the  amount  is  due,  the  duty  of  the  treasurer  in  that  con- 
nection is  a  discretionary  one.  Louisiana  College  t.  State  Treas- 
urer, 2  La.  394,  396.  So,  also,  a  statute,  declaring  that  "  the  post- 
master may,  upon  evidence  satisfactory  to  him,"  that  a  person  is 
conducting  any  fraudulent  lottery,  deny  to  such  person  the  privi- 
leges of  the  registered  letter  and  money-order  system,  reposes  a 
discretion  which  may  not  be  controlled  by  injunction.  Enteriyrise, 
etc.,  Assn.  v.  Zumstein,  64  Fed.  Rep.  840,  37  U.  S.  App.  71.  See  also 
N.  O.  Natl.  Bk.  v.  Merchant,  18  Fed.  Rep.  851.  The  Supreme  Ck>urt  of 
Idaho  decided  that  mandamus  would  not  lie  to  compel  the  secretary 
of  the  territory  to  deliver  over  to  the  speaker  of  the  house  the  hotose 
journal,  in  order  that  certain  corrections  might  be  made  therein,  it 
being  the  duty  of  the  secretary  to  keep  such  journal,  and  no  stat- 
utory provision  requiring  its  delivery  under  such  circumstances. 
Burkhart  v.  Reed,  2  Idaho,  483,  22  Pac.  6. 

The  duty  of  the  president  of  the  nation  In  carrying  out  the  laws 
i8»  of  course,  clearly  not  a  ministerial  duty,  although  the  question 
was  considered  sufficiently  doubtful  to  warrant  a  test  in  the  Federal 
Supreme  Ck>urt  Mississippi  v.  Johnson,  4  Wall.  498,  18  L.  441. 
An  injunction  was  there  sought  and  refused  against  President 
Johnson  to  restrain  him  from  signing  and  carrying  out  an  act  of 
congress  alleged  to  be  unconstltutionaL  The  appointment  and  re* 
moval  of  officers  and  employees  involves  the  exercise  of  judgment 
or  discretion,  and  is  not  controllable  by  mandamus.  Taylor  v.  Ker- 
cheval,  82  Fed.  Rep.  499.  Mandamus  to  a  State  officer  to  compel 
the  payment  of  coupons  upon  State  bonds,  has  also  been  held  to  be 
an  interference  with  the  political  department  of  the  government, 
and  the  duty  devolving  upon  such  officer  something  more  than  a 
mere  ministerial  duty.    Louisiana  v.  Jumel,  107  U.  S.  743,  27  L.  459, 

2  S.  Gt  154.  The  duty  of  choosing  a  site  for  public  buildings,  and 
purchase  of  land  therefor,  is  not  ministerial.  State  v.  Lord,  28  Or. 
525,  43  Pac.  478.  Finally,  it  may  be  added  that  in  applications  for 
mandamus  against  an  executive  officer,  the  courts  will  consider 
the  practical  consequences  of  its  issuance,  and  refuse  it  if  the  result 
would  be  to  subvert  some  well-recognized  principle  of  the  law;  as 
that  the  sovereign  may  not  be  sued  except  by  consent  Beeside  y. 
Walker,  11  How.  292, 113  L.  701.  Or  to  lead  to  some  absurd  results, 
as  to  compel  the  secretary  of  war  to  sign  a  contract  with  a  party 
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already  under  contract  to  perform  the  same  senrice  at  a  less 
amount  U.  S.  ex  rel.  v.  Lamont,  155  U.  S.  808,  89  L.  168,  15  S.  Ot  98. 
This  is,  of  course,  no  more  than  saying  that  the  applicant  must 
establish  in  himself  a  legal  right  to  the  performance  of  the  act 
sought,  a  principle  underlying  the  issuance  of  the  writ  in  all  cases. 

As  to  the  right  to  mandamus  the  governor  of  a  State.— The 
question  of  the  right  to  mandamus  the  chief  executive  of  a  State 
presents  so  many  features  that  are  distinct  from  those  involyed  in 
the  question  of  mandamus  to  other  executive  officers,  as  to  Justify 
a  separate  examination.  The  courts  seem  to  be  about  equally 
divided  upon  the  question,  some  holding  that  the  governor  of  a 
State  may  be  mandamused  to  compel  the  performance  of  a  mere 
ministerial  duty  involving  the  exercise  of  no  discretion  and  which 
might  as  well  have  devolved  upon  another  officer;  and  others,  that 
under  no  circumstances  will  this  remedy  lie  against  so  high  an 
officer. 

The  citations  show  that  Marbury  v.  Madison  has  been  dted  as 
authority  upon  both  sides  of  this  controversy;  and  in  cases  whose 
conclusions  are  directly  contradictory.  It  is  cited  in  the  following 
cases,  affirming  the  right  to  mandamus:  Tennessee,  etc.,  B.  R.  v. 
Moore,  86  Ala.  380,  381;  McGauley  v.  Brooks,  16  Oal.  41,  44,  52; 
Middleton  v.  Low,  30  Gal.  601;  Harpending  v.  Haight,  89  Gal.  210,  2 
Am.  Rep.  445;  Greenwood,  etc.,  Go.  v.  Routt,  17  Oolo.  169,  31  Am.  St. 
Bep.  294,  28  Pac.  1129;  Martin  v.  Ingham,  38  Kan.  653,  657,  iV 
Pac.  169,  171;  Magruder  v.  Swann,  25  Md.  209;  Brown  v.  Bragunler, 
79  Md.  236,  29  Atl.  8;  Gotten  v.  Ellis,  7  Jones  (N.  C.),  545,  550;  State 
ex  rel.  v.  Ghase,  5  Ohio  St.  528,  535;  Mott  v.  Pennsylvania  B.  B., 
30  Pa.  St  9,  33;  72  A.  D.  679;  State  ex  rel.  v.  Marks,  6  Lea,  21;  State 
V.  Farwell,  3  Pinney,  438.  And  see  Slack  v.  Jacob,  8  W.  Va.  662; 
Woods  V.  Sheldon,  Governor  and  others,  9  S.  Dak.  407,  69  N.  W.  607, 
33  Am.  Dec.  863,  note,  13  Am.  Bep.  128,  note,  31  Am.  St  Bep.  299, 
note,  66  Am.  St  Bep.  555,  note.  It  is  relied  on  to  the  contrary  In 
Hawkins  v.  Governor,  1  Ark.  584,  589,  33  Am.  Dec.  349,  353;  Niles  v. 
Bradford,  22  Md.  184,  85  Am.  Dec.  645;  People  ex  rel.  v.  Morton,  156 
N.  Y.  141,  152,  66  Am.  St  Bep.  550,  50  N.  E.  792;  distinguished  in 
State  ex  rel.  v.  Drew,  17  Fla.  73,  74,  86;  State  ex  reL  v.  Warmoth,  22 
La.  Ann.  8,  2  Am.  Bep.  714;  Dennett,  Petitioner,  82  Me.  511,  54  Am. 
Dec.  603;  White  Greek,  etc..  Go.  v.  Marshall,  2  Baxter,  123;  Bates  v. 
Taylor,  87  Tenn.  332,  11  S.  W.  269;  and  rejected  and  criticised  as 
dictum  in  Hovey  v.  State,  127  Ind.  595,  22  Am.  St  Bep.  668,  27 
N.  B.  177;  People  ex  rel.  v.  Governor,  29  Mich.  320,  327,  18  Am. 
Bep.  95;  Pacific  B.  B.  v.  Governor,  23  Mo.  359,  66  Am.  D'^.  677; 
State  ex  rel.  v.  Fletcher,  39  Mo.  394;  State  v.  Governor,  25  N.  J.  L. 
331,  352;  all  of  which  deny  the  right  to  mandamus  the  chief 
executive  of  a  State.  To  the  same  effect,  also,  are  State 
V.  Lord,  28  Or.  525,  48  Pac.  478;  Low  v.  Towns,  8  Ga. 
372.     On     the     whole,     therefore,     while    courts     affirming     the 
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existence  of  the  right  to  mandamns  a  State  goTemor,  place 
much  weight  upon  It  as  authority,  courts  holding  to  the  contrary 
seek  rather  to  deny  its  applicability  in  the  matter  at  alL  Certainly 
the  specific  question  of  the  right  to  mandftmus  a  State  governor  was 
not  at  all  In  the  mind  of  Chief  Justice  Marshall  in  the  leading  case, 
but  it  is  made  undeniable  by  the  citations  that  the  courts  affirming 
the  existence  of  the  right  have  placed  reliance  upon  certain  expres- 
sions in  the  opinion  which  may  well  be  considered  as  fully  appli- 
cable, and  calculated  to  sustain  their  position.  Thus,  where,  after 
dipclaiming  all  intention  to  interfere  in  the  political  affairs  of  the 
goyemment,  the  court  observes:  "  But  if  this  be  not  such  a  ques- 
tion, *  *  *  if  it  be  no  intermeddling  with  a  subject  over  which 
the-  executive  can  be  considered  as  having  exercised  any  control; 
what  is  there  in  the  exalted  station  of  the  officer  which  shall  bar  a 
citizen  from  asserting  in  a  court  of  Justice  his  legal  rights,  or  shall 
forbid  a  court  to  listen  to  the  claim,  or  to  issue  a  mandamus,  direct- 
ing the  performance  of  a  duty  not  depending  on  executive  discre- 
tion but  on  particular  acts  of  congress  and  the  general  principles 
of  law."  And  again:  "It  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing  to  be  done 
that  the  propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined."  "Notwithstanding  this  proposition  has  been  charac- 
terized as  obiter,"  said  the  Supreme  Court  of  Colorado,  referring  to 
the  foregoing  in  affirming  the  right  to  mandamus  the  State  gover- 
nor, "  it  has  served  as  a  text  for  numerous  Judicial  decisions.  State 
and  Federal"  Greenwood,  etc.,  Co.  v.  Routt,  17  Colo.  167,  31  Am. 
St  Rep.  202,  28  Pac.  1128. 

MandamuB  to  a  lower  court. — Marbury  v.  Madison  has  also  been 
cited  as  authority  with  respect  to  the  cases  In  which  a  subordinate 
court  or  Judge  may  be  mandamused  by  a  higher  court  It  has  been 
seen  above,  supra,  that  courts  possessing  only  appellate  Juris- 
diction may  issue  the  writ  in  such  cases;  and  that  the  leading 
case  settled  the  proposition  that  this  is  an  exercise  of  appellate 
Jurisdiction.  The  terse  principle  propounded  by  Chief  Justice 
Marshall,  that  it  is  not  the  person  to  whom  the  writ  is  directed,  but 
the  nature  of  the  thing  to  be  done  that  determines  the  propriety  of 
its  issuance,  has  also  been  followed  by  the  courts  in  determining 
when  it  may  properly  issue  to  a  subordinate  court  or  Judge.  Here, 
too,  we  find  that  it  is  a  cardinal  rule  that  mandamus  is  not  to  be 
made  a  means  for  controlling  and  directing  discretionary  matters. 
Bx  parte  Newman,  14  WaU.  165,  20  L.  879;  People  v.  Pearson,  2 
Scam.  204,  83  Am.  Dec.  448;  Bx  parte  Harris.  62  Ala.  90,  23  Am. 
Rep.  560;  Jelley  v.  Roberts,  50  Ind.  1,  4.  It  may  issue  to  conffeel  the 
performance  of  a  mere  ministerial  duty,  or  to  compel  a  court  to  act 
in  cases  In  which  it  has  Jurisdiction  and  refuses  to  do  so.  As  to 
compel  a  circuit  Judge  to  take  cognizance  of  a  case  properly  ap- 
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pealed  from  the  District  Court  Insurance  Co.  v.  Comstock,  16 
Wall.  270,  21  L.  408.  But  when  a  court  has  acted,  and  exercised  its 
judicial  discretionary  power,  this  remedy  is  not  a  proper  method 
of  obtaining  a  review,  even  though  there  be  no  other.  Ex  parte 
Newman,  14  Wall.  152,  20  L.  877.  Nor  is  it  proper  to  use  the  writ 
to  reexamine  a  Judgment  or  decree  of  a  subordinate  court;  or  to 
direct  what  Judgment  or  decree  shall  be  entered.    Ibid. 

May  be  compelled  to  sig^n  a  bill  of  exceptions. —  The  rule  is  best 
illustrated  by  those  cases  in  which  it  is  sought  to  compel  a  sub- 
ordinate court  or  Judge  to  sign  and  settle  a  bill  of  exceptions.  This 
is  a  ministerial  act,  and  it  is  well  settled  that  its  performance  may 
be  compelled  by  mandamus.  Bx  parte  Crane,  6  Pet  180,  8  .L.  02; 
Jelley  v.  Roberts,  50  Ind.  1,  4;  People  v.  Pearson,  2  Scam.  (111.) 
204,  83  Am.  Dec.  448.  But  the  appellate  court  cannot  go  further  and 
specify  the  contents  of  a  bill,  or  direct  the  signing  of  a  particular 
bill,  unless  the  trial  Judge  has  admitted  its  entire  accuracy.  "  AH 
that  a  Judge  can  be  required  to  do  is  to  sign  such  a  bill  as  presents 
the  facts  in  accordance  with  his  knowledge  and  recollection,  since 
this  must  necessarily  be  the  test  in  determining  what  particular  bill 
shall  be  signed."  High  Ext  Legal  Remedies,  |  202,  quoted  in 
Jelley  v.  Roberts,  50  Ind.  1,  5.  Nor  will  a  Judge,  having  signed  and 
sealed  one  bill  of  exceptions,  be  compelled  to  sign  a  second,  where 
he  alleges  the  first  to  be  correct  and  denies  the  accuracy  of  the 
second.  Ibid.  Or  where  the  first  was  inaccurately  drawn  and  an 
amended  bill  subsequently  offered,  the  Judge  having  meantime  for- 
gotten the  circumstances  and  so  being  unable  to  vouch  for  the 
accuracy  of  the  bill  as  amended.  People  ex  reL  v.  Anthony,  129 
IlL  223,  21  N.  E.  781. 

And  to  do  various  other  acts. —  But  the  applicability  of  man- 
damus as  a  remedy  where  the  actions  of  a  lower  court  are  con- 
cerned is  not  limited  to  bills  of  exceptions.  Elsewhere  it  has  issued 
from  the  Supreme  Court  of  the  United  States  to  the  Federal  Circuit 
Court  to  compel  the  removal  of  a  cause  into  a  State  tribunal.  Yir^ 
ginia  V.  Rives,  100  U.  S.  327,  25  L.  672.  A  Judge  has  been  thus  com- 
pelled to  approve  the  bond  of  a  tax  collector,  there  being  no  other 
objection  than  the  delay  of  the  officer  in  offering  the  same.  State 
ex  reL  v.  Ely,  43  Ala.  576.  So,  also,  the  bond  of  a  sheriff.  Ez 
parte  Harris,  52  Ala.  87,  90,  23  Am.  Rep.  560.  The  Supreme  Court  of 
Louisiana  has  compelled  a  probate  Judge,  by  mandamus,  to  appoint 
a  tutor  for  certain  minor  children.  State  v.  Bermudez,  14  La.  478; 
and  to  admit  a  certain  will  to  probate.  Succession  of  Wedderbum». 
1  Rob.  (La.)  965;  while  the  Supreme  Court  of  Tennessee  has  com- 
pelled the  clerk  of  the  Probate  Court  to  transmit  a  certain  recordi 
to  the  County  Court  Fisher  v.  Dabbs,  6  Yerg.  152;  though  re- 
fusing mandamus  to  a  Judge  who  had  refused  to  grant  a  writ  ol' 
habeas  oorpus.    State  t.  Elmore^  6  Cold.  53L 
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Appointments  to  office. —  A  right  to  an  appolntlTe  office  is  com- 
plete when  the  appointing  power  has  done  everything  to  be  per- 
formed by  him.  Neither  delivery  of  the  commission,  nor  acceptance, 
is  necessary  to  complete  an  appointment  When  complete  it  is 
irrevocable,  pp.  154-162. 

Appointment  is  complete  upon  performance  of  last  act  of  ap- 
pointing power. —  The  citations  show  that  the  propositions  of  law 
above  laid  down  have  been  extensively  relied  on  in  later  decisions. 
The  rule  that  an  appointment  is  complete  when  the  last  act  to  be 
done  by  the  appointing  power  has  been  performed,  has  been 
followed  and  approved  in  many  cases.  Conger  v.  Gilmer,  82  Gal. 
79;  People  v.  Perkins,  86  GaL  518,  26  Pac.  247;  Morgan  v.  Vance,  4 
Bush  (Ky.).  323,  328;  State  ex  reL  v.  Love,  89  N.  J.  L.  14,  21;  People 
ex  rel.  v.  Fitzsimmons,  68  N.  Y.  518;  State  v.  Hamilton  Co.,  7  Ohio, 
145;  Lane  v.  Gommonwealth,  108  Pa.  St  485;  Seaman  v.  North- 
western Mutual  Life  Ins.  Go.,  86  Fed.  497.  It  holds  true  whether 
the  appointing  power  be  a  single  officer,  as  in  Marbury  v.  Madison, 
or  an  executive  board,  such  as  a  board  of  supervisors,  Gonger  v. 
Gilmer,  82  Gal.  79;  or  a  mayor  and  board  of  aldermen.  State  ex  rel. 
V.  Dews,  Gharlt  (Ga.)  425,  430;  or  a  municipal  board  of  finance  and 
taxation,  State  ex  rel.  v.  Love,  89  N.  J.  L.  21.  It  is  not  at  all  neces- 
sary that  the  appointing  power  be  at  the  time  aware  that  its  acts 
are  finaL  A  nomination  to  an  office,  made  under  the  erroneous  im- 
pression that  the  approval  of  another  body  was  necessary,  has  been 
held  a  valid  appointment,  because  the  appointing  power  had  per- 
formed the  last  act  necessary.  People  ex  rel.  v.  Fitzsimmons,  68 
N.  Y.  51^.  And  in  a  Virginia  case  a  board  of  bank  directors  had 
proceeded  to  a  second  election  thinking  the  first  to  have  been  in- 
effective.   Booker  v.  Young,  12  Gratt  309. 

The  test  is  always  whether  the  final  act  has  really  been  per- 
formed, not  whether  the  appointing  power  so  intended  its  acts  — 
provided,  of  course,  that  there  be  no  fraud  or  undue  influence.  A 
Connecticut  case  will  illustrate  this  point  A  municipal  common 
council,  authorized  to  appoint  a  prosecuting  attorney,  met  for  that 
purpose  and  voted  "  to  proceed  to  ballot  for  a  prosecuting  attorney." 
A  ballot  having  been  taken  and  one  Googan  having  received  a  clear 
majority  of  all  the  votes  cast,  and  this  result  being  announced  b' 
the  presiding  officer,  a  resolution  was  offered  that  Googan  be  de- 
clared elected.  This  resolution  was  lost  Two  resolutions  were 
then  offered  and  adopted,  one  declaring  the  ballot  to  be  void  by 
reason  of  errors  (which  it  was  found  did  not  exist),  and  the  other 
declaring  that  one  Barbour  be  deemed  "  elected  and  appointed  prose- 
cuting attorney.**  The  court  decided  that  the  first  vote  taken, 
there  being  no  fraud  of  any  kind,  was  valid  and  binding;  and  that 
the  result  was  to  confer  upon  Googan  a  right  to  the  office.  State 
ex  reL  t.  Barbour,  53  Conn.  89,  22  AtL  689.    This,  however,  is  not 
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to  be  understood  as  deprlying  a  deliberative  body  of  a  right  to 
reconsider  its  acts  when  any  Just  ground  for  so  doing  exists,  as  an 
illegal  Yote,  or  a  participation  of  those  not  qualified.    Ibid. 

It  is,  of  course,  immaterial  that  the  appointment  is  not  to  take 
effect  until  some  future  day,  for  when  the  appointment  has  once 
been  made  it  is  final  and  irrevocable,  and  the  appointing  power 
may  not  choose  another  before  the  first  appointee  enters  upon  his 
duties.    Whitney  v.  Van  Buskirk,  40  N.  J.  L.  470. 

If  anything  remains  to  be  done  the  appointment  ia  incomplete. 
—  But  the  right  to  the  office  is  incomplete  so  long  as  anything 
remains  undone  by  the  appointing  power,  for  it  is  still  possible  by 
refusal  to  perform  such  act  to  render  the  whole  proceeding  nuga- 
tory. An  Ohio  case  illustrates  this  proposition.  There  the  question 
was  as  to  the  validity  of  an  appointment  to  the  office  of  clerk  of  a 
Ck>unty  Ck>urt.  The  claimant  rested  his  case  upon  a  certain  writing 
signed  by  three  of  the  four  Judges,  In  form  following:  **  We  agree 
to  the  appointment  of  Samuel  H.  Goodwin  to  the  office  of  clerk 
of  the  Court  of  Ck>mmon  Pleas,"  etc.;  and  upon  the  order  given  for 
the  entry  of  this  appointment  in  the  minute-book  of  the  court  The 
entry  was  in  fact  never  made,  and  the  appointment  was  later  re- 
pudiated. A  statute  required  that  the  minutes  of  the  court  should 
be  publicly  read  before  every  adjournment,  corrected,  and  then 
signed  by  the  presiding  Judge;  and  that  "no  proceedings,  orders, 
Judgments  or  decrees  •  •  •  shall  be  in  force  or  valid  until 
so  recorded  and  signed."  The  court,  therefore,  held  that  the  ap- 
pointment was  not  completed  by  the  writing,  that  something  yet 
remained  to  be  done,  and  that  until'  the  signing  of  the  minutes  con- 
taining the  appointment  the  court  might  reconsider  and  recall  its 
former  actions.    State  v.  Hamilton  Ck>.,  7  Ohio,  1S4. 

Acceptance  unnecessary  to  complete  the  right. —  In  the  propo- 
sition that  an  appointment  is  complete  upon  the  performance  of 
the  last  act  of  the  appointing  power,  is  involved  the  further  propo- 
sition that  the  acceptance  of  such  appointment  is  unnecessary. 
This  is  undeniably  true  so  far  as  the  right  to  the  office  is  concerned. 
The  Supreme  Court  of  Alabama  also  argued,  therefrom,  that  the 
resignation  of  an  officer  might  be  effective  before  acceptance.  State 
ex  reL  v.  Fitts,  49  Ala.  402. 

But  an  appointee  who  does  not  accept  la  not  completely  in- 
ducted into  office. —  But  the  citations  have  not  Interpreted  the 
leading  case  as  holding  that  the  appointee  is  completely  inducted 
into  office  for  all  purposes.  In  an  early  New  Hampshire  case  it 
became  material  to  determine  whether  the  office  of  collector  of  taxes 
was  filled  by  one  J.,  who  had  been  appointed  but  had  not  taken 
the  oath  of  office,  or  by  a  later  appointee  whose  appointment  was, 
of  course,  invalid  if  J.  was  actually  incumbent  The  court  declared, 
per  Woodbury,  J.,  that  "  In  no  case  can  the  office  itself    be  con- 

10 


1  Cr.  137-180  Notes  on  U.  S.  Reports.  14« 

sidered  as  filled  till  the  acceptance  of  the  appointment  by  the  per- 
son chosen.'*  Johnston  v.  Wilson,  2  N.  H.  2(»,  9  Am.  Dec.  51.  And, 
again,  in  a  Galifomia  case,  the  successful  candidate  for  the  ofllce 
of  State  comptroller  had  meanwhile  been  appointed  surveyor-general 
by  the  Federal  government  though  he  had  not  accepted  or  qualified 
as  such.  The  State  Ck>nstitution  prohibited  his  holding  both  offices, 
and  the  unsuccessful  candidate,  therefore,  claimed  ttie  commission 
as  State  comptroller.  But  the  court  held  that  as  his  competitor 
bad  not  accepted  or  qualified  for  the  Federal  ofllce,  he  did  not  hoM 
such  office  within  the  meaning  of  the  constitutional  prohibition. 
People  ex  reL  v.  Whitman,  10  Cal.  38,  43,  44.  *•  To  constitute  the 
holding  of  an  office,  within  the  meaning  of  the  Constitution,"  ob- 
served the  court,  per  Burnett,  J.,  *'  there  must  be  the  concurrence 
of  two  wills  —  that  of  the  appointing  power,  and  tiiat  of  the  per- 
son appointed.  If  the  mere  tender  of  a  commission  could  prodhce 
this  result,  then  it  would  be  in  the  power  of  the  president  to 
disqualify  any  person  from  holding  a  State  office  without  his  con- 
sent"  Ibid.  44.  "  To  a  complete  investiture  of  an  office,"  said  Mr. 
Justice  Field  in  the  same  case,  "  the  acts  of  the  appointing  power 
and  of  the  person  appointed  must  in  some  instances  concur.  The 
appointment  is  complete  when  the  commission  is  signed  by  the 
president,  but  it  is  competent  for  congress  to  require  the  perform- 
ance of  certain  acts  by  the  appointee,  such  as  the  execution  of 
security,  the  taking  of  the  oath  of  office,  and  the  like,  before  he  can 
enter  upon  the  possession  of  the  office."    Ibid.  47. 

Practice  of  Federal  ezecative  as  showing  their  understanding 
of  effect  of  appointment. —  As  has  been  seen  above,  Chief  Justice 
Marshall  sought  further  to  Justify  the  proposition  that  acceptance 
was  not  necessary  to  complete  the  appointment  by  declaring  that 
such  was  the  understanding  of  the  government  upon  the  question, 
calling  attention  to  the  fact  that  the  salary  of  an  officer  com- 
menced from  the  appointment  and  not  from  the  transmission  or 
acceptance  of  his  commission;  and  also  observing,  that  where 
an  appointee  refuses  to  accept,  the  successor  is  nominated  in  his 
place,  and  not  in  place  of  the  one  originally  creating  the  vacancy. 
The  latter  as  well  as  the  former  of  these  propositions  seems  to 
refer  to  a  mere  custom  of  the  executive  department  of  the  govern- 
ment. Justice,  etc.,  v.  Clark,  1  T.  B.  Hon.  85.  Both  have  upon  oc- 
casion been  misunderstood  and  regarded  as  holdings  of  the  court 
in  the  leading  case.  In  two  Maryland  cases  the  statement,  that  the 
salary  of  an  officer  began  from  the  time  of  his  commission,  was 
made  the  basis  of  a  claim  for  salary  from  the  date  of  an  election, 
rather  than  the  day  when  the  duties  of  the  office  were  formally 
undertaken.  And  in  both,  the  Supreme  Court  of  Maryland  criticised 
this  "  dictum  "  of  Marbury  v.  Madison  as  inaccurate,  in  holding  that 
salary  properly  began  from  the  time  when  the  appointee  qualified. 
Thomas  t.  Owens,  4  Md.  220,  227;  Jump  v.  Spence,  28  Md.  1,  11. 
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Elsewhere  the  statement  is  more  accurately  interpreted  as  the  cus- 
tom of  the  Federal  government,  Haight  y.  Love,  89  N.  J.  L.  479, 
23  Am.  Rep.  236;  or  the  common-law  rule  applicable  in  the  absence 
of  statute  indicating  a  contrary  intent  Burks  v.  Hinton,  77  Va.  87. 
The  second  statement,  that  an  appointee  before  acceptance  is 
regarded  as  so  far  invested  with  the  office  that  in  case  of  his 
refusal  to  accept  the  successor  is  nominated  in  his  place,  has 
also  been  cited  as  though  a  proposition  of  law  laid  down  by  the 
court  Johnson  v.  U.  S.,  6  Mason,  438,  F.  0.  7,419;  Booker  v.  Young, 
12  Gratt  309.  Mr.  Justice  Story  so  interpreted  it,  suggesting 
as  a  possible  deduction  that  a  new  appointment,  before  accept- 
ance by  the  appointee,  would  operate  as  a  complete  removal  from 
office  of  the  incumbent  Johnson  v.  U.  S.,  6  Mason,  425,  438,  F.  G. 
7,419.  The  true  purport  of  the  statement  is  properly  understood 
in  a  Kentucky  case,  and  by  the  reporter's  note  it  appears  that 
the  practice  of  the  State  executive  department  is  similar.  "  There 
is  obviously,"  said  the  court  "  in  the  practice  of  the  general  govern- 
ment an  intrinsic  fitness  and  propriety;  for,  otherwise,  as  an  ap- 
pointment may  be  refused  verbally,  there  would  be  nothing  in  the 
records  of  the  executive  department  to  show  the  refusal,  and  two 
or  more  appointments  would  appear  to  have  been  luade  to  fill  the 
same  vacancy."    Justices  of  Jeff.  Ck).  v.  Clark,  1  T.  B.  Mon.  82,  85. 

Ck>nclu8ion8  as  to  necessity  of  acceptance.—  It  thus  appears  from 
the  foregoing,  that  while  an  appointment  to  office  is  complete  when 
the  last  act  of  the  appointing  power  has  been  performed,  yet  that 
until  acceptance  and  proper  qualification  the  appointee  is  not  to  be 
regarded  as  actually  holding  the  office  for  all  purposes.  The  unilat- 
eral act  of  the  appointing  power  cannot  be  made  the  means  of 
fastening  upon  such  appointee  obligations  or  duties  which  he  has 
not  undertaken,  and  of  which  perhaps  he  is  entirely  ignorant  For 
certain  incidental  or  administrative  purposes  indeed,  the  appoint- 
ment does  suffice  in  legal  contemplation  to  make  the  appointee  the 
incumbent  of  such  office.  But  it  is  safe  to  say,  that  while  it  is 
binding  upon  the  appointing  power,  and  while  it  confers  upon  the 
appointee  a  right  it  may  not  be  made  an  instrument  of  injustice 
to  the  one  upon  whom  it  is  bestowed. 

Delivery  not  necessary.—  Delivery  of  the  commission  is  no  more 
necessary  to  confer  a  right  to  an  office  than  is  acceptance  of  the 
appointment  Such  we  have  seen  to  be  the  rule  laid  down  in 
Marbury  v.  Madison.  The  proposition  is  of  more  extensive  appli- 
cation than  to  the  case  of  the  commission  to  an  office.  "In  all 
cases  of  letters-patent"  observed  Chief  Justice  Marshall,  "certain 
solemnities  are  required  by  law,  which  solemnities  are  the  evidences 
of  the  validity  of  the  instrument  a  formal  delivery  to  the  person 
Is  not  among  them."  1  Cr.  137,  159-160.  See  Conklln  v.  Cun- 
ningham, 7  N.  Mez.  460,  38  Pac.  174.  None  of  the  citations  on  this 
point  are  concerned  with  commissions  to  an  office,  though  several 


I  Cr.  187-180  Notes  on  U.  S.  Report!.  148 

cases  cite  the  leading  case  in  holding  that  delivery  Is  not  necessary 
to  the  validity  of  a  patent  to  public  lands.    Sayward  v.  Thompson, 

II  Wash. .  709,  40  Pac.  380.  Accordingly  title  passes  when  the 
patent  has  been  duly  signed  and  sealed,  without  delivery.  U.  S.  v. 
Schurz,  102  U.  S.  395,  26  L.  171;  Le  Roy  v.  Clayton,  2  Sawy.  493,  496, 
497,  P.  O.  8,268.  An  entry  made  in  a  public  record  of  a  grant  by 
the  Spanish  government  in  the  early  days  has  been  held  operative 
to  pass  title.  Lavergne's  Heirs  v.  Elkins'  Heirs,  17  La.  227.  So, 
also,  an  entry  made  by  a  town  alcalde  in  the  official  book.  Donner 
V.  Palmer,  31  Gal.  513.  The  principle  of  the  leading  case  has  also 
been  applied  to  the  case  of  a  prosecution  for  failure  to  obtain  a 
steamboat  license.  It  appeared  that  the  license  had  been  duly 
executed,  sealed,  signed,  dated  and  numbered,  but  not  actually  de- 
livered to  the  party;  and  the  court  held  delivery  unnecessary  so  far 
as  the  prosecution  was  concerned.  Steamboat  Planter,  Newb.  267, 
F.  O.  16.054. 

An  executive  pardon  has  been  held  to  differ  from  other  letters- 
patent  and  to  require  delivery  for  its  validity.  In  re  De  Puy,  3 
Ben.  316,  F.  C.  3,814.  A  delivery  by  transmission  to  the  warden  of 
a  penitentiary  has  been  held  sufficient  upon  the  analogy  of  Mar- 
bury  y.  Madison,  Ex  parte  Powell,  73  Ala.  522,  49  Am.  Rep.  76; 
though  delivery  to  a  United  States  marshal  has  been  deemed  in- 
operative to  deprive  of  the  right  of  withdrawal  again.  In  re  De 
Puy,  3  Ben.  316,  F.  0.  3,814. 

But  delivery  may  be  made  a  prerequisite  condition.— While, 
however,  delivery  is  not  generally  necessary  to  the  validity  of  an 
appointment,  there  may  be  circumstances  under  which,  by  the 
terms  of  the  appointment,  delivery  is  necessary  to  its  completion. 
Thus,  where  an  appointment  of  a  guardian  is  made  upon  the  express 
condition  that  it  is  to  be  delivered  to  the  appointee  when  the  proper 
bond  is  filed,  and  the  instrument  of  appointment -is  so  indorsed,  the 
appointee  may  not  assume  to  act  without  compliance  with  such 
condition.    Fay  v.  Hurd,  8  Pick.  631. 

Appointment  when  complete  is  irrevocable.— Where  the  ap- 
pointee is  to  hold  at  will  the  appointment  Is,  of  course,  at  any  time 
revocable.  Parsons  v.  United  States,  167  U.  S.  337,  42  L.  189,  190,  17 
S.  Gt  884,  885;  but  in  all  other  cases  the  appointing  power  has  no 
further  control  over  the  appointment  after  the  performance  of  the 
last  act  necessary  to  its  validity.  In  other  words,  the  appointment 
is  then  irrevocable.  Marbury  v.  Madison  has  been  cited  to  this  point 
in  a  variety  of  cases.  Speed  v.  Common  Council,  97  Mich.  207,  56 
N.  W.  573;  Brady  v.  Howe,  50  Miss.  621;  Myers  v.  Chalmers,  60  Miss. 
772,  789;  State  ex  reL  v.  Love,  39  N.  J.  L.  21;  Whitney  v.  Van  Bus- 
kirk,  40  N.  J.  L.  470;  People  ex  rel.  v.  Murray,  70  N.  Y.  526;  Bwing  v. 
Thompson,  43  Pa.  St  372,  375;  State  ex  reL  y.  Barbour,  53  Conn. 
85,  86,  55  Am.  Rep.  68,  69,  22  Atl.  688,  689.  The  appointee  has  a 
yeited  right  to  the  office  which  the  law  will  protect   Butler  y. 
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White,  83  Fed.  Rep.  578,  682,  588.  And  when  the  power  of  appoint- 
ment has  once  been  exercised  it  is  exhausted,  and  a  subsequent  ap- 
pointment, in  the  absence  of  a  proper  reyocation.  Is  void.  State  ex 
reL  T.  Finnemd,  7  S.  Dak.  245,  64  N.  W.  124.  The  remedy  of  an 
aggrieved  appointee  is  often  mandamus  to  compel  the  performance 
of  those  ministerial  acts  necessary  to  invest  the  appointee  with  the 
evidence  of  office  which  may  be  necessary  in  the  particular  case. 
As  to  compel  the  approval  of  a  bond  by  a  board  of  aldermen.  Speed 
V.  Ck>mmon  Council,  97  Mich.  207,  56  N.  W.  573.  In  a  proper  case 
injunction  will  lie  to  restrain  a  subsequent  unlawful  appointee 
from  taking  possession  of  the  office,  books,  etc.  Ewing  v.  Thomp- 
son, 43  Pa.  St  372,  375.  And  see  Butler  v.  White,  83  Fed.  Rep,  578, 
588.  Or  where  the  purpose  is  to  oust  from  office  one  improperly 
installed,  and  to  secure  the  place  for  the  lawful  appointee,  quo  ' 
warranto  is  the  proper  proceeding  to  try  the  title  to  such  office. 
Brady  v.  Howe,  50  Miss.  621;  State  ex  rel.  Haight  v.  Love,  39  N. 
J.  L.  21;  Haight  v.  Love,  39  N.  J.  L.  479;  S.  C,  23  Am.  Rep.  236;  State 
ex  rel.  Whitney  v.  Van  Buskirk,  40  N.  J.  L.  470;  People  ex  rel.  v. 
Murray,  70  N.  Y.  526. 

Where  the  office  is  electlTe  and  not  appointive.— In  the  fore- 
going discussion  of  the  irrevocability  of  appointments  and  of  the 
precise  time  when  an  appointment  becomes  complete  and  irrev- 
ocable, no  particulcu*  reference  has  been  made  to  cases  in  which 
the  title  to  an  office  is  acquired  by  election  rather  than  by  appoint- 
ment Nor  is  there  any  distinction  to  be  drawn  between  the  two 
i^sses  of  cases  so  far  as  the  present  discussion  is  concerned.  In 
each  the  essence  of  the  act  is  choice.  And  in  both  instances  this 
choice  is  Irrevocably  made,  in  accordance  with  the  principle  of  the 
leading  case,  whenever. the  person  or  body  aggregate,  invested  with 
the  power  to  choose,  has  performed  the  last  act  required  of  it  by  law. 
Accordingly  the  authorities  have  extended  the  doctrine  of  the  prin- 
cipal case  to  controversies  as  to  the  title  to  an  elective  office.  State 
ex  reL  v.  Barbour,  53  Conn.  83  et  passim,  55  Am.  Rep.  65,  22  Atl. 
687;  Sprowl  v.  Lawrence,  33  Ala.  674,  689;  Wright  v.  Lanckton,  19 
Pick.  290;  State  v.  Johnson,  17  Ark.  414. 

The  right  to  an  elective  office  rests,  therefore,  upon  the  choice 
of  the  electors  and  not  upon  the  commission.  Just  as  an  appoint- 
ment depends  upon  the  act  of  the  appointing  power  and  not  the 
actual  execution  and  delivery  of  the  commission.  Accordingly,  when 
a  candidate  has  received  a  majority  of  the  votes  polled,  been  de- 
clared elected  by  the  election  Judges,  and  commissioned  by  the 
governor,  he  is,  nevertheless,  not  duly  elected  if  it  appear  that  the 
majority  arises  because  of  the  votes  of  electors  not  properly  quali- 
fied. It  is  the  free  choice  of  the  qualified  electors  that  confers  a 
right  to  the  office.  State  v.  Johnson,  17  Ark.  414.  So,  also,  where 
an  academic  board  of  trustees  votes  that  a  certain  degree  be  con- 
ferred, this  vote  operates  to  confer  such  degree,  and  is  not  merely 
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an  authority  to  the  president  or  other  competent  officer  to  do  sow 
Wright  ▼.  Lanckton,  19  Pick.  290.  Nor  can  the  failure  of  a  secre- 
tary of  state  to  deliver  the  returns  of  an  election  for  goyemor  to 
the  speaker  of  the  house  of  representatlTes  deprtye  the  party  elected 
of  his  right  to  the  office.  Bx  parte  Smith,  8  8.  0.  619.  **  If  there 
be  a  commission,  or  an  oath  of  office,  or  any  ceremony  or  inaugura- 
tion, these  are  forms  only,  which  may  or  may  not  be  necessary  to 
the  validity  of  any  acts  under  the  appointment,  according  as  usage 
or  positive  statute  may  or  may  not  render  them  Indispensable." 
Johnson  v.  Wilson,  2  N.  H.  202,  9  Am.  Dec.  60,  Woodbury,  J.  The 
filing  of  a  bond  on  oath  of  office  or  other  ceremony  is,  therefore,  not 
a  condition  precedent  to  the  vesting  of  a  title  to  an  office,  but 
rather  a  condition  subsequent  whose  nonperformance  may  or  may 
not  operate  as  a  defeasance.  Sprowl  v.  Lawrence,  83  Ala.  689-690. 
But  it  may  and  will  be  a  condition  precedent  to  the  right  to  enter 
upon  the  duties  of  an  office.    State  ex  reL  v.  Moffit,  6  Ohio,  866. 

The  principle  is,  of  course,  the  same  whether  the  election  be  by 
popular  vote  or  the  vote  of  a  deliberative  or  other  assembly.  A 
board,  commission  or  other  small  executive  body  is  generally  held 
to  appoint  rather  than  elect  The  same  has  been  held  of  a  munici- 
pal coundL    State  ex  reL  v.  Barbour,  40  N.  J.  L.  76. 

Power  of  removal  as  incident  to  power  of  appointment. —  A  few 
citations  upon  this  point  may  be  briefly  considered.  The  leading 
case  is  cited  to  the  point  that  If  an  office  is  created  and  the  term  of 
office  fixed  for  a  certain  definite  period  by  congress  the  executive 
may  not  remove  him  from  office  before  that  time  has  expired. 
People  ex  reL  v.  Jewett,  6  Cal.  292.  A  proposition  which  seems 
clearly  to  follow  from  the  reasoning  of  Chief  Justice  MarshalL  But 
even  where  a  statute  fixes  the  term  of  office  for.  a  definite  time,  it 
may  yet  be  the  Intent  of  the  statute  to  invest  the  executive  with  the 
further  power  of  removal  within  that  time.  The  act  of  congress 
providing  that  United  States  district  attorneys  should  hold  office 
for  four  years  has  been  so  construed.  Parsons  v.  U.  S.,  167  U.  S. 
886,  837,  42  L.  189,  190,  17  S.  Gt  884,  886;  and  the  power  of  removal 
has  been  somewhat  similarly  exercised  in  the  case  of  Judges  of  the 
Alaska  territorial  court  McAllister  v.  U.  S.,  141  U.  S.  188,  189,  36 
L.  698, 11  S.  Ct  964,  966.  And  these  cases  would  seem  to  impair  the 
authority  of  the  leading  case  upon  this  point  very  materially.  The 
citations  do  not  warrant  an  extended  discussion  of  the  question  as 
to  the  right  of  removal  in  the  case  of  an  officer  whose  term  is  not 
fixed  by  statute  and  who  on  the  other  hand  is  not  declared  to  be 
removable  at  wllL  It  appears  to  be  a  mooted  point,  McDougal  v. 
Gulgon,  27  Gratt  186;  and  Marbury  v.  Madison  has  certainly  not 
been  regarded  as  a  direct  authority  upon  the  question.  An  Illinois 
case,  however,  cites  it,  in  holding  that  the  governor  might  not  re- 
move from  office  a  secretary  of  state  whose  term  was  not  pre- 
scribed, upon  the  ground  that  the  legislature  has  given  him  n6  es 
press  authority  to  do  so.    Field  v.  People,  2  Scam.  98,  129, 
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lOsoollaneoiiJi  points  raspectliig  appolntmexits.— Before  proceed- 
ing to  a  discussion  of  the  citations  respecting  the  nature  and  legal 
effect  of  a  commission  to  office,  a  few  farther  citations  remain  to 
be  considered  under  the  head  of  appointments.  Marbury  y. 
Madison  Is  cited  to  the  point,  that  the  power  of  making  appoint- 
ments Is  In  general  an  executire  rather  than  a  Judicial  or  leglslatlye 
function.  State  ez  reL  y.  Barbour,  53  Ck>nn.  85,  55  Am.  Hep.  68,  22 
AtL  688;  State  ez  reL  y.  Moores,  76  N.  W.  190,  dissenting  opinion; 
State  ez  rel.  y.  Denny,  118  Ind.  465,  21  N.  B.  279.  And  see  State  y. 
Boucher,  8  N.  Dak.  408,  56  N.  W.  147.  And,  accordingly,  a  statute 
creating  a  fire  department  in  a  town,  and  naming  the  first  board  of 
commissioners,  is  defectiye  for  this  reason^  as  well  as  because  in- 
consistent with  the  right  of  local  self-goyemment.  State  ez  reL  y. 
Denny,  118  Ind.  465,  21  N.  B.  279.  And  see  State  ez  reL  y.  Moores, 
76  N.  W.  176.  But  a  somewhat  similar  proyision  in  the  charter  of  a 
municipal  corporation  in  which  the  legislature  named  the  Initiatory 
board  of  trustees  was  held  yalld,  it  being  declared  that  an  appoint- 
ment is  not  necessarily  or  essentially  an  ezecutlve  act.  State  y. 
Swift,  11  Ney.  186.  And  see  Collins  y.  State,  8  Ind.  851;  State  y. 
Boucher,  8  N.  Dak.  408,  56  N.  W.  147.  These  cases  would  seem  to 
indicate  a  conflict  among  the  authorities  on  this  point  into  which 
we  may  not  enter.  The  yalldlty  of  an  appointment  howeyer,  is 
clearly  a  Judicial  question;  and  an  Indiana  case  cites  Marbury  y. 
Madison  to  this  point  Bice  y.  State,  7  Ind.  385.  A  Louisiana  case 
makes  it  authority  for  the  proposition,  that  an  officer  appointed  for 
an  unezpired  term  does  not  hold  beyond  that  term.  Andrews  y. 
Saucier,  18  La.  Ann.  808.  In  citing  and  quoting  from  Marbury  y. 
Madison  to  the  point  that  an  appointment  must  be  eyidenced  by 
some  "open  unequlyocal  act"  (1  Or.  187,  157),  the  Kentucky  Court 
of  Appeals  held,  that  a  writing  was  not  necessary  to  an  appointment 
made  by  the  Judges  of  a  court  under  a  statute  prescribing  no  par- 
ticular method  of  making  the  appointment;  and  declared  that  an 
oral  appointment  was  yalld  and  binding.  Hoke  y.  Field,  10  Busli, 
146,  19  Am.  Bep.  59.  Again  the  pxincipal  case  is  cited,  to  the  point 
tUat  "nominate"  means  to  recommend  for  confirmation,  whence 
the  Supreme  Court  of  Montana  argued  that  the  appointment  of  a 
goyemor  without  the  requisite  consent  of  the  leglslatlye  council 
was  ineffectiye.  Territory  ez  reL  y.  Bodgers,  1  Mont  259.  And  in 
Lapeyre  y.  U.  S.,  17  Wall.  205,  21  L.  610,  the  dissenting  Judges 
found  it  necessary  to  distinguish  the  principal  case,  the  majority* 
haying  held  a  proclamation  of  the  chief  ezecutlye  operatlye  when 
signed  and  sealed  without  publication. 

The  commission  of  an  appointee  to  an  office  is  mere  eyldence 
of  his  title  and  not  necessary  to  its  yestiture.  As  against  the 
appointing  power  it  is  condusiye  eyldence,  pp.  156-159. 

Commissions.—  The  rule  of  the  leading  case,  that  a  commission 
to  office  is  merely  eyldence  of  title  and  not  necessary  to  th»  yest- 


1  Or.  187-180  Notes  on  U.  8.  Reports.  162 

ing  of  a  right  to  the  office,  has  often  been  cited.  Sprowl  y.  Law- 
rence, 88  Ala.  689;  State  ex  reL  In  re  Strawbridge,  89  Ala.  867,  886; 
State  ex  rel.  y.  Peelle,  124  Ind.  520,  24  N.  B.  442;  Allen  y.  M'Neel,  1 
Mills,  459,  468;  State  y.  Toomer,  7  Rich.  L.  216,  227;  Billy  y.  State, 

2  Nott  &  McO.  861.  See  also  68  Am.  St  Rep.  192,  note.  Accordingly, 
it  has  been  held  that  the  proceedings  of  a  Justice  of  the  peace,  dnly 
appointed,  but  without  his  commission,  are  not  thereby  inyalidated. 
Billy  y.  State,  2  Nott  &  McO.  861.  And  that  an  exemption  from 
military  duty  haying  been  duly  declared,  the  mere  failure  to  make 
out  the  certificate  would  not  make  such  exemption  inoperatiye. 
State  ex  rel.  in  re  Strawbridge,  89  Ala.  886. 

The  proposition  that  a  commission  Is  concluslye  eyidence  of  title, 
as  against  the  appointing  power,  has  also  been  cited.  Quimby  y. 
Boyd,  8  Colo.  207,  6  Pac.  470.  Whence  it  has  been  argued  that  a 
commission  is  concluslye  eyidence  that  the  appointment  has  been 
regularly  made;  and  that  a  clerical  error  in  the  date  affixed  to  the 
commission  of  a  notary  public  was  inoperatiye  to  defeat  a  con- 
yeyance  of  land  in  the  execution  of  which  the  notary  participated. 
Quimby  y.  Boyd,  8  Ck>lo.  207,  6  Pac.  470.  But  if  the  title  to  the 
office  is  deriyed  from  some  other  source  it  is  held  only  prima  facie 
eyidence.  State  ex  rel.  y.  Peelle,  124  Ind.  520,  522,  24  N.  B.  442. 
So,  also,  as  against  another  claimant  it  is  merely  prima  facie  eyi- 
dence, and  as  such  enables  the  possessor  to  hold  the  office  pending 
a  Judicial  settlement  Superyisors,  etc  y.  O'Malley,  46  Wis.  59,  50 
N.  W.  525. 

Being  in  the  nature  of  "  best  eyidence  "  of  title  to  an  office  its 
production  is  sometimes  necessary  to  proye  that  one  is  an  officer 
de  Jure,  as  well  as  de  facto.  Thus,  it  has  been  required  of  the 
officer  of  a  ship  claiming  prize  money  as  an  officer,  that  he  pro- 
duce his  commission,  the  court  holding  that  proof  of  his  haying 
acted  as  officer  was  insufficient    Allen  y.  M'Neel,  1  Mills,  463. 

The  fact  that  no  yalid  commission  has  been  issued  to  an  officer 
cannot  be  set  up  as  a  defense  in  an  action  upon  his  bond,  if  it 
appear  that  otherwise  he  has  been  duly  appointed.  State  y.  Toomer, 
7  Rich.  L.  227. 

Commission  duly  ordered  to  be  recorded  is  to  be  considered  as 
recorded,  p.  161. 

In  the  leading  case  it  was  held,  that  when  the  recording  of  a 
commission  had  been  duly  ordered,  the  instrument  was  to  be  con- 
sidered 9S  recorded,  although  "the  manual  labor  of  inserting  It 
in  a  book  kept  for  that  purpose  may  not  haye  been  perfcHrmed.** 
1  Cr.  131,  161.  The  learned  chief  Justice  also  intimated,  that  this 
rule  is  of  more  extended  application  than  to  commissions;  and  hold^ 
good  of  "  any  instrument  whateyer  "  required  to  be  recorded.  The 
Supreme  Court  of  Ohio  has  adopted  and  acted  upon  this  yiew. 
King  y.  Kenny,  4  Ohio,  83.    In  that  case  the  question  was  whether 
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a  certain  public  highway  had  been  legally  established.  The  statnte 
provided  that  the  proposed  road  should  be  viewed  and  surveyed, 
**  and  that  the  survey  and  report  of  the  viewers  "  be  recorded,  and 
from  thenceforth  such  road  should  be  a  public  highway.  Through 
the  fault  of  the  clerk  of  the  commission  no  such  record  had  been 
made,  but  the  court  held  that  this  ministerial  nonfeasance  should 
not  be  allowed  to  render  the  whole  proceeding  nugatory.  The  same 
court  has  also  held  immaterial  a  failure  of  a  town  clerk  to  record 
a  special  permit  granted  by  the  town  trustees  and  by  them  ordered 
recorded.  Ratclitf  v.  Teters,  27  Ohio  St  81.  In  still  another  case  it 
intimated,  in  accordance  with  this  principle,  that  the  failure  of  a 
county  clerk  to  file  the  power  of  deputy  of  a  deputy  sheriff  would 
not  operate  so  as  to  invalidate  the  power.  Lessee  of  Haines  v. 
Lindsey,  4  Ohio,  90,  19  Am.  Dec.  588.  So,  also,  where  the  recording 
of  a  will  has  been  ordered  by  a  probate  Judge,  and  every  act 
performed  save  the  actual  recording,  the  will  is  deemed  in  law  as 
recorded.  McGlaskey  v.  Barr,  47  Fed.  Rep.  170.  While  the  Supreme 
Court  of  North  Carolina,  by  a  questionable  extension  of  the  prin- 
ciple, has  held  that  a  deed  of  trust  duly  proved  but  not  registered 
within  six  months  as  required,  owing  to  the  death  of  the  register, 
though  registered  upon  the  appointment  of  his  successor  thereafter, 
was  to  be  considered  as  duly  registered.  Moore  v.  Collins,  8  Dev. 
140.  This  case,  however,  seems  to  lack  the  essential  element  upon 
which  the  soundness  of  the  principle  rests.  An  instrument  is  con- 
sidered as  recorded  when  it  has  been  so  ordered  by  a  competent 
power,  because  the  issuance  of  the  order  by  a  superior  power  to  on 
inferior  ministerial  officer  with  no  choice  but  to  obey,  is  the  real 
fact  which  makes  the  record  binding  at  law.  The  foregoing  is  a 
case  where  the  registering  of  the  deed  was  a  duty  imposed  upon 
an  individual  for  his  own  protection  and  is  plainly  distinguishable. 

.  Constitutional  law  — limits  of  Judicial  investigation  respecting 
executive  acts.— The  courts  have  no  authority  to  inquire  into  and 
control  political  matters  left  by  law  to  the  executive  discretion, 
pp.  169,  170. 

Under  the  head  of  Mandamus,  is  discussed  the  attitude  of  the 
Judiciary  respecting  one  very  large  class  of  cases  in  which  its 
relations  with  the  executive  are  involved;  and  the  influence  of  the 
case  on  this  point  in  subsequent  decisions  is  considered.  There 
remain  a  few  cases  in  which  the  courts  have  considered  Marbury 
V.  Madison  as  a  helpful  authority  in  the  settlement  of  some  of  the 
other  manifold  questions  growing  out  of  this  peculiar  feature  of 
our  government  They  make  it  plain  that  the  courts  have  adhered 
to  the  rule  of  the  leading  case  which  disclaims  all  right  to  inter- 
meddle in  the  political  or  discretionary  duties  of  the  executive.  In 
re  Kaine,  14  How.  119,  128,  14  L.  861,  355;  Durand  v.  Hollis,  4 
Blatchf.  454,  F.  O.  4,186;  State  v.  ChurchiU,  48  Ark.  443,  3  S.  W. 


I  Cr.  187-180  Notes  on  U.  S.  Reports.  154 

860;  Bnrch  t.  Hardwlcke,  28  Gratt  51,  60;  Druecker  t.  Salomon* 
21  Wis.  629,  94  Am.  Dec.  577;  Worthington  t.  Scribner,  109  Mass. 
487,  490,  12  Am.  Dec.  739;  Morton  y.  Green,  2  Neb.  455;  Tennanf  s 
case,  8  Neb.  409,  429,  19  Am.  Bep.  634.    And  see  Slack  v.  Jacob,  8 
W.  Va.  662;  Woods  v.  Sheldon,  Governor,  and  others,  9  S.  Dak.  407, 
410,  69  N.  W.  607,  608.    Accordingly  in  an  action  of  false  imprison- 
ment against  a  State  governor  for  enforcing  a  draft  of  soldiers 
ordered  by  the  president  of  the  United  States,  the  conrt  declined 
to  consider  the  question  whether  the  ezecntiye  was  Justified  in 
calling  out  troops,  holding  that  in  such  a  matter  the  Judgment  and 
discretion  of  the  ezecutiye  was  supreme.     Druecker  y.  Salomon, 
21  Wis.  629,  94  Am.  Dec.  577.    Neither  will  a  court  of  law,  at  the 
suit  of  a  municipal  corporation  court,  stay  an  inyestigation  in- 
stituted by  the  municipal  ezecutiye  into  the  conduct  of  the  chief 
of  police.     Burch  y.  Hardwicke,  23  Gratt  60.     An  order  of  the 
ezecutiye  through  the  secretary  of  the  nayy  for  the  bombardment 
of  a  certain  port  Is  a  political  act;  and  an  action  for  damages  will 
not  lie  against  the  latter  for  the  destruction  of  the  priyate  property 
of  a  neutral  in  the  bombarded  town.    Durand  y.  Hollins,  4  Blatchf . 
454,  F.  0.  4,186.    So,  also,  in  arresting  and  surrendering  oyer  an 
English  fugitiye  from  Justice,  a  United  States  commissioner  would 
seem  to  be  acting  politically  so  that  habeas  corpus  will  not  lie  to 
reyiew  the  detention.    In  re  Elaine,  14  How.  119,  128,  14  L.  351,  35&. 
Again,  a  department  of  the  ezecutiye,  such  as  the  treasury,  cannot 
be  compelled  to  diyulge  the  name  of  the  informant  who  procured 
the  prosecution  of  a  charge  for  defrauding  the  reyenue.    The  case 
has  been  likened  to  that  of  official  or  cabinet  secrets  which  the 
leading  case  intimates  are  not  the  subject  of  Judicial  inyestigation. 
Worthington  y.  Scribner,  109  Mass.  490,  12  Am.  Bep.  739.    And  it 
has  been  held  that  a  public  officer  of  the  United  States  cannot  be 
gamisheed  as  to  moneys  due  from  the  United  States  to  a  private 
indiyidual.   Ayerill  y.  Tucker,  2  Or.  0.  0.  545,  F.  C.  670. 

jiL  State  governor  is  acting  politically  in  issuing  a  proclamation 
calling  for  a  convention  of  the  legislature;  and  the  act  may  not  be 
called  in  question  in  a  court  of  law.  Tennanf  s  case,  3  Neb.  429. 
Until  the  granting  or  refusal  of  a  patent  to  land  by  the  land 
department  there  is  no  ground  for  Judicial  interference.  Morton  v. 
Green,  2  Neb.  441,  455.  But  the  question  of  eligibility  to  political 
office  is  a  legal  and  not  a  political  question.  State  y.  Gleason,  12 
Fla.  260. 

An  early  case  tried  before  Chief  Justice  Oranch  in  the  Circuit 
Court  for  the  District  of  Columbia  is  interesting  as  illustrating  the 
eztent  to  which  the  theory  of  the  immunity  of  the  ezecutive  from 
Judicial  supervision  was  at  one  time  sought  to  be  carried.  The  case 
was  an  indictment  for  obtaining  money  by  false  pretenses,  against 
the  fourth  auditor  of  the  United  States,  in  which  were  alleged 
certain  frauds  perpetrated  against  the  government  by  that  officer 
In  the  discharge  of  his  duties.    For  the  defendant  it  was  argued. 
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among  other  things,  that  in  deciding  his  gpilt  or  innocence  it  was 
necessary  to  inquire  into  the  extent  of  his  powers  and  duties  as 
fourth  auditor;  that  no  judicial  tribunal  had  power  to  question  his 
official  acts  unless  they  violated  the  vested  rights  of  some  indi- 
Tidual-;  and  that  so  long  as  they  affected  the  public  only  they  must 
be  left  to  the  control  of  his  superior  ezecutiye  officer.  Marbury  y. 
Madison  was  cited  in  support  of  this  position,  which,  it  is  scarcely 
necessary  to  say,  was  not  accepted  as  sound  by  the  court  Clearly 
the  acts  were  not  exclusively  official  acts  and  such  as  involved 
no  breach  of  a  specific  duty  imposed  by  law.  U.  S.  v.  Watkins,  8 
Or.  0.  C.  441,  689.  P.  0.  16,649. 

From  the  proposition  that  in  those  matters  within  the  discretion 
of  the  executive  department  that  discretion  is  supreme  and  un- 
limited, except  politically  or  so  far  as  controlled  by  the  dictates  of 
conscience;  and  firom  other  similar  holdings  respecting  the  legis- 
lative and  Judicial  departments,  the  Federal  Supreme  Court  in  a 
later  case  drew  a  generalization  which  has  been  quoted  in  an 
interesting  line  of  cases.  "  It  is  a  universal  principle,"  declared  the 
court,  per  Baldwin,  J.,  "  that  where  power  or  Jurisdiction  is  dele- 
gated to  any  public  officer  or  tribunal  over  a  subject-matter,  and  its 
exercise  is  confided  to  his  or  their  discretion,  the  acts  so  done  are 
binding  and  valid  as  to  the  subject-matter;  and  individual  rights 
will  not  be  disturbed  collaterally  for  anything  done  in  the  exercise 
of  that  discretion  within  the  authority  and  power  cpnferred.  The 
only  questions  which  can  arise  *  *  *  are  power  in  the  officer 
and  fraud  in  the  party.  All  other  questions  are  settled  by  the 
decision  made  or  the  acts  done  by  the  tribunal  or  officer;  whether 
executive  (Marbury  v.  Madison,  1  Cr.  137),  •  ♦  ♦  legislative 
•  ♦  ♦  Judicial  ♦  ♦  ♦  or  special  •  •  •  unless  an  appeal  Is 
provided  for,  or  other  revision  by  some'  appellate  or  supervisory 
tribunal  is  prescribed  by  law."  U.  S.  v.  Arredondo,  6  Pet  729,  8 
Ii.561. 

It  has  been  made  authority  in  cases  involving  the  question  of  the 
validity  of  a  grant  of  land  from  the  State  or  sovereign,  for  the 
proposition  that  such  a  grant  made  by  an  officer  of  the  government 
within  the  apparent  scope  of  his  authority,  was  presumptively 
sufficient  to  pass  the  government  title  in  the  premises.  U.  S.  v. 
Arredondo,  6  Pet  729,  8  L.  661;  Ryder  v.  Innerarity,  4  Stew.  &  P.  30; 
McConnell  v.  Wilcox,  1  Scam.  861.  This  presumption,  however,  has 
been  held  to  be  insufficient  as  against  parties  claiming  a  pre-existing 
adverse  and  paramount  title  in  themselves.  Sabariego  v.  Maverick, 
124  U.  S.  282,  81  L.  489,  8  S.  Ct  472.  If  the  grant  is  to  be  upon 
certain  conditions  it  is  conclusive  upon  the  point  that  those  con^ 
ditions  are  performed.  U.  S.  v.  California,  etc..  Land  Co.,  148  U.  8. 
44,  37  li.  360,  13  S.  Ct  463.  So,  also,  it  is  cited  to  the  point  that  a 
court  has  the  power  to  determine  its  own  Jurisdiction,  and  that  its 
Judgments  are  not  void  but  voidable.  Borden  v.  State,  11  Ark.  648, 
64  Am.  Dec.  217,  28& 
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ConBtitatioiial  law.—  It  Is  not  only  the  right  but  the  duty  of  tiie 
Judiciary  to  pass  upon  and  declare  void  statutes  In  conflict  with  the 
organic  law,  otherwise  constitutional  limitations  would  be  vainly 
Imposed.  Ours  Is  a  govemment  of  laws,  not  of  men.  The  courts 
may  not  Investigate  matters  left  to  the  legislative  dlscfetlon» 
pp.  176-180. 

As  between  legislative  and  Judiciary.— We  find  that  Marbury  v. 
Madison  has  also  been  recognized  as  an  authority  of  considerable 
Importance,  respecting  the  relations  of  the  Judicial  and  legislative 
departments,  though  an  accurate  delimitation  of  the  scope  of  legis- 
lative powers  would  be  equally.  If  not  more  difficult  than  In  the 
case  of  the  executive.  Marbury  v.  Madison  does  not  attempt  that, 
and  Its  citations  do  not,  therefore,  talLe  us  far  Into  the  many  vexed 
problems  which  are  continually  arising  in  this  connection.  It  is 
certain,  however,  that  the  principal  case  has  exerted  a  very  marked 
Influence  in  establishing  the  equality  of  the  Judicial  with  the  other 
departments,  and  in  settling  many  Important  points  respecting  the 
relations  between  the  department  which  declares  what  the  law  Is 
and  the  department  which  declares  what  the  law  Is  to  be.  It  Is 
difficult  to  carry  oneself  back  to  a  time  when  the  power  of  the 
court  to  examine  into  the  validity  of  a  legislative  appointment  be- 
cause an  exercise  of  political  power  was  denied.  State  ex  rel.  v. 
Paul,  5  Stew.  &  P.  40,  51;  overruled  In  State  ex  rel.  v.  Porter,  1  Ala. 
688,  704;  and  Its  power  to  question  or  annul  legislation  because  iik 
conflict  with  the  organic  law,  Controverted  with  zeal  and  argument 
by  those  opposed  to  the  exercise  of  so  dangerous  a  function.  But 
It  Is  only  by  doing  so  that  we  can  estimate  the  progress  that  has 
been  made  towards  a  complete  adjustment  of  the  relations  between 
the  co-ordinate  branches  of  the  government,  and  the  place  of  Mar- 
bury V.  Madison  In  the  development  of  this  distinctive  feature  of 
American  law.  In  flnaHy  settling  the  principle  that  it  is  not  only 
the  right,  but  the  duty  of  the  Judiciary  to  pass  upon  the  con- 
stitutionality of  legislative  enactments  and  declare  them  void  If  In 
conflict  with  the  fundamental  law,  Marbury  v.  Madison  performed  a 
service  which  has  called  forth  exalted  eulogies  from  later  Jurists. 

It  cannot  be  claimed  for  Marbury  v.  Madison,  that  It  Is  the  first 
case  in  this  country  in  which  this  point  was  Involved  and  ad- 
judicated in  favor  of  the  authority  of  the  Judiciary.  Judge  Dillon, 
In  his  lectures  on  Laws  and  Jurisprudence,  has  collected  the  early 
cases  on  this  point,  and  finds  Holmes  v.  Walton,  referred  to  In 
State  V.  Parkhurst,  4  Halst  (N.  J.)  444,  decided  by  ^he  Supreme 
Court  of  New  Jersey,  In  1780,  to  be  the  first  case  on  the  question. 
Other  early  cases  are  Commonwealth  v.  Caton,  4  Call.  (Va.),  5 
(1782);  "Case  of. the  Judges,"  id.  135  (1788);  Kamper  v.  Hawkins, 
1  Va.  Cas.  20;  Bowman  v.  Middleton,  1  Bay  (S.  C),  252;  Trevett  v. 
Weeden  (decided  by  the  Superior  Court  of  Rhode  Island  In  1786; 
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see  Cooley  CJonst  Lim.  [6th  ed.],  p.  193,  n.);  Bayard  v.  Singleton,  1 
Martin  (N.  0.),  48;  Ogden  v.  Witlierspoon,  2  Hayw.  227.  See 
also  In  re  Davis,  58  Kan.  385,  49  Pac.  165. 

All  these  cases,  however,  seem  important,  historicaUy  rather  thaD 
legally.  There  is  nothing  to  indicate  that  they,  or  any  of  them^ 
were  considered  as  settling  the  question,  while  it  is  undeniable  that 
the  courts  have  always  accorded  this  distinction  to  Marbury  t. 
Madison.  "Since  the  case  of  Marbury  v.  Madison,  1  Or.  137," 
said  the  Supreme  Ck>urt  of  Missouri,  in  1822,  "this  question  has 
been  generally  looked  upon  as  settled."  Bally  v.  Gentry,  1  Mo. 
167,  13  Am.  Dec.  485.  The  Supreme  Court  of  New  Jersey  has 
observed:  "  The  question  is  elaborately  discussed  In  the  Federalist, 
and  K  was  not  set  at  rest  until  it  received  the  lucid  exposition  of 
the  great  mind  of  Chief  Justice  Marshall,  in  Marbury  v.  Madison.*^ 
Moore  v.  State,  43  N.  J.  L.  244,  39  Am.  Bep.  558.  And  see  Tan 
Horn  T.  State,  46  Neb.  82,  64  N.  W.  872.  A  decision  contemporary 
with  Marbury  v.  Biadison,  and  holding  that  the  courts  have  power 
to  declare  void  an  unconstitutional  statute,  was  Bmerick  v.  Harrii^. 
decided  by  the  Supreme  Court  of  Pennsylvania,  in  1808.  Yeates,  J.^ 
in  his  opinion  remarked  that  It  had  been  drawn  up  previous  to  the 
publication  of  the  decision  by  the  Federal  Supreme  Court  1  Bin- 
ney,  423. 

While  there  would  seem  to  be  no  case  In  the  reports  holding  to 
the  contrary  of  Marbury  v.  Madison,  it  would  be  a  mistake  to  sup* 
pose  that  all  argument  on  the  question  was  immediately  silenced 
by  that  decision.  As  late  as  1825,  Judge  (afterwards  Chief  Justice) 
Gibson  of  Pennsylvania  characterized  the  reasoning  and  opinioD 
of  Chief  Justice  Marshall  as  "  Inconclusive; "  and  while  conceding 
the  right  to  declare  void  laws  in  conflict  with  the  Federal  Constitu- 
tion, he  was  for  denying  the  right  to  avoid  legislation,  in  conflict 
with  the  Constitution  of  a  State.  Eakin  v.  Raub;  12  Serg.  ft  B^ 
346.  ; 

The  principle  is  so  clearly  and  so  flrmly  settled,  and  is  now  80« 
elementary  in  our  law,  that  it  is  entirely  unnecessary  to  prolong 
this  discussion.  The  following  cases  citing  Marbury  v.  Madison  to* 
this  point,  are,  for  the  most  part,  early  decisions.  Certainly  no- 
court  to-day  can  feel  it  necessary  to  append  authority  to  so* 
axiomatic  a  statement;  •  and  it  is  noteworthy  thac  the  Supreme 
Court  cites  It  to  this  point  but  once  (Pollock  v.  F.  L.  &  T.  Co.^ 
157  U.  S.  554,  39  L.  810,  15  S.  Ct  679)  In  its  subsequent 
decisions  annulling  laws,  either  State  or  Federal:  Bonaparte  v^ 
Camden  &  A.  B.  R.,  Bald.  219,  F.  C.  1,617;  In  re  Bogart,  2  Sbwy;. 
406,  F.  C.  1,596;  Dale  v.  (Sovemor,  8  Stew.  418;  Demott  v.  Swaim,. 
6  Stew.  &  P.  308;  Fulmore  v.  Brady,  44  Ala.  223;  Noble  v.  CuUom,  44 
Ala.  560;  Ex  parte  Selma,  etc.,  R.  Co.,  45  Ala.  728,  6  Am.  Bep.  727; 
Bison  V.  Farr,  24  Ark.  168,  87  Am.  Dec.  56;  Caulfleld  v.  Hudson,  8 
CaL 390; Nongues V.Douglass,  7  CaL  80;  Dawson  v.  Shaver,  1  Blackf^ 
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207;  Beebe  t.  State,  6  Ind.  508;  Seymour  y.  State,  51  Ala.' 58;  Robin- 
son y.  Schenck,  102  Ind.  319,  1  N.  E.  705;  Reed  y.  Wright,  2  G. 
Greene,  30  Koehler  y.  Hill,  60  Iowa,  656, 15  N.  W.  635;  Orescent  City, 
etc.,  Co.  y.  N.  C,  etc.,  Co.,  27  La.  Ann.  143,  146;  La.  Ice  Co.  y.  State 
NatL  Bank,  32  La.  Ann.  507,  598;  Anderson  y.  Baker,  23  Md.  563; 
Bally  V.  Gentry,  1  Mo.  167, 13  Am.  Dec.  485;  State  y.  Fray,  4  Mo.  178; 
Wilcox  y.  Saunders,  4  Neb.  579;  Merrill  y.  Sherburne,  1  N.  H.  202,  8 
Am.  Dec.  55;  Moore  y.  State,  43  N.  J.  L.  244,  39  Am.  Rep.  558; 
Griffith  y.  Comrs.,  etc,  20  Ohio  Append.  5;  Cincinnati,  etc.,  R.  R. 
y.  Commissioners,  1  Ohio  St  82;  Eakin  y.  Raub,  12  Serg.  &  R.  330; 
Lonas  y.  State,  8  Heisk.  301;  Lewis  y.  Woodfolk,  2  Baxt  47;  Stock- 
ton y.  Montgomery,  DalL  (Tex.)  480,  485  (cases  collected);  Ex  parte 
Rodriguez,  39  Tex.  757;  Wise  ▼.  Bigger,  79  Va.  269,  273;  State  y. 
Auditor,  47  La.  Ann.  1694,  18  So.  751;  In  re  Dayis,  58  Kan.  385, 
49  Pac.  165;  In  re  Klein,  14  Fed.  Cas.  719;  Magill  y.  Brown,  16  Fed. 
Gas.  419. 

Marbury  y.  Madison  is  also  cited  in  seyeral  cases  as  one  of  the 
three  instances  in  which  acts  of  congress  haye  been  declared  yoid 
by  the  Supreme  Court,  the  others  being  Dred  Scott  y.  Sandford, 
19  How.  393,  15  L.  691,  and  Ex  parte  Garland,  4  Wall.  333,  18  L. 
366;  U.  S.  V.  Rhodes,  1  Abb.  (U.  S.)  28,  52,  F.  0.  16,151,  Seymour  y. 
State,  51  Ala.  53;  In  re  Bogart,  2  Sawy.  406,  F.  C.  1,596.  Before 
the  court  will  declare  a  statute  yoid  it  must  clearly  appear  that  it  is 
incompatible  with  the  organic  law.  Marbury  y.  Madison  is  also 
cited  to  this  point  Simpson  y.  Sayings  Bank,  56  N.  H.  469,  22  Am. 
Rep.  493. 

Aside  from  the  foregoing,  the  citations  afford  us  further  illustra- 
tions of  the  extent  to  which  the  Judiciary  deem  it  their  right  to  go 
In  an  examination  of  acts  of  the  legislatiye  department  These 
citations  are  based  in  part  upon  specific  expressions  in  the  opinion 
in  the  leading  case,  but  many  of  them  rather  reli<H*t  the  general 
tone  of  firmness  which  characterizes  the  principal  case  in  its  asser- 
tion of  the  rights  of  the  Judiciary.  Thus  we  find  that  courts 
haye  quoted  the  words:  "To  what  purpose  are  powers  limited, 
and  to  what  purpose  is  that  limitation  committed  to  writing,  if 
these  limits  may  at  any  time  be  passed  by  those  intended  to  be 
restrained?"  etc.  1  Cr.  137,  176-177.  And  they  haye  held,  that 
although  the  legislature  may  haye  expressly  declared  that  a  certain 
statute  is  passed  for  the  benefit  of  the  public  health  and  morals, 
this  does  not  ayail  to  preclude  an  inquiry  as  to  whether  It  be  such 
in  fact  Mugler  y.  Kansas,  123  U.  S.  661,  81  L.  210,  8  S.  Ot  297; 
McCullough  y.  Brown,  41  S.  0.  243,  19  S.  B.  471.  The  fact  that  a 
statute  is  intended  as  an  exercise  of  the  police  power  does  not 
preclude  a  Judicial  inquiry  as  to  whether  it  be  a  valid  exercise  of 
that  power.  McCullough  y.  Brown,  41  S.  0.  243,  19  S.  B.  471;  In  re 
Jacobs,  98  N.  T.  112.  50  Am.  Rep.  645.    So,  also,  a  statute  making 
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certain  acts  a  criminal  misdemeanor,  is  not,  therefore,  conclnsively 
a  valid  exercise  of  the  police  power.  Ah  Lim  y.  Territory,  1  Wash. 
178,  24  Pac.  594.  In  other  words,  it  is  immaterial  what  may  hare 
been  the  opinion  of  the  legislature  as  to  the  extent  of  its  powers 
under  the  Constitution,  so  long  as  it  does,  In  fact,  exceed  them. 
Maize  y.  State,  4  Ind.  345. 

On  the  other  hand  the  Judiciary  has  no  power  to  question  legis- 
lation, on  any  other  than  constitutional  grounds.  Bx  parte  Screws, 
49  Ala.  66. 

There  are,  also,  other  portions  of  the  opinion  whose  general 
tenor  is  the  same.  In  the  terse  saying,  that  ours  is  a  "  goyemment 
of  laws  and  not  of  men  "  (1  Or.  187,  163),  Ohief  Justice  Marshall 
epitomizes  what  is  now  very  firmly  established  as  the  attitude  of  the 
courts  upon  the  difficult  questions  of  constitutional  law.  In  the 
leading  case  this  assertion  was  followed  by  a  clear  statement  of 
the  proposition  that  executive  officers  are  not  beyond  the  control 
of  the  courts  of  law,  simply  because  part  of  a  coordinate  depart- 
ment of  the  government  "  The  truth  Is,"  says  Mr.  Justice  Field, 
in  an  early  California  case,  "  no  officer,  however  high.  Is  above  the 
law."  McCauley  v.  Brooks,  16  CaL  41.  The  citations  above, 
especially  those  upon  the  subject  of  mandamus,  and  the  right  to 
declare  void  unconstitutional  statutes,  show  how  steadily  the  courts 
have  adhered  to  this  principle.  Other  cases  also  quote  these  '*  im- 
pressive and  weighty  words"  of  the  great  chief  Justice.  Poin- 
dexter  v.  Greenhow,  114  U.  S.  298,  29  L.  195,  5  S.  Ct  918;  Louisiana 
v.  Jumel,  107  U.  S.  743.  27  L.  459,  2  S.  Ct  154;  Standeford  v.  Win- 
gate,  2  Duvall  (Ky.),  457;  People  ex  rel.  v.  Governor,  29  Mich.  327,  18 
Am.  Rep.  95. 

While  the  leading  case  affirmed  the  power  of  the  courts  in  certain 
of  its  relations  with  the  legislative  department  on  the  other  hand 
it  disclaimed  any  pretensions  to  control  any  of  those  acts  in  which 
the  discretion  and  poyrer  of  the  legislature  was  exclusive.  We  have 
seen  above  (pp.  26,  51),  that  the  court  recognized  certain  execu- 
tive acts  as  discretionary,  or  political  in  character,  and  others  as 
properly  reviewable  in  the  courts,  and  that  subsequent  cases  have 
followed  this  doctrine  in  their  rulings.  The  citations  also  disclose  a 
few  cases  in  which  similar  questions  have  arisen,  respecting  legis- 
lative acts  which  were  claimed  to  be  beyond  the  control  of  the 
courts.  Here,  also,  we  may  note  that  the  influence  of  Marbury  v. 
Madison  has  been  to  encourage  a  vigorous  assertion  of  Judicial 
power.  In  an  early  Alabama  case  the  court  decided  that  it  had  no 
power  to  review  a  legislative  appointment  of  a  Judicial  officer,  and 
quoted  Chief  Justice  Marshall's  words  in  the  leading  case,  dis- 
claiming all  desire  to  Interfere  (n  political  questions.  State  ex  reL 
T.  Paul,  5  Stew.  &  P.  51.  But  this  decision  was  speedily  over- 
turned and  the  contrary  doctrine  established,  Marbury  v.  Madison 
being  again  dted,  this  time  as  illustrating  the  extent  and  variety 
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of  the  questions  into  which  the  courts  may  inquire.  State  ex  reL  t. 
Porter,  1  Ala.  704.  This  latter  citation  more  accurately  Indicates 
the  general  tendency  noticeable  in  the  other  citations  on  this  point. 
Thus  the  dissenting  Judges  in  an  Indiana  case  of  more  recent  date, 
cite  Marbury  y.  Madison  to  the  point  that  the  validity  of  an  ap- 
pointment is  essentially  a  Judicial  question,  although  it  was  then 
held  that  the  court  could  not  interfere  to  try  the  title  to  the  ofDce 
of  lieutenant-govemor,  that  power  having  been  conferred  by  the 
Constitution  on  the  general  assembly.  Robertson  v.  State,  109  Ind. 
90,  10  N.  B.  582.  Again,  it  has  been  vigorously  maintained  that 
legislative  enactments  apportioning  the  State  into  districts  for 
electoral  purposes  were  not  subject  to  review,  respecting  the  pro- 
priety of  these  apportionments.  But  these  acts  ha^e  in  several  in- 
stances been  declared  inconsistent  with  some  constitutional  provi- 
sion; and  in  two  cases  the  analogy  of  Marbury  v.  Madison  has  been 
relied  upon  in  asserting  that  a  Judicial  question  was  Involved  in 
such  legislation.  Parker  v.  $)tate  ex  reL  133  Ind.  185,  32  N.  B.  838; 
State  ex  reL  v.  Cunningham,  83  Wis.  136,  35  Am.  St  Rep.  44,  53  N. 
W.  53.  So,  also,  in  deciding  which  of  two  contestants  is  the  duly 
elected  speaker  of  a  legislative  assembly,  the  court  is  dealing  with 
a  proper  Judicial  quei^tion,  although  it  be  necessary,  in  so  doing, 
to  pass  upon  the  credentials  of  the  members  of  the  house.  In  re 
Ounn,  50  Kan.  265,  32  Pac.  967. 

It  remains  to  note  under  this  head  that  in  the  leading  case  atten- 
tion is  called  to  the  attempt  of  congress  to  impose  certain  duties 
AS  pension  commissioners  on  the  Federal  Judges,  and  the  refusal 
of  the  Judges  so  to  act    1  Cr.  137,  171.    Marbury  v.  Madison  is 
•cited  to  this  point  in  a  Dakota  case,  which  decided  that  the  only 
questions  which  might  be  brought  before  the  Supreme  Court  upon 
<:ertiorari  to  a  county  board  of  commissioners,  were  Judicial  and 
not  political  or  executive  questions.    Champion  v.  Commissioners, 
5  Dak.  Terr.  429,  41  N.  W.  742;  Territory  v.  Cox,  6  Dak.  Terr.  505. 
Miscellaneous  citations.— A  few  citations  do  not  belong  under 
any  of  the  foregoing  heads,  and  serve  little  more  than  to  illustrate 
the  great  number  of  points  to  which  the  leading  case  has  been  cited. 
Three  of  them,  decided  in  the  Supreme  Court  of  Indiana,  "  follow 
the  precedent  set  by  the  Supreme  Court  of  the  United  States  in 
Marbury  v.  Madison,"  in  discussing  the  case  at  bar  on  its  merits, 
although  it  was  possible  to  dispense  with  it  temporarily  upon  a 
technicality.    Beal  v.  Ray,  17  Ind.  559;  State  ex  reL  v.  Allen,  21 
Ind.  516,  520,  83  A.  D.  367,  369;  Robertson  v.  State.  109  Ind.  90,  99, 
10  N.  B.  582,  592.    In  several  others  the  citation  occurs  in  a  quota- 
tion from  Cohens  v.  Virginia  on  the  subject  of  dictum,  where  the 
court  was  making  a  similar  effort  to  get  away  from  a  questionable 
doctrine.     Leisy  v.  Hardin,  135  U.  S.  135,  34  L.  141,  10  S.  Ct  693; 
State  ex  rel.  v.  Doyle,  40  Wis.  190,  22  Am.  Rep.  696;  Ex  parte  Young 
Ah  Gow,  73  Cal.  449, 16  Pac.  81;  Cooper  v.  Freeman  L.  Co.,  61  Ark. 
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4i,  82  a  W.  494;  CarroU  v.  Carroll,  16  How.  287,  14  L.  941;  Mati 
T.  Oblcago  &  A.  R.  B.  Co.,  85  Fed.  Rep.  183.  Two  others, 
decided  in  the  Supreme  Court  of  Louisiana,  cite  the  leading  case  to 
the  point  that  where  a  right  is  clearly  established  and  no  remedy  at 
law,  one  was  to  be  found  in  equity.  Crescent  City,  etc.,  Co.  v.  N.  O., 
etc.,  Co.,  27  La.  Ann.  143,  146;  State  ex  rel.  v.  Dubudet,  28  La.  Ann. 
706.  Still  others  cite  it  to  the  point  that  the  courts  are  bound  to 
take  Judicial  notice  of  the  statutes,  enacted  by  the  legislatiye  de- 
partment State  V.  Copsaw  Min.  Co.,  45  Fed.  Rep.  809;  Turner's 
Adm.  V.  Patton,  49  Ala.  411. 

The  remaining  citations  all  differ  one  from  another.    One  is  that 
that  construction  of  a  Constitution  is  to  be  favored  which  makes 
all  parts  operative.    Ex  parte  Lusk,  82  Ala.  525,  2  So.  144.    Another 
that  the  granting  of  divorces  by  parliament,  in  England,  is  an  ex- 
ercise of  a  judicial  power.    State  v.  Fry,  4  Mo.   144.    A  third, 
that  in  cases  arising  under  Federal  law,  the  State  courts  cannot 
allow  a  defense  which  the  Federal  courts  have  not  allowed.    Hall 
V.  Hall,  43  Ala.  503,  94  Am.  Dec.  713,  2  So.  144.    The  Supreme  Court 
of  Massachusetts  makes  Marbury  v.  Madison  authority  for  the 
statement  that  the  act  of  the  legislature  substituting  a  bridge  fran- 
chise for  the  ferry  franchise  of  Harvard  College,  was,  undoubtedly, 
a  taking  of  private  property,  but  that  compensation  has  been  made 
and  its  adequacy  had  not  been  questioned.    Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  452.    It  is  also  cited  to  the  point  that 
the  Federal  Constitution  had  not  been  lavish  in  endowing  even  the 
Federal  court  with  Jurisdiction  in  national  matters,  in  holding  that 
a  State  court  had  no  jurisdiction  to  try  the  title  to  the  office  of 
director  of  a  national  bank.    State  ex  reL   v.   Curtis,  35  Conn. 
382,  95  Am.  Dec.  268.    In  declaring  void  a  portion  of  the  Judiciary 
act  of  1789,  the  Supreme  Court  of  Yirginia  remarked  that  the  Federal 
court  had  itself  found  the  act  invalid  in  another  respect,  citing 
Marbury  v.  Madison.    Hunter  v.  Martin,  4  Munf .  28.    Another  cita- 
tion of  Marbury  v.  Madison  is  appended  to  the  statement  that  upon 
the  approval  of  an  act  of  congress  by  the  president,  it  becomes  law. 
American,  etc.,  Co.  v.  Glens  Falls,  etc.,  Co.,  4  Fish.  Pat  561,  566,  F. 
C.  321a.    Another  to  the  statement  that  when  the  powers  of  one  de- 
partment are  granted  to  another,  such  grant  must  be  strictly  con- 
strued.   Robertson  v.  State,  109  Ind.  94,  10  N.  E.  o89.    In  an  early 
New  York  case,  it  is  cited  to  the  point  that  a  public  officer  is  not 
personally  liable  for  public  debts  incurred  by  him  officially.    Os- 
borne V.  Kerr,  12  Wend.  180.    Marbury  v.  Madison  is  included  in  a 
numerous  list  of  authorities  cited  in  a  Federal  case  to  sustain  the 
proposition  that  a  witness  will  not  be  compelled  to  answer  a  ques- 
tion tending  to  disgrace  him.    United  States  v.  White,  5  Or.  C.  C. 
459,  F.  C.  16,679.    And  finally  the  Supreme  Court  of  G^rgia  cites  it 
In  declaring  that  the  laws  of  the  State  were  made  up  as  follows 
and  in  the  following  order:    (1)  Constitution  of  the  United  States, 
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(2)  treaties,  ((8)  acts  of  congress,  (4)  State  Constitution,  (6)  State 
statutes,  (6)  common  law  of  England.  Flint  River,  etc.,  Co.  v. 
Foster,  5  Ga.  205,  48  Am.  Dec.  267;  and  In  Averill  v.  Tucker,  2 
Cr.  C.  C.  645,  F.  O.  670,  on  question  of  llablUty  of  public  agent 

1  Or.  181-194,  2  L.  74,  CLARK  v.  YOUNG. 

Payment.— The  giving  of  a  note  for  an  antecedent  debt  Is  con- 
ditional payment  merely,  p.  192. 

This  rule  is  approved  and  followed  in  Wright  v.  First,  etc.,  Co., 
1  N.  H.  282,  8  Am.  Dec.  69,  remarking  further  that  if  creditor  trans- 
fers note  it  becomes  absolute  payment;  Lover  v.  Bessenger,  9  Baxt. 
396,  holding  note  not  payment  unless  such  was  intended;  Austin  v. 
Curtis,  31  Vt  78,  holding  indorser  on  overdue  note  not  discharged 
by  taking  new  note  as  collateral  Cited  arguendo  in  dissenting 
opinion,  Winshlp  v.  Bank  of  U.  S.,  6  Pet  668,  8  L.  230.  Approved 
and  followed  in  Patapsco  Ins.  Co.  v.  Smith,  6  Harr.  &  J.  170,  14 
Am.  Dec.  269;  Griffith  v.  Grogan,  12  Cal.  322;  Merrick  v.  Bowry,  4 
Ohio  St  66;  Wade  v.  Staunton,  6  How.  (Miss.)  635;  Knox  v.  Ger- 
hauser,  3  Mont  278. 

Distinguished  in  Harris  v.  Johnston,  8  Cr.  819,  2  L.  463,  holding 
that  where  the  note  is  negotiated  by  the  creditor  this  extinguishes 
the  original  debt;  Roach  v.  Hullings,  16  Pet  326,  10  L.  981,  as  in- 
applicable to  case  respecting  presumption  of  payment  from  non- 
production  of  note.  Cited  in  The  Betsy  &  Rhoda,  2  Ware  (Davies), 
116,  F.  0.  1,366,  noting  that  Maine  rule  makes  such  note  prima  facie 
payment;  Smith  v.  Bettger,  68  Ind.  258,  34  Am.  Rep.  258,  remarking 
conflict  among  authorities  and  holding  that  Indiana  rule  is  contra. 

Payment— Where  note  is  given  as  conditional  payment  of  ante- 
cedent debt  want  of  due  diligence  in  enforcing  its  payment  will 
discharge  the  debtor.  But  suit  on  the  note  is  unnecessary  In  case 
of  Insolvency  of  maker  or  other  good  cause,  pp.  192,  198. 

Approved  In  Russell  v.  Hester,  10  Ala.  636,  holding  failure  of 
creditor  to  preserve  liability  of  indorser  on  such  note  made  him 
liable  in  damages  to  the  debtor  for  the  full  amount  of  the  note; 
Weston  V.  Reading,  6  Conn.  270,  holding  creditor  liable  for  loss  from 
delay  in  enforcing  such  note.  Cited  approvingly  in  general  discus- 
sion on  this  question:  Hanna  v.  Pegg,  1  Blackf.  184;  Hoffman  v. 
Johnson,  1  Bland  Oh.  107;  Watkins  v.  Worthington,  2  Bland  Oh.  541,' 
Cochran  v.  Wheeler,  7  N.  H.  205,  26  Am.  Dec.  734;  Tobey  v.  Barber, 
5  Johns.  73;  Whitin  v.  Paul,  13  R.  I.  44;  Ringgold  v.  Newklrk,  8 
Ark.  109.  Cited  in  Pope  v.  Nance,  1  Stew.  370,  18  Am.  Dec.  68,  dis- 
cussing rationale  of  the  rule;  Trotter  v.  Crockett  2  Port  409; 
Chilton  V.  Comstock,  4  Ala.  59,  and  Cocke  v.  Chaney,  14  Ala.  66»  all 
discussing  rule  and  the  duties  of  creditor  respecting  the  note  in 
order  to  preserve  the  liability  on  the  original  debt    Cited  in  Kep- 
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hart  V.  Butcher,  17  Iowa,  246.  holding  that  tnie  test  Is  whether  Id 
respect  to  the  note  the  creditor  has  been  guilty  of  any  omissions 
actually  Injuring  the  debtor;  and  In  Watklns  v.  Worthlngton,  2 
Bland  Gh.  527,  arguendo. 

Distinguished  In  Stocking  t.  Conway,  1  Port  262,  holding  that 
eyen  where  maker  of  note  Is  Insolvent,  demand  and  every  effort  to 
collect  must  be  made. 


Judicata.—  Judgment  In  favor  of  defendant  Indorser  of  a  note 
on  technical  grounds,  held  not  a  bar  to  suit  against  same  defendant 
on  original  contract  for  which  note  was  given,  p.  IdS. 

Principle  applied  in  Davenport  v.  Chicago,  etc.,  R.  R.,  38  Iowa, 
640,  holding  judgment  in  suit  for  one  year's  taxes  not  a  bar  to 
similar  suit  for  taxes  of  another;  Embden  v.  Lishemess,  89  Me.  579, 
56  Am.  St  Rep.  444,  86  Atl.  1102,  collecting  cases  on  proposition 
that  judgment  to  be  a  bar  must  have  been  on  same  subject-matter 
and  on  the  merits,  and  holding  judgment  in  one  tax  suit  not  on  the 
merits  and  so  not  a  bar  to  a  second. 

Payment— It  is  not  necessary  to  reassign  a  note  received  as 
conditional  payment  before  suit  on  the  original  debt,  p.  194. 

1  Cr.  194-211,  2  L.  79.  WILSON  v.  LBNOX. 

Debt —  In  action  of,  the  declaration  should  state  the  amount  with 
certainty.  A  declaration  In  debt  for  principal,  interest,  damages  and 
costs  of  bill  of  exchange  is,  therefore,  bad,  which  does  not  specify 
the  amount  of  costs,  p.  211.  ' 

Followed  and  applied  under  similar  Kentucky  statute  In  similar 
actions,  Johnson  v.  Bank,  5  T.  B.  Mon.  120;  Pendleton  v.  Bank,  2 
J.  J.  Marsh.  149.  Cited  also  in  Musson  v.  Lake,  4  How.  282,  11  L. 
975,  and  Dunbar  v.  Breese,  1  Pinn.  Ill,  but  not  in  point 

1  Cr  212-214,  2  L.  85,  CLARKB  v.  BAZADONB. 

Writ  of  error  from  Supreme  Court  to  general  court  of  Northwest 
Territory  not  authorized  by  act  of  congress,  p.  214. 

Cited  in  dissenting  opinion,  U.  S.  v.  Circuit  Judges,  8  Wall.  677,  18 
L.  118,  arguing  against  the  holding  of  majority  that  appeal  lay  from 
Circuit  Court  In  certain  case,  although  not  specially  authorized  by 
congress;  dissenting  opinion,  Tennessee  v.  Davis,  100  U.  S.  290,  25 
L.  659,  and  Warner  v.  Steamer  Uncle  Sam,  9  CaL  786,  declaring 
that  appellate  Jurisdiction  of  Supreme  Court  is  restricted  to  cases 
authorized  by  congress;  U.  S.  v.  New  Bedford  Bridge,  1  Wood.  &  Bi. 
485,  F.  C.  15,867,  declaring  that  congress  and  the  Constitution  must 
both  unite  to  give  Federal  courts  jurisdiction.  Principle  applied  In 
Dlsmukes  v.  Stokes.  41  Miss.  435^  dismissing  appeal  not  authorised 
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by  statute;  Robinson  v.  Baillieul,  2  Tex.  161,  holding  no  appeal  from 
Interlocutory  judgment  until  authorized  by  legislature;  Yarbrough 
T.  State,  2  Tex.  527,  holding  no  appeal  lies  from  order  refusing  baiL 

1  Or.  214-239,  2  L.  86,  HOOB  y.  GROVBRMAN. 

Charterparty  construed,  and  held  that  letting  of  tonnage  of  a 
vessel  did  not  make  hirer  the  owner  pro  hac  rice.  Accordingly  the 
owner  and  not  the  hirer  was  responsible  for  delays,  resulting  from 
the  captain's  breach  of  coyenant,  pp.  237-239. 

In  the  following  cases  it  is  held  that  a  charterparty  is  to  be  con- 
strued only  as  a  contract  of  affreightment,  and  the  charterer  is  not 
owner  for  the  voyage,  citing  the  principal  case:  Marcardier  y. 
Chesapeake  Ins.  Ck>.,  8  Or.  50,  8  L.  484,  holding,  therefore,  that 
the  master  who  was  owner  could  not  haye  committed  barratry: 
The  Aberfoyle,  Abb.  Adm.  251,  F.  0.  16;  Donahoe  y.  Kettell,  1 
Oliff.  138,  F.  0.  8,980;  Kleine  y.  Catara,  2  Gall.  76,  F.  0.  7^869; 
Eames  y.  Oavaroc,  Newb.  530,  F.  O.  4,238;  The  Volunteer,  1  Sumn. 
568,  F.  0.  16,991;  The  Nathaniel  Hooper,  8  Sumn.  577,  F.  0.  10,032; 
Palmer  y.  Grade,  4  Wash.  Cir.  Ot  119,  122,  F.  0.  10,692;  The  L.  L. 
Lamb,  81  Fed.  Rep.  32;  Swift  v.  Tatner,  89  Ga.  668,  32  Am.  St 
Rep.  107,  15  S.  B.  844;  Slark  y.  Broom,  7  La.  Ann.  841;  State  y. 
Baltimore  Oo.,  13  Md.  190;  Clarkson  y.  Bdes,  4  Cow.  478,  480;  Hagar 
y.  Clark,  78  N.  Y.  51,  oyerruling  S.  0.,  12  Hun,  529;  Schr.  Argyle  y. 
Worthington,  17  Ohio,  465;  Bramble  y.  Oulmer,  78  Fed.  Rep.  502, 
42  U.  S.  App.  303.  In  U.  S.  y.  Shea,  152  U.  S.  187,  38  L.  406,  14  S. 
01  521,  a  charterparty  is  held  to  operate  as  a  demise  of  the  yessel, 
citing  the  principal  case.  But  see  Richardson  y.  Winsor,  3  Cliff. 
399,  F.  0. 11,795,  remarking  that  courts  incline  to  regard  such  a  con- 
tract as  not  a  demise  of  the  ship.  Cited  in  Thwing  y.  Great  Western 
Ins.  Oo.,  103  Mass.  405,  4  Am.  Rep.  571,  holding  that  charter  of 
the  whole  tonnage  of  a  ship  transfers  only  the  cargo  space. 

1  Or.  239-252,  2  L.  94,  WOOD  y.  OWINGS. 

Deeds. —  At  common  law  a  deed  is  complete  when  sealed  and 
deliyered,  and  a  Maryland  deed  executed  and  deliyered,  but  not  re- 
corded, is  a  deed  within  the  meaning  of  the  bankruptcy  act  pro- 
yision  as  to  fraudulent  deeds,^  although  a  Maryland  statute  declares 
acknowledgment  and  recording  necessary  to  make  a  deed  operatiye, 
pp.  250-252. 

Cited  in  De  Lane  y.  Moore,  14  How.  266,  14  L.  265,  and  Moore  y. 
Thomas,  1  Oyert  203,  applying  the  principle  in  holding  unrecorded 
deed  binding  between  the  parties;  as  also  in  Salmon  y.  Olagett,  3 
Bland  Oh.  172,  and  Taylor  y.  Holter,  1  Mont  711,  the  latter  holding 
further  that  a  defectiye  acknowledgment  does  not  destroy  the  deed 
as  between  the  parties.  Cited  arguendo,  Hutchins  y.  Taylor,  12  F. 
O.  1081;  Olagett  y.  Salmon,  5  Gill  &  J.  325,  not  in  point 
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1  Gr.  252-259,  2  L.  08,  UNITED  STATES  v.  SIMMS. 

This  case  is  an  instance  of  the  exercise  of  appellate  Jurisdiction 
by  the  Supreme  Court  in  a  criminal  case;  but  the  court  later  denied 
its  right  to  this  jurisdiction,  declining  to  be  bound  by  this  precedent 
U.  S.  y.  Moore,  8  Or.  172,  2  L.  401.  See  dissenting  opinion.  Ex  parte 
Bollman,  4  Or.  104,  2  L.  504;  U.  S.  v.  Sanges,  144  U.  S.  810,  821,  86 
L.  440,  450, 12  S.  Gt  612,  613,'  reviewing  the  question  of  the  Supreme 
Court's  appellate  jurisdiction.  Darden  y.  Lines,  2  Fla.  580,  ap- 
proves the  course  of  the  Supreme  Court  in  declining  to  be  bound  by 
this  case.  Commonwealth  v.  Cummings,  8  Gush.  218,  50  Am.  Dec. 
787,  cites  the  case  in  holding  that  the  State  may  not  maintain  writ 
of  error  in  criminal  cases.  It  is  cited  in  dissenting  opinion,  Ex 
parte  Crane,  5  Pet  203,  8  L.  97,  arguing  that  Supreme  Court  may 
not  issue  mandamus. 

District  of  Colombia. —  The  act  of  congress  respecting  the  Dis- 
trict authorizing  United  States  to  sue  in  its  own  name  for  penalties 
provided  by  Virginia  statute  In  part  of  ceded  territory,  does  not 
authorize  the  United  States  to  recover  penalties  awarded  by  a 
Virginia  statute  to  individuals  who  should  prosecute  therefor  qui 
tam,  pp.  256-259. 

District  of  Colombia. —  The  supplemental  act  of  1801,  respecting 
the  District  gives  no  new  remedy  for  recovery  of  penalties,  but 
leaves  that  prescribed  by  the  State  law  in  force,  pp.  256-257. 

The  rule  Is  applied  in  the  following  cases  respecting  indictments 
in  the  District  dismissing  them  as  not  according  to  the  State  stat- 
ute; U.  S.  V.  Ellis,  1  Gr.  C.  G.  125,  F.  G.  15,046;  U.  S.  v.  Pickering, 

2  Gr.  C.  C.  117,  P.  G.  16,042;  U.  S.  v.  Rounsavel,  2  Gr.  G.  O.  134,  F. 
C.  16,199.  Cited  in  U.  S.  v.  Evans,  4  Gr.  G.  G.  106,  F.  G.  15,065,  hold- 
ing that  on  conviction  under  gaming  indictment  Judgment  for 
statutory  penalty  may  be  entered.  U.  S.  v.  Laescki,  29  Fed.  700, 
holding  indictment  for  counterfeiting  improper  and  that  informer 
must  sue  for  penalty.  Cited  on  this  general  point  in  U.  S.  v.  The 
C.  B.  Church,  1  Woods,  277,  P.  G.  14,762.  Cited  in  U.  S.  v.  Abbott 
24  P.  C.  744,  and  U.  S.  v.  Tillotson,  28  P.  G.  180,  holding  that  a 
prescribed  statutory  remedy  cannot  be  varied  from. 

District  of  Colombia. —  Laws  of  Maryland  and  Virginia  were 
left  in  force  there  in  the  respective  portions  of  the  District  ceded  by 
those  States. 

Cited  on  this  point  in  U.  S.  v.  Eliason,  16  Pet  801,  10  L.  972. 

Miscellaneous.— Cited  In  re  Buell,  8  Dill.  118,  P.  O.  2,102,  hold- 
ing libel  in  the  District  an  ofTense  against  the  United  States;  and 
State  V.  Cummings,  88  Conn.  264,  89  Am.  Dec  200,  on  point  that 
common  law  is  in  force  in  the  District 
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1  Or.  259-282.  2  L.  101,  FBNWICK  v.  SBARa 

Diatrict  of  Columbia. —  Administrators  appointed  in  Biaryland 
before  the  District  was  ceded  cannot  sne  In  the  District  without 
first  obtaining  letters  of  administration  therein,  p.  282. 

This  case  is  a  recognized  authority  upon  the  point  that  a  foreign 
administrator  or  executor  may  not  sue  in  the  domestic  court  without 
first  obtaining  letters.  The  following  cases  cite  and  so  apply  it: 
Vaughn  v.  Northup.  15  Pet  6,  10  L.  641;  Noonan  v.  Bradley,  9 
Wall.  400.  19  L.  759,  remarking  unanimity  of  authorities;  Trecothick 
V.  Austin,  4  Mason.  32,  P.  0.  14,164,  doubting  whether  English  ad- 
ministration authorized  suit  in  the  colonies  before  the  revolution; 
Embry  v.  Miller,  1  A.  K.  Marsh.  802,  10  Am.  Dec.  735;  Lusk  v.  Kim- 
ball, 87  Fed.  547,  collecting  cases  and  holding  suit  so  instituted 
a  mere  nullity  which  cannot  be  cured  by  subsequently  obtaining 
letters  and  amending  pleadings.  The  principle  is  relied  upon  in 
arguing  against  the  right  of  a  foreigner  to  act  as  beneficiary  heir  in 
Louisiana.  Le  Gesne  v.  Cottin,  2  Mart.  (N.  S.)  486.  Elsewhere 
Fenwick  v.  Sears  is  recognized  as  authority  for  the  proposition  that 
executors  and  administrators  have  no  authority  outside  the  State 
where  they  are  appointed:  Leavens  v.  Butler,  8  Port.  401,  St.  James 
Church  V.  Walker,  1  Del.  Gh.  293;  Davis  v.  Smith,  5  Ga.  296,  48  Am. 
Dec.  295;  Southwestern  R.  Co.  v.  Paulk,  24  Ga.  871;  Nay  lor  v. 
Moody,  2  Blackf.  248,  note;  Lucas  v.  Tucker,  17  Ind.  44;  Moore  v. 
Tanner,  5  T.  B.  Mon.  46,  17  Am.  Dec.  39;  Haven  v.  Foster,  9  Pick. 
134,  19  Am.  Dec.  362;  In  re  Stockman,  71  Mich.  193,  38  N.  W.  881; 
Winter  v.  Winter,  Walker,  212;  Sabin  v.  Gilman,  1  N.  H.  193;  Taylor 
V.  Barron,  35  N.  H.  495;  Pelletreau  v.  Rathbone,  1  N.  J.  Eq.  333; 
Haight  V.  Executors,  15  N.  J.  L.  185;  Morrell  v.  Dickey,  1  Johns.  Oh. 
156;  Campbell  v.  Tousey,  7  Cow.  68;  Leake  v.  Gilchrist,  2  Dev.  81; 
Plummer  v.  Brandon,  5  Ired.  Eq.  194;  Vaughn  v.  Barrett,  5  Vt.  336, 
26  Am.  Dec.  307;  Grumlish  v.  Shenandoah  R.  Co.,  40  W.  Va.  650, 
22  S.  E.  99.  The  principal  case  is  also  cited  and  its  doctrine  ap- 
plied in  Melius  v.  Thompson,  t  Cliff.  128,  131.  F.  O.  9,405,  holding 
that  an  executor  appointed  in  California  cannot  be  substituted  for 
the  decedent  in  an  equity  suit  in  Massachusetts  abated  by  decedent's 
death;  Eels  v.  Holder,  2  McCrary,  622,  12  Fed.  Rep.  669,  holding 
that  under  Kansas  statutes,  a  mortgage  on  Kansas  lands,  made 
by  a  Kansas  mortgagor  to  an  Ohio  mortgagee,  is  assets  in  the  hands 
of  the  mortgagee's  administrator  in  Ohio;  Greer  v.  Ferguson,  56 
Ark.  330,  19  S.  W.  967,  holding  that  a  foreign  executor  appearing 
and  defending  a  suit  against  the  decedent  does  not  confer  Jurisdic- 
tion, nor  does  a  statute  authorizing  foreign  executors  to  sue  in- 
clude the  right  to  be  sued;  Louisville  R.  Co.  v.  Brantley,  96  Ky.  304, 
49  Am.  St  Rep.  295,  28  S.  W.  478,  holding  that  a  statute  authoriz- 
ing foreign  administrators  to  sue  for  accounts  due  intestates,  does 
not  allow  an  action  by  an  Indiana  administrator  to  recover  damages 
for  a  tort  causing  the  death  of  his  intestate. 
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Distiugoished  in  Glassell  y.  Wilson,  4  Wash,  a  0.  60,  F.  G. 
6,477,  holding  that  Pennsylvania  practice  permits  suit  by  foreign 
executor  or  administrator. 

Miscellaneous.—  The  principal  case  is  cited  to  the  point  that  rem- 
edies and  proceedings  are  governed  by  the  law  of  the  place  where 
suit  is  brought,  in  Scobey  v.  Gibson,  17  Ind.  580;  Shaffer  v.  Bolander, 
4  Greene,  202;  Union  Bank  v.  Smith,  4  Gr.  O.  0.  86,  F.  0. 14,862.  Oited 
but  not  in  point  in  Jones  v.  Gibson,  1  N.  H.  268;  Hinkley  ▼.  Marean, 
8  Mason,  00,  F.  0.  6,528;  Riddle  v.  Bedford  Gounty,  7  Serg.  &.  R. 
802,  and  State  y.  Glark,  4  Strobh.  L.  815. 

1  Or.  282-200,  2  L.  100,  THOMPSON  v.  JAMESON. 

Variance.— In  a  suit  upon  a  decree  declaring  for  the  amount  of 
the  decree,  without  interest,  there  is  a  fatal  variance  where  the 
decree  when  put  in  evidence  includes  also  interest,  p.  280. 

Gited  in  Pearsall  v.  Phelps,  8  Ala.  527,  applying  the  principle  In 
holding  that  a  declaration  averring  a  Judgment  in  "  the  county  of 
Richmond  "  is  not  supported  by  proof  of  a  judgment  in  **  the  city  of 
Albany; "  Griffin  v.  Ganaway,  6  Ala.  152,  holding  that  a  difference  of 
one-fourth  of  a  cent  between  amount  of  an  attachment  alleged  and 
amount  proven  is  immaterial;  Galdwell  v.  Bell,  8  Ark.  422,  holding 
that  an  averment  of  Judgment  with  costs,  naming  the  costs,  is  not 
sustained  by  proof  of  a  Judgment  with  costs,  not  naming  the 
amount;  Rapelye  v.  Bailey,  8  Gona.  444,  8  Am.  Dec.  201.  holding 
that  a  contract  of  guaranty  must  be  proved  as  laid;  Williams  v. 
Preston,  8  J.  J.  Marsh.  606,  20  Am.  Dec.  185,  holding  that  a 
variance  between  the  declaration  and  proof,  as  to  amount  and 
character  of  a  Judgment,  is  fatal;  and  in  Tilford  v.  Oakley,  Hemp. 
107,  F.  O.  14,088a,  holding  that  an  action  of  debt,  not  a  bill  in 
chancery,  is  the  proper  remedy  to  enforce  a  decree  for  payment  of  a 
specific  sum  of  money.  Gited  in  4  Hay w.  (Tenn.)  54,  but  not  in 
point 

1  Or.  200-200,  2  L.  112,  BiANDEYILLE  Y.  RIDDLE. 

Bills  and  notes.— By  Virginia  law  assignee  of  a  note  may  sue 
maker  in  debt;  he  may  also  sue  his  immediate  assignor  in  assumpsit 
but  not  a  remote  assignor  for  want  of  privity,  p.  208. 

The  same  case  was  before  the  court  again  in  Riddle  y.  Mandeville, 
5  Gr.  328,  8  L.  116,  where  it  was  held  that  the  assignee  might,  how- 
ever, sustain  such  a 'suit  in  equity.  The  rule  of  the  syllabus  is 
followed  in  Bank  of  U.  S.  v.  Weislger,  2  Pet  847,  7  L.  447,  re- 
marking that  the  doctrine  is  peculiar  to  Kentucky  and  Virginia,  and 
holding  that  every  effort  must  first  be  made  to  collect  from  maker 
before  suing  indorser;  by  majority  holding  in  Dunlop  v.  Harris,  5 
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Call,  55,  and  in  Caton  ▼.  Lenox,  5  Band.  42,  and  Drake  ▼.  Johnson, 
Hardin  (Ky.).  230.  Oited  in  Drane  ▼.  Scholfleld,  6  Leigh,  806,  and 
Long  ▼.  Pence,  08  Ya.  587,  25  S.  E.  504,  noting  that  subsequent 
Virginia  statute  conferred  right  to  sue  remote  assignor  at  law. 
Oited  and  apiMurently  followed  in  McCarty  v.  Rhea,  1  Blackf.  55; 
cited  in  dissenting  oi»inion,  Hunter  y.  Hempstead,  1  Mo.  70,  arguing 
for  the  rule.  Cited  on  point  that  action  of  debt  lies  on  a  promissory 
note  in  Natl.  Bank  y.  Abell,  63  Me.  340;  De  Proux  v.  Sargent,  70  Me. 
271,  and  Payne  y.  Smith,  12  N.  H.  41.  Considered  arguendo  in 
Moses  y.  Bank,  140  U.  S.  803,  87  L.  745,  18  8.  Ct  001,  discussing 
question  under  statute  of  frauds.  Cited  in  Hurd  y.  Hall,  12  Wis. 
186,  on  question  of  warranty  by  assignee  of  a  chose  in  action. 

Distinguished  in  Clifford  y.  Keating,  3  Scam.  252,  holding  that 
statute  authorized  suit  against  remote  indorser;  Walker  y.  Brooks, 
125  Mass.  245,  upon  general  question  of  right  of  assignee  to  sue  in 
equity;  Banking  Co.  v.  Myer,  12  N.  J.  L.  147,  and  Watson  y.  Hahn, 
1  Colo.  405,  on  statutory  grounds;  Smith  y.  Harley,  8  Mo.  560,  holding 
may  sue  remote  indorser  in  equity.  See  appendix,  1  Cr.  367-461,  2 
L.  180,  the  opinion  of  Cranch,  J.,  at  circuit,  in  Dunlop  y.  SilYer,  1 
Cr.  C.  C.  27,  F.  C.  4,160,  reYersed  by  the  principal  case;  and  citations 
of  the  same  infra,  1  Cr.  367-461,  2  L.  180. 

1  Or.  200-^00.  2  L.  115,  STUABT  Y.  LAIRD. 

Constitational  law.—  Congress  may  establish  such  Inferior  courts 
as  it  sees  fit  and  transfer  a  cause  from  one  such  to  another.  Ac- 
cordingly the  act  of  1802,  abolishing  one  court  and  transferring 
forthcoming  bonds  pending  therein  to  another  is  Yalid,  p.  800. 

Cited  to  this  point  in  U.  S.  y.  Haynes,  20  Fed.  606,  607,  where 
indictment  was  remitted  from  District  to  Circuit  Court 

Practice.— A  forthcoming  bond  is  an  appendage  to  the  cause, 
p.  800. 

Cited  and  applied  in  White  y.  Crump,  10  W.  Ya.  508,  holding  super- 
sedeas bond  not  a  contract  within  the  obligation  clause.  State  y. 
Blair,  20  W.  Ya.  476,  2  S.  B.  384,  holding  that  supersedeas  to 
original  Judgment  will  supersede  a  Judgment  on  a  deliYery  bond. 

Btatutes.— Construction  of,  is  sometimes  fixed  by  contemporaneous 
construction  cYidenced  by  practice  thereunder,  followed  and  acqui- 
esced in  for  a  period  of  years.  Right  of  supreme  Judges  to  hold 
Circuit  Court  afllrmed  on  this  ground,  p.  800. . 

Stuart  Y.  Laird  is  a  leading  case  on  this  proposition,  and  the  cita- 
tions show  a  large  number  of  cases  approYing  and  applying  the 
principle.  In  the  following  cases  a  construction  of  a  statute  or  a 
practice  argued  to  be  correct  has  been  denied  on  the  ground  that  the 
contrary  construction  or  practice  is  settled  by  long  usage  and  acqui- 
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escence:    U.  S.  v.  Ship  Recorder.  1  Blatchf.  223,  P.  0.  16,129,  as  U 
constmctioii  of  Importation  in  foreign  vessels  law;  U.  S.  v.  Richard- 
son, 28  Fed.  71,  adhering  to  settled  practice  in  summoning  of  grand 
Jurors;  Rand  v.  U.  S.,  88  Fed.  667,  requiring  treasury  department 
to  adhere  to  practice  of  paying  certain  commissioners'  fees;  Schell 
V.  Fauchft,  188  U.  S.  572,  34  L.  1043,  11  S.  Ct  380,  sustaining  the 
validity  of  prospective  protests  against  duties  charged;  McPherson 
V.  Blacker,  146  U.  S.  27,  36  L.  874,  13  S.  Ot  7,  as  to  practice  under 
presidential  elector  law;  In  re  Warfleld,  22  Gal.  71,  83  Am.  Dec.  58, 
affirming  a  certain  probate  practice,  although  contrary  to  the  letter 
of  the  statute;  People  v.  Loewenthal,  93  IlL  204,  sustaining  a  cor- 
porate charter,  although  prescribed  formalities  had  been  neglected; 
Fall  V.  Hazelrigg,  45  Ind.  585,  14  Am.  Rep.  282,  applying  the  rule 
to  certain  portion  of  statute  of  frauds;  Board  of  Ck>mr8.  v.  Bunt- 
ing, 111  Ind.  145,  12  N.  E.  151,  collecting  authorities  and  affirming 
power  of  county  commissioners  to  build  a  Jail,  as  well  settled  by 
usage;  State  v.  Harrison,  116  Ind.  307,  308,  19  N.  B.  149,  150,  collect- 
ing authorities  and  upholding  settled  view  as  to  amount  of  salaries 
authorized  by  certain  laws;  Hovey  v.  State,  119  Ind.  388,  21  N.  B. 
890,  collecting  cases  and  declaring  right  of  general  assembly  to 
appoint  certain  trustees  upon  ground  of  settled  practice;  Parvin  v. 
Wimberg,  130  Ind.  565,  30  Am.  St  Rep.  258,  30  N.  El  791,  approving 
construction  of  election  law,  which  election  commissioners  had  taken 
upon  advice  of  leading  lawyers;  Maxent  v.  Mazent,  1  La.  469,  470, 
affirming  practice,  commonly  used,  of  recording  family  meetings  in 
French;  Newton  v.  Griffith,  1  Har.  &  G.  188,  sustaining  a  construc- 
tion of  act  of  descents  on  ground  of  long  acquiescence;  Opinion  of 
Justice,  126  Mass.  594,  595,  applying  the  rule  of  contemporaneous 
construction  in  determining  meaning  of  "money  bill"  in  the  Ck>n- 
stitution;  Winchester  v.  Glazier,  152  Mass.  323,  applying  this  rule 
of  interpretation  to  partnership  articles;  Clark  v.  Mowyer,  5  Mich. 
468,  disregarding  certain  alleged  irregularities  in  notices  of  tax  sale 
because  long  acquiesced  in;  Franklin  v.  Kelley,  2  Neb.  87,  approv- 
ing a  construction  of  pre-emption  law  of  thirty  years'  standing; 
State  V.  Glenn,  18  Nev.  45,  1  Pac.  191,  upholding  settled  practice  of 
the  signing  of  bills  by  assistant  secretary  of  senate;  State  v.  Gray, 
21  Nev.  389,  32  Pac.  194,  sustaining  practice  of  publishing  con- 
stitutional amendments  In  statutes  and  not  in  newspapers,  as  suffi- 
cient;  Fritts  V.   Kuhl.  51  N.  J.  L.  201,   17  AtL  105,   affirming  a 
temporary  appointment  to  office  by  the  executive  as  settled  practice; 
Attorney-General  v.  Bank,  5  Ired.  Bq.  72,  defying  claim  that  stock- 
holders should  pay  tax  under  the  statute  since  corporation  had  for 
years  paid  without  question;  Jack  v.  Shoemaker,  3  Blnn.  285,  ap- 
plying the  rule  to  construction  of    statute    respecting    summons; 
Pennsylvania  R.  R.  v.  Pittsburgh,  104  Pa.  St  558,  denying  claim  for 
municipal  tax  against  certain  railroad  property  on  ground  of  con- 
trary construction  settled  for  twenty  years;  Billis  v.  State,  2  Me- 
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Cord,  16,  holding  State  bank  notes  valid  because  legality  long  ac- 
qniesced  in;  Laval  ▼.  De  Lieserline,  4  McCord,  75,  sustaining  power 
of  municipality  to  appoint  sheriff,,  from  long  user;  Smith  y.  Hick- 
man, Cooke  (Tenn.),  336,  sustaining  settled  construction  of  act,  in 
land  case;  Cox  y.  Breedlove,  2  Yerg.  502,  sustaining,  from  long  user, 
practice  of  appointing  special  Judges  where  regular  ones  disquali- 
fied; Hampton  y.  Allison,  9  Humph.  115,  approving  settled  inter- 
pretation of  act  respecting  process  in  Justice  Court;  Hillebrand  v. 
McMahan,  59  Tex.  455,  holding  similarly,  as  to  act  respecting  Juris- 
diction in  same;  Treasurer  v.  Kelsey,  4  Vt  388,  upholding  act  au- 
thorizing recognizance  to  be  proved  before  assistant  county  Judge 
from  long  usage  thereunder,    although    literally    unconstitutional; 
Emerson  v.  Washburn,  8  Vt  14,  approving  settled  practice  allowing 
execution  for  costs;  Boy  den  v.  Brookline,  8  Vt  286,  holding  rule  that 
town  ofQcers  not  entitled  to  fees  for  services,  settled  by  long  usage; 
dissenting  opinion,  Oilman  v.  Morse,  12  Vt  558,  maintaining  State 
power  to  organize  militia  from  long  exercise  thereof;  France  v. 
Connor,  3  Wyo.  463,  27  Pac.  575,  construing  certain  congressional 
territorial  legislation  as  to  dower;  Comrs.  v.  Gwin,  136  Ind.  572,  36 
N.  E.  240,  collecting  cases  and  holding  that  established  usage  re- 
quired Circuit  Courts  to  be  held  in  county  seat;  Com.  v.  Lockwood, 
109  Mass.  339,  12  Am.  Rep.  713,  holding  that  by  settled  practice 
governor  may  pardon  after  verdict  and  before  sentence;  People  v. 
Mayor,  etc.,  25  Wend.  88,  Justifying  the  holding  that  aldermen  may 
sit  as  Judges  in  New  York,  from  settled  usage;  Simpson  v.  Willard, 
14  S.  C.  195,  deciding  that  under  settled  usage  appointee  upon  death 
of  incumbent  held  for  unexpired  term  merely;  Trout,  etc.,  Club  v. 
Mather,  68  Vt  354,  35  Atl.  329,  in  dissenting  opinion  collecting 
authorities  and  arguing  as  to  meaning  of  "  boatable  waters  "  in  the 
Constitution;  Lafayette,  etc.,  R.  R.  v.  Geiger,  34  Ind.  203,  upholding 
statute  authorizing  municipal  aid  to  railroads;  Detroit  v.  Chapin, 
108  Mich.   143,   66  N.   W.   589,   affirming   as   valid   signature   by 
governor  to  bill  after  adjournment  from  settled  practice  though 
possibly  not  strictly  authorized;  U.  S.  v.  Reindeer,  27  Fed.  Cas.  761. 
upholding  settled  interpretation  of  vessel  license  law  against  its 
letter. 

It  is  cited  and  applied  in  the  following  cases,  upholding  the  validity 
of  a  variety  of  laws  upon  the  ground  of  long  acquiescence:  Prigg 
V.  Pennsylvania,  16  Pet  621,  10  L.  1091,  the  fugitive  slave  law;  The 
Laura,  114  U.  S.  416,  29  L.  148,  5  S.  Ct  883,  statute  author- 
izing secretary  of  treasury  to  remit  steamboat  penalties;  Mc- 
Pherson  v.  Blacker,  146  U.  S.  27,  35  L.  874,  13  S.  Ct  7,  sustaining 
Michigan  presidential  elector  law;  Ex  parte  Qist  26  Ala.  164,  afilrm- 
ing  Federal  statute  as  to  commitment  by  Justice  of  peace;  McBlvain 
v.  Mudd,  44  Ala.  54,  4  Am.  Rep.  110,  as  to  slave  legislation  of  con- 
gress; Rogers  v.  Beiler,  8  Mart  (La.)  (O.  S.)  670,  sustaining  early  act 
of  territorial  governor  creating  office  of  special  administrator;  State 
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Y.  New  Orleans  CJo.,  11  Mart  (La,)  (O.  S.)  811,  affirming  power  of 
congress  to  govern  the  territories;  Holmes  v.  Hunt,  122  Mass.  510, 
28  Am.  Rep.  885,  sustaining  validity  of  reference  of  account  to 
auditor;  dissenting  opinion,  Parsons  v.  Russell,  11  Mich.  124,  argu- 
ing that  statute  was  valid  from  acquiescence;  Detroit  Ry.  v.  Mills, 
85  Mich.  646,  48  N.  W.  1009,  affirming  municipal  right  to  authorize 
electric  railways;  Bell  v.  West  Point,  51  Miss.  276,  applying  the  rule 
in  considering  Jurisdiction  of  Justices'  Ck>urt8  under  the  statutes; 
Newcomb  v.  Smith,  2  Plnn.  188,  upholding  mill-dam  law;  U.  S.  v. 
Mackenzie,  80  Fed.  Gas.  1166,  upholding  act  of  1800,  as  to  crimes  in 
navy. 

In  the  following  cases  the  rule  is  applied  in  sustaining  various 
statutes  upon  the  ground  that  the  legislation  attacked  was  similar 
to  other  statutes  which  had  been  upon  the  statute  books  for  years: 
Gooley  v.  Board,  12  How.  815,  18  L.  1008,  upholding  half  pilotage 
law;  Auffmordt  v.  Hedden,  187  U.  S.  829,  84  L.  680,  11  8.  Gt  109, 
provision  of  tariff  act  making  merchant  appraiser's  decision  final; 
Field  V.  Clark,  148  U.  8.  691,  86  L.  809,  15  8.  Ct  504,  of  same  law, 
giving  president  power  to  suspend  certain  duties;  Weaver  v.  Temp- 
lin,  118  Ind.  801,  14  N.  B.  601,  where  municipal  corporations  were 
held  authorized  to  make  repairs  without  notice;  Bloodgood  v.  R.  R., 
18  Wend.  48,  81  Am.  Dec.  845,  sustaining  right  of  eminent  domain 
for  railroad  as  similar  to  turnpike;  Knozville  R.  R.  v.  Hicks,  9  Baxt. 
451,  affirming  legislative  power  to  exempt  corporations  from  tax- 
ation; Bridges  v.  Shallcross,  6  W.  Va.  576,  involving  a  statute 
respecting  State  penitentiary.  The  leading  case  is  cited  in  dis- 
senting opinion,  Scott  v.  Sandford,  19  How.  616,  15  L.  788,  arguing 
as  to  congressional  power  over  slavery  in  the  territories;  Stewart  v. 
Supervisors,  80  Iowa,  28,  1  Am.  Rep.  248,  sustaining  act  author- 
izing municipal  aid  to  railroads;  Cooper  Co.  v.  Ferguson,  113  U.  S. 
738,  28  L.  1188,  5  8.  Ct  741,  applying  the  principle  in  holding  a  con- 
stitutional clause  may  be  interpreted  in  the  light  of  a  con- 
temporaneous statute;  dissenting  opinion,  Sparf  v.  IT.  S.,  156  U.  S. 
169,  89  L.  384,  15  S.  Ct  819,  arguing  that  by  early  construction  of 
law.  Juries  in  criminal  cases  might  disregard  court's  instructions  as 
to  the  law,  majority  sustaining  later  cases,  contra;  Ridgeley  v^ 
Iglehart,  8  Bland  Ch.  548,  in  general  discussing  of  laws  respecting 
real  property  liens.    See  also  18  Am.  St  Rep.  145,  note. 

Distinguished  in  O'Donnell  v.  Glenn,  9  Mont  463,  28  Pac.  1020,  od 
the  ground  that  the  usage  must  be  uniform  and  not  a  total  disregard 
of  the  law;  dissenting  opinion.  State  v.  Kelsey,  44  N.  J.  K  49,  dis- 
cussing extent  and  limits  of  the  rule  and  arguing  it  inapplicable' 
there  because  the  meaning  of  the  act  was  plain;  State  v.  Wrighton,. 
56  N.  J.  L.  206,  208,  28  Atl.  64,  reviewing  the  cases  elaborately,  and 
holding  rule  inapplicable  where  statute  clear;  Egnew  v.  Cochrane,  2 
Head,  832,  where  no  evidence  of  usage  appeared  in  record,  and  the 
usage  relied  upon  to  overcome  statute  was  by  those  interested  In 
evading  it 
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Statute  of  frauds. —  A  sale  of  personalty  without  transfer  of  pos- 
session is  fraudulent,  per  se,  not  merely  presumptiyely  so,  pp.  817- 
8ia 

In  the  Federal  courts  the  foregoing  rule  is  applied  in  Meeker  t. 
Wilson,  1  GalL  428,  F.  O.  9,892,  reyiewing  the  authorities  and  hold- 
ing attempted  assignment  void;  Moore  y.  Ringgold,  8  Or.  O.  O.  434, 
F.  O.  9,773,  in  instruction  to  Jury  that  sale  of  horse  is  yoid  without 
delivery;  Hamilton  y.  Franklin,  4  Or.  O.  O.  780,  F.  O.  5,981,  sale 
oi  slaye  inyalid  on  this  ground;  Durham  y.  Ashton,  8  F.  0.  180, 
no  opinion  reported;  In  re  Hussman,  2  N.  B.  R.  437,  12  F.  O.  1070, 
denying  bankrupt's  discharge  for  such  fraudulent  sale;  The  Romp, 
Olc.  203,  F.  O.  12,080,  respecting  a  mortgage  of  a  yessel;  Wyoming 
etc..  Bank  y.  Dayton,  1  Wyo.  847,  holding  sale  of  certain  wood 
fraudulent  because  no  change  of  possession.  The  rule  is  followed  in 
California  and  expressly  incorporated  into  its  statutory  law;  Steyens 
y.  Irwin,  15  Gal.  506,  76  Am.  Dec.  502,  holding,  howeyer,  that  the 
rule  was  not  yiolated  if  at  a  subsequent  time  the  vendor  was  given 
custody  of  the  chattels  sold;  Woods  v.  Bugbey,  29  OaL  476,  a  sale 
of  kiln  of  bricks  held  fraudulent  for  want  of  change  of  possession; 
Bunting  v.  Saltz,  84  OaL  172,  24  Pac.  168,  declaring  sale  of  farming 
implements  void  on  this  ground.  As,  also,  in  Oolorado  by  statute; 
Finding  v.  Hartman,  14  Colo.  509,  23  Pac.  1005,  collecting  cases  and 
discussing,  but  not  deciding,  the  point;  Roberts  y.  Hawn,  20  Colo.  80, 
36  Pac.  887,  affirming  the  rule,  but  holding  transfer  after  the 
execution  of  a  conditional  bill  of  sale  and  before  levy  of  attachment 
sufficient  The  Florida  courts  have  nominally  followed  Hamilton 
v.  Russell,  but  assert  that  vendor's  continued  possession  is  merely 
presumptive  fraud;  Gibson  v.  Love,  4  Fla.  289;  Holliday  v.  McKin- 
ney,  22  Fla.  165.  The  principal  case  )s  followed  in  Kentucky,  Dale 
V.  Arnold,  2  Bibb,  606,  and  applied  in  holding  fraudulent  a  sale  of 
a  slave  without  transfer;  Grimes  v.  Davis,  1  Litt  242,  a  similar  case; 
Goldsbury  v.  May,  1  Litt  256,  sale  of  a  horse  held  fraudulent  on 
this  ground;  Laughlin  v.  Ferguson,  6  Dana,  119,  holding  sale  of 
slaves  fraudulent  for  this  reason;  Foster  y.  Grlgsby,  1  Bush,  98, 
resting  decision  on  other  ground.  See  distinguishing  Kentucky 
cases,  infra.  The  Missouri  courts  adopted  the  rule  in  Sibly  v.  Hood, 
8  Mo.  299,  applying  it  in  holding  such  sale  of  slaves  fraudulent  even 
though  conditional  and  not  absolute;  later  cases  departed  from  it, 
but  by  act  of  1865,  it  was  practically  restored;  Claflin  y.  Rosenberg, 
42  Mo.  448,  97  Am.  Dec.  838;  Pattison  v.  Letton,  56  Mo.  App.  881, 
332,388. 

It  is  adopted  by  statute  in  Montana:  Dodge  v.  Jones,  7  Mont  141, 14 
Pac.  715,  holding  branding  of  horses  in  a  common  pasture  sufficient 
transfer.  The  New  Hampshire  court  follows  the  rule  with  a  slight 
modification,  holding  that  continued  possession  is  prima  facie,  and  if 
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unexplained,  conclusive  evidence  of  frand;  Ck>bum  t.  Pickering,  8 
N.  H.  425,  428,  14  Am.  Dec.  378,  380;  Shaw  r.  Thompson,  43  N.  H. 
182,  collecting  cases  and  applying  role  to  mortgage  of  personalty; 
Putnam  y.  Osgood,  52  N.  H.  156,  reviewing  cases.  See,  however* 
Haven  v.  Low,  2  N.  H.  17,  0  Am.  Dec  28.  Ohancellor  Kent  prao* 
tically  indorsed  the  rule  in  Sturtevant  v.  Ballard,  0  Johns.  339,  6 
Am.  Dec  282,  reviewing  the  authorities,  but  conceding  there  may 
be  special  exceptions.  But  later  cases  and  act  of  1830  established 
a  modified  rule  making  the  presumption  conclusive  only  when  pos- 
session unexplained;  Hall  v.  Tuttle,  8  Wend.  388;  Stoddard  v.  Butler, 
20  Wend.  519, 533;  Ck>le  v.  White,  26  Wend.  620;  Hanford  v.  Artcher, 
4  HIU,  309.  In  North  Carolina  the  rule  is  followed  in  Gaither  v. 
Mumford,  Tayl.  167  (604,  605),  avoidbg  a  bill  of  sale  of  a  slave* 
though  with  some  doubt;  afterwards  it  was  denied;  Trotter  v. 
Howard,  1  Hawks,  323,  9  Am.  Dec.  642;  Smith  v.  Niel,  1  Hawklu 
843.  Oregon  court  followed  the  rule  in  Monroe  v.  Hussey,  1  Or. 
190,  75  Am.  Dec  553,  holding  a  mortgage  in  form  of  absolute  biU 
of  sale  invalid.  Bule  followed  in  Glow  v.  Woods,  5  Serg.  &  B.  284, 
287,  9  Am.  Dec.  354,  856,  avoiding  a  mortgage  on  this  ground; 
Hower  v.  Geesaman,  17  Serg.  &  B.  254,  collecting  cases,  and  annul* 
ling  a  deed  of  assignment;  Young  v.  McOlure,  2  Watts  &  S.  151, 
holding  there  must  also  be  a  continued  change  of  possession;  Milne 
V.  Henry,  40  Pa.  St  358;  Stephens  v.  Giftord,  137  Pa.  St  229,  21  Am. 
St  Bep.  871,  20  Atl.  543,  reviewing  authorities  and  reafllrming  rule. 
Followed  in  Bagan  v.  Kennedy,  1  Overt  98,  100,  but  denied  in  later 
case,  Callen  v.  Thompson,  3  Terg.  476,  24  Am.  Dec  588.  Vermont 
/oUows  the  rule  in  two  early  citing  cases.  Weeks  v.  Wead,  2  Aiken, 
68;  Fuller  v.  Sears,  5  Vt  531.  In  Virginia,  Hamilton  v.  Bussell 
is  followed  and  applied  in  Fitzhugh  v.  Anderson,  2  Hen.  &  Munf. 
302,  303,  3  Am.  Dec.  628,  629;  Land  v.  JefPries,  5  Band.  606,  with  some 
explanation  and  distinctions;  Glasscock  v.  Batton,  6  Band.  83,  18 
Am.  Dec  706;  Clayton  v.  Anthony,  6  Band.  304,  afltening  rule  ex- 
pressly and  collecting  cases;  Burchard  v.  Wright  11  Leigh,  470» 
applying  rule  by  analogy  in  case  sustaining  executrix  sale  of  prop- 
erty of  legatee  left  in  her  possession;  afterwards  overthrown  m 
Davis  V.  Turner,  4  Gratt  434,  460,  461,  462.  See  14  Am.  Dec.  809, 
note,  on  this  subject 

Cited  in  general  discussion  reviewing  cases,  Huntley  v.  Kingman, 
152  U.  S.  533,  38  L.  543,  14  a  Ct  691,  upholding  a  deed  of  trust 
preferring  certain  creditors;  Howland  v.  Dews,  Charlt  (Ga.)  386, 
arguendo;  Bamsey  v.  Stevenson,  5  Mart  (O.  S.)  23,  incidentally; 
Irwin  v.  Wells,  1  Mo.  12,  in  general  discussion;  Hall  v.  Snowhill, 
14  N.  J.  L.  20,  in  general  discussion  holding  such  sale  good  between 
the  parties;  Hudnal  v.  Wilder,  4  McCord,  297,  17  Am.  Dec.  746;  Sal- 
mon V.  Clagett  8  Bland  Ch.  172,  holding  such  mortgage  good 
betvteen  the  parties;  Halbert  v.  Grant  4  T.  B.  Mon.  587,  avoiding 
a  conveyance  from  father  to  son.    See  also  note  in  12  Am.  Dec  470, 
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Criticised  in  Warner  y.  Norton,  20  How.  469,  400,  461,  remarking 
that  weight  of  authority  was  contra,  and  distinguished  on  ground 
that  there  was  constructiye  change  of  possessioa  Distinguished 
in  U.  S.  ▼.  Hooe,  S  Or.  89,  2  L.  875,  upholding  mortgage  to 
secure  further  indebtedness  where  no  change  of  possession;  Btting 
T.  Bank  cf  U.  8..  11  Wheat  75,  6  L.  422;  Brooks  v.  Marbury,  11 
Wheat  81,  82,  6  L.  424,  where  deed  of  trust  to  secure  certain  cred- 
itors was  upheld  although  donor  remained  in  possession;  Merrill  ▼. 
Dawson,  Hempt  602,  F.  0.  9,469,  holding  possession  by  mortgagor 
not  per  se  fraudulent;  Howard  v.  Prince,  1  Hughes  242,  11  N.  B.  R. 
826,  F.  C.  6,762,  on  ground  that  court  was  bound  by  local  law  which 
had  in  Dayis  ▼.  Turner,  4  Gratt  428,  abandoned  the  rule  of  the  prin- 
cipal case;  Howe  Ck>.  ▼.  Clayboume,  6  Fed.  440,  on  ground  that 
Michigan  statute  made  fraud  a  question  of  fact;  Malone  y.  Hamil- 
ton, Minor,  289,  on  ground  that  it  was  there  not  an  absolute  con- 
veyance but  in  trust  merely.  Denied  in  Alabama,  adopting  rule 
that  continued  possession  only  presumptiye  fraud,  Hobbs  y.  Bibb, 
2  Stew.  60,  61;  Ayres  y.  Moore,  2  Stew.  842,  848,  844  (attempting 
to  reconcile  the  cases);  KiUough  y.  Steele,  1  Stew.  &  P.  278;  Blocker 
y.  Bumess.  2  Ala.  856;  Planters'  Bank  y.  Borland,  5  Ala.  547.  Denied 
in  Connecticut  Burroughs  y.  Stoddard,  3  Conn.  484,  holding  it  a 
question  of  fact  whether  the  leaving  of  attached  property  in  defend- 
ant's possession  made  it  fraudulent;  Swift  y.  Thomiwon,  9  Conn. 
68,  69,  21  Am.  Dec.  722,  728,  holding  it  a  question  of  fact;  Osborne 
y.  Tuller,  14  Conn.  539,  elaborately  reviewing  the  cases  and  declar- 
ing fraud  a  question  for  the  Jury  but  under  the  court's  direction. 
In  Indiana  the  leading  case  is  distinguished  in  Chinn  v.  Eussell, 
2  Blackf.  173,  where  goods  were  not  left  with  a  debtor  vendor  but 
with  another;  and  in  Watson  v.  Williams,  4  Blackf.  29,  28  Am.  Dec. 
89,  reviewing  and  collecting  authorities  and  the  limitations  on  the 
rule,  it  is  held  that  a  mortgagor's  continued  possession  of  the  chat- 
tels may  be  explained  by  evidence.  Distinguished  in  Greathouse  v. 
Brown,  5  T.  B.  Mon.  282,  17  Am.  Dec.  68,  affirming  the  general  rule 
but  holding  it  inapplicable  where  the  purchase  was  at  public  auc- 
tion; by  dissenting  Judge  in  Yoder  v.  Standeford,  7  T.  B.  Mon.  510, 
on  the  same  ground;  Head  v.  Ward.  1  J.  J.  Marsh.  288,  holding  it 
inapplicable  to  deed  of  trust  of  realty;  Hundler  y.  Webb,  3  J.  j. 
Marsh.  646,  20  Am.  Dec.  192,  approving  the  rule  but  holding  it  in- 
applicable to  conditional  sales;  Breckenridge  v.  Anderson,  8  J.  J. 
Marsh.  718.  714,  holding  it  inapplicable  to  sales  under  process  of 
law.  Somewhat  criticised  in  New  Hampshire  in  Haven  v.  Low,  2 
N.  H.  17,  9  Am.  Dec.  28,  but  afterwards  nominally  followed.  In 
New  Jersey,  Runyon  v.  Groshen.  12  N.  J.  Bq.  89,  inclines  to  rule  of 
prima  fade  presumption.  The  rule  is  denied  In  North  CaroUna 
Trotter  v.  Howard.  1  Hawks.  323.  9  Am.  Dec.  642  (overruling 
Gaither  v.  Mumford,  Tayl.  167  (604.  605;  Smith  v.  Nlel.  1  Hawks. 
848.  holding  fraud  a  question  for  the  Jury.    Distinguished  in  Dawes 
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T.  Ck>pe,  4  Binn.  265,  affirming  the  rule  but  noting  exceptions  and 
holding  constmctiye  deliyery  sufficient  Denied  and  the  case  dis- 
tinguished in  Nelson  v.  Good,  20  S.  0.  238,  reviewing  authorities, 
and  holding  that  possession  may  be  explained.  Denied  in  Oallen  y. 
Thompson,  8  Yerg.  476,  24  Am.  Dec.  588  (overruling  Ragan  y.  Ken- 
nedy, 1  Overt  98),  holding  possession  may  be  explained.  Denied  in 
Bryant  v.  Kelton,  1  Tex.  423,  reviewing  authorities  at  length.  Dis- 
tinguished in  Rose  v.  Burgess,  10  Leigh,  197,  upholding,  under  the 
recording  law,  a  mortgage  without  change  of  possession.  Oritidsed 
and  denied  in  Davis  v.  Turner,  4  Gratt  434,  460,  461,  462,  reviewing 
and  analyzing 'cases  at  length;  followed  by  Howard  v.  Prince,  1 
Hughes,  242,  F.  0.  6,762.  Denied  in  Bindley  y.  Martin,  28  W.  Ya. 
791,  after  a  very  elaborate  review  and  collecting  of  cases,  and  re- 
marking increasing  tendency  to  abandon  rule  of  the  principal  case. 
Statute  of  frauds  of  Virginia  and  the  English  statute  upon  which 
it  is  based  are  declaratory  of  the  common  law,  p.  316. 

The  following  cases  cited  Hamilton  v.  Russell  in  affirmance  of 
this  general  point:  Sumner  v.  Hicks,  2  Black,  534,  17  L.  357,  col- 
lecting authorities;  Blackman  y.  Wheaton,  13  Biinn.  830,  holding 
similarly  as  to  Minnesota  statute;  Rocheblave  v.  Potter,  1  Mo.  563, 
14  Am.  Dec  307,  deciding  a  case  of  fraud  on  common-law  grounds; 
Pattlson  y.  Letton,  56  Mo.  App.  831,  applying  the  rule  to  Missouri 
statute;  Monroe  v.  Hussey,  1  Or.  190,  75  Am.  Dec.  553;  Davis  v. 
Bigler,  62  Pa.  St  248,  1  Am.  Rep.  396;  Hudnal  v.  Wilder,  4  McOord, 
297,  17  Am.  Dec.  746,  following  rule  as  to  South  Oarolina  law; 
Meeker  y.  Wilson,  1  GalL  428,  F.  O.  9,892;  Bean  y.  Smith,  2  Mason, 
276,  F.  0.  1,174;  Hamilton  v.  Franklin.  4  Cr.  O.  0.  730.  F.  C. 
5,981,  holding  as  to  Maryland  statute;  Howland  v.  Dews,  Oharlt 
(Ga.)  386*  MiUer  y.  Marckle,  21  111.  153;  Beal  v.  Warren,  2  Gray,  451; 
Drake  y.  Bice,  180  Mass.  418;  Piper  v.  Johnson,  12  Minn.  66;  Howe 
y.  Waysmen,  12  Mo.  172,  49  Am.  Dec.  128;  Brice  y.  Meyers,  5  Ohio, 
128;  Glow  y.  Woods,  5  Serg.  &  R.  284,  287,  9  Am.  Dec.  854,  856; 
Stephana  y.  Gifford,  187  Pa.  St  229,  21  Am.  St  Rep.  871,  20  Atl.  548; 
Weeks  y.  Wead,  2  Aiken,  68;  U.  S.  v.  Church,  5  Utah,  548,  18  Pac. 
88;  Gibson  y.  Love,  4  Fla.  239;  Gary  v.  Jacobson,  55  Miss.  206,  80  Am. 
Rep.  616;  Doolittle  y.  Lyman,  44  N.  H.  618;  Beckwith  y.  Burrough, 
14  R.  L  867,  51  Am.  Rep.  393;  Findley  y.  Cooley,  1  Blackf.  268,  hold- 
ing fraudulent  deed  good  between  the  parties;  similarly  Springer 
y.  Drosh,  82  Ind.  490,  2  Am.  Rep.  860;  Webb  v.  Roff,  9  Ohio  St  434, 
noting  the  contrary  doctrine  on  this  point;  Nellis  v.  Clark,  20  Wend. 
30,  approving  the  rule  of  the  leading  case. 

Ai»p«al  and  error. —  Instructions  to  Jury  upon  abstract  proposi- 
tions of  law,  not  relevant  to  the  cause,  are  pn^>erl7  refused,  p.  818. 

The  following  citing  cases  approve  and  apply  this  holding:  Halli- 
day  y.  McDougall,  22  Wend.  273;  Lewis  v.  State,  4  Ohio.  897,  re- 
marking further  that  to  refuse  proper  instructions  to  error;  Bhep- 
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herd  y.  McQuiUdn,  2  W.  Va.  100,  remarking  tiiat  rrierancj  must 
afflrmatiyely  appear;  King  y.  Kenny/  4  Ohio,  82;  Sterling  t.  Bipleyt 
8  Finn.  168,  collating  other  rules  and  cases;  Jones  t.  Thurmond,  6 
Tex.  829;  Proctor  v.  Hart,  5  Fla.  467;  Dibble  ▼.  Truluck,  11  Fla. 
140,  148,  holding  that  instruction  on  abstract  question,  If  misleading 
to  Jury,  is  error;  State  t.  Ohandler,  6  La.  Ann.  491,  62  Am.  Dec  602; 
Clarke  y.  Baker,  7  J.  J.  Biarsh.  197.  See  extended  note,  72  Am.  Dec 
540,  collecting  cases.  Olted  generally  Frisble  y.  Timanus,  12  Fla. 
543. 

Statute  of  frauds. —  Virginia  recording  act  does  not  comprehend 
absolute  bills  of  sale  so  that  recording  Yalldates  them,  p.  816. 

Olted,  and  this  construction  of  similar  Kentucky  statute  adopted, 
in  Dale  y.  Arnold,  2  Bibb,  606. 

1  Or.  818-820,  2  L.  121,  UNITBD  STATOS  Y.  HOOB. 

Writ  of  error. —  Appeal  from  District  of  Oolumbia  Oourt  dis- 
missed for  want  of  statement  of  facts  in  transcript,  p.  820. 

Olted  in  Thompson  y.  Biggs,  5  Wall.  677,  18  L.  707,  holding  that 
in  cases  appealed  from  the  Supreme  Oourt  of  the  District  of  Ool- 
umbia a  bill  of  exceptions  is  necessary;  and  to  same  effect  in  Stan- 
ton Y.  Embrey,  98  U.  S.  555,  28  L.  984.  Olted  arguendo  in  U.  S. 
Y.  Wonson,  1  GalL  8,  F.  0.  16,750,  noting  other  cases  to  same  effect 

1  Or.  821-^82,  2  L.  122,  HEPBUBN  Y.  AULD. 

Contract. —  To  entitle  a  plaintiff  to  performance  he  must  show 
performance  of  precedent  acts  due  from  himself  or  acts  of  defendant 
excusing  performance.  Tender  of  performance  is  equal  to  perform- 
ance, p.  880. 

This  case  was  before  the  Supreme  Oourt  again  in  5  Or.  262, 
8  L.  96,  and  1  Wheat  184,  185,  4  L.  67,  which  see.  The  doctrine 
of  these  cases  was  approyed  and  applied  in  Morgan  y.  Morgan,  2 
Wheat.  299,  4  L.  244,  holding  specific  performance  of  contract  for 
sale  of  land  unenforceable  because  yendor  could  not  giye  good  title; 
reaffirmed  in  Park  y.  Kelly  Oo.,  49  Fed.  626,  6  U.  S.  App.  26,  where 
full  tender  of  performance  appeared;  Powell  y.  Dayton  B.  Oo.,  14 
Or.  859,  12  Pac.  667,  holding  that  neither  party  to  contract  for  con- 
temporaneous dellyery  of  deed  and  payment  of  price  can  sue  with- 
out showing  performance  or  offer. 

Distinguished  in  dissenting  opinion,  Bogers  y.  Saunders,  16  Me. 
109. 

Contract — Tender  of  performance,  to  be  ayalUng,  must  not  be 
accompanied  by  unauthorized  conditions;  here  demand  of  assign- 
ment accompanied  the  offer  making  it  conditional  and  unayailiBg^ 
pp.  880-832. 
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Principle  applied  in  WendeU  y.  New  Hampshire  Bank,  9  N.  H. 
418,  holding  tender  insufficient,  because  made  conditional  upon  the 
giving  of  an  assignment,  not  required  by  the  contract. 

1  Or.  882-842,  2  L.  126,  BiABINB  INS.  CO.  T.  YOUNG. 

Pleading*-' -^BBUQ^PB^t  will  not  lie  upon  insurance  policy  under 
seal,  p.  842. 

Oited  In  Heffleman  y.  Pennington  Co.,  8  S.  Dak.  165,  52  N.  W.  861, 
holding  that  a  seal  makes  an  instrument  a  specialty;  Fresh  v.  Gil- 
son,  16  Pet.  335,  10  L.  085,  discussing  cases  where  assumpsit  will 
lie  upon  agreement  substituted  for  original  under  seaL 

• 

1  Or.  848,  2  L.  129,  ABBBOBOMBIE  T.  DUPUIS. 

Jurisdiction. —  Oltizenshlp  of  parties  must  be  ayerred  where 
Jurisdiction  dependent  upon,  p.  848. 

The  following  citing  cases  apply  this  principle:  Brown  t.  Keene, 
8  Pet  115,  8  L.  885,  holding  that  the  averment  that  defendant  is 
"  a  citizen  or  resident  of  Louisiana  "  is  insufficient;  Marshall  v.  Bal- 
timore &  Ohio  Co.,  16  How.  840,  14  L.  964,  where  the  averment  that 
defendant  is  "  a  body  corporate  under  an  act  of  Maryland  "  is  held 
sufficient  by  a  majority  of  the  court,  but  Daniel,  J.,  dissenting,  cites 
the  principal  case;  Grace  v.  American  Ins.  Co.,  109  U.  S.  284,  27  L. 
935,  8  8.  Ot  211,  holds  that  "  doing  business  and  residing  in  New 
Tork**  is  not  sufficient  averment;  Sherman  v.  Adams,  19  Blatchf. 
815,  11  Fed.  852,  description  of  plaintiff  as  "  of  0.  in  the  State  of 
Vermont "  is  held  Insufficient;  Berlin  v.  Jones,  1  Woods,  689,  F.  O. 
1,348,  holds  that  alleging  defendant  to  be  "  a  citizen  of  the  Southern 
District  of  Alabama  "  is  equivalent  to  averring  that  he  is  a  citizen 
of  Alabama.  In  Merchants'  Bank  v.  Brown,  4  Woods,  264,  17  Fed. 
161,  the  citizenship  of  defendant  was  not  averred,  and  the  court  dis- 
missed the  case  on  that  ground;  Stephenson  v.  The  Francis,  21  Fed. 
718,  holds  that  description  of  a  party  as  "of"  a  certain  State  is 
insufficient;  Morrison  v.  Bennett,  1  McLean,  880,  F.  0.  9,848,  holding 
failure  to  aver  citizenship  of  one  defendant  ousted  Jurisdiction  as 
to  him;  Spelgle  v.  Meredith,  4  Blss.  126,  F.  0.  18,227,  holding  aver- 
ment that  citizenship  of  certain  defendants  is  unknown  an  insuffi- 
cient excuse  and  dismissing  the  bill;  Prentiss  v.  Barton,  1  Brock* 
392,  F.  0. 11,384,  examining  into  the  truth  of  allegations  as  to  cltlzen- 
ship.  The  case  is  dted  upon  the  doctrine  that  Jurisdiction  of  Fed- 
eral courts  must  affirmatively  appear  in  North  Biver  Go.  v.  Hoffman, 
5  Johns.  Oh.  808,  and  Oamp  v.  Wood,  10  Watts.  128;  and  the  same 
doctrine  is  applied  as  to  certain  State  courts  in  Oom'rs  Oourt  t. 
Thompson,  18  Ala.  697;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  407,  and 
Donaldson  v.  Hazen,  Hemp.  424,  425,  F.  0.  8,984.  Oited,  arguendo, 
in  Dred  Scott  v.  Sandford,  19  How.  478,  16  L.  728;  Shaw  t.  Qulncy, 
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etc..  Co.,  145  U.  a  447,  36  L.  770,  12  S.  Ct  886;  U.  8.  T.  Woolsey. 
28  F.  O.  769,  remarking  that  rigor  of  rule  is  modified  in  later  cases. 
Distinguished  in  Allen  ▼.  Blunt  1  Blatchf .  486,  F.  C.  215,  holding 
role  inapplicable  to  patent  cases  because  Jurisdiction  rests  upon 
the  subject-matter. 

1  Or.  343-845,  2  L.  130,  LINDO  ▼.  6ARDNBR. 

Debt  will  not  lie  on  a  promissory  note  in  Maryland,  p.  84EL 

Cited  in  Olive  ▼.  Napier,  Cooke,  14,  20,  on  the  point  that  assump- 
sit, not  debt,  lies  by  indorsee  of  a  note  against  the  maker;  in 
Butcher  y.  Hixton,  4  Leigh,  528,  and  Hclver  y.  Moore,  1  Or.  C  C  91, 
F.  C.  8,831,  holding  that  the  action  of  debt  is  no  exception  to  the 
rule  that  the  statute  of  limitations  must  be  specially  pleaded.  See 
also  appendix  to  1  Or.  462-468,  2  L.  178,  citing  furth^  authori- 
ties on  the  question. 

1  Or.  845-365,  2  L.  130,  HODGSON  ▼.  DEXTER. 

Contracts  made  by  a  public  agent  pursuant  to  his  duty  and  au- 
thority bind  the  goYeiiunent  and  not  him  personally,  except  when 
there  is  a  Tery  plain  intent  that  he  be  liable  personally,  pp.  363,  364. 

This  is  a  leading  case  upon  this  point  and  the  citations  show  a 
variety  of  applications  of  the  principle.  State  prison  commissioners 
have  been  held  public  agents,  within  the  rule,  and  not  liable  per- 
sonally. State  y.  McCauley,  15  CaL  457;  as  also  one  authorised  to 
make  and  rei>air  a  highway  who  employed  assistants,  Adams  y. 
Whittlesey,  3  Conn.  566;  a  committee  to  build  a  bridge  for  a  town. 
Perry  y.  Hyde,  10  Conn.  338;  school  trustees  in  employing  teachers, 
Ogden  y.  Raymond,  22  Conn.  385,  58  Am.  Dec  432;  a  church  build- 
ing committee  in  contracting  for  church  edifice,  Hewitt  y.  Whe^er, 
22  Conn.  562;  Justices  of  the  peace  in  contracting  for  courthouse, 
no  dear  intent  to  bind  themselyes  appearing,  Ghent  y.  Adams.  2 
Ga.  218;  army  qnartermaster  in  employing  derk,  Porin  y.  Lyman, 
32  Ind.  18;  a  municipal  common  councfl  in  contracting  street  im- 
provements, though  beyond  their  Jurisdiction,  Newman  v.  Sylvester, 
42  Ind.  113;  a  congressional  commissioner  appointed  to  investigate 
a  contested  election.  Brown  v.  Austin,  1  Mass.  219.  Elsewhere  a 
State  prison  warden  has  been  held  not  liable  for  costs  because  a 
public  agent,  Bradford  v.  Rowe,  8  Pick.  18;  a  hospital  trustee  not 
paiMuaUy  chargeable  because  a  State  agent,  Dewey  v.  Garvey,  ISO 
Mass.  87;  school  trustees  not  liable  even  thou^  thdr  contract  did 
not  bind  the.  school  district,  Sanborn  v.  Neal,  4  Minn.  139,  77  Am. 
Dec  505;  auditor  of  public  accounts  not  bound  p^sonaUy  on  writ- 
tm  promise  to  pay  salary.  Copes  v.  Matthews,  10  8m.  &  M.  402; 
school  trustees  not  liable  upon  written  ordor  for  salary,  Tutt  v. 
Hobbs,  17  Mow  489;  surveyor-general  aot  personally  liable  to  oos 
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employed  to  make  surveys,  Beed  t.  Conway,  26  Mo.  24;  coanty 
judges  not  chargeable  npon  county  interest  coupons  because  mere 
public  agents,  Hannibal,  etc.,  B.  B.  ▼.  Marion  C!o.,  36  Mo.  806;  town 
selectmen  not  liable  because  their  principal  bound,  Hanover  v. 
Baton,  8  N.  H.  89;  a  similar  holding  as  to  surveyor  of  highways. 
Brown  v.  Bundleff,  15  N.  H.  863,  866;  a  sheriff  not  liable  upon 
warranty  in  tax  deed,  Stevenson  v.  Weeks,  22  N.  H.  268;  overseers 
of  poor  not  liable  in  contract  for  maJvitenance  of  paupers,  Inhabit- 
ants V.  Colfax,  6  N.  J.  L.  118,  and  Olney  v.  Wickes,  18  Johns.  125, 
126;  a  township  committee  not.  liable  upon  promissory  note,  approv- 
ing the  rule  in  express  terms, .  Knight  v.  Clark,  48  N.  J.  L.  74,  57 
Am.  Bep.  585,  2  AtL  781;  quartermaster-general  not  liable  on  con- 
tract employing  laborers.  Walker  v.  Swartwout,  12  Johns.  448,  449, 
7  Am.  Dec.  886,  838;  army  captain  not  personally  liable  to  pay  re- 
ward offered  by  him  for  capture  of  deserters,  Belknap  v.  Bhinehart, 
2  Wend.  877,  20  Am.  Dec.  622;  county  magistrate  not  liable  upon 
similar  offer,  Hite  v.  Goodman,  1  Dev.  &  Bat  Bq.  365;  county  com- 
missioners not  liable  upon  courthouse  building  contract,  Dameron  v. 
Irwin,  8  Ired.  428;  parish  road  commissioners  not  liable  in  contract- 
ing for  a  bridge,  no  clear  intent  appearing  to  bind  themselves,  Mil- 
ler V.  Ford,  4  Bich.  L.  885,  55  Am.  Dec.  691;  tax  collector  not  liable 
upon  tax  deed  warranty,  Gibson  v.  Mussey,  11  Vt  214;  purchas- 
ing agent  of  Confederate  army  not  liable,  Walker  v.  Christian,  21 
Gratt  298;  army  commissary-general  not  personally  liable  in  buy- 
ing supplies,  Syme  v.  Butler,  1  CalL  116;  an  executor  not  liable  per- 
sonally on  covenant  of  a  deed  although  he  did  not  bind  testator's 
estate,  Thayer  v.  Wendell,  1  Gall.  40,  F.  C.  18,878;  clerk  of  house 
of  representatives  not  liable  in  contracting  for  printing  of  statutes. 
Garland  v.  Davis,  4  How.  148,  11  L.  915;  a  village  officer  not  per- 
sonally bound  by  his  order  upon  another.  Graves  v.  McWilliams, 
1  Pinn.  498.    See  also  1  Blackf.  242,  note.    The  principal  case  has 
been  relied  on  in  holding  that  government  auditor  could  not  be  gar- 
nisheed  as  to  government  clerk's  salary,  Averill  v.  Tucker,  2  Cr.  C.  C. 
545,  F.  C.  670.    In  dissenting  opinion,  De  Bebian  t.  Gola,  64  Md.  278, 
21  AtL  279,  it  is  argued  that  Italian  consul  not  liable  on  his  note 
under  consular  seaL    The  doctrine  has  also  had  another  application; 
and  it  has  been  held  that  suit  brought  upon  the  contract  of  a  public 
agent  should  run  in  the  name  of  the  government  as  plaintiff  and  not 
the  agent  Bainbridge  v.  Downie,  6  Mass.  257;  Balcombe  t.  Northup, 
9  Minn.  177. 

Cited  in  general  discussion,  Whiteside  v.  Jennings,  19  Ala.  789, 
remarking  that  doctrine  as  to  liability  of  public  agents  to  exception 
to  general  rule;  Hovey  v.  MagiU,  2  Conn.  688,  689,  a  case  holding  a 
certain  private  agent  not  liable;  Merchants'  Bank  v.  Central  Bank, 
1  Ga.  429,  44  Am.  Dec.  668,  discussing  liability  of  corporate  agent 
Cited,  arguendo,  in  holding  congregational  society  bound  by  its 
agent's  acts,  Barlow  v.  Congregational  Society,  8  Allen,  468;  Stone  t. 
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Wood,  7  Oow.  466,  17  Am.  Dec  681,  a  case  of  priyate  agent;  Gom- 
missionera  y.  Perry,  6  Ohio,  64,  dted  generally;  Meyer  y.  Barker, 
6  Binn.  234,  cited  arguendo,  in  holding  private  agent  liable;  Boberts 
y.  Button,  14  Vt.  204,  a  case  inyolving  priyate  agent's  liability;  as 
also,  Deyendorf  y.  West  Va.,  etc.,  Co.,  17  W.  Va.  168;  Sheets  y.  Sel- 
den,  2  WalL  187,  17  L.  826,  holding  deed  executed  by  goyemor  and 
auditor  suflElcient  to  conyey  land  for  State;  Bank  y.  Baldwin,  1 
Cliff.  628,  F.  0.  892,  a  case  of  private  agency;  Potts  y.  Lazarus,  2 
Oar.  L.  Bep.  83  (180);  1  Bibb.  821,  note.  The  case  is  cited  to  the 
point  that  if  the  agency  appears  in  the  body  of  the  contract  the  form 
of  signature  is  immaterial,  in  Ohio,  etc^  B.  B.  y.  Middleton,  20  BL 
637.  Cited,  but  not  in  point,  Bogers  y.  Omaha  Co.,  4  Neb.  67.  Cited 
in  elaborate  discussion  of  liabilities  of  public  agents  in  Belknap  y. 
Schild,  161  U.  S.  17,  40  L.  601,  16  a  Ct  446,  holding  goyemment 
agents  may  be  personally  sued  for  their  personal  infringement  of 
patent  rights. 

Distinguished  in  Dwinelle  y.  Henriquez,  1  CaL  892,  holding  public 
administrator  not  a  public  agent  but  personally  liable  for  attorney 
fee;  Sterling  y.  Peet,  14  Conn.  262,  holding  town  warden  and  burges- 
ses liable  because  not  duly  authorized  and  no  dear  intent  not  to 
bind  themselves;  Yulee  v.  Canova,  11  Fla.  47,  where  corporate  officer 
was  held  personally  bound  because  exceeding  his  authority  in  con- 
tracting for  supplies;  Wilson  v.  Fridenburg,  22  Fla.  161,  holding  ex- 
ecutrix, borrowing  money,  under  order  of  court,  liable  because 
order  was  invalid  and  she  not  a  public  agent;  Cleaveland  v.  Stewart, 
3  Ga.  207,  holding  academy  trustees  not  public  agents;  Avon  v. 
Beekom,  11  6a.  6,  holding  administrator  liable  upon  his  warranty 
because  not  a  public  agent;  GiUaspie  v.  Wesson,  7  Port  461,  81  Am. 
Dec.  719,  holding  brigadier-general  of  militia  had  no  power  to  bind 
United  States  for  horses  bought;  Bank  v.  Sanders,  8  A.  K.  Marsh. 
186,  18  Am.  Dec.  160,  where  a  clear  intent  to  bind  public  agent  did 
appear;  Stinchfleld  v.  little,  1  Me.  284,  10  Am.  Dec.  66,  as  inapplica- 
ble to  private  corporate  agents;  Sumner  v.  Williams,  8  Mass.  186, 
212,  6  Am.  Dec.  96,  holding  administrator  of  insolvent  estate  liable 
on  covenant  in  deed;  Simonds  v.  Heard,  28  Pick.  124,  84  Am.  Dec 
42,  on  gl*ound  that  contract  was  for  a  municipal  corporation 
and  defendants  bound  themselves  personally;  McClenticks  y. 
Bryant,  1  Mo.  6Q0,  14  Am.  Dec.  812,  holding  town  commissioners 
liable  because  they  had  exceeded  their  authority;  UnderhiU  v.  Gib- 
son, 2  N.  H.  866,  866,  9  Am.  Dec.  84,  86,  holding  town  selectmen 
Uable  for  same  reason;  Waldron  v.  Tuttle,  4  N.  H.  160,  holding  one 
procuring  warrant  of  arrest  to  be  issued  and  promising  to  pay 
constable  for  serving  It,  liable  because  not  a  public  agent;  Sheffield 
V.  Watson,  8  Caines,  73  (but  see  Walker  v.  Swartwout,  12  Johns. 
448.  449,  7  Am.  Dec  386,  838),  doubting  the  rule  and  holding  public 
agents  to  have  bound  themselves  personally;  Gill  y.  Brown,  12 
Johns.  888,  holding  that  Intent  appeared  to  bind  agents  personally; 
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Providence  v.  MiUer,  11  B.  I.  278,  23  Anu  Eep.  467  distinguished  on 
gronnd  that  agent  of  city  contracted  personally  and  bonnd  himself; 
Ives  y.  Holet,  12  Yt  819,  S34,  overseers  of  poor  held  liable  because 
by  their  default  the  public  were  not 

1  Or.  866-366^  2  L.  187,  liLOYD  v.  ALEXANDBB. 

Writ  of  error. —  If  the  citation  has  not  been  served  thirty  days 
the  court  will  not  take  up  the  case  until  thirty  days  expire,  unless 
defendant  appear,  p.  860. 

Cited  In  National  Bank  v.  Bank  of  Oom.,  99  tJ.  S.  609,  26  L.  862, 
holding  as  to  statute  that  It  means  that  defendant  shall  have  at 
least  thirty  days'  notice  before  the  hearing,  and  not  that  citation 
shall  be  served  thirty  days  before  the  return  day.  Distinguished  in 
Welsh  V.  Mandevllle,  6  Or.  821,  8  L.  114,  holding  that  the  prin- 
cipal case  did  not  decide  that  the  court  would  take  up  the  case  at 
the  end  of  thirty  days  without  defendant's  consent  Olted  in  Knight 
Y.  Welskopf,  21  Fla.  162,  holding  citation  Improperly  served;  and  in 
Sammls  v.  Wightman,  26  Fla.  664,  6  So.  176,  arguendo. 

Writ  of  error.-!-  A  citation  not  served  Is  a  nullity,  p.  866. 

Followed  In  Yallabolos  v.  tJ.  8.,  6  How.  90,  12  L.  866,  collecting 
cases,  and  holding  appeal  taken  without  a  citation,  a  nullity;  Kit- 
chen Y.  Bandolph,  98  U.  8.  87,  28  L.  810. 

1  Or.  867-461,  Appendix  A. 

(An  opinion  by  Oranch,  J.,  In  Dunlop  y.  811ver,  1  Or.  0.  0.  27,  F. 
O.  4,169,  contra  to  Mandevllle  v.  Blddle,  1  Or.  290-299,  2  L.  112, 
supra.) 

Olted  In  22  Blatchf.  60;  19  Fed.  808;  6  Ala.  674;  6  Oonn.  24;  5 
Oonn.  76,  18  Am;  Dec.  40;  29  Me.  226;  4  N.  J.  L.  866;  4  Wend.  497; 
12  Blch.  L.  628,  681,  78  Am.  Dee.  472,  476;  2  Overt  268;  2  Yerg.  44; 
69  y  t  889,  10  AtL  684. 

1  Or.  462-466,  Appendix  B. 

(Beporter's  note  to  Llndo  v.  Gardner,  1  Or.  848-846,  2  L.  180.) 
Olted  In  8  J.  J.  Marsh.  867;  6  B.  L  26;  4  Leigh,  628;  Oooke  (TeniL).  14, 
90;  2  Or.  a  a  711,  F.  a  17,7»3U 


The  Citations  in  the  foregoing  annotations  include  all  from 
the  following  Reports  and  all  preceding  them  in  each  State  or 


series : 

u.   8 173 

Law.  Ed 42 

Fed.  Rep 91 

U.  S.  Ap 66 

(excepting  50  and  54) 

Ala 117 

Ariz 1 

Ark 65 

Cal 123 

Colo 24 

Colo.  Ap 10 

Conn 70 

Dak 5 

Del.  Marv 1 

Fla 39 

Ga 103 

Ida 2 

111 176 

Ind 151 

Ind.  Ap 20 

Iowa  106 

Kans 59 

Kans.  Ap 5 

Ky 100 

La.  Ann 49 

Md 87 

Me 91 

Mass 171 

Mich 113 

Minn 70 

Miss 75 

Mo 146 


Mo.   Ap 74 

Mont 20 

Neb 64 

Nev 23 

N.  H 66 

N.  J.  Eq 66 

N.  J.  L 60 

N.  M 8 

N.  Y 157 

N.  C 123 

N.  D 7 

Ohio  58 

Or 32 

Pa 187 

R.  1 19 

S.  C 51 

S.  D 10 

Tenn 100 

Tex 91 

Tex.  Civ 15 

Tex.  Cr 37 

Utah 16 

Vt 70 

Va 96 

Wash 19 

W.  Va 44 

Wis 99 

Wyo 5 

Am.  Dec 100 

Am.  Rep 60 

Am.  St.  Rep 66 


with  duplicate  references  to  the  Reporter  System  and  later 
cases,  including 


Sup.  Ct ' 18 

Atl 41 

Pac 55 

So 24 

1 


N.  E 62 

N.  W 77 

S.  E 31 

S.  W 49 


INDKX 

TOUKa 

miNCIPAL  MATTERS  CONTAINED  IN  THIB  TOLUHBL 


ABOniT  DMBKn. 


Vhb  u  ■ttBchmoit  la  dwaan,  laaw  tk*  Inn 
if  Tlnlnla,  u  tbs  record  atalM  t^  "1.  T.  In  opan 
Mot  fiacuie  nenrM;  ttiat  L  B.  (tfaa  abMnt  dibtor) 
Mil  ptrtbitt  ttia  deem  of  tUi  eoort.  If  ■»>>" 

^ffmmt  L  T.  for  tha  unoDiit  «aMd  MK&wt  L  H.1 


d  taToe 
rther  aa- 
k  of  JniMh  li  to  b*  eotuldarad  ■•  nad*  T'  'Hi 


ACKSOWIMDOMSSIT. 

d  of  land!  In  Harylaad,  attnaA, 

1  ea  tha  SOtta  of  ICaj,  and  ackiMwIadsad 

Kth  at  lTia»,  li  to  ba  eonildarad  aa  nada  ,-  —, 

•»  tb*  Both  of  Uar;  and  Ita  Beknowladcmant,  oo  .-.  _„ 

«■  14th  af  Jona.  will  aat  eaoai  It  tobrmeh  a  'n' 


4aad  a>  ti  contamplatad  In  tba  tankrapt  aeL  vIilA 
awna  Into  operathm  on  tha  2d  M  Jana,  laoo. 

Wtedi.  thotmgt,  SSf 


U,  41 

A.cr  or  OOD.  etet  that 

WkM  tiMlI  ba  aaid  to  ba  tha  act  a(  Oed  aad  ST 

«feat  laarttaUa  eassaitrl   Boigtom  •.  Dmttr,  S4I  larr  (hat 

iTB  baen 
t  U;  bat 
I.  42,  48 

14.   n. 

"■'.'^"■'?*-"'  -"M*^  ••—  o  a  atate 

— —— Mt  tha  Udocaw.  II 

_   .^Cla'fca «.  r«*o.                                     Ml  Jtataa  In 

I.  t(  a  pnmlMiNrT  nota  of  a  third  parww  ba  la-  «  ItStad 

•gnad,  hr  the  pnrdwaw  of  looda,  to  tha  TBodor,  zt  balow. 

■■  a   MDdltlooal   pa/nent  for  tba  nodf.   tmmr*.  SB 

WfcAar  thaTmdor5tlaMj«B*ailiafr^  caortlS 

Iha  caakw  of  tha  note  bafora  ba  caa  Moort  to  the  and  haa 

MrduuOT  of  tha  looda  on  tha  anginal  oaatraet  <a  unBatloa, 

_  t.  A  aalt  acalaat  tha  dafudant  «a  ladoraM  of  th,  ISoS! 

tta  DOta^  and  a  anlt  agalnat  him  fM  tha  fpoda  in 

molU.  m  noa  Stattaet  and  tu^nmt  niiii  A  ae- 
tloa:  and  Oa  Ont  eaaaot  ba  plaadad  In  bar  oC  tha 
Meaad.   td.  IH 

4.  It  la  Bot  naeaaaair  tttr  tba  plalntlfl  to  altar  to  ctinc  far 
Mtara  tba  aola,  to  anUtla  hhn  to  aa  aetloa  for  tha  Uabl^  ai- 
■aoda  aotd.   Olartt  «.  rawv,                                184 

I.  In  VlfKlniB,  an  aetlan  will   aot  Ito  br   tha  MB 

fealdar  Mainat  a  lanote  ledorMr  of  a  promlMorT 
Mta.    JAadMllla  a.  BlMta.  >•( 

6.  Qawra  whatbar  tha  heldar  of  a  pronlMotr 
■aM  m  Tfrilnla  canaat  malnbln  an  aetlaa  for 
■aaaj  bad  and  raoBind,  acalnat  a  remote  Indoaaerl 

_    _I>a«l«»  •.  «lto«i>  887 

T.  Can  ha  for  vhoaa  benaOt  a  pnaHaa  la  nude  ta 
a  third  paraoa,  ■tinrtin  an  aetloa  agalnat  the 

5.  Lattera  of  adMlaUtrathia  tnm  tha  orpfcana'  ba  eaarta 
aeart  la  tha  IMitrlet  ot  Columbia,  are  naceaaanr  to  >blo. 
•■ahia  an  admtntetrator  to  mi'iiVahi  aa  action  In  SU 
tba  eenrta  of  tha  district  Natanant 

Fmuete*  o.  Saort,  US  t  rt!  tte 

ADUINIBTKATOB.  Wl."***^ 

Aa  admlnlatiator.  baTlng  bad  letters  of  a^Uala-  >1* 

(ration  In  Harjriaad,  before  the  aeparatlaa  of  tha 
DIMrict  of  Columbia  from  tba  oriilnal  atatco,  can- 

■afc  after  that  aeparatlon,  maintain  an  action  In  ,. 

that  part  of  tba  district  ceded  bj  Uarrland,  by  '^ 

vMaa  of  thcae  letters  ot  adnlnlstratlaB,  bat  must 

^" -  letter*  wltUn  tha  dlstrtet 

Bean,  2Se 

ADHIRALTT. 

red  to  a  sblp  of  war  ot  the  United 

—a  recapture  of  a  Hamburgh  Tiaaal  oat  itaa  1,  B, 

at  tba  banda  ot  the  Prendi,  (France  and  Hambargh  IB. 

baing  nenbal  to  aaeh  other,)  on  tha  groond  tbat  Ivad  wm 

#e   waa   tn   danger   at   aaBdannatkB   nadas   tha  doner  af 

Koah  arret  ^IBth  Uiamtf,  1MB. 


Ditntep  «.  Wtnr.  Ml 

t.  AasoBpalt  wlU  not  U»  vpea  ■  p«Il9  of  famT- 
■Bce,  ntder  tb«  eorpant*  Mil,  nnlii  >  naw  eon- 
■MwmtloB  b*  a-nrMd. 

Immwtet  Oo.  of  AUmam4ria  «.  Yoittfi.   SS9 

4.  Qtuir*,  whathar  an  aaiegala  corponooD  can 

Kika  aa  aapren   ananipiK,   Dnleoa  spadallr  an- 

thorlied  br  atatata.  li. 

B.  Aftar  *ardlet.  •vary  aMompolt  laldjo^^.dae- 


«.  Qmk-,  WbMbCf  Iw  <rt  Wluaa  b«aeflt  a  pi 
lae  U  nuda,  mar  maintain  an  actloD  asaloat 
ptemlacrl    App«»dia, 

T.  la  prMtr   nace- 
•Msatptti  for  moB«r 

t.  A  J^gmani  In  Mnmipalt  apon  a  polkr 

■mL^Ii  a  bar  to_a  anbaaonant  action  af  eonnant 


AtpmMa,  420 

rl^   naceaaarr   to  mppoit  todtMlotM 
w  moB«r  bad  and  recerTadT 


ATTACHHBNT. 

ta*  Abwnt  DAtor. 
ATTOBHSXa 

tbelr  mi 
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BIUU     OF     BZCHANOV     AND     FBOiaSSOBT 

H0TB8. 

1.  In  ViRtnb  tt  li  not  oactMary,  tn  aU  sm^  to 

•■a  tba  maksr  of  a  pnunlaaory  nota,  to  antltla  tba 

holdai  to  an  action  agalnat  th>  tndon«r. 

Olorfe*  V.  Tatma,  181 

S.  It  a  nvDilBMiT  nota  of  a  BiM  peraoB  ba  In- 

donad  br  tta«  porebuer  «t  gooda  to  tb*  vendor,  aa 

a    eondltlonai    raTmaat    for    tba    sooda,    ouart. 


efendaot  forth* 

pleaded  b  b) 

itatur  to  atCi 

ring  anit  tor  tba 


[orslfa  prol 
I.  intonit 

imonnt  ot  thosa 


ment,   be   neceaMU? 


d  no  right 

IS.  In   Tirflnli,   an    Indonee 
•- 1  m«  tufa  In  an  KCtlon 


of  Don-paTment 
>  tb«  bill  U  ac 
■,  and  npon  thi 

do*  la  laaa  than 

n. 

oe  notice,  la  dii- 

of   part   of   tht 

lb. 

prataM  tor  non. 

n. 

latent  wltoeaa  foi 
the  latter.*  lb. 
sent  ol  a  (oreltn 
the  laat  daj  of 
260 
of  notic*  be  mat- 
oner  bad  ao 

, ..    -„  and  of  non  .... 

'    to    roarga  an    Indoraar    who 
of  tndoTBliig,  that  the  dnwar 


Indoner,  tor  want  of  prlrtt;. 
irondmUla  v.  SUiUe, 

■See  /UartM  o.  AIMmok.  T  S.  T.  421,  and  B4rt 
«.  JCertAaw,  2  Awt.  460. 

14.  In  Hairland.  debt  «<U  not  U* 


™     84? 


IT.  At  what  fame 

eooaldeced  aa  gofaniad  \^tbam 

AppenOla,  oav 

18.  Wfaen  irere  lolaad  bllla,  and  promlaaoiy  notca 


Awoa 

flimt  Intnidnecd  into  Bnciandl    ._ 

18.  Did  tba  aUtnte  of  Anne  Introduce  a 
reapectlng  nromlaeorr  notei.  at  did  It  01117  amr 
the  oldT    li.  SI 

20.  Qoldamttb'i  note*.    14.  8) 

21.  Form  ot  deelaratlona  opffii  promlaaor;  not 
before  the  atatnte  of  Anne.    14.  *t 

22.  la  lb*  cMitract  ot  the  Indoraar  of  a  prom) 
■orr  note  an  eipresa  or  an  Implied  eontractt 

2S.  Are     actlona    npon     promlaaory 
PennajlTanla  founded  on  tbe  cnatom  of  m 


BILL  OF  BXCHPTIONB. 
Tbe  Court  la  not  bound  to  clTe  an  op): 
abatiaet  point  of  law,  unleaa^t  be  ao  at 
■how  It!  connection  with  the  cwtae. 
Bamtltem  v  AwmH, 


at  to  credltoni,  UDlaa 
follow!  the  dead. 

BomUloa  v.  SaweR, 

2.  The  «ant  of  poaaoaloD  la  not  neretr  9 

at  traud,  but  la  a  elrcomitonca  p«r  ••,  wlueb  bkiv 

the  tranaacUon  frandolent  In  point  of  law.  14.    n. 

BOND,  FOBTHCOlflNQ. 

In  TtnrtDla,  a  tortbeumlna  bond  la  an  aiumiillaiB 

'    "     m^tnaljDl^aDd  to arampoMBt putMrSa 


CATBAT. 

Bee  Kantvd7, 1. 
CBAflCIBT. 

CH08B  nt  ACTION. 

1.  Wbat  la  tbe  BManinc;  aiteat  and  eSiet  at  tta 
rule  that  a  eboaa  li "—  " '  — ' — "-"-• 

L  br  tb?  eoaSact 

—  . ,   .-depwDdoit  of  Uw 

I,  and  ot  atatnU  lawl  14.     4M 


Tba  cleric  of  thla  court  mnat  reatda  and  kaev  Ita 
offlee  at  tbe  aeat  ot  KOTeniment.  Ha  cannot  iaa» 
tlca  aa  attomer  or  ooonael  In  Hila  eonrt. 

BalBt  ofCmrt,  xH 

How  to  make  ratom  of  a  writ  ot  error.  14.    mm 
Not  to  ■offer  anj  racoid  to  go  ont  of  kla  oBee. 

COLDHBIA  DI8TBICT. 

1.  A  Jnatloe  of  peme  Id  tb*  DIatilet  of  Cotnmbta 
la  not  mnorable  at  the  will  ot  the  FnaMent. 

Jforbuv  V.  JTiuflvoM,  1«B 

2.  The  acta  ot  congreai  of  2Ttb  POntaiT,  and  Sd 
March,  X801,  eoncemlBr  the  DIatiict  of  Colnmbl*, 
have  not  chaand  the  lawa  of  Uarrland  and  Tlr- 
clnia,  adopted  tj  conu'ea*  a*  tb*  lawa  ot  tbat  dto- 


InnvL 


lli 


trtet,  aaj  further  tliaa  tte  dmnce  of  Jurlidictloii 
rendered  a  ehenge  of  thoee  laws  neceeeary. 

U^Upd  ifioABT  V.  eimms,  252 

S.  Flnee,  forfeltoree  and  penaltlee,  arising  from 

a  breach  of  thoee  laws,  are  to  be  soed  for,  and  re- 

eoTered,  In  the  same  manner  as  before  the  change 

of  Jnrtodlctlon,  mutotis  muiandU,    I4>  lo. 

See  Administrator. 

COMMISSION. 
See  Mandamos,  6,  ^  9, 10, 11, 12,  18,  14, 16. 

CONGBB8& 

1.  Congress  have  not  the  power  to  give  original 
ivrtadlctlon  In  the  Supreme  Court  of  the  United 
Btates.  in  other  cases  than  those  described  in  the 
eooatltatlon. 

Morbmrp  v.  MadUon,  176 

1.  An  act  of  congress,  repugnant  to  the  eonstltn- 
tloa,  cannot  become  a  law.  Id,  lb. 

t.  A  cause  may.  by  act  of  congress,  be  trans- 
ferred from  one  Inferior  tribunal  to  another. 

Stuart  9.  Laird,  299 

4.  Congress  may  constitutionally  Impose  upon 
the  judra  of  the  Supreme  Court  of  the  United 
StatM,  me  burden  of  holding  circuit  courts. 

/dL  n. 

CONSTITUTION. 

1.  Tike  Supreme  Court  of  the  United  States  has 
not  the  power  to  Issue  a  mandamus  to  a  Secretary 
ef  State  of  the  United  States,  It  being  an  exercise 
of  original  Jurisdiction,  not  warranted  by  the  con- 
atitnnoa,  notwithstanding  the  act  of  congress. 

JTarbiiry  v.  Madiaim,  187 

2.  An  act  of  congress  repugnant  to  the  constitu- 
tion cannot  become  a  law.   la.  176 

5.  The  courts  of  the  United  States  are  bound  to 
notice  of  the  constitution.    Id.  178 

4.  A  contemporary  ezpoellion  of  the  eonstitntion. 
prmetlced  and  acquiesced  under,  for  a  period  ci 
years*  Axes  its  construction. 

Btuart  V.  Laird,  299 

••  Congress  may  constitutionally  impose  upon 
the  judges  of  the  Supreme  Court  of  me  United 
States  the  burden  of  lioldlng  drcnlt  courts. 

lA  n. 

CONSTRUCTION.  *" 

See  CoBstttution,  4b    Act  of  Ood. 

CONTBACT. 

See  AcBBt.    Public    Admiralty,  10.    Bills  ef  Bbc- 
change,  22.    Choee  In  action. 

CONVBNTION  WITH  FBANCB. 
See  Admiralty,  18. 

COPT. 

The  keeper  of  a  public  record  cannot  refuse  a 
copy  to  a  person  demanding  it  on  the  terms  pre- 
■eribed  by  law.  Marbury  v.  MadiMon,  60 

CORPORATION. 

See  Assumpsit,  8,  4. 

Qmmra,  whether  an  action  on  a  policy  of  insur- 
ance will  lie  against  the  Marine  Insurance  Company 
ef  Alexandria,  in  their  corporate  name,  or  whether 
Hm  declaration  must  be  agsJnst  the  President  alonet 
/fMnrofics  Company  of  Al^momdria  v.  ^oihmt. 

COSTS. 

Qnmro.  whether  costs  can  be  awarded  against  the 

Udted  Statest    VwUod  Btate9  v.  aimm§,         259 

Umiiod  State$  «.  Hooe,  818 

COUNSBLOB& 

OMmselors  shall  not  practice  as  attorasya. 

Bales  of  Court,  xri 

Their  oath  and  qnallflcatlons.    Id.  lb. 

May  be  admitted  as  attorneys*  IdL  zrli 

COVENANT. 

See  Assompsit,  8. 

OBBT. 

Bee  Bills  of  Exchange,  6. 
1*  An  action  of  debt  for  8602.  I2s.  Id.  founded 
«B  a  decree  in  chancery,  is  not  supported  by  a  de- 
ene  for  8601.  12«.  Id.  with  interest  from  a  certain 
digr  to  the  day  of  rendering  the  decree.  But  the 
▼arlanee  is  CataL   Thomp$on  v.  Jaimeton,  282 

5.  OtMsne.  whether  wU  debot  Is  a  good  plea  to 
OmackL 


to  the  Talldily  of 
of  adeed.^^ 

178 


an  action  of  debt  founded  on  Judgment  ef  a- -court 
of  one  of  the  co-states?    Id.  285,  286 

8.  The  declaration  must  be  for  the  whole  debt 
Or  if  you  declare  for  part  you  must  show  that  the 
residue  Is  satlsfled.    fd.  lb. 

4.  Debt  will. not  lie  upon  a  promissory  note  in 
Maryland.    Linda  v.  Oardner,  848 

6.  Will  debt  lie  upon  a  promissory  note? 

Appmdim,  464 

OBBTOB. 

See  Absent  Debtor.   InsolTent  Debtor.   Fraud. 
A  debtor  may  prefer  one  creditor  to  another,  and 
convey  goods  to  nim  in  discharge  of  his  debt. 

wood  V.  (hoinoB,  144 

DBCLABATION. 

DEED. 

1.  DellTery  is  not  nc . 

letters  natent,  as  it  is  to  thai 

Marbury  v.  Madison, 

2.  See  Acknowledgment. 

DEPOSITION. 

1.  Eridence  on  motion  to  dlsdiarge  balL  moat  be 
by  depoeltlon  and  not  TlTa  Toce. 

Rules  of  Court,  zril 

2.  The  plaintiff  in  error  may  show  by  affldaTlts 
that  the  matter  in  dispute  exceeds  the  Talus  of 
2,000  dollars.    Id.  gftll 

DISTBICT  OF  COLUMBIA. 
See  Columbia  District. 


BNTBY  OF  LANDS. 
See  Kentucky,  1,  8. 

EQUITY. 
Subpcena  in  equity  must  be  serred  60  days  before 
the  return  day. 

If  the  defendant,  upon  such  service,  shall  not  ap- 
pear, the  complainant  may  proceed  ex  parte. 

Rules  of  Court,  grll 

ERROR. 

See  Citation. 

1.  A  writ  of  error  liee  upon  a  caveat  from  the  di» 
trlct  court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  Statee.   Wilson  v.  Mason,    46 

2.  It  is  not  error  to  reject,  as  incompetent,  ad> 
mlsslble  testimony,  tending  to  prove  a  fact  not 
relevant  to  the  case  before  the  court. 

Turner  v.  FendaU,  117,  182 

8.  Qutsre,  whether,  in  a  case  where  there  is  no 
Jury,  a  Judgment  ought  to  be  reversed  for  the  re- 
jection of  testimony  which  was  admissible  in  law. 
Or  whether  the  cause,  In  the  appellate  court,  should 
be  considered  as  if  the  testimony  had  been  re- 
ceived?   Id.  182 

4.  Writ  of  error,  how  to  be  returned  by  the 
clerk  below.    Rules  of  Court,  xvll 

5.  If  the  writ  of  error  Issues  within  80  days  be- 
fore the  meeting  of  the  court,  the  defendant  In 
error  may  enter  his  appearance^  and  proceed  to 
trial,  otherwise  the  cause  must  be  continued. 

id.  zvili 

6.  Where  the  writ  of  error  appears  to  be  brought 
for  delay  only,  the  Judgment  shall  carry  Interest 
at  10  per  cent  per  snnum,  by  way  of  damages. 
In  other  casee  6  per  cent    Id.  lb. 

7.  A  writ  of  error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  the  general  court  for 
the  Territory  N.  W.  of  the  Ohio. 

Clorfte  «.  Baaadone,  212 

EVIDENCE. 
See  Admiralty,  6,  6,  12. 

1.  Proceedings  before  magistrates  in  casee  of  in- 
solvent debtors,  under  the  laws  of  Virginia,  are 
matters  in  pais,  and  may  be  proved  by  parol  testi- 
mony.  Turner  v.  FendaU,  182 

2.  See  Error,  2,  8. 

8.  A  commission  Is  only  evidence  of  an  appoint- 
ment  Marbury  v.  Madison,  178 

4.  Qume,  whether  tho  drawer  is  a  competent  wit- 
ness for  the  indorser  in  an  action  against  the  lat- 
ter?   Wilson  V.  Lenom,  195 

6.  The  want  of  poesesslon  of  goods  by  the  vendee, 
under  an  abeolute  bill  of  sale,  is  not  merely  evi- 
dence of  fraud,  but  Is  a  drcunistance  per  se  which 
makee  the  transaction  frandnlent  In  point  ef  law. 
HamUton  9.  RusseH,  .809 
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BXCBPTI0N8;  BILL  OF. 

8n  BlU  of  BraptioHL 
BZCHAKQI,  BILLS  or. 


FIBBI  FACIAS. 

8m  BzmuUod,  1,  2,  S,  4,  B. 

riNBB  AND  FOBrBITUaaa. 

Sea  Columbia  Dlatrict,  S. 

FOBTHCOMING  BONDS. 

8m  Bond  FarttaeomlDS, 

FBANCEL 
8m  Admlrmltr,  11,  IS. 

Sm  Debtor. 

1.  Ab  abaolnta  bill  at  lala  of  good!,  b  fnndalent 
-m  to  erMllton;  nnlMi  poaMMlon  aecompMilM  and 

■  tbe'&uiHteaoB  tnndnlcnt  Id 


INSOLVENT  DBBTOB. 


INSOHANCB,  FOUCT  OF. 


iKMiranot  Oo.  of  ^Iwwulrto  «.  roMW.      US 


JITDaHBNT. 

■m  AMini]p«lt,  8.    OOm  JtUlKn^t. 

IDDiaABT. 


from  <m«  Inferior __  . 

atuart  0.  Laira, 
2.  Congrnaa    mar    conatltntlonKllj    Impoaa   npoo 
a»  Jndna  of  the  Supreme  Court  of  OM  Dnftttd 
Btataa  tie  burden  of  boldlnc  -■-— " ■- 


S.  n«  coDrta  of  tlie 
1S« 


BtatM  maj  daclare 


JUBISDICnOll. 

rroc,  1,  7. 

a  Conrt  «t  tb*  t 


a.  Con^«M  tan  not  powar  to  ■!*«  srlslBai  ja- 
MleUoD  to  the  SaprnM  Ceort.   la  otbar  caMs 

lan  thot  daauiiMd  III  *!■*  ^if^H^fifm^  /^  j^ 
8.  It  I*  Ifea  a»antlil  crttarUn  «<  appallato  Jnrla- 
■~t—  — ■ >a  ^a  1 ' 


diction,  that  It  t 
■ita  In  a  canM  i 

reata  that  eftUM, 

4.  To    gin  Inrladletlon 


I  £aa  not 

m 

t  of    Ike 


one  of  them  U  an  alien.     It  la  not 
Itiat  they  reelde^  In  diffemt  -^-" 


Bmlet  of  Court, 

JUBTICa  OF  POACa. 
Sea  Colnmbla  Dirtrlet.  L 


1.  Waate  and  nnapproprlated  land  la  EaatnAr. 
in  ttaa  rear  ITBO,  conid  not  be  laarfnlly  appropriated 
b>  inrrej  alon^  wltbont  a  prerlooa  laiBl  anbr  In 
tba  book  of  entrlea. 

WUtM  n.  tfuo*.  4fi 

2.  A  writ  of  error  upon  a  caveat  He*  tcom  tbe 
dlatrict  court  at  Kentnekj  district  to  tba  Bnprane 
Court  of  the  United  Btatea.    Id.  It. 

S.  A  rarvej  In  Kentuckj,  not  tonndad  on  an  es- 
tr7,  la  a  void  act,  and  cenatltutM  no  title  wbatorer ; 
and  land  *o  mrTeTed  remaina  Ticant  and  llaUe  to 
be  approprlatad  or  anj  peraon  boldlns  a  land 
wananL    14.  n. 

LANDa 

8m  Kentiid7> 

LAWS,  FOBBION. 

Baa  AdmlMltr,  6,  & 

LBTTBBB  PATENT. 

DallreiT  la  not  Deceauarr  to  tha  tbIUUv  a(  tat- 

toa  patast     Marbnry  v.  Jfodtmo,  ITS 

LIHITATIONS. 

oumrm.  ^latiiep  th*  etatnts  id  limitation  can  be 
piM  of  «<i  <  '  ' 


XilNde  o.  oirdHtr, 


843 

4eB 


HANDAUUS 
Bapreme  Court  of  tba  Unll 

—  , r  to  iaane  a  mandamna  to  u 

State  ot  tbe  Unltad  SUtaa   (notwltkatant 
act  ot  eoncrtaa.)  It  belof  an  enrdwa  of  .._ 
Jurladletlon,   not   warraotad    bj    die  aanadtnl 
Mariurt  V.  MMUton, 

t.  CongreBa  baa  not  power  _  .... 

diction  to  the  Supreme  Conrt  In  otber 
tboM  deaeribad  In  tbe  eoDatltntlon.    14. 
8.  An  act  ot  congn  '     " 

tlon.  cannot  become 


idlnc  a»e 
!  oHslDal 
•dtnUon. 


o  rlTB  original  JnrJa- 


.  )t  an  oncer  br  t] 

Qaare  T    li.  ,  ■. 

L  eommlaeloa  la  onir  evidence  ot  an  upolnt- 
it   la.  n. 

r  to  tha  Talldttj  of 


S,  Deliver;  la  not  a 
lettera  patent.    Id. 


a  of  tboae  dutlea  wblcb  are  eojolned  by  law. 


_.    .  tor  an  oOear  not  holding 

hla  offlce  at  the  will  ot  tba  Preald«>t,  la  b;  hlra 
Blgned  and  tranamltted  to  tba  Oeeretarr  ot  Btate 
to  be  aoaled  and  record«<L  tt  la  imvocaUe ;  the  ap- 
pointment la  eompleta.    M  lb. 


'«kl^  tke  p«rty  I*  mtltlcd.    ,_. 
feV  tha  ri  Ml  lilt,  tb«  ^polatmwt  li  eoowlefe, 
U.  Neither  tlM  d«llT«r7  of  Ow  ccmmtMlDii.  at 

^    . .- ^.-,     —- ,,pt    bj.    Ul6    O 


r  &  tb«  BiipalnimeDt 


IS.  Nor  ta  tfc«  aeeeittaiiM  of  tba  oOlM  nci 
to  tk«  Talldlty  of  the  ■ppolntnient. 

14.  The  poMHdoD  of  me  eommlnlon  I 
neeasMUT  to  nalhorlM  the  offleer  to  perfoi 
dntlee  of  the  oBee.    Id. 

15.  When  all  the  rtqaUlte*  have  been  perfonaed 
wUch  antliorlie  a  recordtaf  olBeer  to  Tecord  **" 

_.  .^^  ^Qj  ^^  order  (or  that  porpon  haa 
e  tutmnant  ia.  In  Uw,  conaldared  ' 


it  •  pnUle  record  cannot  onae 
nion  which  fata  been  recorded, 


via  NMcrltieS  bj  law.    It. 

IT.  There  are  certain  acta  o(  a  Becretai;  of  State 

M  at*  not  euMlnable  In  the  oonrta  ot  JwtlM. 


tit 

u 

21.  Tbe  proprletr,  or  impraprletr  of  laanlng  a 
■an dawn*  U  to  be  determined,  not  br  the  oOce  of 
the  peraoD  to  whom  the  writ  la  directed,  bat  br 
tka  natnn  of  tbe  thitu;  to  be  done.    li.  170 

S3.  It  la  the  eaaentlal  cilterlon  of  appellate  ]arl»- 
dlaUea  that  It  rerlaaa  and  coirecta  Iha  proeeed- 
iDca  In  a  cnoae  alreadj  Inatltated,  aad  doea  not 
"—-o  that  canae,    10.  ITS 

L  wandainoa  a»j  be  directed  ta  Interior 


I*. 


lUBINB  OBDIHANCIIB. 

■ea  Admlmltr,  S. 

MARYLAND. 


n. 


HONHX. 

Sea  BiacntioB,  1.  3,  S,  4. 

HONIT  BAD  AND  BBCBITBD. 

'  •••  BUI*  «f  Bxehania.  12,  IS.     PrMtr. 

HOnON. 

■m  MneDOeo,  1.  S;  S.  <,  8. 

iraCTBAI* 

Am  Admlmtty,  1,  L 

NIL  DIBBiT. 

.Qif.  wbattar  the  atatnta  ot  lUnltatlou  can  ba 


NOBTHWSErraBN  TBSaiTOBT. 

NOTABT  PCBLIC. 

L  0— I'l,  trbetbar  the  acta  of  a  notary  pntfllt 

.^_  z_uiiA  LI 1.  ».  1..  *_• i_i^,jg  mJ 


iA»  eertlflea  hbuelt  to  be  duly  e 


■■«■■.  are  vnlld.  It  he  be  dnlr  appolnUd,  bat  not 

actaaJvewom  Id  dqa  tomi    PnMiaim.  fleare.  MO 

3.  inether,  betwhn  contendlnf  Mrtle^  a*  «»• 


tMento  of  a  netarjr  pabile  that 


ha  H  dal7  womC 


HOnCBL 

of  Bxebai 

a  of  an  llloal  act  « 

V.  JfUOIi. 

NUDUM  PACTUM. 


Bee  Bllia  of  Bxebanjn,  ]i,  IS. 
^  of  an  llloal  act  wIU^Bot  make  11 


-"sr" 


omcB  lUDOMnm. 

After  the   flnt  tam  Mit   tollewtat  *■   «aee 
Judament  b  TirflBla.  It  la  a  aattar^  Bero  dk- 

creflon  la  the  eonrt  whether  they  w"" 

■pedal  plea  te  be  flied  to  aat  aalda  that  j 
Seller  «.  SAehea. 


r  wlU  adBit  a 


OF7ICBB. 
t,  0,11. 12,  11,14  U.  XL 
OHIO. 


PATMBINT. 

8m  Bllla  of  Hxcbanfa^  X  4. 

PBNN8XLTANIA. 

Sea  BUIa  of  Bxcbauce^  2S. 

FLBADINQB. 

Sea  BlHa  ot  Bxchann,  1,  2.  8,  «.  S,  I,  IB,  SL 

Corporation.     Debt,  zTs.  *•     Aeenmpalt  S.  nllaw 

?(ll  DAat 

FOLICT  or  IN8DBANC& 
See  Aiaumpalt,  S. 

F0BSB8SI0M. 

Bee  BUI  of  Satak 

PKACTICBL 

Sea  BHIa  of  BxchanEe,  I,  2,  B,  4,  0,  S,  S,  10.  IX 

13,  14,  IB,  21,  2S.  2l.     SllT  3  riioipflraa.  t£S^ 

.._.      ™.. —    m_.l .       . 2,  B. 


tlon.     CItlien.  BTlSenei^  1.     ,  _, 

1.  ta  Virginia,  after  tbe  Orat  term 
Ihk  an  ollce  Judgment,  It  le  a  matter  _ 
eietlon   In   the  court  whether   tfaer  wl 
special  plea  to  be  filed  to  aet  aalde  that 


(olloir- 

9re  dl» 

„.   -dmit  a 

Jndcment 


2.  Money  made  on  a 


_. ...  /a.  doea  not  become  tba 

goode  and  Aattele  ot  the  plalntlll,  nntll  It  baa  been 
— ... •_  ..■_     ^1,11,  If  remalne  In  the  handa  of 


lodment  asalnit 

-t  the  next  term 

which  tbe  execotlOD  haa  beea 
/» 
IflBthen 


.  _  offlcer  ba  cannot  anlj  It  to  the  aatiataetion  ot 
anothar  fL  ta.  aaalnat  the  (ormer  plalntllt. 

Tvritr  V.  ftndaU.  117,  IW 

It  the  command  of  the  writ  tte  elBcar  u  to 

libe  money  Into  court,  tbare  to  be  paid  to  the 

plalnUff.    li.  tb. 

4.  On  a  motion.  In  Virginia,  agalurt  a  aherlB,  for 
»t  paying  OTor  money  aj  bun  "" '  "~   

tlon,^  la  not  neeuaarr  Out  tJ 

that  t 
M. 

5.  Honey  may  be  taken  In  ezeentlan  If  la  the  poe- 
ealon  of  the  defendaDL  Id.  1S4 
8.  Althoueh  the  creditor  ehoald  hare  been  dla- 

charged  nnder  the  InaolTenl  law  ot  Vlrgllllai  yet 
the  motion  agalnat  the  aharlB  (or  not  paying  over 
money  made  en  a  a.  fa.  moat  ba  la  the  nana  ot 
BDch  creditor.    Id.  182 

7.  Qaore,  whether  the  atatate  ot  Ifanltatlou  eaa 
ba  given  In  erldence  on  the  plea  ot  aM  rfehetr 

LIndo  e.  OordMr.  848,  46fi 

B.  The  practice  ot  the  Saprame  Cbnrt  ot  the 
olted  Statei  la  to  be  conformable  to  that  «t  tba 
ng'a  bench  and  chancery  In  Bngland. 

Italtt  at  Oourt,  xrl 

•.  A  etat^geat  ot  the  caaa  moat  be  tomlehed  to 

tbe  eoart  by  the  eoanael  on  each  aide  ot  a  cauae. 

RmU»  0/  Ooarf,  xrll 

10.  Byldenee  on  notloa  t»  dleAorre  ball,  mnst 
_j  by  depoaltlon  and  not  Ttra  Toca.    IM.  n. 

11.  Snbpona  lo  eqnity  mnet  be  aerred  W  dayi 
betora  the  retom  day.  If  (he  defendant,  npon  aaeli 
'~a,  ahall  not  appear,  the  complainant  may  pro- 

icparta.    14.  n. 

The  plalatUt  In  error  nwy  ehow  by  affldaTlt, 

the  matter  In  dlipate  aioeeda  tha  *alae  of 

2,000  dollare.    14.  zrlll 

18.  What  tte  dafeBdant  in  error  falla  ta  ivpear, 

rUntlff  may  proceed  ax  parte.    14.  lb. 

It  the  writ  ot  error  laanaa  wltUn  SO  daya  be- 
■  oie  neeting  of  the  court,   t""'    •--—---*  ■- 
r  enter   bla  appearance 


16.  Where  the  wilt  of  error  appeara 
.jt  delay  only,  tha  Jodgment  ahall  c 


FBBSIDIDKT  OF  TIIB  UNITBD  ffTATBS. 
1.  A  connlaaloa  la  net  naceaeaiy  to  tta  appnh 
— ^  ot  an  oSeer  by  the  ezeentlTat 

—  -  ^adtMM.  1' 


i.  Tbt  PiMiflwt  mamtt  watktti%m  a  ttoaluT  of 

tteto  to  OMit  tilt  pOTfoTBaaoi  •(  tboM  AbCIm  wftleh 

aM  enJoliMd  tar  Imw.    Id.  160 

8.  A  jnstSc*  of  peace  In  tbe  Dtetrlet  oC  OetaaMa 

to  bA  leaMBMe  at  ttie  wUl  of  thejiiMHwt 

14.  li. 

See  Mandamne. 

PWVITT. 

See  BfUe  of  Bxehange,  IS,  II. 
Itj  neoeaaarjr  to  aopport  itUUhUakm  —• 
tot  Money  had  and  reoeiyed?    Afpeiidlo. 

489 
PBOBABLB  CAU8B. 

See  Admiralty,  8. 

PROCESS. 

1.  Pweeai  diall  be  in  the  name  of  the  PNatdnt 
of  the  United  Stotee.    BuUb  of  Oowrt.  zyl 

2.  SobpiBna  in  equlfj  moat  be  etrved  M  daja  be- 
fore the  retam  day.    /d.  zril 

PBOMISSOBY  NOraS. 

See  Bilto  of  Bxchanae,  1.  2.  8»  4,  11«  U^ld,  16, 
16,  17,  18,  10,  20,  2ir22,  2i,  24.  ^    ^ 

PBOTBcrr. 

Set  Etna  of  Bzehang%  0^  T,  16l 

PUBLIC  AQBMV, 
Set  Asent  Pnhlta. 


BBcoaa 

1.  WlMB  on  the  reqntoitee  haf« 
which  anthorlae  a  recording  officer  to  record  any 
inatmment,  and  the  order  for  tliat  purpoee  liaa 
been  siyen.  the  inatniment  la,  in  law,  eonaldered 
■a  recorded*  although  the  manual  labor  of  Ineert* 
tng  It  in  a  book  kept  for  that  porpoae  may  not 
ha?e  been  performed.    Morfmry  v,  MadUtm,       160 

2.  Ttie  Beeper  of  a  public  record  cannot  eraae 
therefrom  a  commlaalon  which  has  been  recorded, 
Bor  ref uae  a  copy  to  a  peraon  demandlag  It  on  the 
terma  priitrlhtd  If  law.  Id»  ik 
IM  ^^ 


BULUOPOOUHL 
See  Page  ztL 

SALE,  BILL  Om, 
See  BlU  of  Salau 

SALYAGB. 
See  Admiralty,  1,  2,  8,  4,  7,  8,  9,  la 

SBCBBTABT  OF   CTTATB. 
See  Maadamna,  1,  7,  9,  10,  16^  17,  U,  1% 

SHBBIFF. 
See  Bsecution,  1,  t»  8. 

STATBHBNT  OF  FACTSL 
Set  Admiralty,  11.    Appeal,  t, 

SUBTBT  OF  LAND& 
See  Kentucky,  1»  8. 

▼ABIANCB. 
See  Debt,  1. 

TBBDICT. 

1.  A  verdlet  will  not  core  a  mla 
toia  of  the  artiwu 

IturmraHC€  (/o.  of  Alemamdrim  «.  Towmg^ 

2.  After  Tordict,  erery  anompelt  in  the 
tlon  to  to  be  taken  aa  an  expreaa 

Id. 

▼IBQINIA. 

See  Bilto  of  Bschange.  1,  2,  8,  4.  ^  18, 18. 
Ferthcomlnf.    Abeent    u«>tor.    Oflua    J< 
BgeeaUoBt^a.    Brldencob  1. 


f 


WITNBSflL 
See  BYidenoib  4. 

WRIT  OF  BEBOB. 
»U.    Appeal,!.!. 


1. 


or 


CASES 


AEGtJED  AND  ADJUDGED  IN 


Supreme  Court  of  The  United  States, 


IN  FEBRUARY  TERM»  1804. 


Am 


FEBRUARY  TERM,  1805. 


Pdtim  ignoratlo  Juris  Utigiosa  est,  qnam  sdentls. 

OlO.  DB  LSaiBUS,  DIAI*.  1. 


BY  WILLIAM  ORAIS-OH, 

Chief  Judge  of  the  Oiicait  Ooort  of  the  District  of  Columbia. 


SECOND  EDITION. 
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IVlMr  1^.  Stead, 
Tipping^  Bailiff  #• 


127 


844 


408 
240 
407 


407 
408 


U. 


Unitid  States  9.  Fleher  et  aU 
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JUDGES 


SUPREME  COURT  OF  THE  UNITED  STATES 


PUEUrO  THB  TIMI  OF  THUS  BXPOKIB. 


THB  HONORABLE  JOHN  MARSHALL, 
ru  hononbU  WILLIAM  GUSHING, 
TiM  booorftbU  WILLIAM  PATERSOK, 
rU  honorable  8AMLEL  CHASE, 
Tb«  honorable  BU8HR0D  WA8HIKOT0H, 
TIm  booorftble  ALFRED  MOORE,  akd 
TIm  boDOTAUe  WILLIAM  JOHNSON, 

I?r  THE  PLACE  QP 

TIm  boDOTftble  ALKKi!.U  MOORE,  retigned. 


AHflOCTAlg  Jl 


TA«  only  Judge*  who  attended  at  February  Terw^  ISOi, 


TEE  HONORABLE  JOHN  MARSHALL,  Chop  JuancB. 
The  honorable  WILLIAM  GUSHING,  1 

The  honorable  SAMUEL  CHASE,  aicd  \     AgfmflTATB  Ji 

The  honorable  BUSHROD  WASHINGTOH,  1 


Supreme  Court  of  the  United  States, 


WKBBOAxr  Tkncy  1804. 


WOOD  V.  WAGNON. 

Th«  eoorti  of  the  United  States  have  not  ^  ^ 
dictloii  in  caaee  between  citlsens  of  the  tJnlted 
■tataf.  onleas  the  record  ezpranly  states  them  to 
ba  eitiaens  of  different  states. 

EBROB  from  the  circuit  court  of  tlie  district 
of  Georgia. 

The  judgment  was  reversed,  beeauae  It  did 
Bot  appear  upon  the  record  that  the  eireuit 
court  lutd  junsdiction  of  the  caae. 

The  prooeedinga  stated,  that  ^he  peUtion  of 
Jif^m  Peter  Wagnon,  a  dtizen  of  the  atate  of 
Pennsylyania,  ahoweth, 

'<That  Jamea  Wood,  of  the  atate  of 
Georgia,"  ftc 

The  objection  taken  waa,  that  it  did  not  ap- 
pear that  the  plaintiff  and  defendant  were  dti- 
zena  of  different  statea,  and  on  that  ground  the 
judgmatt  waa  reversed,  upon  the  authority  of 
Bingham  •.  Oohoi  ei  oL,  8  DalL  882. 


WILLIAMS  AKD  HODGSON  «.  LTLBS. 

In  Tlrftnta.  a  forthcoming  bond  which  In  reciting 
the  ezecntlon,  atatea  the  cost  to  be  20  dollar^  In- 
stead of  12  dollars,  la  not  thereby  vitiated.  If  the 
aggregate  of  debte  and  coate  be  tmly  atated,  but 
wm  anppoK  a  Judgment  on  motion. 

THIS  waa  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  District  of  Colum- 
bia, aitting  at  Alexandria,  upon  a  forthcoming 
bond,  taken  under  the  lawa  of  Virginia. 

Theexecution,  upon  which  thebond  waa  taken, 
waa  for  flAZ  dollars  and  67  cents,  also  twelve 
10*1  dollars  and  thirty-three  *cents,  and  355 
pounds  of  tobacco  at  the  rate  of  13  ahillinga  and 
4  pence  per  cwt."  The  recital  of  the  execution 
in  the  bond  stated  it  to  be  for  ^143  dollars  and 
67  cents,  also  twenty  dollars  and  thirty-three 
cents,  and  355  pounda  of  tobacco,  at  the  rate 
of  18  ahillinga  and  four  pence  per  hundred 
weight;  and  marahal'a  fees  and  commissions,  and 
all  coata  attending  the  execution  of  the  aaid 
writ,  8  dollara  and  11  cents,  making  in  the 
whoie  the  sum  of  one  hundred  and  seventy-one 
dollars  and  ninety-nine  cents."  This  aggregate 
smn  waa  correct  according  to  the  execution, 
and  not  according  to  the  recital,  there  having 
been  a  mistake  in  writing  the  word  twenty  for 
twelve.  The  court  below,  considering  the  re- 
eital  aa  correct  in  aubatanoe,  rendered  judgmmt 
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for  the  plaintiff.  The  deftodanta  todk  a  bill  of 
exoeptiona,  and  brouffht  their  writ  of  error. 

Tounga,  for  the  mendant  in  error,  dted  1 
Call'a  Rep.  42,  Beoit  o.  Homaby;  and  Bell  o. 
Marr,  p.  47,  Wanham  o.  Bgle$iat%,  p.  48,  and 
WUhinmm  o.  M*Lo6Min,  p.  49. 

Judgment  affitrmed,  with  10  per  eent,  damagee 
and  ooete. 


FAW  o.  HARSTELLER.* 

In  a  deed  made  tai  the  year  1779,  of  land  rtndar- 
Ing  an  annual  rent  of  26  pounds  current  money  of 
Virginia  for  ever,  the  rente  are  not  to  be  reduced  by 
the  scale  of  depreciation,  but  the  actual  annual 
value  of  the  land,  at  the  date  of  the  contract,  in 
specie,  or  In  other  money  equivalent  thereto^  la  to 
be  ascertained  by  a  jury. 

THIS  waa  an  appeal  by  Faw,  the  original  de- 
fendant, from  a  deeree  of  the  circmt  court 
of  the  District  of  Columbia,  aitting  aa  a  court 
of  Chancery  at  Alexandria,  fai  July,  1803. 

The  case,  as  stated  by  Marshall,  Ch.  J.  kk 
delivering  the  opinion  of  the  Coiurt^  waa  aa 
followa: 

*In  the  month  of  May,  1779,  the  ex-  [*11 
ecutora  of  John  Alexandria,  in  pursuanee  of  a 
power  contained  in  the  will  of  their  testator, 
set  up  to  the  highest  bidder  on  a  ground  rent 
for  ever,  certain  lota  of  land  lying  in  the  town 
of  Alexandria. 

One  of  these  lota,  containing  half  an  aere, 
was  struck  off  to  a  certain  Peter  Wise,  at  the 
rent  of  261.  per  ann.  currMit  money  of  Virglida. 
Wise  bid  for  Jacob  Sly,  a  citizen  of  Mar;^and, 
who  transferred  the  lot  to  Abraham  Faw,  to 
whom  the  same  waa  conveyed  in  fee-simple,  1^ 
a  deed  bearing  date  the  6th  of  August,  1779,  m 
which  i^e  said  ground  rent  of  262.  per  annum, 
current  money  of  Virginia,  was  reserved. 

In  the  year  1784,  Abraham  Faw  divided  the 
said  half  acre  of  ground  into  eight  smaller  lots, 
five  of  which  he  has  aold,  reaerving  a  ground 
rent  for  ever,  amounting  to  841.  12«.  per  annum. 
One  of  theae  lota  waa  conveyed  bv  Fftw  to 
Jacob.  Hess,  in  the  year  1784,  at  the  ground 
rent  of  251.  16a.  per  annum,  which  lot  hM  been 
since  purchased  oy  Philip  Marsteller,  the  ap- 

1. — The  counsel  in  this  eanae  had  hot  fnmlahed 
the  court  with  a  atetement  of  the  polnte  of  the 
case,  accordlns:  to  the  rule  of  the  court,  ante.  vol. 
1,  p.  zvl.  Being  called  upon  by  the  court  for  auch 
a  stetement,  Swann  observed  that  there  waa  but  a 
single  point  In  the  case,  and  therefore  they  had  not 
suppoad  it  necessary  to  reduce  It  to  writing: 

MABSHALL,  Chief  JuBtioc.  The  court  will  pro- 
ceed to  bear  this  cause  without  having  been  fur- 
nished with  a  atatement  of  the  polnte;  but  they 
wish  It  to  be  understood  that  they  alwaya  expect 
such  a  atetement  U  these  la  only  one  point,  It  la 
eaaler  to  atate  it  .^. 
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P«11m»  wIm  hat  also  purohmsed  from  the  dtriaee 
of  John  Alexmndw  all  hii^gbta  in,  or  iasuing 
from,  the  half  aero  lot  of  ground  eonTojed  to 
Abraham  Faw.  Thm  Abraham  Faw  beoomes 
liabla  to  Philin  Martteller,  for  the  rmit  aoominr 
under  the  deed  of  August,  1779,  who  is  himaelf 
liable  to  the  laid  Vn,w  for  the  rent  aooruing  on 
piurt  of  the  eame  lot,  under  the  deed  executed 
by  Faw  to  Hess,  in  Nofember,  1784. 

In  November,  1781,  the  legislature  of  Vir- 
ginia passed  an  act  eallintf  paper  money  out  of 
dreulation,  and  also  anotner  act  directing  the 
mode  at  adjusting  and  settling  eontraots  made 
In  that  currency. 

Theseoondseetionofthis  lattmr  aet»  after  stat- 
ing, bj  way  of  preamble,  that  '^he  good  people 
of  the  state  would  labor  under  many  InoouTen- 
ienoes  for  want  of  some  rule,  whereby  to  settle 
and  adjust  the  payment  of  debts  and  oontraets 
entered  Into,  or  made  between  the  first  day  of 
January,  1777,.  and  the*  first  day  of  Januarr, 
1782,  luiless  some  rule  should  be  by  law  estab- 
lished for  liquidating  and  adjusting  the  same, 
M*]  io  ^ae  to  do  jimioe  as  well  to  the  debtor 
as  the  ereditor,**  enacts,  that  from  and  after  the 
paMinff  of  the  act,  ^all  debts  and  oontraets 
entered  into  or  made  in  the  current  money  of 
this  state  or  the  United  States,  excepting,  at  all 
times,  contracts  entered  into  for  gold  aiM  sUrer 
coin,  tobacco,  or  any  other  specific  property, 
within  the  p^od  aforesaid,  now  remaining  due, 
and  unfulfilled,  or  which  may  become  due  at 
any  future  day  or  days,  for  the  payment  of  any 
sum  or  sums  of  money,  shall  be  liquidated,  set- 
tled, and  adjusted  agreeably  to  a  scale  of  de- 
preciation hereinafter  mentioned  and  contained; 
that  is  to  say,  by  reducing  the  amount  of  all 
such  debts  and  contracts  to  the  true  value  in 
specie,  at  the  days  or  times  the  same  were  in- 
curred or  entered  into,  and  upon  payment  of 
said  value  so  found,  in  specie,  or  other  money, 
equivalent  thereto,  the  aebtors  or  contractors 
shall  be  for  ever  dischaived  of  and  from  the  said 
debts  or  oontraets,  any  law,  custom  or  usage  to 
the  contrary,  in  any  wise  notwithstanding." 

The  fourth  section  establishes  the  scale  of  de- 
predation which  shall  constitute  the  rule  by 
which  the  value  of  the  debts,  contracts  and  de- 
mands, in  the  act  mentioned,  shall  be  ascer- 
tained; and  the  fifth  section  enacts,  "that  where 
a  suit  shall  be  brought  for  the  recovery  of  a 
debt,  and  it  shall  appear  that  the  value  thereof 
hath  been  tendered  and  refused;  or  where  it 
shall  appear  that  the  non-payment  thereof  uath 
been  orwin^  to  the  creditor;  or  where  other  cir- 
cumstances arise,  which,  in  the  opinion  of  the 
court,  before  whom  the  cause  is  brought  to  is- 
sue, would  render  a  determination  agreeable  to 
the  above  table  unjust;  in  either  ease  it  shall 
and  may  be  lawful  for  the  court  to  award  such 
judgment  as  to  them  shall  appear  just  and 
equitable. 

The  act  then  empowers  the  court  to  direct  at 
what  depredation  any  judgment  shall  be  dis- 
charged on  a  verdict  nven  for  damages,  be* 
tween  the  first  day  of  January,  1777,  and  the 
first  day  of  January,  1782,  having  '^regard  to 
the  original  injury  or  contract  on  which  tha 
damages  are  founded,  and  any  other  proper 
drcumatanoea  that  the  nature  of  the  ease  wUl 
admit. 

13*]  *It  was  proved  in  the  cause,  that  the 
contracts  made  by  the  executors  of  John  Ales* 
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ander  excited  at  the  time  very  great  atieutlo^ 
and  were  the  subject  of  genenu  conversation* 
The  prevailing  opnlon  amonff  the  bidders  wn% 
that  the  rents  w<mld  be  paid  m  paper  monc^  mm 
long  as  paper  should  be  the  drcmaung  mednoH^ 
aftcur  whioi  they  would  be  paid  in  specie..  Such, 
too,  was  the  opinion  of  Peter  Wise,  the  pmv 
duiser  of  the  particular  lot  which  occasi<meA 
the  existing  oontroversy,  and  there  is  reason  to 
suppose  It  was  also  the  opinion  of  those  ywhm 
were  disposing  of  the  property;  it  was  ala» 
thought  the  rent  reserved  was  low,  when  boa- 
sidered  as  payable  In  paper,  but  high  If  to  be 
paid  In  specie. 

It  was  further  proved^  that  a  lot  not  mora 
valuable  than  that  which  opeasioned  the  present 
contest,  was  sold  in  1774,  on  a  ground  rent  of 
131.  6s.  per  annum,  for  ever,  and  that  a  lot  lees 
valuable  was  sold  in  the  year  1784,  on  a  ground 
rent  of  351.  per  annum.  But  it  appeared  from 
other  parts  of  the  testimony,  that  the  lots  which 
were  sold  in  the  year  1784,  in  Alexandria,  on 
ground  rent,  were  contracted  for  so  much  abov<a 
the  value  they  afterwards  bore,  that  the  lesson, 
in  very  many  instances,  were  under  the  necea- 
sity  of  redudng  the  rents  one  half  below  the 
sum  oriffinallT  stipulated,  and  in  some  im- 
stances  we  reduction  was  still  greater. 

The  drcuit  court  decreed  that  the  rents  whi  A 
accrued  during  the  existence  of  paper  money, 
should  be  reduced  aeoording  to  the  scale  for 
the  time  when  ther  became  payable,  but  that 
the  subeequent  rents  should  be  paid  in  spede. 
From  this  decree  Faw  appealed,  and  the  case 
was  now  argued  by  Swann  and  Blason,  for  the 
appellant;  and  by  B.  J.  Lee,  Jones  and  Key, 
for  the  appellee. 

For  the  appdlant,  it  was  contended. 

1.  That  this  was  a  contract  within  the  letter 
and  spirit  of  the  2d  section  of  the  act  of  assem- 
bly of  Virji^ia  before  mentioned,  passed  in 
November,  1781,  c  22,  (Chancery  Revision  of 
the  laws,  p.  147,)  and  entitled,  "An  act  direct- 
ing the  mode  of  adjusting  and  settling  the  pay- 
ment of  certain  debts  and  contracts,  and  for 
other  purposes;"  and,  therefore, 

*1.  It  was  not  witMn  the  5th  section  of  [*14 
that  act 

1.  This  is  a  contract  made  in  current  money 
of  the  state,  within  the  period  contemplated  by 
the  act,  payable  at  a  future  day  or  days,  fev 
the  payment  of  money,  and  is,  therefore,  withbi 
the  very  words  of  the  2d  section  of  the  aet. 
This  point  was  dedded  by  the  Court  of  Appeals 
in  Virginia,  in  tl^e  case  of  Watson  and  Fcria- 
home  V.  AUwander,  1  Wash.  840.  The  objeot 
of  that  section  was  to  provide  for  contracts  im 
which  the  fact  of  depreciation  had  inereasei 
the  ideal  value  of  the  consideration  of  the  eott- 
tract.  It  is  proved  in  the  present  case,  that  tta 
rent  was  high  if  payable  In  spede.  It  is,  there- 
fore, a  case  within  the  spirit  as  well  as  withla 
the  words  of  the  section;  for  It  U  reasonable  to 
presume  that  the  high  rent  was  agreed  to  ba 
given  in  consequenoe  of  the  depreciated  state  of 
the  paper  currennr. 

2.  Ine  6th  section  oould  not  mean  to  provide 
for  eases  which  were  within  the  spirit  of  the 
2d;  because  that  would  be  to  render  the  latter 
section  a  mere  nullity.  There  would  be  no  use 
in  IbdDg  a  sode,  if  the  court  were  to  make  a 
rule  according  to  the  drcumstances  of  each  par- 
ticular ease. 
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But  the  5th  section  was  intended  for  the  ben- 
efit of  debtors  only.  Every  case  of  equity 
hi  favor  of  creditors  was  provided  for  by  the 
exeeption  in  the  2d.  The  only  two  oases  par- 
ttenlarly  specified  in  the  5th  section  to  author- 
ise the  equitable  interposition  of  the  court,  are, 
where  the  money  has  been  tendered  and  re- 
fused, or  where  the  non-payment  is  owing  to 
the  creditor.  In  both  these  cases,  the  equify  is 
in  favor  of  the  debtor.  The  act  then  proceeds, 
*'or  where  other  circumstances  arise,  which  in 
the  opinion  of  the  court  would  render  a  de- 
termination according  to  the  above  table  unjust; 
in  either  case  it  shall  be  lawful  for  the  court  to 
award  such  judgment  as  to  them  shall  appear 
just  and  equitable."    The  two  cases  are  only 

Sut  by  way  of  example,  to  show  the  nature  of 
hose  other  circumstances  which  will  justify 
the  court  in  departing  from  the  general  rule. 
16*]  'In  the  present  case  there  are  no^  such 
other  circumstances  as  come  within  the  inten- 
tion of  the  legislature;  nothing  like  the  ex- 
amples which  they  have  stated. 

The  act  of  assembly  is  founded  upon  the  idea 
that  every  contract  for  the  payment  of  current 
money  made  within  the  period  described,  is  to 
be  considered  prima  facie,  a  contract  for  the 
payment  of  paper  mone^.  This  idea  is  founded 
hk  reason,  because,  during  that  period,  it  was 
almost  the  only  circulating  medium.  Gold  and 
•Over  were  scarcely  known. 

But  if  the  6th  section  was  intended  for  the 
benefit  of  creditors,  as  well  as  debtors,  still  it 
authorizes  the  court  to  interfere  only  in  cases 
attended  with  extraordinary  circumstances.  No 
such  circumstances  appear  in  the  present  case. 
It  was  an  ordinary  and  a  common  contract,  not 
differing  from  the  great  mass  of  cases  which 
the  legislature  intended  to  subject  to  the  opera- 
tion of  the  scale. 

At  the  time  when  this  contract  was  made. 
May,  1779,  the  parties  could  have  had  no  idea 
of  a  scale  of  depreciation.  It  was  even  in  a 
manner  criminal  to  doubt  the  faith  of  the  mon- 
tw.  It  might  have  appreciated  until  it  gained 
ue  par  of  gold  and  silver.  It  was,  therefore, 
natural  that  they  should  have  had  an  expecta- 
tion that  the  rents  would  at  some  future  time 
be  payable  in  specie.  Such  must  also  have  been 
the  expectation  of  all  those  who  made  con- 
tracts for  the  papnent  of  current  money  at  dis- 
tant future  periods,  and,  therefore,  that  dr- 
eomstanoe  cannot  vary  this  case  from  all  others, 
where  the  money  was  to  be  paid  in  future.  The 
injury  arising  from  that  expectation  was  the 
Tery  evil  which  the  legisU^ure  intended  to 
foard  against. 

Argument  for  the  appel1><>. 

1.  This  case  is  not  within  the  letter  or  the 
spirit  of  the  2d  section  of  the  act. 

2.  It  is  within  the  5th  section. 

1.  It  is  not  within  the  spirit  or  letter  of  the 
2d  section. 

16*]  *The  object-  of  the  legislature  was  to 
prevent  injury  ari4ng  from  the  depreciation  of 
paper  money  in  oases  where  the  contract  was 
not  made  with  a  view  to  that  currency,  and 
where  the  parties  had  not  guarded  themselves 
from  the  effect  of  its  depreciation.  The  act 
wu  not  expected  to  do  abstract  justice  in  each 
eMe,  but  to  6x  a  rule  which  should  produce  a 

Sneral  good  effect.  It  was  predicated  upon 
e  idea,  that  an  equivalent  ougnt  to  be  paid  for 
the  ooBsideration  received,  ^e  consideration 
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was  presumed  to  pass  at  the  thne  when  the  obli- 
<^tion  was  given,  or  the  contract  entered  into; 
and  if  entered  into  between  certain  periods,  the 
value  of  the  consideration  was  supposed  to  have 
been  measured  by  the  paper  medium.  But 
where  any  thing  on  the  face  of  the  contract 
showed  that  paper  money  was  not  in  contempla- 
tion, then  the  rule  was  not  to  apply  as  where 
the  contract  was  made  for  gold  and  silver, 
tobacco,  or  other  specific  thing.  A  contract, 
therefore,  in  which  the  parties  did  not  estimate 
the  value  of  the  consideration  by  the  paper 
medium,  was  not  a  contract  within  the  spirit  of 
the  2d  section  of  this  act  of  assembly.  So  if  the 
parties  themselves  had  provided  for  the  event 
of  the  depreciation  and  total  failure  of  paper 
money,  and  had  regulated  the  price  accordingly, 
the  case  would  be  out  of  the  spirit  of  the  law; 
for  the  parties  themselves  had  taken  care  to  do 
the  thing  which  the  law  supposed  them  to  have 
neglected,  and  only  for  that  reason  provided  a 
remedy. 

Hence,  in  the  construction  of  this  act,  courts 
have  always  traced  the  contract  up  to  the  time 
when  the  consideration  first  moved  from  the 
plaintiff  to  the  defendant,  as  in  the  case  of 
PlecL8ani8  v,  Bihh,  1  Wash.  8,  where  the  bond 
was  dated  1st  of  February,  1780,  with  condition 
to  pay  105{.  on  or  before  December  17,  1781, 
with  interest  thereon  from  the  16th  of  February, 
1779,  and  it  was  decided  that  the  debt  arose  in 
February,  1779,  and  was  to  be  reduced  by  the 
scale  for  that  month.  By  the  same  reason  if 
the  debt  had  been  stated  to  have  accrued  before 
January,  1777,  it  would  not  have  been  reduced 
at  all,  yet  it  would,  by  the  tender  law,  have 
been  payable  in  paper  money  during  its  exist- 
ence, but  if  not  actually  paid  or  tendered 
•in  paper  during  that  time,  it  would  not  [•IT 
come  within  the  act  of  assembly  of  1781. 

Suppose  a  contract  made  in  1779,  when  the 
depreciation  was  twenty  for  one,  and  a  bond 
given  to  pay  201.  current  money  on  delivery  of 
a  horse  worth  201.  current  money  in  1785.  This 
is  another  case  not  within  the  spirit  of  the  act. 

Again,  suppose  a  contract  made  in  1777,  when 
the  market  price  of  wheat  was  208,  a  bushel, 
payable  in  paper  monev,  by  which  A.  should 
bind  himself  and  his  heirs,  to  deliver  to  B.  and 
his  heirs,  1,000  bushels  of  wheat  per  annum,  for 
1,000  years,  for  which  B.  agrees  for  himself 
and  his  heirs,  to  pay  ten  shillings  current  money 
of  Virginia  per  bushel  on  delivery.  Would  this 
contract  be  within  the  spirit  of  the  act? 

In  the  present  case  the  lease  creates  no  debt; 
it  is  only  inducement.  The  debt  arises  only 
from  the  enjoyment  of  the  property;  and  nil 
debet  is  a  good  plea,  which  it  would  not  be  if 
the  debt  was  due  by  specialty.  The  considera- 
tion of  the  rent  due  at  the  end  of  any  one  year 
was  the  enjoyment  for  that  year;  and  if  the 
tenant  shoidd  be  evicted  by  a  paramount  title, 
the  rent  would  not  be  recoverable.  The  con- 
sideration for  all  the  rents  since  1781  has  ao- 
crued  since  the  passage  of  the  law. 

If  the  debt  in  1800  arises  from  the  enjoyment 
of  the  preceding  year,  is  it  possible  to  measure 
the  value  of  that  enjoyment  by  the  depreciated 
paper  of  1779  f 

No  consideration  passed  at  the  date  of  the 
deed,  and  no  debt  was  then  created. 

It  is  impossible  to  conceive  that  an  intermi- 
nable contract,  when  a  new  debt  is  always  rising 
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from  a  new  enjoyment,  should  be  measured  by 
thepaper  money  and  the  enjoyment  of  1779. 

The  act  must  have  meant  temporary,  and  not 
interminable  contracts. 

It  could  not  have  been  the  understanding  of 
the  parties  at  the  date  of  the  deed,  that  the  rent 
18*  J  was  for  ever  *to  be  paid  in  the  currency 
of  1779;  which  is  the  construction  contended 
for  by  the  appellant  in  his  answer  to  the  bill. 
No  person  hiui  an  expectation  that  paper  money 
would  last  for  ever.  It  was  not  in  the  nature 
of  things  that  it  should.  Nor  is  such  a  con- 
struction warranted  by  the  expressions  of  the 
deed.  The  words  are,  "to  have  and  to  hold  the 
said  lot  unto  the  said  Abraham  Faw,  his  heirs 
and  assigns  for  ever,  yielding  and  paying  for 
the  same,  on  the  6th  day  of  August  nm  en- 
suing, and  yearly  and  every  year,  for  ever,  on 
the  same  day  unto  the  said  William  Thornton 
Alexander,  his  heirs  and  assigns,  the  sum  of 
twentv-six  pounds,  current  money  of  Virginia." 
And  the  covenant  of  Faw  is,  that  he  will  ''year- 
ly  and  every  year,  for  ever,  well  and  truly  pay 
the  aforesaid  sum  of  twenty-six  pounds,  Vir- 
ginia currency." 

This  can  only  mean  money  current  at  the 
times  the  rents  shall  become  payable.  It  can- 
not be  contended,  that  he  could  satisfy  the 
terms  of  the  lease  by  paying  the  rents  since 
1782  in  paper  money. 

As  this  case  is  not  within  the  spirit,  so 
neither  is  it  within  the  letter,  of  the  second  mc- 
tion  of  the  act 

The  words  are,  ''all  debts  and  contracts  en- 
tered into  or  made  in  the  current  money  of  this 
state,  or  of  the  United  States,"  "within  the 
period  aforesaid,  now  remaining  due  and  un- 
fulfilled, or  which  may  become  due  at  any  fu- 
ture day  or  days,  for  the  payment  of  any  sum 
or  sums  of  money,"  &c. 

At  the  date  of  the  deed  this  was  neither  a 
debt  nor  a  contract,  in  the  sense  in  which  those 
terms  are  used  in  the  act. 

The  whole  clause  must  be  taken  together. 
The  subsequent  words  explain  the  kind  of  debts 
and  contracts  intended. 

The  word  debts  means  dehita  in  prcBsenii, 
9oU)0nda  in  fuiuro;  such  as  debts  due  by  install- 
ments. But  in  the  present  case  there  was  no 
debt  at  the  date  of  the  deed.  If  Faw  had  become 
10*]  bankrupt,  the  rents  not  accrued  *at  the 
time  of  the  bankruptcy  could  not  be  proved  un- 
der the  commission;  and  the  certificate  would 
be  no  bar  to  the  recoveiy  of  the  future  rents. 
The  reason  is  because  there  is  no  debt  until 
after  enjoyment.  Each  gale  of  rent  is  as  a  new 
and  separate  contract,  and  constitutes  a  new 
and  separate  debt. 

The  words  "debts"  and  "contracts"  arc  not 
used  synonymously,  but  in  contradistinction  to 
each  other;  and  the  subsequent  epithets  are  to 
be  applied  distributively  reddenda  singula  sin- 
gulia.  Thus  the  words  "now  remaining  due, 
or  which  may  become  due  at  any  future  day  or 
dajrs,"  are  to  be  referred  only  to  the  word 
"debts;"  and  the  expressions  "unfulfilled,"  and 
"for  the  payment  of  anv  simi  or  sums  of 
money,"  are  only  applicable  to  the  word  "con- 
tracts." The  meamng,  therefore,  is,  "debts 
now  remaining  due,  or  which  may  become  due 
at  any  future  day  or  days,"  and  "contracts  for 
the  payment  of  any  sum  or  simis  of  money,  now 
remaining  unfulfilled." 
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It  is  dear,  then,  that  this  was  not  a  ddit 
within  the  meaning  of  the  act. 

The  word  contract  evidently  means  such  a 
contract  as  might  be  fulfilled.  This  is  implied 
by  the  words,  "now  remaining  unfulfilled." 

It  must  not  only  be  a  contract  whidb  miglit 
be  fulfilled,  but  it  must  be  then  remainii^  un- 
fulfilled. Now  this  is  not  a  contract  whicE  can 
ever  be  fulfilled,  strictly  speaking;  and  if  the 
rents  had  been  paid  up  to  the  time  of  pasain^ 
the  act,  it  would  have  been  fulfilled  as  far  aa  it 
was  possible  ever  to  fulfil  it.  if  the  rents  should 
be  paid  for  a  thousand  years,  it  would  still  bs 
as  far  from  being  fulfilled  as  it  was  the  day  of 
its  date.  But  as  the  rents  were  not  paid  up  to 
the  time  of  passing  the  act.  there  was  some- 
thinff  for  the  act  to  operate  upon,  if  it  is  to  bs 
considered  as  affecting  the  case  at  all.  The 
rents  then  accrued  constituted  a  debt  "remain- 
ing due,"  and,  therefore,  perhaps,  they  were 
properly  subject  to  the  scale.  But  the  future 
rents  constituted  no  debt;  and  the  contract  waa 
constantly  renovating,  and  never  ootild  be  die- 
chamd. 

*Ae  ease,  then,  is  not  within  the  [*20 
statute.  But  if  it  is,  it  is  within  the  fifth  section. 

It  has  been  urged  that  this  section  is  for  the 
benefit  of  debtors  only.  But  surely  the  legisla* 
ture  of  Virginia  would  not  so  violate  the  princd- 

Sles  of  justice,  as  to  provide  for  the  equity  of 
ebtors,  without  also  providing  for  special  cases 
in  favor  of  creditors.  The  case  of  Watson  and 
Hartshome  v.  Alexander^  1  Wash.  340,  is  full 
in  our  favor  upon  this  point.  The  judgment 
in  that  ease  was  not  reversed  on  the  merits, 
but  upon  a  supposed  impropriety  in  tiie  man- 
ner of  bringing  the  special  circumstances  of  the 
case  before  the  court  below.  But  here  it  is  not 
contended  that  the  facts  did  not  come  proper^ 
before  the  court. 

It  appears  that  the  rent  was  high  at  that 
time,  if  payable  in  specie;  but  low,  if  payable 
in  paper  money. 

The  deposition  of  Wise,  who  purchased  tha 
lot  for  Sly,  states,  that  he  understood  at  tha 
time  that  the  rents  would  be  payable  in  specia 
when  paper  should  cease  to  circulate. 

What  was  the  appellant's  own  opinion,  ap- 
pears by  his  having  received  from  Saimders 
4001.  in  specie,  for  a  breach  of  Saunder's  cove- 
nant to  extinguish  the  rent.  If  the  rent  is  to  be 
reduced  to  the  sum  of  12.  3s.  7d.  according  to 
the  appellant's  idea,  he  will  have  received  more 
than  three  hundred  years'  purchase. 

But  the  parties  in  this  case,  made  their  con- 
tract with  a  full  knowledge  of  the  depreciation 
of  paper  money.  It  had  already  greatly  depre^ 
ciated,  and  was  continuing  rapidly  to  depreciate. 

They  knew  they  were  forming  a  contract 
which  would  extend  far  beyond  the  possible 
existence  of  paper  money.  That  temporanr 
medium,  therefore,  could  not  have  had  much 
influence  upon  either  of  them.  The  chance  of 
paying  his  rent,  for  some  time,  in  a  depreciated 
currency  might  have  been  some  small  tempta- 
tion to  the  appellant  to  give  a  little  higher  rent; 
but  it  does  not  appear  to  have  been  a  very  higk 
rent,  even  if  payable  in  specie,  provided  specie 
h£ui  been  as  plenty  as  it  was  *before  the  [*2l 
existence  of  paper  mone^.  The  small  increasi* 
of  the  rent  which  the  existence  of  paper  money 
occasioned  was  compensated  to  the  appellant  by 
his  right  to  pay  it  in  a  depreciated  currency; 
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during  the  existence  of  that  earrency  while  *the 
same  increase  of  rent  was  a  compensation  to 
Alexander  for  his  loss  by  the  depreciation. 

It  was,  therefore,  a  fair  and  equitable  bar- 
gain, in  which  the  subject  of  depreciation  was 
oompletely  and  fairly  settled  by  the  parties 
themselves.  This  court,  therefore,  as  a  court 
of  equity,  has  nothing  more  to  do  than  to  carry 
into  effect  the  contract  as  it  was  understood  by 
the  parties  at  the  time,  by  reducing  to  the  scale 
the  rents  which  accrued  during  the  existence  of 
paper  money,  and  by  compelluig  a  payment  of 
the  residue  in  specie. 

The  intention  of  the  parties  constitutes  the 
'contract;  especially  in  equity.  If  it  was. their 
intention  (as  seems  to  have  been  fully  proved) 
tJiat  the  rent  should  be  paid  in  paper  money 
during  its  existence,  and  afterwards  in  specie, 
then  it  was.  a  contract  to  pay  the  rent  in  gold 
and  silver  after  a  certain  period;  which  period 
has  by  subsequent  events  been  proved  to  be  the 
1st  of  January,  1782.  As  to  all  the  rents,  there- 
fore, which  have  since  accrued,  it  was  a  con- 
tract for  gold  and  silver,  and,  therefore,  ex- 
pressly wiuiin  the  exception  of  the  2d  section  of 
the  act. 

Upon  these  nrinciples  the  decree  of  the  court 
below  is  founded,  and  if  the  court  is  now  to 
form  an  equitable  adjustment  of  the  contract,  it 
cannot  be  formed  on  surer  ground  than  the  in- 
tentions of  the  parties  themselves,  deliberately 
entered  into,  with  a  full  knowledge  of  all  the 
circumstances,  and  without  even  an  allegation 
of  fraud,  mistake,  or  accident. 

In  reply,  it  was  observed  that  the  nature  of 
the  consideration  makes  no  difference.  The 
ease  is  not  varied  whether  the  consideration  be 
a  horse  or  land ;  or  the  use  of  a  horse,  or  the  use 
of  land;  or  whether  an  annuity  for  ever  be 
granted  in  consideration  of  1,0002.  paid  in  hand, 
or  whether  it  be  a  perpetual  rent. 
22*]  *If  the  deed  did  not  create  a  debt,  yet 
it  created  a  contract.  It  contains  a  covenant  on 
the  part  of  Faw  to  pay  every  year  26Z.  Virginia 
currency.  This  is  a  contract  obligatory  upon 
him  without  enjoyment. 

The  intention  of  the  parties  has  been*  resorted 
to.  That  intention  can  be  learned  only  from  the 
instrument  itself.  But  if  we  do  resort  to  extra- 
neous evidence,  it  appears  that  current  money 
was  intended,  and  i;hat  paper  money  was  most 
naturally  within  the  contemplation  of  the  par- 
ties, because  there  was  little  specie  in  circula- 
tion. The  law  was  intended  to  carry  into  effect 
the  intention  of  the  parties. 

It  has  been  said  that  the  consideration  must 
be  a  past,  and  not  an  accruing  consideration. 

But  here  the  consideration  was  past.  The 
grantor  had  parted  with  his  whole  right  and  es- 

In  an  action  of  debt  for  rent  upon  a  demise 
by  deed,  it  is  not  necessary  to  aver  occupation 
and  enjoyment.  The  deed  itself  is  the  consid- 
eration. 

February  14.  Masshaix,  Oh.  J.,  after  stat- 
ing the  facts  of  the  case,  delivered  the  opinion 
of  the  Court. 

This  suit  was  instituted  to  recover  the  rent  in 
arrear  under  the  deed,  executed  in  August, 
1779,  a  part  of  which  rent  had  accrued  during 
the  circulation  of  paper  money. 

The  circuit  court  decreed  that  the  rents  which 
became  payable  in  the  years  1780  and  1781 
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should  be  adjusted  by  the  scale  of  depreciation, 
when  they  respectively  became  due,  and  that 
the  rents  accruing  afterwards  should  be  dis- 
charged in  specie. 

From  this  decree  Faw  appealed  to  this  court, 
and  it  is  alleged  that  the  decree  of  the  court 
below  is  erroneous,  because, 

1st  The  contract  of  August,  1777,  is  within 
the  2d  section  of  the  act  of  the  Virginia  assem- 
biy,  which  has  been  cited.    And,  if  so, 

*2d.  That  it  is  not  within  the  5th  see-  [*2a 
tion  of  that  act. 

The  descriptive  words  of  the  act  of  assembly 
are,  "all  debts  and  contracts  entered  into,  or 
made,  in  the  current  money  of  this  state,  or  of 
the  United  States,"  "now  remaining  due  and 
imfulfilled,  or  which  may  become  due,  at  any 
future  day  or  days,  for  the  payment  of  any  sum 
or  sums  of  money."  These  words,  it  is  urged, 
comprehend  in  express  terms  the  Very  contract 
now  before  the  court.  That  contract  is  an  en- 
gagement entered  into  within  the  time  specified 
by  the  act  to  pay  several  sums  of  current  monev 
in  future.  To  make  the  case  stiH  stronger,  con- 
tracts for  gold  and  silver  coin,  tobacco,  or  any 
other  specific  property,  are  expressly  excepted 
out  of  the  operation  of  the  law.  When  those 
who  introduced  these  exceptions  were  so  very 
cautious  as  expressly  to  take  a  contract  for  to- 
bacco, or  other  specific  property,  out  of  the 
operations  of  a  law  made  solely  for  money  con- 
tracts, there  are  additional  inducements  to  be- 
lieve that  every  possible  contraci;  not  included 
within  the  exceptions,  was  designed  to  be  com- 
prehended in  the  general  rule. 

It  is  admitted  in  argument,  by  the  counsel 
for  the  appellee,  that  the  terms  used  in  the  first 
part  of  the  section  are  such,  that  if  they  stood 
alone,  they  would  include,  in  their  letter,  the 
case  at  bar;  but  it  is  contended,  that  there  are 
subsequent  words  which  limit  those  just  quoted, 
80  as  to  restrain  their  operation  to  contracts 
<»pable  of  being  extinguished.  These  words  are, 
that  upon  payment  of  what  was  the  value  of 
the  debt  or  contract  at  the  time  it  was  entered 
into,  "the  debtors  or  contractors  shall  be  for 
ever  discharged  of  and  from  the  said  debts  or 
contracts."  These  words,  it  is  said,  can  only 
apply  to  temporary  contracts,  such  as  may  be 
completely  fulfilled,  and  from  which  the  debtors 
or  contractors  may  in  the  language  of  the  law. 
**be  forever  discharged." 

It  will  not  be  denied  that  there  is  much 
weight  in  this  argument;  but  it  does  not  appear 
to  the  court  to  be  strictly  correct.  In  searching 
for  the  literal  construction  of  an  act,  it  woidd 
seem  to  be  ^nerally  true,  that  positive  and  ex- 
plicit provisions,  comprehending  in  terms  a 
•whole  class  of  cases,  are  not  to  be  re-[*24 
strained,  by  applying  to  those  cases  an  implica- 
tion drawn  from  subsequent  words,  unless  that 
implication  be  very  clear,  necessary,  and  irre- 
sistible. In  the  present  case,  the  implication 
does  not  appear  to  the  court  to  be  of  that  de- 
scription. A  contract  for  the  payment  of  distinct 
sums  of  money,  at  different  periods,  is  very 
much  in  the  nature  of  distinct  contracts.  An  ac- 
tion of  debt  lies  for  each  sum  as  it  becomes  due, 
and  when  that  sum  is  paid,  the  debtor  or  con- 
tractor is  forever  discharged  from  the  contract 
to  pay  it.  To  understand  in  this  sense  the  words 
of  the  act  which  are  considered  as  restrictive, 
docs  not  appear  to  the  court  to  be  such  a  vio- 
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lenoe  to  their  natural  import  as  to  be  inadmissi- 
ble; and  to  understand  them  in  this  sense  rec- 
onciles the  different  parts  of  the  clause  with 
each  other. 

But  although  the  counsel  for  the  appellee 
may  not  have  established  the  literal  construc- 
tion for  which  they  insist,  yet  so  much  weight  ia 
admitted  to  be  in  the  argument,  that  if  they 
succeed  in  showing  the  case  to  be  out  of  the  mis- 
chief intended  to  he  guarded  against,  or  out  of 
the  spirit  of  the  law,  the  letter  would  not  be 
deemed  so  unequivocal  as  absolutely  to  exclude 
the  construction  they  contend  for. 

It  is  urged,  that  the  mischief  designed  to  be 
guarded  against,  is  confined  to  temporary  eon- 
tracts,  and  that  by  the  spirit  of  the  law,  and  the 
construction  it  has  received,  the  time  when  the 
consideration,  on  whldi  the  debt  is  founded, 
moved  from  the  creditor,  is  the  real  date  of  con- 
tract. 

But  the  court  perceives  no  sufficient  ground 
for  saying  that  this  case  is  taken  out  of  the  mis- 
chief or  spirit  of  the  law  by  either  of  the  cir- 
cumstances which  luive  been  relied  on. 

The  only  real  reason  for  supposing  that  the 
law  might  not  be  designed  to  comprehend  inter- 
minable contracts  is,  that  as  paper  money  must 
unavoidably  cease  to  circulate  during  the  con- 
tinuance of  the  contract,  the  parties  must  have 
measured  their  agreement  by  a  more  permanent 
standard. 

25*]  *Very  great  respect  is  certainly  due  to 
this  argument,  but  it  cannot  be  denied  that  an 
agreement,  which  is  to  subsist  for  a  very  great 
length  of  time,  as  for  a  thousand  years,  would 
be  entered  into  with  precisely  the  same  senti- 
ments as  an  agreement  to  subsist  for  ever.  The 
contracting  parties  would  be  as  confident  in  the 
one  case  as  in  the  other,  that  the  agreement 
would  subsist  after  the  paper  currency  would 
cease  to  circulate.  Yet  an  agreement  for  a  thou- 
sand years  would  be  within  the  very  words  and 
spirit  of  the  law,  which  plainly  comprehends 
engagements  for  different  sums  of  money,  to  be- 
come due  in  future  at  different  periods.  To 
suppose  a  distinction  to  have  been  contemplated 
between  two  such  cases,  is  to  suppose  a  course 
of  reasoning  too  unsubstantial,  and  too  finely 
drawn  for  uie  regulation  of  human  action.  It 
seems  to  be  the  date,  and  not  the  duration  of 
the  contract,  which  was  regarded  by  the  legisla- 
ture. The  act  is  applied  £rectly  to  the  date  of 
contract,  and  the  motive  for  making  it  was,  that 
contracts  entered  into  during  the  circulation  of 
paper  money,  ought  in  justice  to  be  discharged, 
by  a  sum  differing  in  intrinsic  value,  from  the 
nominal  sum  mentioned  in  the  contract,  and 
that  when  the  legislature  removed  the  delusive 
standard,  by  which  the  value  of  the  thing  ac- 
quired had  been  measured,  they  ought  to  pro- 
vide that  justice  should  be  done  to  the  parties. 

That  the  time  when  the  consideration  was  re- 
ceived constitutes  the  date  of  contract,  accord- 
ing to  the  intention  of  the  act,  seems  not  to  be 
a  correct  opinion;  nor,  if  correct,  would  it  af- 
fect the  present  case. 

If,  for  example,  a  contract  had  been  entered 
into  in  1779,  to  be  executed  in  1789,  whereby  a 
specific  sum  in  current  money  was  to  be  given 
for  property  then  to  be  delivered,  no  doubt 
would  l^  entertained  but  that  the  case  would 
come  within  the  law,  although  the  thing  sold 
would  pass  out  of  the  vendor  after  the  first  of 
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January,  1782;  yet  the  contract  to  pay  tlM 
money  was  entered  into  in  1779,  and  in  the  gen- 
eral legislative  view  of  the  subject,  the  value  of 
the  money  at  the  date  of  the  contract  is  sup- 
posed to  have  regulated  the  price  of  the 
article. 

*If  in  the  case  of  rents,  this  argument  [*26 
of  the  counsel  for  the  appellees  was  correct,  it 
would  follow  that  rents  accruing  during  the  cir- 
culation of  paper  money,  or  leases  made  before 
the  first  of  January,  1777,  were  within  the  op- 
eration of  the  act.  If  enjoyment  is  the  consid- 
eration for  which  the  rent  becomes  payable,  and 
the  date  of  the  consideration  is  in  the  spirit  of 
the  act  the  date  of  contract,  then  rents  accruing 
between  the  first  of  January,  1777,  and  the  finre 
of  January,  1782,  or  leases  made  prior  to  the 
former  period,  would  be  payable  according  to 
the  scale  of  depreciation,  and  rents  accruing 
after  the  first  of  January,  1782,  or  leases  made 
for  a  short  term  of  years,  when  depreciation 
was  actually  at  the  rate  of  500  for  one,  wotdd 
be  payable  in  specie  at  their  nominal  sum. 
These  consequences  follow  inevitably,  from  the 
construction  contended  for,  and  yet  it  is  be- 
lieved, that  no  person  would  admit  an  exposi- 
tion which  he  acknowledged  to  involve  them. 

The  position,  then,  that  the  value  of  the  mon- 
ey at  the  time  when  the  consideration  for  which 
it  was  to  be  paid  was  received,  is  the  standard 
by  which  the  contract  is  to  be  measured,  is  not 
a  correct  one,  and  it  correct,  it  would  not  apply 
to  this  case,  because  the  real  consideration  u 
found  in  the  contract  itself,  by  which  the  right 
to  enjoy  the  premises  is  conveyed  from  the 
grantor  to  the  grantee.  This  right  was  de- 
feated by  subsequent  events,  but  does  not  orig^ 
inate  in  those  events. 

This  case  cited  from  1  Wash.  8,  by  no  means 
conflicts  with  this  opinion.  In  that  case  it  wae 
decided  that  where  a  written  instrument  die- 
closes  on  its  face  any  matter  which  proves  that 
the  contract  itself  was  of  a  date  anterior  to  the 
paper  by  which  it  is  evidenced,  as  when  a  bond 
carries  interest  from  a  past  day,  the  contraot 
shall  be  considered  as  of  a  date  antecedent  to 
its  execution,  and  the  scale  of  that  antecedent 
date  shall  be  applied  to  it.  The  reason  ot  thle 
decision  is,  that  the  price  of  the  article  sold 
was  measured  in  nominal  money,  according  to 
its  value  at  the  date  of  the  original  contract^ 
and  not  according  to  its  value  when  the  instru- 
ment of  writing  was  executed. 

•It  is,  then,  the  opinion  of  the  Court,  [•2T 
that  the  contract  of  the  5th  of  August,  1779, 
comes  within  the  second  section  of  ^e  act  ^di- 
recting the  mode  of  adjusting  and  settling  the 
payment  of  certain  debts  and  contracts,  and 
for  other  purposes." 

It  remains  to  inquire  whether  it  is  a  ease 
proper  for  the  intemosition  of  that  equitable 
power  which  is  conferred  on  the  court  by  the 
fifth  section  of  that  act,  and  if  so,  in  what  man- 
ner, and  to  what  extend  that  power  ought  to  be 
interposed. 

It  IS  contended  by  the  counsel  for  the  appel- 
lant that  this  case  does  not  come  within  the 
fifth  section  of  the  act,  because, 

1st.  That  section  is  designed  only  for  the 
benefit  of  debtors. 

2d.  No  testimony  out  of  a  written  contract 
can  be  admitted  to  explain  it. 

8d.  II  the  testimony  be  admitted,  it  does  not 
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prore  one  of  those  eztraordinarj  eases  which 
wUI  be  entitled  to  the  benefits  of  that  section. 

1st.  The  fifth  section  is  designed  only  for  the 
benefit  of  debtors. 

That  the  provisions  of  an  act,  for  the  reg^ila- 
tion  of  contracts,  should  be  designed  uniformly 
to  benefit  one  of  the  parties  only,  is  at  first  view 
a  proposition  replete  with  so  much  injustice, 
that  the  person  who  would  maintain  it  must 
certainly  show,  either  that  the  words  of  the  act 
will  admit  fairly  of  no  other  construction,  or 
that  legislative  aid  on  one  side  only  was  requi- 
site in  order  to  do  right  between  the  parties. 

The  counsel  for  the  appellants  endefivor  to 
maintain  both  these  propositions,  and  if  they 
succeed  in  either,  the  case  is  clearly  with  them. 

In  reasoning  from  the  words  of  the  law  they 
say,  that  the  two  cases  put  are  by  way  of  ex- 
S8*]  ample,  and  as  *they  are  both  cases  where 
the  scale  established  by  the  act  is  to  be  departed 
from,  for  the  benefit  of  the  debtor,  the  general 

rrer  afterwards  given  to  the  court  ought  to 
considered  as  designed  to  furnish  a  remedy 
in  other  similar  cases  not  occurring  at  the  time 
to  the  legislature. 

Ihe  words  of  the  section  are,  "that  where  a 
suit  shall  be  brought  for  the  recovery  of  the 
debt,  and  it  shall  appear  that  the  value  thereof 
hath  been  tendered  and  refused;  or  where  it 
shall  appear  that  tne  nonpayment  thereof  hath 
been  owing  to  the  creditor;  or  where  other 
circumstances  arise,  which,  in  the  opinion  of 
the  court  before  whom  the  cause  is  brought  to 
issue,  wo\ild  render  a  determination  agreeable 
to  the  above  table  unjust;  in  either  case  it  shall 
and  may  be  lawful  for  the  court  to  award  such 
Jud^ent  as  to  them  shall  appear  just  and 
equitable." 

The  terms  used  in  the  third  member  of  the 
sentence,  are  certainly  very  comprehensive,  and 
their  general  natural  import  does  not  appear  to 
be  so  restrained  by  their  connection  with  other 
parts  of  the  section,  as  necessarily  to  confine 
their  operation  to  cases  where  debtors  only  can 
derive  advantage  from  them. 

The  legislature  was  performing  a  very  extra- 
ordinary act.  It  was  interfering  in  the  mass  of 
eontracts  entered  into  between  the  first  of  Jan- 
vary,  1777,  and  the  first  of  January,  1782,  and 
ascertaining  tne  value  of  those  contracts  by  a 
rule  different  from  that  which  had  been  'adopted 
by  the  parties  themselves.  Although  the  rule 
might  in  the  general  be  a  just  one,  yet  that  it 
would  often  produce  excessive  injury  to  one  or 
other  of  the  parties,  must  have  been  foreseen. 
It  was,  therefore,  in  some  measure  necessary  to 
vest  in  the  tribunals  applying  this  rule  a  power 
to  relax  its  rigor  in  such  extraordinary  cases. 
This  sentiment  might  produce  the  fifth  section, 
and  if  it  did,  the  general  terms  used  ought  to 
be  applied  to  the  relief  of  the  injured  party, 
whether  he  was  the  creditor  or  the  debtor. 

The  opinion  that  the  creditor  could  not  in 
the  contemplation  of  the  legislature  be  the  in- 
29*]  jured  party,  because  *the  scale  of  depre- 
dation gave  nim  the  full  value  of  his  contract, 
does  not  seem  to  be  perfectly  correct.  Accord- 
ing to  the  law  of  the  contract,  all  moneys 
accruing  imder  it,  which  were  not  received 
during  the  currency  of  paper,  would  be  payable 
in  sucn  other  money  as  might  be  current  at  the 
time  of  pavment.  It  is  impossible  to  say  by 
any  general  rule  what  influence  the  knowledge 
of  this  principle  might  have  on  the  parties,  in 
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every  case  where  the  contract  was  continuing, 
and  was  to  be  fulfilled  at  future  very  distant 
periods.  Unless  the  rule  applyixiff  to  such  cases 
possessed  some  degree  of  fiexibili^,  it  is  appar- 
ent that  the  one  or  the  other  of  the  parties 
would  often  be  injured,  by  the  interference  of 
the  legislature  with  their  contract,  and  this  in- 
jury would  most  generally  be  sustained  by  tiie 
creditor,  in  all  cases  like  that  at  bar,  because 
in  all  such  cases  the  conviction  that  a  more 
valuable  medium  than  that  circulating  at  the 
time  would  return  during  the  continuance  of 
the  contract,  must  have  had  considerable  infiu- 
enoe  on  the  parties  in  fixing  the  sum  of  money 
agreed  to  be  paid. 

There  appears,  therefore,  nothing  in  the  state 
of  the  parties  to  be  affected  by  the  fifth  section 
of  the  act,  which  should  prevent  its  application, 
either  to  creditors  or  debtors,  as  the  real  justice 
of  the  case  may  require. 

But  admitting  the  correctness  of  this  opinion, 
it  is  contended  that  no  circumstances  can  be 
given  in  evidence  to  explain  a  written  contract, 
and,  therefore  it  is  said,  that  the  judgment  of 
the  court  in  this  case  must  be  governed  abso- 
lutely by  the  deed  of  August,  1779,  unless  other 
subsequent  and  independent  events  should  con- 
trol that  deed. 

The  rule  which  forbids  a  deed  to  be  contra- 
dicted, or  explained  by  parol  testimony,  is  a 
salutary  one,  and  the  court  is  not  disposed  to 
impair  it.  The  application  of  that  rule  to  this 
case,  however,  is  not  perceived.  The  testimony 
which  brings  this  contract  within  the  fifth  sec- 
tion, neither  contradicts  nor  explains  the  deed. 
It  is  not  pretended  that  tne  deed  was  not  ex- 
ecuted on  the  consideration  expressed  on  the 
face  of  it.  But  according  *to  the  law  [*30 
which  existed  when  the  deed  was  executed, 
that  consideration  would  be  payable  only  in 
gold  and  silver  coin,  when  gold  and  silver  coin 
should  become  the  only  currency  of  the  country. 
The  law  changing  the  nominal  sum  of  money 
by  which  the  debt  should  be  discharged,  and 
giving  a  general  rule  by  which  a  different  sum, 
from  that  agreed  on  by  the  parties,  is  to  be 
paid  and  received,  authorizes  a  departure  from 
the  rule  where  circumstances  shall  arise  which 
render  a  determination  agreeable  to  it  unjust. 
The  examination  of  these  circumstances  is  not 
entered  into  for  the  purpose  of  contradicting 
or  explaining  the  deed,  but  for  the  purpose  of 
determining  which  of  two  rules  given  by  the 
statute  altering  the  law  of  the  contract  does 
really  govern  the  case. 

The  argument  that  the  exception,  if  it  re- 
ceives the  construction  which  the  court  seems 
inclined  to  give  it,  would  destroy  the  rule,  must 
be  founded  on  a  supposition  that  in  every  case 
the  circumstances  would  be  looked  into,  and  a 
slight  injustice  in  the  application  of  the  scale 
of  depreciation  to  the  contradt  would  be  deemed 
a  sufficient  motive  for  departing  from  it.  But 
this  is  not  the  opinion  of  the  court,  and  it  may 
very  readily  be  perceived  that  the  great  mass 
of  contracts  made  during  the  circulation  of 
paper  money,  may  be  decided  by  a  general  scale 
estimating  the  value  of  those  contracts,  al- 
though there  may  be  very  strong  features  in 
some  few  cases,  which  distinjniish  them  as  of 
such  peculiar  character,  that  they  are  embraced 
by  the  clause  which  measures  their  value  by 
the  standard  of  justice. 

But  although  the  just  construction  of  the 
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5th  teetion  of  the  Uw  admits  a  ereditor,  who 
would  be  ffreatlj  injured  by  the  application  of 
the  generu  rule  to  his  case,  to  show  droum- 
stances  which  authorize  a  departure  from  that 
rule;  it  is  contended  that  such  circumstances 
have  not  been  shown  in  the  cause  under  oon- 
sideration. 

It  is  said  that  the  case  ought  to  be  an  extra- 
ordinary one;  that  the  circumstances  ought  to 
be  uncommon  which  would  warrant  a  depart- 
ure from  the  oeneral  principle  establishea  for 
the  ffovemment  of  contracts  generally. 
31*  J  *This  is  true,  and  the  oourt  would  cer- 
tainly not  feel  itself  at  liberty  to  exercise  on  a 
common  occasion  a  discretionary  power,  limited 
only  by  the  opinion  entertained  of  the  naked 
Justice  of  the  case. 

But  this  appears  to  the  oourt  to  be  an  extra- 
ordinary case.  The  evidence  goes  a  great  way 
in  proving  that  the  parties  to  the  contract  be- 
lieved that  the  sums  becoming  due  under  it, 
would  at  no  distant  period  be  payable  in  specie 
only.  This  testimony  is  the  more  to  be  crecuted, 
hecauM  it  is  not  easy  to  conceive  any  other 
motive  for  disposing  of  the  property  on  the 
terms  on  which  it  was  parted  with;  and  still 
more,  because  such  was  the  operation  of  the 
existing  law  on  the  contract  when  it  was  entered 
into.  Under  this  impression,  an  impression 
warranted  by  the  law  of  the  land,  a  very  valu- 
able property  has  been  conveyed  away  for  what 
would  have  been,  under  the  then  existing  law, 
a  full  consideration,  but  which  a  subsequent 
act  of  the  legislature  has  reduced  certainly  to  a 
tenth,  perhaps  to  a  twentith,  of  the  real  value 
of  the  estate  disposed  of. 

Such  a  case  is,  in  the  opinion  of  the  court, 
an  extraordinary  case,  which  is  completely 
entitled  to  the  extraordinary  relief  furnished 
by  the  act  which  has  occasioned  the  mischief. 

In  inquiring  to  what  extent  this  relief  ought 
to  be  afforded,  or,  in  the  words  of  the  law, 
what  "judgment  will  be  just  and  eouitable," 
the  court  can  perceive  no  other  guide  oy  which 
its  opinion  ouffht,  in  this  case,  U>  be  regulated, 
but  tne  real  value  of  the  property  at  the  time  it 
was  sold.  The  record  does  not  furnish  satis- 
factory evidence  of  this  value.  It  is  proved 
that  a  lot  not  superior  to  that  which  occasioned 
the  present  contest,  rented,  in  the  year  1774, 
for  131.  5«.  per  annum,  and  that  other  lots, 
perhaps  not  eoual  to  it,  rented  in  1784,  for  252. 
per  annum.  It  is  even  proved  that  a  small 
part  of  the  very  lots,  about  the  value  of  which 
the  inquiry  is  now  to  be  made,  rented  in  the 
year  1784,  on  a  ground  rent  for  ever,  for  252. 
1641.  per  annum.  These  are  very  strong  circum- 
stances in  support  of  the  decree  of  the  circuit 
court,  fixine  tne  rent  at  261.  per  annum,  the 
32*]  *nominal  sum  mentioned  in  the  lease. 
But  a  majority  of  the  judges  are  of  opinion 
that  the  value  must  be  ascertained  by  a  less 
erring  standard. 

Neither  the  value  in  1774,  nor  in  1784,  ought 
to  regulate  the  rent.  The  value  at  the  date  of 
the  contract  must  be  the  sum  which  in  equity 
and  justice  the  lessee  ought  to  pay,  and  as  this 
value  is  not  ascertained  by  the  testimony  in  the 
record,  it  ought  to  be  found  by  a  jury.  In 
finding  this  value,  however,  the  jury  ought  not 
to  be  governed  by  the  particular  difficulty  of 
obtaining  gold  and  silver  coin  at  the  time,  but 
their  conduct  ought  to  be  regulated  by  the  real  I 
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value  of  the  property,  if  a  solid  omiivaleiit  for 
specie  had  been  made  receivable  in  lieu  thereof. 
Cm  these  principles  the  court  has  directed  the 
following  decree: 

This  cause,  which  was  abated  by  the  deatli 
of  the  appellee,  and  was  revived  in  the  name 
of  his  administrator,  came  on  to  be  heard  on 
the  transcript  of  the  record,  and  was  fully 
argued  by  counsel.  On  consideration  whereof^ 
the  court  is  of  opinion  that  there  is  error  in  the 
decree  of  the  circuit  court  in  this;  that  ^ 
rents  reserved  in  the  lease  in  the  proceedings 
mentioned,  bearing  date  the  5th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-nine,  and  which  were  in 
arrear  and  impaid,  were  decreed  to  be  paid  at 
their  value  according  to  the  scale  of  deprecia- 
tion when  the  same  became  due ;  and  that  those 
rents  which  accrued  after  the  first  of  January, 
1782,  are  decreed  to  be  paid  according  to  the 
nominal  sum  mentioned  in  the  lease;  whereas, 
the  annual  rent  reserved  in  the  said  lease  ought 
to  be  reduced  to  such  a  sum  in  specie,  as  the 
property  conveyed  was,  at  the  date  of  the  con- 
tract, actually  worth;  to  ascertain  which,  the 
evidence  of  the  cause  not  being  sufficient  for 
that  purpose,  an  issue  ought  to  have  been  di- 
rected, according  to  the  verdict^  on  whidk»  if 
satisfactory  to  the  court,  the  final  decree  ought 
to  have  been  rendered. 

This  court  is,  therefore,  of  opinion,  that  the 
decree  rendered  in  this  cause  in  the  circuit  court 
for  the  county  *of  Alexandria  ought  to  [*33 
be  reversed,  and  it  is  hereby  revered  and  an- 
nulled; and  the  court,  proceeding  to  give  such 
decree  as  the  circuit  court  ought  to  have  given, 
doth  decree  and  order  that  an  issue  be  directed 
between  the  parties,  to  be  tri^  at  the  bar  of 
the  said  circuit  court,  in  order  to  ascertain 
what  was  the  actual  annual  value  in  specie,  or 
in  any  other  money  equivalent  thereto,  of  the 
half-acre  lot  of  ground  which  was  conv^ed, 
by  the  executors  of  John  Alexander,  deceased, 
to  Abraham  Faw,  on  the  5th  day  of  August, 
1779,  and  that  in  the  account  between  the  par- 
ties, in  order  to  a  final  decree,  the  representa- 
tives of  said  Philip  Marsteller  be  allowed  a 
credit  for  the  rent  which  has  accrued,  and 
which  remains  unpaid,  estimating  the  said 
annual  rent  at  sucn  sum  as  the  verdict  of  a 
jury,  to  be  approved  of  by  the  said  circuit 
court,  shall  ascertain  the  half-acre  lot  of  ground 
before  mentioned  to  have  been  fairly  worth,  at 
the  date  of  the  contract  under  which  the  same 
is  claimed  by  the  said  Abraham  Faw. 


OGLE  «.  LEB. 

If  a  question  upon  which  the  Judges  below  dUfer 
In  opinion  be  certified  to  this  courtL  and  here  de- 
cided, the  parties  are  not  precluded  from  a  writ 
of  error  on  the  final  Judgment,  when  the  whole 
cause  will  be  before  the  court. 

THIS  cause  came  up  to  this  court,  upon  a 
question  on  which  the  opinions  of  the  judges 
of  the  circuit  court  were  opposed. 

It  was  made  a  question,  whether  this  court 
would  consider  the  whole  case,  or  only  the 
question  upon  which  the  court  below  divided. 
The  Court  were  unanimously  of  opinion,  that 
they  could  only  consider  the  single  question 
upon  which  the  judges  below  divided  in  opin- 
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Km,  but  that  the  parties  will  not  be  precluded 
from  briDffing  a  writ  of  error  upon  the  final 
judgment  below;  and  the  whole  cause  will  then 
be  before  the  court.  A  court  may  at  any  time 
reverse  an  interlocutory  decree. 

The  case  was  afterwards  settled  by  the  par- 
ties. 


PENNINGTON  v,  OOXE. 

Sncar  refined  but  not  sold  and  sent  out  of  the 
manafactory,  before  the  1st  of  July,  1802.  is  not 
limble  to  any  doty  upon  being  sent  out  after  that 
day. 

THIS  was  a  feigned  issue,  between  Tendi 
Goxe,  a  citizen  of  the  state  of  Pennsylvania, 
and  Edward  Pennington,  a  citizen  of  the  state  of 
34*]  New  York,  to  try  the  question,  •whether 
sugar  actually  refined,  but  not  sold  and  sent  out 
of  the  manufactory,  before  the  1st  of  July, 
1802,  is  liable  to  any  duty  to  the  United  States, 
upon  being  sent  out  after  that  day. 

This  question  arose  upon  the  act  of  Congress, 
entitled  "An  act  to  repeal  the  internal  taxes," 
passed  April  8,  1802,  vol.  8,  p.  58. 

The  declaration  was  upon  a  wager,  that  the 
United  States  were  entitled  to  collect  the  duty, 
and  stated  the  following  facts :  That  Penning- 
ton was  a  refiner  of  sugar,  within  the  meaning 
of  the  several  acts  of  Congress  imposing  a  duty 
on  refined  sugars;  that  he  had  refined  a  quan- 
tity of  sugar  between  the  31st  of  March  ana  the 
1st  of  July,  1802,  which,  if  the  act  fo^  repealing 
the  interna]  taxes  had  not  been  made,  would 
have  been  liable  to  a  duty,  exceeding  in  the 
whole,  the  sum  of  2,600  dollars;  that  he  did 
from  day  to  day  enter  in  a  book  or  paper  kept 
for  that  purpose,  all  the  sugar  refined  by  him  as 
aforesaid,  but  that  he  did  not,  on  the  1st  of  Oc- 
tober, 1802,  render  any  account  of  the  suffar 
which  he  had  so  refilled  to  any  officer  of  the 
revenue,  nor  did  he  produce  to  any  such  officer 
(though  required)  tne  original  booic  or  paper 
whereon  the  entries  from  day  to  day  were  made 
as  aforesaid,  nor  did  he  on  the  said  1st  of  Octo- 
ber, nor  at  any  time  before  or  since,  pay  or  se- 
cure any  duties  upon  the  said  quantity  of  su^ar 
so  refined  by  him  as  aforesaid,  during  the  period 
aforesaid;  that  the  same  was  not  sent  out  of 
the  manufactory  before  the  1st  of  July,  1802, 
but  that  the  whole  had  been  since  sent  out,  viz., 
on  the  30th  of  September,  1802.  To  this  decla- 
ration there  was  a  general  demurrer  and  join- 
der; and  it  was  agreed  that  no  advantage  should 
be  taken  of  want  of  form  in  the  proceedings. 

The  judgment  of  the  circuit  court  of  the  dis- 
trict of  Pennsylvania  was  for  the  plaintiff  be- 
low, and  the  defendant  brought  the  writ  of 
error. 

The  act  imposing  the  duty  was  passed  June 
5tn,  1794,  vol.  8,  p.  93,  and  is  entitled,  "An 
act  lajring  certain  duties  upon  snuff  and  refined 
su^rs." 

The  2d  section  enacts,  that  from  and  after 
the  30th  of  September,  i794,  'there  be  levied, 
35*]  collected,  and  paid,  *upon  all  sugar 
whidi  shall  be  refined  withhi  the  United  States, 
a  duty  of  two  cents  per  pound." 

The  3d  section  directs,  ^'that  the  duties  afore- 
•aid  shall  be  levied,  collected  and  accounted 
lor,"  by  certain  officers  therein  described. 

The  5th  section  directs,  that  every  refiner  of 
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sugar  shall  make  true  and  exact  entry  and  re- 
port in  writing,  at  the  office  of  inspection,  of 
everv  house  or  building  where  such  business 
shall  be  carried  on,  and  every  pan  or  boiler,  to- 
gether with  the  capacity  of  ea<m ;  and  shall  also 
give  bond  in  the  sum  of  6,000  dollars,  with  oon- 
dition  that  he  will  enter  in  a  book  or  paper,  to 
be  kept  for  that  purpose,  all  sugar  which  he 
shall  refine^  and  the  (quantities  from  day  to  dav 
sent  out  of  the  building,  where  the  same  shaU 
have  been  refined;  and  shall  on  the  first  day  of 
January,  April,  July  and  October,  in  each  year, 
render  a  just  and  true  account  of  all  the  refined 
sugar  which  he  shall  have  sent  out,  from  the 
time  of  the  last  account  rendered,  producing 
and  showing  therewith  the  original  book  or 
paper,  whereon  the  entries  from  day  to  dav,  to 
be  made  as  aforesaid,  have  been  made;  ''and 
he  shall,  at  the  time  of  rendering  each  account, 
pay  or  secure  the  duties  whi<m  by  this  act 
oup^ht  to  be  paid  upon  the  refined  sugar  in  the 
said  account  mentioned." 

By  the  7th  section,  it  is  enacted,  that  every 
refiner  of  sugar  shall,  yearly,  being  thereunto 
required  by  an  officer  of  inspection,  make  oath 
that  the  accounts  which  have  been  by  him  ren- 
dered of  the  quantities  of  refined  sugar  by  him 
sent  out  of  the  building,  have  been  just  and 
true. 

By  the  10th  section,  it  is  enacted,  nhat  all 
snuff  and  refined  sugar,  which  shall  have  bem 
manufactured,  or  made  within  the  United 
States,  in  manner  aforesaid,  after  the  said  30th 
dav  of  September  next,  whereof  the  duties  afore- 
said have  not  been  duly  paid  or  secured,  accord- 
ing to  the  true  intent  and  meaning  of  this  act, 
shall,  upon  default  being  made  in  tne  paying  or 
securing  of  the  said  duties,  be  forfeited,  and 
shall  and  mav  be  seized  as  forfeited,  by  any 
officer  of  the  inspection  or  of  the  customs." 

By  the  1 1th  section,  the  refiner  has  the  option 
to  pay,  upon  rendering  his  account,  ''the  d!ut1e« 
which  shall  ^thereby  appear  to  be  due  [*36 
and  payable,"  with  a  deduction  of  six  per  cent, 
for  prompt  payment^  or  to  give  bond  payable 
in  9  months. 

By  the  11th  section  a  drawback  of  the  duties 
"hereby  laid  upon  sugar  refined  within  tiie 
Unitea  States"  is  allowed  upon  exportation  to 
a  foreign  port. 

But  by  the  16th  section,  such  allowance  is 
not  to  be  made,  imless  the  exportor  shall  make 
oath  that  the  duties  have  been  paid  or  secured. 

The  20th  section  declares  it  shall  be  lawful 
to  export  refined  sugar  directly  from  the  manu- 
factory, free  from  dut^. 

The  1st  section  of  the  repealing  act  of  April 
6,  1802,  enacts,  "that  from  and  after  the  30th 
day  of  June  next)  the  internal  duties  on  stills 
and  domestic  distilled  spirite,  on  refined  sugars, 
licenses  to  retailers,  sales  at  auction,  carriages 
for  the  conveyance  of  persons,  and  stamped 
vellum,  parchment  and  paper,  shall  be  discon- 
tinued, and  all  acte  and  parte  of  acte  relative 
thereto  shall,  from  and  after  the  said  30th  day 
of  June  next,  be  repealed. 

"Provided,  that  for  the  recovery,  and  receipt 
of  such  duties  as  shall  have  accrued,  and  on  the 
day  aforesaid  remain  outetanding,  and  for  the 
payment  of  drawbacks,  or  allowances  on  the 
exportetion  of  any  of  the  said  spirite,  or  sugars 
legally  entitled  thereto,  and  for  the  recovery 

and  distribution  of  finnw  penalties  and  forfei- 
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tares,  and  the  remiBsion  thereof,  which  shall 
have  been  incurred  before  and  on  the  said  da^, 
the  provisions  of  the  aforesaid  acts  shall  remain 
in  fiill  force  and  Tirtue." 

Ingersoll,  for  the  plaintiff  in  error. 

By  the  repealing  act,  no  duties  upon  refined 
sugar  are  to  be  collected,  but  such  as  had  ac- 
crued and  remained  outstanding,  on  the  30th  of 
June,  1802.  The  sugars  in  question  were  re- 
fined before,  but  were  not  sent  out  until  after 
that  day;  and  the  question  is,  whether  the 
duties  upon  them  had  accrued  on  that  day,  and 
then  remained  outstanding.  We  contend  that 
37*]  the  duty  is  to  be  collected  'only  upon 
sugar  sent  out  of  the  building  in  which  it  was 
refined;  and  to  support  this  construction,  we 
rely  upon  the  general  tenor  of  the  act  which  im- 
posed the  duty.  It  is  a  rule  of  construction  of 
statutes,  that  "every  act,  upon  consideration  of 
all  the  parts  thereof  togetner,  is  the  best  ex- 
positor of  itself."  4  Inst.  325.  And  it  is  an- 
other sound  rule,  that  words  distributed  into 
different  sections,  are  to  be  considered  as  if  all 
were  in  one  section.  By  this  rule  the  6th  sec- 
tion of  the  act  of  June  6th,  1794,  is  to  be  con- 
nected with  the  2d.  What  is  general  in  the  2d 
is  thus  restricted  and  qualified  by  the  6th.  The 
2d  section  enacts  that  the  duty  shall  be  levied, 
collected  and  paid,  upon  all  sugar  refined  in  the 
United  States.  If  this  section  stood  alone,  it  is 
admitted  that  it  would  be  conclusive  against  the 
plaintiff  in  error.  But  it  is  limited  by  the  6th 
section  not  accidentally,  but  with  a  clear  view 
to  collection,  and  that  it  might  not  operate  as  a 
tax  upon  labor,  but  upon  consumption.  By 
this  section  two  accounts  are  to  be  kept;  one  of 
the  sugar  refined,  the  other  of  the  refined  sugar 
sent  out;  but  the  duty  is  only  upon  that  con- 
tained in  the  latter. 

If  the  words  of  both  sections  were  incorpo- 
rated into  one,  (and  they  are  to  be  construed  as 
if  they  were,)  it  would  read  thus;  upon  all 
sugar  refined  within  the  United  States,  and  sent 
out  of  the  buildinff,  &c.,  there  shall  be  levied, 
collected  and  paid,  a  duty  of  two  cents  per 
pound. 

The  account  of  sugar  refined,  but  not  sent 
out,  was  intended  merely  as  a  check.  It  was 
not  to  be  delivered,  but  shown,  to  the  officer, 
and  its  purpose  was  to  enable  him,  by  compar- 
ing the  amoimt  refined  with  that  sent  out,  and 
what  remained  on  hand,  to  estimate  the  correct- 
ness of  the  account  of  sugar  sent  out,  upon 
which  alone  the  duty  was  chargeable.  It  was 
clearly  the  intention  of  the  legislature,  that  the 
duty  should  be  paid  upon  su^ar,  only  in  such 
circumstances  as  would  show  that  the  tax  would 
fall  upon  the  consumer,  and  not  on  the  manu- 
facturer. 

But  it  will  be  contended  that  there  is  a  dis- 
tinction between  levying  and  collecting.  That 
the  duly  is  levied  upon  the  whole,  but  is  pay- 
able only  on  such  as  shall  be  sent  out. 

But  for  this  distinction  there  is  not  even  an 
intimation  in  the  act  of  Congress. 
*38]  *It  will  be  said  on  the  part  of  the  United 
States,  that  there  is  no  section  but  the  2d  which 
imposes  the  duty,  and  by  that  section  it  is  im- 
posed on  all  sugar  refined. 

But  why  impose  a  duty,  which  is  not  to  be 
collected  f 

It  is  agreed,  that  the  sending  out  is  a  pre- 
requisite to  the  payment.  What  use  can  there 
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be  in  imposing  a  duty,  upon  an  article  in  cir- 
cumstances which  prevent  its  collection? 

If  the  duty  arises  from  the  act  of  refining 
only,  the  6th  section  might  be  expunged,  and 
the  law  would  remain  the  same.  That  section 
is  of  no  use  unless  it  operates  upon  the 
second. 

The  words  "levied,  collected  and  paid,"  in  the 
2d  section,  are  commensurate,  though  not  of 
the  same  meaning.  The  word  "levied"  applies 
to  the  act  of  the  legislature  in  imposing  the 
duty.  "Collected,"  refers  to  the  act  of  the  of- 
ficer. •'Paid,"  to  the  act  of  the  par^.  •'Levied,'* 
means  the  same  as  imposed. 

Each  verb  has  the  same  subject.  The  same 
thin^  is  to  be  levied,  collected  and  paid.  Noth- 
ing IS  levied  but  what  is  to  be  collected;  noth- 
ing collected  but  what  is  to  be  paid ;  and  noth- 
ing is  to  be  paid  but  on  the  sugar  sent  out. 
Hence  no  duty  is  levied  but  upon  sugar  sent  out. 

There  is  no  analogy  between  this  duty  and 
that  upon  goods  imported.  There  the  duties  are 
payable  on  the  landing  of  the  goods,  and  arc 
payable  even  if  the  goods  are  destroyed  as  soon 
as  landed.  In  such  a  case  a  remission  of  the 
duties  is  matter  of  favor.  But  in  the  case  of 
refined  sugar  it.  is  not  so.  The  legislature  did 
not  intend  that  the  manufacturer  snould  be  the 
sufferer.  The  impost  laws  have  no  section  re- 
stricting the  general  imposition. 

The  bond  to  be  given  for  the  duties  on  sugar 
is  to  be  payable  in  nine  months  after  the  time 
of  sending  out,  not  of  refining. 

The  bond  g^ven  for  impost  is  payable  in  • 
months  after  importation. 

Hence,  if  any  analogy  exists,  the  argument 
derived  from  'it  is  in  favor  of  the  con-  [•39 
struction  that  the  duty  is  not  imposed  until  the 
sugar  is  sent  out. 

A  duty  not  to  be  paid,  is  no  duty. 

Suppose  the  refining  house  should  be  burnt, 
and  a  quantity  of  refined  sugar  destroyed,  no 
dui^  could  be  collected  upon  it.  The  relation 
of  debtor  and  creditor  had  not  arisen  between 
the  manufacturer  and  the  United  States.  The 
duty  had  not  accrued. 

That  it  be  sent  out,  is  descriptive  of  the  sub- 
ject matter  of  the  tax.  It  fixes  a  certain  stage 
of  the  business  of  a  manufacturer,  at  which  the 
duty  shall  attach.  It  ascertains  the  quality  and 
degree  of  refining,  which  otherwise  might  be 
the  subject  of  much  litigation.  Sugar  may  not 
be  fit  to  send  into  the  market,  and  yet  it  may  be 
strictly  said  to  be  refined. 

The  penalties  and  the  duty  must  correspond. 
The  duty  of  the  manufacturer  cannot  exceed 
the  penalty.  The  doctrine  of  relation  will  not 
extend  to  create  a  penalty  or  a  forfeiture.  The 
provisions  of  the  old  law  are  continued  by  the 
repealing  law,  only  as  to  penalties  and  forfeit- 
ures, "which  shall  have  been  incurred  be- 
fore or  on  the  30th  of  June,  1802."  As 
no  penalty  or  forfeiture  for  non-payment 
of  the  duty  could  be  incurred  until  after 
the  sugar  was  sent  out,  and  as  the  sugar 
was  not  sent  out  until  after  the  30th  of  Jime,  it 
is  evident  no  penalty  or  forfeiture,  as  to  that 
sugar,  could  "have  been  incurred  before  or  on 
that  day."  This  shows  that  the  provisions  of 
the  law  to  enforce  the  payment  of  duties  on  such 
sugar  were  not  continued,  and  is  a  strong  indi- 
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oation  of  the  will  of  the  legislature  that  none 
should  he  paid. 

All  the  provisions  in  the  act  of  1704,  subse- 

Sient  to  the  5th  section,  mention  the  subject  of 
e  duty  as  being  sugar  refined  and  sent  out. 
Thus  the  oath  mentioned  in  the  7th  section  is  to 
the  truth  of  the  account  of  sugar  sent  out. 

The  drawback,  the  account  to  be  rendered,  the 
tax  to  be  collected,  and  the  bond  for  securing 
the  duties,  refer  only  to  such  sugar  as  shall 
haye  been  sent  out. 

If  there  had  been  no  express  provision  in  the 
repealing  act,  and  the  duty  had  been  repealed 
40*]  generally  on  the  30th  'of  June,  no  duty 
could  have  be^  due  on  sugars  then  refined  but 
not  sent  out.  The  repealing  law  creates  no  ob- 
ligation on  the  refiner  to  render  an  account  of 
sugars  refined  before  and  sent  out  after  the 
30th  of  June.  If  the  duty  was  levied  upon  all 
sugars  refined  before  that  day,  and  payable  at 
any  future  indefinite  time  when  they  should  be 
sent  out,  it  would  be  necessary  to  keep  an  offi- 
cer in  pay  as  long  as  a  single  loaf  remained  in 
the  building.  All  parts  of  the  acts  were  to 
cease  after  the  30th  of  June,  unless  saved  by 
the  proviso ;  and  that  relates  only  to  the  recov- 
ery and  receipt  of  all  such  duties  as  had  then 
accrued  and  remained  outstanding,  and  such 
penalties  and  forfeitures  as  had  then  been  in- 
curred. 

The  question  then  recurs,  had  these  duties 
accrued,  and  were  they  remaining  outstanding 
on  the  30th  of  June?  The  word  "accrued" 
must  mean  arisen,  due ;  at  least  due  at  present, 
payable  in  future.  But  if.  they  were  due,  the 
officer  had  a  right  to  call  for  payment  or  secur- 
ity. It  cannot  be  said  to  have  accrued  until  it 
is  to  be  paid  or  secured.  But  the  words  "re- 
maining outstanding"  are  still  stronger.  "Shall 
have  accrued  and  remain  outstanding,"  that  is, 
havingbefore  accrued,  shall  remain  outstand- 
ing. These  expressions  imply  that  the  duties 
had  been  fixed  and  their  amount  ascertained; 
that  the  relation  of  debtor  and  creditor  had 
arisen,  and  that  the  duties  remained  unpaid 
either  through  negligence  or  indulgence. 

The  effect  of  the  construction  contended  for 
on  the  part  of  the  United  States  would  be  to 
throw  tne  whole  of  these  duties  upon  the  re- 
finer, for  he  could  not  make  a  difference  in  price 
between  the  sugars  refined  before,  and  those 
manufactured  after  the  30th  of  June.  This  ef- 
fect would  be  in  direct  hostility  to  the  general 
Srinciple  of  the  legislature  which  is  apparent 
lirough  the  whole  act,  and  which  was  to  tax 
consumption  and  not  labor. 

The  proviso  in  the  repealing  law  either  en- 
acts or  declares.  It  is  evident  that  it  does  not 
enact  any  new  regulations,  but  merely  declares 
the  continuance  of  former  provisions.  The 
remedy  given  by  the  former  act  was  only  by  ac- 
tion, or  forfeiture.  But  no  action  would  lay, 
nor  would  any  forfeiture  be  incurred,  until 
after  the  sugars  were  sent  out.  It  is  a  rule, 
that  upon  a  new  statute  which  prescribes  a  par- 
41  •]  ticular  remedy,  no  remedy  can  be  •talcen 
but  that  prescribed  by  the  statute.  2  Burr. 
1157,  Stevens  v,  Evans. 

But  it  will  be  objected  that  the  duties  out- 
standing meant  only  those  not  bonded,  because, 
when  bonded,  the  debt  is  due  by  bond  and  not 
as  a  duty.  But  the  law  is  not  so;  for  a  debt 
due  by  act  of  Congreaa  is  at  least  of  equal 
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diffnity  with  a  debt  due  by  bond,  and  eannot  be 
extinguished  by  it. 

Mr.  Ingersoll  cited  3  Burr.  1341,  The  Lead 
Company  v,  Richardeon,  to  show  that  an  act 
imposing  a  duty  is  not  to  be  extended  to  other 
subjects  than  those  expressly  described. 

Lincoln,  (Attorney  General  of  the  United 
States,)  and  Dallas,  for  the  defendant  in  error. 

The  whole  question  turns  on  the  operation  of 
the  repealing  act.  If  the  auty  had  accrued  and 
remained  outstanding  on  the  30th  of  June,  it 
was  unaffected  by  tiie  repeal. 

To  show  that  the  duty  accrued  on  the  act  of 
refining  the  sugar,  independent  of  the  act  of  re- 
moving it,  they  relied,  1st.  On  the  words  and 
spirit  of  the  act  of  1794;  and  2d.  On  the  ob- 
vious meaning  of  other  acts  in  pari  materick, 

1.  The  words  and  spirit  of  the  act. 

Every  revenue  system  consists  of  three  parts: 
1.  Tha  subject  of  the  tax.  2.  The  time  of  pay- 
ment; and,  3.  The  mode  of  collection. 

The  act  of  1794  discriminates  between  each 
of  these,  and  the  construction  must  not  oon- 
foimd  them. 

1.  The  subject  of  the  tax. 

The  title  of  the  act  is  general,  "duties  on 
snuff  and  refined  sugar,  not  on  the  quality  sold 
or  sent  out,  but  on  the  sugar  refined." 

The  2d  section  is  equally  general,  "upon  all 
sugar  which  shall  be  refined  within  the  United 
States.** 

*The  3d  section  directs  by  what  officers  [*42 
the  "duties  aforesaid"  shall  be  collected. 

The  2d  is  the  onlj  section  which  imposes  the 
duty,  the  3d  provides  for  its  collection,  and 
nothing  is  left  for  the  object  of  the  5th  but  to 
ascertain  the  time  of  the  payment. 

The  10th  section  contemplates  the  duty  as 
attaching  on  the  act  of  refining,  and  subjects  the 
sugar  to  forfeiture  after  removal,  if  the  duty 
shall  not  have  been  duly  naid  or  secured. 

The  subject  then  is  refined  sugar;  and  the 
process  of  refining  being  complete,  the  duty  ac- 
crues. 

Without  further  provision  there  could  be  no 
doubt  that  all  sugar  refined  between  the  30th  of 
September,  1794*  and  the  Ist  of  July,  1802, 
would  be  liable  to  duty. 

Every  subsequent  provision  respecting  the 
time  and  manner  of  payment  is  consistent  with 
this  imposition  of  the  duty.  No  express  trans- 
fer is  made  of  the  duty  from  the  act  of  refin- 
ing to  the  act  of  removing:  no  substitution  of 
the  quantity  removed  for  the  quantity  refined; 
no  words  restricting  the  general  expression  "all 
sugar  refined  within  the  United  States."  All 
the  subsec^uent  clauses  respect  the  payment,  not 
the  imposition  of  the  duty. 

2.  Time  of  payment. 

The  dut^  attaches  to  the  act  of  refining,  but 
the  fund  for  payment  is  created  by  the  act  of 
sale.  Hence  the  5th  section  directs  two  ac- 
counts to  be  kept,  one  of  the  whole  quantity  re- 
fined, the  other  of  such  as  shall  nave  been 
removed ;  and  that,  at  the  time  of  rendering  the 
latter,  the  refiner  "shall  pay  or  secure  the  du- 
ties, which  by  this  act  ought  to  be  paid,  upon 
the  refined  sugar  in  the  said  account  men- 
tioned." This  provision  evidently  is  intended 
only  to  ascertain  the  amount  which  shall  then 
be  payable.  The  duties  payable  bv  this  act  are 
on  all  the  sugar  refined;  if  on  all,  it  ought  in 
strictness  to  be  upon  every  part;  but  the  United 
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States  saj,  we  will  accept  a  partial  payment^  In 
cofuideration  that  you  have  not  yet  sold  the 
residue  of  ttie  sugar.  The  quarterly  account 
ascertains  the  amount  of  this  partial  payment; 
while  the  other  regulations  are  intended 
43*]  *to  enable  the  officer  to  ascertain  the 
gross  quantity  refined* 

The  terms  of  payment  show  how  and  when 
the  duty  shall  be  paid,  but  do  not  affect  the 
subject  of  the  tax. 

The  legislature  had  power  to  give,  or  to  re- 
fuse a  crodit;  but  the  modification  of  the  time 
or  terms  of  payment  does  not  create,  and  can- 
not discharge,  the  obligation  to  pay.  It  is  but 
tbe  common  case  of  deiitum  in  frntsenti,  soloeis- 
dum  in  fuiuro. 

By  the  20th  section,  sugar  may  be  exported 
directly  from  the  manufactoir  ''free  from  duty.*' 
This  shows  that  the  duty  had  attached,  but  waa 
not  to  be  exacted. 

2.  The  mode  of  collection  must  conform  to 
the  primary  and  secondary  objects  of  the  law. 
These  were,  1st.  A  revenue  form  all  refined  sug- 
ars; 2d.  Accommodation  in  payment. 

For  the  primary  object,  it  takes  measures  to 
ascertain  the  gross  quantity  refined.  For  the 
secondary  object,  it  takes  measures  to  ascer- 
tain the  quantity  removed  in  each  quarter.  For 
the  first,  it  obliges  the  manufacturer  to  enter 
and  report  his  house,  and  implements,  with  all 
additions  made  thereto,  under  a  penalty  and 
forfeiture;  and  to  give  a  bond  of  6,000  dollars, 
to  keep  an  account  of  all  sugar  refined  which  is 
to  be  quarterly  produced  to  the  collecting 
officer. 

For  the  2d  it  obliges  him  to  keep,  and  render 
quarterly  to  the  officer,  a  daily  accoimt  of  re- 
fined sugar  removed,  which  is  to  be  substan- 
tiated by  an  oath  if  required. 

Thus  all  the  provisions  of  the  act  harmonize 
with  each  other;  but  by  an  opposite  construc- 
tion, the  duty  is  made  incident  to  the  time  of 
payment,  and  not  the  time  of  payment  incident 
to  the  duty.  If  what  a  man  sells,  and  not  what 
he  refines,  is  the  subject  of  the  tax,  the  provi- 
sion to  ascertain  the  gross  quantity  refined  is 
useless  and  vexatious. 

It  is  true,  that  the  two  circumstances  of  re- 
fining and  removing  are  necessary  before  pay- 
44*]  ment  can  be  demanded,  *or  a  forfeiture 
for  non-payment  incurred;  but  the  obligation 
to  pay  is  co-eval  with  the  act  of  refining;  the 
duty  had  then  accrued,  and  must  remain  out- 
,  standing  until  the  removal  of  the  su^r.  The 
two  circumstances  are  distinct  in  words  and  in 

Surpose;  the  one  creates  the  duty,  the  other 
xes  the  time  of  payment.  To  connect  them  is 
to  amplify.,  not  only  the  words,  but  the  sense  of 
the  legislature;  but  to  keep  them  separate  pre- 
serves the  intention  of  the  law  in  consist^cy 
with  its  language. 

Hypothetical  arguments,  extreme  cases,  and 
arguments  ah  inoonvenienti,  cannot  alter  the 
law.  Such  are  the  cases  of  the  sugar  being  de- 
stroyed in  the  house;  the  necessity  of  keeping 
officers  to  collect  the  tax,  and  the  sales  of  re- 
fined sugar,  made  in  contemplation  of  their  be- 
iTifg  free  of  duty,  Ac  If  the  sugar  is  destroyed 
before  removal,  it  is  no  longer  refined  sugar; 
and  the  duty  being  attached  to  the  thing  itself, 
is  destroyed  with  it.  The  argument  drawn  from 
the  supposed  intention  of  the  legislature  to  tax 
consumption,  and  not  labor,  applies  only  to 
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the  ooUeetion,  not  to  the  Impositicni,  of  the  duty. 
The  act  of  tending  out  does  not  necessarily  im- 
port sale.  A  manufacturer  may  remove  the 
sugar  to  his  own  stores,  separate  from  tiie 
manufactory,  and  would  be  liable  to  the  duty. 
The  legislature  did  not  intend  that  a  sale  ■hoold 
precede  the  imposition  of  the  tax. 

There  is  a  case  in  1  Anst.  460,  (668,)  in  whidi 
it  was  decided,  that  the  duty  had  attached  on 
the  distillation  of  spirits,  although  the  buOd- 
ing  and  materials  were  destroyed  before  the 
process  was  complete. 

Tne  words  and  spirit  of  the  act  are  thus  rec- 
onciled, and  they  are  in  unison  with  the  re- 
pealing act,  whl<m  meant  to  put  all  the  internal 
taxes  upon  the  same  footing  up  to  the  20th  of 
June.  Bv  the  3d  section  of  the  latter  act,  the 
owners  of  stills,  of  snuff  mills,  the  banks,  retail- 
ers of  wine  and  spirits,  and  the  owners  of  car- 
riages, are  to  pay  the  taxes  up  to  that  day; 
and  if  sugar  refiners  are  to  be  excepted,  it  seems 
to  be  an  exception  without  any  adequate  reason. 
The  objection  wliich  has  been  raised,  that  the 
duty  upon  sugars  refined  before  and  delivered 
after  the  30th  of  June,  1802,  would  fall  upon 
the  refiners,  cannot  avail  them,  because  tney 
received  the  duty  upon  sugars  refined  after  the 
6th  of  June,  1794,  e^nd  before  *the  30th  [*45 
of  September  in  that  year,  without  being  ae- 
cdimtable  for  it. 

2.  The  construction  contended  for,  is  sup- 
ported by  the  obvious  meaning  of  the  words  of 
other  acts,  m  pari  materia. 

The  analogy  exists  in  the  terms  of  imposing 
the  duty;  in  the  accommodation  of  credit,  and 
in  the  security  for  collection. 

In  the  following  acts,  imposing  duties  on  im- 
ported articles,  the  words  whidi  create  the  im- 
position are,  "levied,  collected  and  paid,"  viz., 
August  10,  1790,  %  1,  vol.  1,  p.  248.  June  7, 
1794,  §  1,  VOL  3.  p.  108,  and  Jan.  29,  1796,  voL 
3,  p.  164. 

in  other  acts  the  words  are  "laid,  levied  and 
collected,"  viz.,  March  3,  1797,  8  1  A  3,  vol.  3, 
p.  397.  July  8,  1797,  %  1,  vol.  4,  p.  36  and  May 
13,  1800,  %  1,  vol.  5,  p.  201. 

In  all  these  acts,  the  imposition  of  the  tax 
necessarily  precedes  the  collection;  hence  we 
may  infer,  tnat  when  the  legislature  used  the 
same  words  in  the  act  of  1794,  they  intended 
that  the  tax  should  be  laid  before  the  time  of 
collection,  and  that  from  the  time  of  the  impo- 
sition, until  paid  or  secured,  the  duty  should 
be  considered  as  outstanding.  An  outstanding 
duty  can  mean  nothing  more  than  a  duty  laid, 
but  not  collected  or  secured.  As  to  bonded  du- 
ties, it  was  not  necessary  that  the  provisions  of 
the  act  of  1794  should  be  continued  in  force, 
because  a  suit  might  have  been  maintained  on 
the  bond,  notwithstanding  the  repeal;  hence  it 
is  evident  that  by  the  expression  "duties  which 
shall  have  accrued  and  remain  outstanding," 
the  le^slature  could  not  mean  bonded  duties. 
What  18  the  situation  of  the  duties  upon  goods 
imported  before  bond  given?  They  have  at- 
tached upon  the  goods,  and  remain  outstand- 
ing. A  debt  has  accrued.  The  relation  of 
debtor  and  creditor  has  arisen  between  the  fan- 
porter  and  the  United  States. 

There  is  no  difference  between  the  case  of 
the  refiner  of  sugar  and  the  distiller  of  spirits. 
In  the  latter,  the  act  of  distillation  furnishes 
the  subject  of  the  tax;  the  removal  *des-  [*46 
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ignates  the  time  of  payment.  Between  the  dis- 
l^lfttion  and  removal,  the  duty  remains  out- 
standing. Laws  U.  S.  vol.  1,  p.  301y  310,  8  14 
and  17.  The  inspector  is  to  estimate  the  gross 
quantity,  by  which  he  is  to  reflate  the  pen- 
alty of  the  bond,  but  the  oondition  is  to  pay  in 
nine  months  the  duties  upon  such  part  as  shall 
be  removed  in  three  months  from  the  date  of 
the  bond.  Had  not  the  ditties  accrued  when  the 
hood  was  given  T  And  yet  does  not  the  pay- 
ment in  fact,  and  in  amount,  depend  on  the  re- 
moval within  three  months? 

In  the  case  of  sales  at  auction.  Laws  U.  S. 
▼oL  3,  p.  122,  the  duty  accrues  at  the- time  of 
aale,  to  be  paid  at  the  end  of  the  quarter.  So 
In  the  instance  of  the  carriage  tax,  vol.  3,  p. 
327.  Why,  then,  should  it  not  attach  on  the 
sugar  as  soon  as  refined,  whoi  in  all  other  cases, 
it  attaches  at  a  period  antecedent  to  the  time 
«f  payment  T 

In  the  act  laying  duties  upon  goods  imported, 
vol.  1,  p.  248,  253,  %  0,  the  duties  are  said  to  ac- 
crue from  the  time  specified  for  their  com- 
mencement, not  from  the  time  when  they  were 
to  be  paid  or  secured. 

Again,  in  the  case  of  snuff,  the  terms  and 
eenditions  are  the  same  as  in  the  case  of  sugar. 
By  the  first  section  the  duty  is  laid  on  snuff 
aumufactured  for  sale,  not  on  snuff  sold;  and 
h^  the  fourth  section  the  account  of  the  quan- 
tity manufactured  is  to  be  exhibited.  By  a 
subsequent  act  (vol.  3,  p.  196,)  the  duty  is  trans- 
isrred  from  the  snuff  to  the  mill.  A  license  is 
to  be  granted,  and  a  bond  given  for  payment  of 
the  annual  rate  of  the  tax,  in  three  install- 
ments. This  act  shows  that  the  employment  of 
the  mill,  and  not  the  sale  of  the  snuff  was  the 
object  of  the  tax.  The  first  section  says  that 
the  former  duty  shall  cease  on  the  last  day  of 
liarch,  and  shall  not  thenceforth  be  collected, 
and  the  16th  section  provides  for  the  recovery 
of  such  duties  as  shall  then  have  accrued.  Yet 
the  snuff  then  manufactured,  although  not  sent 
out,  in  fact,  paid  the  duty;  and  in  law,  what 
eould  be  referred  to  but  snuff  manufactured  and 
not  removed?  There  could  be  no  idea  that  the 
repeal  of  the  duly  applied  to  a  bond  given  which 
had  extinguished  the  duty. 

Upon  the  whole,  then,  we  find  the  repealing 
act  perfectly  correspondent  to  the  words  and 
•pint  of  the  imposing  act,  and  to  analogous 
provisions  in  pari  materia, 
47*]  *The  refiner  was  bound  to  pay,  or  se- 
cure, before  removal.  But  a  bond  was  tanta- 
mount to  a  payment  of  the  duty;  it  was  a  mat- 
ter of  option  with  the  refiner.  It  released  the 
sugar  from  a  specific  Ken,  or  liability  to  for- 
feiture; and  it  changed  the  nature  of  the  debt 
and  the  remedy.  A  discontinuance  of  the  duty 
eould  not  cancel  the  bond,  nor  render  a  provi- 
eion  to  recover  it  necessary.  The  proviso, 
therefore,  was  not  more  calculated  for  a  bond 
yayment  than  for  a  cash  payment.  But  it  is 
consistent,  operative  and  necessary,  if  we  sup- 
pose the  legislature  contemplated  the  recovery 
and  receipt  of  duties  which  had  accrued  when 
the  sugar  was  refined,  but  which,  according  to 
pre-existing  arrangements,  must  remain  out- 
standing as  duties,  and  which  were  not  to  be 
paid  or  secured  until  removal  of  the  sugar. 

The  duty  to  be  paid  was  upon  all  sugar  re- 
fined. But  the  duty  on  refined  sugar  was  not 
discontinued  until  after  the  30th  of  June.  The 
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sugar  in  question  was  refined  sugar  before  the 
3()th  of  June.  To  exempt  it  from  duty,  there* 
fore,  is  to  discontinue  tne  duty  before  the  day 
of  the  repeaL 

There  can  be  no  question  as  to  the  remedy; 
for  if  the  duty  had  accrued,  all  the  pre-existing 
remedies  were  continued. 

If,  then,  we  consider  the  words  and  spirit  of 
the  imposing  act,  the  general  nature  and  opera- 
tion ox  a  revenue  system,  the  analogy  of  pro- 
visions in  pari  materia,  and  the  words  and 
spirit  of  the  repealing  act,  little  doubt  can  re- 
main that  the  legislature  meant  to  impose  the 
duty  on  the  act  of  refining,  and  not  the  act  of 
removing  the  sugar,  and,  therefore,  that  the 
duties  upon  the  sugar  in  question  had  accrued 
and  remained  outstanding  on  the  30th  of  June. 
1802. 

Harper  and  Blartin,  in  reply. 

The  question  has  been  truly  stated  to  be,  at 
what  time  did  the  duties  upon  refined  sugar  ac- 
crue? To  ascertain  this,  all  the  provisions  of 
the  imposing  act  are  to  be  considered  in  one 
view.  This  is  the  general  rule  of  construction 
of -all  written  instruments,  and  results  from  the 
principle  that  such  instruments  are  only  the 
evidence  of  the  will  of  the  maker. 

•General  expressions  may  be  restricted  [•^S 
by  other  parts  of  the  instrument^  or  by  its  gen- 
eral import. 

It  is  true  that  the  2d  section  lays  a  duty  up- 
on all  sugar  which  shall  be  refined  within  the 
United  States,  to  be  levied,  collected  and  paid 
after  the  30th  of  September,  1794.  If  no  time 
is  fixed  for  the  commencement  of  an  act,  it 
operates  from  the  time  of  passing.  By  the 
strict  construction  of  this  section,  it  applies  as 
well  to  those  sugars  refined  after  the  passing 
of  the  act,  and  before  the  30th  of  September,  as 
to  those  refined  after  that  day.  But  it  is  evi- 
dent from  the  subseouent  provisions  of  the  act, 
that  such  was  not  tne  intention  of  the  legisla- 
ture. The  act,  therefore,  cannot  be  construed 
strictly;  and  resort  must  be  had  to  the  other 
parts  to  ascertain  its  meaning. 

If  the  duty  was  to  be  levi^  upon  all  sugar 
refined,  the  legislature  would  have  directed  a 
bond  to  be  given  for  the  duties  on  all  such. 
Why  should  an  account  be  rendered  to  the  of- 
ficer of  all  the  sugar  sent  out,  and  not  of  all 
refined? 

The  general  svstem  of  the  excise  laws  was  to 
tax,  not  the  means  of  living,  but  the  consump- 
tion of  the  article. 

In  respect  to  the  impost,  the  duties  are  not 
due  while  the  goods  are  in  the  ship  on  the 
passage.  The  analogy  is  between  goods  landed, 
and  refined  sugar  sent  out.  This  is  the  decisive 
act  which  evidences  that  the  sugar  is  for  con- 
sumption. 

The  expressions  "recovery  and  receipt,"  in 
the  repealing  law,  are  not  applicable  to  an  un- 
ascertained duty ;  the  term  in  such  a  case  would 
have  been  collection.  In  the  revenue  system 
this  difference  is  taken. 

There  is  no  analogy  to  the  other  cases  men- 
tioned, because  the  legislature  have  used  differ- 
ent expressions,  and,  therefore,  it  is  reasonable 
to  infer  that  they  meant  to  enact  different  pro- 
visions. 

Wherever  they  meant  that  the  duty  should 
be  laid  at  the  time  of  the  manufacture,  they 
have  so  expressly  declared. 
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In  the  case  from  Anstruthery  the  duty  was 
laid  upon  wash,  iotidem  verbis,  and,  therefore, 
40*]  although  the  wash  *was  destroyed  before 
the  process  of  distillation  was  complete,  yet 
the  court  decided  that  the  duty  had  attached. 

But  here  we  contend  that  no  duty  is  laid 
upon  refined  sugar  not  sent  out.  The  only  in- 
ference from  the  ease  is  that  the  court  judsed 
from  the  generU  purview  of  the  act;  and  that 
is  what  we  contend  ought  to  be  done  in  our  case. 

It  is  an  important  consideration  that  the  pen- 
alties and  forfeitures  apply  only  to  the  sugar 
sent  out.  Hence  it  may  be  strongly  inferred 
that  the  duty  was  laid  only  on  such. 

The  entry  and  report  of  the  house,  the  num- 
ber and  capacity  of  the  pans,  boilers,  Ac,  and 
the  daily  account  of  sugar  refined,  were  only 
provisions  enabling  the  officer  to  check  the  ac- 
count of  the  ouantity  sent  out. 

It  is  said  that  every  revenue  system  consists 
of  three  parts ;  the  subject  of  the  tax,  the  time 
of  payment,  and  the  mode  of  collection. 

All  these  parts  would  be  included  in  tha  5th 
section,  if  the  words  "two  cents  per  pound"  had 
been  introduced.  It  contains  the  subject  of  the 
tax,  and  provisions  for  the  collection  and  pay- 
ment. 

As  to  the  title,  it  is  no  part  of  the  law,  and 
is  not  to  be  considered  in  construing  the  act. 
But  if  it  was,  it  is  so  general  and  indefinite,  no 
argument  can  be  derived  from  it. 

The  act  ought  to  be  construed  favorably  for 
the  manufacturer. 

Penal  laws,  and  laws  giving  costs,  are  to  be 
construed  strictly. 

Multitudes  of  cases  are  to  be  found  where 

general  words  shall  be  construed  in  favor  of 
im  on  whom  a  penalty  is  imposed,  but  never 
against  him. 

No  argument  can  be  drawn  from  the  14th 
section,  because  the  drawback  is  allowed  only 
upon  sugars  which  have  paid  the  duty,  and  no 
duty  is  to  be  paid  but  upon  sugars  sent  out. 

So  in  the  10th  section  the  forfeiture  is  only 
60*]  of  sugars  on  *  which  the  duty  has  not  been 
duly  paid;  but  no  duty  is  payable  but  upon 
sugar  removed. 

But  it  is  said  that  the  contrary  construction 
harmonizes  the  system.  If  the  duties  are  pay- 
able upon  sugars  refined  but  not  removed,  why 
not  render  an  account  of  those  refined  as  well 
as  of  those  sent  out?  Why  do  none  of  the  pen- 
alties apply  to  the  former,  but  all  to  the  latter? 

As  to  the  idea  of  dehitum  in  praaenti,  aolven- 
dum  in  fuiuro;  if  the  sending  out  is  a  condi- 
tion precedent,  no  debt  accrues  until  the  sugar 
has  been  sent  out. 

If  I  am  bound  to  A.  to  pay  a  simi  when  A. 
shall  return  from  Rome,  it  is  not  a  debt  until 
he  has  returned;  and  if  he  never  returns,  it  is 
no  debt. 

In  the  case  of  impost,  the  duties  accrue  at 
the  moment  when  they  become  payable.  They 
must  be  paid  or  secured  when  application  is 
made  for  a  permit  to  land  them.  If  they  are 
destroyed  before  landing,  or  application  for  the 
permit,  no  duties  have  accrued,  and  none  are  to 
be  paid. 

With  regard  to  distilled  spirits^  the  bond  is 
to  pay  the  duty  upon  all  such  spirits  as  shall 
be  removed  during  the  next  three  months.  If 
no  spirits  are  removed  during  that  time,  noth- 
ing M  due  upon  the  bond. 
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Hie  duty  npon  sales  at  auction  does  not  ae- 
crue  until  the  purchase  money  is  paid.  It  is  » 
part  of  the  price. 

The  carriage  tax  accrues  at  the  time  of  pay^ 
ment;  and  if  not  duly  entered,  and  the  auly^ 
paid,  a  penalty  is  incurred. 

As  to  snuff,  the  oonstruction  of  the  4th  se^ 
tion  of  the  act  of  Jime  6,  1794;  ought  to  be  ihm 
same  as  that  of  the  £fth  section  respecting  sugar. 
There  has  been  no  legislative  construction,  or 
judicial  decision,  that  the  duties  upon  snuiT 
manufactured  after  the  3d  of  March,  1795,  (th» 
date  of  the  repealing  law  as  to  snuff,)  and  be> 
fore  the  30th  of  March,  (when  the  duty  was  ta 
oease,)  and  not  sent  out  until  after  the  30th  of 
March,  were  payable.  The  gentlemen  have  said 
that  those  duties  have  been  paid ;  the  fact  may^ 
be  so,  but  that  cannot  alter  the  law. 

*A8  the  penalties  and  forfeitures  re-  [♦SI 
specting  sugars  not  then  sent,  out,  ceased  on  the 
30th  of  June,  the  legislature  must  have  meant 
to  provide  for  the  recovery  and  receipt  of  sudi 
duties  only  as  could  be  collected  without  penal- 
ties and  forfeitures.  These  could  only  be  upon 
sugar  removed  before  that  day. 

Feb.  22.  Mabshall,  Oh.  J,,  delivered  the 
opmion  of  the  Court. 

In  this  case  a  single  point  is  presented  to  the 
court.  The  plaintiff  in  error  was  a  refiner  of 
sugar,  in  the  city  of  Philadelphia,  and  had  a 
large  quantity  of  refined  sugars  in  his  refinerr 
on  the  Ist  of  July,  1802. 

In  April,  1802,  Congress  passed  an  act  to  Te> 
peal  the  internal  taxes.  The  first  section  of  the 
repealing  law  enacts  'That  from  and  after  th» 
30th  day  of  June  next,  the  internal  duties,"  &q. 

To  recover  the  duty  on  sugars  refined  before 
the  30th  of  June,  and  sent  out  afterwards,  this 
action  was  brought.  The  single  question  is, 
whether  the  duty  had  then  accrued,  and  was 
on  that  day  outstanding?  This  is  admitted  on 
both  sides;  and  the  repealing  law  is  to  be  con- 
strued, as  if  it  had  passed  on  the  30th  of  June^ 
to  take  effect  immediately,  and  the  proviso  had 
been  expressed  in  words  of  the  present  tense^ 
thus;  "provided,  that  for  the  recovery  and  re- 
ceipt of  such  duties  as  have  now  accrued,  and 
now  remain  outstanding,  the  provisions  of  the 
aforesaid  act  shall  remain  in  full  foroe  and  vir- 
tue." 

Had  the  duty  accrued,  and  was  it  outstand* 
ing,  in  contemplation  of  the  legislature,  on 
sugars  refined,  but  not  sent  out  of  the  building 
in  which  the  operation  was  performed? 

The  solution  of  this  question  depends  on  the 
construction  of  the  act  by  which  the  duty  was 
imposed. 

This  act  passed  in  June,  1794,  and  is  entitled 
"An  act  laying  certain  duties  on  snuff  and  re- 
fined sugars."  The  first  section  imposes  a  duty 
on  snuff,  which  shall  be  manufactured  after  the 
30th  of  September  then  next  ensuing,  and  the 
second  section  is  in  these  words:  *^nd  be  it 
further  enacted,  that  from  and  after  the  said 
30th  day  of  September  next,  there  be  levied* 
collected  *and  paid,  upon  all  sugar  which  [*S2 
shall  be  refined  within  the  United  States,  a 
duty  of  two  cents  per  pound." 

The  fourth  section  or  the  act  contains  provi- 
sions respecting  the  duty  on  snuff,  and  the  fifth 
section,  after  making  several  regulations  re- 
quiring the  refiner  of  sugars  to  report  the  build- 
ing and  utensils  to  be  employed  in  the  manu* 
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iaoture,  and  to  give  bond  with  condition  that 
he  shall  keep  books  in  which  he  shall  enter 
-daily  the  sugars  refined,  as  well  as  those  sent 
out,  proceeds  to  enacts  "that  he  shall,  on  the 
Ist  day  of  January,  April,  July,  and  October,  in 
•each  year,  render  a  just  and  true  account  of  all 
the  refined  sugar  which  he  or  she  shall  have 
sent  out,  or  caused,  or  procured  to  be  sent  out, 
from  the  first  time  of  his  or  her  entry,  and  re- 
port aforesaid,  until  the  day  which  shall  first 
«nsue,  of  the  days  above  mentioned,  for  the  ren- 
dering of  such  account,  and  thenceforth  succes- 
sively, from  the  time  when  such  account  ought 
to  have  been,  and  up  to  which  it  shall  have 
been,  last  rendered,  until  the  dav  next  there- 
after, of  the  days  above  mentioned,  for  the  ren- 
dering of  such  account,  producing  and  showing 
therewith  the  original  book  or  paper,  whereon 
the  entries  from  day  to  day,  to  be  made  as 
aforesaid,  have  been  made:  and  he  or  she  shall, 
at  the  time  of  rendering  each  account,  pay  or 
secure  the  duties,  which,  by  this  act,  ought  to 
be  paid  upon  the  refined  sugftr  in  the  said  ac- 
count mentioned.'' 

Other  sections  of  this  act  have  been  relied  on 
bv  the  counsel  on  both  sides,  and  the  phrase* 
ology  of  the  law,  in  other  acts  said  to  be  in  pari 
materia  has  been  brought  into  view.  They  have 
not  been  unnoticed  by  the  court  in  forming  the 
opinion  now  to  be  delivered;  but  as  the  case 
depends  principally  on  the  just  construction  of 
the  sections  which  have  been  quoted,  those  sec- 
tions only  are  stated  for  the  present. 

That  a  law  is  the  best  expositor  of  itself;  that 
every  part  of  an  act  is  to  be  taken  into  view  for 
the  purpose  of  discovering  the  mind  of  the  leg- 
islature; and  that  the  details  of  one  part  may 
contain  regulations  restricting  the  extent  at 
general  expressions  used  in  another  part  of  the 
■ame  act,  are  among  those  plain  rules  laid  down 
by  common  sense  for  the  exposition  of  statutes 
53*]  *which  have  been  uniformly  acknowl- 
edged. If  by  the  application  of  these  rules  it 
shall  appear  that  the  duty  on  refined  sugars  did 
^'accrue,  and  was  outstanding,"  before  the  ar- 
ticle was  sent  out  of  the  building,  then  the  re- 
finer is  unquestionably  liable  to  pay  it,  notwith- 
standing the  repeal  of  the  law  by  which  it  was 
imposed. 

To  support  the  proposition  that  the  duty  did 
accrue,  the  words  of  the  second  section  of  the 
act  for  imposing  it  have  been  relied  on.  These 
words  are,  "That  from  and  after  the  30th  day 
of  September  next,  there  be  levied,  collected 
and  paid,  upon  all  sugar  which  shall  be  refined 
withm  the  United  States,  a  duty  of  two  cents 
per  pound."  These  words,  it  is  said^  contain 
an  express  charge  upon  all  the  sugars  to  be  re- 
fined within  the  United  States. 

It  is  admitted  by  the  counsel  for  the  plaintiff 
In  error,  that  sudi  would  be  the  operation  of 
the  section  if  unexplained,  and  not  restrained 
by  other  parts  of  the  law. 

In  order  to  determine  the  infiuence  which 
other  sections  nrast  necessarily  have  on  this,  it 
is  proper  to  ascertain  with  precision  the  import 
of  the  words  which  have  been  stated. 

There  shall  be  levied,  collected  and  paid,** 
Ae.  Each  of  these  words  implies  a  charge  upon 
the  artide,  and  if  either  of  them  had  been  used 
singly,  no  doubt  could  have  been  entertained 
that  the  article  would  have  been  burdened  with 
the  tax.  They  present  to  the  mind  distinct 
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ideas,  and  when  used  together  seem  to  designate 
distinct  actions  required  by  the  law. 

It  would  not,  perhaps,  be  assuming  more 
than  is  warranted  to  say,  that  either  of  them 
exclusively  imports  the  creation  and  imposition 
of  the  duty.  The  word  "levy"  is  selected  for 
this  purpose;  and  yet,  in  the  succeeding  sec- 
tion, the  term  is  again  used  with  a  reference  to 
that  now  under  consideration,  and  very  plainly 
designates  the  duty  of  the  officer,  not  the  oper- 
ation of  the  act.  The  words  of  the  third  sec- 
tion are,  "that  the  duties  aforesaid  shall  be 
levied,  collected  and  accounted  for  by  the  same 
officers,"  Ac.  The  meaning  'of  the  term  ["54 
in  this  section  is  by  no  means  equivocal,  and 
there  does  not  appear  sufficient  ground  for  say- 
ing that  it  was  used  by  the  legislature  in  the 
preceding  section  in  a  different  sense.  Unques- 
tionably the  requisition  that  a  duty  shall  be 
levied,  collected  or  paid  implies  the  existence 
of  that  duty:  it  seems  to  be  as  clearly  implied 
by  the  one  term  as  by  the  other.  But,  however 
this  may  be,  they  act  on  the  same  subject,  and 
at  the  same  time.  The  object  of  each  verb  is 
precisely  the  same.  "There  shall  be  levied" 
— on  what?  On  "all  sugars  to  be  refined  within 
the  United  States."  There  shall  be  "collected 
and  paid" — from,  and  on  what?  "all  sugars  to 
be  refined  within  the  United  States."  It  has, 
then,  been  very  correctly  said,  that  these  words, 
though  not  synonymous,  are  certainly,  as  they 
stand  in  the  sentence,  co-extensive  in  their  oper- 
ation. They  reach  and  embrace  the  same  article 
at  the  same  time.  If,  then,  the  other  parts  of 
the  act  demonstrate  that  the  words  collected 
and  paid,  have  not  for  their  object  all  sugars  to 
be  refined,  this  section  is  necessarily  restrained 
in  its  operation  by  those  which  follow  and  des- 
ignate more  particularly  what  is  in  the  fiJrst 
instance  expressed  in  general  terms. 

That  su(Ui  is  the  r^  effect  of  the  law  is 
acknowledged.  It  is  admitted  by  the  counsel 
for  the  defendant  in  error,  that  the  duties  are 
not  to  be  collected  and  paid  on  all  sugars  to  be 
refined,  but  on  all  sugars  to  be  refined  and  sent 
out  of  the  building.  It  follows,  then,  that  the 
general  terms  of  the  second  section  were  intend- 
ed by  the  legislature  to  be  understood  in  like 
manner,  as  if  their  intent  had  been  expressly 
qualified,  by  adding  the  words  "according  to 
tne  regulations  hereinafter  prescribed;"  or  oth* 
er  words  of  similar  import. 

But  admitting  this  view  of  the  case  to  be  cor- 
rect, the  great  difficulty  remains  to  be  solved. 
It  is  cont^ded  by  the  defendant  in  error,  that 
the  fifth  section  neither  imposes  a  duty,  nor 
restrains  to  a  more  limited  object  the  duty 
which  was  before  imposed,  and  that  iU  only 
effect  is  to  prescribe  the  time  of  payment;  that 
the  duty  on  the  article,  taking  the  two  sections 
together,  constitutes  a  present  debt  to  be  paid 
in  future. 

On  the  other  hand,  the  plaintiff  in  error 
insists  that  *the  general  terms  of  the  [*55 
second  section  are  defined  and  restricted  by  the 
fifth,  as  well  with  respect  to  the  object  of  the 
tax  as  to  the  time  of  its  collection  and  payment. 

The  Court  has  felt  great  difficulty  on  this 
point.  It  is  one  on  which  the  most  correct 
minds  may  form  opposite  opinions,  without 
exciting  surprise.  After  the  most  attentive 
examination  of  the  laws^  and  the  arguments  of 
counsel,  a  Judgment  has  at  length  b^  formed, 
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differing  from  that  rendered  in  the  eireoit 
eourt* 

The  object  of  the  act  hnpoeiii^  the  dutj  be- 
ing revenue,  and  not  to  Asoouraffe  manufao- 
tnree,  it  ie  reasonable  to  suppose  that  the  at- 
tention of  the  legislature  would  be  devoted  to 
the  article  in  that  state  in  which  it  was  de- 
signed to  be  productive  of  revenue.  There 
oould  be  no  motive  for  imposing  a  duty  never 
to  be  collected,  or  for  imposing  it  on  the  article 
in  that  condition,  in  wliich  it  might  remain  for- 
ever, without  yielding  a  cent  to  the  treasurv. 
The  duty  not  being  progressive,  but  complete 
in  the  instant  of  iU  commencement,  being  one 
entire  thing,  no  purpose  was  to  be  effected  by 
charging  it  on  an  object  from  which  it  was  not 
afterwards  to  be  drawn. 

If,  therefore,  w^  find  the  whole  attention  of 
the  legislature  directed  to  the  article  in  one 
state; If  we  find  it  productive  only  in  one  state; 
there  is  no  reason  for  supposing,  unless  the 
words  require  that  construction,  that  the  duty, 
was  imposed  upon  it  in  a  different  state. 

All  those  provisions  of  the  act,  which  are 
calculated  to  bring  the  money  arising  from  this 
tax  into  the  treasury,  or  to  create  any  liability 
in  the  person  who  is  to  pay  it,  apply  exclusively 
to  sugars  sent  out  of  the  builaing. 

Of  those  sugars  only  is  an  account  to  be  ren- 
dered: on  those  only  are  the  duties  to  be  paid 
or  secured.  It  can  scarcely  be  imagined  that 
the  legislature,  if  imposing  a  duty  on  all  sugars 
refined,  should  entirely  neglect  to  take  any 
means  whatever  to  secure  the  collection  of  that 
duty,  and  should  postpone  those  means  until  a 
subsequent  event  should  happen,  which  might 
never  occur. 

60*1  *It  is  argued  bv  the  counsel  for  the  de- 
fendant in  error,  that  the  happening  of  this 
event  was  certain,  and  that  it  was  unnecessarv 
for  the  legislature  to  perform  any  act  which 
might  occasion  it,  because  the  interest  of  the 
refiner  was  a  sure  pledge  for  his  sending  out 
the  sugars  he  had  refined. 

This  is  true;  but  the  argument  is  not  less 
strong  when  urged,  to  prove  that  the  l^s- 
lature  might  rely  on  this  interest  to  produce  the 
state  of  things  which  would  create  the  charge. 
If  this  interest  was  relied  upon  for  the  fact  on 
which  a  dutv  should  become  payable,  it  might 
well  be  relied  upon  to  produce  the  fact  on  which 
the  article  should  be  cnargeable  with  the  duty ; 
and  it  is  unquestionably  in  the  common  course 
of  legislative  proceedings  on  the  subject  of  rev- 
enue, to  obtain  security  for  the  payment  of 
duties,  at  the  first  convenient  time  after  they 
Shall  have  a  corned. 

If,  as  is  contended  for  the  defendant  in  error, 
the  act  of  refining  the  sugar  creates  a  debt  to  be 
paid  when  sent  out  of  the  building,  then  the 
refiner  becomes  immediately  the  debtor  of  the 
ffovemment,  and  his  situation  by  sending  out 
the  sugar,  is  changed  in  no  other  respect  what- 
ever, than  that  the  debt  before  created  does  by 
that  fact  become  pa3rable.  The  position  to  be 
proved  is  that  A.,  the  refiner  of  sugars,  becomes 
the  debtor  of  the  United  SUtes  to  the  full 
amount  of  the  sugars  refined,  which  debt  does 
not  accrue,  but  only  becomes  payable  on  the 
fact  of  their  bein^  sent  out  of  the  building. 

Let  this  proposition  be  examined. 

If  A.  becomes  the  d^tor  by  the  mere  act  of 
refiningi  then  he  remains  the  debtor  until  he 
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shall  be  legally  discharged.  Bappoee  him  to  part 
with  his  manufactory  and  his  capital  stock, 
there  being  at  the  time  of  transfer  a  quantity 
of  refined  sugars  in  the  building,  which  pass 
with  it  to  the  purchaser.  If,  by  the  act  of  re- 
fining, A.  became  the  debtor  of  the  government, 
which  debt  became  payable  whenever  the  sugar* 
should  be  sent  out  of  the  building,  then  A. 
would  remain  the  debtor  notwithstanding  hi* 
sale,  and  would  be  liable  for  *those  duties,  f '57 
if  the  purchaser  should  send  them  out  without 
rendering  any  account  of  them,  or  securing 
their  payment. 

Tet  this  construction  would  be  admitted  to 
conflict  with  the  obvious  meuiing  of  the  law. 
Not  only  the  person  who  sends  out  the  sugars 
is  to  accoimt  and  pay  for  them,  but  if  he  Tails 
to  do  so,  the  consequences  of  his  failure  fall 
entirely  on  himself.  The  sugar  is  forfeited,  and 
if  lost  to  the  purchaser,  his  recourse  could  onlr 
be  against  the  person  from  whom  he  purchased. 

But  let  it  be  si^posed  that  A.  sends  out  his 
sugars,  and  parts  with  his  building,  before  the 
.day  on  which  the  account  is  to  be  rendered, 
and  the  duties  paid  or  secured.  Who  then  would 
be  the  debtor  of  the  government  f  Who  in  that 
case  would  be  liable  for  the  duties  that  had  thus 
accrued  f  It  is  believed  that  only  one  answer 
could  be  given  to  this  question.  The  person 
who  sent  out  the  sugars  would  unquestionably 
be  liable  for  the  duties  on  them,  and  if  they 
should  be  seized  for  the  non-payment  of  them, 
the  purchaser  would  have  recourse  to  him  for 
compensation. 

If  these  positions  be  correct,  it  would  seem  to 
be  a  plain  and  necessary  deduction  from  them, 
that  the  fact  of  sending  out  the  sugars,  not  the 
fact  of  refining  them,  created  the  debt,  and 
that  the  person  sending  them  out  became  the 
debtor. 

It  has  been  areued  that  the  provision  of  the 
5th  section,  which  requires  a  dailv  entry  to  be 
made  on  the  bocks,  of  the  quantity  of  sugars 
refined,  evidences  an  intention  in  the  legislature, 
to  impose  a  tax  on  the  article  immediately. 
But  this  argument  did  not  anpear  to  be  mudi 
relied  on,  and  it  is  too  apparent  that  the  regula- 
tions of  the  5th  section  were  designed  to  fur- 
nish the  means  of  detecting  any  fraud  whidk 
might  be  attempted,  in  the  account  of  sugars 
sent  out  of  the  building,  to  require  that  the 
court  should  emplov  any  time  in  demonstrating 
the  correctness  of  that  construction. 

The  argument  drawn  from  the  3d  section^ 
which  uses  the  expression  '^the  duties  afore- 
said" does  not  *appear  to  operate  more  [*6S 
in  favor  of  the  construction  contended  for  by 
the  counsel  for  the  defendant  in  error.  Tho 
section  is  employed  not  in  designating  the  tax 
to  be  collected,  but  the  person  to  collect  it,  and 
the  words  have  the  same  import,  as  if  instead 
of  'Hhe  duties  aforesaid,"  the  langua^  had 
been  changed,  and  the  words  '^e  duties  im- 
posed by  ^is  act"  had  been  used. 

The  sections  respecting  drawbacks  have  been 
relied  on  by  both  plaintiff  and  defendant,  as 
completely  supporting  his  own  construction  oi 
the  act,  but  the  court  can  perceive  nothing  in 
those  sections  in  any  degree  affecting  the  case. 

It  has  been  stated  by  both  parties,  that  all  the 
revenue  acts  of  the  United  States  may  be  consid- 
ered as  tn  pari  materia,  as  forming  one  con- 
nected ^yst^n,  and  thorefore  to  be  compared 
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together,  wben  aaj  one  of  them  it  to  be  oon- 
stmed. 

In  pumiaBee  of  this  doetrine  they  ha^e  been 
Vieorted  to  by  the  d^endaat  in  error,  to  show 
that  the  terms  need  In  the  2d  section  of  the  act 
under  consideration  are  such  as  in  all  those  acts 
import  the  imposition  of  a  duty. 

This  is  not  questioned.  It  is  not  denied  that 
a  tax  is  impoeed,  nor  would  this  have  been  de- 
nied if  two  of  the  three  words  used  in  the  act 
had  been  omitted.  It  is  the  general  phraseol- 
ogy of  laws  enacted  for  the  purpose  of  raising 
money ;  but  to  reason  by  way  of  analogy,  from 
the  acts  quoted  to  that  under  consideration,  it 
would  be  necessary  to  show  that  these  general 
terms  had  been  construed  to  be  more  elusive 
than  the  particular  regulations,  which  follow 
for  the  purpose  of  carrying  them  into  execution. 
It  is  not  recollected  that  this  has  been  at- 
tempted. 

It  has  been  argued  that  the  duty  on  spirits  of 
the  home  manufactory,  is  laid  on  their  distilla- 
tion, not  on  their  removal,  and  that  the  legisla- 
ture must,  therefore,  be  presumed  also  to  have 
imposed  the  duty  on  sugars,  on  the  act  of  refin- 
ing them,  and  not  on  the  act  of  removal. 
69*]  *But  the  force  of  this  argument  is  not 
admitted.  Those  political  motives  which  in- 
duce the  l^dslature  to  select  objects  of  revenue, 
and  to  tax  uiem  under  particular  circumstances, 
are  not  for  judicial  consideration.  Where  the 
legislature  oistinguishes  between  different  ob- 
jects, and  in  imposing  a  duty  on  them  evidences 
a  will  to  charge  them  in  different  situations,  it 
is  not  for  the  courts  to  beat  down  these  distinc- 
tions on  the  allegation  that  they  are  capricious- 
Iv  made,  and  therefore  to  be  disregarded.  It  is 
vie  duty  of  the  court  to  discover  the  intention 
of  the  legislature,  and  to  respect  that  hitention. 
Where  the  provisions  of  two  acts  are  so  unlike 
each  other,  that  the  comparison  exhibits  only 
a  contrast,  instead  of  sapng  that  their  oppos- 
ing regulations  were  designed  to  be  similar,  it 
would  seem  much  more  reasonable  to  say  that 
the  one  act  exhibits  a  legislative  mind  materi- 
ally variant  in  the  particmlars  where  the  differ- 
ence exists  from  what  is  exhibited  by  the  other. 

Every  r^pilation  of  the  act  imposing  a  duty 
on  spirits  distilled  within  the  United  States,  re- 
spects exclusively  the  time  of  distillation,  and 
they  are  all  essentially  variant  from  the  r^B^a- 
tions  of  the  act  imposing  a  duty  on  snuff  and 
refined  sugars. 

The  duty  on  spirits  is  to  be  paid  or  secured 
previous  to  their  removal.  That  on  sugars  is  not 
to  be  paid  or  secured  imtil  after  their  removal. 

The  credit  for  the  duties  on  distilled  spirits 
is  allowed  from  the  date  of  a  bond,  to  be  quar- 
ter annually  given  for  all  the  spirits  distilled 
whether  removed  or  not,  so  that  the  credit  is  as 
near  as  possible  from  the  date  of  clistillation. 

The  credit  for  the  duties  on  refined  sugars  is 
allowed  from  the  date  of  a  bond  quarter  an- 
nually given  for  all  the  sugars  removed  from 
the  building,  so  that  the  credit  is  as  near  as 
possible  from  the  date  of  the  removal. 

Spirits,  havinff  a  duty  imposed  on  them  at 
the  time  of  distillation,  are  liable  to  seizure  and 
confiscation  if  removed  without  paying  or  se- 
curing the  duty. 

60*  J  *Suffars  not  beinff  liable  for  the  duty 
till  removed  are  not  seizable  nor  confiscable  un- 
less the  refiner,  after  removal,  shall  have  failed 
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to  pay  or  secure  the  duties  which  became  paya- 
ble at  a  given  day  after  their  removal. 

With  respect  to  oountrv  stills,  the  tax  is  laid 
on  the  capacilnr  of  the  still,  and  is  to  be  paid 
without  r^rd  to  the  quantity  distilled,  but  if 


actually  distilled.  Ijk  this  case  no  respect 
whatever  is  paid  to  the  removal  of  the  spirits. 
Their  distillation  alone  attracts  the  attention 
of  the  legislature. 

With  respect  to  all  refined  sugars  no  duty 
can  ever  be  demanded,  unless  the  demand  be 
predicated  on  the  fact  of  removal. 

Snirits  being  chargeable  with  the  duty  when 
distilled  cannot  be  removed  without  a  permit. 

Suffars  being  only  char^^eable  when  sent  out. 
may  be  removed  at  the  will  of  the  refiner. 

It  is  going  very  far  indeed  to  ar^e  a  same- 
ness of  intention  from  these  dissimilar  regula- 
tions. The  court  thinks  it  much  more  correct 
to  say  that  the  intention  of  the  legislature  with 
respect  to  these  different  objects  was  entirely 
different,  and  that  in  the  case  of  spirits  the 
duty  was  imposed  on  the  distillation,  while  in 
the  case  of  sugars  the  duty  was  imposed  on  the 
removal. 

It  is  not  improbable  that  the  difference  in  the 
progress  made  in  the  two  pursuits,  and  the 
greater  degree  of  forbearance  required  by  the 
one  than  by  the  other;  or  that  the  difference  in 
the  facility  with  which  frauds  might  be  prac- 
ticed in  the  two  cases,  might  occasion  this  ap- 
parent difference  in  the  time  of  imposing  the 
duty  on  the  article.  But  this,  it  is  repeated,  is 
a  legislative,  not  a  judicial  inquirv;  and  if  the 
difference  e]dsts  it  must  be  respected,  whatever 
mav  be  the  motives  which  produced  it. 

Some  arguments  have  been  drawn  from  the 
repealing  law  which  have  too  much  weight  to 
be  unnouced. 

*It  has  been  said  that  the  provisions  in-  [*61 
tended  as  a  guard,  to  prevent  frauds  in  the  col- 
lection of  duties  on  sugars  sent  out  of  the 
building,  are  dispensed  with  so  far  as  respects 
sugars  refined  before  the  30th  of  June,  but  sent 
oiit  after  that  day,  and  from  thence  it  is  argued 
that  the  legislature  could  not  have  supposed 
sugars  under  such  circumstances  to  be  liable  to 
a  duly.  The  weight  of  this  argument,  if  sup- 
ported by  the  fact,  is  so  apparent  that  the  coim- 
sel  for  the  defendant  in  error  controverts  the 
fact  itself,  and  not  the  inference  drawn  from 
that  fact,  if  it  be  correctly  stated. 

It  is  and  must  be  admitted,  that  the  first  part 
of  the  first  section  of  the  repealing  law  does 
awav  any  forfeiture  which  was  to  he  produced 
by  the  future  operation  of  the  act  repealed.  If, 
therefore,  such  forfeiture  is  retained,  it  must  be 
by  virtue  of  the  saving  in  the  subsequent  part 
of  the  section.  That  saving  clause  is  in  tnese 
words,  "Provided,"  Ac.  It  is  contended  that 
the  forfeiture  of  sugars  sent  out  after  the  SOtii 
of  Jime,  1802,  and  refined  before  that  period, 
is  preserved  by  this  proviso. 

But  this  construction  is  deemed  totally  and 
clearly  inadmissible.  The  forfeiture  of  the 
thing  is  not  the  recovery  and  receipt  of  a  duty, 
but  a  punishment  for  the  non-pajrment  of  it, 
and  is  never  to  be  protected  by  a  proviso  ex- 
tending only  to  remedies  given  for  the  recovery 
of  the  duty  itself.  To  render  this  point  still 
more  clear,  the  proviso  in  express  terms  com- 
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pns^  fines,  penalties  aad  forfeitures  inoarred 
before  the  30th  of  June.  It  is  impossible  tr 
suppose  they  would  not  haye  deemed  it  equally 
necessary  to  provide  expressly  for  the  preserva- 
tion of  those  which  might  afterwards  be  in- 
curred, if  it  was  contemplated  that  the  state  of 
thines  introduced  by  the  act  admitted  of  such 
subsequent  forfeitures. 

The   force  of  this  argument,  therefore,  re 
mains  undiminished. 

It  has  very  properly  been  observed  at  the  bar. 
that  it  was  most  apparently  the  object  of  the 
legislature,  through  their  whole  system  of  im- 
62*1  posts,  duties  and  excises,  *to  tax  expense 
^nd  not  industry,  and  that,  in  the  particular 
ease  of  the  duty  now  in  question,  this  intent  is 
manifested  with  peculiar  plainness.  The  re- 
finer of  sugars  never  hazards  the  payment  of 
the  duty  himself,  because  he  is  never  to  pajr  it 
until  they  are  presumed  to  be  sold,  by  being 
sent  out  of  the  building  in  which  they  have 
been  refined.  In  most  other  cases  it  has  been 
deemed  sufficient  to  secure  this  object  by  a 
credit,  which  will  allow  time  for  the  sale  of  the 
article,  after  which  the  duty  must  be^  paid 
whether  the  article  be  sold  or  not.  But  in  the 
case  of  refined  sugars,  the  refiner  never  can  be 
liable  for  the  duty,  but  on  a  fact  which  is  con- 
sidered, and  properly  considered,  as  evidencing 
a  sale,  after  which  a  credit  for  the  collection  of 
the  duty  is  still  allowed  him.  With  respect  to 
the  refiner  of  sugars,  then,  it  must,  on  an  in- 
spection of  the  sust,  emphatically  be  said  that 
tne  legislature  designed  him  to  collect  the  duty 
from  the  consumer,  but  never  to  pay  it  from 
the  manufacture;  that  the  tax  should  infallibly 
be  imposed  on  expense,  and  never  on  labor.  If 
this  proposition  be  true,  it  furnishes  an  addi- 
tional argument  in  favor  of  that  construction 
which  is  believed  to  be  correct. 

If  the  duty  is  payable  on  sugars  refined  be- 
fore the  30th  of  tmne,  1802,  whenever  they 
may  be  sent  out,  that  duty  will  fall  on  the  re- 
finer himself,  because  su^rs  refined  before  the 
30th  of  June,  must  come  into  the  market  at  the 
same  price  with  those  refined  afterwards,  and 
cannot  sell,  in  consideration  of  the  duty  with 
which  they  are  burdened,  at  a  higher  price 
than  sugars  admitted  not  to  be  chargeable  with 
that  duty.  So  far  as  this  efl^ect  would  be  pro- 
duced by  the  repealing  law,  it  would  occasion 
an  oppression  which  the  enacting  law  has  mani- 
fested a  particular  solicitude  to  avoid. 

This  effect,  it  is  said,  is  produced  in  the  case 
of  those  distilled  spirits  which  are  subjected  to 
a  duty  on  the  Quantity  distilled  or  removed, 
and,  therefore,  the  refiner  of  sugars  ought  to 
be  considered  as  receiving  the  same  measure. 

But  it  has  cdready  been  shown  that  a  differ- 
ence is  made  in  the  first  creation  of  the  tax  be- 
tween the  distiller  and  the  refiner;  and  the 
same  difference  may  be  perceived  throughout. 
63*]  But  if  they  were  viewed  with  •precisely 
the  same  degree  of  favor,  yet  there  is  a  differ- 
ence between  relinquishing  a  right  which  was 
complete,  when  the  law  under  which  it  accrued 
ceased  to  operate,  and  one  depending  on  a  fact 
afterwards  to  happen. 

The  argument  which  controverts  the  propo- 
sition, that  the  legislature  designed  in  no  in- 
stance to  subject  the  refiner  of  sugars  to  the 
tax  on  the  article  till  a  sale  should  take  place, 
is  founded  on  the  circumstance,  that  tiie  refiner 
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may  be  himself  a  retailer,  and  may  renove  his 
mgars  from  the  building  to  his  retail  storey, 
md  thus  become  liable  for  the  tax  before  the 
^ale. 

But  the  fallacy  of  this  ar^^ument  is  immedi- 
ately detected.  A  person  acting  in  two  distinot 
characters  must  in  many  respects  be  ccmsidered 
as  two  distinct  persons.  The  refiner,  who  is, 
in  a  different  place,  the  retailer  of  sugars,  must 
be  considered  as  selling  them  from  the  maim- 
factory,  when  he  sends  Uiem  out  of  it  to  his 
retail  store.  The  law  contemplates  the  fact 
exactly  in  the  same  manner,  and  must  give  to 
it  the  same  effect,  as  if  they  had  been  sent  to 
the  retail  store  of  a  different  person,  and  0(»i- 
siders  them  as  sold. 

It  has  also  been  contended,  that  the  proviso 
in  the  act  would  be  unnecessary,  and  absolutdy 
inoperative,  unless  it  be  construed  to  apply  to 
the  duties  on  the  sugars  remaining  in  the  build- 
ing on  the  30th  of  June.  Those  duties  which 
were  bonded,  cannot,  it  is  said,  be  the  object  of 
the  proviso,  because  they,  in  contemplation  of 
law,  are  not  outstanding;  they  are  paid  by  the 
bond  given  by  the  debtor,  and  there  remains 
only  the  duty  on  sugars  not  sent  out,  which  is 
outstanding,  and  is  to  be  preserved  by  this  part 
of  the  act. 

It  requires  but  a  very  slight  attention  to  the 
subject,  to  perceive  that  this  argument  is  not 
entitled  to  tne  weight  which  has  l^n  attributed 
to  it. 

The  act  imposing  the  duty,  does  in  tenm 
speak  of  its  being  bonded  in  contradistinction 
to  its  being  paid.  The  duty  is  either  to  be  paid, 
or  secured  by  bond.  To  say,  then,  that  a  duty 
secured  by  bond  was  not  outstanding  in  con- 
templation of  the  legislature,  but  was  paid, 
would  be  to  violate  the  very  words  of  the 
act. 

*In  addition  to  this  circumstance,  it  [*64 
ought  to  be  observed,  that  the  repeal  takes 
effect  at  the  close  of  the  30th  of  June,  and  the 
law  has  no  existence  on  the  1st  of  July.  Tet 
the  duties  on  sugars  sent  out  during  the  last 
quarter  are  to  be  secured  or  paid  on  the  1st  of 
July.  All  admit  that  there  was  no  disposition 
to  relinquish  these  duties.  Of  consequence,  if 
the  proviso  could  be  necessary  in  any  possible 
construction  of  the  law,  it  was  necessary  in  this 
case. 

After  the  most  attentive  consideration  of  the 
acts  of  Ck>ngress  and  the  arguments  of  counsel, 
the  Ck>urt  is  of  opinion,  that  the  duties  on  re- 
fined sugars  remaining  in  the  building  on  the 
1st  of  July,  1802,  had  not  then  accrued,  and 
were  not  then  outstanding.  The  judgment  of 
the  circuit  court,  which  was  in  favor  of  the 
plaintiff  below,  must,  therefore,  be  reversed, 
and  judgment  rendered  for  the  plaintiff  la 
error* 


ALEXANDER  MURRAY,  I^., 

SCHOONER  CHARMING  BETST. 

An  American  vessel  sold  in  a  Danish  island,  to  ft 
person  who  was  bom  in  the  United  States,  but  whe 
had  bona  fide  become  a  burgher  of  that  Island,  and 
sailing  from  thence  to  a  French  island,  in  Jane, 
1800,  with  a  new  cargo  purchased  bj  her  new  own* 
er.  and  under  the  Danish  flag,  was  not  liable  to 
seisare  under  the  non-lnterconrse  law  of  27th  of 
Fsbmary,  xaoo. 
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If  th«re  WM  no  reasonable  ground  of  BUBpidon 
Uiat  she  was  a  ressel  trading  contrary  to  that  law, 
the  commander  of  a  United  States  ship  of  war,  who 
adses  and  sends  her  in.  Is  liable  for  damages. 

The  report  of  the  assessor  appointed  by  the  coort 
of  admiralty  to  assess  the  damages  ought  to  state 
the  principles  on  which  it  is  founded,  and  not  a 
gross  sum  without  explanation. 

An  American  dtisen  residing  in  a  foreign  coun- 
try may  acquire  the  commercial  priyileges  at- 
tached to  his  domicile;  and  by  making  himself  the 
eabject  of  a  foreign  power,  he  places  himself  out 
«f  the  protection  of  the  United  States,  while  within 
the  territory  of  the  sorereign  to  whom  he  has  sworn 
allegiance. 

Qwrre.  wliether  a  citizen  of  the  United  States  can 
direst  himself  absolutely  of  that  character  other- 
wise than  in  such  manner  as  may  be  prescribed  by 
law? 

Whether,  by  becoming  the  subject  of  a  foreign 
power,  he  is  rescued  from  punishment  for  a  crime 
against  the  United  States? 

What  degree  of  arming  constitutes  an  armed  yes- 
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THE  facts  of  this  ease  are  thus  stated  by  the 
district  judge  in  his  decree. 

'The  libel  in  this  cause,  is  founded  on  the 
act  entitled  'An  act  further  to  suspend  the  com- 
mercial intercourse  between  the  United  States 
and  France,  and  the  dependencies  thereof;" 
(toL  6,  e.  10,  p.  15,  passed  February  27,  1810,) 
and  states  that  the  schooner  sailed  from  Balti- 
more, after  the  passing  of  that  act,  owned, 
hired  or  employe<^  by  persons  resident  within 
the  United  States,  or  by  citizens  thereof  resi- 
dent elsewhere,  boimd  to  Quadaloupe,  and  was 
taken  on  the  hiffh  seas,  on  the  1st  of  June, 
1800,  by  the  libellant,  then  commander  of  the 
public  armed  ship  the  Constellation,  in  pursu- 
ance of  instructions  given  to  the  libellant,  by 
the  President  of  the  United  States,  there  being 
reason  to  suspect  her  to  be  engaged  in  a  traffic, 
or  commerce  contrary  to  the  said  act,  &c 

The  claim  and  answer,  replication  and  re- 
joinder, are  referred  to  for  a  nirther  statement 
66*]  of  the  proceedings  *in  this  case,  <m  all 
which  I  ground  my  decree." 

"On  a  careful  attention  to  the  exhibits  and 
testimony  in  this  cause,  and  after  hearing  of 
eounsel,  I  am  of  opinion,  that  the  following 
facts  are  either  admowledged  in  the  proceed- 
ings, or  satisfactorily  prov^. 

"That  on  or  about  the  10th  of  April,  1800, 
the  schooner,  now  called  the  Charming  Betsy, 
but  then  called  the  Jane,  sailed  from  Baltimore, 
in  the  district  of  Maryland,  an  American  bot- 
tom, duly  registered  according  to  law,  belong- 
ing to  citizens  of,  and  resident  in,  the  Unit<^ 
States,  and  regularly  documented  with  Ameri- 
can papers;  that  she  was  laden  with  a  cargo  be- 
longing to  citizens  of  the  United  States;  that 
her  destination  was  first  to  St.  Bartholomew's, 
where  the  captain  had  orders  to  efl^ect  a  sale  of 
both  yessel  and  cargo;  but  if  a  sale  of  the 
schooner  could  not  be  effected  at  St.  Bartholo- 
mew's, which  was  to  be  considered  the  "pri- 
mary object"  ol  the  voyage,  the  captain  was 
to  proceed  to  St.  Thomas's,  with  the  vessel  and 
sucn  part  of  the  flour  as  should  be  unsold,  where 
he  was  to  accomplish  the  sale.  That  although 
a  sale  of  the  cargo,  consisting  chiefly  of  flour, 
was  effected  at  St.  Bartholomew's,  yet  the  ves- 
sel could  not  there  be  advantageously  disposed 
of,  and  the  captain  proceeded,  according  to  his 
instructions,  to  St.  Thomas's,  where  a  bona  fide 
sale  was  accomplished,  by  Captain  James  Phil- 
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lips,  on  behalf  of  the  American  owners,  for  a 
valuable  consideration,  to  a  certain  Jared  Shat- 
tuek,  a  resident  merchant  in  the  island  of  St. 
Thomas's. 

That  although  it  is  granted  that  Jared  Shat- 
tuck  was  bom  in  Connecticut,  before  the  Ameri- 
can revolution,  yet  he  had  removed  long  before 
any  differences  with  France,  in  his  early  youth» 
to  the  island  of  St.  Thomas,  where  he  served 
his  apprenticeship,  intermarried,  opened  a  house 
of  trade,  owned  sundry  vessels,  and,  as  it  ia 
said,  lands;  which  none  but  Danish  subjecte 
were  competent  to  hold  and  possess.  Anout 
the  year  1796,  he  became  a  Danish  burgher,  in* 
vested  with  the  privileges  of  a  Danish  subject, 
and  owing  allegiance  to  His  Danish  Majesty. 
The  evidence  on  *this  head  is  sufficient  to  [*66 
satisfy  me  of  these  facts;  though  some  of  them 
might  be  more  fully  proved.  It  does  not  ap- 
pear that  Jared  Shattuck  ever  returned  to  the 
United  States*  to  resume  citizenship,  but  con- 
stantly resided,  and  had  his  domicile,  both,  be- 
fore and  at  the  time  of  the  purchase  of  tiie 
schooner  Jane,  at  St.  Thomas's.  That  although 
the  schooner  was  armed  and  furnished  with 
ammimition,  on  her  sailing  from  Baltimore, 
and  the  cannon,  arms  and  stores  were  sold  to 
Jared  Shattuck,  by  a  contract  separate  from 
that  of  the  vessel,  she  was  chiefly  dismantled  of 
these  articles  at  St.  Thomas's,  a  small  part  of 
the  ammimition,  and  a  trifling  part  of  the  small 
arms  excepted.  That  the  name  of  the  said 
schooner  was  at  St.  Thomas's  changed  to  that 
of  the  Charming  Betsy,  and  she  was  document- 
ed with  Danish  papers,  as  the  property  of  Jared 
Shattuck.  That  so  beinff  the  bona  flde  prop- 
erty of  Jared  Shattuck,  she  took  in  a  cargo  be- 
longing to  him,  and  no  other,  as  appears  by 
the  papers  foimd  on  board,  and  delivered  to  thus 
court. 

"That  she  sailed,  with  the  said  cargo,  from 
St.  Thomas's  on  or  about  the  25th  day  of  June, 
1800,  commanded  by  a  certain  Thomas  Wright, 
a  Danish  burgher,  and  navigated  according  to 
the  laws  of  Denmark,  for  aught  that  appears  to 
the  contrary,  bound  to  the  island  of  Quada- 
loupe. 

'That  on  or  about  the  first  of  July  last, 
1800,  she  was  o^ttured  on  her  passage  to 
Guadaloupe,  by  a  French  privateer,  and  a  prize- 
master  and  seven  or  eight  hands  put  on  board; 
the  Danish  crew  (except  Captain  Wright,  an 
old  man  and  two  hoys)  beinff  taken  off  by  the 
French  privateer,  lliat  on  uie  3d  of  the  same 
July,  she  was  boarded  and  taken  possession  of 
by  some  of  the  officers  and  crew  of  the  Constel- 
lation, under  the  orders  of  Captain  Murray,  and 
sent  into  the  port  of  St.  Pierres,  in  Martinique, 
where  she  arrived  on  the  6th  of  the  same  month 
of  July.  I  do  not  state  the  contents  of  a  paper 
called  a  prooea  verbal,  which,  however,  will 
appear  among  the  exhibits,  because,  in  my 
opmion,  it  contains  statements,  either  contrary 
to  the  real  facts,  or  illusory;  and  calculated  to 
serve  the  purposes  of  the  French  •captors.  ['67 
Nor  do  I  detail  the  number  of  cutlasses,  a  mus- 
ket and  a  small  quantity  of  ammunition,  foimd 
on  board  when  the  schooner  was  boarded  by 
Captain  Murray's  orders.  The  Danish  papers 
were  on  board,  and,  except  the  prooea  verbal 
formed  by  the  French  captors,  no  other  ship's 
papers.  The  instructions  to  Captain  Murray 
from  the  President  of  the  United  States  com- 
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prehend  the  eaae  of  a  yessel  found  in  the  pos- 
flesdon  of  French  captors,  hut  then  it  should 
Beem  that  it  must  be  a  yessel  belonging  to  oiti- 
sens  of  the  United  States.  It  does  not  appear 
tiiat  Captain  Murray  had  any  knowledge  of 
Jared  Shattuck  being  a  native  of  Connecticut, 
or  of  any  of  the  United  States,  until  he  was 
informed  by  Captain  Wright  at  Martinic^ue. 

*1t  is  unnecessary  to  go  into  any  disquisition 
about  the  instructions  to  the  commanders  of 
public  armed  ships,  whether  they  were  direct- 
ory to  Captain  Murray  in  the  case  in  question ; 
and  if  to,  whether  they  were,  or  not,  strictly 
eonformable  to  law  does  not  finally  justify  an 
act  which  on  investigation  turns  out  to  be  ille- 
gal, either  as  it  respects  the  municipal  laws  of 
our  country  or  the  laws  of  nations.  Captain 
Murray's  respectable  character,  both  as  an  offi- 
cer and  a  citizen,  forbids  any  idea  of  his  inten- 
tion to  do  a  wanton  act  of  violence  towards 
either  a  citizen  of  the  United  States,  or  a  sub- 
ject, of  another  nation.  He,  no  doubt,  thought 
It  his  duty  to  send  the  vessel  in  question  to  the 
United  States  for  adjudication.  He  had  also 
reasons  prevailing  with  him,  to  sell  Jared  Shat- 
tuck's  cargo  in  Martinique.  His  sending  the 
schooner  to  Martinique  was  evidently  proper, 
and  serviceable  to  the  owner,  as  she  had  not  a 
sufficient  number  of  the  crew  on  board  to. navi- 
gate her.  But  the  further  proceeding  turns 
out,  in  my  opinion,  wrong.  Whatover  prob- 
able cause  might  appear  to  Captain  Murray  to 
justify  his  conduct,  or  excito  suspicion  at  the 
time,  he  runs  the  risk  of,  and  is  amenable  for, 
consequences. 

''On  a  full  consideration  of  the  facts  and  cir- 
cumstances of  this  case,  I  am  of  opinion,  that 
the  schooner  Jane,  being  the  same  in  the  libel 
68*]  mentioned,  did  *not  sail  from  the  United 
States  with  an  intent  to  violate  the  act,  for  a 
breach  whereof  the  libel  ii>  filed.  That  she  did 
not  belong,  when  she  sailed  f^om  St.  Thomas 
for  Quadaloupe,  to  a  citizen  of  the  United 
Stetes,  but  to  a  Danish  subject.  Jared  Shat- 
tuck either  never  was  a  citizen  %A  the  United 
Stetes  under  our  present  national  arrangement, 
or,  if  he  should  at  any  time  have  iMien  so  con- 
sidered, he  had  lawfully  expatriated  himself, 
and  became  a  subject  of  a  friendly  nation.  No 
fraudulent  intent  appears  in  his  case,  either  of 
eluding  the  laws  of  tte  United  Stetes  in  carry- 
ing on  a  covered  trade  by  such  expatriation,  or 
that  he  became  a  Danish  burgher  for  any  pur- 
poses which  are  considered  as  exceptions  to  the 
general  rule  which  seems  esteblished  on  the 
subject  of  the  right  of  expatriation.  That,  be- 
ing a  Danish  burgher  and  subject,  he  had  a 
lawful  right  to  trade  to  the  island  of  Quada- 
loupe, any  law  of  the  United  Stetes  notwith- 
stending,  in  a  vessel  bona  fide  purchased,  either 
from  citizens  of  the  Unit«>^  Stetes,  or  any  other 
vessel  documented  and  Kdopted  by  the  Danish 
laws.  I  do  not  rely  more  than  it  deserves,  on 
the  circumstance  ot  Jared  Shattuck's  burgher- 
ship,  of  which  the  best  evidence,  to  wit,  the 
brief,  or  an  authenticated  copy,  has  not  been 
produced.  I  know  well  that  this  brief  alone, 
unaccompanied  by  the  strong  ingrediente  in  his 
case,  mi^ht  be  fallacious.  I  teke  the  whole 
combination  to  satisfy  me  of  his  being  bona  fide 
a  Danish  adopted  subject;  and  altogether,  it 
amounte,  in  my  mind,  to  proof  of  expatriation. 
The   Captein    (Wright)    produces  his  Danish 
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burgher's  brief.  He  is  a  native  of  Scotland. 
But  even  the  British  case  of  Pollard  v.  Bell,  S 
T.  R.  4.^S.  to  which  I  have  hpen  r«»^<»rTiMl.  show** 
that,  with  all  the  infiexibHity  evidenced  in  the 
i5ritish  code,  on  the  point  of  expatriation,  a  ves- 
sel was  held  to  be  Danish  property,  if  docu- 
mented according  to  the  Danish  laws,  thouj^ 
the  captein,  who  had  obteined  a  Danish  burgn- 
er's  brief,  was  a  Scotehman.  It  shows,  too^ 
that,  in  the  opinion  of  the  British  judges,  (who 
agree,  on  this  point,  with  the  general  current  of 
opinions  of  civilians  and  writers  on  general 
law,)  the  municipal  laws  or  ordinances  of  a 
coimtry  do  not  control  the  laws  of  nations. 
The  British  courte  have  gone  great  lengths  to 
modify  their  ancient  *feudal  law  of  alle-  [*60 
giance,  so  as  to  moderate  ito  rigor,  and  adapt  it 
to  the  stete  of  the  modem  world,  which  has 
become  most  generallv  commercial.  They  hold 
it  to  be  clearly  settled,  that  although  a  natural 
bom  subject  cannot  throw  off  his  allegiance  to 
the  king,  but  is  always  amenable  for  criminal 
acte  against  it,  yet  for  commercial  purposes  he 
may  acquire  the  righte  of  a  citizen  of  another 
coimtry.  Com.  Rep.  677,  680.  I  cite  British 
authorities  because  they  have  been  peculiarly 
tenacious  on  this  subject.  Naturalization  te 
this  country  may  sometimes  be  a  mere  cover; 
so  may,  and,  no  doubt,  frequently  are,  burgh- 
ers' briefs.  But  the  case  of  Shattuck  is  accom- 
panied with  so  many  corroborating  circum- 
stences,  added  to  his  brief,  as  to  render  it  if  not 
incontrovertibly  oertein,  at  least  an  unfortunate 
case  on  which  to  rest  a  dispute  as  to  the  general 
subject  of  expatriation.  I  am  not  tlisposed  to 
treat  lightly  the  attechment  a  citizen  of  th» 
United  Stetes  ought  to  bear  to  his  country. 
There  are  circumstances  in  which  a  citizen 
ought  not  to  expatriate  himself.  He  never 
should  be  considered  as  having  changed  hit 
allegiance,  if  mere  temporarv  objecte,  fraudu- 
lent designs,  or  incomplete  change  of  domicile^ 
appear  in  proof.  If  there  are  any  such  in  Shat- 
tuck's  case,  they  do  not  appear,  and,  therefore, 
I  must  teke  it  for  granted  that  they  do  not  ex- 
ist. That,  therefore,  the  ultimate  destruction 
of  his  voyage,  and  sale  of  his  cargo,  are  illegaL 
"The  vessel  must  be  restored,  and  the 
amount  of  sales  of  the  cargo  paid  to  the  claim- 
ant, or  his  lawful  agent,  together  with  costs, 
and  such  damages  as  shall  he  assessed  by  the 
clerk  of  this  court,  who  is  hereby  directed  to  in- 

?[uire  into  and  report  the  amount  thereof.  And 
or  this  purpose  tne  clerk  is  directed  to  associate 
with  himself  two  intelligent  merchante  of  this 
district,  and  duly  inquire  what  dam^e  Jared 
Shattudc,  the  owner  of  the  schooner  Cnarming 
Betey  and  her  carso,  hath  susteined  hj  reason 
of  the  premises.  Should  it  be  the  opinion  of 
the  clerk,  and  the  assessors  associated  with 
him,  that  the  officers  and  crew  of  the  Constel- 
lation benefited  the  owner  of  the  Charming 
Betey,  by  the  rescue  from  the  French  captors, 
they  *should  allow,  in  the  adjustment,  [*70 
reasonable  compensation  for  this  service. 
( Signed )  "Rich abd  Pbtebs. 

"28th  April,  1801." 
On  the  15th  of  May  following,  upon  the  re- 
port of  the  clerk  and  assessors,  a  final  decree 
was  entered  for  20,594  dollars  and  16  cento 
damages,  with  coste. 

From  this  decree  the  libellant  appealed  to  the 
circuit  court,  who  adjudged,  "that  the  decree 
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of  the  district  eourt  be  affirmed  so  far  as  it 
directs  restitution  of  the  vessel,  and  payment  to 
the  claimant  of  the  net  proceeds  of  the  sale  of 
the  cargo  in  Martinique,  deducting  the  costs 
and  charges  there,  according  to  the  account 
exhibited  by  Captain  Murray's  agent,  being  one 
of  the  exhibits  m  this  cause;  and  that  the  said 
decree  be  reyersed  for  the  residue,  each  party 
to  pay  hiii  own  costs,  and  one  moiety  of  the 
ffustody  and  wharfage  bills  for  keeping  the  ves- 
tel  imtil  restitution  to  the  claimant/' 

From  this  decree  both  parties  appealed  to  the 
Supreme  Court. 

The  cause  was  argued  at  last  term,  by  Mar- 
ttn.  Key,  and  Mason,  for  the  claimant. 

No  counsel  was  present  for  the  libellant. 

For  the  claimant  it  was  contended,  that  the 
sale  of  the  schooner  to  Shattuck  was  bona  fide, 
and  that  he  was  a  Danish  subject.  That  al- 
though she  was  in  possession  of  French  mari- 
ners, she  was  not  an  armed  French  vessel  within 
the  acts  of  Congress,  which  authorized  the  cap- 
ture of  such  vessels.  That  neutrals  are  not 
bound  to  take  notice  of  hostilities  between  two 
nations,  unless  war  has  been  declared. 

That  the  right  of  search  and  seizure  is  inci- 
dent only  to  a  state  of  war.  That  neutrals  are 
not  bound  to  take  notice  of  our  municipal  repu- 
tations. That  the  non-intercourse  act  was  sim- 
ply a  municipal  regulation,  binding  only  upon 
oi«ir  own  citizens,  and  had  nothing  to  do  with 
71*]  *the  law  of  nations;  it  could  give  no  right 
to  seardi  a  neutral.  That  in  all  cases  where 
a  seizure  is  made  under  a  municipal  law, 
probable  cause  is  no  justification,  imless  it  is 
made  so  by  the  municipal  law  under  which  the 
seizure  is  made. 

As  to  the  position  that  the  sale  was  bona  fide 
the  counsel  for  the  daimant  relied  on  the  evi- 
dence, which  came  up  with  the  transcript  of  the 
record,  which  was  very  strong  and  satisfactory. 
Upon  the  question  whether  Shattuck  was  a 
Danish  subject  or  a  citizen  of  the  United  States, 
it  was  said,  that  although  )ie  was  bom  in  Con- 
necticut, yet  there  was  no  evidence  that  he 
had  ever  resided  in  the  United  States,  since 
their  separation  from  Qreat  Britain.  But  it  ap- 
pears by  the  testimony  that  he  resided  m 
St.  Thomas's  during  his  minority,  and  served 
his  apprenticeship  there.  That  he  had  mar- 
ried into  a  family  in  that  island;  had  resided 
there  ever  since  the  year  1780;  had  complied 
with  the  laws  which  enabled  him  to  become  a 
burgher,  and  had  carried  on  business  as  such, 
and  had  for  some  years  been  the  owner  of  ves- 
sels and  lands.  Even  if  bv  birth  he  had  been  a 
citizen  of  the  United  States,  he  had  a  right  to 
expatriate  himself.  He  had  at  least  the  whole 
time  of  his  minority  in  which  to  make  his  elec- 
tion of  what  country  he  would  become  a  citizen. 
Every  citizen  of  the  United  States  has  a  right 
to  expatriate  himself  and  become  a  citizen  of 
any  other  country  which  he  may  prefer,  if  it  be 
done  with  a  bona  fide  and  honest  intention,  at  a 
proper  time,  and  in  a  public  manner.  While 
we  are  inviting  all  the  people  of  the  earth  to 
become  citizens  of  the  United  States,  it  surely 
does  not  become  us  to  hold  a  contrary  doctrine, 
and  deny  a  similar  choice  to  our  own  citizens. 
Circumstances  may  indeed  show  the  intention 
to  be  fraudulent  and  collusive,  and  merely  for 
the  purpose  of  illicit  trade,  &c.  But  such  cir- 
cumstances do  not  appear  in  the  present  case. 
jCranch  2. 


Shattuck  was  fairly  and  bona  fide,  domiciliated 
at  St.  Thomas's  before  our  disputes  arose  with 
France.  The  act  of  Conn-ess,  "further  to  sus- 
pend,!' &o.  cannot,  therefore,  be  considered  as 
operating  upon  such  a  person.  The  first  act  to 
suspend  the  intercourse  was  passed  on  the  13th 
of  June,  1708,  vol.  4,  p.  120,  and  expired  with 
the  end  of  the  next  session  of  Congress.  The 
next  act,  "further  to  suspend,"  'Ac.  was  [^7Z 
passed  on  the  0th  of  February,  1700,  vol.  4, 
p.  244,  and  expired  on  the  3d  of  March,  1800. 

The  act  upon  which  the  present  libel  is 
founded,  and  which  has  the  same  title  with  the 
last,  was  passed  on  the  27th  of  February,  1800, 
vol.  5,  p.  15.  All  the  acts  are  confined  m  their 
operations  to  persons  resident  within  the 
United  States,  or  imder  their  protection. 

She  was  not  such  an  armed  French  vessel  as 
comes  within  the  description  of  those  acts  of 
Congress,  which  authorized  the  hostilities  with 
France.  She  had  only  one  musket,  twelve 
ounces  of  powder,  and  twelve  ounces  of  lead. 
The  only  evidence  of  other  arms  arises  from  the 
deposition  of  one  M'Farlan.  But  he  did  not  go 
on  board  of  her  till  some  days  after  the  capture, 
and  his  deposition  is  inadmissible  testimony,  be- 
cause he  was  entitled  to  a  share  of  the  prize 
money  if  the  vessel  should  be  condemned;  and 
although  a  release  from  him  to  Captain  Murray 
appears  amons  the  papers,  yet  that  release  was 
not  made  imtil  after  tne  deposition  was  taken; 
and  the  fact  is  expressly  contradicted  by  other 
testimony.  The  mere  possession  by  nine 
Frenchmen  did  not  constitute  her  an  armed  ves- 
sel. She  was  unable  to  annoy  the  commerce  of 
the  United  States,  which  was  the  reason  of  the 
adjudication  of  this  court,  in  the  case  of  the 
Amelia.  (See  1  Cranch,  1,  Talbot  v,  Seeman,) 
The  prooea  verbal  is  no  evidence  of  any  fact  but 
its  own  existence.  If  she  had  arms  tney  ought 
to  have  been  brought  in,  as  the  only  competent 
evidence  of  that  fact.  No  arms  are  libelled, 
and  none  appear,  by  the  account  of  sales,  to 
have  been  sold  in  Martinique. 

It  beinff,  then,  a  neutral  unarmed  vessel. 
Captain  Murray  had  no  right  to  seize  and  send 
her  in.  A  right  to  search  a  neutral  arises  only 
from  a  state  of  public  known  war,  and  not  from 
a  municipal  regulation.  In  time  of  peace  the 
fiag  is  to  be  respected.  Until  war  is  declared, 
neutrals  are  not  oound  to  take  notice  of  it. 

The  decrees  of  both  the  courts  below  have 
decided,  that  the  vessel  was  not  liable  to  cap- 
ture. The  only  question  is,  whether  the  claim- 
ant is  entitled  to  damages?  Captain  Murray 
has  libelled  her  upon  the  non-intercourse  act. 
He  does  not  state  that  he  seized  her  because 
she  was  a  French  armed  vessel,  although  he 
*states  her  to  be  armed  at  the  time  of  [*73 
capture.  It  has  also  been  decided  by  both  the 
courts  that  she  is  Danish  property.  If  an 
American  vessel  had  been  illegally  captured  by 
Captain  Murray,  he  would  have  t|een  liable  for 
damages ;  a  fortiori  in  the  case  of  a  foreign  ves- 
sel, where,  from  motives  of  public  policy,  our 
conduct  ought  not  only  to  be  just  but  liberal. 

In  cases  of  personal  arrest,  if  no  crime  has  in 
fact  been  committed,  probable  cause  is  not  a 
justification,  unless  it  oe  made  so  by  municipal 
law.  As  in  the  case  of  hue  and  cry,  he  who 
raises  it  is  liable  if  it  be  false. 

If  the  sheriff  has  a  writ  against  A.,  and  B.  is 
shown  to  him  as  the  person,  and  he  arrests  B. 
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inBtead  of  A.,  he  is  liable  to  an  action  of  tree- 

ri  at  the  suit  of  B.  1  Buls.  149,  Wale  v.  Hill 
if  he  replevies  wrong  fl;ood8,  or  takes  the 
ffoods  of  one  upon  a  fi,  fa,  against  another. 
In  these  cases  it  is  no  justification  to  the  oMcer 
that  he  was  informed,  or  believed,  he  was  right. 
He  must  in  all  cases  seise  at  his  peril.  So  it  is 
with  all  other  officers,  such  as  those  of  the  rev* 
enue,  &c;  probable  cause  is  not  sufficient  to 
justify,  unless  the  law  makes  it  a  justification. 
If  the  information  is  at  common  law  for  the 
thing  seized,  and  the  seizure  is  foimd  to  have 
been  Ulegallv  made,  the  injured  party  must 
bring  his  action  of  trespass,  but  by  tne  course  of 
the  admiralty,  the  cap^Dr,  beinff  in  courts  is  lia- 
ble to  a  decree  against  him  for  damages.  2  Rob. 
202.  {The  FaUua,)  The  case  of  Wale  v.  Hill,  in 
1  Buls.  140,  shows  that  where  a  crime  has  not 
been  committed,  there  probable  cause  can  be 
DO  justificaUon.  But  wnere  a  crime  has  been 
committed,  the  par^^  arresting  cannot  justify 
by  the  suspcion  of  others;  it  must  be  upon  his 
own  suspicion. 

Li  the  case  of  PapiUan  v.  Buohner,  Hardr. 
478,  although  the  goods  seized  had  been  con- 
demned by  the  conunissioners  of  excise,  yet  it 
was  not  held  to  be  a  good  justification.  In  1 
Dall.  182,  Purviance  v,  Angue,  it  was  held  tliat 
an  error  in  judgment  would  not  excuse  an  ille- 
gal capture;  and  in  Leglise  v,  Ohampanie,  2 
74»]  *Str.  820,  it  is  adjudf?ed  that  probable 
cause  of  seizure  will  not  justify  the  officer.^ 

In  3  Anster.  806,  is  a  case  of  seizure  of  hides 
where  no  provision  was  made  in  the  law  that 
probably  cause  should  be  a  justification.  This 
case  cites  7  T.  R.  53,  Piokenng  v.  Trueie.  For 
what  reason  do  the  revenue  laws  provide  that 
prolMble  cause  shall  be  a  justification,  if  it 
would  be  so  without  such  a  provision  f  In  these 
cases  the  injury  by  improper  seizures  can  be  but 
small  compared  with  those  which  mieht  arise 
under  the  non-intercourse  law.  Great  Britain 
has  never  made  probable  cause  an  excuse  for 
seizing  a  neutral  vessel  for  violating  her  munici- 
pal laws.  A  neutral  vessel  is  only  uable  to  your 
municipal  regulations  while  in  your  tentorial 
jurisdiction.  But  as  soon  as  she  gets  to  sea, 
jrou  have  lost  your  remedy.  Ton  cannot  seize 
her  on  the  high  seas.  Even  in  Great  Britain,  if 
a  vessel  gets  out  of  the  jurisdiction  of  one  court 
of  admiralty,  she  cannot  be  seized  in  another. 
It  is  admitted  that  a  law  may  be  passed  author- 
izing such  a  seizure,  but  then  it  becomes  a  ques- 
tion between  the  two  nations.  If  the  present 
droumstances  are  sufficient  to  raise  a  probable 
cause  for  the  seizure,  and  if  such  probable  cause 
is  a  justification,  it  will  destroy  the  tnule  of 
the  Ihuiish  islands.  The  inhabitants  speak  our 
language,  they  buy  our  ships,  Ac    It  will  be 

1. — ^The  Ohlef  Juaiioe  observed,  that  this  case 
was  overruled  two  years  afterwards,  in  a  case  cited 
In  a  Dote  to  Gwillim's  edition  oi.  Bac.  Abr.  *Tfae 
case  cited  in  a  note  is  from  12  Vln.  178,  tit.  Evi- 
dence, P.  b,  6,  in  which  it  is  said  "that  Lord  Ch. 
Baron  Burj,  Montague  and  Page,  against  Price, 
held  that  where  an  officer  had  made  a  seizure,  ana 
there  was  an  information  upon  it,  &c  which  went 
In  favor  of  the  party  who  afterwards  brings  tres- 
pass, the  showing  these  proceedings  was  sufficient 
to  excuse  the  officer ;  it  was  competent  to  make  out 
a  probable  cause  for  liis  doing  the  act.  Mich.  6 
Qeo.*' 

*The  case  of  Leglise  v.  Ohampante  was  in  2  Qeo. 
II.  That  cited  in  the  note  to  Bac.  Abr.  referred  to 
by  the  Ch.  J.  was  In  6  Geo.  1.  The  mistake  arises 
from  the  note  in  Gwillim's  edition  not  mentioning 
the  date  of  the  case  cited  from  Viner. 
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highly  injurioaa  to  tho  interests  of  thsUaitai 
Stat«i;  and  this  Court  will  consider  wh^ 
cause  of  complaint  it  would  furnish  to  the  Dan- 
ish nation,  if  a  private  armed  vessel  had  mada 
this  seizure,  the  captain  and  owners  would 
have  been  clearly  liable  on  their  bond,  which  the 
law  obliges  them  to  give.  The  object  of  this  aet 
of  Congress  was  more  to  prevent  our  vessela 
falling  into  the  hands  of  tne  French,  than  to 
make  it  a  war  measure  l^  starving  the  Froidi 
islands. 

*Even  if  a  Danish  vessel  should  cany  [*76 
American  papers  and  American  colors,  it  would 
be  no  justification.  In  a  state  of  peace  we  have 
no  rignt  to  say  they  shall  not  use  them  if  they 
please.  In  time  of  war,  double  papers,  or  throw- 
ing over  papers,  are  probable  causes  of  seizure, 
but  this  does  not  alter  the  property;  it  is  no 
cause  of  condemnation.  The  vesisel  is  to  be  re- 
stored, but  without  damages. 

The  mode  of  ascertaining  the  damages  adopt* 
ed  by  the  district  courts  is  conformable  to  the 
usual  practice  in  courts  of  admiralty.  See  Mai^ 
riott's  Rep.  and  in  the  same  book,  p.  184,  in  the 
case  of  The  Vanderlee,  liberal  damages  were 
given. 

In  the  revenue  laws  of  the  United  States,  voL 
4,  p.  301,  probable  cause  is  made  an  excuse  for 
the  seizure;  but  no  such  provision  is,  or  ought 
to  have  been,  made  in  the  non-intercourse  law. 
The  powers  given  were  so  liable  to  abuse,  that 
the  commander  ought  to  act  at  his  periL 

The  Chief  Juetioe  mentioned  the  case  of  the 
Sally,  Captain  Joy,  in  2  Rob.  185,  ( Amer.  edit) 
where  a  court  of  vice-admiralty  had  decreed,  im 
a  revenue  case,  that  there  was  no  prolMible  cause 
of  seizure. 

This  cause  came  on  again  to  be  argued  at  this 
term,  by  Dallas,  for  the  libellant,  and  Martiii 
and  Key,  for  the  claimant. 

Dallas,  as  a  preliminary  remark,  observed. 


that  the  judge  of  the  district  court  had  referred 
to  the  derk  and  his  associatea  to  ascertain 
whether  any  and  what  salvage  should  be  al- 
lowed. This  was  an  improper  delegation  of  his 
authority,  not  warranted  by  the  practice  of 
courts  of  admiralty,  or  by  the  nature  of  his  of- 
fice. Although  they  had  not  reported  upon  this 
point,  yet  he  submitted  it  to  the  Court  for  their 
consideration. 

After  stating  the  facts  which  appeared  upon 
the  record,  and  such  as  were  either  admitted  or 
proved,  he  divided  his  argument  into  three  gen- 
eral points. 

1.  That  Jared  Shattuck  was  a  citizen  of  the 
United  States,  at  the  time  of  capture  and  re- 
capture; and,  therefore,  *the  vessel  was  [*76 
subject  to  seizure  and  condemnation,  under  the 
act  of  Congress  usually  called  the  non-inter- 
course act. 

2.  That  she  was  in  danger  of  condemnation 
by  the  French,  and  therefore,  if  not  liable  to 
condemnation  under  the  act  of  Congress,  Cap- 
tain Murray  was  at  least  entitled  to  salvage. 

3.  That  if  neither  of  the  two  former  positions 
can  be  maintained,  yet  Captain  Murray  had 
probable  cause  to  seize  and  bring  her  in,  and, 
therefore,  he  ought  not  to  be  decreed  to  pay 
damages. 

1.  The  vessel  was  liable  to  seizure  and  eon- 
demnation  under  the  non-intercourse  act,  Shat- 
tuck being  a  citizen  of  the  United  States  at  the 
time  of  recapture. 
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Captain  Murray^  authority  to  capture  the 
CSiarmiiiff  Betsy,  depends  upon  the  municipal 
laws  of  &e  United  ^tes,  eicpounded  by  his  in- 
structions, and  the  law  of  nations. 

before  the  non-intercourse  act,  measures  had 
been  taken  by  Congress  to  prevent  and  repel 
the  injuries  to  our  commerce  which  were  dally 
perpetrated  by  French  cruisers. 

By  the  act  of  28th  May,  1798,  yol.  4,  p.  120, 
antKority  was  given  to  capture  ''armed  vessels 
sailing  under  authority,  or  pretence  of  author- 
ity, from  the  republic  of  Irance,"  &c.  and  to 
retake  any  captured  American  vessel. 

The  act  of  28th  June,  1798,  vol.  4,  p.  153, 
regulates  the  proceedings  against  such  vessels 
when  captured,  ascertains  the  rate  of  salvage 
for  vessels  recaptured,  and  provides  for  the  con- 
floement  of  prisoners,  &o. 

The  act  of  July  9,  1798,  vol.  4,  p.  163,  au- 
thorizes the  capture  of  armed  French  vessels 
anywhere  upon  the  high  seas,  and  provides  for 
the  granting  commissions  to  private  armed  ves- 
sels, &c 

The  right  to  retake  an  armed,  or  unarmed 
Mflutial  vessel  in  the  hands  of  the  French,  is 
nowhere  expressly  given;  but  is  an  incident 
77*]  ffTOwing  out  of  the  state  of  war;  *and  is 
Implieid  in  several  acts  of  Congress.  This  was 
decided  in  the  case  of  Talbot  v.  Seeman,  in  this 
eonrt  at  August  term,  1801.^ 

The  right  of  recapture,  carrying  with  it  the 
right  of  salvage,  gave  the  right  of  bringing  into 
port;  and  that  port  must  be  a  port  of  the  captor. 

The  first  non-intercourse  act  was  passed  June 
13, 1798,  vol.  4,  p.  129.  A  similar  act  was  passed 
Feb.  9,  1799,  vol.  4,  p.  244. 

The  act  upon  which  the  present  libel  is  found- 
ed was  passed  Feb.  27,  1800,  vol.  5,  p.  15. 

These  are  not  to  be  considered  as  mere  munic- 
ipal laws  for  the  regulation  of  our  own  com- 
merce, but  as  a  part  of  the  war  measures  which 
it  was  found  necessary  at  that  time  to  adopt.  It 
was  quoad  hoc  tantamount  to  a  declaration  of 


Happily  there  is  not,  and  has  not  been,  in 
the  practice  of  our  government,  an  established 
form  of  dedaring  war. 

Congress  have  the  power,  and  may  by  one 
general  act,  or  by  a  variety  of  acts,  place  the 
nation  in  a  state  of  war.  As  far  as  Congress 
have  thought  proper  to  legislate  us  into  a  state 
of  war,  the  law  of  nations  in  war  is  to  apply. 

By  the  eeneral  laws  of  war,  a  belligerent  has 
a  right  not  only  to  search  for  her  enemy,  but  for 
her  dtizens  trading  with  her  enemy.  If  author- 
ities  for  this  position  were  necessary,  a  variety 
of  cases  decided  by  Sir  William  Scott  might  be 
dted. 

As  to  the  present  case,  France  was  to  be  con- 
sidered as  our  enemy.  The  non-intercourse  act 
of  1800  prohibits  all  commercial  intercourse 
"between  any  person  or  persons  resident  within 
the  United  States,  or  under  their  protection, 
and  any  person  or  persons  resident  within  the 
territories  of  the  French  republic,  or  any  of 
the  dependendes  thereof."  And  dedares  that 
''any  ship  or  vessel,  owned,  hired,  or  employed, 
in  whole,  or  in  part,  by  any  person  or  persona 
resident  within  the  United  States,  or  any  citi- 
78*]   sen  or  *dtinenB  thereof  resident  else- 

^  1. — Ante,  VOL  1,  p.  SS. 
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where,"  Ac  "shall  be  forfeitea,  and  may  be 
seized  and  condemned." 

A  citizen  of  the  United  States,  resident  "els» 
where,"  must  mean  a  dtizen  resident  in  a  neu- 
tral country.  If  Shattuck  was  such  a  citizen, 
the  case  is  dearlv  within  the  statute.  It  is  not 
necessary  that  the  vessd  should  be  registered 
as  an  American  vessel ;  it  is  suffident  if  owned 
by  a  citizen  of  the  United  States.  Registering 
is  only  necessary  to  give  the  vessel  file  priv- 
ileges of  an  American  bottom.  Nor  is  it  nec- 
essary that  she  should  have  been  built  hi  the 
United  States. 

By  the  8th  section  of  the  act  of  27th  Feb. 
1800,  vol.  5,  p.  20,  reasonable  suspidon  is  made 
a  justification  of  seizure,  and  sending  in  for 
adjudication.  The  officer  is  bound  to  act  upon 
suspicion,  and  that  suspicion  applies  both  to  the 
character  of  the  vessel,  and  to  the  nature  of 
the  voyage. 

Although  the  act  of  Congress  mentions  only 
vessels  of  the  United  States,  still,  from  the 
nature  of  the  case,  the  right  to  seize  and  send 
in  must  extend  to  apparent  as  well  as  real 
American  vessels. 

Such  is  the  cotemporaneous  exposition  given 
by  the  instructions  of  the  executive.' 

The  words  of  these  instructions  are:  "You 
are  not  only  to  do  all  that  in  you  lies  to  prevent 
all  intercourse,  whether  direct  or  circuitous,  be- 
tween the  ports  of  the  United  States  and  those 
of  France  and  her  dependencies,  in  cases  where 
the  vessels  or  cargoes  are  apparently,  as  well  as 
really  American,  and  protected  by  American 
papers  only,  but  you  are  to  be  vigilant  that  ves- 
sels or  ^cargoes  really  American,  but  cov-  [•79 
ered  by  Danish  or  other  foreign  papers,  and 
boimd  to  or  from  French  ports,  do  not  escape 
you." 

The  law  and  the  instructions  having  thus 
made  it  his  duty  to  act  on  reasonable  suspicion, 
he  must  be  safe,  though  the  ground  of  suspicion 
should  eventually  be  removed. 

Under  our  munidpal  law,  therefore,  the  fol- 
lowing propositions  are  maintainable: 

1.  That  a  vessd  captured  by  the  French  sails 
under  French  authority;  and  if  armed,  is,  quoad 
hoc,  a  French  armed  vessd.  The  degree  of  arm- 
ing is  to  be  tested  by  the  capacity  to  annoy  the 
unarmed  commerce  of  the  X&ited  States. 

2.  The  right  to  recapture  an  unarmed  neutral 
is  an  incident  of  the  war,  and  implied  in  the 
regulations  of  Congress. 

3.  The  non-intercourse  law  justifies  the  sei» 
ure  of  apparent,  as  well  as  of  real  American 
vessels. 

Nor  does  this  doctrine  militate  with  the  law 
of  nations.  A  war  in  fact  existed  between  the 
United  States  and  France.  An  army  was  raised, 
navy  equipped,  treaties  were  annulled,  the  in- 
tercourse was  prohibited^  and  commissions  were 

2. — ^Upon  Mr.  Dallas's  offering  to  read  the  In- 
stmctlons, 

Chasb,  J,,  said  he  was  always  against  reading  the 
InBtmctlons  of  the  executive;  because.  If  they  go 
no  further  than  the  law,  they  are  unnecessary ;  if 
they  exceed  It,  they  are  not  warranted. 

MABRHALL.  Oh.  J,,  I  understand  It  to  be  admitted 
by  both  parties,  that  the  Instructions  are  part  of 
the  record.  The  construction,  or  the  effect  toey  are 
to  have,  will  be  the  subject  of  further  consideration. 
They  may  be  read. 

Chass.  J,,  I  can  only  say  I  am  against  It,  and  I 
wish  It  to  be  generally  known.     I  think  It  a  bad  * 
practice,  and  shaU  always  give  my  voice  against  It. 
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granted  to  prirate  armed  vesselB.  Every  instru- 
ment of  war  was  employed;  but  its  operation 
was  confined  to  the  vessels  of  war  of  France 
Upon  the  high  seas. 

So  far  as  the  war  was  allowed,  the  laws  of 
war  attached. 

That  it  was  a  public  war,  was  decided  in  the 
ease  of  Bcuu  v.  Tvngey,  in  this  court,  Feb.  term, 
1800. 

No  authorities  are  necessary  to  show  that  a 
state  of  war  may  exist  without  a  public  declara- 
tion. And  the  right  to  search  follows  the  state 
of  war.  Vattel,  b.  3,  c  7,  s.  114.  1  Rob.  304. 
(Th^  Maria.)  8  Term  Rep.  234.  OarreU  v.  Km- 
iington.  Whether  the  vessel  was  American  or 
Danish,  she  was  taken  out  of  the  hands  of  our 
enemy. 

80*]  *The  law  of  nations  in  war  gives  not 
only  the  right  to  search  a  neutral,  but  a  right 
to  recapture  from  the  enemy.  On  this  point  the 
case  of  Talbot  v.  Beeman  is  decisive,  both  as  to 
the  law  of  nations,  and  as  to  the  acts  of  Ckm- 
gress,  and  that  the  rule  applies  as  well  to  a 
partial  as  to  a  general  war. 

Captain  Murray's  authoritjr,  then,  was  de- 
rived not  only  from  our  municipal  law,  and  hid 
instructions,  but  from  the  law  of  nations.  If  he 
has  pursued  his  authority  in  an  honest  and  rea- 
sonable manner,  although  he  may  not  be  entitled 
to  reward,  yet  he  cannot  deserve  punishment. 

It  remains  to  consider  whether  the  vessel  was, 
in  fact,  liable  to  seizure  and  condemnation. 

What  were  the  general  facts  to  create  suspi- 
cion pt  the  time? 

1.  The  vessel  was  originally  American.  The 
transfer  was  recent  and  since  the  non-inter- 
course law.  The  vovage  was  to  a  dependency  of 
the  French  Republic,  and  therefore  prohibited, 
if  she  was  really  an  American  vessel. 

2.  The  owner  was  an  American  by  birth.  The 
captain  was  a  Scotchman.  The  crew  were  not 
Danes,  but  chiefly  Americans,  who  came  from 
Baltimore. 

3.  The  prooea  verbal  calls  her  an  American 
vessel ;  which  was  corroborated  by  the  declara- 
tions of  some  of  the  crew. 

4.  The  practice  of  the  inhabitants  of  the 
Danish  islands  to  cover  American  property  in 
such,  voyages. 

What  was  there,  then,  to  dispel  the  cloud  of 
suspicion,  raised  by  these  circumstances? 

1.  The  declarations  of  Wright,  the  captain, 
whose  testimony  was  interested,  inconsistent 
with  itself,  and  contradicted  by  others. 

2.  The  docimients  found  on  board. 

These  were  no  other  than  would  haVe  been 
found,  if  fraud  had  been  intended.  These  were, 
81*]  *1.  The  sea-letter  or  pass  from  the  Gov- 
ernor General  of  the  Danish  islands,  who  did 
not  reside  at  St.  Thomas's,  but  at  St.  Croix.  It 
states  only  by  way  of  recital  that  the  vessel 
was  the  property  of  Jared  Shattuck,  a  burgher 
and  inhabitant  of  St.  Thomas's.  It  does  not 
state  that  he  was  naturalized  or  a  subject  of 
Denmark. 

2.  The  muster-roll,  which  states  the  names 
and  number  of  the  captain  and  crew,  who  were 
ten  besides  the  captain,  viz.,  Wm.  Wright,  cap- 
tain, David  Weems,  John  Robinson,  Jacob  Dav- 
idson, John  Lampey,  John  Nicholas,  Frederick 
lansey,  George  Williamson,  William  George, 
.  Prudentio,  a  Corsican,  and  David  Johnson,  a 
Norwegian.  There  is  but  one  foreign  name  in 
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the  whole.  Wright,  in  his  deposition,  says  thjit 
three  were  Americans,  one  a  Norwegian,  and 
the  rest  were  Danes,  Dutch  and  Spaniards. 

The  muster-roll  was  not  an  oath,  but  was  th9 
mere  declaration  of  the  owner. 

3.  The  invoice,  which  only  says  that  Sliat- 
tuck  was  the  owner  of  the  cargo. 

4.  The  bill  of  lading,  which  says  that  h^  -wbm 
the  shipper. 

6.  The  certificate  of  the  oath  of  property  of 
the  carffo,  states  only  by  way  of  recital,  tbat 
Shattuck,  a  burgher,  iimabitant  and  subject, 
&e.  was  the  owner  of  the  cargo,  but  says  notii- 
inff  of  the  property  in  the  vessel. 

By  comparing  this  certificate  with  the  oath 
itself,  it  appears  that  the  word  "subject"  has 
been  inserted  by  the  officer,  and  was  not  in  the 
original  oath. 

6.  Shattuck's  instructions  to  Captain  Wright. 

7.  The  bill  of  sale  by  Phillips,  the  agent  of 
the  American  owners,  to  Shattuck;  but  his 
authority  to  make  the  sale  was  not  on  board. 
To  show  what  little  credit  such  documents  are 
entitled  to,  he  cited  the  opinion  of  Sir.  W. 
Scott,  in  the  case  of  The  Vigilaniia,  1  Rob.  6,  7, 
8,  Amer.  ed.,  and  in  the  case  of  The  Odin,  1 
Rob.  208,  211. 

The  whole  evidence  on  board  was  a  mere 
custom-house  affair,  all  depending  upon  his  own 
oath  of  property.  His  *burgher's  brief  [*&1t 
was  not  on  board,  nor  did  it  appear  even  by  his 
own  oath  that  Shattuck  was  a  burgher.  And 
no  document  is  yet  produced  in  which  he  un- 
dertakes to  sweat  that  he  is  a  Danish  subject. 

Such  documents  could  not  remove  a  reason- 
able suspicion  foimded  upon  such  strong  facts. 

There  could  never  be  a  seizure  upon  suspi- 
cion, if  this  was  not  warrantable  at  the  time. 

What  has  appeared  since  to  remove  the  sus- 
picion, and  to  prove  Shattuck  to  be  a  Danish 
subject? 

All  the  original  facts  remain,  and  the  ease 
rests  on  Shattuck's  expatriation,  whence  arise 
two  inquiries. 

1.  As  to  the  right,  In  point  of  law,  to  expa- 
triate. 

2.  As  to  the  exercise  of  the  right,  in  fact. 
1.  As  to  the  right  of  expatriation. 

He  was  a  native  of  Connecticut,  and,  for 
aught  that  appears  in  the  record,  remained  here 
imtil  the  year  1789,  when  we  first  hear  of  him 
in  the  Island  of  St.  Thomas's.  This  was  after 
the  revolution,  and,  therefore,  there  can  be  no 
question  as  to  election,  at  least  there  is  no  proof 
of  his  election  to  become  a  subject  of  Den- 
mark. 

If  the  account  of  the  case  of  Isaac  Williams 
(1  Tuck.  Bl.  part  1,  App.  p.  436, )»  is  correct,  it 

1. — ^The  state  of  the  case,  and  the  opinion  of  Ch. 
J.  BIlBworth,  as  extracted  bj  Judge  Tucker  from 
''The  NatioDal  Magazine,'*  No.  8,  p.  254,  are  ss  fol- 

lows  ! 

On'  the  trial  of  Isaac  Williams,  in  the  District 
(qu.  Circuit)  Court  of  Connecticut,  Feb.  27,  1797, 
for  accepting  a  commission  under  the  French  re- 
public, and  under  the  authority  thereof  committing 
acts  of  hostility  against  Great  Britain,  the  defend- 
ant alleged,  and  offered  to  prove,  that  he  had  ex- 
patriated himself  from  the  United  States  and  be- 
come a  French  citizen  before  the  commencement 
of  the  war  between  France  and  England.  This  pro- 
duced a  question  as  to  the  right  of  expatriation, 
when  Judge  Ellsworth,  then  Chief  Justice  of  the 
United  BtatetL  is  said  to  have  dellrered  an  opin- 
ion to  the  following  effect 

**Tbs  common  law  of  this  eoontry  remains  tbe 
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S3*]  was  *the  opinion  of  Ch.  J.  Ellsworth, 
that  a  citizen  of  the  United  States  could  not 
•zpatriate  himself.  That  learned  judge  is  re- 
ported to  have  said  in  that  case,  that  the  com- 
mon law  of  this  counti]^  remains  the  same  as  it 
was  before  the  revolution. 

But  in  the  case  of  Janson  v.  Talbot,  3  Dall. 
133,  this  court  inclined  to  the  opinion  that  the 
right  exists,  but  the  difficulty  was,  that  the 
law  had  not  pointed  out  the  mode  of  election 
and  of  proof. 

It  must  be  admitted  that  the  right  does  ex- 
ist, but  its  exercise  must  be  accompanied  by 
three  circumstances. 

1.  Fitness  in  point  of  time. 

2.  Fairness  of  intent. 

84»]     •3.  Publicity  of  the  act. 

But  the  right  of  expatriation  has  certain 
characteristics,  which  distinguish  it  from  a  lo- 
comotive right,  or  a  right  to  change  the  dom- 
icile. 

By  expatriation  the  party  ceases  to  be  a  citi- 
zen and  becomes  an  alien.  If  he  would  again 
become  a  citizen,  he  must  comply  with  the 
terms  of  the  law  of  naturalization  of  the  coun- 
try, although  he  was  a  native. 

But  by  a  mere  removal  to  another  country 
for  purposes  of  trade,  whatever  privileges  he 
may  acquire  in  that  country,  he  does  not  cease 
to  be  a  citizen  of  this. 

With  respect  to  other  parties  at  war,  the 
place  of  domicile  determines  his  character, 
enemy,  or  neutral,  as  to  trade.  But  with  respect 
to  his  own  country,  the  change  of  place  alone 
does  not  justify  his  trading  with  her  enemy; 
and  he  is  still  subject  to  such  of  her  laws  as  ap- 
ply to  citizens  residing  abroad.  1  Rob.  165. 
{The  Hoop,)  1  Terra  Rep.  84,  Gist  v.  Mason, 
and  particularly  8  Term  Rep.  648,  Potts  i>.  Bell, 
where  this  principle  is  advanced  by  Doct. 
Nicholl,  the  king's  advocate,  in  p.  555,  admitted 
by  Doct.  Swabey,  in  p.  561,  ana  decided  by  the 
eourt. 

This  principle  of  ^neral  law  is  fortified  by 
the  positive  prohibition  ox  the  act  of  Ck)ngress. 

In  France  the  character  of  French  citizen  re- 
■lains  imtil  a  naturalization  in  a  foreign  coun- 
try. In  the  United  States  we  require  an  oath 
of  abjuration,  before  we  admit  a  person  to  be 
naturalized. 

If  he  was  naturalized,  he  has  done  an  act  dis- 
elaiming  the  protection  of  the  United  States, 


and  is  no  longer  bound  to  his  allegiance.  But 
if  he  has  acquired  onl^  a  special  privilege  to 
trade,  it  must  be  subject  to  the  Laws  of  his 
coimtry. 

2.  But  has  he  in  fact  exercised  the  right  of 
expatriation  f  And  is  it  proved  by  leg^i  evi- 
dence? 

His  birth  is  prima  facie  evidence  that  he  is  a 
citizen  *of  the  United  States  and  throws  [*85 
the  burden  of  proof  upon  him.  No  law  has 
been  shown  by  which  he  could  be  a  naturalized 
subject  of  Denmark,  nor  has  he  himself  ever 

?retended  to  be  more  than  a  burgher  of  St. 
homas's.  What  is  the  character  of  burgher, 
and  what  is  the  nature  of  a  burgher's  brief? 

It  is  said  that  to  entitle  a  person  to  own 
ships,  there  must  have  been  a  previous  resi- 
dence; but  no  residence  is  necessary  to  enable 
a  man  to  be  a  captain  of  a  Danish  vessel. 

It  is  a  mere  license  to  trade ;  a  permit  to  bear 
the  flag  of  Denmark;  like  the  freedom  of  a  cor- 
poration. It  implies  neither  expatriation,  an 
oath  of  allegiance,  nor  residence.  1  Rob.  133, 
The  Argo.  8  Term  Rep.  434,  Pollard  v.  Bell 
These  cases  show  with  what  facility  a  man  may 
become  a  burgher;  that  it  is  a  mere  matter  of 
purchase,  and  that  it  is  a  character  which  may 
be  taken  up  and  laid  aside  at  pleasure,  to  an- 
swer the  purposes  of  trade. 

But  there  is  no  evidence  that  he  ever  obtain- 
ed even  this  burgher's  brief.  He  went  from 
Ck)nnecticut,  a  laa,  an  apprentice  or  clerk  in 
1788  or  1789.  He  was  not  seen  in  business 
there  until  1796  or  1796.  In  going  in  1789, 
he  had  no  motive  to  expatriate  himself,  as  there 
was  then  no  war.  We  find  him  first  trading  in 
1796,  after  the  war,  and  the  law  of  Denmark 
forbids  a  naturalization  in  time  of  war. 

At  what  time,  then,  did  he  become  a  burgher  t 
If  he  ever  did  become  such  in  fact,  and  it  was 
in  time,  he  can  prove  it  by  the  record.  Wright's 
burgher's  brief  is  produced,  and  shows  that  they 
are  matters  of  record.  The  brief  itself,  then, 
or  a  copy  from  the  record  duly  authenticated, 
is  the  best  evidence  of  the  fact,  and  is  in  tiie 
power  of  the  party  to  produce. 

Why  is  it  withheld,  and  other  ex  parte  evi- 
dence picked  up  there,  and  witnesses  examined 
here?  All  the  evidence  they  have  produced  is 
merely  matter  of  inference.  They  nave  exam- 
ined witnesses  to  prove  that  he  carried  on  trade 
at  St.  Thomas's,  owned  ships  and  land,  married. 


same  as  It  was  before  the  revolution.  The  present 
question  is  to  be  decided  by  two  great  principles ; 
one  is,  that  all  the  members  of  a  civil  community 
are  bound  to  eadi  other  by  compact;  the  other  Is, 
that  one  of  the  parties  to  this  compact  cannot  dis- 
solve It  by  his  own  act  The  compact  between  onr 
eommonlly  and  Its  members  Is,  that  the  community 
shall  protect  Its  members:  and  on  the  part  of  the 
members,  that  they  will  at  all  times  be  obedient  to 
the  laws  of  the  community,  and  faithful  to  Its  de- 
fense. It  necessarily  results  that  the  member  can- 
not dissolve  the  compact  without  the  consent  or 
default  of  the  community.  There  has  been  no  con- 
sent, no  default.  Express  consent  Is  not  claimed; 
but  It  Is  areued  that  the  consent  of  the  community 
is  Implied,  by  Its  policy,  its  condition,  and  Its  acts. 
In  countries  so  crowded  with  Inhabitants  that  the 
OMans  of  subsistence  are  difficult  to  be  obtained.  It 
Is  reason  and  policy  to  permit  emigration ;  but  our 
policy  is  different,  tor  our  country  Is  but  scarcely 
settled,  and  we  have  no  Inhabitants  to  spare.  Con- 
stnt  has  been  argued  from  the  condition  of  the 
country,  because  we  are  in  a  stats  of  peace.  But 
though  we  were  tn  peaces  the  war  had  commenced 
In  Europe ;  we  wished  to  have  nothing  to  do  with 
the  war,  but  the  war  would  have  something  to  do 
Cras^b  8* 


with  us.  It  has  been  difficult  for  us  to  keep  out  of 
the  war;  the  progress  of  It  has  threatened  to  In- 
volve us.  It  has  been  necessary  for  our  govern- 
ment to  be  vigilant  In  restraining  our  own  cltlsens 
from  those  acts  which  would  Involve  us  In  hos- 
tilities. 

**The  most  visionary  writers  on  this  subject  do 
not  contend  for  the  principle  In  the  unlimited  ex- 
tent, that  a  citizen  may  at  any,  and  at  all  times, 
renounce  his  own,  and  join  himself  to  a  foreign 
country. 

"Consent  has  been  argued  from  the  acts  of  our 
government  permitting  the  naturalization  of  for- 
eigners. When  a  foreigner  presents  himself  here, 
we  do  not  Inquire  what  his  relation  Is  to  his  own 
country ;  we  Lave  not  the  means  of  knowing,  and 
the  Inquiry  would  be  Indelicate;  we  leave  him  to 
Judge  of  tnat.  If  he  embarrasses  himself  by  con- 
tracting contradictory  obligations,  the  fault  and 
folly  are  his  own ;  but  this  Implies  no  consent  of 
the  government  that  our  own  should  also  expatriate 
themselves.  It  Is,  therefore,  my  opinion,  that 
these  facts,  which  the  prisoner  offers  to  prove  In 
his  defense,  are  totally  irrelevant."  See.  The  pris- 
oner was  according  found  guilty,  fined  and  Im* 
iMPlsftneA 
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and  resided  there.     By  the  depositions  they 

5 rove  that  a  man  is  not  by  law  permitted  to  do 
tiese  things   without  being  a  burgher;    and 
hence  th^  infer  his  burghership. 
86*]    *These  facts  are  equivocal  in  themselires, 
and  not  well  proved. 

Certificates  of  citizenship  are  easily  obtained, 
but  are  not  always  true.  This  is  noticed  by  Sir 
W.  Scott,  in  the  cases  before  cited.  A  case 
happened  in  this  country,  2  Dall.  370,  JJniieA 
States  V.  Oallato,  where  a  person  having  taken 
the  oath  of  allegiance  to  Pennsylvania,  agree- 
ably to  the  naturalization  act  of  that  stete,  ob- 
tained a  certificate  from  a  magistrate,  confirmed 
bv  the  attestation  of  the  supreme  executive  of 
the  state,  that  he  was  a  citizen  of  the  United 
States.  But  upon  a  trial  in  the  circuit  court  of 
Pennsylvania,  it  was  adjudged  that  he  was  not  a 
citizen.  Captain  Barney  also  went  to  France, 
became  a  citizen,  took  command  of  a  French 
ship  of  war,  returned  to  this  country,  and  is 
now  certified  to  be  a  citizen  of  the  United  States. 
6o  in  the  case  of  the  information  against  the 
ship  John  and  Alice,  Captain  Whitesides,  he 
was  generally  supposed  to  be  a  citizen  of  the 
United  States. 

On  the  trial,  evidence  of  his  citizenship  was 
called  for,  when  it  appeared  that  Ms  father 
brought  him  into  this  country  in  the  year  1784, 
and  remained  here  until  1792,  when  the  father 
died.  Neither  he  nor  his  father  were  natural- 
ized and  the  vessel  was  condemned.  These  in- 
stances show  the  danger  of  crediting  such  cus- 
tom house  certificates. 

All  these  certificates  in  the  present  case  da 
not  form  the  best  evidence,  because  better  is 
still  in  the  possession  of  the  piurty,  and  he  ought 
to  produce  it. 

The  general  and  fundamental  rules'  of  evi- 
dence are  the  same  in  courts  of  admiralty  as  in 
courts  of  common  law.  If  they  appear  to  re- 
lax, it  is  only  in  that  stage  of  the  business 
where  they  are  obliged  to  act  upon  suspicion. 

In  the  present  case  the  opinion  of  merchants 
only  is  tucen  as  to  the  laws  of  Denmark.  No 
judicial  diaracter,  not  even  a  lawyer,  was  ap- 

Slied  to.  Certificates  of  merchants  are  no  e^- 
ence  of  the  law.  1  Bob.  68,  {The  Santa 
Oruw,) 

The  evidence  offered  is  both  00  pa/rie  and  00 
poet  faoto.  Fraud  is  not  to  be  presumed,  but 
87*]  why  was  not  the  burghers  *brief  pro- 
duced, as  well  as  the  other  papers,  such  as  the 
oath  of  property,  &c  when  it  was  certainly  the 
most  important  paper  in  the  caseT 

The  only  reason  which  can  be  given  is,  that 
it  did  not  exist.  It  was  a  case  like  that  of  Cap- 
tain Whitesides,  where  people  were  led  into  a 
mistake  ^om  the  length  of  his  residence,  and 
from  having  seen  him  there  from  the  time  of 
his  youth. 

Upon  the  whole,  then,  we  have  a  right  to 
conclude  that  Jared  Shattuck  was  not  a  Danish 
subject;  or  that  if  he  was  the  fact  is  not 
proved,  and,  therefore,  he  remains  a  citizen  of 
the  United  States,  in  the  words  of  the  act  of 
Congress,  "residing  elsewhere." 

The  consequence  must  be  a  condemnation  of 
the  vessel. 

II.  She  was  in  danger  of  condemnation  in 
the  French  courts  of  admiralty,  and  therefore 
Contain  Murray  is  entitled  to  salvage. 

This  depends,  L  On  the  right  to  retake;  2. 
S16 


On  the  degree  of  danger;  and,  3.  The  serviot 
rendered. 

1.  He  had  a  right  to  retake,  on  the  ground  of 
suspicion  of  illicit  trade,  in  violation  of  the  non- 
intercourse  law^  as  well  as  on  the  ground  of  her 
being  a  vessel  sailing  under  French  authority, 
and  so  armed  as  to  be  able  to  annoy  unarmed 
American  vessels.  He  had  also  a  right  to 
bring  her  in  for  salvage,  if  a  service  was  ren- 
dered. 

If  his  ri^ht  to  retake  depends  upon  the  sus- 
picion of  illicit  trade,  or  upon  her  beinp^  a 
French  armed  vessel,  he  could  take  her  only  into 
a  port  of  the  United  States. 

Tffe  point  of  illicit  trade  has  already  been 
discussed.  That  the  vessel  was  sailing  under 
French  authority  is  certain;  the  only  <]uestioB 
is,  whether  she  was  capable  of  annoying  our 
commerce. 

She  had  port-holes,  a  musket,  powder  and 
balls,  and  *eight  Frenchmen,  who,  prob-  [*88 
ably,  as  is  usual,  had  each  a  cutlass.  Vessels 
have  been  captured  without  a  single  musket. 
Three  or  four  cutlasses  are  often  found  suffi- 
cient. 

The  vessel  was  sufficiently  armed  to  justify 
Captain  Murray,  under  his  instructions,  in 
bringing  her  in. 

If,  then,  the  taking  was  lawful,  has  she  been 
saved  from  such  danger  as  to  entitle  Captain 
Murray  to  salvage  T 

There  is  evidence  that  Captain  Wright  re- 
quested Captain  Murray  to  take  the  vessel  to 
prevent  her  falling  into  the  hands  of  the  En- 
glish. He  consented  to  be  carried  into  Martin- 
ique. He  protested  only  against  the  privateer, 
not  affainst  Captain  Murray.  His  letter  to 
Captam  Murray  does  not  complain  of  the  recap- 
ture, but  of  the  detention.  The  taking  waa  an 
act  of  humanity,  for  if  Captain  Murray  had 
taken  out  the  Frenchmen,  and  left  the  vessel 
with  only  Captain  Wright  and  the  boy,  they 
could  not  have  navigated  her  into  port^  and  sha 
must  have  been  lost  at  sea,  or  fallen  a  prey  to 
the  brigands  of  the  islands.  This  alone  was  a 
service  which  ought  tolM  rewarded  with  sal- 
vage. 

But  she  was  in  dancer  of  condemnation  !• 
the  French  courts  of  acbniralty. 

The  case  of  Talbot  v,  Seeman  has  confirmed 
the  principle  adopted  by  Sir  W.  Scott,  in  the 
case  of  TJie  war  Onskan,  2  Rob.  246,  that  the 
departure  of  France  from  the  general  principles 
of  the  law  of  nations,  varied  the  rule  that  sal- 
vage is  not  due  for  the  recapture  of  a  neutral 
out  of  the  hands  of  her  friend;  and  that  the 
general  conduct  of  France  was  such  as  to  ren- 
der the  recapture  of  a  neutral  out  of  her  hands 
an  essential  service  which  would  entitle  the  re- 
captors  to  salvage.  If  she  had  been  carried  in- 
to a  French  por^  how  imequal  would  have  been 
the  confiict?  Wlio  would  have  been  believed, 
the  privateer  or  the  claimant  T  The  Danish 
papers  would  have  been  considered  only  as  a 
cover  for  American  property.  The  danger  la 
shown  by  the  apprehensions  of  Captain  Wright 
and  his  crew;  by  the  declarations  of  the  priva- 
teer; by  the  procee  verbal;  and  by  the  actual 
imprisonment  of  the  crew. 

*But  independence  of  the  general  mis-  [*80 
conduct  of  France,  there  are  several  French 
ordinances  under  which  she  might  have  been 
condemned.     The  case  of  Pollard  9.  Bell,  8 
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Term  Bep.  444,  shows  that  such  ordinances 
may  justify  the  condemnation.  The  case  of 
Bemardi  v,  Motteaua,  Doug.  675,  shows  that 
the  French  courts  actually  do  proceed  to  con- 
demnation upon  them,  as  in  the  case  of  throw- 
ing over  papers,  Ac  So  in  the  case  of  Mayne 
9.  Wdlim',  Park  on  Insurance,  414,  (363)  the 
condemnation  was  because  the  vessel  ha4  an 
English  supercargo  on  board. 

By  the  ordinances  of  France,  Code  des  prises, 
Tol.  1,  p.  306,  §  9,  ''all  foreign  vessels  shall  be 
good  ]^nze  in  which  there  shall  be  a  supercargo, 
eomnussary  or  chief  officer  of  an  enemy's  coun- 
try; or  the  crew  of  which  shall  be  composed 
of  one-third  sailors  of  an  enemy's  state;  or 
which  shall  not  have  on  board  the  roles 
d^equipage  certified  by  the  public  officers  of  the 
neutral  places  from  whence  the  vessels  shall 
bave  sailed." 

And  by  another  ordinance,  1  Code  des  prises, 
803,  8  6.    "No  regard  is  to  be  paid  to  the  pass- 
ports granted  by  neutral  or  allied  powers  to 
the  owners  or  masters  of  vessels,  subject  of  the 
enemy,'  if  they  have  not  been  naturalized,  or  if 
th^  shall  have  not  transferred  their  domicile 
to  the  statM  of  the  said  powers  three  months 
before  the  1st  of  September  in  the  present  year ; 
nor  shall  the  said  owners  and  masters  of  vessels, 
•nbiects  of  the  enemy,  who  shall  have  obtained 
such  letters  of  naturalization,  enjoy  their  effect, 
if,  after  they  shall  have  obtained  them,  they 
shall  return  to  the  states  of  the  enemy,  for  the 
purpose  of  there  continuing  their  commerce;" 
and  by  the  next  article,  "vessels,  enemy  built, 
or  wmch  shall  have  been  owned  by  an  enemy, 
shall  not  be  reputed  neutral  or  allied,  if  there 
are  not  found  on  board  authentic  documents, 
executed  before  public  officers  who  can  certify 
tlieir  date,  and  prove  that  the  sale  or  transfer 
tliereof  had  been  made  to  some  of  the  subjects 
of  an  allied  or  neutral  power,  before  the  com- 
mencement of  hostilities;  and  if  the  said  deed 
or  transfer  of  the  property  of  an  enemy  to  the 
subject  of  the  neutral  or  ally  shall  not  have 
been    duly   enregistered   before   the   principal 
officer  of  the  place  of  departure,  and  signed  by 
the  owner,  or  the  person  by  him  authorized." 
OO*]     *In  violation  of  these  ordinances,  the 
ehief  officer.  Captain  Wright,  was  a  Soot,  an 
enemy  to  France ;  for  although  he  had  a  burgh- 
er's brief,  yet  it  did  not  appear  that  he  mid 
rssided  three  months  before  he  obtained  it; 
•ad  we  have  before  seen  that  a  previous  resi- 
denoe  was  not  necessary  by  the  laws  of  Den- 
mark to  entitle  him  to  a  burgher's  brief  for  the 
purpose  of  being  master  of  a  vessel.     In  the 
next  place,  the  whole  number  of  the  crew  with 
the  captain,  being  eleven,  and  three  of  the  crew 
being  Americans  and  the  captain  a  Scot,  more 
than  one-third  of  the  crew  were  enemies  of 
Fraaee.    The  muster  roll  did  not  describe  the 
pbtee  of  nativity  of  the  crew.    The  vessel  was 
purdiased  after  the  commencement  of  hostili- 
ties between   France  and  the  United   States. 
And  there  was  no  authority  on  board  from  the 
American  owners  to  Phillips,  the  agent  who 
made  the  sale,  in  violation  of  the  regulation  of 
17th  February,  1794,  art.  4,  2  Code  des  prises, 
p.  14,  which  declares  "the  vessel  to  be  good 
prize,  if  being  enemy  built,  or  belon^;ed  oriffi- 
nally  to  the  enemy,  the  neutral,  the  allied,  or  the 
Fraich  proprietor,  shall  not  be  able  to  show,  by 
authentic  aocuments  found  on  board,  that  he 
had  acquired  his  right  to  her  before  the  dec- 
laration of  war."    See  also  2  Valin,  249,  ■.  9, 
Oranch  2. 


251,  s.  12  and  244. 

What  chance  of  escape  had  this  vessel,  under 
all  these  ordinances  which  the  French  courts 
were  boimd  to  enforce?  The  case  of  PoUard  v. 
BeU,  8  Term  Rep.  434,  is  precisely  in  point. 
The  vessel  in  that  case  was  Danisn,  and  had  all 
the  papers  usually  carried  by  Danish  vessels. 
But  she  was  condemned  in  the  highest  court  of 
appeal  in  France,  because  the  captain  was  a 
Scot  who  had  obtained  a  Danidi  burgher's 
brief  subsequent  to  the  hostilities. 

Has  there,  then,  been  no  service  rendered? 

It  is  no  objection  to  the  claim  of  salvage  that 
it  is  not  made  in  the  libel.  Salvage  is  a  con- 
demnation of  part  of  the  things  saved.  The 
prayer  for  conaemnation  of  the  whole  includes 
the  part.  It  may  be  made  by  petition,  or  even 
oretenua. 

The  means  used  for  saving  need  not  be  used 
with  that  sole  view.    Talbot  v.  Seeman. 

•As  to  the  quantum  of  salvage,  he  re-  [•91 
ferred  to  the  opinion  of  Sir  W.  Scott,  in  the 
case  of  The  Sarah,  I  Rob.  263. 

ni.  But  if  the  Charming  Betsy  is  not  liable 
to  condemnation  imder  the  non-intercourse  law, 
and  if  Captain  Murray  is  not  entitled  to  sal- 
vage, yet  the  restitution  ought  to  be  made  of 
the  net  proceeds  of  the  sale  only,  and  not  with 
damages  and  costs. 

In  maritime  cases  probable  cause  is  always  a 
justification.  The  grounds  of  suspicion  in  the 
present  instance  have  been  already  mentioned; 
and  when  to  these  are  added  the  circumstances 
that  it  was  at  Captain  Wright's  request,  that 
Captain  Murray  took  possession  of  the  vessel; 
that  he  consented  to  be  carried  into  Martinique; 
that  if  he  had  taken  out  the  Frenchman  and 
left  the  vessel  in  the  midst  of  the  ocean  with 
only  Captain  Wriffht  and  his  boy,  they  would 
have  been  left  to  destruction;  that  part  of  the 
cargo  was  dama^,  part  rifled,  and  all  perish- 
able; and  that  Captain  Murray  offered  to  re- 
lease the  vessel  and  cargo,  on  security,  there 
can  hardlv  be  a  stronger  case  to  save  him  from 
a  decree  for  damages. 

In  the  case  of  the  Ttoo  Suaannaha,  2  Rob.  110, 
it  is,  by  Sir  W.  Scott,  taken  as  a  principle  that 
a  seizure  is  justified  by  an  order  for  further 
proof,  and  he  decreed  a  restitution  of  the  pro- 
ceeds onlv,  it  not  being  shown  t^t  the  captors 
conducted  themselves  otherwise  than  with  fair 
intentions. 

In  the  present  case  there  is  no  pretence  that 
Captain  Murray  did  not  act  from  the  purest 
motives,  and  from  a  wish  faithfully  to  ezeeute 
his  instructions. 

Key,  contra. 

1.  llie  schooner  Charming  Betsy  and  her 
carffo  were  neutral  property,  and  not  liable  to 
capture  under  the  non-intercourse  law. 

2.  When  recaptured  she  was  not  an  armed 
French  vessel  capable  of  annoyinff  our  com- 
merce, and,  therefore,  not  liable  under  the  acts 
of  Ccmgress  authorizing  the  capture  of  such 
vessels. 

•3.  She  was  not  in  imminent  danger  [•02 
when  recaptured,  and,  therefore,  Cap&in  Mur- 
ray is  not  entitled  to  salvage. 

4.  Under  all  the  circumstances  of  the  case  he 
acted  illegally,  and  is  liable  for  damages,  which 
have  been  properly  assessed. 

L  As  to  the  neutral  character  of  the  vessel 
and  cargo,  he  contended, 

I.  That  Jared  Shattuck  never  was  an  Ameri- 
can citizen. 
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2.  That  if  he  was,  he  had  expatriated  him- 
self, and  had  hecome  a  Danish  subject. 

3.  That  if  not  a  Danish  subject,  jet  he  was 
not  a  dtizen  of  the  United  States. 

The  evidence  is,  that  he  was  born  in  Conneeti- 
cut,  but  before  the  declaration  of  independence, 
and  was,  therefore,  a  natural  bom  subject  of 
Qreat  Britain.  He  was  in  trade  for  himself  in 
St  Thomas's  in  1794.  This  he  could  not  do  un- 
til he  was  Ssl  years  of  age,  which  will  carry 
back  the  date  of  his  birth  to  the  year  1773. 
He  was  an  apprentice  at  bt.  Thomas's  in  the 
▼ear  1788  or  1789.  There  is  no  evidence  of  his 
being  in  the  United  States  since  the  declara- 
tion of  independence.  But  if  he  had  been,  yet 
he  went  away  while  a  minor,  and  he  could  not 
make  his  election  during  his  minority.  There 
is  no  evidence  that  his  parents  were  citizens  of 
the  United  States.  Being  a  natural  bom  sub- 
ject of  Great  Britain,  he  could  not  become  a 
citizen  of  the  United  States  unless  he  was  here 
at  the  time  of  the  revolution,  or  his  parents 
were  citizens,  or  imless  he  hecajne  naturalized 
according  to  law. 

It  is  incumbent  upon  Captain  Murray  to 
prove  him  to  be  a  citizen  of  tne  United  States. 
it  is  sufficient  for  us  to  show  that  he  was  bom 
a  subject  of  Great  Britain.  They  must  show 
how  he  became  a  citizen.  This  is  a  highly 
penal  law,  and  every  thing  must  be  proved 
which  is  necessary  to  bring  the  case  within  the 
penalty. 

2.  But  if  he  ever  was  a  citizen  of  the  United 
States,  he  had  expatriated  himself. 
93*]  *That  every  man  has  a  right  to  expa- 
triate himself,  is  admitted  by  all  the  writers 
upon  general  law;  and  it  is  a  principle  peculiar- 
ly congenial  to  those  upon  wnieh  our  constitu- 
tions are  founded. 

Some  of  the  states  of  the  uidon  have  express- 
ly recoffnized  the  right,  and  even  prescribed  the 
form  of  expatriation.  But  where  the  form  is 
not  prescribed,  nothing  more  is  necessary  than 
that  it  be  accompanied  with  fairness  of  inten- 
tion, fitness  of  time,  and  publicity  of  election. 

In  the  present  instance,  all  these  circiun- 
stances  concur. 

No  time  could  have  been  more  fit  than  the 
year  1788  or  1789,  when  all  Europe  and 
America  were  in  a  state  of  profouna  peace.  His 
country  had  then  no  claim  to  his  service. 

The  fairness  of  intention  is  evidenced  by  its 
havinff  been  carried  into  effect  by  an  actual 
bona  nde  residence  of  10  or  11  years;  by  serving 
an  apprenticeship;  by  actual  domiciliation;  by 
marriage;  by  becoming  a  burgher;  by  acquir- 
ing lands,  and  by  owning  ships. 

The  publicity  of  election  is  witnessed  by  the 
same  acts,  and  by  taking  the  oath  of  alleg^nce 
to  Denmark. 

The  United  States  have  prescribed  no  form  of 
expatriation.  All  that  he  could  do  to  render 
the  act  public  and  notorious  has  been  done. 

It  is  said  a  man  cannot  cease  to  be  a  citizen  of 
one  state  until  he  has  become  a  citizen  or 
subject  of  another.  But  a  man  may  become  a 
citizen  of  the  world ;  an  alien  to  all  the  govern- 
ments on  earth.^    It  is  in  evidence  that  by  the 

1. — Oh,  J.  There  can  be  no  doubt  of  that. 

Dalas  said  he  had  been  misunderstood.     He  only 
said  that  the  act  of  becoming  a  dtlsen  of  another 
state  was  the  most  pnblic  act  of  espatriatlMi,  and 
the  best  evidence  of  the  fact 
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laws  of  Denmark,  a  man  cannot  beoome  st  snb- 
ject  and  carry  on  trade,  without  being  natuim]* 
ized;  that  an  oath  of  allegiance  and  an  sustnal 
domicile  are  necessary  to  naturalization;  but 
that  a  domicile  is  not  necessary  to  *be-  [*94 
come  a  burgher  for  the  purpose  of  navigating  m 
Danish  vessel. 

In  the  two  caMS  cited  from  1  Rob.  133,  TMs 
Argo,  and  8  Term  Rep.  434,  Polard  «.  BeU,  tbo 
question  was  only  as  to  the  national  character 
of  the  master  of  the  vessel,  not  of  the  owner; 
and,  therefore,  they  do  not  apply  to  the  present 
case. 

The  burgher's  brief  of  Captain  Wright  ia 
dated  19th  May,  1794,  and  certifies  that  he  had 
taken  the  oath  of  fidelity  to  His  Danish  Majes- 
ty, and  was  entitled  to  all  the  privil^jes  of  a 
subject. 

3.  But  if  the  facts  stated  in  the  record  are  not 
sufficient  to  prove  Shattuck  to  be  a  Danish  sub- 
ject, yet  they  do  not  prove  him  to  be  a  citisen 
of  the  United  States,  and  if  he  is  not  a  citizen  of 
the  United  States,  it  is  immaterial  of  what 
country  he  is  a  subject. 

By  the  law  of  nature  and  nations  a  man  may, 
by  a  bona  fide  domicile,  and  long  continued  resi- 
dence in  a  country,  acquire  the  character  of  a 
neutral,  or  even  of  an  enemy.  In  the  ease  of 
Sooti  V.  Sohwartz,  ComjuB'  Rep.  677,  it  was  ds- 
cided  that  residence  in,  and  sailing  from,  Rus- 
sia, gave  the  mariners  of  a  Russian  ship  the 
character  of  Russian  mariners,  witiiin  the 
meaning  of  the  British  navigation  act;  and  in 
the  case  of  The  Harmony,  2  Rob.  264,  Sir  ^. 
Scott  condemned  the  goocb  of  an  American  dti- 
zen, because,  by  a  residence  in  France  for  four 
years,  he  had  acquired  a  domicile  in  that  coun- 
try which  had  given  his  property  the  character 
of  the  goods  of  an  enemy.  In  the  case  of  WiU(m 
V.  Marryatt,  8  Term  Rep.  31,  it  was  adjudged 
that  a  natural  bom  British  subject  might  ae- 
quire  the  character  of  a  citizen  of  the  United 
States  for  commercial  purposes. 

n.  The  Charming  Betsy  was  not  a  French 
armed  vessel,  capable  of  annoying  our  com- 
merce, and,  therefore,  not  liable  to  capture  or 
condemnation,  by  virtue  of  the  limited  war 
which  existed  between  the  United  States  and 
France. 

In  supporting  this  proposition  it  is  not  in- 
tended to  interfere  *with  the  decision  of  [*05 
court  in  the  case  of  Talbot  v,  Seeman,  There 
is  a  great  difference  between  the  force  of  the 
Amelia,  in  that  case^  and  that  of  the  Charming 
Betsy.  The  Amelia  had  eight  cannon,  was 
manned  by  twelve  Frenchmen,  and  had  been  in 
possession  of  the  French  ten  days,  and  must  be 
admitted  to  have  been  such  an  armed  French 
vessel  as  came  within  the  meaning  of  the  acts 
of  Congress. 

But  In  the  present  ease,  the  vessel  was  built 
at  Baltimore,  and  owned  by  citizens  of  the 
United  States.  When  she  sailed  from  Balti- 
more she  had  four  cannon,  a  number  of  muskets, 
&c.,  which  Shattuck  was  obliged  to  purchase 
with  the  vessel,  and  which  he  afterwards  sold 
at  a  considerable  loss. 

The  captain  swears  that  at  the  time  of  re- 
capture sne  had  only  one  musket,  a  few  balls, 
and  twelve  oonces  of  powder;  and  although 
MTarlan  deposes  to  a  mater  quantity  of  arms, 
yet  it  appears  that  he  did  not  go  on  board  of  her 
until  eijpit  days  after  the  isoiptiurs. 
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If  mims  were  on  board,  they  ought  to  have 
been  brought  in  with  the  yessel.  This  is  par- 
tiofularly  required  by  the  act  of  Ck>ngre8s.  No 
arms  are  mentioned  in  the  account  of  sales.  It 
is  to  be  presumed,  as  none  were  brought  in,  that 
none  were  on  board.  The  captain  expressly 
swears  that  the  French  put  no  force  or  arms  on 
l>oard  when  they  took  her. 

She  could  not,  therefore,  be  such  an  armed 
Tessel  as  was  intended  by  tiie  acts  of  Congress. 

nL  She  was  not  in  unminent  danger  when 
recaptured,  and  therefore  the  recaptors  are  not 
entitled  to  salvage. 

It  is  a  general  principle  that  the  recapture  of 
«  neutral  does  not  entitle  to  salvase. 

It  is  not  intended  to  question  the  correctness 
of  the  decision  of  this  court  in  the  case  of 
Talbot  V.  Seeman,  nor  that  of  Sir  W.  Scott,  in 
the  ease  of  the  War  Onakan,  Those  cases  were 
exceptions  to  the  general  rule,  because  the  con- 
duct of  France  was  in  yiolation  of  the  law 
96*]  *of  nations,  and  because  neutral  vessels 
had  no  chance  of  escaping  the  rapacity  of  the 
French  prize  courts.  This  system  of  depreda- 
tion upon  neutral  commerce  continued  during 
the  years  1708  and  1790.  The  Amelia  was  re- 
captured by  Captain  Talbot  in  September,  1700, 
while  the  arret  of  18th  of  Januaiy,  1798,  so  in- 
jurious to  neutral  commerce,  and  the  violences 
of  the  pii^  courts,  were  in  full  operation. 

The  Charming  Betsy  was  recaptured  hj  Cap- 
tain Murray  on  the  3d  of  July,  1800.  During 
this  interval  great  events  had  occurred  in 
France. 

On  the  9th  of  November,  1700,  Bonaparte  was 
placed  at  the  head  of  the  government,  and  a 
new  order  of  things  commenced. 

On  the  24th  of  December,  1700,  the  arret  of 
the  council  of  five  hundred  of  18th  January, 
1798,  which  made  the  character  of  neutral  ves- 
sels dependent  upon  the  quality  of  the  cargo, 
and  declared  good  prize  all  those  laden  in  whole 
or  in  part  with  the  productions  of  England  or 
her  possessions,  was  repealed,  and  by  a  new 
decree  the  ordinance  of  1778  was  re-established. 
The  ^vemment  adopted  a  more  enlightened 
and  liberal  policy  towards  neutrals. 

On  the  26th  of  March,  1800,  a  new  tribunal 
of  prizes  was  erected,  at  the  head  of  which  was 
placed  the  celebrated  Portalis,  author  of  the 
CSvil  Code. 

On  the  29th  of  May,  1800,  their  principles 
were  tested  in  the  case  of  the  Pigou,  an  Ameri- 
can ship  belonging  to  Philadelpma.  This  case 
was  a  public  declaration  to  all  the  world  that 
they  began  to  entertain  a  proper  respect  for  the 
law  of  nations,  and  from  this  time  the  rule  of 
salvage,  as  established  in  the  ease  of  the  War 
Onakan,  oeased. 


The  Pigou  had  been  condenmed  in  an  inferior 
tribimal. 

On  an  appeal  to  the  coimcil  of  prizes,  Por- 
talis,  with  a  degree  of  liberality  and  correctness 
which  would  confer  honor  upon  any  court  in 
the  world,  declared  that  '"excepting  the  ['97 
case  when  a  prize  is  evidently  and  actually 
enemy's  propexry,  all  questions  about  the  valid- 
ity or  invalidity  of  prizes,  come  to  the  exam- 
ination of  a  fact  of  neutrality.**  And  in  dis- 
cussing the  question,  as  to  the  necessiigr  of  a 
role  d^equipage,  he  says,  ''I  will  begin  with  the 
principle  that  all  questions  about  neutrality  are 
what  are  called  in  law,  questions  bona  fide,  in 
which  due  regard  is  to  oe  had  to  facts,  and 
wei^h  them  properlv  without  adhering  to 
trifiing  appearances.''  "But  it  would  be  a 
gross  error  in  believing  that  the  want  of,  or  the 
least  irregularity  in,  one  of  these  papers,  could 
operate  so  far  as  to  cause  the  vessel  to  be  ad- 
judged good  prize. 

"Sometimes  regular  papers  cover  an  enemy's 
property,  which  other  circumstances  unmask, 
in  other  circumstances  the  stamps  of  neutrality 
break  through  omissions  and  irregularities  in 
the  forms,  proceeding  from  mere  negligence,  or 
grounded  on  motives  free  from  fraud. 

"We  must  speak  to  the  point;  and  in  these 
matters  as  well  as  in  those  which  are  to  be  de- 
termined, we  must  decide  not  by  mere  strict 
forms,  but  by  the  principles  of  good  faith;  we 
must  say  with  the  law,  that  mere  omissions  or 
mere  irregularities  in  the  forms,  cannot  preju- 
dice the  truth,  if  it  is  stated  by  an^  other 
ways :  and  9%  aliquid  am  aoleminxhua  defioiat,  own 
equiiaa  poaoii,  aubveniendum  eat."  "The  main 
point  in  every  case  is,  that  the  judce  may  be 
satisfied  that  the  property  is  neutrid  or  not.** 
He  then  cited  a  case  decided  upon  the  6th 
article  of  the  regulation  of  the  21st  of  October, 
1744;  by  which  article  the  act  of  throwing 
over  papers  is  made  a  substantive  ground  of 
condemnation.  But  it  was  decided  that  the 
papers  ought  to  be  of  such  a  nature  as  to  prove 
theproperty  to  be  enemy's. 

The  two  ^oimds  upon  which  the  Pigou  was 
condemned  m  the  inferior  tribunal,  were,  that 
she  was  armed  for  war,  without  any  commission 
or  authority  from  the  United  States,  and  that 
there  was  on  board  no  role  d'eqtUpage  attested 
by  the  public  officers  of  the  port  of  departure. 
She  mounted  ten  g^uns,  and  was  provided  with 
muskets  and  other  warlike  stores. 

*Upon  the  first  point  it  was  decided  in  [*98 
the  council  of  prizes  that  she  was  not  armed 
for  war,  but  for  lawful  defence;  and  on  the 
second  that  a  role  d^equipage  was  not  absolutely 
necessary,  if  the  property  appeared  otherwise 
clearly  to  be  neutral,  i 


1. — ^There  Is  so  much  reason,  justice  and  good 
•eose  appearing  through  a  bad  translation  of,  prob- 
ablv,  not  a  very  accurate  account  of  this  case,  that 
It  Is  with  pleasore  transcribed  as  It  has  been  pub- 
lished in  this  country  from  the  London  imbllc 
prints. 

Opinion  of  Portalis.  After  having  read  the  opin- 
ion of  commissioners  of  the  government,  left  in 
writing  on  the  table^  which  Is  as  follows: 

It  appears  that  a  judgment  of  the  tribunal  of 
commerce  at  L'Orient,  had  granted  Captain  Green 
the  replevy  of  his  vessel  ana  part  of  the  goods  and 
specie  which  composed  the  cargo:  and  that  on  the 
appeal  entered  nj  the  comptroller  of  marine  at 
L^Orlent  against  that  judgment,  the  tribunal  of  the 
department  of  Morbihan  declared  the  vessel  and 
carfco  a  good  prize. 

The  grounds  on  which  rested  the  decision  of  the 
trilxmai  of  Morbihan  were^  that  the  vessel  wss 
armed  for  war  without  any  eommissloa  or  aatlior- 
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isation  from  the  American  government;  and  that 
there  wss  on  board  no  role  d'equipaoe  attested  tj 
the  public  officers  of  the  port  of  his  departure. 

The  captured  claim  the  nullity  of  the  prize,  and 
that  the  vessel  be  reinstated  In  the  situation  she 
was  In  when  captured,  and  that  she  delivered  up 
ss  well  as  her  cargo,  and  the  dollars  which  were  on 
bou^  and  also  the  papers,  with  damages  and  In- 
terest adequate  to  the  losses  they  had  sustained. 

To  be  able  to  determine  on  the  refipective  de- 
mands, we  must  first  fix  upon  the  validity  or  In- 
validly  of  the  prize,  excepting  the  case  when  a 
prize  Is  evidently  and  actually  enemy's  property, 
all  questions  about  the  validity  or  Invalidity  of 
prizes  come  to  the  examination  of  a  fact  of  neu- 
trality. 

In  this  case  wss  the  tribunal  of  Morbihan  author- 
ized to  determine  that  the  ship  Pigou  was  In  such 
drcnmstances  as  to  be  prevented  from  being  ao- 
knowledgsd  and  respected  as  neutral?  ^.^ 
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99*]  *Iii  anotber  case,  (The  Statira,)  which 
was  decided  yery  shortlj  after  that  of  the 
100*]  Pi^iiy  by  the  same  council  *of  prizes, 
two  questions  arose,  Ist.  Whether  the  Statira, 
beinff  an  American  vessel  captured  by  a  British 
101*]  ship  and  *recaptured  by  a  French  pri- 
vateer, was  liable  to  confiscation  on  the  ground 
of  her  being  in  the  hands  of  an  enemy;  and 
2d.  Whether  her  cargo  was  ground  of  condem- 
nation f 


On  the  first  point  it  was  held,  that  the  mere 
capture  does  not,  before  eondemnation,  vest  tbe 
property  in  the  captor,  so  as  to  make  it  traaa- 
f erable  to  the  recaptor,  and  therefore  no  ground 
of  confiscation. 

On  the  2d  there  were  two  inquiries:  lat. 
Whether,  in  point  of  law,  the  character  of  the 
vessel,  neutral  or  not,  should  be  determined  l](f 
the  nature  of  the  cargo?  2d.  Whether  the 
cargo  consisted  of  contraband  f 


It  Is  said  the  vessel  was  armed  for  war,  and  with- 
out any  authorization  from  her  Rovemment;  that 
she  moonted  10  guns  of  diffeVent  rates,  and  that 
muskets  and  warlike  stores  have  been  found  in  her. 

The  captured  reply,  that  the  vessel  being  bound 
to  India,  was  armed  for  her  own  defense,  and  that 
the  warlike  ammunition,  the  muskets  and  guns,  did 
not  exceed  what  is  usual  to  have  on  board  for 
long  voyages;  for  my  i>art.  I  think  It  is  not  for 
havmg  arms  on  board  only,  that  a  vessel  can  be 
said  to  be  armed  for  war.  The  vrarlike  armament 
is  merely  of  an  offensive  nature;  it  is  deemed  so 
when  there  is  no  other  end  than  attacking,  or  at 
least  when  everything  ^ows  that  attack  is  the 
main  point  of  the  armament;  then  a  vessel  Is  re- 
puted inimical  or  pirate  if  she  has  no  commission 
or  papers  which  may  remove  the  suspicion.  But 
defense  is  of  natural  right,  and  every  means  of  de- 
fense is  lawful  in  voyages  at  sea,  as  in  every  other 
dangerous  occurrence  of  life. 

▲  vessel  consisting  but  of  a  small  crew,  and 
whose  cargo  in  goods  amounted  to  a  considerable 
sum,  was  evidently  intended  for  trade,  and  not  for 
war.  The  arms  found  on  board  were  not  to  com- 
mit plunder  and  hostility,  but  to  avoid  them ;  not 
for  attack,  but  for  defense.  The  pretense  of  arma- 
ment for  war,  in  mv  opinion,  cannot  be  founded. 

I  am  now  to  discuss  the  second  argument  against 
the  captors  on  the  want  of  a  role  d'eqiUpage  attest- 
ed by  the  public  officers  of  the  place  of  her  depart- 
ure. 

To  support  the  validity  of  the  prise,  they  allege 
the  regulations  of  the  21st  October,  1774,  of  the 
26th  of  July,  1778,  and  the  decree  of  the  directory 
of  the  12th  Ventose,  5th  year,  which  require  a  role 
d'equipagc. 

The  captured,  on  their  par^  claim  the  execution 
of  the  treaty  of  commerce  between  France  and 
the  United  States  of  America,  of  the  6th  Febru- 
ary. 1778 ;  they  contend  that  general  regulations 
could  not  derogate  from  a  special  treaty,  and  that 
the  directory  cou*d  not  infringe  the  treaty  by  an 
arbitrary  decree. 

It  is  a  fact  that  the  regulations  of  1774  and  1778 
and  the  decree  of  the  directory  require  a  role 
d'equipage  asserted  by  the  public  ofDcers  of  the 
place  of  departure.  It  is  also  a  fact  that  the  role 
a'equtpage  Is  not  mentioned  in  the  treaty  of  the 
6th  February,  as  one  of  the  papers  requisite  to 
establish  neutrality,  but  I  believe  I  am  not  under 
the  necessity  of  discussing  whether  the  treaty  Is 
superior  to  the  regulations,  or  whether  the  regula- 
tions are  superior  to  the  treaty. 
I  I  will  begin  with  the  principle  that  all  ques- 
tions about  neutrality,  are  what  are  called  in  law, 
questions  bona  fide,  in  which  due  regard  is  to  be 
had  to  facts  which  are  to  be  properly  weighed, 
without  adhering  to  trifling  appearances. 

Neutrality  is  to  be  proved ;  for  this  reason,  the 
regulation  of  marine  of  1681,  article  0,  on  prizes, 
states,  that  vessels  with  their  cargoes,  which  shall 
;not  have  on  board  charter-parties,  bills  of  lading, 
or  invoices,  shall  be  considered  as  good  prize. 

From  the  same  motives,  the  regulations  of  1774 
and  1778  put  the  commanders  of  neutral  vessels 
under  obligation  of  proving  at  sea  their  property 
being  neutral,  by  passports,  bills  of  lading,  invoices, 
and  vessels'  papers. 

The  regulation  of  1774,  whose  enacting  parts 
have  been  renewed  by  the  directory,  literally  ex- 
presses, among  the  papers  requisite  to  prove 
neutral  property,  that  there  must  be  a  role  d*equip- 
cge  in  due  form. 

But  it  would  be  a  gross  error  to  suppose  that  the 
want  of,  or  the  least  irregularity  in,  one  of  these 
papers,  could  operate  so  far  as  to  cause  the  vessel 
to  oe  adjudged  good  prize. 

Sometimes  regular  papers  cover  an  enemy  s  prop- 
erty, which  other  circumstances  unmask,  in  other 
circumstances  the  stamps  of  neutrality  break 
throusdi  omissions  and  irregularities  in  the  forms, 
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proceeding  from  mere  negligence,  or  grounded  on 
motives  free  from  fraud. 

We  must  speak  to  the  point,  and  in  these  matteis 
sa  well  as  on  those  which  are  to  be  determined,  we 
must  decide  not  by  mere  strict  forms,  but  by  tlM 
principles  of  good  faith ;  we  must  say  with  the  law, 
that  mere  omissions,  or  mere  irregularities  in  ttke 
forms,  cannot  prejumoe  the  truth,  if  it  is  stated  by 
any  other  ways ;  and  ai  aliquid  eat  MlemniOme  dA 
dot,  oum  equUae  poaoit,  euhventendum  eat. 

Therefore,  the  regulation  of  the  26th  July,  1778. 
art.  2.  after  having  stated  that  the  masters  of 
neutral  vessels  shall  prove  at  sea  their  property 
being  neutral  by  passports,  bills  of  lading,  mvoloea, 
and  other  vessel-papers,  adds,  one  of  which  at  least 
shall  establish  the  property  being  neutral,  or  shall 
contain  an  exact  description  of  R. 

It  is  not  then  necessary  in  every  case  to  proro 
the  property  neutral  by  the  simultaneous  concor- 
rence  or  all  the  papers  enumerated  in  the  regula- 
tions. But  it  is  sufficient,  according  to  the  circom- 
stances.  that  one  of  these  papers  esuiblish  the  prop- 
erty, if  it  is  not  opposed  or  destroyed  by  more 
peremptory  circumstances. 

The  main  point  in  every  case  is,  that  the  jndga 
may  be  satisfied  that  the  property  is  neutral  or  not. 

we  have  a  precedent  of  what  I  assert  in  art.  6 
of  the  regulation  of  the  21st  October,  1774  ;  by  that 
article  every  vessel  belonging  to  what  nation  soever, 
neutral,  enemy  or  ally,  from  which  papers  shall  be 

i»roved  to  have  been  thrown  overboard,  shall  be  a^ 
udged  good  prize,  on  the  proof  only  of  the  papers 
Laving   oeen   thrown  overboard ;   notliing  can   be 
more  explicit. 

Some  difficulties  arose  on  the  execution  of  that 
severe  clause  of  the  law,  which  has  been  renewed 
by  the  regulation  of  1778. 

On  the  13th  November,  1770,  the  King  wrote  to 
the  admiral  that  he  left  entirely  to  him  and  to  the 
commissioners  of  the  council  of  prizes  to  apply  the 
rigidity  of  the  decree,  end  of  the  regulation  <»  the 
2oth  July,  or  to  moderate  their  clauses  as  peculiar 
circumstances  would  require  it  in  their  opinion. 

A  judgment  of  the  council  of  the  27th  December, 
in  the  said  year,  rendered  between  Pierre  Brande- 
bourg,  master  of  the  Swedish  ship  Fortune,  and  M. 
de  la  Bogredourden.  captain  of  the  King's  xebec 
the  Fox,  liberated  the  said  vessel  notwithstanding 
some  papers  had  been  thrown  overboard.  It  was 
determined  that  to  ground  an  adjudication  of  the 
vessel  on  the  papers's  being  thrown  overboard,  they 
ought  to  be  of  such  nature  as  to  prove  the  prop- 
erty enemy's,  and  that  the  captain  ought  to  nave 
had  a  concern  in  throwing  his  papers  overboard; 
which  was  not  the  case  with  the  Swedish  captain. 

In  this  case  without  discussing  whether  American 
captains  are  obliged  or  not  to  exhibit  a  role  d'eqiU' 
page,  attested  by  the  public  officers  of  the  place  of 
their  departure,  I  observe  that  this  role  is  supplied 
by  the  passport,  and  that  the  captured  alleged  the 
impossibility  for  them  to  have  their  role  d'equipape 
attested  by  public  officers  in  Philadelphia,  since  tne 
intercourse  was  forbidden,  under  pain  of  death» 
with  Philadelphia,  where  a  most  tremendous  epi- 
demic was  raging;  I  must  add,  that  the  passport, 
the  invoice,  and  all  the  vessers  papers,  establish 
evidently  the  property  of  the  vessel  and  cargo 
being  neutral ;  none  of  these  papers  have  ever  be^ 
disputed.  Thus  the  invalidity  of  the  capture  ia  ob- 
vious; whence  it  follows  that  every  thing  which 
has  been  taken  from  them  ought  to  be  restored,  la 
kind,  or  by  a  just  indemnification. 

As  to  their  claim  for  damages  and  interest,  I 
must  observe,  that  such  a  claim  is  not  in  every  case 
the  sequel  of  the  invalidity  of  the  capture. 

Suspicious  proceedinKs  of  the  captured  may  oe- 
casion  the  mistake  of  the  captors.  But  when  the 
injustice  on  the  part  of  the  captors  cannot  be  ex- 
cused, the  captured  have  a  ris^t  to  damages  and 
interest. 

Let  us  apply  these  phinciples  to  the  cause.  Coiild 
the    captors    entertain    any    grounded    suspicions 

Craneh  2. 
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As  to  the  first,  the  oommiBSSTj,  [PortalU) 
xeriews  the  laws  upon  this  subject  prior  U>  the 
»n.-vt  of  the  council  of  50O,  ol  the  29th  ol  Ni- 
102*]  TOBc,  vesr  t,  (January  IS,  ITSS,)  *the 
•ereritf  of  which  he  condemnB ;  but  as  the  Sta- 
tira  was  captured  vrhile  it  w^s  in  force,  the 
captor  was  entitled  to  have  the  capture  tried  b? 
It.  He  observes  that  such  regulations  are  im- 
ftroperlj  styled  laws,  and  they  are  essentially 
Tanable  "pro  %«mporihiu  et  oqimw;  that  they 
■bould  always  be  tempered  by  wisdom  and 
«quit7.  He  adverts  to  the  words  in  whole  or  in 
part,  by  which,  he  says,  ought  to  be  understood, 
a  great  part,  according  to  the  judicial  maxim 
porum  pro  nihilo  Aobetur.  Upon  this  principle 
't  of  opinion,  that  a  ship  ought  not  to  be 
ect  to  confiscation,  even  under  the  law  of 


comes  under  the  description  of  what  Is  tber* 
made  contraband,  as  ought  to  excite  a  presump- 
tion of  fraud  against  all  the  rest. 

The  question  of  contraband  related  to  40  bar- 
rels of  pitch,  part  of  tbe  cargo  of  the  Statira. 
He  observed  that  pitch  was  not  made  contraband 
by  the  treat)"  of  1778,  but  as  France  was  by  that 
treaty  entitled  to  all  tbe  advantages  of  the  most 
favored  nation,  and  as  by  a  subaequent  treaty 
between  tbe  United  States  and  Great  Britain, 
pitch  was  among  tbe  ennmerated  articles  of 
contraband,  it  necessarily  beeame  such  in  re- 
gard to  France- 
He  however  decides  the  quantity  to  be  too 
small  to  justify  condemnation,  even  upon  tbe 
principle  of  the  law  of  Z4th  (qusre  29tb)  HI- 
vose.    And  tbe  ship  was  restoTcd.* 

■These  eases  are  read  to  show  that   [*103 


asalnat  tbe  captain  of  the  alilp  Plgou?  was  do'.  .  . 
■mtralltr  of  the  ship  proved  br  her  being  an 
American  ballt  ship,  by  ber  flaa,  b;  her  destination, 
b;  the  crew  being  composed  S  Americans,  bj  ber 
cargo  consisting:  of  American  goodH.  without  any 
contrabaDd  articles,  b;  tha  name  and  the  character 
at  Captain  Green,  ver;  well  known  by  services  be 
rendered  to  the  Prench  nation,  by  tbe  reglsler,  the 


J  tasplclmis  destlnatlonT    It  * 

—  "be  captors  to  make 

k  her  colon  at  tbe 

nHns,  the  offlcers  and  crew  made  fsltbTnl  declara- 
tions; they  answered  plainly  In  tbeli 


vttered  BEalnat  tbem  ;  but  I  think  It^  not  t^e  yet 
to  take  notice  of  tbem :  tbey  will  be  discussed  when 
the  artlclea  captured  are  restored. 

In  tbeM  drcnmstances.  I  sm  of  opinion,  that  a 
more  absolnte  and  (all  replevy  be  j^anted  to  Cap- 
tain Oreen  of  tbe  American  sbm  Plgou  and  ber  car- 
to.  as  well  as  tbe  papers  fonod  on  board :  ss  to  the 
claim  of  damaiiea  and  Interest,  made  l^  Captain 
Oreen,  that  the  former  be  granted  to  him,  and  tbey 
■hall  be  settled  hy  arbitrators  In  ths  nausl  form. 
(Slaved )  POETAUH. 

Parhi.  S  Pralrtal,  Sth  year. 

The  conncll  declare  tbst  the  captnra  ot  ths  ship 
Flgon  and  her  cargo  Is  nail  and  of  no  effect :  there- 
fore, grant  a  full  end  absolnte  replevy  ot  the  ves- 
Wl.  rlcrtnir  and  apnarel.  loiTBther  with  tbe  papers 
and  cargo  to  Cap^n  John  Oreen :  as  to  the  oam- 
agea  and  Interest  claimed  by  Captain  Oreen.  the 
conndl  grant  them  to  bim,  and  they  shall  be  set- 
tled hv  nrhliTBtnrs  In  the  nnnal  forma 

Done  er  Paris,  on  tbe  Sth  Prairia^  sa  x**r  itf 
the  tepnbllc 


UUNPLlCm, 

OauiOKUsoM, 


covered  had  been  French,  and  recaptured  by  a  n«> 
tlonsl  veagel,  there  would  have  teen  nothfns  dae 
to  tbe  recaptor.  becHuae  this  la  only  the  uerclae  tit 
that  protection  which  the  state  owes  to  all  Its  sub- 

'" '■Qcea.    If  It  bad  been  recap- 

the  French  regulation  givea 
H«el  to  the  receptor,  on  ae- 
daneer  of  privateering.  It 
leroBlty  to  restore  tbe  vessel 
but  It  la  not  of  right  that  It 


ty  of  t 


be  savs  tlie  vessel  must  be  released.  The  ground  ot 
this  higher  degree  of  favor  for  a  nentrat  lie  states 
to  be.  that  the  French  vessel  must  have  been  lost 
in  the  country.  But  It  Is  not  certain  that  the  nea- 
iral  captured  by  an  eneu"  --  -  -  ■ 
e  admiralty  courts  o 

—  _,'  captor,  so 
recaptor.     The  c 


certain  time  In  the  enemy's  custody,  c.  

transfers  the  property  to  the  captor.  This  was 
held  in  the  late  well  known  caae  of  the  Spanish 
prise,  captured  by  the  French,  and  recaptured  by 
the  English.  It  Is  to  be  obeerved,  however,  that  a 
prlndpre  of  reciprocity  Is  pursued,  and  that  we  give 
the  sama  Indulgence  to  the  neutral  whkb  Uiey 
would  have  given  us  In  a  similar  case. 

Having  proved  that  the  Statira  was  not  liable 
to  conSecallou,  on  the  gronnd  of  her  being  In  tbe 
hands  of  an  enemy,  tbe  commissary  constuera 
whether  ber  cargo  wss  ground  of  eonflscatlon. 

Upon  this  point  be  coosldera  two  questions :  1st 
Whether,  In  point  of  law.  the  character  ot  the  veo- 
sel,  neutral  or  not,  ahoQld  be  determined  by  the  na- 
ture of  tbe  cargo?  2d.  Whether  tbe  cargo  con- 
Btited  of  contraband  t 

Be  then  reviews  all  the  laws  upon  this  bead.  3* 
shows  that  till  the  decree  of  the  zeth  Nlvose,  (yea 

»,     .^     . ^^.    _.       -lUnn    .tutML    "HL 


i,   ITDS,  the  regulaUon  states,  '^HIs 


Uajesty  prohibits  all  privateers  to  stop  a 

Into  tbe  ports  of  the  kingdom  the  «^' 

powers,  even  thougb  comrng  from,  oi 


1800. 

We  stated  I 

^pl«  upon  which  t 


readers  some  time 


which  was  ordered  U 


freiiaentl] 


•ntly  u 
letedw 


le  restored  with  costs. 

a  greater  degree  ot  sys- 

sud  that  the  looae  and 

,._a  upon  which  thr  dlrec- 

eapect  to  captures  of  neutrsi  sblps. 

.■  abandoned.     The  toiiowlng  Is  flie 

dsetslon  of  the  couacll  on  anoCber  case,  that  of  Tbe 
Statira. 

Tbe  atatlra.  Captain  Seaward,  an  Amsrican  ship, 
bad  been  captnred  by  an  Englleh  vessel,  and  re- 
captared  by  the  French  privateer  the  Haiard. 

The  flret  point  which  tbe  commissary  considers 
Is,  the  effect  which  tbe  Statira  hsvlng  been  In  tbe 
poaecaalon  of  the  EnEllsh  ought  to  have. 

He  obMTves,  that  U  the  vessel  captured  and  ra- 
Oueh  S. 


ports  ot  the  enemy,  with  the  eiceptlc , 

rylng  supplies  to  places  blockaded.  Invested 

sieged.    Tfitb  regard  to  tbe  sb — ' 

laden  with  contraband  commoi 
the*    may   be      '  -  -    ■• 

-'111 ■  -- 

the  said  contraband  commodities  constituted  three 
fourths  of  tbe  value  of  the  cargo.  In  which  case 
the  sblp  and  csrgo  ibsll  be  wholly  eonflscated.  His 
Majeaa,  however,  reserves  the  right  ot  revoking 
tbe  privileges  above  erauted.  If  the  enemy  do  not 
grant  a  reclpnics'  Indulgence  In  the  course  of  six 
months  from  tbe  dste  hereof." 

Tbe  law  of  tbe  2itth  Nlvose  (JMr  «)  overturned 
Bll  this  system,  and  enacted.  "Tbat  the  state  ot 
ships.  In  regord  to  their  being  neutral  or  hostile. 
should  be  determined  by  their  cargo ;  that  accord- 
ingly every  vessel  found  at  sea,  laden  In  whole  or 
In  part  with  commodities  coming  from  England  or 
its  posseaslons,  should  be  declared  good  prise;  who 
ever  might  be  ownars  of  their  ardcles  and  commod- 
ities." 
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FraniM  had  kbetalned  from  thow  violationi  of 
104*]  the  law  of  nations,  wbieb  had  'caiued 
the  rule  in  the  case  of  the  War  Omkan;  and  to 
bring  the  preient  ease  within  the  principles 
established  by  th«  oourt  in  the  cue  of  Talhat  «. 
Beeman. 

lOB*]  "The  general  oondnot  of  France  hav- 
ing been  changed,  it  is  to  be  presurnDd  she 
would  have  been  releaied  with  damages  and 
eoBta;  if  not  upon  the  principles  of  justice,  good 
faith,  and  the  law  of  nations,  yet  upon  those  of 
policy.  France  was  at  war  with  Great  Britain ; 
partial  hostiliWes  eii^^  with  the  United 
States.  The  non-intercourse  law  prevented  our 
vessele  from  trading  with  France  or  ber  depen- 
dencies; and  the  French  West  Indies  could  only 
be  supplied  from  the  Danish  islands.  It  is  not 
to  be  believed,  therefore,  that  they  would,  by 
condemning  this  vessel,  (coming  to  them  with 
those  very  supplies  which  they  wanted,)  embar- 
rass a  trade  so  necessary  to  their  very  existence. 
But  independent  of  the  general  misconduct 
of  France  towards  neutrals,  the  captors  rely 
upon  tliT«e  points  arising  under  French  ordi- 

1.  Thet  the  role  d'eqnipagt,  wants  the  place 
vi  nativity  of  the  crew.  But,  according  to  the 
opinion  ot  Portalis,  this  is  not  a  fatal  defect, 
nor  is  It,  of  iteelf,  a  lufficient  ground  for  con- 
demnation. 

106*]  *S.  That  more  than  one-third  of  the 
crew  were  enemies  of  France.  The  word  mate- 
Jo(,  in  the  ordinance  of  1778,  means  a  sailor,  in 
contradistinction  to  the  captain  or  master.  Ex- 
elude  the  captain,  and  there  were  only  10  per- 
■ona  on  boara,  and  only  three  of  those  are  pre- 
tended to  be  enemies;  so  that  one  third  were 
not  enemies  within   tJie  meaning  of  the  ordi- 

But  theae  three  pretended  enemies  were 
Americans.  The  hostilities  which  existed  be- 
tween France  and  the  United  States  amounted 
at  most  to  a  partial,  limited  war,  according  to 
the  decision  of  this  court  in  the  case  of  Baa*  v. 
Ting»g.  It  was  only  a  war  against  French 
■rmed  force  found  on  the  high  seas. 

it  did  not  authorize  private  hostilities  be- 


tween the  dtiEena  of  the  two  conntrieo-  Isdi- 
vlduals  are  only  enemies  to  ea«h  other  in  a 
general  war.  Tht  war  extended  only  to  tbcat 
objects  pointed  out  in  the  acts  of  Congress  _;  as- 
to  everything  else,  the  state  of  the  two  Datioot 
was  to  be  considered  as  a  state  of  peaoe.  It  wb> 
a  war  only  quoad  hoo.  The  individuals  of  tbe 
two  nations  were  always  neutral  to  each  other. 
A  citizen  of  the  United  States  could  only  be 
considered  as  an  enemy  of  France  white  in  amw 
against  ber ;  the  neutrslity  was  the  counterpart 
or  (to  use  a  raftthematical  expression)  tbe  oont- 
plement  ot  the  war.  A  citizen  of  Uie  United 
States,  peaceably  navigating  a  neutral  veead, 
could  not  be  burdened  with  the  character  of 
enemy. 

3.  The  captain  was  a  Scot  by  birth. 

The  ordinance  cited  from  1  Code  dee  prises, 
303,  B.  6,  in  support  of  this  objection,  ia  in  the 
alternative.  The  master  of  the  vessel  must  be 
naturalized  in  a  neutral  country,  or  must  fciare 
transferred  his  domicile  to  the  neutral  country 
three  months  before  the  first  of  Septemt>er  in 
that  year.  Naturalization  is  not  necesaarr  if 
there  be  such  a  transfer  of  the  domicile;  and 
the  domicile  Is  not  necessary  if  the  party  be 
naturalized. 

But  the  authority  of  Portalis  shows  that 
these  decrees  are  not  to  be  considered  aa  Iftwe 
but  tub  modo. 

They  are  only  regulations  made  at  [•107 
particular  times,  for  particular  purposes. 

If  the  same  evidence  had  been  produced  at 
Guadaloupe  which  has  been  brought  here,  (and 
the  same  would  have  been  more  easily  obtained 
there,)  there  can  be  no  doubt  the  vessel  would 
have  been  restored. 

It  is  in  evidence  that  other  vessels  of  Kr. 
Shattuck  had  been  released. 

No  salvage  can  be  allowed  unless  the  danger 
was  imminent,  not  problematical. 

TV,  Under  all  the  circumstances  of  tbe  ease, 
Captain  Murray  acted  illegally,  and  Is  liable  for 
damages;  which  have  been  properly  assessed. 

His  subsequent  conduct  rendered  the  transac- 
tion tortious  ab  initio.  If  he  was  justified  in 
rescuing   the    vessel    from    the    hands    of   the 


was  Id  fdrca,  the  captor  was  entitled  to  have  the 

lontim  rrl*^  h*  ft. 

t  bow   the  reBiitatloii  applies, 


...»  to  the  words  In  whole   ..    ..     _, 

whole,  hs  lay B,  ouEht  te  tw  uBderstDod  a  great  □ 
acnirdlng  to  tbe  Judlclat  mailm  porum  pro  ni 


The  teamed  commissar* 


tbiDkB,  that 

the  2«h  Mi- 
ail  to  Justttr 


.   irj,   howcTi 

principle  of  the  law 

vose,  the  quantity  ot  pitch  was  too 
coQlacntlon. 

In  the  next  place  the  captor  allered  that  2,811 

Bleces  of  Campeachy  wood,  part  ol  the  carjjo  of  the 
Catira,  was  the  produce  of  RagWab  posBeaslooa 
Thla  point,  however,  bed  not  been  resnlarlf  as- 
certained, as  the  report  on  tbe  lubject  waa  made 
without  tbe  eaiitared  being  called  aa  a  partr. 

The  commlsssrv  Btatea,  however,  strong  clrcnn- 
■taccea  of  Buaplclon  on  thla  bead.  Tbe  captnred 
bad  not  appealed  egalnit  tbe  conflscatlon  ot  the 
carEO.  Tbe  paint  came  under  the  conslderatlan  of 
"  -    -  — ...^  owantWI 


coudemolDK  tbe  ship,  which  was  el  earl  j 
but  on  BccooDt  of  the  snapleloos  atcalDst 
aeter  of  the  cargo,  he  tbougbt  no  '-*-- 
whatever  was  doe  to  the  captured. 

JudKinent  was  pronounced  ecconllnKlr. 

Tbe  pirntlral  decree  ot  the  SSth  Mvose.  (nar  a,) 
mentloDed  above  wttb  so  much  severity  t^  Portilla. 
bts  been  repealed,  and  thinm  bate  beeo  placed  dp- 
on  tbe  footlus  ot  the  regulation  of  1TT8  ;  that  la 
tbe  French  are  to  treat  neutrals  In  regard  to  tn^ 
traband  in  the  «ame  war  In  wblch  thev  are  treated 
by  us ;  the?  will  not  allow  the  Americana  to  carrr 
Into  BoglaDd  B  commodltT  which  tbe  Hngllsb  noalA 
•.1..  ..  u..>..i.._.i  ...I-,.  !„>,.  •>. jj  (j(  Franre. 

Craneb  2. 
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French,  bis  subseqaent  detention  of  the  yessel, 
ajid  the  sale  of  tiie  cargo  at  Martinique  by  his 
own  affent^  without  condemnation,  were  un- 
Autborized  acts  in  violation  of  the  rights  of 
neutrality. 

The  libel  savs  nothing  of  the  carffo.  It  is 
first  mentionea  in  the  replication.  The  libel 
•nly  prays  condemnation  of  the  vessel,  on  the 
f^round  of  violation  of  the  non-intercourse  law. 

By  law  he  was  bound  to  brin^  the  vessel  and 
cargo  into  a  port  of  the  United  States  for 
adjudication,  and  had  no  authority  to  sell  the 
earao  before  condemnation.  As  to  the  pretense 
of  her  being  an  armed  French  vessel,  he  ought 
to  have  sent  the  arms  into  port  with  the  vessel 
as  the  only  evidence  of  their  existence. 

The  commander  of  the  French  privateer,  in 
his  commission  to  tiie  prize-master,  calls  her 
the  Danish  schooner  Charming  Betsy,  William 
Wright,  master. 

There  was  no  evidence  to  impeach  the  cre- 
dence due  to  the  papers  found  on  board  of  her, 
108*]  and  which  at  that  *time  had  every  ap- 
pearance of  fairness,  and  which  have  since  be^ 
incontestably  proved  to  be  genuine. 

The  facts  stated  in  the  proces  verbal  are,  that 
she  had  no  log-book;  that  the  mate  declared 
himself  to  be  an  American;  that  the  flag  and 
pendant  were  American;  that  the  Danish  flag 
had  been  made  during  the  chase,  which  was 
confirmed  bv  the  two  l^ys,  and  that  she  had  no 
pass  from  the  French  consul.  Whatever  weight 
might  be  given  to  these  facts,  if  true,  yet  the 
outrageous  and  disorderly  conduct  of  the  crew 
of  the  privateer  entirely  destroys  the  credit  of 
the  proces  verbal,  and  at  best  it  would  be  only 
the  declaration  of  interested  plunderers. 

But  it  is  said  that,  by  the  law  of  nations, 
probable  cause  is  a  sufficient  excuse;  and  that 
this  law  operates  as  the  law  of  nations. 

In  revenue  laws,  probable  cause  is  no  justifi- 
cation, unless  it  is  made  so  by  the  laws  them- 
selves. 

This  is  not  a  war  measure.  If  the  United 
States  were  at  war  it  was  imnecessarr,  because 
the  act  of  trading  with  an  enemy,  is  itself  a 
ffround  of  condemnation.  This  law  was  passed 
because  the  United  States  were  not  at  war,  and 
wished  to  avoid  it,  b^  showing  their  power  over 
the  French  colonies  in  the  West  Indies.  It  is  a 
■ranidpal  r^ffulation,  as  well  suited  to  a  state 
of  peace  as  of  war.  It  affects  our  own  citizens 
only.  It  is  no  part  of  tne  law  of  nations.  What 
would  other  nations  call  it,  were  they  bound  to 
notice  it?  It  can  give  no  right  to  search  and 
seize  neutrals.    It  could  not  affect  their  rights. 

He  who  takes  must  take  at  his  peril.  The 
law  only  gives  authority  to  seize  vessels  of  the 
United  States.  If  he  taxes  the  vessel  of  another 
nation,  he  must  answer  it. 

As  to  the  damages.  Nothing  can  justify 
Captain  Murrav;  but  it  was  a  mistake  of  the 
head,  not  of  the  heart.  His  intentions  were 
honest  and  correct,  but  he  suffered  his  sus- 

gidons  to  carry  him  too  far.  If  it  was  an  error 
I  judgment,  shall  he  have  salvage?  If  an  in- 
jury has  been  done  to  the  innocent  and  unfor- 
109*]  tunate  *owner,  shall  he  have  no  redress  T 
The  consequences  to  him  were  the  same,  what- 
ever might  have  been  the  motive.  The  damages 
have  been  properly  assessed  in  the  district  court. 
If  damages  are  to  be  ffiven  they  ought  not  to  be 
less  than  the  original  cost  of  vessel  and  cargo, 
Oraach  2. 


with  the  outfit,  insurance,  Interest  and  ex- 
penses; and  upon  calculation  it  will  be  found 
that  the  damages  assessed  do  not  exceed  the 
amount  of  these.^ 

Dallas.  It  is  said  that  Mr.  Shattuck  never 
was  a  dtizen  of  the  United  States. 

What  is  averred  and  admitted  need  not  be 
proved. 

Mr.  Soderstrom,  in  his  rejoinder,  expressly 
admits  that  he  was  once  a  citizen  of  the  Unitea 
States  by  all^ginff  that  he  had  transferred  his 
allegiance  from  the  government  of  the  United 
States  to  His  Danish  Majesl^. 

Mr.  Shattuck's  burgher's  brief  is  at  length, 
for  the  first  time,  produced  and  admitted  to  be 
made  a  part  of  the  record.  It  bears  date  on  the 
10th  of  April,  1797.  It  may  here  be  remarked 
that  som^  of  the  witnesses  have  testified  that  he 
became  a  burgher  in  1795.  This  shows  how 
little  reliance  ought  to  be  placed  upon  their  tes- 
timonv.  If,  then,  Mr.  Shattuck  did  expatriate 
himself,  it  was  not  until  April,  1797.  It  has 
been  conceded  that  a  man  cannot  expatriate 
himself  unless  it  be  done  in  a  fit  time,  with  fair- 
ness of  intention,  and  publicity  of  act. 

As  to  the  fitness  of  the  time.  What  was  the 
situation  of  this  country  and  France  in  the 
year  1797  T 

In  1795  the  British  treaty  had  excited  the 
jealousy  of  France.  In  1796  she  passed  several 
edicts  highly  injurious  to  our  commerce.  Mr. 
Pinckney  had  been  sent  as  an  envoy  extra- 
ordinary, and  was  refused.  France  had  ffone  on 
in  a  long  course  of  injury  and  insult,  which  at 
*lenffth  roused  the  spirit  of  the  nation.  [*110 
On  the  14th  of  June,  1797,  tbs  act  of  Congress 
was  passed,  prohibiting  the  exportation  of 
arms;  on  the  23d,  the  act  for  the  defense  of  the 
ports  and  harbors  of  the  United  States;  on  the 
24th  the  act  for  raising  80,000  militia;  on  the 
1st  of  July,  the  act  providing  a  naval  arma- 
ment; on  the  13th  of  June,  1798,  the  first  non- 
intercourse  bill  was  passed,  and  on  the  7th  of 
JiQv,  the  treaties  with  Fmnce  were  annulled. 

These  facts  show  that  the  time  when  Mr* 
Shattuck  chose  to  expatriate  himself,  was  a 
time  of  approaching  hostilities,  and  when  every 
thing  indicated  war. 

As  to  the  fairness  of  his  intention.  The  same 
facts  show  what  that  intention  was.  It  was  to 
carry  on  that  trade  which  every  thing  tended 
to  show  would  soon  become  eriminal  by  the 
laws  of  war,  and  from  the  exerdse  of  which 
the  other  dtizens  of  the  United  States  were 
about  to  be  interdicted. 

The  act  of  Congress  points  to  this  very  case. 
It  was  to  prevent  transactions  of  tiiis  nature^ 
that  the  word  "elsewhere"  was  inserted. 

But  why  was  not  this  burgher's  brief,  or  a 
copy  of  it>  put  on  board  the  vessel  T  The  answer 
is  obvious,  because  it  would  have  discovered 
the  time  of  expatriation,  which  would  have  in- 
creased the  suspidons  excited  by  the  origin  of 
the  vessel,  by  the  recent  transfer,  by  the  nature 
of  the  cargo,  and  by  the  character  of  the  crew. 
Domicile  in  a  neutral  country  gives  a  man 

1. — Mabsrall»  Oh,  J.  What  would  have  been 
the  law  as  to  prolMible  cause.  If  there  had  been  a 
public  general  war  between  France  and  the  United 
States,  and  the  vessel  had  been  taken  on  suspicion 
of  being  a  vessel  of  the  United  States,  tradlngwlth 
the  enemy,  contrary  to  the  laws  ef  war?  would 
probable  cause  excuset  In  such  a  ease^  If  It  should 
turn  out  that  she  was  a  neutral? 
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onlj  the  ri^ts  of  trmde;  it  wiU  not  j 
in  a  violation  of  the  laws  of  his  conntry. 

If,  then,  Mr.  Shattudc  could  not  expatriate 
himself,  or  if  he  has  not  expatriated  himself, 
he  is  bound  to  obej  the  laws  of  the  United 
States.  A  nation  has  a  right  to  bind,  by  her 
laws,  her  own  citizens  residing  in  a  foreign 
conntrj;  as  the  United  States  have  done  in  tine 
act  of  Congress  respecting  the  slave  trade,  and 
in  the  non-mtercoorse  law. 

The  question,  whether  the  Tessd  was  capable 
of  annoying  our  commerce,  depends  upon  mat* 
111*]  ter  of  fact^  of  whidi  *the  court  wiU 
fud^  The  number  of  men  was  sufficient;  the 
testimony  respecting  the  cutlasses  is  supported 
}aj  the  nature  of  the  transaction,  and  by  the 
usage  in  such  cases.  Some  arms  were  neces- 
sary to  prevent  Captain  Wright  and  his  boys 
from  rising  and  rescuing  the  vessel.  Circum- 
stances are  as  strong  as  oaths,  and  are  generally 
more  satisfactory. 

The  vessel,  having  port-holes,  was  constructed 
for  war,  and  in  an  hour  after  her  arrival  at 
Guadaloupe  might  have  been  completely 
equipped.  Upon  the  i/rinciples  of  the  case  of 
TaXbot  V,  Beeman,  Captain  Murray  was  bound 
to  guard  against  this,  and  he  womd  have  been 
culpable  if  ne  had  suffered  her  to  escape. 

But  it  is  said  that  she  was  not  in  danger  of 
condemnation  by  the  French,  because  l^nce 
had  ceased  from  her  violation  of  the  laws  of 
nations,  because  she  had  repealed  the  obnoxious 
arret  of  18th  January,  1798,  and  because  one 
third  of  the  crew  were  not  her  enemies.  Admit- 
ting all  this,  yet  if  one  ground  of  condemnation 
remained,  she  would  have  been  condemned. 

The  vessel  was  transferred  from  an  enemy  to 
a  neutral  during  the  heat  of  hostilities.  This 
alone  was  a  sufficient  ground  of  condemnation 
under  the  ordinance  alreadv  cited  from  1  Code 
des  prises,  304,  art.  7.  In  the  case  of  Talhot  v. 
Beeman,  the  ground  of  salvage  was,  that  the 
vessel  was  Imble  to  condemnation  under  a 
French  arret.  And  that  the  courts  of  France 
were  bound  to  cariy  the  arret  into  effect. 

The  conduct  of  Cfaptain  Murray  was  not  ille- 
gal. He  was  bound  by  law,  as  well  as  by  his 
Instructions,  to  take  the  vessel  out  of  the  hands 
of  the  French.  It  was  with  the  consent,  if  not 
at  the  request,  of  Captain  Wright;  and  it  was 
in  itself  an  act  of  humanity.  His  conduct  was 
fair,  upright  and  honorable  in  the  whole  trans- 
action. He  offered  to  take  security  for  the 
vessel  and  cargo.  The  carffo  was  perishable;  if 
it  had  been  brought  to  the  United  States  it 
would  not  have  l^en  in  a  merchantable  con- 
dition ;  or  if  it  had  been,  it  would  not  have  sold 
so  high  here  (being  chiefly  articles  of  American 
produce)  as  at  Martinique.  The  sale  was  fair, 
and  the  proceeds  brought  to  the  United  States 
to  wait  the  event  of  the  trial. 

Probable  cause  is  a  thing  of  maritime  juris- 
diction; and  authorities  in  point  may  be  found 
even  at  common  law. 

112*]  *If  it  is  a  mimicipal  regulation,  it  is 
one  which  affects  the  whole  world.  It  is  en- 
grafted upon  the  law  of  nations.    It  is  munici 
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pal  onlv  as  it  emanates  from  the  municipal 
authority  of  the  nation.  But  the  whole  world 
is  bound  to  notice  a  law  which  affects  the  inter- 
ests of  all  nations  in  the  world. 

As  to  the  damages ;  the  principles  upon  which 
they  are  assessed  do  not  appear  from  Che  report 
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<rf  the  asMon,  tat  ttie  prolMUmj  iB,  that  th^ 
were  founded  upon  the  estlmatea  of  the  proba- 
ble profite  of  the  voyage,  as  stated  in  the  testi- 
mony of  some  of  the  wftaeasea.  In  a  case  of 
this  kind,  where  the  purity  of  bttentuni  is  ad- 
natted,  H  <»n  never  be  proper  to  gife  specula- 
tive or  vmdieative  damages.^ 
Martin,  in  reptj. 

1.  As  to  the  national  diaraeter  of  Shatto^ 

He  was  bom  before  the  revolution;  probablr 

m  1773  or  1774;  at  least  21  years  before  And 

10th,  1797,  which  win  bring  it  before  the  dee- 

laration  of  indq)endence. 

In  Duone'g  Case,  it  was  decided  thai  even  tt 
rt  had  been  proved  that  he  was  bom  in  New 
York,  yet  his  birth  beinff  before  the  revolntkiL 
and  having  been  carried  to  Ireland  duriv  hk 
nunority,  he  was  an  alien. 

The  rejoinder  of  Mr.  Soderstrom  does  aol 
admit  the  fact,  that  Shattudc  was  a  otizen  of 
the  United  States;  but  if  it  did,  it  is  coupled 
with  an  express  allegation  that  he  had  duly  ex- 
patriated himself;  and  if  part  ia  taken,  the 
whole  must  be  taken.     The  words  of  the  re- 
joinder are,  ''and  this  party  expressly  aUerea 
and  avers  that  the  said  Jared  Shattuck,  at  tiie 
several  times  and  periods  above  mentioned,  and 
long  before,   and   in  the   intermediate   times 
which  elapsed  between  the  said  several  times  or 
periods,  had  been,  then  was,  ever  since  hath 
been,  and  now  is,  a  subject  of  His  Majesty  the 
King  of   Denmark,   owing  aUegiance   to   His 
said  Majesty,  and  to  no  other  prince,  [♦113 
potentate,  state  or  sovereignty  whatever;  and 
that  he  the  said  Jared  Shattuck  had,  long  be- 
fore his  said  purchase  of  the  said  schooner, 
duly  expatriated  himself  from  the  dominions  of 
the  United  States,  to  those  of  His  said  Majesty 
and  transferred  his  allegiance  and  subjectioi 
from  the  said  United  States  and  their  govern- 
ment, to  His  said  Majesty  and  his  government," 
The  whole  purport  of  which  is,  that  if  he  was 
ever  a  citizen  of  the  United  States  he  had  ex- 
patriated himself. 

Even  if  it  was  an  admission  of  the  fact,  yet  it 
could  not  prejudice  Mr.  Shattuck,  as  the  re- 
joinder is  by  Mr.  Soderstrom  in  character  of 
consul  of  Denmark,  and  as  the  representative  of 
the  nation. 

If  he  was  bora  before  the  revolution,  he  never 
owed  natural  allegiance  to  the  United  States: 
and  if  he  remained  here  after  the  revolution, 
during  part  of  his  minority,  he  owed  only  a 
temporary  and  local  allegiance;  during  the  ex- 
istence of  which,  if  he  had  taken  up  arms 
against  the  United  States,  he  would  have  been 
guilty  of  a  treason;  but  that  allegiance  con- 
tinued only  while  he  was  a  resident  of  the 
country;  he  had  a  right  to  transfer  such  tem- 
porary allegiance  whenever  he  pleased.  Foster's 
Cr.  Law,  183,  186. 

That  he  acted  with  a  fair  and  honest  inten- 
tion is  proved  by  his  bona  fide  residence  and 
domicile  for  10  or  11  years.  2  Brown's  Civil 
and  Admiralty  Law,  328. 

The  navigation  act  of  Great  Britain  is  a 
municipal  law,  and  yet  a  bona  fide  domicile  and 

1.  In  answer  to  an  Inqnirr  by  the  Chief  Jwtloe 
for  authorities  to  support  the  poslUon  that  proS 
able  cause  Is  always  a  Justlflcatlon  in  maritime 
?^K?^.«!f^i^*."■^-^S'®"'«^  generally  to  Brown's 
Sir  Wm.  STOtfc  ^    ^         •  ^  ^*  decisions  o£ 
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residence  of  foreigners  were  held  sufficient  to 
bring  the  persons  within  its  provisions.  Gomyn's 
Rep.  677,  Soott,  qui  tarn,  v.  Sohtoariz.^ 
114*]  *But  a  stronger  case  than  that  is  found 
in  1  Bos.  &  Pull.  430,  Marryatt  v,  Wilson,  in  the 
exchequer  chamber,  on  a  writ  of  error  from  the 
king's  bench. 

In  that  case  a  natural  bom  British  subject, 
naturalized  in  the  United  States  since  the  peace, 
was  adjudged  to  be  a  citizen  of  the  United 
States  within  the  treaty  and  navigation  acts  of 
Great  Britain,  so  as  to  carry  on  a  direct  trade 
from  England  to  the  British  East  Indies. 

The  opinion  of  Eyre,  Ch.  J.,  beginning  in 
p.  430,  is  very  strong  in  our  favor. 

miere  is  no  probability  that  the  vessel  would 
have  been  condemned  at  Guadaloupe.  Mr. 
Shattuck,  and  his  course  of  trade,  were  well 
known  there,  and  they  had  already  released 
some  of  his  vessels.  Another  reason  is,  that 
Bonaparte  was  at  that  time  negotiating  with 
the  northern  powers  of  Europe,  to  form  a  coali- 
tion to  support  the  principle  that  free  ships 
should  make  free  goods;  and  he  would  have 
succeeded,  but  for  the  able  negotiations  of  Lord 
Nelson  at  Gopenhagen. 

In  Park  on  Insurance,  363,  it  is  said:  "If  the 
groimd  of  decision  appear  to  be,  not  on  the 
want  of  neutrality,  but  upon  a  foreign  ordi- 
nance manifestly  unjust,  and  contrary  to  the 
law  of  nations,  and  the  insured  has  only  in- 
fringed such  a  partial  law;  as  the  condemna- 
tion did  not  proceed  on  the  point  of  neutrality, 
it  cannot  apply  to  the  warranty  so  as  to  dis- 
charge the  insurer."  And  in  support  of  this 
position  he  dtes  the  case  of  Mayne  v,  Walter, 

There  is  no  ordinance  of  France,  which,  upon 
the  principles  established  in  the  case  of  the 
Pigou,  would  have  been  a  sufficient  ground  of 
condemnation. 

115*]  *The  circumstances  required  by  those 
ordinances  are  only  evidence  of  neutrality, 
which  is  always  a  question  of  bona  fide.  A 
condenmation  upon  either  of  these  ordinances 
alone  would  have  been  contrary  to  the  law  of 
nations;  but  if  they  are  considered  as  only  re- 
quiring certain  circumstances  tending  to  es- 
tablish the  fact  of  neutrality,  they  are  perfectly 
consistent  with  that  law.  This  is  the  light  in 
which  they  have  been  considered  by  Portalis. 

The  Frendi  have  never  considered  our  vessels 

1. — ^Tbe  case  of  Boott  v.  Schwartg  was  an  infor- 
mation against  the  Russian  ship.  The  Constant,  be- 
cause the  master  and  three-fourths  of  the  mariners 
were  not  of  that  country  or  place,  according  to  the 
statute  of  12  Car.  II,  c  18,  s.  8.  The  ship  was  built 
in  Russia,  and  the  cargo  was  the  product  of  that 
country.  The  master  was  bom  out  of  the  Russian 
dominions,  but  in  1733  was  admitted,  and  ever 
since  continued,  a  burgher  of  Riga ;  and  had  been  a 
resident  there  when  not  engaged  in  foreign  voyages, 
and  traded  from  thence  0  years  before  the  seizure. 
There  were  only  11  mariners  on  board,  of  whom  4 
were  bom  in  Russia,  Morgan,  a  fifth,  was  bom  in 
Ireland,  and  there  bound  appr^itice  to  the  master, 
and  as  such  went  with  him  to  Riga,  and  for  three 
or  four  years  before  the  seisure,  served  on  board 
the  same  ship  and  sailed  therein  from  Riga,  on  this 
and  former  voyages.  The  other  6  were  born  out 
of  the  dominions  of  Russia,  but  Stephen  Hanson, 
one  of  them,  had  resided  at  Riga  8  years  next  be- 
fore the  seizure.  Hans  Yasper  5  years.  Rein  Stein- 
grave  4  years,  and  Derrick  Andrews,  the  cook,  7 
vears,  and  these  4,  during  those  years,  had  sailed 
from  Riga  in  that  and  other  vessela 

It  was  adjudged  that  these  people  were  of  that 
country  or  place,  within  the  meaning  of  the  stat- 
ate,  and  the  vessel  properly  manned  and  navigated. 
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as  the  vessels  of  an  enemv.  Our  vessels  have 
not  been  condenmed  by  them  as  enemy  prop- 
erty; but  their  sentences  have  always  been 
groimded  upon  a  pretended  violation  of  some 
particular  ordinance  of  France.  Hence  it  ap- 
pears that  they  would  not  have  considered  an 
American  vessel,  sold  to  a  Dane,  as  an  enemy's 
vessel  transferred  to  a  neutral  during  a  state  of 


war. 


But  the  claim  of  salvage  is  an  afterthought. 
It  was  not  necessary  to  bring  her  to  the  Umted 
States  to  obtain  salvage.  Salvage  is  a  Question 
of  the  law  of  nations,  and  may  be  decided  by  the 
courts  of  any  civilized  nation.  Instead  of  ren- 
dering a  service,  he  has  done  a  tenfold  injurv. 
Captain  Murray's  intentions  were  undoubtedly 
correct  and  honorable,  and  we  do  not  wish  vin- 
dictive damages;  but  Mr.  Shattuck  will  be  a 
loser,  even  if  he  gains  his  cause,  and  recovers 
the  damae^s  already  assessed. 

Probable  cause  cannot  justify  the  taking  and 
bringing  in  a  neutral ;  but  it  may  prevent  vin- 
dictive damages. 

February  22.  Mabshaix,  Oh.  J,,  delivered 
the  opinion  of  the  Ck>urt.  The  Charming  Betsy 
was  an  American  built  vessel,  belonging  to  cit- 
izens of  the  United  States,  and  sailed  from  Bal- 
timore, under  the  name  of  the  Jane,  on  the  10th 
of  April,  1800,  with  a  cargo  of  flour  for  St.  Bar- 
tholomew's; she  was  sent  out  for  the  purpose  of 
beinff  sold.  The  cargo  was  disposed  of  at  St. 
Bar&olomew's,  but  miding  it  impossible  to  sell 
the  vessel  at  that  place,  uie  captain  proceeded 
with  her  to  the  island  of  St.  Thomas,  where  she 
was  disposed  of  to  Jared  Shattuck,  who  changed 
her  name  to  that  of  the  Charming  Betsy, 
*and  having  put  on  board  her  a  cargo  [*116 
consisting  of  American  produce,  cleared  her  out 
as  a  Danish  vessel  for  the  island  of  Guadaloupe. 

On  her  voyage  she  was  captured  by  a  French 

Srivateer,  and  eight  hands  were  put  on  board 
er  for  the  purpose  of  taking  her  into  Guada- 
loupe as  a  prize.  She  was  afterwards  recap- 
tured by  Captain  Murrav,  commander  of  the 
Constellation  frigate,  ana  carried  into  Marti- 
nique. It  appears  that  the  captain  of  the  Charm- 
ing Betsy  was  willing  to  be  taken  into  that  is- 
land; but  when  there,  he  claimed  to  have  his 
vessel  and  cargo  restored,  as  bein^  the  property 
of  Jared  Shattuck,  a  Danish  burner. 

Jared  Shattuck,  was  bom  in  the  United 
States,  but  had  removed  to  the  island  of  St. 
Thomas  while  an  infant,  and  was  proved  to  have 
resided  there  ever  since  the  year  1789  or  1790. 
He  had  been  accustomed  to  carry  on  trade  as  a 
Danish  subject;  had  married  a  wife  and  ac- 
quired real  property  in  the  island,  and  also 
taken  the  oath  of  allegiance  to  the  crown  of 
Denmark  in  1797. 

Considering  him  as  an  American  citizen  who 
was  violating  the  law  prohibiting  all  inter- 
course between  the  United  States  and  France  or 
its  dependencies,  or  the  sale  of  the  vessel  as  a 
mere  cover  to  evade  that  law,  Captain  Murrav 
sold  the  cargo  of  the  Chamung  Betsy,  whicSx 
consisted  of  American  produce,  in  Majtinique, 
and  brought  the  vessel  into  the  port  of  Phila- 
delphia, where  she  was  libelled  under  what  is 
termed  the  non-intercourse  law.  The  vessel  and 
cargo  were  claimed  by  the  Consul  of  Denmark 
as  being  the  bona  fide  property  of  a  Danish  sub- 
ject. 

This  cause  came  on  to  be  heard  before  the 
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judge  for  the  dlstriet  of  Pennsylvania,  who  de- 
claAd  the  seizure  to  be  illegal,  and  that  the  ves- 
sel ought  to  be  restored  and  Uie  proceeds  of  the 
cargo  paid  to  the  claimant  or  his  lawful  agent, 
together  with  costs  and  such  damages  as  should 
be  assessed  by  the  clerk  of  the  court,  who  was 
directed  to  inauire  into  and  report  the  amount 
thereof;  for  which  purpose  he  was  also  directed 
to  associate  with  himself  two  intelligent  mer- 
chants of  the  district,  and  duly  inquire  what 
damafi^e  Jared  Shattuck  had  sustained  bv  rea- 
son of  the  premises.  If  they  should  be  of  opin- 
117*]  ion  that  the  ^officers  and  crew  of  the 
Constellation  had  conferred  any  benefit  on  the 
owners  of  the  Charming  Betsy  by  rescuing  her 
out  of  the  hands  of  the  French  captors  they 
were,  in  the  adjustment,  to  allow  reasonable 
compensation  for  the  service. 

In  pursuance  of  this  order  the  clerk  associat- 
ed with  himself  two  merchants,  and  reported 
that  having  examined  the  proofs  and  vouchers 
)Bzhibited  in  the  cause,  they  were  of  opinion 
that  the  owner  of  the  vessel  and  cargo  had  s\is- 
tained  damage  to  the  amount  of  20,594  dollars 
and  16  cents,  from  which  is  to  be  deducted  the 
sum  of  4,363  dollars  and  86  cents,  the  amoimt 
of  moneys  paid  into  court  arising  from  sales  of 
the  car^ro,  and  the  further  sum  of  1,300  dollars, 
being  tne  residue  of  the  proceeds  of  the  said 
sales  rimiaining  to  be  brought  into  court,  5,663 
dollars  and  86  cents.  This  estimate  is  exclu- 
sive of  the  value  of  the  vessel,  which  was  fixed 
at  3,0(K)  dollars. 

To  this  report  an  account  is  annexed,  in 
which  the  damages,  without  particularising  the 
Items  on  which  the  estimate  was  formed,  were 
stated  at  14,930  dollars  and  30  cents. 

No  exceptions  having  been  taken  to  this  re- 
port, it  was  confirmed,  and,  by  the  ihial  sen- 
tence of  the  Court,  Captain  Murray  was  ordered 
to  pay  the  amount  thereof. 

From  this  decree  an  appeal  was  prayed  to  the 
circuit  court,  where  the  decree  was  affirmed  so 
far  as  it  directed  restitution  of  the  vessel  and 
payment  to  the  claimant  of  the  net  proceeds  of 
the  sale  of  the  cargo  in  Martinique,  and  re- 
versed for  the  residue. 

From  this  decree  each  party  has  appealed  to 
this  court. 

It  is  contended  on  the  part  of  the  captors  in 
substance, 

Ist.  That  the  vessel  Charming  Betsy  and 
eargo  are  confiscable  under  the  laws  of  the 
United  States.    If  not  so, 

2d.  That  the  captors  are  entitled  to  salvage. 
If  this  is  against  them, 

3d.  That  they  ought  to  be  excused  from 
118*]  damages,  ^because  there  was  probable 
cause  for  seizing  the  vessel  and  bringing  her 
into  port. 

1st.  Is  the  Charminff  Betsy  subject  to  seizure 
and  condemnation  for  naving  violated  a  law  of 
the  United  States  T 

The  libel  claims  this  forfeiture  under  the  act 
passed  in  February,  1800,  further  to  suspend 
the  commercial  intercourse  between  the  United 
States  and  France  and  the  dependencies  thereof. 

That  act  declares  "that  all  commercial  inter- 
course," &c  It  has  been  veiy  properly  observed, 
hi  argument,  that  the  building  of  vessels  in 
the  United  States  for  sale  to  neutrals,  in  the 
islands,  is,  during  war,  a  profitable  business, 
which  Congress  cannot  be  intended  to  have  pro- 
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hibited,  unless  that  intent  be  manifested  by 
express  words,  or  a  very  plain  and  neoess&iy 
implication. 

it  has  also  been  observed  that  an  act  of  Con- 
gress ought  never  to  be  construed  to  violate  the 
law  of  nations  if  any  other  possible  oonstme* 
tion  remains,  and,  consequently,  can  never  be 
construed  to  violate  neutral  rights,  or  to  affect 
neutral  commerce,  further  than  is  warranted  by 
the  law  of  nations  as  understood  in  this 
country. 

These  principles  are  believed  to  be  eorrect» 
and  they  ought  to  be  kept  in  view  in  construing 
tlie  act  now  under  consideration. 

The  first  sentence  of  the  act  which  describes 
the  persons  whose  commercial  intercourse  with 
France  or  her  dependencies  is  to  be  prohibited* 
names  any  person  or  persons  resident  within 
the  United  States,  or  under  their  protection. 
Commerce  carried  on  by  persons  within  this 
description  is  declared  to  be  illicit. 

From  persons  the  act  proceeds  to  things,  and 
declares  explicitly  the  cases  in  wHch  the  vessels 
employed  in  this  illicit  commerce  shall  be  for- 
feited. Any  vessel  owned,  hired  or  employed, 
wholly  or  in  part,  by  any  person  residing  within 
the  United  States,  or  by  any  citizen  thereof  re- 
siding elsewhere,  which  shall  perform  certain 
*acts  recited  in  the  law,  becomes  liable  [*119 
to  forfeiture.  It  seems  to  the  court  to  be  a  cor- 
rect construction  of  these  words  to  say,  that  the 
vessel  must  be  of  this  des<*T>pcion,  not  at  the 
time  of  the  passage  of  the  law,  but  at  the  time 
when  the  act  of  forfeiture  shall  be  committed. 
The  cases  of  forfe^'kire  are,  1st.  A  vessel  of 
the  description  ir^tioned,  which  shall  be  vol- 
untarily carried,  or  shall  be  destined,  or  per- 
mitted to  proceed  to  any  port  within  the  French 
republic.  She  must,  when  carried,  or  destined, 
or  permitted  to  proceed  to  such  port,  be  a  vessd 
witnin  the  description  of  the  act. 

The  second  class  of  cases  are  those  where  ves- 
sels shall  be  sold,  bartered,  intrusted,  or  trans- 
ferred, for  the  purpose  that  they  may  proceed 
to  such  port  or  place.  This  part  of  the  section 
makes  the  crime  of  the  sale  dependent  on  the 
purpose  for  which  it  was  made.  If  it  was  in- 
tended that  any  American  vessels  sold  to  a  neu- 
tral should,  in  the  possession  of  that  neutral,  bs 
liable  to  the  commercial  disabilities  imposed  on 
her  while  she  belonged  to  citizens  of  the  United 
States,  such  extraordinary  intent  ought  to  have 
been  plainly  expressed;  and  if  it  was  designed 
to  prohibit  the  sale  of  American  vessels  to  neu- 
trals, the  words  placing  the  forfeiture  on  the  in- 
tent with  which  the  sale  was  made  ought  not  to 
have  been  inserted. 

The  third  class  of  cases  are  those  vessels 
which  shall  be  employed  in  any  traffic  by  or  for 
any  person  resident  within  the  territories  of  the 
French  republic,  or  any  of  its  dependencies. 

In  these  cases  too,  the  vessels  must  be  within 
the  description  of  the  act  at  the  time  the  fact 
producing  the  forfeiture  was  committed. 

The  Jane  having  been  completely  transferred 
in  the  island  of  St.  Thomas  by  a  bona  fide  sale 
to  Jared  Shattuck,  and  the  forfeiture  alleged  to 
have  accrued  on  a  fact  subsequent  to  that  trans- 
fer, the  liability  of  the  vessel  to  forfeiture  must 
depend^  on  the  inquiry  whether  the  purchaser 
was  within  the  description  of  the  act. 

Jared  Shattuck  having  been  bom  within  the 
United  ^States,  and  not  being  proved  to  [*120 
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have  expatriated  himself  according  to  anj^  forir 
prescribed  by  law,  is  said  to  remain  a  citizen 
entitled  to  the  benefit,  and  subject  to  the  dis- 
abilities imposed  upon  American  citizens;  and. 
therefore,  u>  come  expressly  within  the  de- 
scription of  the  act  which  comprehends  Ameri- 
oan  citizens  residing  elsewhere. 

Whether  a  person  bom  within  the  United 
States,  or  becoming  a  citizen  according  to  the 
established  laws  of  the  coimtry,  can  devest  him- 
self absolutely  of  that  character  otherwise  than 
in  such  manner  as  may  be  prescribed  by  law, 
is  a  question  which  it  is  not  necestary  at  pres- 
ent to  decide.  The  cases  dted  at  bar,  and  the 
arguments  drawn  from  the  general  conduct  of 
the  United  States  on  this  interesting  subiect, 
seem  completely  to  establish  the  principle  that 
an  American  citizen  may  acquire,  in  a  foreign 
country,  the  commercial  priyileses  attached  to 
his  domicile,  and  be  exempted  nojn  the  opera- 
tion of  an  act  expressed  in  such  general  terms 
as  that  now  imder  consideration.  Indeed  the 
yery  expressions  of  the  act  would  seem  to  ex- 
dude  a  person  under  the  drcumstances  of  Jared 
Shattuck.  He  is  not  a  person  under  the  pro- 
tection of  the  United  States.  The  American 
dtizen  who  goes  into  a  foreign  country,  al- 
though he  owes  local  and  temporary  allegiance 
to  that  country,  is  yet,  if  he  performs  no  other 
act  changing  his  condition,  entitled  to  the  pro- 
tection of  hu  own  goyemment;  and  if,  without 
the  yiolation  of  any  municipal  law,  he  should 
be  oppressed  unjustly,  he  would  have  a  right  to 
daim  that  protection,  and  the  interposition  of 
the  American  goyemment  in  his  favor  would 
be  considered  as  a  justifiable  interposition.  But 
his  situation  is  completely  changed,  where  by 
his  own  act  he  has  made  himself  the  subject 
of  a  foreign  power.  Although  this  act  may  not 
be  suffident  to  rescue  him  from  punishment  for 
any  crime  committed  against  the  United  States, 
a  point  not  intended  to  be  decided,  yet  it  cer- 
tainly places  him  out  of  the  protection  of  the 
United  States  while  within  the  territory  of  the 
sovereign  to  whom  he  has  sworn  allegiance,  and, 
consequently,  takes  him  out  of  the  description 
of  the  act. 

It  is,  therefore,  the  opinion  of  the  Court,  that 
121*]  the  •Charming  Betsy,  with  her  cargo, 
bdng  at  the  time  of  her  recapture  the  bona  fide 
property  of  a  Danish  burgher,  is  not  forfeita- 
ble, in  consequence  of  her  being  employed  in 
carrying  on  trade  and  commerce  with  a  French 
island. 

The  vessd  not  being  liable  to  confiscation, 
the  Court  is  brought  to  the  second  question, 
which  is, 

2d.  Are  the  recaptors  entitled  to  salvage? 

In  the  case  of  the  Amelia^  it  was  dedd^,  on 
mature  consideration,  that  a  neutral  armed  ves- 
sd in  possession  of  the  French,  might,  in  the 
then  existing  state  of  hostilities  between  the 
two  nations,  be  lawfully  captured;  and  if  there 
were  well  founded  reasons  for  the  opinion  that 
she  was  in  imminent  hazard  of  being  con- 
demned as  a  prize,  the  recaptors  would  be  enti- 
ty to  salvage.  The  Court  is  wdl  satisfied 
with  the  decision  given  in  that  case,  and  con- 
siders it  as  a  precedent  not  to  be  departed  from 
in  other  oases  attended  with  circumstances  sub- 
stantially dmilar  to  those  of  the  Amelia.    One 

1. — Ante,  vol.  1»  pw  1. 
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^f  these  drcumstances  is,  that  the  vessel  should 
be  in  a  condition  to  annoy  American  commerce. 

The  d^ree  of  arming  which  should  bring  a 
vessel  within  this  description  has  not  been  as- 
certained, and  perhaps  it  would  be  difficult  pre- 
cisely to  mark  the  limits,  the  passing  of  whidi 
would  bring  a  captured  vessel  within  the  de- 
scription of  the  acts  of  Congress  on  this  subject. 
But  although  there  may  be  difficulty  in  some 
cases,  there  appears  to  be  none  in  this.  Ac- 
cording to  the  testimony  of  the  case,  there  was 
on  board  but  one  musket,  a  few  ounces  of  pow- 
der, and  a  few  balls.  The  testimony  respecting 
the  cutlasses  is  not  considered  as  showing  that 
they  were  in  the  vessel  at  the  time  of  her  recap- 
ture. The  capadty  of  this  vessel  for  offense 
appears  not  sufficient  to  warrant  the  capture  of 
her  as  an  armed  vessd.  Ndther  is  it  proved 
to  the  satisfaction  of  the  Court,  that  the 
Charming  Betsy  was  in  such  imminent  hazard 
of  being  condemned  as  to  entitle  the  recaptors 
to  salvage. 

*It  remains  to  inouire  whether  there  [*122 
was  in  this  case  sucn  probable  cause  for  send- 
ing in  the  Charming  Betsy  for  adjudication  as 
wul  justify  Captain  Murray  for  having  broken 
up  her  voyage,  and  excuse  him  from  Sie  dam- 
ages sustained  thereby. 

To  effect  this  there  must  have  been  substan- 
tial reason  for  believing  her  to  have  been  at  the 
time  wholly  or  in  part  an  American  vessel, 
within  the  description  of  the  act;  or  hired,  or 
employed  by  Americans;  or  sold,  bartered,  or 
trusted  for  the  purpose  of  carrying  on  trade  to 
some  port  or  place  bdonging  to  the  French 
Republic 

The  drcumstances  relied  upon  are,  prind- 
pally, 

1st.  The  proces  verbal  of  the  French  captors. 

2d.  That  she  was  an  American  built  vessd. 

3d.  That  the  sale  was  recent. 

4th.  That  the  captain  was  a  Scotchman,  and 
the  muster-roll  showed  that  the  crew  were  not 
Danes. 

5th.  The  general  practice  in  the  Danish  is- 
lands of  covering  neutral  property. 

1st.  The  proces  verbal  contains  an  assertion 
that  the  mate  declared  that  he  was  an  Ameri- 
can, and  that  their  flag  had  been  American, 
and  had  been  changed,  during  the  cruise,  to 
Danish,  which  declaration  was  confirmed  by 
several  of  the  crew. 

If  the  mate  had  really  been  an  American,  the 
vessel  would  not  on  that  accoimt  have  been  lia^ 
ble  to  forfeiture,  nor  would  that  fact  have  fur- 
nished any  conclusive  testimony  of  the  charac- 
ter of  the  vessel.  The  prooea  verbal^  however, 
ought  for  several  reasons  to  have  been  suspect- 
ed. The  general  conduct  of  the  French  West 
India  cruisers,  and  the  very  circumstance  of 
declaring  that  the  Danish  colors  were  made 
during  the  chase,  were  sufficient  to  destroy  the 
credibility  of  the  prooea  verbal.  Captain  Mur- 
ray ought  not  to  have  believed  that  an  Ameri- 
can vessel  trading  to  a  French  port  in  the  as- 
sumed character  of  a  Danish  bottom,  would 
have  been  without  Danish  colors. 

*That  she  was  an  American  vessd,  [*123 
and  that  the  sale  was  recent,  cannot  be  admit- 
ted to  furnish  just  cause  of  suspicion,  unless 
the  sale  of  American  built  vessels  had  been  an 
ill^nil  or  an  imusual  act. 

Aat  the  captain  was  a  Scotchman,  and  that 
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the  names  of  the  crew  were  not  generally  Dan- 
ish, are  circumstances  of  small  import,  when  it 
is  recollected  that  a  very  great  proportion  of 
the  inhabitants  of  St.  Thomas's  are  British  and 
Americans. 

The  practice  of  covering  American  property 
in  the  islands  might  and  would  jiistify  Captain 
Murray  in  giving  to  otiier  causes  of  suspicion 
more  weight  than  they  would  otherwise  oe  en- 
titled to,  but  cannot  be  itself  a  motive  for  seiz- 
ure. If  it  was,  no  neutral  vessel  could  escape, 
for  this  ground  of  suspicion  would  be  applicable 
to  them  all. 

These  causes  of  suspicion  taken  together 
ought  not  to  have  been  deemed  sufficient  to 
counterbalance  the  evidences  of  fairness  with 
which  they  were  opposed.  The  ship's  papers 
appear  to  have  been  perfectly  correct,  and  the 
information  of  the  captain,  uncontradicted  by 
those  belonging  to  the  vessel  who  were  taken 
with  him,  corroborated  their  verity.  No  cir- 
cumstance existed  which  ought  to  have  discred- 
ited them.  That  a  certified  copy  of  Shattuck's 
oath,  as  a  Danish  subject,  was  not  on  board,  is 
immaterial,  because,  beine  apparently  on  all 
the  papers  a  burgher,  and  it  being  unknown 
that  ne  was  bom  in  the  United  States,  the  ques- 
tion, whether  Le  had  ceased  to  be  a  citizen  of 
the  United  States,  could  not  present  itself. 

Nor  was  it  material  that  the  power  given  by 
the  owners  of  the  vessel  to  their  captain  to  sell 
her  in  the  West  Indies,  was  not  exhibited.  It 
certainly  was  not  necessary  to  exhibit  the  in- 
structions under  which  the  vessel  was  acquired, 
when  the  fact  of  acquisition  was  fully  proved 
by  the  documents  on  board,  and  by  otner  testi- 
mony. 

Although  there  does  not  appear  to  have  been 
such  cause  to  suspect  the  Charming  Betsy  and 
her  car^o  to  have  been  American,  as  would 
justify  Captain  Miirray  in  bringing  her  in  for 
adjudication,  yet  many  other  circumstances 
combine  with  the  fairness  of  his  character  to 
124*]  ^produce  a  conviction  that  he  acted 
upon  correct  motives,  from  a  sense  of  duty;  for 
which  reason  this  hard  case  ought  not  to  be 
rendered  still  more  so  by  a  decision  in  any  re- 
spect oppressive. 

His  orders  were  such  as  might  well  have  in- 
duced him  to  consider  this  as  an  armed  vessel 
within  the  law,  sailing  imder  authority  from 
the  French  Republic;  and  such  too  as  might 
well  have  induced  him  to  trust  to  very  light 
suspicions  respecting  the  real  character  of  a 
vessel  appearing  to  belong  to  one  of  the  neutral 
islands.  A  public  officer  intrusted  on  the  high 
seas  to  perform  a  duty  deemed  necessary  by  his 
country,  and  executing  according  to  the  best  of 
his  judgment  the  orders  he  has  received,  if  he 
is  a  victim  of  any  mistake  he  commits,  ought 
certainly  never  to  be  assessed  with  vindictive 
or  speculative  damages.  It  is  not  only  the  duty 
of  the  Court  to  relieve  him  from  such  when  they 
plainly  appear  to  have  been  imposed  on  him, 
but  no  sentence  against  him  ought  to  be  af- 
firmed, where,  from  the  nature  of  tiie  proceed- 
ings, the  whole  case  appears  upon  the  record, 
imless  those  proceedings  are  such  as  to  show  on 
what  the  decree  has  been  founded,  and  to  sup- 
port that  decree. 

In  the  case  at  bar  damages  are  assessed  as 
they  would  be  by  the  verdict  of  the  jury,  with- 
out any  specification  of  items  which  can  show 
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how  the  account  was  made  up,  or  on  what  prin- 
ciples the  sum  given  as  damages  was  assessed. 
This  mode  of  proceeding  would  not  be  approved 
of  if  it  was  even  probable  from  the  testimony 
contained  in  the  record  that  the  sum  reported 
by  the  commissioners  of  the  district  court  was 
really  the  sum  due.  The  district  court  ou£^t 
not  to  have  been  satisfied  with  a  report  giving 
a  gross  sum  in  damages,  unaccompanied  by  any 
explanation  of  the  principles  on  which  that  sum 
wa«  given.  It  is  true  Captain  Murray  ought 
to  have  excepted  to  this  report.  His  not  hav- 
ing done  so,  however,  does  not  cure  an  error 
apparent  upon  i1^  and  the  omission  to  show  how 
the  damaees  which  were  given  had  accrued,  so 
as  to  enable  the  judge  to  decide  on  the  propri- 
ety of  the  assessment  of  his  commissioners,  is 
such  an  error. 

Although  the  Court  would  in  any  case  dis- 
approve of  this  mode  of  proceeding,  yet  in  order 
to  save  the  parties  the  costs  of  further 
nrosecuting  this  business  in  the  circuit 
•court,  the  error  which  has  been  stated  [•125 
might  have  been  passed  over,  had  it  not  ap- 
peared probable  that  the  sum,  for  which  the  de- 
cree of  the  district  court  was  rendered,  is  really 
greater  than  it  ought  to  have  been  according  to 
the  principles  by  which  the  claim  should  be  ad- 
justed. 

This  Court,  therefore,  is  not  satisfied  with 
either  the  decree  of  the  district  or  drcuit  court, 
and  has  directed  me  to  report  the  following 
decree : 

Decree  of  the  Court. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  circuit  court,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  adjudged,  ordered  and  decreed,  as  fol- 
lows, to  wit:  That  the  decree  of  the  circuit 
court,  so  far  as  it  affirms  the  decree  of  the  dis- 
trict court,  which  directed  restitution  of  the 
vessel,  and  payment  to  the  claimant  of  the  net 

Sroceeds  of  the  sale  of  the  cargo  in  Martinique, 
educting  the  costs  and  charges  there,  accord- 
ing to  amount  exhibited  by  Captain  Murray's 
agent,  being  one  of  the  exnibits  in  the  cause, 
and  so  far  as  it  directs  the  parties  to  bear  their 
own  costs,  be  affirmed;  and  that  the  residue  of 
the  said  decree,  whereby  the  claim  of  the  owner, 
to  damages  for  the  seizure  and  detention  of  his 
vessel  was  rejected,  be  reversed. 

And  the  Court  proceeding  to  give  such  fur- 
ther decree  as  the  circuit  court  ought  to  have 
given,  doth  further  adjudge,  order,  and  decree, 
that  so  much  of  tne  decree  of  the  district  court 
as  adjudges  the  libellant  to  pay  costs  and  dam- 
ages, be  affirmed;  but  that  the  residue  thereof, 
by  which  the  said  damages  are  estimated  at 
20,594  dollars  and  16  cents,  and  by  which  the 
libellant  was  directed  to  pay  that  sum,  be  re- 
versed and  annulled.  And  this  Court,  does 
further  order  and  decree,  that  the  cause  be  re- 
manded to  the  circuit  court,  with  (Erections  to 
refer  it  to  commissioners,  to  ascertain  the  dam- 
ages sustained  by  the  claimante,  in  consequence 
of  the  refusal  of  the  libellant  to  restore  the  ves- 
sel and  cargo  at  Martinique,  and  in  consequence 
of  his  sending  her  into  a  port  of  the  United 
Stetes  for  adjudication;  and  that  the  said  com- 
missioners be  instructed  to  take  the  actual 
prime  cost  of  the  cargo  and  vessel,  with  interest 
thereon,  includiuff  •the  insurance  actu-  [•126 
ally  paid,  and  sudi  expenses  as  were  necessarily 
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flUBtftined  in  consequence  of  bringing  the  vessel 
into  the  United  bcates,  as  the  standard  by  whidi 
the  damages  ought  to  be  measured.  Each«party 
to  pay  hiB  own  costs  in  this  court,  and  in  the 
circuit  court.  Ail  which  is  ordered  and  de- 
ereed  accordingly. 

A  true  copy, 
E.  B.  Caldweu., 
Clerk  Sup.  Ck>urt  U.  8. 


Capt  Murray  was  reimbursed  his  damages,  In- 
terest and  charges  out  of  the  treasury  of  the 
United  States,  by  an  act  of  Congress,  January  81, 
18W5.  —,  , 


CAPRON  V.  VAN  NOORDEN. 


A  plaintiff  may  assign  for  error  the  want  of  Juris- 
diction In  that  court  to  which  he  has  chosen  to  re- 
sort. 

A  party  may  take  advantage  of  an  error  In  his 
favor.  If  ft  be  an  error  of  the  court. 

The  courts  of  the  United  States  have  not  jurisdic- 
tion unless  the  record  shows  that  the  parties  are 
dtisens  of  different  states,  or  that  one  u  an  alien, 
ftc 


ERROR  to  the  circuit  court  of  North  Caro- 
lina. The  proceedings  stated  Van  Noor- 
den  to  be  late  of  Pitt  county,  but  did  not  allege 
Capron,  the  plaintiff,  to  be  an  alien,  nor  a  citi- 
zen of  any  state,  nor  the  place  of  his  residence. 

Upon  the  general  issue,  in  an  action  of  tres- 
pass on  the  case,  a  verdict  was  found  for  the  de- 
fendant. Van  Noorden,  upon  which  judgment 
was  rendered. 

The  writ  of  error  was  sued  out  by  Capron, 
the  plaintiff  below,  who  assigned  for  error, 
among  ofher  things,  first,  "that  the  circuit  court 
aforesaid  is  a  court  of  limited  jurisdiction,  and 
tiiat  by  the  record  aforesaid  it  doth  not  appear, 
as  it  ought  to  have  done,  that  either  the  said 
George  Capron,  or  the  said  Hadrianus  Van 
Noorden,  was  an  alien  at  the  time  of  the  com- 
mencement of  said  suit,  or  at  any  other  time,  or 
that  one  of  the  said  parties  was  at  that  or  any 
other  time,  a  citizen  of  the  state  of  North  Caro- 
lina where  the  suit  was  brought,  and  the  other  a 
dtizen  of  another  state;  or  that  they  the  said 
George  and  Hadrianus  were,  for  any  cause  what- 
ever, persons  within  the  jurisdiction  of  the  said 
court,  and  capable  of  suing  and  being  sued 
there." 

127*]  •And,  secondly,  "that  by  the  record 
aforesaid  it  manifestly  appeareth  that  the  said 
circuit  court  had  not  any  jurisdiction  of  the 
cause  aforesaid,  nor  ought  to  have  held  plea 
thereof  or  given  judgment  therein,  but  ought  to 
have  dismissed  the  same,  whereas  the  said  court 
hath  proceeded  to  final  judgment  therein." 

Harper,  for  the  plaintiff  in  error,  stated  the 
onlv  question  to  be  whether  the  plaintiff  had  a 
right  to  assign  for  error  the  want  of  jurisdic- 
tion in  that  court  to  which  he  had  chosen  to  re- 
sort. 

It  is  true,  as  a  general  rule,  that  a  man  can- 
not reverse  a  judgment  for  error  in  process  or 
delay,  unless  he  can  show  that  the  error  was  to 
his  disadvantage;  but  it  is  also  a  rule,  that  he 
mny  reverse  a  judgment  for  an  error  of  the 
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court,  even  though  it  be  for  his  advantage.  Aa 
if  a  verdict  be  foimd  for  the  debt,  damages,  and 
costs,  and  the  judgment  be  only  for  the  debt 
and  damages,  the  defendant  may  assign  for 
error  that  the  judgment  was  not  also  for  costs, 
although  the  error  is  for  his  advantage. 

Here  it  was  the  duty  of  the  court  to  see  that 
they  had  jurisdiction,  for  the  consent  of  parties 
could  not  give  it. 

It  is  therefore  an  error  of  the  court,  and  the 
plaintiff  has  a  right  to  take  advantage  of  it.  2 
bac.  Abr.  tit.  Error.  (K.  4.)  8  Co.  59,  a. 
Beecher'a  Case.  1  Roll.  Abr.  759.  Moor,  692. 
1  Lev.  289,  Bernard  v,  Bernard. 

The  defendant  in  error  did  not  appear,  but 
the  citation  having  been  duly  served,  the  judg- 
ment was  reversed. 


HEAD  ft  AMORY 

V. 

THE     PROVIDENCB     INSURANCE     COM- 
PANY. 


If  the  insured  make  a  proposition  to  the  under- 
writers to  cancel  the  policy,  which  proposition  is 
rejected;  if  the  underwriters  afterwards  assent 
to  the  proposition,  but  before  information  of  such 
nssent  reaches  the  insured,  they  have  notice  of  the 
loss  of  the  vessel  insured,  such  proposition  and  as- 
sent do  not  in  law  amount  to  an  agreement  to  can- 
cel the  policy. 

A  corporate  body  can  act  only  in  the  manner 

{>rescribed  by  the  act  of  incorporation  which  gives 
t  existence^     It  is  the  mere  creature  of  law,  and 
derives  all  its  powers  from  the  act  of  Incorporation. 


THIS  was  an  action  on  the  case  broujght  by 
the  plaintiffs  in  error,  upon  two  policies  of 
insurance,  in  the  circuit  coiurt  of  the  first  cir- 
cuit, holden  at  Providence,  in  the  district  of 
Rhode  Island/  in  which  action  judgment  was 
rendered  at  April  term,  1802,  for  the  plaintiffs 
in  error,  upon  one  of  the  policies  only,  viz.,  that 
upon  the  vessel. 

*The  declaration  consisted  of  four  [*128 
counts. 

1.  A  special  count  upon  a  policy  dated  Sep- 
tember 12,  1799,  by  which  tne  defendants  m 
error  insured  the  plaintiffs  "ten  thousand  dol- 
lars on  merchandise  on  board  the  Spanish  brig 
Nueva  Empressa,  at  and  from  Malaga  to  Vera 
Cruz,  and  at  and  from  thence  to  her  port  of  dis- 
charge in  Spain;  the  property  being  shipped  in 
the  name  of  Spaniards,  and  the  assured  not  ap- 
pearing as  owners  in  any  of  the  papers,"  '*begin- 
ning  the  adventure  upon  the  said  mercl^- 
dise  at  Malaga  as  aforesaid,  and  to  continue 
during  the  voyage  aforesaid,  and  until  said  ves- 
sel shall  be  arrived  and  moored  at  anchor 
twenty-four  hours  in  safety." 

2.  A  special  count  on  another  policy  dated 
April  5,  1800,  on  the  vessel,  at  and  from  Cuba, 
to  her  port  of  discharge  in  Spain,  by  which  the 
defendants  insured  the  plaintiffs  the  sum  of  six 
thousand  dollars. 

3.  A  coimt  for  money  had  and  received. 

4.  A  count  for  money  paid,  laid  out,  and  ex- 
pended. 


1. — ^Under  the  act  of  congress  of  February,  13, 
by  which  sixteen  circuit  judges  were  appointed. 
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The  defendants  pleaded  the  general  issue, 
and  the  defense  set  up  at  the  trial  was,  that 
the  first  policy  (viz.  on  the  merchandise)  was 
disoharsed  by  a  subsequent  agreement  between 
the  plaintiffs  and  defendants. 

The  jury  returned  the  following  verdict:  •'We 
find  on  the  first  count  of  the  plaintiffs'  decla- 
ration, that  the  defendants  did  not  promise  in 
manner  and  form  as  set  forth  in  the  oeclaration. 
On  the  second  count  we  find  the  defendants  did 

Sromise  in  manner  and  form  as  set  forth  in  the 
eclaration,  and  assess  damages  for  the  plain- 
tiffs in  the  sum  of  fifteen  hundred  and  forfy-two 
dollars  and  five  cents,  being  the  sum  due  on  said 
policy  after  deducting  the  amoimt  of  the  pre- 
mium notes  due  on  both  said  policies  with  cost." 
A  bill  of  exceptions  was  taken  by  the  plain- 
tiffs at  the  trial,  which  stated  that  they  ^ve  in 
evidence  a  copy  of  the  act  of  incorporation  of 
129*]  the  said  company,  and  the  "two  policies 
of  insurance,  which  were  admitted  by  the  de- 
fendants' counsel  to  have  been  duly  executed  in 
behalf  of  the  company.  That  the  defendants' 
counsel  "further  agreed  and  confessed  before 
the  said  court  and  jury,  that  the  plaintiffs  had 
interest  in  the  said  vessel,  called  the  Nueva 
Bmpressa,-  and  the  cargo  on  board  the  same,  to 
the  full  amount  of  the  sums  assured  aforesaid 
in  said  policies;  and  that  the  same  were  cap- 
tured in  and  upon  the  prosecution  of  the  voy- 
age mentioned  in  said  policy,  on  the  first  day  of 
August,  1800,  and  afterwards  on  the  30th  day 
of  said  month  of  August,  were  condemned  by 
the  court  of  vice-admiralty  at  St.  John's,  New- 
foundland, as  prize  of  war  to  the  officers  and 
orew  of  the  British  ship  of  war  called  the  Pluto, 
who  captured  the  same  as  aforesaid,  whereby 
the  property  insured  as  aforesaid  was  utterly 
lost  to  the  plaintiffs.  Whereupon  the  said  de- 
fendants, by  their  counsel,  did  contend  and  in- 
sist before  the  said  court  and  jury,  that  the 
force,  effect  and  obligation  of  said  policy  on 
said  cargo,  was  settled  and  discharged  by  a  sub- 
sequent agreement,  which  they  alleged  to  have 
been  made  between  the  plaintiffs  and  the  said 
Providence  Insurance  Company,  and  thereupon 
read  and  gave  in  evidence  to  the  jury  on  the 
trial  aforesaid,  a  certain  letter  from  the  said 
Head  &  Amory  to  Nicholas  Brown  and  Thomas 
P.  Ives,  merchants,  doing  business  imder  the 
firm  of  Brown  &  Ives,  bearing  date  the  21st  of 
Au^st,  1800,  which  letter  was  admitted  by  the 
plaintiffs,"  and  is  as  follows. 

Boston,  August  21,  1800. 
Messrs.  Bbowit  &  Ives, 
Oentlemen: 

We  have  your  favor  under  the  18th  Inst. 
The  brig  Nueva  Empressa  is  still  detained  at 
the  Havanna;  having  expected  a  convoy,  and 
the  place  being  closely  watched  by  British 
cruisers,  the  master  has  thought  it  prudent  for 
all  concerned  not  to  proceed  to  sea ;  we  have  no 
direct  advices  from  him,  but  we  learn  by  an 
American  master  from  thence,  that  the  vessel 
is  very  much  eaten  by  the  worms,  and  was  so 
130*]  leaky  that  *great  repairs  must  be  made 
and,  perhaps,  it  will  be  necessary  to  reship  the 
effects  in  some  other  Spanish  bottom.  We  are 
about  making  the  attempt  to  have  the  voyage 
terminated  at  Havanna,  which  can  only  be  done 
by  the  consent  of  the  officers  of  the  Spanish  gov- 
ernment there,  and  that  gained  by  a  oonsider- 
'30 


able  douoeur,  but  before  we  make  tills  attempt, 
we  wish  to  know  at  what  rate  we  can  settle 
with  the  underwriters  on  the  merchandise ;  and 
if  we  can  make  it  for  our  interest,  and  permis- 
sion as  aforesaid  can  be  obtained,  we  would  ter- 
minate the  adventure  at  the  Havanna.  Some 
of  the  concerned  have  made  an  agreement  with 
their  underwriters  in  this  town  to  return 
twenty-five  per  cent,  and  finish  the  risk  on  the 
above  conditions,  the  hazard  of  her  getting  safe 
to  Spain,  free  from  capture,  being  very  great; 
we  wish  a  conditional  permission  from  our  un- 
derwriters to  end  the  voyage,  if  we  can  effect  it, 
and  the  rate  of  premium  they  will  in  such  ease 
return.    We  are,  ftc. 

Head  ft  Ahobt. 
The  bill  of  exceptions  then  states  that  the  de- 
fendants' counsel  further  offered  and  gave  fat 
evidence  to  the  jury  the  following  papers.     * 

1.  A  letter  from  Brown  &  Ives  to  the  plain- 
tiffs, dated  August  26th,  1800,  in  which  they 
say,  "Your  letter  to  us  on  the  subject  of  thmt 
vessel  {The  Nueva  Empressa)  was  laid  before 
the  Insurance  Ck>mpany,  and  the  secretary  says, 
"If  Messrs.  Head  &  Amory  are  disposed  to  maJce 
a  settlement  and  cancel  the  policies,  the  di- 
rectors will  agree  to  return  25  per  cent.,  but 
they  are  not  Ssposed  to  make  any  conditional 
agreement." 

2.  A  letter  from  the  plaintiffs  to  Brown  A 
Ives,  dated  Boston,  August  28,  1800,  as  follows: 
"We  have  your  favor  under  the  26th  instant. 
We  note  the  answer  to  The  Providence  Insur- 
ance Company  to  our  proposal;  we  are  sorry 
they  will  not  accede  to  our  proposition  for  mak- 
ing the  agreement  conditional.  On  reflection 
we  conclude  to  accept  their  offer  and  cancel  our 
policy,  they  giving  up  our  note  on  our  paying 
one  half  the  *amoimt  of  the  same,  and  [*131 
the  risk  to  cease  at  the  Havanna." 

3.  A  letter  from  Brown  .&  Ives  to  the  plain- 
tiffs, dated  Providence,  September  2d,  1800, 
which  says,  "Your  letter  to  us  saying  that  you 
would  settle  the  policy  on  the  Spanish  brig,  on 
a  return  of  25  per  cent,  was  shown  to  the  com- 
pany, and  we  have  received  the  following  note. 

Providence  Insurance  Office,  Bept.  1,  1800. 
Gentlemen, 

"The  Providence  Insurance  Company  will 
agree  to  settle  both  of  the  policies  upon  the 
Spanish  brig  Nueva  Empressa,  &c  at  the 
Havanna,  and  to  return  25  per  cent,  upon  the 
first,  and  31,  83  1-3  per  cent,  on  the  last,  but 
they  decline  making  a  partial  settlement  of  one 
without  the  other.  The  premium  note  for  the 
first  policy,  say  5,002  dollars  and  75  cents,  will 
fall  due  at  bank  12th  instant. 

"Yours,  Ac 

"John  Mason,  Prest. 
"Messrs,  Brovm  d  Ives, 

"You  will  please  to  rive  us  your  instruction. 
The  other  company  will  settle  at  the  same  rate, 
say  retain  1  1-2  per  cent." 

4.  A  letter  from  the  plaintiffs  to  Brown  & 
Ives,  dated  Boston,  Sept.  3d,  1800,  as  follows: 
"We  have  your  favor  under  the  2d  instant, 
handing  us  a  copy  of  a  note  received  from  the 
President  of  the  Providence  Insurance  Com- 
pany. When  we  consented  to  their  proposition 
of  settling  the  policy  by  paying  25  per  cent,  it 
was  not  because  it  was  most  agreeable  to  us. 
We  wish  to  make  it  oonditiomu,  as  has  been 
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done  in  this  town;  and  we  bad  a  right  to 
suppose  when  we  consented  to  their  terms,  the 
Irasiness  was  settled.  If  we  can  succeed  witb 
132*]  the  Spanish  government,  the  policies  *on 
vessel  and  freight  will  be  withdrawn  of  course 
at  the  usual  custom;  but  we  do  not  think  it 
right  to  make  one  the  condition  of  the  other. 
U  we  make  this  settlement,  we  shall  make  every 
effort  by  money  and  interest  to  have  the  adven- 
ture terminate  at  the  Havanna,  and  the  sooner 
we  know  the  better.  By  the  last  accounts  the 
vessel  was  very  much  eaten  by  the  worms,  and 
wanted  very  great  repairs,  lliis,  we  hope,  will 
induce  them  to  ffrant  us  the  permission.  The 
terms  we  acceded  to  were  very  favorable  to  the 
company,  as  it  was  paying  them  at  the  rate  of 
35  per  cent,  for  the  outward  premium." 

6.  A  letter  from  Brown  &  Ives  to  the  plain- 
tiffs, dated  Providence,  September  9th,  1800,  as 
follows :  "Gentlemen,  your'  letter  of  the  3d  in- 
stant was  laid  before  the  directors  of  the  Prov- 
idence Insurance  Company,  and  they  have  re- 
turned the  following  note: 

''September  6th,  1800. 
.  ''As  there  appears  to  have  beesi  a  misunder- 
standing in  the  business  as  it  respects  the  first 
propositions  of  the  company,  the  directors  are 
willing  to  accede  to  Messrs.  Head  &  Amory's 
proposition  (viz.)  to  settle  the  policy  on  the 
merchandise,  at  25  per  cent.,  altnough  it  was 
their  intention  and  expectation  to  have  boih 

S>licies  included  in  the  settlement.  Messrs. 
ead  &  Amory  will  please  to  forward  the  policy 
and  have  it  canceled  immediately.  Premium 
note  due  12-15  September. 

•TTou  will  please  to  govern  yourself  accord- 
ingly, and  we  will  attend  to  your  wishes." 

6.  A  letter  from  the  plaintiff's  clerk  Uf  Brown 
A  Ives,  dated  Boston,  Sept.  12th,  1800,  viz.: 
**Gentlemen,  this  is  to  acknowledge  the  receipt 
of  your  favor  of  the  9th  instant,  containing  the 
note  from  the  directors  of  the  Providence  In- 
surance Company.  Mr.  Head  is  absent  on  a 
journey,  he  will  return  on  Tuesday  or  Wednes- 
day next,  when  your  letter  will  be  ddivered 
him." 

7.  A  letter  from  the  plaintiffs  to  Brown  & 
Ives,  dated  Boston,  Sept.  17th,  1800,  as  fol- 
lows: "Gentlemen,  we  have  this  day  seen  your 
133*]  letter  of  the  9th  instant  containing  •the 
propositions  of  the  Insurance  Company  to  can- 
cel the  policy  on  merchandise  on  board  the  brig 
Nueva  Empressa  at  25  per  cent.  Previous  to 
our  seeing  this  letter,  intelligence  had  arrived 
of  the  capture  of  this  vessel,  and  of  course  it 
prevents  any  further  negotiation  on  that  sub- 
ject. This  circumstance  you  may  suppose  was 
quite  unexpected  by  us,  but  unfortunately  there 
is  direct  proof  of  it;  a  Spaniard  being  now  in 
town  who  came  from  Newfoundland,  and  saw 
the  brig  there,  being  perfectly  acquainted  with 
Captain  Zevallos,  and  he  knows  tne  vessel  and 
cargo  were  condemned,  and  the  master  has  gone 
to  Lisbon. 

**As  the  office  is  now  in  our  debt,  we  presume 
they  will  not  desire  us  to  pay  the  note  for  the 
premium,  but  deduct  it  when  the  loss  is  paid. 
You  will  of  course  mention  this  loss  to  the  of- 
fice. The  news  reached  town  a  day  or  two  be- 
fore the  return  of  our  I.  Head.    We  are,"  Ac. 

8.  The  note  or  letter  of  the  defendants  re- 
ferred to  in  Brown  A  Ives's  letter  of  26th  of 
Cmnch  2. 


August,  1800,  signed  by  William  H.  Mason, 
retary  of  the  company. 

9.  The  note  or  letter  of  the  defendants  re- 
ferred to  in  Brown  A  Ives's  of  Sept.  2d,  signed 
by  John  Mason,  president  of  the  company,  and 
dated  Sept.  1,  1800. 

10.  The  note  or  letter  of  the  defendants  of  the 
6th  Sept.  1800,  referred  to  in  Brown  A  Ives'a 
letter  of  9th  Sept.  1800,  not  signed  but  written 
in  the  handwriting  of  the  secretary  of  said  com- 

Eany,  and  by  him  delivered  at  the  counting 
ouse  of  Brown  A  Ives  as  the  answer  of  the 
board  of  directors  of  said  company;  all  of  which 
notes  or  letters  of  the  defendants  were  handed 
to  Brown  &  Ives  by  the  secretary  of  the  com- 
pany, and  were  answers  to  the  letters  of  the 
plaintiffs. 

The  bill  of  exceptions  also  states,  that  it  was 
proved  by  the  testimony  of  Mr.  Brown,  of  the 
house  of  Brown  A  Ives,  that  he  delivered  the 
plaintiffs'  letter  of  the  3d  of  Sept.  1800,  to  the 
secretary  of  said  company  at  their  office  on  the 
4th  of  Sept.  That  the  board  of  directors  did 
not  meet  of  course  until  the  meeting  of  the  iSth, 
when  the  said  note  bears  date.  l%at  the  fol- 
lowing day  (that  *is  the  7th)  was  Sun-  [*134 
day.  That  Brown  went  from  Providence  into 
the  country  in  the  afternoon  of  the  6th,  and 
continued  absent  from  Providence  until  10 
o'clock  in  the  forenoon  of  Monday  the  8th; 
when  he  returned  and  received  the  same  note 
of  the  6th,  which  had  been  left  at  the  ooimting 
house  as  before  mentioned,  and  that  he  for- 
warded the  same  to  the  plaintiffs  on  the  next 
post  day,  as  is  stated  in  Brown  &  Ives's  letter  of 
Sept.  9th,  and  that  it  went  in  the  mail,  and 
came  in  due  course  to  the  hands  of  the  plain- 
tiff's clerk,  at  their  usual  place  of  doing  busi- 
ness on  the  10th  or  11th  of  Sept. 

It  further  states  that  Richard  Jackson,  Jun« 
of  Providence,  president  of  another  marine  in- 
surance company,  was  also  sworn  as  a  witness 
and  testified  "that  in  effecting  insurance,  or 
settling  a  policy,  or  making  any  adjustment  or 
agreement  about  insurance,  the  assent  of  the 
parties  to  doing  a  thing,  was  in  all  respects  as 
binding  on  the  parties  as  the  thing  done,  ac- 
cording to  the  usage  and  practice  among  under- 
writers. 

The  bill  of  exceptions  then  proceeded  as  fol- 
lows: "The  above  correspondence  was  offered 
by  the  defendants  as  evidence  of  a  proposal  on 
the  part  of  the  plaintiffs  acceded  to  by  the  de- 
fendants, and  it  was  contended  by  the  defend- 
ants' coimsel  that  the  effect  of  the  said  cor- 
respondence, accompanied  with  the  testimony  of 
the  said  Nicholas  Brown,  find  of  the  said  Rich- 
ard Jackson,  jun.  as  aforesaid,  was  a  good  de- 
fence against  the  plaintiffs'  claim  on  the  policy 
on  the  cargo.  And  the  said  plaintiffs  did,  by 
their  counsel,  object  to  the  admittance  of  said 
papers  purporting  to  be  notes  or  letters  from 
the  said  Providence  Insurance  Company  as  evi- 
dence of  any  proposal  or  agreement  on  their 
part ;  more  especially  to  the  said  note  of  the  6th 
of  Sept.,  1800;  by  reason  that  the  said  Provi- 
dence Insurance  Company  could  not  make  any 
agreement  but  by  an  instrument  made  and 
signed  by  the  president  of  said  company,  or 
some  other  person  specially  appointed  to  sign 
the  same  according  to  the  provisions  of  the  act 
aforesaid.    Also  that  no  evidence  was  given  of 
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any  record  or  entry  in  the  books  or  papers  of 
the  said  Providence  Insurance  Company  rela- 
tive to  the  said  supposed  agreement. 
135*]  *The  coimsel  for  the  plaintiffs  did  also 
contend  and  insist  before  the  said  court  and 
kiry,  that  the  said  Head  &  Amory  were  not 
Dound,  or  obliged,  by  the  letters  signed  by  them 
as  aforesaid,  to  discharge  the  said  policy  on  the 
said  cargo,  and  that  the  same  policy,  notwith- 
standing the  letters  aforesaid^  was  in  full  force 
and  eff^. 

"But  the  said  court,  notwithstanding  all  the 
objections  aforesaid,  did  admit  and  allow  the 
said  notes  and  letters  from  the  said  Brown  & 
Ives,  and  the  said  Providence  Insurance  Com- 
pany, in  manner  aforesaid,  to  be  given  in  evi- 
dence to  the  said  jury  on  the  trial  aforesaid. 

"And  the  said  honorable  John  Lowell,  chief 
judge  of  said  court,  who  alone  addressed  the 
jury  in  the  said  cause,  did  then  and  there  de- 
clare and  deliver,  as  the  opinion  of  the  court, 
to  the  jury  aforesaid,  that  the  said  correspond- 
ence of  the  parties  contained  in  the  letters  and 
notes  aforesaid,  according  to  the  usage  of  mer- 
chants and  underwriters,  did  import  an  agree- 
ment on  the  part  of  the  plaintiffs  to  settle  and 
discharge  the  said  policy  on  the  cargo  on  the 
terms  proposed  and  acceded  to  in  said  corre- 
spondence; and  that,  in  the  opinion  of  the  court, 
nothing  remained  to  be  done,  after  the  said  note 
of  the  6th  of  September,  1800,  to  discharge  the 
said  policy,  but  that  the  same  ought  to  be  con- 
sidered as  settled  and  terminated  in  consequence 
of  the  plaintiffs'  proposal,  and  the  subsequent 
agreement  thereto  on  the  part  of  the  defendants, 
as  contained  in  said  correspondence. 

"The  said  chief  judge  further  stated  to  the 
jury,  that  if  they  concurred  with  the  court  in 
this  opinion,  above  expressed,  on  the  legal  effect 
of  said  correspondence,  and  other  evidence  ad- 
duced as  aforesaid,  they  ought  to  find  for  the 
defendants  on  the  first  count  in  the  plaintiffs' 
declaration,  and  for  the  plaintiffs  on  tne  second 
count  for  the  damages  therein  demanded,^  de- 
ducting the  premium  notes.  But  if  the  jury 
were  of  opinion  that  anything  further  remained 
to  be  done  after  the  said  note  of  the  6th  of 
Sept.  to  close  and  complete  the  contract  pro- 
posed on  the  part  of  the  plaintiffs  for  canceling 
136*1  •said  policy,  then  they  ought  to  find  for 
the  plaintiffs  on  the  first  and  second  counts  in 
said  declaration. 

"The  reduction  of  the  said  premium  note  by 
the  jury  was  done  by  consent  of  parties. 

"And  the  said  jury  then  and  there  gave  their 
verdict  for  the  plaintiffs  only  on  the  second 
coimt  in  said  declaration,  and  assessed  the  de- 
fendants in  damages  fifteen  himdred  and  forty- 
two  dollars  and  five  cents,  the  said  jury,  by  the 
consent  of  parties,  first  deducting  from  the 
damages  on  the  said  second  count,  and  which 
were  not  disputed,  the  amount  of  the  premium 
notes,  and  which  deduction  was  made  by  con- 
sent of  the  parties;  and  as  to  the  said  first 
count  on  the  said  policy  upon  the  said  cargo, 
the  jury  found  that  the  defendant's  did  not 
promise;  all  which  was  in  consequence  of  the 


evidence  admitted  as  aforesaid,  against  the  ob- 
jections of  the  plaintiffs,  and  from  the  direction 
given  to  the  jury  by  the  honorable  court  afore- 
said." Whereupon  the  plaintiffs  excepted  to 
the  said  evidence,  and  to  the  opinion  and  di- 
rection of  the  court  given  as  aforesaid.^ 

The  case  was  now  argued  by  J.  Q.  Adams,  of 
Massachusetts,  and  Mason,  attorney  for  the 
District  of  Columbia^  on  behalf  of  the  plainiifTs 
in  error;  and  by  Hunter,  of  Rhode  Island,  and 
Martin,  attorney  general  of  Maryland,  for  the 
defendants. 

Adams,  for  the  plaintiffs  in  error. 

The  errors  assigned  are, 

•1.  That  judgment  was  given  for  the  [•IST 
defendants,  on  the  first  coimt,  when  it  ought 
to  have  been  given  for  the  plaintiffs. 

2.  That  the  evidence  referred  to  in  the  bill  of 
exceptions  ought  not  to  have  been  admitted. 

3.  That  the  court  ought  to  have  directed  the 
jury  that  the  evidence  proved  no  contract  of 
the  plaintiffs  to  discharge  the  first  policy. 

4.  That  if  the  evidence  did  prove  a  contract, 
it  should  have  been  given,  not  in  this,  but  an- 
other action. 

5.  That  the  judgment  and  proceedings  were 
altogether  erroneous. 

The  first  and  last  of  these  assignments  of  er- 
ror, being  of  a  general  nature,  will  be  noticed 
only  so  far  as  to  submit  to  the  court  a  question 
arising  from  the  face  of  the  proceedings,  and 
which  cannot  come  within  the  purview  of  the 
three  intermediate  and  specific  assignments. 

The  declaration  consists  of  four  counts;  two 
upon  the  policies ;  the  third  for  money  had  and 
received;  the  fourth  for  money  paid,  laid  out 
and  expended. 

There  is  but  one  issue   (the  general  issue) 
joined  upon  the  four  counts.    The  verdict  finda 
for  the  defendants  upon  the  first  count ;  for  the 
plaintiffs  upon  the  second,  and  says  nothing  of 
the  two  others. 

A  part  of  the  issue  only  is,  therefore,  found 
by  the  verdict. 

We  shall  not  make  this  a  subject  of  argu- 
ment, but  merely  read  one  or  two  authorities  in 
point.  Trials  per  pais,  3.  "If  upon  an  issue 
all  the  matter  be  not  fullv  inquired,  a  venire 
faoiaa  de  novo  shall  issue.''  In  the  same  book, 
p.  287.  "A  verdict  that  finds  part  of  the  issue, 
and  finding  nothing  for  the  rest,  is  insufficient 
for  the  whole,  because  they  have  not  tried  the 
whole  issue  wherewith  they  are  charged."  1 
Inst.  227.  a. 

*The  2d  error  assi^ed  is,  that  the  [*138 
evidence  referred  to  in  the  bill  of  exceptions 
ought  not  to  have  been  admitted. 

The  grounds  upon  which  we  support  this  al- 
legation depend  in  some  degree  upon  the  state 
of  the  cause  when  this  evidence  was  offered. 

It  appears  from  this  bill  of  exceptions  that 
the  plaintiffs  had  then  substantially  proved 
their  demand  upon  both  the  policies.  The  con- 
tract, the  interest,  the  loss,  were  all  proved, 
and  the  claim  of  the  plaintiffs  was  hi  the  same 
condition  upon  both. 

The  evidence  of  the  defendants  excepted  to 


1. — ^The  clrctlt  court  was  holden  by  Lowell, 
Chief  Jnd^,  and  Bourne,  Assistant  Judfire.  The 
bill  of  exceptions  was  dated  April  7th,  1802,  and 
was  sealed  only  by  Judge  Bourne,  who  annexed  to 
It  the  following  certificate : 

I,  Benjamin  Bourne,  one  of  the  aforenamed  jus- 
tices, do  hereby  certify,  that  the  exceptions  con- 
tained in  ttie  foregoing  bill  were  made  at  the  trial 
232 


of  the  said  cause,  and  then  substantially  rednced 
to  writing.  And  after  the  form  was  settled  as 
aforesaid,  and  agreed  to  by  the  honorable  John 
Lowell,  chief  judgt  of  the  said  court,  but  before 
he  put  his  seal  thereto,  he  died. 

witness  my  hand  and  seal  this  80th  Jnne,  A.  II. 
1802.  Bbnj.  Bodrns,  Judge 

of  the  Circuit  Court     (Seal.) 
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produced  to*  prove  a  subsequent  agreement 
of  the  parties  to  oischarge  the  obligation  of  the 
policy  upon  the  cargo. 

This  evidence  ought  not  to  have  been  ad- 
mitted. 

1.  Because  it  was  all  evidence  of  a  supposed 
parol  agreement. 

2.  Because  part  of  it  was  given  as  proof  of 
the  acts  of  a  corporation. 

3.  Because  another  part  was  testimony  to  a 
point  of  law. 

The  whole  mass  of  this  evidence  consisting, 
Ist.  Of  letters  from  the  plaintiffs  to  Messrs. 
Brown  &  Ives ;  2d.  Of  notes  purporting  to  be 
acts  of  the  defendants;  3d.  Of  tne  testimony 
of  Mr.  Brown;  and,  4th.  Of  that  of  Richard 
Jackson,  president  of  another  Insurance  Com- 
pany in  Providence,  was  combined  together  to 
Srove  one  point;  a  contract  of  the  plaintiffs  to 
ischarge  the  contested  policy.  If,  therefore, 
any  part  of  it  was  improper,  the  whole  was  so. 

1.  Parol  evidence. 

It  is  not  denied  that  there  are  cases  in  which 
evidence  of  a  parol  agreement  may  be  admitted 
to  discharge  the  obligations  of  a  written  con- 
tract; but  as  this  is  a  deviation  from  a  very 
139*]  general  and  important  principle  of  •law, 
it  has  never  been  done  but  where  it  was  neces- 
sarv  to  prevent  fraud  on  the  part  of  the  party 
daiminff  the  benefit  of  the  written  contract,  and 
where  uie  parol  agreement  has  been  executed. 
There  is  no  instance  where  an  executory  parol 
contract,  or  mere  mutual  promises,  have  been 
allowed  to  discharge  the  obligation  of  a  written 
executed  contract. 

2.  Acts  of  the  corporation. 

By  the  rules  of  the  common  law  the  acts  of  a 
corporation  can  be  proved  only  by  instruments 
under  their  seal.  By  the  charter  and  constitu- 
tion of  the  Ihrovidence  Insurance  Company,  they 
are  authorized  to  make  policies  and  other  in- 
struments under  the  signature  of  their  presi- 
dent, countersigned  by  uieir  secretary.  In  the 
evidence  excepted  against,  there  are  three  let- 
ters or  notes  which  were  admitted  as  proofs  of 
the  company's  acte,  neither  of  which  is  authen- 
ticated either  by  their  seal,  which  alone  could 
maJce  them  valid  at  common  law,  or  by  the 
double  signature  of  tne  president  and  secretary, 
as  required  by  the  chai^r  and  constitution  of 
the  company.  One  of  them  is  signed  by  the 
president  alone;  one  by  the  secretary  alone,  and 
the  third  is  not  signed  at  all. 

The  reasons  upon  which  these  rules  are 
founded,  appear  in  1  Bl.  Com.  475.  6  Yiner. 
268,  287,  288.  Kyd  on  Corporations,  1,  449, 
460,  259,  268. 

3.  As  to  Richard  Jackson's  testimony. 

This  was  the  most  exceptionable  testimony 
admitted,  because  it  was  evidencly  to  a  point  of 
law,  and  not  to  fact.  Usage  is  in  ite  nature 
matter  of  fact.  But  whether  the  fact  of  usage 
be  binding  is  in  ite  nature  a  point  of  law.  This 
testimony  seems  to  have  been  the  hinge  upon 
which  the  whole  cause  turned;  and  it  is  the 
more  important  as  it  was  the  ground  upon 
which  the  court  below  adopted  it  as  law.  It  is 
an  abstract  proposition;  larse  and  liberal  in- 
deed; but  altogether  principle,  without  refer- 
ence te  any  tact.  Among  underwriters,  says  he, 
promise  is  in  all  respecte  as  binding  as  perform- 
ance. 1  Bl.  Com.  75,  76. 
140*]  *The  third  assignment  of  error  is,  that 
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the  court  should  have  directed  the  jury  that  the 
evidence  proved  no  contract  of  the  plaintiffs. 

As  this  point  embraces  most  essentially  the 
merite  of  the  controversy,  it  is  proper  to  exam- 
ine the  particular  nature  of  the  transaction. 

What  was  the  ultimate  object  of  the  parties? 

On  the  part  of  the  plaintiffs  it  was  to  cancel 
the  policy,  on  certain  conditions. 

On  the  part  of  the  defendante  the  intention 
was  different  in  every  one  of  their  notes;  but 
still  the  ultimate  object  of  cancelling  was  con- 
teined  in  all.  From  the  tenor  of  the  whole 
correspondence  there  is  no  evidence  of  an  in- 
tention by  either  of  the  parties  te  make  a  con- 
tract for  canceling  the  policies.  On  both  sides 
it  was  meant  to  consummate  the  thing,  and  not 
te  make  a  new  bargain  for  discharging  that 
which  existed. 

In  the  first  letter  of  the  plaintiffs  there  is,  in- 
deed, an  inquiry  whether  the  defendante  would 
make  a  conditional  contract,  to  depend  upon 
the  contingency  of  their  obtaining  leave  from 
the  Spanish  government  at  the  Havanna  to  ter- 
minate the  adventure  there;  where  they  sup- 
posed the  vessel  still  to  be.  But  this  was  ex- 
plicitly denied  by  the  defendante;  and  this  de- 
nial iteelf  serves  stronglv  to  show  that  they 
were  determined  not  to  leave  the  business  in 
the  unsettled  stete  of  a  new  contract ;  but  either 
to  adhere  to  that  which  existed,  or  to  finish  the 
business  in  the  usual  and  obvious  way,  by  can- 
celing the  instrument  in  which  it  was  conteined. 

The  whole  transaction,  therefore,  must  be 
considered  in  the  light  of  a  negotiation ;  mere 
commimications  between  the  parties  which 
could  be  consimimated  on  one  sioe  only  b^  can- 
celing the  policy ;  and  on  the  other  by  giving  up 
the  premium  notes. 

A  circiunstance  which  further  corroborates 
this  view  of  the  thing  is,  that  neither  of  the 
parties  ever  indicated  a  time  for  finishing  the 
business.  Had  it  been  in  the  *contem-  [*141 
plation  of  either  to  make  a  bargain  for  dis- 
charging the  existing  obligations  l^tween  them, 
this  would  naturally  have  been  one  of  the  most 
importent  pointe  te  be  settled.  For  until  they 
had  agreed  upon  the  time  when  their  new  recip- 
rocal obligations  should  commence,  what  would 
have  been  their  situation?  The  policy  was  in 
the  hands  of  the  plaintiffs;  the  note  was  in  pos- 
session of  the  defendante;  and  both  were  nego- 
tiable instrumente.  It  is  expressly  laid  down 
in  the  books  that  mutual  promises  must  be 
made  at  the  same  time.  Until  the  new  bargain 
was  completed  the  defendante  were  bound  by 
the  risks  of  the  policy;  and  it  would  have  been 
very  material  to  both  parties  to  fix  the  moment 
when  their  obligation  to  these  risks  should 
cease. 

lict  us  go  further  and  inquire,  if  these  papers 
can  be  construed  into  a  mutual  engagement, 
when  they  became  so. 

The  firist  letter  of  the  plaintiffs  oonteined 
only  an  inquiry,  and  manifested  a  desire  to  set- 
tle conditionally  one  of  the  policies. 

The  note  of  the  defendante  in  answer  con- 
teined  in  the  letter  of  Brown  &  Ives  of  26th 
August,  refuses  to  make  a  conditional  settle- 
ment; but  offers  to  cancel  the  policies,  retain- 
ing 25  per  cent,  of  the  premium  upon  both. 

Let  it  here  be  remarlced,  that  although  the 
defendante  made  this  offer,  supposing  it  bot- 
tomed  on  the  intimations  of  the   plaintiffs' 
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first  letter,  yet  it  was  founded  upon  a  ffross 
mistake  of  the  insurance  company,  not  onhr  as 
to  those  intimations,  but  as  to  the  state  of  the 
two  policies  at  that  time.  They  have  in  their 
third  note  expressly  declared  that  their  inten- 
tion and  expectation  in  the  first  was  to  cancel 
both  the  policies ;  and  on  the  same  terms. 

The  first  policy  was  for  10,000  dollars  on  the 
cargo  of  tiie  vessel,  on  a  double  voyage,  from 
Malaga  to  Vera  Cruz,  and  from  thence  back  to 
Spain;  at  a  premium  of  50  ^er  cent.  The  out- 
ward voyage  insured  by  this  instrument  had 
been  safely  performed.  The  return  voyage  had 
commenced;  and  in  its  progress  the  vessel  had 
142*]  been  •driven  into  tne  Havanna,  where 
the  plaintiffs  supposed  she  still  remained. 

The  second  policy  was  for  6,000  dollars  on 
the  vessel,  maae  after  the  plaintiffs  knew  she 
was  at  the  Havanna.  It  was  for  a  single  voy- 
age, at  and  from  the  Havanna  to  Europe,  and 
the  premium  was  at  33|  per  cent. 

On  the  first  policy  the  outward  voyage  was 
completed,  and  the  homeward  voyage  had  com- 
menced. No  apportionment  of  the  premium 
was  possible.  Tne  plaintiffs  could  not  cancel 
the  contract  but  with  the  consent  of  the  defend- 
ants; and  the  terms  upon  which  they  naturally 
and  reasonably  wished  to  settle  were  to  give  the 
defendants  one-half  of  the  amount  of  the  pre- 
mium as  a  compensation  for  the  risk  they  nad 
incurred. 

On  the  second  policy  the  risk  had  barely  com- 
menced, as  they  suppose^.  Their  intention  was, 
if  they  could  obtain  permission  from  the  govern- 
ment at  the  Havanna,  to  break  up  the  voyage, 
and  terminate  the  adventure  there.  Had  they 
done  so  they  might  have  withdrawn  the  policy 
and  obtained  a  restoration  of  the  whole  pre- 
mium, with  the  customary  deduction  of  half  per 
cent. 

For  this  they  did  not  want  the  consent  of  the 
defendants;  it  was  their  right  so  to  do. 

This  circumstance  is  important  in  two  points 
of  view. 

First.  It  laid  the  foundation  of  the  mistake 
of  the  plaintiffs  in  their  answer  to  this  offer  of 
the  defendants;  and  of  all  the  subsequent  mis- 
takes and  differences  between  the  parties. 

It  is  impossible  to  suppose  that  the  defend- 
ants meant  to  trifle  with  the  plaintiffs.  They 
intended  to  make  a  serious  offer ;  and  the  fairest 
construction  is,  that  they  made  it  without  at- 
tending to  the  subject  matter;  without  looking 
into  their  own  records  to  see  the  different  situa- 
tion of  the  two  policies ;  and  without  adverting 
to  the  plaintiffs'  letter,  which  expressly  limited 
the  negotiation  to  the  policy  on  the  cargo. 
143*]  *In  the  second  place,  it  furnishes  a 
violent  presumption  that  the  defendants  had  at 
the  time  no  idea  that  they  were  engaged  in  the 
serious  and  deliberate  employment  of  making  a 
contract;  a  contract,  too,  which  they  now  con- 
tend must  dissolve  an  instrument  so  serious  in 
its  nature,  so  forcible  in  its  operations,  so  vari- 
ous in  its  details,  so  precise  and  specific  in  all 
its  conditions,  and  so  minute  and  discrimina- 
tive in  the  effect  of  all  its  stipulations,  as  a  pol- 
ity of  insurance.  An  individual  underwriter, 
when  he  pledges  himself  by  his  signature  to  in- 
demnify a  merchant  for  tne  numerous  and  de- 
plorable calamities  to  which  navigation  is  liable, 
must  feel  himself  bound  by  all  the  ties  of  duty 
to  himself  and  his  fellow  creatures,  to  act  witn 
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cautioA,  and  with  a  knowledge  of  the  right'  lie 
acquires,  and  of  the  duty  he  incurs.    A  corpora- 
tion, by  their  essential  character  and  consi;itu- 
tion,  are  under  obligations  of  a  still  hig^her 
nature  to  do  nothing  mconsiderately.    They  ajre 
a  deliberative  body.    The  members  who  wet  in 
their  behalf,  bind  not  only  themselves  but  tlieir 
associates.    They  are  responsible  not  only    to 
themselves  and  their  families,  but  to  the  pub1i<^ 
to  the  legislature  under  whose  sanction  tlieir 
proceedings  are  regulated,  and  to  their  country-, 
which  is  interest^  in  the  accuracy  of  th^[r 
transactions.    Is  it,  then,  possible  to  suppose 
that  such  a  body  should  have  conceived  them- 
selves performing  solemnly  one  of  the  acts  for 
which  they  were  intrusted  with  all  the  powers 
and  -attributes  of  a  corporation,  when  they  ac- 
complished it  with  such  utter  ignorance  of  the 
whole  subject  upon  which  they  were  engaged ; 
with  such  ^oss  negligence  as  m  the  eye  of  the 
law  is  eqiuvalent  to  nraudT    For  the  honor  of 
the  defendants  we  hope  not. 

But  the  present  inquiry  is,  at  what  time  this 
supposed  solemn  contract  to  discharge  a  perfect 
claim  to  indemnity  took  place;  and  certainly,  if 
the  defendants  did  consider  themselves  as  con- 
tracting, this,  at  least,  is  not  the  time  when  the 
obligation  of  the  parties  took  effect.  The  real 
offer  to  settle  both  policies  on  the  same  terms 
was  certainly  such  as  the  defendants  ought  not 
to  have  made;  and  such  as  the  plaintiffs  could 
not  accept.  Indeed  its  absurdity  furnishes  a 
full  apology  for  the  mistake  of  the  plaintiffs 
which  appears  in  their  reply  of  the  28th  of  Au- 
gust, and  in  which  they  manifest  their  accept- 
ance of  what  *they  supposed  the  offer  to  [*144 
be.  That  is,  to  settle  one  policy;  the  policy  on 
the  merchandise.  But  in  accepting  it  tne  plain- 
tiffs add  conditions,  and  there  is  no  evidence 
that  these  conditions  were  ever  assented  to  by 
the  defendants.  It  is  clear,  therefore,  that  no 
agreement  binding  upon  the  parties  can  be 
found  at  the  date  of  this  letter  of  the  plaintiffs. 
Here  was  a  mere  mistake. 

This  mistake  on  the  part  of  the  plaintiffs  was 
very  natural.  They  either  did  not  perceive  the 
8,  at  the  end  of  the  word  policy,  in  the  answter 
of  the  defendants  communicated  in  the  letter  of 
Brown  &  Ives;  or  if  they  did,  they  might  well 
suppose  it  was  an  error  in  the  copy,  especially 
as  that  is  not  the  usual  orthography  of  the  plu- 
ral of  the  word  policy.  They  might  have  taken 
it  for  a  comma,  or  a  careless  stroke  of  the  pen, 
but  could  not  suppose  that  it  contained  the 
whole  substance  of  the  defendant's  offer. 

Hitherto,  then,  there  is  nothing  like  a  con- 
tract. There  was  nothing  but  mistake  on  both 
sides. 

The  next  of  these  papers  is  the  second  letter 
signed  by  the  president  of  the  Insurance  Com- 
pany, dated  September  1,  directed  to  Brown  & 
Ives,  and  inclosed  by  them  in  their  letter  to  the 
plaintiffs  of  2d  September. 

This  makes  a  proposal  entirely  new.  That 
the  company  will  agree  to  settle  both  the  poli- 
cies at  the  Havanna,  and  return  25  per  cent,  on 
the  first,  and  31,  83  1-3  per  cent,  on  the  last,  but 
they  decline  making  a  partial  settlement  of  one 
without  the  other.  This  note,  as  well  as  the 
former,  evidently  shows  that  the  company  had 
no  idea  of  having  agreed  to  anything.  In  both 
they  say  they  will  agree,  necessarily  implying  a 
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farther  met  on  their  part  to  complete  the  settle- 
ment, even  if  their  offers  had  been  accepted. 

We  come  now  to  the  plaintiffs'  letter  of  Sep- 
tember 3,  which,  in  the  opinion  of  the  learned 
and  lamented  judge  who  tried  the  cause,  con- 
tained a  proposal  to  the  defendants,  which,  by 
their  acceptance  on  the  6th,  became  a  complete 
contract  between  the  parties,  and  by  the  custom 
^f  merchants  and  underwriters,  sufficient  of  it- 
self to  dissolve  the  policy.  With  the  utmost 
deference  for  his  opinion,  and  the  highest  re- 
spect for  his  memory,  we  apprehend  there  was 
145*]  *error  both  in  regard  to  his  idea  of  this 
letter,  and  of  the  operation  of  the  laws  of  insur- 
ance in  this  particmar.  In  the  first  part  of  this 
letter,  it  is  true,  the  expressions  imply  a  strong 
•degree  of  disappointment  on  the  part  of  the 
plaintiffs  at  finaing  the  directors  had  receded 
from  what  the  plaintiffs  had  supposed  was  their 
first  offer.  But  in  the  second  part  they  eirolic- 
iUy  decline  the  last  offer  of  tibe  company.  They 
say  that  if  they  can  succeed  with  tne  Spanish 
{[oremment,  the  policies  on  vessel  and  freight 
will  of  course  be  withdrawn  at  the  usual  cus- 
tom. But  they  will  not  make  one  the  condition 
of  the  other.  And  in  the  next  sentence,  they 
most  unequivocally  show  that  they  had  aban- 
dcmed  all  idea  of  holding  the  defendants  to 
their  supposed  offer,  and  were  only  desirous  of 
having  it  made  in  reality.  "If  we  make  this 
settlement,"  "the  sooner  we  know  the  better." 
"The  terms  we  acceded  to  were  very  favorable 
to  the  company."  Each  of  these  expressions  in- 
dicates that  they  considered  the  former  transac- 
tions as  given  up ;  and  that  they  had  no  idea  of 
binding  themselves  to  a  settlement,  before  they 
could  know  whether  the  defendants  would  agree 
to  make  one. 

Let  us  now  consider  the  force  and  effect  of 
the  imsigned  note  of  the  6th  of  September.  The 
opinion  of  the  court  below,  as  expressed  in  the 
bill  of  exceptions  is,  that  after  this  note  nothing 
remained  to  be  done;  but  that  the  policy  was 
settled  and  discharged. 

What  says  the  note? 

It  begins  by  acknowledging  that  there  had 
been  a  misunderstanding  in  the  business,  as  re- 
spected the  first  propositions  of  the  company, 
and  by  admitting  that  this  misimderstanding 
was  justly  imputable  to  them;  for  it  makes  that 
the  mducement  upon  which  the  directors  ex- 
press their  willingness  to  accede  to  the  plain- 
tiffs' propositions.  It  does  not  say  the  direct- 
ors have  acceded,  nor  even  that  they  do  accede, 
but  they  are  willing  to  accede.  And  to  what 
proposition?  To  settle  the  policy  on  the  mer- 
chandise at  25  per  cent.  Nothing  is  said  about 
when  or  where  the  risk  should  cease;  nor  about 
taking  up  the  note  on  the  payment  of  one-half. 
Is  this  the  language  proper  for  the  final  comple- 
tion of  a  solemn  bargain?  They  were  willing  to 
accede  to  a  proposition;  they  go  on  to  specify 
146*1  that  proposition,  *and  in  specifying  it 
they  leave  out  half  the  particulars,  especially 
that  important  one  which  the  proposition  con- 
tained, the  cessation  of  the  risk. 

It  may  be  said  this  is  scrutinizing  with  hy- 
percriti(»d  nicety  the  expressions  of  a  loose 
note,  the  terms  of  which  were  not  so  accurately 
weighed;  and  which  was  not  drawn  up  by  a 
special  pleader.  But  it  may  be  asked,  is  it  just, 
rational,  or  proper,  that  such  unguarded  imma- 
ture notes  as  this  should,  by  the  solemn  sano- 
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tion  of  law,  be  adjudged  to  be  of  a  force  and 
obligation  paramount  to  that  of  a  policy  of  in- 
suiunce;  an  instrument,  in  the  printed  parts  of 
which,  there  is  scarcely  the  cross  of  a  t,  or  the 
dot  of  an  i,  but  has  had  its  comment  and  its 
adjudication.  Lord  Mansfield  has  observed  that 
the  merchants  seldom  introduce  a  written  clause 
into  a  policy,  but  it  ends  in  a  lawsuit.  And  we 
are  now  told  by  Mr.  Jackson  that  a  succession 
of  blunders,  imder  the  name  of  an  assent  of 
parties,  is  to  overthrow  the  whole  force  and  ef- 
fect of  an  important  instrument,  which  has 
gone  through  the  crucible  of  tiiree  hundred 
years'  experience. 

The  parties  never  could  intend  that  these  in- 
considerate, shapeless  approximations  to  a  set- 
tlement, should  of  themselves  operate  as  a  final 
settlement. 

At  the  close  of  this  note  it  is  said,  "Messrs. 
Head  &  Amory  will  please  to  send  the  policy 
immediately  to  be  canceled/'  and  after  it,  "pre- 
mium note  due  12-15  September."  If  nothing 
remained  to  be  done,  why  were  the  directors  so 
anxious  to  have  the  policy  sent  immediately  to 
be  settled?  Why  were  they  so  accurate  and 
precise  in  noting  both  the  day  and  the  day  of 
grace  when  the  note  would  become  due?  Why, 
but  because  they  were  sensible,  that  the  most 
importantpart  of  the  business  still  remained  to 
be  done?  Why,  but  because  they  were  conscious 
that  the  plaintiffs  still  had  their  option,  either 
to  send  the  policy  to  be  canceled,  or  to  pay  the 
note  at  its  day  of  payment.  Loose  as  these 
notes  are;  hasty  ana  inartificial  as  their  lan- 
guage is,  some  meaning  must  be  given  to  their 
contents;  and  when  we  see  the  defendants  so 
solicitous  to  have  the  policy  canceled,  and  so 
pimctilious  to  mark  the  days  of  payment  for 
the  note,  we  can  give  their  words  no  possible 
construction,  importing  on  their  part  that  the 
policy  was  settled ;  that  nothing  remained  to  be 
done. 

*We  are  still  seeking  for  the  time  [*147 
when  this  supposed  contract  of  dissolution  took 
effect.  By  all  the  laws  in  the  world  but  those 
of  Mr.  Jackson,  mutual  promises  are  consider- 
ations of  each  other. 

Both  parties  must  be  bound  to  the  perform- 
ance of  their  respective  promises.  One  prom- 
ise cannot  be  binding  and  the  other  remain  in- 
valid. To  find  this  time  we  have  sought  in 
vain  through  the  whole  correspondence  of  the 
parties.  It  is  equally  vain  te  seek  it  in  the  opin- 
ion of  the  court,  which  is,  that  nothing  re- 
mained to  be  done  after  the  said  note  of  the  6th 
September,  1800.  Here  also  is  a  want  of  pre- 
cision in  conveying  the  idea  of  time,  and  it  is  a 
defect  which  lies  in  the  nature  of  the  thing. 
The  words  "after  the  said  note  of  the  6th  of 
September,"  are  not  a  designation  of  time.  Had 
the  court  said  after  the  signing  of  the  note, 
(and  as  we  conceive,  all  the  promises  of  the 
company  ought  by  their  charter  to  be  signed,) 
the  time  would  have  been  fixed  at  the  cUite  of 
the  signature.  But  this  they  could  not  say; 
the  note  is  unsigned.  Had  the  court  said, 
after  the  writing  of  the  note;  then  the  engage- 
ment of  the  company  would  have  been  con- 
tracted, not  by  the  note  of  the  directors,  but  by 
the  hand-writinff  of  the  clerk.  Had  the  court 
said  after  the  delivery  of  this  note,  the  question 
would  recur,  delivery  te  whom?  And  to  whom 
could  it  be  but  to  the  plaintiffs?    This  would 
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doubtless  have  altered  the  state  of  the  question; 
for  if  the  reciprocal  engagements  were  binding 
only  from  the  time  of  delivery,  or  notice  of  this 
note,  then  they  were  dissolved  by  an  external 
event  before  they  were  formed.  The  whole 
superstructure  had  crumbled  to  atoms.  For 
the  plaintiffs  had  received  information  of  the 
loss  of  the  vessel  and  cargo.  I  sav  dissolved 
before  they  were  formed;  and  the  absurdly  of 
the  expression  is  onlv  the  genuine  mirror  of  the 
impossibility  of  the  thing. 

The  meaning  of  the  court  must  have  been, 
that  the  note  of  the  directors  on  the  6th  of  Sep- 
tember, constituted  the  assent  of  the  company, 
as  they  considered  the  plaintiffs'  letter  of  the 
3d  September  as  proof  of  their  assent.  The 
plaintiffs,  then,  must  be  considered  as  having 
made  their  promise  on  the  3d,  when  they  wrote 
their  letter;  and  the  correspondent  promise  of 
the  defendants  as  having  been  made  on  the  6th 
b^  the  note  of  the  directors.  If  so,  the  plain- 
tiffs were  boimd  from  the  3d,  and  the  defend- 
ante  from  the  6th,  of  September. 
148*]  *The  promises  were  not  made  at  the 
same  time ;  both  parties  were  not  equally  bound ; 
for  one  was'  boimd  three  days  sooner  than  the 
other.  Will  it  be  said  that  the  offer  and  the 
acceptance  must  be  considered  as  one  transac- 
tion, because  it  was  impossible  it  should  be 
completed  at  once,  the  parties  residing  more 
than  forty  miles  distent  trom  each  other?  This 
is  an  additional  proof  that  the  consummation 
of  the  thing,  the  canceling  of  the  policy,  and 
the  teking  up  of  the  note,  was,  and  alone  could 
be,  the  intent  of  the  parties,  and  until  that  was 
effected  the  original  instnunente  must,  in  the 
nature  of  things,  retein  all  their  validity. 

Consider  how  unequal  the  situation  of  the 
parties  was  if  the  plaintiffs  were  boimd  on  the 
3d  and  the  defendante  only  on  the  6th.  From 
the  moment  the  plaintiffs  became  obligated  by 
the  new  engagement,  the  risk  of  the  policy  was 
transferred  from  the  defendante  te  them;  yet 
their  obligation  to  pay  the  whole  premium 
note  had  not  ceased ;  nor  could  it  cease  imtil  the 
defendante  had  decided  whether  they  would  ac- 
cept or  reject  the  offer.  On  the  other  hand,  the 
defendants,  from  the  3d  of  September,  must 
have  been  de  facto  released  from  all  the  risks  of 
the  policy,  and  at  the  same  time  entitled  to 
recover  the  whole  of  the  premium  note  from  the 
plaintiffs.  During  all  this  interval,  the  plain- 
tiffs must  have  Men  at  once  liable  to  all  the 
risks  of  the  policy,  and  to  the  payment  of  the 
whole  premium,  while  the  defendante  were  dis- 
chargea  from  the  risk  and  entitled  to  the  pre- 
mium. Is  there  any  measure  of  equal  justice, 
or  common  equity,  which  can  sanction  such  a 
stete  of  things  as  this? 

But  this  is  not  all.  From  the  moment  when 
the  plaintiffs  sent  their  letter  of  the  3d  Septem- 
ber to  the  post  office,  their  promise  was  out  of 
their  power.  According  to  this  system  of  jus- 
tice, they  had  no  longer  the  right  or  the  power 
to  retract  from  this  offer.  Their  word  and 
their  property  were  pledged;  yet.  the  defend- 
ante reteined  the  right  of  adhermg  to  the  policy 
and  the  premium,  or  of  dissolving  them  on  the 
terms  of  the  offer.  The  plaintiffs  were  entirely 
at  their  mercy.  The  policy,  it  is  true,  remained 
in  their  hands  imcanceled,  but  it  had  lost  all 
ite  force  and  effect.  The  unsigned  note  of  the 
secretory,  like  the  ghost  of  paper  money  in 
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H'Finfial,  had  turned  it  back  to  rags.  &gain. 
But  this  was  unknown  to  the  *plain-  [*149 
tiffs;  and  before  they  knew  it  they  had  received 
information  of  the  loss,  and  had  acquired  a  per- 
fect right  to  indemnity. 

Hitherto  the  argument  has  proceeded  upon 
the  supposition  that  the  plaintiffs'  letter  did 
really  contein  a  certein  proposal,  and  the  un- 
signed note  an  acceptance  of  that  proposal.  It 
has  been  endeavored  to  prove  that,  even  ad- 
mitting this,  they  did  not  constitute  an  agree- 
ment sufficient  to  dissolve  the  policy.  The  ne- 
cessity of  fixing  a  time  when  the  mutual  en- 
gagemente  of  the  parties  could  teke  effect  must 
be  obvious.  The  necessity  of  notice  to  both 
parties,  that  the  new  engagement  had  supersed- 
ed that  of  the  policy,  must  be  equally  clear.  But 
neither  the  time  nor  the  notice  can  be  founds 
imtil  after  the  perfect  right  to  the  indemnity 
secured  by  the  policy  was  vested  in  the  plain- 
tiffs. 

Let  us  now  consider  the  subject  in  another 
point  of  view.  One  of  tne  principal  reasons 
which  must  always  give  a  contract,  written  and 
signed  with  deliberate  solemnity,  a  more  power- 
ful sanction  than  a  verbal  agreement  is  ite  su- 
perior certeinty.  There  is  no  instrument  re- 
duced to  a  greater  d^ree  of  certeinty  than  a 
policy  of  insurance.  It  is  a  general  maxim  of 
law,  as  well  as  an  obvious  dictate  of  reason,  that 
every  contract  requires  the  same  power  to  effect 
ite  dissolution  as  to  effect  ite  creation.  The 
whole  svstem  of  law  foimded  upon  the  stetute 
of  frauds  is  built  upon  a  principle  that  a  con- 
tract in  writing,  and  signed  by  the  party  con- 
tracting the  engagement,  is  more  forcible  and 
binding  in  ite  nature,  than  an  engagement  ver- 
bally made,  or  agreed  to,  without  being  reduced 
to  that  form.  The  circuit  court  seems  to  have 
been  of  opinion  that  this  supposed  agreement 
of  the  parties  was  something  more  than  a  parol 
agreement;  and  indeed  it  did  pass  whatever  it 
was,  in  the  form  of  letters  and  notes.  But  if 
certainty  is  one  of  the  characters  of  a  written 
contract,  this  was  far  from  possessing  that 
requisite. 

A  written  agreement,  in  contemplation  of  law, 
as  well  as  in  the  common  understending  of  man- 
kind, must  be  a  paper  oonteining  the  whole 
meaning  of  the  parties,  and  signed  by  them,  or 
at  least  by  one  of  them.  When  the  contract  is 
altogether  executory,  conteining  merely  promise 
for  promise,  it  seems  equally  to  require  the  sig- 
nature 'of  both.  A  policy  of  insurance,  [*150 
for  instence,  is  signed  only  by  one  of  the  parties^ 
but  that  is  because  ite  existence  depends  upon 
performance  by  the  other.  It  commences  only 
by  the  payment  of  the  premium.  It  is  difficult 
to  conceive  how  a  contract  which  must  be  picked 
out  piecemeal  from  nine  or  ten  letters  and 
notes,  and  spliced  by  the  verbal  testimony  of 
two  witnesses  in  open  court,  can  be  considered 
as  a  written  agreement. 

If,  however,  these  papers  could  be  grappled 
and  dovetoiled  into  an  agreement,  as  between 
individuals,  we  ask  whether  this  can  be  done 
when  one  of  the  parties  is  a  corporation  aggre- 
gate ?  By  the  principles  of  the  common  law,  the 
promises  of  a  corporation  can  be  authenticated 
only  by  a  record,  or  by  their  seal.  By  the  char- 
ter of  the  Providence  Insurance  Company,  the 
signature  of  their  president  and  secretory  are 
necessary  to  give  validity  to  their  policies,  and 
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other  instruments.  The  act  of  the  company, 
which  constituted,  as  we  are  told,  their  assent 
to  the  propositions  of  the  plaintiffs,  was  done  ^t 
a  weeldy  meeting  of  the  directors.  Yet  of  this 
act  (in  their  own  view  higher  in  its  nature  than 
the  act  of  making  a  policy)  no  record  was 
made;  no  instruments  delivered  to  the  plain- 
tiffs, or  ever  drawn  up,  excepting  this  note  of 
the  secretary,  unsinied,  undired^,  and  not 
even  indicative  of  tae  subject  to  which  it  re- 
lates, otherwise  than  in  the  general  terms  of 
"the  business." 

If  the  intelligence  received  by  the  plaintiffs 
on  the  14th  of  September  had  been,  not  that  the 
vessel  was  lost,  but  that  she  had  arrived  safe  in 
Spain,  would  the  defendants  have  been  con- 
tented with  half  the  premium?  They  must  now 
say  so  to  support  their  present  ground;  but 
the^  would  then  have  discovered  that  while  the 
policy  remained  uncanceled,  and  the  premium 
note  in  their  hands,  something  did  remain  to  be 
done.  They  would  have  called  upon  the  plain- 
tiffs for  payment  of  the  whole  note,  and  if  pay- 
ment had  been  refused,  would  have  sued  them. 
What  defense  could  the  present  plaintiffs  have 
had  against  their  action?  Could  they  have  pro- 
duced all  this  mass  of  evidence  on  their  side? 
Would  not  the  company  then  have  said,  we 
never  meant  to  consider  these  as  the  final  trans- 
actions, and  you  knew  it;  we  never  entered  so 
much  as  a  minute  of  them  on  our  records;  we 
never  did  an  act  to  authenticate  them  as  all 
our  acts  must  be  authenticated;  we  consider^ 
151*]  •ourselves  bound  until  the  policy  should 
be  canceled.  You  knew  we  could  not  be  bound 
by  a  written  agreement,  unless  signed  and 
countersigned  as  our  charter  requires,  and  you 
shall  not  produce  in  evidence,  to  discharge  the 
debt  you  justly  owe  us,  these  notes,  which  we 
purposely  made  irregular,  to  prevent  your  sup- 
posing they  could  dissolve  the  force  of  a  pre- 
vious contract.  Surely  the  court  would  have 
admitted  the  weight  of  these  objections. 

They  would  not  have  suffered  such  shapeless 
nothings  as  these  notes,  to  be  shown  as  the 
formal  release  of  a  corporation.  The  defend- 
ants might  have  added  that  the  notes  them- 
selves did  not  fully  meet  the  propositions  of  the 
plaintiffs.  It  is  true,  they  agreed  to  settle  the 
policy  at  25  per  cent,  but  they  had  not  promised 
to  deliver  up  the  note.  The  plaintiflfs,  there- 
fore, could  not  have  produced  those  papers  to 
prove  the  promise  of  the  defendants,  and  of 
course  there  was  no  consideration  for  the  bar- 
gain ;  and  the  defendants  would  have  said  it  was 
little  less  than  fraud,  if  the  plaintiffs,  after  the 
arrival  of  their  vessel  had  attempted  by  such 
means  to  evade  the  payment  of  naif  the  pre- 
mium note.  The  subject  has  been  presented 
in  this  light  to  enforce  the  objection  against 
these  papers,  as  evidence  of  the  acts  of  a  cor- 
poration. In  point  of  equity,  the  case  is  in- 
finitely stronger  on  the  side  of  the  plaintiffs 
than  it  would  have  been  on  the  side  of  the  de- 
fendants. If  it  was  an  agreement  at  all,  the 
defendants  were  not  bound  by  it  until  three 
days  later  than  the  plaintiffs,  and  when  the 
company  bound  themselves,  it  was  with  the 
full  knowledge  that  the  plaintiffs  were  bound 
too.  The  defendants  did  not  remain  from  the 
3d  to  the  17th  of  September  without  knowing 
whether  the  agreement  was  made  or  not. 

It  has  thus  been  endeavored  to  prove  that 
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this  transaction  was  not,  and  could  not  possibly 
be,  an  agreement  between  the  parties,  of  force 
and  effect,  to  dissolve  the  obligations  of  the 
policy. 

1.  Because  the  object  of  the  negotiation  was 
to  act,  and  not  to  promise;  to  cancel,  and  not 
to  make  an  agreement  for  canceling. 

2.  Because  the  business  was  transacted  much 
too  loosely  on  both  sides,  and  especially  on  that 
of  the  company,  to  show  any  intention  to  make 
a  bargain,  paramount  in  force  to  the  policy. 

*3.  Because  it  is  impossible  to  fix  any  [*152 
one  time,  or  even  any  one  day,  upon  which  the 
agreement  became  binding  on  both  parties. 

4.  Because  if  understood  as  an  agreement,  its 
operation  was  altogether  unequal  upon  the  two 
parties;  all  the  benefit  being  on  one  side,  and 
all  the  burden  on  the  other. 

5.  Because  in  point  of  form,  it  could  not  be 
an  agreement;  one  of  the  parties  being  a  cor- 
poration; and  no  authentication  of  its  assent 
being  given. 

In  opposition  to  all  this,  what  is  said  ?  That 
in  agreements  about  insurance,  the  assent  of  the 
parties  to  the  doing  of  a  thing,  is  in  all  respects 
as  binding  as  the  thing  done. 

As  we  apprehend  the  fallacy,  upon  which  the 
defendants  prevailed  in  this  cause  before  the 
circuit  court,  lies  in  this  opinion  of  Mr.  Jack- 
son, we  shall  examine  it  with  some  attention, 
and  hope  to  show  that,  in  its  only  possible  ap- 
plication to  this  cause,  it  is  a  great  mistake; 
that  in  the  most  punctilious  court  of  honor  it 
would  not  be  true;  and  that,  instead  of  accord- 
ing with  the  usage  and  practice  of  underwriters, 
it  IS  in  direct  opposition  to  the  whole  system  of 
insurance  law. 

In  the  first  place,  the  assent  of  the  parties  to 
the  doing  of  a  thing  must  be  founded  upon  a 
certain  state  of  things  and  relations  between 
tne  parties  at  the  time  when  the  assent  is  nven. 
If  before  the  thing  is  done,  that  state  of  &ings 
is  totally  changed  by  external  events,  the  basis 
of  the  agreement  has  failed,  and  the  assent  of 
parties  cannot  bind  them  as  much  as  the  thing 
done. 

I  write  to  Mr.  Jackson,  "Sir,  your  word  is  as 
good  as  your  deed;  so  is  mine.  I  have  a  ship 
at  Newport  that  I  Wish  to  sell  for  ten  thousand 
dollars,  will  you  buy  it?  If  so,  I  will  execute 
the  bill  of  sale,  and  you  shall  pay  me  the  mon- 
ey." Mr.  Jackson  answers  me,  "I  will  buy  your 
ship  on  the  terms  you  propose."  After  Mr. 
Jackson  has  written  this  letter,  and  before  I 
receive  it,  my  ship  is  burnt.  Is  there  any  court 
ot  honor  which  will  say,  because  his  word  is  as 
good  as  his  deed,  that  he  is  bound  to  take  my 
bill  of  sale  of  a  ship  which  no  longer  *ex-  [*153 
ists,  when  he  gave  me  his  word  to  take  my  bill 
of  sale  of  a  ship  which  did  exist?  Is  there  any 
court  of  equity  which  would  decree  that  I 
should  make  the  conveyance,  and  that  he  should 
pay  me  the  pioney?  Examine  to  this  point  5 
Viner,  509,  505,  514,  517,  526. 

Let  us  now  apply  the  principle  to  cases  of  in- 
surance. Mr.  Jackson's  testimony  is,  that  this 
assent  of  parties  to  the  doing  of  a  thing  is  as 
binding  as  the  thing  done,  in  effecting  insur- 
ance, as  much  as  in  discharging  a  policy. 

Let  us  suppose  that  this  whole  negotiation 
between  the  parties  had  been,  not  to  cancel,  but 
to  make  a  policy. 

The  plaintiffs'  first  lettor  to  Brown  &  Ives 
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would  haTe  said^  we  want  insurance  for  10,000 
dollars  done  on  the  brig  at  and  from  the  Ha- 
vanna  to  Spain.  The  same  risk  has  been  insured 
here  at  26  per  cent.;  what  can  you  do  it  for  at 
the  Providence  Insurance  Company?  They  say, 
"we  will  insure  on  the  brig  and  cargo  at  26  pjer 
oent.  but  not  conditionally.  The  plaintiffs  mis- 
take this  for  an  offer  to  insure  on  the  brig  alone, 
and  write  "we  accept  this  offer,  and  will  send  a 
premium  note  in  due  time."  On  receiving  this, 
the  defendants  find  there  has  been  a  mistake. 
They  make  a  new  offer  to  insure  the  brig  at  25 
per  oent.  and  the  cargo  at  another  premium. 
The  plaintiffs,  on  receiving  this,  say,  "we 
thougnt  the  matter  settled ;  we  have  insured  on 
the  cargo  elsewhere;  we  say  again  we  want  in- 
surance on  the  brig.  If  we  make  this  insurance 
we  shall  order  the  brig  to  sail  at  once,  and  the 
sooner  we  know  the  better.  This  is  exactly 
their  letter  of  the  3d  September,  only  suppos- 
ing it  was  a  policy  to  be  made,  and  not  a  policy 
«  to  be  discharged. 

On  the  6th  of  September,  the  directors  say,  "as 
there  appears  to  have  been  a  misunderstanding 
we  are  willing  to  make  insurance  on  the  brig 
alone  at  25  per  cent,  thougn  we  meant,  and  ex- 

gK!ted,  to  insure  both  brig  and  car^o.  Messrs. 
.  and  A.  will  please  to  send  their  premium 
note  immediately  and  we  will  have  the  policy 
made." 

Now  put  the  case  on  both  sides.  Before  the 
154*]  plaintiffs  •receive  this  note  they  have 
had  information  that  their  vessel,  which  they 
supposed  at  the  Havanna,  had  sailed  and  was 
safely  arrived  in  Spain.  Before  that  insurance, 
to  which  both  parties  had  assented,  could  be 
done,  there  was  no  insurance  to  do.  Will  any 
one  say  that  the  defendants  could,  in  such  a 
case,  have  recovered  from  the  plaintiffs  the  pre- 
mium of  a  policy  never  made,  merely  because  it 
had  been  agreed  to  be  made?  In  what  form  of 
action  either  at  law  or  in  equity,  could  they 
have  called  upon  the  plaintiffs  to  pay  a  pre- 
mium upon  an  adventure  known  to  be  ter- 
minated before  the  risk  could  be  incurred? 

Again.  Suppose  that  before  the  plaintiffs 
receive  this  note,  they  have  had  information 
that  the  vessel  had  sailed  and  was  lost,  what 
would  the  defendants  have  said  if  the  plaintiffs 
had  written  them  thus:  "Gentlemen,  the  ves- 
sel you  have  agreed  to  insure  is  lost,  we  have 
never  paid  you  the  premium,  nor  even  given  a 
note  for  it;  but  the  assent  of  the  parties  to  the 
doing  a  thing  is  as  binding  as  the  thing  done; 
pay  us  10,000  dollars  for  our  loss."  Would 
not  the  defendants  have  justly  replied,  "you 
have  never  paid  or  secured  to  us  our  premium. 
Before  the  transaction  could  be  completed  you 
knew  your  vessel  to  be  lost.  How  can  you  call 
upon  us  for  an  indemnity  we  never  imdertook  ?" 

The  assent  of  the  parties  is  so  far  from  plac- 
ing an  agreement  about  insurance  out  of  the 
reach  of  external  events,  that  it  does  not,  even 
in  numerous  instances,  prevent  the  parties 
themselves  from  retracting.  The  contract  of 
insurance  is  perhaps  of  all  others  that  of  which 
the  obligation  most  forcibly  depends  upon  per- 
formance, in  contradistinction  to  mere  assent. 
To  evince  this,  I  will  refer  to  a  very  ingenious 
writer  upon  the  subject.  Miller,  110,  383,  434, 
634. 

I  have  dwelt  so  entirely  upon  this  third  as- 
signment of  error,  which  appears  to  me  to  em- 
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brace  the  vitals  of  the  cause,  that  I  have  noth- 
ing left  to  say  upon  the  fourtn,  which  is,  that- 
if  the  evidence  cUd  prove  a  contract,  it  ought 
not  to  have  been  prcMluced  in  this,  but  another 
action. 

*As  to  the  objections  of  form;  the  in-  [*155- 
complete  verdict  of  the  jury,  the  inadmissibility 
of  tne  evidence,  the  incapacity  of  a  corporation 
to  contract,  but  by  instruments  peculiarly  au- 
thenticated, and  the  insufficiency  of  this  de- 
fense to  meet  this  action;  without  feeling  my- 
self authorized  to  abandon  them,  I  hope  i  have 
wasted  no  time  in  maintainin'^  them.  But  the 
plaintiffs  in  this  action  are  not  only  my  clients^ 
they  are  my  friends.  Their  letters  subsequent 
to  the  time  when  the  dispute  arose,  very  explic- 
itly declare  that  they  considered  the  whole  pro- 
ceedings as  mere  communications,  and  that 
they  never  considered  themselves  or  the  com- 
pany as  discharged  from  the  obligations  of  the 
policy,  and  of  the  premium  note.  I  have  there- 
fore been  anxious  to  show  taat  upon  principles 
of  law,  of  justice,  of  eauity  and  of  honor,  their 
opinion  was  well  founded;  that  the  policy  was 
not  discharged ;  that  they  were  and  still  are  en- 
titled to  the  indemnity,  whicn  they  had  pur- 
chased with  so  heavy  a  premium ;  and  of  course 
that  there  was  error  m  the  proceedings  and 
judgment  of  the  circuit  court.  If  the  object  of 
the  parties,  to  cancel  conditionally  the  poller, 
was  never  completed,  if  the  company,  by  their 
egregious  mistake  in  the  first  instance,  and  by 
their  dilatory  proceedings  in  the  last,  were  the 
real  cause  why  it  was  never  completed,  it  seems 
to  me  they  have  no  reason  to  pretend  that  the 
plaintiffs  ought  to  be  bound  by  an  unfinished 
project  of  settlement  which  cannot  be  carrfed 
into  effect  without  discarding  the  most  estab- 
lished rules  of  law,  and  the  most  unequivocal 
dictates  of  equity. 

Hunter,  contra. 

The  question  is,  was  there  a  bargain  made? 
Does  the  correspondence  prove  an  agreement? 

The  objection  to  the  form  of  the  verdict  is 
cured  by  the  act  of  congress  of  24th  September, 
1789.    Vol.  1,  p.  72,  §  32. 

1.  It  is  objected  that  there  can  be  no  contract 
because  it  is  not  under  the  corporate  seal,  nor 
signed  by  the  president,  and  countersigned  by 
the  secretary. 

If  the  intention  of  the  parties  is  clear,  and 
the  substance  of  the  agreement  has  been  re- 
duced to  writing,  it  is  sufficient. 

*The  doctrine  that  a  corporation  can-  [*15& 
not  act  but  by  its  seal,  may  answer  for  the 
transactions  of  bishops,  deans  and  chapters,  ab- 
bots and  monks,  but,  according  to  modem  de- 
cisions, does  not  apply  to  mercantile  corpora- 
tions, and  mercantile  transactions.  2  Bac.  Abr. 
13,  Gwillim's  edition.  The  bank  of  England, 
the  East  India  Company,  and  similar  corpora- 
tions may,  by  an  agent,  make  promissory  notes, 
draw  and  accept  bills  of  exchange,  and  make  all 
kinds  of  contracts  and  promises,  like  natural 
persons.  It  will  be  presumed  that  the  author- 
ity so  given  to  the  agent  is  matter  of  record,  or 
under  the  corporate  seal. 

The  Providence  Insurance  Company  are,  by 
their  charter,  empowered  to  make  policies,  and 
other  instruments  without  seal.  Ine  second 
section  declares  "that  all  policies  of  assurance 
and  other  instruments  maae  and  signed  by  the 
president  of  said  company,  or  any  other  officer 
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thereof,  aeeording  to  the  ordinanoes,  by-laws, 
and  regulations  of  said  company,  or  of  their 
board  of  directors,  shall  be  good  and  effectual 
in  law,  to  bind  and  oblige  the  said  company  to 
the  performance  thereof  in  manner  as  set  forth 
in  the  constitution  of  said  company  hereinafter 
recited  and  ratified." 

The  fifth  article  of  their  constitution  pro- 
yides,  that  "The  directors  shall  meet  statedly 
once  in  every  week,  and  at  such  other  times  as 
the  president,  or  board  of  directors*  shall  think 
necessary.  The  president,  with  two  directors  in 
rotation,  shall  assemble  daily  at  the  insurance 
ofllce  for  the  dispatch  of  business,  agreeably  to 
the  rules  and"  regulations  of  the  general  meet- 
ing of  stodcholders,  and  of  the  board  of  di- 
rectors." "The  president,  with  the  two  direct- 
ors in  rotation,  shall  have  full  power  and  au- 
thority, in  behalf  of  the  company,  to  make  in- 
surances upon  vessels  and  proper^  laden  there- 
in." "And  all  policies  thereon  shall  be  sub- 
scribed by  the  president,  as  president  of  the 
Providence  Insurance  Company,  and  counter- 
signed by  the  secretary;  and  the  president  and 
committee  of  attending  directors  shall  ascertain 
and  agree  for  the  premiums,  and  the  security  of 
the  payment  thereof,  as  they  shall  think  prop- 
er." "All  losses  arising  on  any  policy,  sub- 
scribed as  aforesaid,  shall  be  adjusted  by  the 
5 resident  ai\d  board  of  directors." 
57*]  •If  the  great  object  of  their  institution 
may  be  accomplished  without  seal,  a  fortiori 
may  be  the  means  for  attaining  that  object; 
omne  majus  continet  in  se  minus.  The  provi- 
sion in  the  charter  that  they  might  make  pol- 
icies and  other  instruments  without  seal  was 
introduced  for  their  ease  and  benefit;  but  it 
would  be  of  no  advantage  to  them  if  all  their 
preliminary  acts  must  still  be  under  the  cor- 
porate seal. 

2.  As  to  the  rule  eo  liga/mine,  &c,  it  does  not 
always  apply  to  mercantile  instruments.  A 
eharter  party  may  be  dissolved  by  parol.  Ab- 
bott on  Shipping,  260.  And  less  solemnity  is 
required  in  dissolving  than  in  completing  a 
mercantile  contract.  However  strict  the  rule 
may  be  at  law  in  other  cases,  yet  it  does  not 
prevail  in  ecjuity;  and  in  questions  of  insur- 
ance, which  IS  a  contract  founded  upon  broad, 
equitable  principles,  courts  of  common  law  are 
bound  by  the  same  rules  of  decision  as  courts 
of  equity.    Park,  3. 

But  in  the  present  case  the  agreement  to  dis- 
solve the  policy  was  made  by  the  same  author- 
i^  which  made  the  policy,  fey  the  constitution 
of  the  company,  the  president  and  two  direct- 
ors have  power  to  make  insurance;  and  the 
agreement  to  dissolve  was  also  by  the  president 
and  directors.  The  note  of  the  6th  of  Septem- 
ber was  in  the  hand-writing  of  the  secretary, 
who  was  acknowledged  by  ^th  parties  as  the 
authorized  agent  of  the  company  to  signify 
their  assent,  and  was  by  him  delivered  to  Brown 
k  Ives,  the  authorized  agents  of  the  plaintiffs. 
It  contains  the  names  of  the  directors,  and  pur- 
ports to  be  by  their  authority;  and  although 
the  authority  of  the  secretary  does  not  appear 
to  be  under  the  corporate  seal,  or  on  record,  yet 
it  is  to  be  presiuned  that  he  was  so  appointed. 
Thus  in  the  case  of  Reat  v.  Bigg,  3  P.  Wms.  419, 
which  was  an  indictment  for  erasing  an  indorse- 
ment from  a  note  of  the  bank  of  £h:^land  signed 
by  one  Adams,  their  cashier,  it  was  contended 
O^aneh  2. 


that  it  was  not  a  note  of  the  bank,  because  not 
under  the  corporate  seal,  and  the  jurv  found 
that  Adams  was  not  authorized  by  the  bank 

I'  under  their  seal  to  sign  notes  for  them,  but  was 
intrusted  and  employed  by  them  for  that  pur- 
pose. Upon  that  indictment  the  prisoner  was 
convicted;  which  shows  that  even  in  a  capital 
case  it  *was  held  that  a  corporation  ag-  [*158 
gregate  may  act  by  an  agent  although  not  au- 
thorized under  the  corporate  seal. 

But  the  plaintiffs  have,  by  their  bill  of  ex- 
ceptions, admitted  the  note  of  the  6th  of  Sep- 
tember, to  be  the  answer  of  the  company  to 
their  letter  of  the  3d,  and  therefore  cannot  now 
deny  the  authority  of  the  secretary.  Esp.  Rep. 
Neal  V,  Irvin, 

If  the  defendants  had  insisted  upon  the  whole 
premium,  this  correspondence  would  have  been 
a  complete  defense  fpT  the  plaintiffs. 

It  is  not  necessary  that  the  note  should  have 
been  signed.  Their  charter  authorizes  the  com- 
pany to  contract  without  signature.-  Signa- 
ture is  required  only  to  policies  and  other  in- 
struments. It  is  not  contended  that  this  cor- 
respondence can  be  called  an  instrument,  and 
yet  it  may  be  evidence  of  a  contract.  Even 
under  the  statute  of  frauds,  which  requires  a 
note  in  writing  signed  by  the  party  charged,  it 
is  not  necessary  that  the  signature  should  be  at 
the  bottom  of  the  note.  It  is  sufficient  if  the 
name  of  the  party  be  written  by  him  in  any 
part  of  it.     1  Powell  on  Contracts,  286. 

It  has  been  said  that  mutual  promises  must 
be  made  at  the  same  time,  or  both  will  be  nitda 
pacta.  This  is  true,  but  not  applicable  to  the 
case.  In  making  an  a|preement  it  is  not  neces- 
sary that  the  proposition  on  one  part,  and  the 
assent  on  the  other,  should  be  both  made  at  the 
same  time.  The  assent  may  be  either  preced- 
ent, concomitant,  or  subsequent.  1  Powell, 
131. 

3.  It  is  objected  that  the  intention  of  the 
parties  was  not  to  contract,  but  to  act;  that 
there  was  no  agreement,  and  that  the  corre- 
spondence amounts  only  to  an  incomplete  nego- 
tiation for  canceling  the  policy. 

Nothing  more  is  necessary  to  make  an  agree- 
ment or  contract  than  the  assent  of  both  par- 
ties. In  this  case  the  plaintiffs  requested,  and 
the  defendants  gave  their  assent.  The  assent 
of  the  plaintiffs  was  precedent,  and  required 
nothing  more  to  be  done  on  their  part.  When 
the  defendants  assented  to  the  proposition  of 
the  plaintiffs,  the  'bargain  was  closed,  [*159 
and  neither  could  retract.  Nothing  more  was 
necessary  to  be  done;  or  if  any  thing  remained 
it  was  only  what  ought  to  be  done  according  ta 
the  agreement,  and,  therefore,  it  is  to  be  con- 
sidered as  if  done. 

If  notice  was  necessary,  it  was  given  to 
Brown  &  Ives,  the  agents  of  the  plaintiffs,  and 
from  that  time  at  leasts  the  bargain  was  fin- 
ished. 

There  is  no  objection  in  the  record  to  the  tes- 
timony of  Mr.  Jackson.  It  was  only  evidence 
of  the  usage  and  custom  of  underwriters  in  this 
country;  and  it  is  every  day's  practice  to  pro- 
duce witnesses  as  to  the  custom  of  merchants, 
and  the  usages  of  trade.  3  Keb.  444,  Stanley  v. 
Aylea.  2  Stra.  1000;  Lumley  v.  Palmer,  Ab- 
bott, 133,  140. 

As  to  the  citations  from  Millar,  they  apply 
only  to  the  commencement  of  a  contract  of  in-  * 
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Buranoe,  not  to  its  dissolution;  and  we  liope 
our  case  is  to  be  decided  by  English  law,  and 
not  by  Scotch  metaphysics. 

But  even  if  we  go  to  the  civil  law,  here  was 
the  precise  form  of  Roman  stipulation.  Pro- 
mittts^    Promitio.    Spondes^    Spondeo. 

Martin,  on  the  same  side. 

The  question  is,  what  was  excepted  to  on  the 
trial? 

The  letter  of  21st  of  August,  which  was  the 
beginning  of  the  correspondence,  was  admitted 
by  the  plaintiffs  to  be  read.  The  other  letters 
were  in  answer,  and  were  oniy  a  continuation  of 
the  correspondence,  and  therefore  were  prop- 
erly admitted  by  the  court.  There  is  no  ob- 
jection, in  the  bill  of  exceptions,  to  Mr.  Jack- 
son's testimony.  He  was  examined  only  to  the 
usage  of  insurance  companies,  and  as  to  the 
manner  in  which  such  a^eements  are  consid- 
ered among  underwriters.  That  this  is  usual 
appears. from  the  case  of  HenkU  v.  Roy,  Ex. 
Assurance  Company,  1  Vez.  317,  whicn  case 
also  states  the  principle,  that  equity  will  con- 
sider that  as  done,  which  ought  to  be  done.  In 
mercantile  cases  the  rule  of  law  is  the  same  as 
that  of  equity.  5  T.  R.  229,  Tooke  v.  HoUng- 
worth;  Buller's  opinion. 

160*]  *Brown  &  Ives  were  the  agents  of  the 
plaintiffs,  and,  are  to  be  considered  as  the  plain- 
tiffs themselves. 

The  words  of  the  note  of  September  6th  are 
not  in  the  future  tense,  as  has  been  alleged,  but 
in  the  present.  They  are,  "The  directors  are 
willing." 

The  last  words  of  the  note,  mentioning  the 
time  when  the  premiimi  note  would  became  due, 
are  relied  upon.  But  the^  prove  nothing,  be- 
cause at  all  events  the  plaintiffs  were  bound  to 
provide  for  half  of  that  note,  and  therefore  it 
was  proper  to  give  them  that  information. 

The  words  of  the  learned  jud^e  who  tried  the 
cause,  are  that  "nothing  remained  to  be  done 
after  the  said  note  of  the  6th  of  September, 
1800,  to  discharge  said  policy;  but  that  the 
same  ought  to  be  considered  as  settled  and  ter- 
minated in  consequence  of  the  plaintiffs'  pro- 
posal and  subsequent  agreement  thereto  on  the 
part  of  the  defendants,  as  contained  in  said  cor- 
respondence." 

We  admit  that  notice  of  accepting  a  contract 
must  be  in  reasonable  time.  But  the  rule  re- 
specting bills  of  exchange,  as  to  the  shortest 
possible  time,  does  not  annlv.  It  was  the  duty 
of  Brown  &  Ives  to  have  had  some  person  at 
their  counting  house  to  receive  the  answer  and 
transmit  it  to  the  plaintiffs ;  and  the  absence  of 
Mr.  Brown  cannot  be  imputed  as  laches  to  the 
defendants. 

The  time  when  the  contract  was  complete 
was  when  the  note  of  the  6th  was  delivered  at 
the  counting  house  of  Brown  &  Ives. 

The  effect  of  that  note  was  to  discharge  the 
plaintiffs  from  one-half  of  the  premium  note, 
and  if  the  vessel  had  arrived  safe,  the  defend- 
ants could  have  recovered  only  the  other  half. 

Pothier,  in  his  Treatise  on  Obligations,  vol. 
1,  p.  4,  5,  defines  an  agreement  to  be  "the  as- 
sent of  two  or  more  persons,  to  form  an  engage- 
ment between  them,  or  to  dissolve  or  modify 
one  already  formed.  Duorum  vel  plurium  in 
idem  placitum  consensus."  "A  contract  in- 
161*]  •eludes  a  concurrence  of  the  will  of  two 
persons  at  least,  one  of  whom  makes,  and  the 
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other  accepts,  the  promise."  In  the  present 
case  the  assent  of  the  plaintiffs  is  proved  by 
their  continued  anxiely  and  wish  to  nave  that 
done  which  the  defendants  at  length,  agreed  to 
do. 

Mason,  in  reply. 

The  question  upon  the  merits  of  this  ease  is 
very  simple.  Does  the  evidence  prove  a  con- 
tract to  cancel  this  policy;  or  does  it  only  prove 
a  negotiation  on  foot,  with  a  view  to  that  sub- 
ject, not  terminated? 

We  hold  the  latter. 

Brown  &  Ives  were  not  the  agents  of  the 
plaintiffs,  but  only  the  instruments  of  com- 
munication. They  had  no  power  to  contract, 
and  the  defendants  knew  it.  As  well  may  the 
postman  wno  carries  the  letter  be  called  an 
agent. 

The  plaintiff '9  letter  of  21st  of  August  con- 
tains no  proposition,  but  merely  asks  for  one. 

The  first  offer  is  made  in  the  note  of  26th  of 
August,  signed  by  the  secretary. 

The  letter  of  the  plaintiffs  of  the  28th  accepts 
what  they  mistook  for  the  real  offer.  But  the 
reply  of  the  president,  of  September  1st,  cor- 
rects the  mistaKc  and  makes  a  new  offer,  and 
rejects  the  terms  contemplated  by  the  plaintiffs. 
Here,  then,  the  thing  ends.  Did  the  plaintiffs' 
letter  of  the  3d  renew  the  proposition?  It  con- 
tains no  proposition;  nor  does  it  authorize 
Brown  &  Ives  to  make  one.  It  is  merely  a  let- 
ter of  complaint. 

They  say  "if  we  make  this  settlement,"  there- 
by clearly  showing  that  they  reserved  to  them- 
selves an  option  to  renew  the  negotiation  or 
not,  as  they  should  judge  proper.  The  worm- 
eaten  state  of  the  ship  is  alleged  as  the  reaspn 
for  their  hope  that  the  Spanish  government 
would  permit  them  to  terminate  the  voyage  at 
the  Havanna;  *not  that  the  delendants  [*162 
would  permit  them  to  cancel  the  policy. 

Suppose,  then,  the  letter  of  the  3d  of  Sep- 
tember as  out  of  the  question,  would  the  note 
of  the  6th  make  a  contract,  tae  former  n^o- 
tiation  having  ended?  The  renewal,  or  acced- 
ing by  the  defendants  to  a  proposition  which 
they  had  before  refused,  and  which  the  plain- 
tiffs considered  as  rejected  did  not  revive  tne 
proposition  of  the  plaintiffs,  (if  such  it  may  be 
called,)  contained  in  their  letter  of  the  28th  of 
August;  and  they  could  not  be  bound  without 
a  new  assent. 

The  case  is  analogous  to  that  of  Cooke  v.  Ox- 
ley,  3  Term  Rep.  663,  where  Oxley  having  pro- 
posed to  sell  to  Cooke  266  hogshead  of  tobac- 
co, at  a  certain  price,  gave  him  a  certain  time, 
at  his  request,  to  determine  whether  he  would 
buy  them  or  not.  Cooke,  within  the  time,  de- 
termined to  buy  them,  and  gave  notice  thereof 
to  Oxley;  yet  Oxley  was  held  not  liable  in  an 
action  for  not  delivering  them;  for  Cooke  not 
being  bound  by  the  original  contract,  there  was 
no  consideration  to  bind  Oxley. 

Thus  far  on  the  effect  of  these  communica- 
tions as  between  man  and  man.  We  shall  now 
endeavor  to  show  that  the  defendants  have  done 
nothing  in  the  course  of  this  negotiation  which 
was  binding  on  them,  and,  tnerefore,  the  plain- 
tiffs cannot  be  bound  on  their  part. 

It  is  not  pretended  that  a  simple  contract 
cannot  be  dissolved  by  a  parol  agreement;  but 
we  say  it  must  be  such  a  parol  agreement  as 
will  bind  both  parties. 
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The  note  of  the  6th  is  neither  an  act,  nor  a 
declaration  of  the  company.  All  the  powers  of 
a  corporation  aggregate  are  derived  either  from 
^e  common  law,  or  from  statute  law.  By  the 
statute  the  seal  is  dispensed  with,  but  other 
solemnities  are  substituted,  with  which  they 
must  comply.  Th^  can  act  as  a  corporate  body 
only  in  the  mode  prescribed.  There  is  no  law 
or  by-law  which  gives  authenticity  to  such  a 
note.  The  president  and  directors  may  speak 
as  natural  persons,  and  say  what  they  will  do 
in  their  corporate  capaci^,  but  they  cannot 
bind  the  corporation  but  by  the  means  provided 
163*]  'by  law.  They  may  make  preliminary 
arrangements,  but  they  can  conclude  nothing. 
That  this  was  their  own  understanding,  is  evi- 
dent by  their  not  having  made  any  record  of 
these  transactions  upon  their  books,  and  leav- 
ing everything  upon  uiis  loose,  unsigned,  note  of 
their  secretary. 

It  has  been  said  that  there  was  no  exception 
to  the  testimony  of  Mr.  Jackson;  but  the  fact 
is  not  so.  The  words  of  the  bill  of  exceptions 
are,  "whereupon  the  counsel  for  the  said  Head 
A  Amory  did  except  to  the  aforesaid  evidence," 
which  includes  the  whole  evidence  offered  on  the 
part  of  the  defendants. 

Customs  are  of  two  kinds;  general  and  spe- 
cial. The  latter  only  are  the  proper  subjects  of 
oral  proof;  but  then  they  must  be  proved  by 
facts,  and  not  by  opinions.  In  this  case  the 
testimony  was  not  as  to  fact  or  opinion,  but  as 
to  the  law.  2  Burr.  1216,  1220,  Bdie  v.  B.  L 
Company, 

February  25th.  Mabshaix,  Oh.  J.,  delivered 
the  opinion  of  the  Court. 

This  is  a  declaration  on  a  policy  of  insurance, 
and  the  only  question  in  the  case  is,  whether 
the  policy  was  vacated  by  a  subsequent  agree- 
ment between  the  parties.  This  question  de- 
pends entirely  on  this  legal  operation  of  certain 
written  communications  between  them,  which 
appear  in  the  record. 

Messrs.  Head  &  Amory,  of  Boston,  had  ob- 
tained insurance  through  their  correspondents, 
Messrs.  Brown  &  Ives,  of  Providence,  on  the 
cargo  of  the  Spanish  bri^  the  Nueva  Empressa, 
at  and  from  Malaga  to  vera  Cruz,  and  at  and 
from  thence  to  her  port  of  dischar^  in  Spain. 
An  insurance  was  afterwards  obtained  on  the 
brig,  at  and  from  Cuba,  (she  having  been  chased 
into  the  Havanna  1^  British  cruisers,)  to  her 
port  of  delivery  in  Spain. 

The  vessel  having  been  detained  in  port, 
closely  watched  by  cruisers  till  she  was  worm- 
eaten.  Head  ft  Amory  became  desirous  of  termin- 
164*]  ating  their  risk  at  the  Havanna,  *  which 
could  only  be  effected  by  permission  of  the 
government  at  that  place,  which  was  not  to  be 
obtained  but  with  considerable  expense.  They 
therefore  applied  to  the  insurance  company, 
through  their  correspondents.  Brown  ft  Ives, 
by  a  letter  dated  Boston,  the  21st  August,  1800, 
to  know  whether  a  conditional  permission  could 
be  obtained  from  the  underwriters,  to  terminate 
the  voyaffe  at  the  Havanna,  provided  the  con- 
sent of  the  government  could  oe  obtained^  and 
if  so.  on  what  terms  that  conditional  permission 
would  be  granted. 

The  underwriters  refused  to  make  any  con- 
ditional agreement,  but  offered  to  vacate  both 
policies  on  terms  mentioned  in  a  letter  signed 
by  their  president.  Misunderstanding  the  letter 
as  a  proposition  for  vacating  the  policy  on  the 
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cargo  only,  the  terms  proposed  were  acceded 
to,  and  a  letter  was  written  from  Head  ft 
Amory  to  Brown  ft  Ives,  declaring  their  ac- 
ceptance of  the  proposition,  understood  to  be 
made  by  the  insurance  company,  in  such  a 
maimer  as  very  clearly  to  show  the  mistake 
under  which  it  was  written.  On  seeing  this 
letter,  the  misapprehension  of  the  parties  was 
discovered  and  explained,  and  the  agreement 
considered  as  not  being  made;  at  the  same  time 
a  new  proposition  was  made  for  settling  both 
policies.  To  this  letter,  declining  absolutely 
any  agreement  respecting  either  policy  singly, 
and  proposing  specific  terms  on  which  they 
would  settle  botn.  Head  ft  Amory  returned 
an  answer  dated  the  3d  of  September,  1800, 
which  was  addressed  to  Brown  ft  Ives,  and  is  in 
these  words.    (See  ante,  p.  131.) 

This  letter  was  laid  by  Brown  ft  Ives  before 
the  company,  and  their  secretary  returned  the 
following  note  without  a  signature. 

(See  the  note  of  Septeinber  6th,  1800,  ante, 
p.  132.) 

This  note  was  forwarded  by  Brown  ft  Ives 
to  Messrs.  Head  &  Amory,  but  before  they  re- 
ceived it,  intelligence  came  to  hand  that  tiie 
Nueva  Empressa  had  sailed  from  the  Havanna, 
and  had  been  captured,  and  was  condemned  as 
a  prize,  late  in  the  month  of  August.  Head 
ft  Amory,  therefore,  insisted  on  their  policy. 

*Every  thing  respecting  the  delavs  [*165 
in  the  communications  is  laid  out  of  the  case, 
because  they  do  not  appear  to  the  court  in  any 
manner  to  affect  it. 

Richard  Jackson,  the  president  of  another 
marine  insurance  company,  was  also  examined, 
and  testified  that  in  effecting  insurance,  or 
settling  a  policy,  or  making  any  adjustment  or 
agreement  about  insurance,  the  assent  of  the 
parties  to  doing  a  thing  was  in  all  respects  as 
binding  on  the  parties,  as  the  thing  done,  ac- 
cording to  the  usage  and  practice  among  under- 
writers. 

Upon  this  testimony,  the  court  instructed  the 
jury  that  the  agreement  to  cancel  the  policy 
for  the  cargo  was  fully  proved,  and  they  oiight 
to  find  for  the  defendants  on  that  count.  The 
jury  accordingly  found  for  the  defendants,  and 
the  plaintiffs  nave  sued  out  a  writ  of  error  to 
bring  the  cause  into  this  court. 

The  opinion  and  instructions  of  the  judges 
of  the  circuit  court  to  the  jury  are  said  to  be 
erroneous,  because. 

The  communications  which  have  been  cited 
do  not  import  a  contract.  They  were  negotia- 
tions preparatory  to  an  agreement,  but  not  an 
agreement  itself. 

The  letter  of  the  3d  of  September,  certainly 
manifests  some  degree  of  disappointment,  at 
finding  that  the  agreement  supposed  to  have  * 
been  concluded  had  not  really  been  made;  and 
also  proves  their  opinion  that  the  negotiation 
was  not  absolutely  broken  off,  but  was  yet 
pending.  "If  we  make  this  settlement,**  say 
thev,  '*we  shall  make  every  effort  by  money 
ana  interest  to  have  the  adventure  terminated 
at  the  Havanna,  and  the  sooner  we  know  the 
better."  **The  terms  we  acceded  to  were  very 
favorable  to  the  company,  as  it  was  paying 
them  at  the  rate  of  36  per  cent,  for  the  outward 
premium." 

Yet  the  letter  contains  no  direction  to  make 

any  specific  propositions  to  the  company,  and 

may  oe  construed  either  as  a  mere   inquiry 
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whether  the  oompanj  would  cancel  the  policy 
for  the  insurance  on  the  cargo  singly,  on  the 
terms  which  had  before  been  unaerstood  to 
have  been  oiTered,  or  as  a  new  and  positive 
proposition,  the  acceptance  of  which  would 
complete  the  contract. 

166*1  *It  is  also  very  questionable  whether  the 
unsigned  note  delivered  oy  the  secretary  is  such 
an  acceptance  as  to  form,  when  taken  with  the 
letter  of  the  Sd  of  September,  an  absolute  agree- 
ment obligatory  on  the  company. 

It  is  a  ffeneral  rule  that  a  corporation  can 
only  act  in  the  manner  prescribed  by  law. 
When  its  agents  do  not  clothe  their  proceed- 
ings with  those  solemnities  which  are  required 
bv  the  incorporating  act,  to  enable  them  to 
bind  the  company,  the  informality  of  the  teans- 
action,  as  has  be^  very  properly  urged  at  the 
bar,  is  itself  conducive  to  the  opinion,  that 
such  act  was  rather  considered  as  manifesting 
the' terms  on  which  they  were  willing  to  bind 
the  company,  as  neffotiations  preparatory  to  a 
conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both  parties. 

The  communications  stated  in  the  record, 
lead  to  an  event  which  might  have  been  so 
readily  completed,  that  it  might  have  been,  and 
probably  was,  supposed  unnecessary  to  pass 
through  the  previous  solemnities  of  a  contract 
binding  themselves  to  do  that  which,  if  really 
the  wish  of  both  parties,  might  so  speedily  be 
accomplished;  so  short  a  space  of  time  was 
requisite  to  have  the  poli<nr  delivered  up  and 
canceled,  that  the  forms  of  completing  a  con- 
tract to  cancel  it  might  have  deemed  useless. 
On  this  account,  and  on  account  of  the  known 
incapacities  of  a  body  corporate  to  act  or  speak 
but  m  the  manner  prescribed  by  law,  it  mav 
well  be  doubted  whettier  communications  which 
between  individuals  would  really  constitute  an 
agreement,  were  viewed  by  the  parties  before 
the  court  in  any  other  light,  than  as  ascertain- 
ing the  terms  on  which  a  contract  might  be 
formed. 

This  course  of  reasoning  relative  to  the  in- 
tent of  the  parties,  is  plamly  founded  on  ^e 
idea  that  the  note  of  the  6th  of  September  is, 
in  its  legal  operation,  a  mere  informal  paper, 
which  msy  perhaps  amount  to  notice  of  an  act, 
if  such  act  was  really  performed,  but  which  is 
not  in  itself  an  act  of  a^y  legal  obligation  on 
the  company.  That  if  the  proposition  con- 
tained in  the  letter  of  the  3d  of  September  had 
been  regularly  accepted,  this  note  might  pos- 
167*]sibly  have  been  considered  as  notice  *of 
that  acceptance,  but  is  not  in  itself  an  accept* 
ance.  If  this  idea  be  incorrect,  so  is  the  reason- 
ing foimded  on  it.  If  it  be  correct,  then  it 
follows,  that  no  contract  was  made,  because 
the  proposition  of  the  3d  of  September,  if  it 
really  was  one,  was  not  acceptea  by  the  com- 
pany before  it  was  withdrawn  by  Head  & 
Amory.    This  leads  us  to  inquire. 

Whether  the  unsigned  note  of  the  6th  of 
September  be  a  corporate  act  obligatory  on  the 
company? 

Without  ascribing  to  this  body,  which,  in 
Its  corporate  capacity,  is  the  mere  creature  of 
the  act  to  which  it  owes  its  e^istence«  all  the 
qualities  and  disabilities  annexed  bv  the  com- 
mon law  to  ancient  institutions  of  this  sort,  it 
may  correctly  be  said  to  be  precisely  what  th< 
incorporating  act  has  made  it»  to  derive  all  it> 
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powers  from  that  act,  and  to  be  capable  of  ex- 
erting its  faculties  only  in  the  manner  which 
that  act  authorizes. 

To  this  source  of  its  being,  then,  we  must 
recur  to  ascertain  its  powers,  and  to  determine 
whether  it  can  complete  a  contract  by  such 
commimications  as  are  in  this  record. 

The  act,  after  incorporating  the  stockholders,, 
by  the  name  of  The  Providence  Insurance  Com- 
pany, and  enabling  them  to  perform  by  that 
name  those  things  which  are  necessary  for  a 
corporate  body,  proceeds  to  define  the  manner 
in  which  those  things  are  to  be  performed. 
Their  manner  of  acting  is  thus  defined:  "Be 
it  further  enactea,  that  all  policies  of  assurance 
and  other  instruments,  maae  and  signed  by  the 
president  of  the  said  company,  or  any  other 
officer  thereof,  according  to  the  ordinances,  by- 
laws and  regulations  of  the  said  comp&ny,  or  of 
their  board  of  directors,  shall  be  good  and 
effectual  in  law,  to  bind  and  oblige  the  said 
company  to  the  performance  thereof,  in  man- 
ner as  set  forth  in  the  constitution  of  the  said 
company,  hereinafter  recited  and  ratified." 

An  instrument,  then,  to  bind  the  company 
must  be  signed  by  the  president,  or  some  other 
officer,  according  to  the  ordinances,  by-laws  and 
regulations  of  the  company  or  board  of  di- 
rectors. 

•A  contract  varying  a  poliCTr  is  as  [•16» 
much  an  instrument  as  the  policy  itself,  and,, 
therefore,  can  only  be  executed  in  the  manner 
prescribed  by  law.  The  force  of  the  policy 
might  indeed  have  been  terminated  by  actually 
canceling  it,  but  a  contract  to  cancel  it  is  as 
solemn  an  act  as  a  contract  to  make  it,  and  ta 
become  the  act  of  the  company  must  be  executed 
according  to  the  forms  in  which  by  law  th^ 
are  enabled  to  act. 

The  original  constitution  of  the  company, 
which  is  engrafted  into  the  act  of  incorporation 
does  not  aid  the  defendants.  That  agreement 
does  not  appear  to  dispense  with  the  solemnitiea 
which  the  law  is  supposed  to  require.  It  de- 
mands the  additional  circumstance  that  a  policy 
should  be  countersigned  by  the  secretary. 

It  appears  to  the  Court,  that  an  act  not  per- 
formed according  to  the  requisites  of  the  law 
cannot  be  considered  as  the  act  of  the  company, 
in  a  case  relating  to  the  formation  or  dissolu- 
tion of  a  policy. 

If  the  testimony  of  Mr.  Jackson  is  to  be  un- 
derstood as  stating  that  an  assent  to  the  forma- 
tion or  dissolution  of  a  poli^,  if  manifested  ac- 
cording to  the  forms  required  by  law,  is  as  bind- 
ing as  the  actual  performance  of  the  act  agreed 
to  be  done,  it  is  probable  that  the  practice  he 
alludes  to  is  correct.  But  if  he  mean  to  say 
that  Uiis  assent  may  be  manifested  by  parol,  the 
practice  cannot  receive  the  sanction  of  this 
Court.  It  would  be  to  dispense  with  the  for- 
malities required  by  law  for  valuable  purposes, 
and  to  enable  these  artificial  bodies  to  act,  and 
to  contract,  in  a  manner  essentially  different 
from  that  prescribed  for  them  by  the  le^sla- 
ture. 

Nor  do  the  cases  which  have  been  cited  by 
the  gentlemen  of  the  bar  appear  to  the  court  to 
ipply  in  principle  to  this. 

An  individual  has  an  original  capacity  to 
x>ntract  and  bind  himself  in  such  manner  as  h» 
jkleases.  For  the  general  security  of  80ci^» 
tio^-ever,  from  fraiMS  and  perjunea,  this  gen- 
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eiml  power  Is  rMtrieted,  and  lie  ii  disabled  from 
waking  oertain  contracts  hy  paroL  This  dis- 
abling act  has  received  constructions  which  take 
169*1  *out  of  its  operations  several  cases  not 
within  the  mischief,  but  which  might  very 
possibly  be  demanded  within  the  strict  letter  of 
the  law.  He  who  acts  by  another  acts  for  him- 
self. He  who  authorizes  another  to  make  a 
writing  for  him,  makes  it  himself;  but  with 
tiiese  bodies  which  have  only  a  legal  existence, 
it  is  otherwise.  The  act  of  incorporation  is  to 
them  an  enabling  act;  it  gives  them  all  the 
power  they  possess ;  it  enables  them  to  contract, 
and  when  it  prescribes  to  them  a  mode  of  con- 
tracting, they  must  observe  that  mode,  or  the 
instrument  no  more  creates  a  contract  than 
if  the  body  had  never  been  incorporated. 

It  is,  then,  the  opinion  of  this  Court,  that  the 
circuit  court  errea  in  directing  the  jury  that 
the  communications  contained  m  the  record  in 
this  case  amounted  to  a  contract  obligatory 
on  the  parties,  and,  therefore,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Chase,  J,  I  concur  with  my  brethren  as  to 
the  operation  of  the  testimony  given  by  the 
Providence  Insurance  Company  in  evidence  to 
the  jury,  and  that  it  created  no  Ic^l  obligation 
on  tne  company;  but  I  am  also  of  opinion  that 
the  testimony  g^ven  by  them  in  evidence  was 
inadmissible,  and  that  the  circuit  court  ought 
not  to  have  permitted  the  same  to  have  been 
given  in  evidence  to  the  jiuy. 

The  judgment  of  reversal  was  as  follows, 
▼iz.: 

This  cause  came  on  to  be  heard  on  the  trans- 
eript  of  the  record  of  the  circuit  court,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, the  Court  is  of  opinion,  that  there  is  error  in 
the  proceedings  ana  judgment  of  the  said  cir- 
cuit court  in  this,  that  the  court  gave  it  in 
oharge  to  the  jury,  that  the  several  written 
papers  in  the  record  contained,  and  the  testi- 
mony of  Richard  Jackson,  in  the  said  record 
also  stated,  did  in  law  amount  to  full  proof  of  a 
contract  entered  into  between  the  plaintiffs  and 
defendants,  which  was  obligatory  on  both  par- 
ties; whereas  it  is  the  opinion  of  this  court,  that 
the  instruments  of  writing  and  testimonv  afore- 
said, do  not  in  law  amount  to  a  contract.  It  is 
170*1  therefore  considered  *bv  the  Court, 
that  the  judgment  aforesaid  be,  for  this  cause, 
reversed  and  annulled,  and  that  the  cause  be 
remanded  to  the  said  circuit  court  to  be  again 
tried,  with  direction  that  the  testimony,  in  the 
said  record  contained,  does  not  amount  to  evi- 
dence of  a  contract  concluded  between  the  par- 
ties and  that  the  defendants  do  pay  to  the  plain- 
tiff their  costs. 


LITTLE  etalv.  BABREMB  0t  mL 

A  commander  of  a  ship  of  war  of  the  United 
States,  In  obeying  his  instructions  from  the  Presi- 
dent of  the  united  States,  acts  at  his  peril.  If 
tSioee  instmctions  are  not  strictly  warranted  by 
law,  be  is  answerable  In  damaces  to  any  person  In- 
^ed  by  their  execution. 

The  act  of  the  0th  of  Febroary,  1790,  did  not  au- 
thorise the  seisure  upon  the  high  seas  of  any  ves- 
sel sailing  from  a  French  port ;  and  orders  of  the 
President  of  the  United  States  could  not  justify 
such  a  aeiiure. 

note,  •  L. 


ed.  U.  8.  IIL 
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Qu,  whether  probable  cause  will  excnse  ttcm 
damsgest 


ON  the  2d  of  December,  1799,  the  Banish 
brigantine  Flying  Fish  was  captured,  near 
the  island  of  Hispaniola,  by  the  United  States 
friffates  Boston  and  General  Greene,  upon  sus- 

Sicion  of  violating  the  act  of  Congress,  usually 
irmed  the  non-intercourse  law,  passed  on  the 
0th  of  February,  1799,  vol.  4,  p.  244,  by  the  1st 
section  of  which  it  is  enacted,  'That  from  and 
after  the  first  day  of  March  next  no  ship  or  ves- 
sel owned,  hired  or  employed,  wholly  or  in 
part,  by  any  person  resident  within  the  United 
States,  and  which  shall  depart  therefrom,  shall 
be  allowed  to  proceed  directly,  or  from  any 
intermediate  port  or  place,  to  any  port  or  place 
within  the  territory  of  the  French  republic,  or 
the  dependencies  thereof,  or  to  any  place  in  the 
West  Indies,  or  elsewhere  under  the  acknowl- 
edged government  of  France,  or  shall  be  em- 
ployed in  any  traffic  or  commerce  with  or  for 
any  person,  resident  within  the  jurisdiction  or 
under  tht  authority  of  the  French  republic. 
And  if  any  ship  or  vessel,  in  any  voyage  there- 
after commencing,  and  before  her  return  within 
the  United  States,  shall  be  voluntarily  carried 
or  suffered  to  proceed  to  any  French  port  or 
place  as  aforesaid,  or  shall  be  employed  as  afore- 
said contrary  to  the  intent  hereof,  everr  such 
ship  or  vessel,  together  with  her  carso,  shall  be 
forfeited;  and  shall  accrue,  the  one-half  to  the 
use  of  the  United  States,  and  the  other  half  to 
the  use  of  any  person  or  persons,  citizens  of  the 
United  States,  who  will  inform  and  prosecute 
for  the  same;  and  shall  be  liable  to  be  seized, 
and  may  be  prosecuted  and  condemned,  in  any 
circuit  or  district  court  of  the  United  States, 
which  shall  be  holden  within  or  for  the  district 
where  the  seizure  shall  be  made." 

*And  by  the  6th  section  it  is  enacted,  [*171 
'That  it  shall  be  lawful  for  the  President  of 
the  United  States  to  ffive  instructions  to  the 
commanders  of  the  public  armed  ships  of  the 
United  States,  to  stop  and  examine  any  ship  or 
vessel  of  the  Unitea  States  on  the  high  seas, 
which  there  may  be  reason  to  suspect  to  be  en- 
gaged in  any  traffic  or  commerce  contrary  to  the 
true  tenor  hereof;  and  if.  upon  examination,  it 
shall  appear  that  such  ship  or  vessel  is  bound  or 
sailing  to  any  port  or  place  within  the  territory 
of  the  French  republic,  or  her  dependencies,  con- 
trary to  the  intent  of  this  act,  it  shall  be  the 
duty  of  the  commander  of  such  public  armed 
vessel  to  seize  every  such  ship  or  vessel  engaged 
in  such  illicit  commerce,  ana  send  the  same  to 
the  nearest  port  in  the  United  States;  and  every 
such  ship  or  vessel,  thus  bound  or  sailing  to  any 
such  poix  or  place,  shall,  upon  due  proof  thereof, 
be  liaole  to  the  like  penalties  and  forfeitures  as 
are  provided  in  and^y  the  first  section  of  tlds 

The  instructions  ffiven  in  consequence  of  this 
section,  bear  date  the  12th  of  Marah,  1799,  and 
are  as  follows: 

"SiBp— Herewith  you  will  receive  an  act  of 
Congress  further  to  suspend  the  commercial  in- 
tercourse between  the  United  States  and  Fnuioe, 
and  the  dependencies  thereof  the  whole  of 
which  requires  your  attention.  But  it  is  the 
command  of  the  President  that  you  consider 
particularly  the  fifth  section  as  part  of  your 
instructions,  and  govera  yourself  aoeordingly. 

Ma 
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"A  proper  dischar^  of  the  important  duties 
enjoined  on  you,  arising  out  of  this  act,  will  re- 
quire the  exercise  of  a  sound  and  impartial 
judgment.  You  are  not  only  to  do  all  that  in 
you  lies  to  prevent  all  intercourse,  whether 
direct  or  circuitous,  between  the  ports  of  the 
United  States  and  those  of  France  and  her 
dependencies,  in  cases  where  the  vessels  or  car- 
goes are  apparently,  as  well  as  really,  American, 
and  protested  b^  American  papers  only;  but 
you  are  to  be  vigilant  that  vessels  or  cargoes 
really  American,  but  covered  by  Danish  or  other 
foreign  papers,  and  bound  to  or  from  French 
ports,  do  not  escape  you. 

172*]  •''Whenever,  on  just  suspicion,  you 
send  a  vessel  into  port  to  be  dealt  with  accord- 
ing to  the  aforementioned  law,  besides  sending 
with  her  all  her  papers,  send  all  the  evidence 
you  can  obtain  to  support  your  suspicions,  and 
effect  her  condemnation : 

"At  the  same  time  that  you  are  thus  atten- 
tive to  fulfil  the  objects  of  the  law,  you  are  to 
be  extremely  careful  not  to  harass  or  injure  the 
trade  of  foreign  nations  with  whom  we  are  at 
peace,  nor  the  fair  trade  of  our  own  citizens." 

In  the  district  court  of  Massachusetts,  the 
vessel  and  cargo  were  ordered  to  be  restored, 
without  damages  or  costs.  Upon  the  question 
of  damages,  toe  honorable  Judge  Lowell  de- 
livered the  following  opinion: 

"This  libel  is  founded  on  the  statutes  of  the 
United  States,  made  to  suspend  the  commercial 
intercourse  between  the  United  States  and 
France,  and  the  dependencies  thereof.  The 
libellants  not  having  produced  sufficient  proof 
to  bring  this  vessel  and  cargo  so  far  within  the 
provisions  of  these  statutes  as  to  incur  a  forfei- 
ture thereof,  the  same  has  been  decreed  to  be 
delivered  to  the  claimants. 

"The  question  remaining  to  be  decided  is, 
whether  the  claimants  are  entitled  to  damages, 
which  they  suggest  to  have  arisen  to  them,  or 
those  for  whom  they  claim,  by  the  capture  and 
detention. 

"The  facts  which  appear  and  are  material  to 
this  question  are,  that  the  vessel  was  owned, 
and  her  cargo,  by  Samuel  Goodman,  a  Prus- 
sian by  birth,  but  now  an  inhabitant  of  the 
Danish  Island  of  St.  Thomas;  that  the  master 
was  bom  in,  and  is  now  of,  the  same  island, 
but  for  several  years  had  been  employed  in  ves- 
sels of  citizens  of  the  United  States,  and  sailed 
out  of  our  ports;  that  he  speaks  our  language 
perfectly,  in  the  accent  of  an  American,  and 
has  the  appearance  of  being  one.  The  mate  is 
a  citizen  of  the  United  States,  bom  here,  and 
having  always  continued  such.  The  rest  of 
the  seamen  are  Englishmen,  Portuguese  and 
Negroes.  The  supercargo  a  Frenchman.  The 
173*1  vessel  had  carried  *a  cargo  of  provisions 
and  dry  goods  from  St.  Thomas's  to  Jeremie, 
and  was  returning  thither,  loaded  with  coffee 
when  captured.  That  during  the  chase  by  the 
American  frigates,  the  master  threw  overboard 
the  log-book,  and  certain  other  papers.  That 
there  was  on  board  a  protest  signed  by  the 
master,  supercargo  and  several  seamen,  in 
which  they  declared  that  the  vessel  had  been 
bound  from  St.  Thomas's  to  Port-au-Prince,  and 
was  compelled  by  Eigaud's  vessels  to  go  into 
Jeremie,  which  was  false  and  totallv  unfound- 
ed; and  that,  after  the  capture,  the  master 
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inquired  of  his  seamen  whether  they  would 
stand  by  him  respecting  this  pretense. 

"That  the  statutes  of  the  United  States  pro- 
hibiting intercourse  with  France  and  its  de- 
pendencies had  been  long  before  known  at  St. 
Thomas's,  and  that  it  had  been  since  a  common 
practice  there  to  cover  American  property  for 
the  purpose  of  eluding  the  law. 

"If  a  war  of  a  common  nature  had  existed 
between  the  United  States  and  France,  no  ques- 
tion would  be  made  but  the  false  papers  found 
on  board,  the  destruction  of  the  log-book  and 
other  paper,  would  be  a  sufficient  excuse  for  the 
capture,  detention  and  consequent  damages.  It 
is  only  to  be  considered  whether  the  same  prin- 
ciples, as  they  respect  neutrals,  are  to  be  applied 
to  this  case. 

"My  mind  has  found  much  difficulty  in  set- 
tling this  question.  It  is  one  altogether  new 
to  me,  and  arises  from  the  peculiar  imperfect 
war  existing  at  this  time  between  the  United 
States  and  France.  I  have  embraced  an  opin- 
ion with  much  diffidence,  and  am  happy  that 
it  may  be  revised  in  the  superior  couits  of  the 
United  States. 

"On  what  principles  is  the  right  to  belliger- 
ent powers  to  examine  neutral  vessels  and  the 
duty  of  neutrals  to  furnish  their  ship  with 
proper  papers,  and  to  avoid  such  conduct  as 
may  give  cause  to  suspect  they  are  other  than 
they  pretend  to  be,  founded?  Do  they  not 
necessarily  result  from  a  compromise  of  their 
respective  rights  in  a  state  of  war?  Neither 
of  the  belligerent  *powers  have  an  origi-  [*174 
nal  and  perfect  right  to  capture  the  property 
of  neutrals,  but  they  have  a  ri^ht,  unless  re- 
strained by  treaty,  however  disguised  or  covered 
by  the  aid  of  neutrals.^  It  is  a  breach  of  neu- 
trality to  attempt  to  defeat  this  right.  The 
Eractice  of  nations,  therefore,  for  many  ages 
as  been,  on  the  one  hand  to  exercise,  and  on 
the  other  to  prevent,  this  examination,  and  to 
establish  a  principle  that  neutral  vessels  shiJl 
be  furnished  with  the  usual  documents  to  prove 
their  neutral  state;  shall  destroy  none  of  their 

Sapers,  nor  shall  carry  false  papers,  under  the 
azard  of  being  exposed  to  every  inconvenience 
resulting  from  capture,  examination  and  deten- 
tion; except  the  eventual  condemnation  of  the 
property;  and  even  this,  by  some  writers,  has 
been  held  to  be  lawful,  and  enforced  by  some 
great  maritime  powers.  Every  maritime  nation 
must  be  involved  in  the  war  on  the  side  of  one 
or  the  other  of  the  belligerent  powers,  but  from 
the  establishment  of  these  principles.  It  is  not 
the  edicts,  statutes  or  regulations  of  any  partic- 
ular nation  which  confer  these  rights,  or  impose 
these  duties.  They  are  the  result  of  common 
practice,  long  existing,  often  recognized,  and 
foimded  on  pacific  principles.  Whenever  a  state 
of  war  exists,  these  rights  and  duties  exist. 

"It  does  not  appear  to  me  to  be  material 
what  is  the  nature  of  the  war,  general,  or  limit- 
ed. Nothing  can  be  required  of  nei^trals  but 
to  avoid  duplicity.  Sufficient  notice  to  neutrals 
of  the  existing  state  of  hostilities  is  all  that 
is  necessary  to  attach  to  them  the  duties,  and 
to  belligerent  nations  the  rights,  resulting  from 

1. — ^It  is  believed  that  there  has  been  an  error  In 
copvlns  this  passage.  It  is,  however,  printed  ver- 
batim from  the  transcript  of  the  record.  The  words 
to  be  sapplled  probably  are,  "to  search  for  and 
seize  the  propertv  of  their  enemies"  to  be  inserted 
after  the  word  'Treatj.** 
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a  state  of  war.  This  notice  is  given  in  differ- 
ent ways,  by  prodamations,  heralds,  statutes 
Eublished,  and  even  by  the  mere  existence  of 
ostilities  for  a  length  of  time.  As  the  island 
of  St.  Thomas,  being  a  dependencnr  of  a  neutral 
nation,  situated  near  the  dependencies  of  the 
belligerent  power  with  whom  the  United  States 
had  prohibited  intercourse,  and  having  had  long 
and  full  knowledge  of  the  state  of  things,  its 
175*]  inhabitant  were,  *as  I  conceive/bound 
not  to  interfere  or  attempt  to  defeat  the  meas- 
ures taken  by  our  government  in  their  limited 
war.  We  find,  however,  that  these  attempts 
have  been  frequent;  that  American  vessels  have, 
in  many  instances,  been  covered  in  that  island, 
and  the  trade  which  our  government  has  in- 
terdicted has  been  thus  carried  on.  It  behooved, 
then,  those  of  its  inhabitants  who  would  avoid 
the  inconveniences  of  restraint  to  act  with 
openness,  and  avoid  fraud  and  its  appearances. 

'TThis  construction  of  the  state  in  which  the 
United  States  are,  (although  I  am  of  opinion 
that,  abstractedly  from  other  considerations,  it 
would  eive  them  the  rights  of  belligerent  pow- 
ers,) places  the  neutral  powers  in  no  new  pre- 
dicament, nor  imposes  the  necessity  of  any  new 
docimients,  or  other  conduct  than  they  were 
obliged  to  from  the  pre-existing  state  of  war 
between  most  of  the  great  naval  powers. 

"On  the  whole,  I  am  of  opinion  that  no 
damages  are  to  be  paid  the  claimants  for  the 
capture  and  detention,  and  do  so  decree,  and 
that  each  party  bear  their  own  costs." 

From  this  decree  the  claimants  appealed  to 
the  circuit  court,  where  it  was  reversed,  and 
8,604  dollars  damages  were  given. 

The  following  is  the  decree  of  the  circuit 
eonrt: 

'TThis  court  having  fully  heard  the  parties 
on  the  said  appeal,  finds  the  facts  stated  in  the 
said  decree  to  be  true,  and  that  the  said  Little 
had  instructions  from  the  President  of  the 
United  States,  on  which  the  action  in  the  said 
libel  is  founded,  a  copy  of  which  instructions 
is  on  file.  And  it  further  appearing  that  the 
said  brigantine  and  her  cargo  were  Danish,  and 
neutral  property,  and  that  the  said  Gkorge 
Little  knew  that  the  said  brig  at  the  time  of 
the  said  capture  was  boimd  and  sailing  from 
Jeremie  to  St.  Thomas's,  a  Danish  and  neutral 
port,  and  not  to  any  French  port;  this  court  is 
of  opinion  that  although  Captain  Little  had 
a  right  to  stop  and  examine  the  said  brig.  In 
176*]  ease  of  suspecting  *her  to  be  engaged 
in  any  commerce  contrary  to  the  act  of  the 
9th  of  February,  1799,  yet  that  he  was  not 
warranted  by  law  to  capture  and  send  her  to 
a  port  of  the  United  States.  That  it  was  at  his 
risk  and  peril  if  the  property  was  neutral ;  and 
that  a  probable  cause  to  suspect  the  vessel  and 
cargo  American  will  not,  in  such  case,  excuse 
a  capture  and  sending  to  port. 

"It  is,  therefore,  considered,  adjudged,  and 
decreed  by  this  court,  that  the  said  decree 
respeeting  damages  and  costs  be,  and  it  is  here- 
by reversed,  and  that  the  said  claimants  re- 
cover their  damages  and  costs." 

The  damages  l^ing  assessed  by  assessors  ap- 
pointed by  the  court,  a  final  sentence  was  pro- 
Bounoed,  from  which  the  captors  appealed  to 
Hiis  court. 

The  cause  was  argued  at  December  term, 
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I80I,  by  Dexter,  for  the  appellants,  and  by 
Martin  and  Mason,  for  the  claimants. 

February  27.  Mabawatt.,  Oh,  J.,  now  de- 
livered the  opinion  of  the  Court. 

The  Flyinff  Fish^  a  Danish  vessel,  having  on 
board  Danish  and  neutral  property^  was  cap- 
tured on  the  2d  of  December,  1799,  on  a  voy- 
age from  Jeremie  to  St.  Thomas's,  by  the 
United  States  frigate  Boston,  commanded  by 
Captain  Little,  and  brought  into  the  port  of 
Boston,  where  she  was  libelled  as  an  American 
vessel  that  had  violated  the  non-intercourse 
law. 

The  judge  before  whom  the  cause  was  tried, 
directed  a  restoration  of  the  vessel  and  cargo 
as  neutral  property,  but  refused  to  award  dam- 
a^  for  the  capture  and  detention,  because.  In 
his'  opinion,  there  was  probable  cause  to  sus- 
pect tne  vessel  to  be  American. 

On  an  appeal  to  the  circuit  court  this  sen- 
tence was  reversed,  because  the  Flying  Fish 
was  on  a  voyage  from,  not  to,  a  French  port, 
and  was,  therefore,  had  she  even  been  an  Amer- 
ican vessel,  not  liable  to  capture  on  the  high 
seas. 

*During  the  hostilities  between  the  [*177 
United  S&tes  and  France,  an  act  for  the  sus- 
pension of  all  intercourse  between  the  two  na- 
tions was  annually  passed.  That  imder  which 
the  Flying  Fish  was  condemned,  declared  .every 
vessel  owned,  hired  or  employed,  wholly  or  in 
part,  by  an  American,  which  should  be  em- 
ployed in  any  traffic  or  commerce  with  or  for 
any  person  resident  within  the  jurisdiction,  or 
under  the  authority,  of  the  French  Republic, 
to  be  forfeited  together  with  her  cargo;  the 
one  half  to  accrue  to  the  United  States,  and 
the  other  to  any  person  or  persons,  citizens  of 
the  United  States,  who  wlU  inform  and  prose- 
cute for  the  same. 

The  5th  section  of  this  act  authorizes  the 
President  of  the  United  States  to  instruct  the 
commanders  of  armed  vessels  ''to  stop  and  ex- 
amine any  ship  or  vessel  of  the  United  States 
on  the  high  seas,  which  there  may  be  reason 
to  suspect  to  be  engaged  in  any  traffic  or  com- 
merce contrary  to  the  true  tenor  of  the  act,  and 
if  upon  examination  it  should  appear  that  such 
ship  or  vessel  is  bound,  or  sailing  to,  any  port 
or  place  within  the  territory  of  the  French  re- 
public or  her  dependencies,  it  Is  rendered  law- 
ful to  seize  such  vessel,  and  send  her  into  the 
United  States  for  adjudication. 

It  is  by  no  means  clear  that  the  President  of 
the  United  States,  whose  high  duty  it  is  to 
''take  care  that  the  laws  be  faithfully  exe- 
cuted," and  who  is  commander  in  chief  of  the 
armies  and  navies  of  the  United  States,  might 
not,  without  any  special  authority  for  that  pur- 
pose, in  the  then  existing  state  of  things,  have 
empowered  the  officers  commanding  the  armed 
vessels  of  the  United  States,  to  seize  and  send 
into  port  for  adjudication,  American  vessels 
which  were  forfeited  by  being  engaged  in  this 
illicit  commerce.  But  when  it  is  observed  that 
the  general  clause  of  the  first  section  of  the 
"act,  which  declares  that  such  vessds  may  be 
seized,  and  may  be  prosecuted  in  any  district  or 
circuit  court,  which  shall  be  holden  within  or 
for  the  district  where  the  seizure  shall  be 
made,"  obviously  contemplates  a  seizure  within 
the  United  States;   and  that  the  5th  section 
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gives  a  special  authority  to  seise  on  the  high 
seas,  and  limits  that  authority  to  the  seizure 
of  vessels  bound,  or  sailing  to,  a  French  i>ort, 
the  legislature  seems  to  have  prescribed 
178*]  *that  the  manner  in  which  this  law  shall 
be  carried  into  execution,  was  to  exclude  a 
seizure  of  any  vessel  not  bound  to  a  French 
port.  Of  consequence,  however  strong  the  cir- 
cumstances might  be,  which  induced  Captain 
little  to  suspect  the  Flying  Fish  to  be  an  Amer- 
ican vessel,  they  could  not  excuse  the  detention 
of  her,  since  he  would  not  have  been  authorized 
to  detain  her  had  she  been  really  American. 

It  was  so  obvious,  that  if  only  vessels  sailing 
to  a  French  port  could  be  seized  on  the  high 
seas,  that  the  law  would  be  very  often  evad^ 
that  this  act  of  Congress  appears  to  have  re- 
ceived a  different  ccmstruction  from  the  ex- 
ecutive of  the  United  States;  a  construction 
much  better  calculated  to  give  it  effect. 

A  copy  of  this  act  was  transmitted'  by  the 
Secretary  of  the  Navy,  to  the  captains  of  the 
armed  vessels,  who  were  ordered  to  consider 
the  5th  section  as  a  part  of  their  instructions. 
The  same  letter  contained  the  following  clause: 
"A  proper  discharge  of  the  important  duties 
•njoinea  on  you,  arising  out  of  this  act,  will 
reouire  the  exercise  of  a  sound  and  an  impar- 
tial Judffment.  Tou  are  not  only  to  do  all  that 
in  you  lies  to  prevent  all  intercourse,  whether 
direct  or  circuitous,  between  the  ports  of  the 
United  States  and  those  of  France  or  her  de- 
pendencies, where  the  vessels  are  apparently 
as  well  as  really  American,  and  protected  by 
American  papers  only,  but  you  are  to  be  vigi- 
lant that  vessels  or  cargoes  really  American, 
but  covered  by  Danish  or  other  foreign  papers, 
and  bound  to  or  from  French  por&,  do  not 
escape  you." 

These  orders  given  by  the  executive  under 
the  construction  of  the  act  of  Congress  made 
by  the  department  to  which  its  execution  was 
assigned,  enjoin  the  seizure  of  American  ves- 
sels sailing  from  a  French  port.  Is  the  officer 
who  obeys  them  liable  for  damages  sustained 
by  this  misconstruction  of  the  act,  or  will  his 
orders  excuse  him?  If  his  instructions  afford 
him  no  protection,  then  the  law  must  take  its 
course,  and  he  must  pay  such  damages  as  are 
legally  awarded  against  him;  if  they  excuse  an 
act  not  otherwise  excusable,  it  would  then  be 
necessary  to  inquire  whether  this  is  a  case  in 
179*]  which  the  probable  cause  'which  ex- 
isted to  induce  a  suspicion  that  the  vessel  was 
American,  would  excuse  the  captor  from  dam- 
ages when  the  vessel  appeared  in  fact  to  be 
neutral. 

I  confess  the  first  bias  of  my  mind  was  very 
strong  in  favor  of  the  opinion  that  though  the 
instructions  of  the  executive  could  not  give  a 
right,  they  might  yet  excuse  from  damages.  I 
was  much  inclined  to  think  that  a  distinction 
ought  to  be  taken  between  acts  of  civil  and 
those  of  military  officers;  and  between  proceed- 
ings within  the  body  of  the  country  and  those 
on  the  high  seas.  That  implicit  obedience 
which  militarv  men  usually  pa^  to  the  orders 
of  their  superiors,  which  indeed  is  indispensably 
necessary  to  every  military  system,  appeared  to 
me  strongly  to  imply  the  principle  that  those 
orders,  if  not  to  perform  a  prohibited  act,  ought 
to  justify  the  person  whose  general  duty  it  is  to 
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obey  them,  and  who  is  placed  by  the  laws  of 
his  country  in  a  situation  which  in  general  re- 
quires that  he  should  obey  them.  I  was  strongly 
inclined  to  think  that  where,  in  consequence  of 
orders  from  the  legitimate  authority,  a  vessel  is 
seized  with  pure  mteniion,  the  claim  of  the  in- 
jured party  for  damages  would  be  against  that 
government  from  which  the  orders  proceeded^ 
and  would  be  a  proper  subject  for  negotiation. 
But  I  have  been  convinced  that  I  was  mistaken, 
and  I  have  receded  from  this  first  opinion.  I 
acquiesce  in  that  of  my  brethren,  which  is,  that 
the  instructions  cannot  change  the  nature  of 
the  transaction,  or  legalize  an  act  which,  with- 
out those  instructions,  would  have  becm  a  plaia 
trespass. 

It  becomes,  therefore,  unnecessary  to  inquire 
whether  the  probable  cause  afforded  by  the 
conduct  of  the  Flying  Fish  to  suspect  her  of 
being  an  American  would  excuse  Captain  Little 
from  damages  for  having  seized  and  sent  her 
into  port,  since,  had  she  been  an  American,  the 
seizure  would  have  been  unlawful? 

Captain  Little,  then,  must  be  answerable  in 
damages  to  the  owner  of  this  neutral  vessel, 
and  as  the  account  taken  by  order  of  the  circuit 
court  is  not  objectionable  on  its  face,  and  has 
not  been  excepted  to  by  counsel  before  the 
proper  tribunal,  this  court  can  receive  no  ob- 
jection to  it. 

There  appears,  then,  to  be  no  error  in  the 
judgment  of  the  circuit  courts  and  it  must  ba 
affinned  with  costs. 


^DUNLOP  4  CO.  V.  BALL.       [•180 

To  Induce  a  presumption  of  payment  from  the 
sfe  of  a  bond,  20  years  most  have  elapsed  excloslve 
ox  the  period  of  the  plaintlfTs  disability. 

Legal  impediments  to  the  recovery  of  British 
debts  existed  in  Virginia  nntll  the  year  1708. 

THIS  was  a  writ  of  error  to  the  circuit  court 
of  the  District  of  Columbia,  sitting  in  Alex- 
andria. The  only  question  in  the  case  arose 
upon  the  following  bill  of  exceptions : 

''In  this  case  the  plaintiffs  were  admitted  to 
be,  and  always  to  have  been,  British  subjects, 
residing  in  Great  Britain,  and  the  defendant  to 
be,  and  have  been,  a  native  and  always  a  ciU- 
zen  of  the  now  state  of  Virginia,  and  this  suit 
was  commenced  on  the  day  of  ,  in 

the  year  1802.  The  debt  was  contracted  in 
1773,  in  Virginia,  at  which  time  the  bond  was 
executed  on  which  the  suit  was  brought.  It 
was  also  admitted  that  the  plaintiffs  had  an 
agent  authorized  to  collect  their  debts,  so  far  ai 
the  plaintiffs  could  authorize  the  same  to  be 
collected,  during  the  whole  time  from  the  date 
of  the  bond  to  this  day;  which  agent  resided  in 
the  county  in  which  the  defendant  lived;  also 
open  war  subsisted  between  Qreat  Britain  and 
Vir^nia,  from  the  19th  day  of  April,  1775,  un- 
til September,  1783. 

''Further  to  repel  the  presumption  of  pay- 
ment, the  plaintiffs  produced  the  following  acts 
of  the  general  assembly  of  Virginia  upon  the 
subject  of  British  debts  contracted  before  the 
peace,  which  acts  are  in  the  words  following  :*• 
(Here  were  inserted  the  acts  dated  i»i  Mnrch, 

Cranch  2. 


1804 


DuiTLOP  ft  Co.  ▼.  Bah. 


180 


L 


1785,  and  Dec  1787;  Mav,  1781,  and  Nov. 
1781 ; )  "And  the  fourth  article  of  the  treaty  of 
peace  of  1783^  and  the  6th  article  of  the  treaty 
of  peace  of  1794,  between  Qreat  Britain  and  the 
United  States."  The  plaintiffs  also  gave  evi- 
dence that  William  Wilson,  their  agent,  deliv- 
ered over  the  bond  to  William  Hunter,  Jun.  in 
1776,  to  be  collected,  at  which  time  he  (Will- 
iam Wilson)  went  to  Europe.  And  when  he 
returned,  in  1784,  he  received  back  the  bond 
from  W.  Himter.  Some  time  after  the  year 
1780,  he  delivered  the  said  bond  to  James  John- 
son for  collection,  who  returned  it,  and  neither 
of  those  persons  stated  that  the  money,  or  any 
part,  was  collected;  that  Johnson  died  in  1797. 

Whereupon  the  counsel  for  the  defendant 
rayed  the  court  to  instruct  the  jury,  that  from 
he  length  of  time  they  ought  to  presume  pay- 
ment of  the  aforesaid  bond.  Upon  which  the 
oourt  instructed  the  jury  that  from  the 
181*]  *length  of  time  stated  in  the  facts  above 
agreed  on,  the  bond,  in  law,  is  presumed  satis- 
fled,  unless  th^  should  find  from  the  evidence 
that  interest  was  paid  on  the  bond  within  20 
years  from  the  5th  of  September,  1775,  (the 
time  of  the  last  payment,)  or  that  a  suit  or  de- 
mand was  made  on  the  said  bond  within  20 
years  from  the  last-mentioned  time,  exclusive 
(in  both  eases)  of  five  years,  five  months,  and 
twenty  days,  taken  out  of  the  act  of  limita- 
tioiis. 

To  which  opinion  of  the  Court  the  plaintiffs, 
bj  their  counsel,  except,  &c. 

The  defendant  relied  on  the  plea  of  payment, 
and  on  the  length  of  time  to  support  it. 

E.  J.  Lee,  for  the  plaintiffs  in  error,  relied 
principally  upon  the  legal  impediments  which 
ezistea  in  Virginia,  to  repel  the  presumption 
arising  from  the  lapse  of  time. 

He  contended  that  the  rule  that  the  lapse  of 
20  years  shall  induce  a  presumption  of  payment 
of  a  bondj  is  not  an  absolute  and  arbitrary 
rule,  but  at  most  is  only  prima  facie  evidence, 
and  induces  nothing  more  than  a  presumption. 

Any  circumstances  which  can  reasonably  ac- 
count for  the  delay  of  the  plaintiffs  in  prose- 
cuting their  right,  without  supposing  the  bond 
to  be  satisfied,  may  be  given  in  evidence  to  de- 
stroy that  presumption. 

From  the  jear  1774  to  1791,  the  plaintiffs 
were  incapacitated  to  maintain  a  suit,  and  to 
recover  the  money  by  legal  process. 

The  first  impediment  was  caused  by  the  ex- 
piration of  the  fee  bill  on  the  12th  of  Decem- 
ber, 1774,  whereby  the  courts  of  justice  were 
shut  against  all  persons.  This  impediment  was 
general,  and  continued  until  the  commence- 
ment of  the  war,  on  the  19th  of  April.  1775. 

From  this  period  imtil  the  peace,  in  Septem- 
ber, 1783,  the  state  of  war  prevented  British 
subjects  from  bringing  suits  in  our  courts,  if  no 
other  impediment  had  existed.  The  first  act  of 
assembly  of  Virginia,  applying  to  British  cred- 
itors in  particular,  is  that  passed  in  October, 
182*]  1777,  sequestering  ♦British  property, 
and  suspending  executions,  until  the  further 
order  of  the  legislature,  in  all  cases  where  a 
British  subject  was  plaintiff,  and  a  citizen  of 
the  conunonwealth  defendant.  Chancery  revisal 
of  Laws,  p.  64. 

The  2d  act  of  impediment  is  that  of  Novem- 
ber, 1781,  c  22,  s.  3,  p.  147»  to  suspend  execu- 
tions in  certain  cases. 
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The  3d  is  the  act  of  May,  1782,  e.  44,  a.  2,  p. 
165,  to  repeal  so  much  of  a  former  act  as  sus- 
pends the  issuing  executions  upon  certain  judg- 
ments until  December,  1783. 

The  4th  is  the  act  of  October,  1782,  to  amend 
an  act  entitled  an  act  to  repeal  so  much  of  a 
former  act  as  suspends  the  issuing  of  execu- 
tions on  certain  judgments  until  December, 
1783. 

The  5th  is  the  act  of  December,  1783,  c  45, 
p.  182,  to  revive  and  continue  in  force  the  sev- 
eral acts  of  assembly  for  suspending  the  issuing 
of  executions  on  certain  judgments  until  De- 
cember, 1783,  p.  218.  This  last  act  expired  in 
July,  1784. 

If  the  legal  impediments  had  ceased  in  the 
year  1784  with  the  expiration  of  this  act,  we 
should  still  have  been  in  time  with  our  suit:  for 
it  is  brought  within  twenty  years  from  that 
time.  But  these  impediments  did  not  cease  at 
that  period,  but  were  still  continued  by  the  acts 
of  1785  and  1787. 

In  addition  to  these  legal  impediments,  creat- 
ed by  the  acts  of  the  legislature,  were  the  deci- 
sions of  juries  and  courts  of  law  who  sup- 
ported the  plea  in  bar  that  the  plaintiff  was  a 
British  subject  for  several  years  afterwards. 

The  report  of  the  commissioners  under  the 
6th  art.  of  the  treaty  with  Qreat  Britain  men- 
tions a  number  of  cases  decided  in  the  courts  of 
Virginia  to  that  effect,  from  which  two  only 
are  supposed  necessary  to  be  cited. 

The  first  is  the  case  of  Warwiok^a  Administrth 
tors  V.  Oaakina,  in  Lancaster  county,  upon  the 
plea  that  the  testator  was  a  British  subject; 
the  suit  was  dismissed  in  March,  1788. 

*The  next  case  is  that  of  Gibson,  Don-  [*183 
aldaon  d  Hamilton,  plaintiffa,  againat  Bannia- 
ter'a  Baeoutora,  defendania,  in  Prince  George's 
county,  August,  1791,  in  which  the  plea  that  the 
plaintiffs  were  British  subjects  was  sustained. 

The  fact  is  notorious  that  it  was  the  general 
opinion  of  the  inhabitants  of  the  state,  and  of 
juries,  that  a  British  debt  could  not  be  recover- 
ed. This  is  acknowledged  to  be  the  case  in  Mr. 
Chancellor  Wythe's  report  of  the  case  of  Page 
V,  Bramton,  p.  127,  in  the  year  1793,  which  was 
the  first  in  which  it  had  been  decided  in  any  of 
the  superior  courts  that  a  British  debt  was  re- 
coverable. 

Mabshall,  ok  J,  There  can  be  no  doubt  of 
this  fact.  The  only  difficulty  is,  to  show  that 
it  requires  20  years  after  the  removal  of  the  im- 
pediments, to  create  the  presumption  of  pay- 
ment. It  may  be  a  doubt,  whether  the  same 
time  after  the  removal  of  the  impediments  is 
necessary  to  raise  the  presumption,  as  if  the 
bond  had  borne  date  at  the  tune  of  such  re- 
moval. 

Swann,  for  the  defendant,  contended,  that  the 
time  between  the  19th  of  April,  1775,  and  Sept. 
1783,  being  deducted  from  the  age  of  the  bond 
when  put  in  suit,  the  residue  l^ing  about  20 
years  and  6  months,  should  be  considered  as  the 
lapse  of  time  which  was  to  induce  the  presump- 
tion that  the  disability  of  the  plaintiff  ceased 
on  the  ratification  of  the  treaty  of  peace.  There 
are  no  cases  decided  in  the  superior  courts  of 
Virginia,  in  which  the  plea  of  disability  of  the 
plaintiff,  as  being  a  British  subject,  has  been  al- 
lowed since  the  peace.  The  cases  cited  are  coun- 
ty court  cases,  and  do  not  appear  in  the  record. 
They  are  facts  which  this  court  cannot  notice. 
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But  if  we  travel  out  of  the  record,  other  cases 
may  be  dted  from  other  counties,  in  which  con- 
trary decisions  have  taken  place.  It  is  a  fact 
that  in  Fairfax  eounty,  where  the  defendant 
always  resided,  British  debts  could  always  be 
recovered  since  the  year  1783.  If  the  cases  cited 
against  us  are  admitted  to  rebut  the  presump- 
tion, this  fact  is  equallv  strong,  and  ought  to  be 
admitted  to  support  it. 

Lee,  in  reply.  Although  it  was  stipulated  by 
184*]  the  treaty  *that  all  legal  impediments 
to  the  recovery  of  debts  should  be  removed,  yet 
that  did  not  alter  the  existing  state  of  things. 
The  obnoxious  laws  remained  in  full  force  in 
practice.  The  fact  was,  that  the  legal  impedi- 
ments were  not  removed.  We  are  not  now  to 
consider  what  the  law  ought  to  have  been,  but 
what  it  was  in  practice.  For  if  the  impossibil- 
ity of  recovering  the  debt  still  remained,  it  de- 
stroyed all  presumption  arising  from  the  lapse 
of  time. 

February  28.  Mabshall,  Oh,  J.,  delivered 
the  opinion  of  the  Court.  The  only  circumstance 
which  could  create  a  question  in  this  case  is, 
that  20  years  had  not  elapsed,  exclusive  of  the 
period  during  which  the  plaintiffs  were  under  a 
legal  disability  to  recover,  before  the  action  was 
brought. 

The  principle,  upon  which  the  presumption 
of  payment  arises  from  the  lapse  of  time,  is  a 
reasonable  principle,  and  may  be  rebutted  by 
any  facts  which  aestroy  the  reason  of  the  rule. 

That  no  presumption  could  arise  during  a 
state  of  war,  in  which  the  plaintiff  was  an  alien 
enemy,  is  too  dear  to  admit  of  doubt.  But  it 
is  not  so  clear  that,  upon  a  bond  so  old  as  this, 
the  same  length  of  time  after  the  removal  of  the 
disability  is  necessary  to  raise  the  presumption, 
as  would  be  required  if  the  bond  had  borne  date 
at  the  time  of  such  removal. 

It  appears,  from  the  decisions  of  the  courts  of 
Virginia,  from  the  pleas  in  bar  in  the  federal 
courts,  and  particularly  from  the  observations 
of  the  Chancellor  of  Virginia,  in  the  case  cited, 
that  it  was  the  general  understanding  of  the  in- 
habitants of  that  state,  that  British  debts  could 
not  be  recovered.  And,  until  the  year  1793,  there 
was  no  decision  of  the  superior  courts  that  such 
debts  were  recoverable. 

The  only  question  is,  whether,  in  case  of  an 
old  debt^  the  same  time  is  required  to  raise  the 
presumption,  as  in  the  case  of  a  debt  accruing 
since  the  impediments  have  been  removed. 

In  such  a  case  it  is  not  easy  to  establish  anew 
185*]  rule,  and  *the  Court  think  it  best  to  ad- 
here to  the  old  decisions,  that  twenty  years 
must  have  elapsed  exclusive  of  the  period  of  the 
plaintiff's  disability;  and  are  of  opinion  that 
the  circuit  court  erred  in  directing  tne  jury  that 
payment  ought  to  be  presumed. 

The  judgment  of  tne  Court  is  entered  upon 
the  minut^  in  the  following  terms: 

The  Court  having  heard  the  arguments  of 
coimsel,  and  maturely  considered  the  same,  is 
of  opinion  (and  do  adjudge,  order,  and  decree 
accordingly)  that  the  circuit  court  erred  in  in- 
structing the  jury,  "that  from  the  leneth  of 
time,  they  were  to  presume  the  bond,  in  the  rec- 
ord mentioned,  to  be  satisfied,  unless  they  should 
find,  from  the  evidence,  that  interest  was  paid 
on  the  bond  within  twenty  years  from  the  5th 
of  September,  1775,  the  time  of  the  last  pay- 
ment, or  that  a  suit  or  demand  was  made  on 
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said  bond  within  twenty  years  from  the  last 
mentioned  time,  exclusive,  in  both  cases,  of 
five  years,  five  months,  and  twenty  dajrs,  taken 
out  of  the  act  of  limitations;''  there  being  eir> 
cumstances  in  this  case  which  oppose  the  pre- 
sumption which  would  have  arisen  from  the 
length  of  time  which  has  elapsed  since  the  date 
of  the  bond. 

And  this  Court  doth  further  adjudge,  order, 
and  decree,  that  this  cause  be  remanded  to  the 
said  circuit  court,  to  be  there  tried,  with  direc- 
tions that  there  is  no  presumption  of  payment 
of  the  said  bond,  as  Erected  by  the  said  eir> 
cuit  court. 

Cited-^  Pet  420;  4  McLean  284. 


BLAKENEY  v.  EVANa 

If  a  man  agrees  to  do  certain  work,  and  he  does 
it  jointly  with  another,  he  Is  still  entitled  to  recover 
upon  the  agreement. 

A  SPECIAL  action  of  assumpsit  was  brought* 
in  the  circuit  court  of  the  District  of  Co- 
lumbia, sitting  at  Alexandria,  by  Evans  against 
Blakeney,  upon  the  following  written  agree- 
ment: 

"I  will  rent  of  Mr.  Evans  thirty-one  feet  of 
ground  on  King  street,  by  one  hundred  feet 
deep  to  a  ten  feet  alley,  for  which  lot  I  will  pay 
him  132.  10s.  per  annum,  in  yearly  payments, 
the  rent  commencing  from  the  1st  day  of  No- 
vember, 1709. 

•"I  will  also  agree  to  find  work  and  [*186 
materials  in  my  line  for  Mr.  ESvans's  houses, 
provided  he  will  find  the  same  in  his  line  for 
my  house  I  intend  to  build  on  the  above  de- 
scribed lot,  each  work  and  materials  to  be  meas- 
ured and  valued  agreeably  to  the  customary 
mode  in  Alexandria,  and  whatever  balance  there 
may  be  on  either  side  at  any  time  they  choose 
to  have  the  work  and  materials  valued,  is  to  be 
paid  in  cash  on  demand."  Signed  "Abel  Blake- 
ney, John  Evans.    September  3d,  1799." 

The  action  was  brought  to  recover  a  balance 
due  upon  this  valuation.  The  defendant  pleaded 
the  general  issue. 

The  plaintiff  produced  in  evidence  the  follow- 
ing writing:  "Alexandria,  March  23d,  1802. 
We,  the  subscribers,  being  called  on  by  Messrs. 
Evans  and  Burford,  on  the  one  part,  and  Abel 
Blakeney  on  the  other,  to  measure  and  value 
sundry  jobs  of  work  done  by  the  parties,  each 
for  the  other,  and  have  done  the  same  to  the 
best  of  our  knowledge,  and,  upon  comparing 
the  accounts,  find  a  balance  in  favor  of  Evans 
and  Burford,  of  fifty-two  pounds,  ten  shillings, 
and  one  penny."  Signed  "Daniel  Bishop, 
Isaac  McLecui;"  and  proved  by  the  said  Isaao 
McLean,  that  the  work  and  materials  were 
measured  and  valued  agreeably  to  the  custom- 
ary mode  in  Alexandria,  and  that  according  to 
such  measure  and  value,  that  balance  was  due 
from  the  defendant  to  the  plaintiff.  That  he 
and  the  said  Bishop  were  called  upon  by  Evans 
and  Blakeney,  and  not  by  the  said  Burford ;  but 
that  he  was  present,  and  the  witaiess  understood 
from  all  the  parties  that  he  was  interested  in 
the  work.  To  the  admission  of  this  evidence, 
the  defendant  took  a  bill  of  exceptions,  and 
brought  a  writ  of  error. 
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March  lit.  Tlie  transcript  of  the  record  was 
■nbmitted  to  the  court  without  argument^  who 
afRrmed  the  judgment,  with  ten  per  cent,  dam- 
ages, and  costs,  observing,  that  tne  meaning  of 
the  agreement  was,  that  each  party  should  pro- 
cure the  work  to  be  done,  and  not  that  they 
■hould  do  it  personally. 


187»]    •CHURCH  V.  HUBBART. 

If  it  be  inserted  In  a  policy,  that  "the  insurers 
are  Dot  liable  for  seizure  bj  the  Portu&ruese  for  il- 
licit trade.**  and  the  yessei  be  seized  and  condemned 
for  an  attempt  to  trade  illicitly,  the  underwriters 
are  not  liable  for  the  loss. 

The  right  of  a  nation  to  seise  Tessels,  attempting 
an  illicit  trade,  is  not  confined  to  their  harbors,  or 
to  the  range  of  their  batteries. 

Foreign  laws  must  be  proved  like  other  factM. 
They  must  be  yerified  by  oath,  or  by  some  other 
such  high  authority  that  the  law  respects  not  less 
than  the  oath  of  an  indiyidual. 

The  ceruiicaie  of  a  consul  of  the  United  States, 
under  his  seal,  is  not  sufficient.  A  certificate  of 
the  proceedings  of  a  court  under  the  seal  of  a 
person  who  states  himself  to  be  the  secretary  of 
foreign  affairs  tai  Portugal,  is  not  eyidence. 

If  the  decrees  of  the  Portuguese  colonies  are 
transmitted  to  the  seat  of  goyernment,  and  regis- 
tered in  the  department  of  state;  a  certificate  of 
Uiat  fact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would 
be  sufficient  prima  facie  eyidence. 

ERROR  from  the  circuit  court  for  the  district 
of  Massachusetts,  in  an  action  on  the  case, 
upon  two  policies  of  assurance,  whereb]^  John 
Barker  Church,  Jim.  caused  to  be  msured 
twenty  thousand  dollars  upon  the  cargo  of  the 
brigantine  Aurora,  Nathaniel  Shaler,  master, 
at  and  from  New  York  to  one  or  two  Portu- 
guese ports  on  the  coast  of  Brazil,  and  at  and 
from  thence  back  to  New  York.  At  the  foot 
of  one  of  the  policies  was  the  following  clause: 
"The  insurers  are  not  liable  for  seizure  by  the 
Portuguese  for  illicit  trade;"  and  in  the  body 
of  the  other  was  inserted  the  following:  "N. 
B.  The  insurers  do  not  take  the  risk  of  illicit 
tiBde  with  the  Portuguese." 

The  vessel  was  cleared  out  for  the  Cape  of 
Good  Hope,  and  Mr.  Church  went  out  in  her 
as  supercargo.  On  the  I8th  of  April  she  ar- 
rived at  Rio  Janeiro,  where  she  obtained  a  per- 
mit to  remain  fifteen  days,  and  where  Mr. 
Church  sold  soods  to  the  amount  of  about  700 
dollars,  which  were  delivered  in  open  day,  and 
in  the  presence  of  the  guard  which  haa  been 
previously  put  on  board,  and  to  all  appearance 
with  the  approbation  of  the  ofScers  of  the  cus- 
toms. On  the  6th  of  May  she  sailed  from  Rio 
Janeiro  bound  to  the  port  of  Para,  on  the  coast 
of  Brazil,  and  on  the  12th,  fell  in  with  the 
schooner  Four  Sisters,  of  New  York,  Peleg 
Barker,  master,  bound  to  the  same  port,  who 
agreed  to  keep  company;  and  on  the  12th  of 
June  th^  came  to  anchor  about  four  or  five 
leagues  nrom  the  land,  off  the  mouth  of  the 
river  Para,  in  the  bay  of  Para,  about  west  and 
by  north  from  Cape  Baxos,  and  about  two 
Bules  to  the  northward  of  the  cape  "on  a  me- 
ridian line  drawn  from  east  to  west."  The 
land  to  the  westward  could  not  be  observed 
from  the  deck,  but  mi^t  be  seen  from  the 
mast-head. 

The  destination  of  the  vessel  after  her  depart- 
ure from  Rio  Janeiro,  was  by  the  master  kept 
secret  from  the  crew,  at  the  request  of  Mr. 
Crukcih  2. 


Churchy  and  the  master  assigned  as  a  reason 
why  they  came  to  anchor  on  the  river  Para, 
that  th^  were  in  want  of  water  and  wood, 
which  was  truly  the  case,  the  greater  part  of 
the  water  on  board  having  beoi  caught  a  night 
or  two  before,  and  the  crew  had  been  on  an  al- 
lowance of  water  for  ten  days. 

*After  the  vessels  had  come  to  anchor,  [*188 
Mr.  Church  with  two  of  the  seamen  of  the  brig, 
and  the  mate  of  the  schooner  with  two  of  her 
seamen,  went  off  in  the  schooner's  long  boat  to 
speak  a  boat  seen  in  shore,  to  endeavor  to  ob- 
tain a  pilot  to  carry  the  vessels  up  the  river, 
that  they  might  procure  a  supply  of  wood  and 
water,  and,  if  permitted,  sell  their  cargo. 

Shortly  after  the  long  boat  had  left  the 
schooner,  the  latter  got  under  way,  (the  master 
of  the  brig  having  first  gone  on  board  of  her,) 
proceeding  towards  shore;  and  observing  a 
schooner-rigged  vessel  coming  from  the  west- 
ward, from  whom  they  expected  to  set  a  pilot, 
they  fired  a  shot  ahead  of  her  to  brmg  her  to, 
but  not  regarding  the  first  shot,  a  second  was 
fired,  when  she  came  to,  and  her  master  came 
on  board  apparently  much  alarmed,  as  if  he 
supposed  the  schooner  and  brig  to  be  French. 
The  persons  in  the  Portuguese  boat  got  off  in  a 
squall  of  wind  and  rain,  leaving  their  captain 
on  board  the  Four  Sisters. 

Mr.  Church,  and  the  others  who  went  on 
shore  with  him,  as  well  as  the  second  mate  of 
the  schooner,  who  was  sent  on  shore  with  the 
master  of  the  Portuguese  vessel,  and  in  search 
of  Mr.  Church,  were  seized  and  imprisoned; 
and  on  the  14th  of  June,  both  the  brig  and 
schooner  were  taken  possession  of  by  a  body  of 
armed  men,  on  board  of  three  armed  boats,  and 
carried  into  Para.  The  masters  and  crews  were 
imprisoned,  and  underwent  several  examina- 
tions, the  principal  object  of  which  seemed  to 
be  to  ascertain  wnether  they  were  not  employed 
by  some  of  the  belligerent  powers  to  examine 
the  coast,  Ac  whether  they  nad  not  come  with 
intention  to  trade ;  whether  they  had  not  traded 
at  Rio  Janeiro,  and  why  they  had  kept  so  close 
along  the  coast.  They  denied  the  intention  to 
trade,  but  alleged  that  they  were  obliged  to  put 
in  for  wood  and  water,  and  to  refit.  On  the 
28th  of  July,  the  master  of  the  brig  was  put  on 
board  a  vessel  for  Lisbon,  but  was  taken  on  the 
passage  by  a  Spanish  vessel,  and  sent  to  Porto 
Rico,  from  whence  he  obtained  a  passage  to  the 
United  States.  The  brig  Aurora  was  armed 
with  two  carriage  guns  mounted,  and  about 
one  hundred  weight  of  powder. 

It  was  in  evidence  also,  that  when  vessels  be- 
longing to  foreigners  go  into  Rio  Janeiro,  they 
allege  a  pretense  of  *want  of  repairs,  [*189 
want  of  water,  or  something  of  that  kind,  on 
representinjif  which,  they  obtain  leave  to  sell 
part  of  their  cargo  for  repairs,  and  to  remain  a 
certain  time,  usimlly  twenty  days,  and  then,  by 
makinff  presents  to  the  officers,  they  are  not 
prevenTea  from  selling  the  whol*;  but,  without 
those  presents,  th^  would  probably  be  in- 
formed against.  Such  trade  is  a  prohibited 
trade,  but  it  is  frequently  done  without  a  bribe. 

The  def^idant,  ia  prove  that  the  trade  was 
illicit,  offered  a  copy  of  a  law  of  Portugal,  en- 
titled "A  law  by  which  foreign  vessels  are  pro- 
hibited from  entering  the  poixs  of  India,  Brazil, 
Guinea,  and  Islands,  and  other  provinces  of 
Portugal,"  which,  after  reciting  a  prior  law  of 
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1601,  prohibiting  foreign  yessels,  and  foreign- 
•crs  of  whatever  station  or  quali^,  to  go,  either 
from  the  ports  of  Portugal,  or  from  anv  other 
ports  whatever,  to  the  conquests  of  Brazil,  with- 
<mt  special  license  of  the  king,  ordains,  'That 
from  the  day  of  the  publication  hereof,  no  ves- 
«el  whatever,  of  any  foreup  nation,  shall  be  per- 
mitted to  go  to  India,  Brazil,  Guinea,  or  Isl- 
ands, nor  to  any  other  province  or  islands  of 
my  conquests,  either  already  discovered,  or  that 
may  be  discovered  hereafter."  (The  Azores  and 
Madeira  are  excepted.)  ''and  I  am  further 
pleased  to  order,  that  no  stranger  whatever  shall 
oe  permitted  to  go  in  any  vessels  belonginff  to 
my  subjects,  even  though  he  be  an  inhabitant 
«f  my  kingdoms."  "And  any  foreign  vessel  that 
shall  hereafter  go  to  any  of  the  said  ultrama- 
rine ports  against  the  contents  of  this  my  law, 
I  am  pleased  to  order,  that  it  shall  be  seized 
with  all  the  cargo,  as  well  that  of  the  master 
and  proprietors  of  the  said  vessel,  as  of  any 
<rther  persons;  and  further,  that  all  those  who, 
on  board  of  said  foreign  vessels,  shall  load  any 
goods  or  merchandise,  shall  lose  all  whatever 
else  they  possess,  and  th^  shall  be  banished 
for  life  to  Africa,  without  remission,  and  no 
petition  for  pardon  shall  be  received  from  them, 
nor  shall  it  be  valid  even  if  dispatched;  and 
any  foreigner  who,  in  any  ship  of  his  own,  or 
any  other,  or  in  anv  ship  or  vessel  of  my  sub- 
jects, shall  go  to  said  ports  contrary  to  this  my 
law,  besides  incurring  the  loss  of  all  his  prop- 
erty, shall  likewise  incur  the  penalty  .of  deatn, 
which  shall  be  put  in  execution  against  him 
without  appeal,  bv  order  of  any  governor,  cap- 
tain or  judge  before  whom  they  are  accused, 
190*]  even  if  such  execution  *in  other  caseB 
ahould  not  come  within  their  authority;  and  the 
same  penalty  of  death  shall  be  incurred  by  any 
<if  my  subjects  who  shall  freight  said  vessels,  or 
by  any  other  manner  send  them  either  on  their 
own  account,  or  on  any  other  person's  account, 
to  said  ultramarine  possessions,  which  shall  be 
put  into  execution  against  them  in  the  manner 
above  mentioned,  without  appeal.  And  all 
those  who  in  any  manner  shall  go  against  this 
my  law,  may  be  denounced  by  any  person  what- 
ever, and  the  denouncer  shall  be  entitled  to,  and 
receive  one-half  the  goods  appertaining  to  the 
accused,  and  the  other  half  snail  be  forfeited  to 
my  treasury.  And  I  am  further  pleased  to  or- 
der, that  all  those  who  from  henceforth  shall 
in  any  manner  act  against  the  said  law  made  bv 
the  king  my  father,  whom  God  keeps,  or  shall 
change  their  voyage,  or  cause  the  same  to  be 
done,  shall  be  accused  in  the  manner  above 
mentioned  by  any  person  whatever.  And  I 
hold  as  strong  and  valid  all  the  contents  of  this 
my  law,  and  order  that  it  should  be  fully  com- 
plied with  and  observed,  notwithstanding  any 
contrary  laws,  orders,  gifts,  privileges,  contracts, 
or  any  grants  either  general  or  particular,  being 
all  hereby  repealed,  as  if  each  one  in  particular 
was  herein  motioned.  And  this  law  shall  be 
as  valid  as  any  letter  made  in  my  name,  signed 
\}j  myself,  and  passed  through  chancery,  not- 
withstanding the  ordinance  of  book  the  second, 
title  the  40tn,  which  orders  the  contrary.  And 
that  the  knowledge  of  the  contents  hereof  should 
be  made  manifest  to  all,  I  order  the  High  Chan- 
cellor to  cause  it  to  be  published  in  chancery, 
and  to  pass  a  certificate  of  the  same  on  the  back 
hereof,  and  have  it  registered  in  the  books  of 


n^  exchequer  court,  India  house,  custom  house 
of  this  ci^  of  Lisbon,  and  in  all  other  parts  of 
the  kingdom  of  Portugal;  for  which  purpose 
the  comptroller  of  my  exchequer  shall  send 
copies  hereof  to  the  said  ports,  and  similar  ones 
to  all  the  ports  in  India,  Brazil,  Guinea,  and 
Islands,  to  the  end  that  this  my  law  be  there 
published  and  registered,  and  reach  to  tiie 
knowledge  of  all.  Made  in  Valladolid,  the  IStli 
of  March,  1605. 

"The  Secretary  Luis  de  Figueiredo  had  it 
written. 

(Signed)  'Ttafo.* 

•"I,  William  Jarvis,  Consul  of  the  [*191 
United  States  of  America,  in  this  city  of  Lis- 
bon, Ac.  do  hereby  certify  to  all  whom  it  may 
or  doth  concern,  that  the  law  in  the  Portuguese 
language,  hereunto  annexed,  dated  the  18th 
March,  1606,  is  a  true  and  literal  copy  from  the 
original  law  of  this  realm  of  that  date,  prohib- 
iting the  entry  of  foreign  vessels  into  the  col- 
oniee  of  this  kingdom,  and  as  such,  full  faith 
and  credit  ought  to  be  given  it  in  courts  of  judi- 
cature or  elsewhere.  I  further  certify,  that  the 
foregoinff  is  a  Just  and  true  translation  of  the 
aforesaid  law. 

"In  testimony  whereof,  I'  have  hereunto  set 
my  hand  and  affixed  my  seal  of  office,  at  Lisbon, 
this  12th  day  of  April,  1803. 

(Signed)  "William  JaxvibJ* 

Another  law  was  produced,  said  to  be  made 
at  Lisbon,  on  the  8th  of  February,  1711,  oerti* 
fied  in  the  same  manner,  entitled,  "A  law  in 
which  is  determined  the  non-admission  of  for- 
ei^  vessels  into  the  ports  of  the  conquests  of 
this  kingdom,"  which  directs,  "That  orders 
should  be  given  to  the  governors  of  the  con- 
quests, not  to  admit  into  any  of  their  ports  the 
vessels  of  any  foreign  nation,  unless  tney  went 
in  with  the  fleets  of  this  kingdom,  and  returned 
with  the  same,  in  conformity  to  treaties,  or 
obliged  by  tempestuous  weather,  or  for  want 
of  provisions;  m  which  cases,  providing  them 
witn  the  necessaries  they  require,  they  ought  to 
be  ordered  out  again,  without  permitting  them 
to  do  any  business;  and,  as  this  cannot  he  done 
without  the  consent  and  tolerance  of  the  gov- 
ernors, which  requires  a  speedy  and  efficacious 
remedy  on  accoimt  of  the  consequences  which 
may  result  from  a  toleration  and  overlooking  of 
this  traffic,  and  the  equity  of  justice  requiring 
that  so  great  an  injury  should  be  avoided,  ana 
the  inflicting  a  pumshment  on  those  who  should 
in  any  way  be  concerned  in  such  an  illicit  trade 
with  foreigners;  I  am  pleased  to  order  that  the 
persons  who  shall  traffic  with  them,  or  shall 
consent  that  such  traffic  shall  be  carried  on, 
or,  knowing  it,  shall  not  hinder  it,  such  person, 
being  a  governor  of  any  of  the  ultramarine 
con<juests,  *shall  incur  the  penalty  of  [*192 
paying  to  my  treasury  the  three  doubles  of  the 
salary  which  he  receives,  or  may  have  received, 
by  such  office  of  governor,  besides  losing  all  the 
Qfifts  he  holds  from  the  crown,  and  remain- 
ing inhibited  from  ever  being  employed  in  any 
other  offices  or  governments  for  the  future; 
such  person  being  an  officer  in  the  army,  or  of 
justice,  or  any  other  private  person,  beinff  a 
Portuguese  and  a  subject  of  this  kingdom,  shall 
incur  the  penalty  of  confiscation  of  ail  his  goods 
and  possessions,  one-half  for  the  denouncer, 
and  uie  other  half  for  mj  royal  treasury." 
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Then  follow  other  proTisions  for  the  detection 
mnd  punishment  of  offenders  against  the  law; 
and  an  order  to  all  governors  of  the  ultrama- 
rine conquests  to  cariy  it  into  execution,  and 
that  it  should  be  published  and  registered  in  all 
necessary  places. 

To  prove  that  the  vessel  was  seized  for  illicit 
trade,  the  defendant  produced  the  following 
paper,  purporting  to  be  a  copy  of  ''the  sentence 
of  the  governor  of  the  t»kpital  of  Para,  on  the 
brig  Aoronu* 

''In  consequence  of  the  acts  of  examination 
made  on  board  the  bris  Aurora,  questions  put 
to  Nathaniel  Shaler.  who  it  is  said  is  the  cap- 
tain of  her,  and  to  those  said  to  be  the  officers 
and  crew,  and  according  to  the  act  of  examin- 
ation, made  in  the  journal  annexed,  which 
they  present  as  such  passport  and  dispatches, 
together  with  other  papers;  I  think  the  motives 
.hereby  alleged  for  naving  put  into  a  port  of 
this  establishment  are  unprecedented  and  in- 
admissible, and  the  causes  assigned  cannot  be 
proved.  I  therefore  believe  it  to  be  all  affected 
for  the  purpose  of  introducing  here  commercial 
and  contraband  articles  of  wnich  the  cargo  is 
eomposed;  (if  there  are  not  other  motives  be- 
sides these,  of  which  there  is  the  greatest  pre- 
sumption ; )  1st.  Because  it  cannot  be  supposed 
that  an  involuntarr  want  of  water  and  wood 
would  take  place  in  thirty-four  days'  voyage 
from  Rio  Janeiro,  where  the  said  vessel  was 
provided  with  every  necessary,  until  she  passed 
the  Salinas,  without  alleging  and  proving  an 
unforeseen  accident  when  there  was  none  in 
sixty-four  days'  passage  from  New  York  to 
said  port  of  Rio  Janeiro,  and  it  appears  by  these 
193*1  papers,  and  by  the  information  *from 
the  commanders  of  registry  or  guard  at  the 
Salinas,  and  it  is  not  to  be  believed  that  th^ 
did  not  see  that  land  at  the  hour  of  the  morn- 
ing which  they  passed  it  on  the  9th  day  of  the 
present  month,  as  well  as  they  were  seen;  and 
when  it  ought  to  be  supposed  that  they  should 
have  solicited  immediately  the  remedy  for  such 
urgent  necessity  as  they  wished  to  make  it.  2d. 
Because,  after  they  were  in  sight  and  opposite 
to  the  village  of  vigia  on  the  12th  of  the  said 
month,  having  also  got  clear  and  passed  safely 
by  the  shoals,  and  after  by  violent  means  hav- 
ing boarded  and  obliged  different  vessels  to 
board  him,  it  does  not  appear  that  any  of  those 
that  were  brought  to  the  village  as  prisoners, 
alleged  the  want  of  water  as  a  motive  for  com- 
ing in,  nor  that  they  had  made  the  least  en- 
deavors, or  demanded  to  be  supplied  with  such 
want;  it  being  very  well  known,  on  the  con- 
trary, that  all  their  endeavors  were  to  obtain 
Pratic,  and  to  proceed  to  this  capital,  alleging 
the  pretext  of  being  leaky,  but  which,  from 
the  examination  made  on  board  by  the  masters 
of  the  arsenal,  did  not  appear  to  be  true.  3d. 
And,  finally,  because  in  the  space  of  eight  or 
ten  days  from  the  time  they  passed  the  cape 
of  St.  Agostinho,  till  they  passed  by  the  Sali- 
nas, should  their  want  of  water  be  true,  they 
might  have  supplied  themselves  with  it,  in  any 
of  the  numerous  ports  on  the  northern  coast  of 
the  Brazils  till  that  of  Pemambuco,  or  they 
would  have  directed  their  course  directly  for 
the  destined  port  of  Martinico  and  Antilles  as 
they  say:  it  appearing  very  strange  they  should 
come  to  sound  all  the  coast,  the  excuse  of  the 
winds  not  being  admissible.  But  by  the  same 
Oraneh  2. 


informer's  journal  it  appears  that  from  the  28th 
of  May,  when  by  observation  they  were  north- 
ward of  St.  Agostinho,  they  had  constantly  the 
trade  winds  upon  the  quarter  until  the  3d 
instant,  with  which  th^  steered  always  along 
the  coast,  when  they  ought  only  to  have  gone 
to  this  latitude  to  have  continued  the  same 
winds  to  the  said  islands,  and  to  have  got  clear 
of  the  calms  and  currents  of  the  coast;  if  it  had 
not  been  their  only  intention  to  look  for  the 
same  coast  and  to  this  port  for  business  and 
smuggling,  which  he  could  not  perform  at  the 
Rio  Janeiro  for  the  reason  which  is  specified 
in  the  letters  annexed  to  folio—;  it  being  pre- 
sumed that  the  master  of  this  brigantine 
*ought  to  be  understood  as  having  the  [*194 
same  disposition  as  that  of  the  schooner  Four 
Brothers,  with  which  he  sailed  and  fell  into 
conversation. 

"Therefore,  I  eonmiand,  that  in  conformity 
to  the  law  made  on  the  5th  October,  1715,  the 
observance  of  which  has  been  so  repeatedly  rec- 
ommended and  revived  to  me  by  government, 
let  their  papers  be  brought  to  the  house  of  jus- 
tice to  be  continued  as  prescribed  in  the  same 
law  and  laws  of  the  kingdom,  (they  remaining 
in  prison  until  the  final  decision,)  for  whi<£ 
they  gave  cause  bj  the  hostile  means  which 
they  practiced. 

^Palace  of  Para,  the  27th  June,  1801. 
"D.  Franoisoo  de  Bwma  Ooutinho,** 

''On  the  27th  June,  1801,  these  deeds  were 
given  to  me  by  his  excellency  the  Governor 
and  Captain  General  of  State,  D.  Francisco  de 
Souza  Coutinho,  with  his  sentence  ut  supra,  of 
which  I  made  this  term ;  and  I,  Joseph  Damazo 
Alvares  Bandiera,  wrote  and  finished  the  same. 

''It  is  hereby  determined  by  the  court,  &e. 
that  in  the  certainty  of  it  being  affected  and 
unprecedented  that  the  brig  Aurora,  Oeiptain 
Nathaniel  Shaler,  putting  into  this  port  as  in 
the  decision  fol.  43 ;  as  it  is  justlv  declared  and 
adopted  for  the  same  incontestable  causes  there 
specified,  that  in  consequence  thereof,  and  of 
tne  respective  laws  thereto  applying,  she  ought 
to  be  condemned,  they  concurring  to  convince 
that  it  was  the  project  of  the  said  captain  (if 
he  had  no  other  reason  besides  these,  of  which 
there  is  suspicion )  to  look  for  a  market  for  the 
merchandise  which  were  found,  not  only  as  it 
appears  by  the  letters  hereto  annexed,  but  in 
the  society  and  conversation  in  which  he  sailed 
with  the  schooner  Four  Brothers,  which  cap- 
tain is  convicted,  by  very  clear  oroofs,  of  such 
nn  intention,  and  the  same  specious  pretext 
with  which  he  pretends  to  color  the  cause  for 
putting  into  this  port,  manifesting  in  this  man- 
ner that  he  was  not  itmorant  of  the  laws  of  the 
state  concerning  coming  in  and  doing  business 
therein. 

•"Therefore,  they  declare  him  to  [•IBS 
have  incurred  the  transgression  of  the  order 
fol.  1  to  107,  and  decree  of  the  18th  March, 
1605,  and  they  order  that  after  proceeding  in 
the  sequester  on  the  vessel  and  cargo,  to  send 
the  captain  as  prisoner,  with  the  necessary  in- 
formation by  the  competent  secretary,  that  his 
Royal  Highness  may  be  pleased  to  determine 
about  him,  as  may  be  his  royal  pleasure. 

"Para,  27th  June,  1801.  D.  Jono  de  Almei- 
da de  Mello  de  Castro,  of  the  Council  of  State 
of  the  Prince  Resrent  our  Lord,  and  his  minister 
and  Secretary  of  State  of  the  foreign  affairs  and 
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war  department,  fte.  do  herelyy  certify  that  the 
present  is  a  faithful  copy  taken  from  the 
original  deed  relative  to  the  brig  Aurora.  In 
witness  whereof,  I  order  this  attestation  to  be 
passed  and  goes  by  me  sipped  and  sealed  with 
the  seal  of  mj  anns.  Lisbon,  the  27th  Jan- 
uary, 1803. 

"Signed, 
D,  Jano  de  Almeida  de  Metto  de  Oaafro,*' 

*%  William  Janris,  Consul  of  the  United 
States  of  America,  in  this  city  of  Lisbon,  Ac, 
do  hereby  certify  unto  all  whom  it  may  con- 
cern, that  the  foregoing  is  a  true  and  just 
translation  of  a  copy  from  the  proceedings 
against  the  brig  Aurora,  Nathaniel  Shaler 
master,  at  Para,  in  the  Brazils,  which  is  here- 
to annexed  and  attested  by  His  Excellency 
Don  Jono  de  Almeida  de  Mello  de  Castro, 
whose  attestation  is  dated  the  27th  January, 
1803. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  aflSxed  my  seal  of  office,  in  Lis- 
bon, this  Idth  day  of  April,  one  thousand  eight 
hundred  and  three. 

"William  Jabvib." 

The  bill  of  exceptions,  besides  the  foregoing, 
stated  a  variety  of  dispositions,  papers  and 
other  evidence,  which  it  is  deemed  unnecessary 
here  to  insert,  and  then  proceeded  as  follows: 

"Whereupon  the  said  i^intiff  did  then  and 
there  insist,  before  the  said  court,  that  the  said 
paper  writings  offered  in  evidence  as  aforesaid, 
106*1  by  the  defendant  ought  *not  to  be  ad- 
mitted and  allowed  to  be  ffiven  in  evidence  to 
the  jury  on  the  said  trial,  In  behalf  of  said  de- 
fendant; but  the  said  judges  did  then  declare 
and  deliver  their  opinions,  that  the  same  paper 
writings  ought  to  be  admitted  in  evidence  to 
the  jury. 

"Whereupon  the  said  counsel  for  the  said 
defendant,  did  then  and  there  insist,  before  the 
said  judges,  that  the  said  several  matters  so 
produced,  and  given  in  evidence  on  the  part  of 
the  said  defendant  as  aforesaid,  were  sufficient, 
and  ought  to  be  admitted  and  allowed  as  suffi- 
cient evidence,  to  prove  that  the  loss  of  the  said 
brig  and  cargo  was  by  a  peril  within  the  ex- 
ception made  in  the  aforesaid  policies  respect- 
ing seizure  by  the  Portuguese  ror  illicit  trade; 
and,  therefore,  that  the  said  Church  ought  to 
be  barred  of  his  aforesaid  action,  and  the  said 
defendant,  acouitted  thereof.  And  thereupon 
the  said  defenoant  by  his  counsel,  did  then  and 
there  pray  the  said  judges  to  admit  and  allow 
the  said  matters  and  proof,  so  produced  and 
given  in  evidence  for  the  defendant  aforesaid, 
to  be  sufficient  evidence  to  bar  the  said  Church 
of  his  action  aforesaid. 

"But  to  this  the  counsel  of  said  John  Bar- 
ker Church,  Jun.  on  behalf  of  said  Church,  did 
insist  before  the  said  court,  that  the  matters 
and  evidence  aforesaid,  so  produced  and  proved 
on  the  part  of  the  said  defendant  were  not 
sufficient,  nor  ought  to  be  admitted  or  allowed, 
to  bar  the  plaintiff  of  his  action,  and  that  it 
did  not  prove  the  loss  of  the  said  brig  and  car- 

S>  to  be  by  a  peril  within  the  exception  con- 
ined  in  said  policies,  respecting  seizure  by 
the  Portuguese  for  illicit  trade,  but  that  the 
evidence,  on  the  part  of  the  plaintiff,  did  prove 
the  same  loss  to  nave  happened  through  a  peril 
for  which  the  underwriters  on  said  policies 
were  liable,  by  the  terms  thereof. 
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"And  the  said  William  OuAaog,  Bsq.  did 
then  and  there  deliver  his  opinion  to  the  jury 
aforesaid,  in  the  words  following,  to  wit: 

'The  first  objection  to  this  action  is  that  it 
is  brought  in  the  name  of  John  B.  diurchy 
Jun.  when  the  contract  was  not  made  with  him, 
but  with  his  father,  John  B.  *Chureh.  [*197 
But  from  the  evidence  of  Mr.  Samuel  Blagge, 
it  is  plain  the  policy  was  made  for  the  son,  in 
pursuance  of  the  express  application  and  di- 
rection of  the  witness.  The  property  of  ship  and 
cargo  is  proved  to  be  in  the  plaintiff. 

"The  principal  question  is,  whether  the  brig 
Aurora  and  cargo  (insured  by  these  polideB) 
were  seized  by  the  Portuguese  for  (or  on  ac- 
count of)  illicit  trade?  If  so  seized,  the  insurer 
is  not  liable;  if  not  seized  for  illicit  trade,  the 
defendant  must  answer  for  the  sums  by  him 
insured. 

"The  brig  went  to  Brazil  for  the  purpose  of 
trade;  first  to  Rio  Janeiro,  where,  with  leave, 
part  of  the  cargo  was  sold,  then  proceeded  to 
Para.  It  is  pretty  well  understood  that  a  trade 
there  is  illicit  and  prohibited,  unless  particular 
license  can  be  obtained;  sometimes  it  is  ob- 
tained, sometimes  not;  and  in  want  of  leave 
seizures  have  been  made. 

"It  seems  that  the  seizure  and  sequestration 
which  took  place  at  Para,  were  on  account  of 
attempting  to  trade  there.  The  sentence  of  the 
governor  of  Para  appears  to  me  decisive  as  to 
this  point,  that  there  was  an  attempt  to  trade, 
and  that  was  against  the  effect  of  the  Portu- 
guese law  referred  to  in  the  decree.  It  is  con- 
tended that  this  vessel  was  not  within  the 
Portuguese  dominions,  and,  therefore,  not  in 
violation  of  any  of  their  laws. 

"It  appears  that  the  vessel  was  hovering  on 
the  coast  of  Para,  and  anchored  upon  that 
coast,  and  that  the  plaintiff,  with  others  from 
the  vessel,  went  on  snore  in  the  boat  among  the 
inhabitants. 

"It  is  said  that  this  sentence  has  no  appear- 
ance of  an  admiralty  decree;  but  there  does 
not  appear  anv  other  authority  at  Para  to  con- 
demn for  illicit  trade  than  that  of  the  govern- 
or. The  governor  does  undertake  to  decide, 
and  I  do  not  know  that  he  had  not  authority, 
according  to  their  modes  of  colony  government, 
so  to  do.  One  thing  seems  certain,  that  is,  that 
the  property  was  seized  and  sequestered  and 
taken  away,  by  *the  governor's  sen-  ['lOS 
tence  on  account  of  prohibited  trade;  in  part 
at  least. 

"As  to  a  design  against  the  country,  it  is 
said  there  were  suspicions.  It  does  not  seem 
probable  that  the  government  of  Para  could 
seriously  think  the  country  endangered  by  a 
few  Americans  coming  with  a  cargo  for  trade. 

"I  am,  therefore,  of  opinion,  that  it  falls 
within  the  meaning  and  true  intent  of  the  ex- 
ceptions in  the  policies,  viz. :  'that  the  insurers 
should  not  be  liable  for  seizure  by  the  Portu- 
guese for  illicit  trade,'  and  that  you  ought  to 
find  for  the  defendant." 

"Whereupon  the  said  counsel  for  the  plain- 
tiff did  then  and  there,  in  behalf  of  the  plain- 
tiff, except  as  well  to  the  said  opinion  of  the 
said  judges  in  relation  to  the  said  paper  writ^ 
ings,  as  to  the  opinion  of  the  said  Cushing, 
delivered  to  the  said  jury,"  Ac 

Stodcton,  for  plaintiff  in  error,  contended 
that  the  circuit  court  had  erred,  1st.  On  the 
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general  merits  of  the  ease;  and,  2d.     In  ad- 
mitting improper  evidence  to  go  to  the  jury. 
Ist.  As  to  tne  merits.   The  exception  in  the 

e slides  is  of  the  case  of  seizure  for  illicit 
ade,  nor  of  seizure  for  an  attempt  to  trade. 
Tlie  latter  case  is  within  the  policy,  and  is  one 
of  the  risks  which  the  underwriters  haVe  taken 
upon  themselves.  Actual  trade,  and  a  conse- 
quent seizure  therefore,  must  both  concur  in 
order  to  protect  the  underwriters.  The  evi- 
dence stated  in  the  record,  if  it  proves  any- 
thing, does  not  show  that  the  seizure  was  for 
any  act  of  illicit  trade.  To  make  the  most  of 
it  would  be  to  say  that  it  was  a  seizure  on  sus- 
picion. But  it  rather  seems  to  be  an  act  of 
violence,  a  marine  trespass,  not  warranted  even 
hj  the  law  which  the  defendant  has  produced. 
It  appears  in  the  record  that  the  trade  nas  been, 
generally  speaking,  interdicted  ever  since  the 
▼ear  1691,  and  that  this  fact  was  known  to 
both  parties.  Every  general  history  of  the 
country  proves  the  general  prohibition  of  the 
trade,  but  that  it  is  sometimes  permitted.  The 
intent  to  trade  is  not  an  illicit  trade.  The  real 
import  of  the  policy  is  this,  'Ve  know  the 
general  prohibition  of  the  trade,  but  that  per- 
mission 18  sometimes  granted.  Qo  on  with  the 
190*]  vovage,  *try  to  p^t  permission,  but  see 
that  you  do  not  trade  without  leave;  if  you  do, 
it  is  not  at  our  risk.  Underwriters  are  always 
presumed  to  know  the  nature  of  the  voyage, 
and  the  course  of  the  trade.  "In  general," 
says  Lord  Mansfield,  in  Pelley  v,  B^al  Ex, 
Insurance  Co.  Park.  42,  43,  (47,)  ''what  is 
usually  done  by  such  a  ship  in  sudi  a  voyage, 
is  understood  lo  be  referred  to  by  every  policy 
and  to  make  ftJP&i^  o^  ^^  <^  much  as  if  it  were 
expressed."  The  same  principle  is  recognized 
in  Noble  v,  Eennatoay  Park,  (49,)  44,  Doug, 
512. 

No  objection  can  be  taken  to  the  policy  be- 
oause  it  was  upon  a  voyage  for  a  trade  illicit  by 
the  laws  of  Portugal,  although  a  policy  upon 
a  trading  voyage  imule  illcml  by  our  own  laws, 
might  be  vacated.  Park,  268,  (236,)  DeUnada 
V.  Motteuw.  Planohe  v,  Fletcher,  and  Lever  v, 
Fletcher, 

The  intention  to  trade  can  never  be  construed 
an  actual  trading.  The  difference  between  the 
intent  and  the  act,  in  the  case  of  a  deviation, 
is  taken  in  Park,  359,  (314,)  Foeter  v.  WUmer, 
and  Carter  v.  Royal  Eos,  Insurance  Oo, 

If  the  intention  could  be  taken  for  the  act, 
the  vessel  might  have  been  seized  by  the  Portu- 
guese on  the  very  dav  she  left  New  York,  and 
the  underwriter  would  be  discharged. 

The  sentence  does  not  go  on  the  ground  of 
illicit  trade.    At  most  it  only  expresses  a  sus- 

Ideion.  Besides,  the  vessel  was  seized  five 
eagues  from  the  land,  at  anchor  on  the  high 
seas.  The  seizure  was  not  justified  by  their 
own  laws.  She  was  not  within  their  territorial 
jurisdiction.  By  the  law  of  nations  territorial 
jurisdiction  can  extoid  only  to  the  distance  of 
cannon  diet  from  the  shore.  Vattel,  b.  1,  e.  23, 
8.  280,  289.  A  vessel  has  a  right  to  hover  on 
the  coast.  It  is  no  cause  of  condemnation.  It 
can,  at  most,  justify  a  seizure  for  the  purpose 
of  obtaining  security  that  she  will  not  violate 
the  laws  of  the  country.  Hie  law  which  is 
produced  forbids  the  vessel  to  enter  a  port,  but 
does  not  authorize  a  seizure  upon  the  open  sea. 
Great  Britain,  the  greatest  commercial  nation 
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in  the  world,  has  extended  her  revenue  laws 
the  whole  length  of  the  law  of  nations,  to  pre- 
vent smuggling.  But  she  authorizes  seizures 
of  vessels  only  within  the  limits  of  her  ports, 
or  ♦within  two  leagues  of  the  coast;  [*200 
and  then  only  for  the  purpose  of  obtaining 
security.    4  Bac  Abr.  543. 

The  reason  that  the  supercargo  went  on  shore 
was  the  want  of  water;  and  the  evidence  proves 
that  the  want  was  real.  For  this  purpose  he 
had  a  right  to  ^  on  shore,  and  although  he 
thereby  placed  his  person  in  their  power,  yet 
that  did  not  brin^  the  vessel  into  port. 

The  sentence  is  not  evidence  of  the  facts 
which  it  recites.  It  is  conclusive  only  as  to  the 
veipr  point  of  the  judgment.  Peake's  Law  of 
Evidence,  46,  47.  It  shows  on  its  face  that  the 
seizure  was  made,  not  for  an  actual  trading, 
but  on  suspicion  of  an  intention  to  trade. 

2d.  The  circuit  court  erred  in  admitting  the 
evidence  which  was  objected  to. 

1.  It  did  not  appear  to  be  the  sentence  of  a 
court  having  competent  jurisdiction.  4  Rob. 
55,  The  Henriok  and  Maria,  "A  legal  sen- 
tence must  be  the  result  of  legal  proceedings, 
in  a  legitimate  court,  armed  with  competent 
authority  upon  the  subject  matter,  and  upon 
the  parties  concerned;  a  court  which  has  the 
means  of  pursuing  the  proper  inquiry,  and  of 
enforcing  its  decisions." 

The  court  may,  perhaps,  take  judicial  notice 
of  the  proceedings  of  a  court  of  admiralty,  but 
this  cannot  apply  to  the  sentence  of  a  governor. 
The  circuit  judge  declared  the  sentence  to  be 
evidence,  because  he  did  not  know  that  there 
was  any  other  tribunal.  But  the  jurisdiction 
of  the  court  ought  to  appear.  The  laws  which 
are  produced  do  not  show  the  authority  of  the 
governor  to  condemn.    Peake's  L.  E.  47.  48. 

2.  But  the  laws  themselves  are  not  sufficiently 
authenticated.  They  are  only  certified  by  a 
secretary  of  state  with  his  sign  manual  and 
private  seal.  They  ought  at  least  to  be  certified 
under  the  great  seal.  A  private  act  of  this 
country  must  be  proved  by  a  sworn  copy  com- 
pared with  the  rolL  So  of  foreign  laws.  They 
must  be  proved  as  facts,  by  testimony  in  court. 
1  P.  Wms.  431,  Freemoult  v,  Dedire.  CJowp.  174, 
Mostyn  v,  Fabrigas,  2  East,  260, 272, 273,  Collet 
V,  Lord  Keith, 

*It  appears  by  the  testimony  in  the  [*201 
record  that  the  vessel  was  not  seized  for  an  at- 
tempt to  trade  but  captured  on  suspicion  of  be* 
ing  an  enemy,  or  as  a  spy  sent  by  the  French. 

3.  The  sentence  is  not  duly  authenticated. 
Is  a  secretary  of  state  a  proper  certifying  officer 
of  a  judgment  of  a  court  in  the  colonies?  lb 
ascertain  what  is  .a  sufficient  mode  of  authenti- 
cation, the  principles  of  the  common  law  must 
be  our  guide.  By  that  law  there  are  only  three 
modes.  1.  Exemplification  under  the  great  seal; 
2.  A  sworn  copy  proved  by  a  person  who  has 
compared  the  copy  with  the  original;  3.  The 
certificate  of  an  officer  speoiaUy  authorized 
ad  hoc 

It  has  not  even  the  seal  of  the  court.  If  tho 
court  had  no  seal,  that  fact  ought  to  have  been 
proved.  Why  was  it  not  certified  under  the 
great  seal?  One  nation  will  take  notice  of  the 
national  seal  of  another.  Why  was  not  the 
American  consul  sworn?  Of  wnat  validity  is 
the  certificate,  or  the  seal  of  a  consul?  Why 
have  they  not  produced  a  sworn  copy  of  ^e 
proceedings?     An  American  consul  U  not  a 
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oeiiifTiiiff  ofBoer.  The  court  can  take  no  more 
notice  oihis  certificate  than  of  that  of  a  private 
person.  There  is  no  case  to  be  found  in  a  court 
of  common  law  where  it  has  ever  been  received 
as  evidence.  Bull,  N.  P.  226,  227,  228,  229,  10 
Go.  93,  Leyfield'a  Case,  9  Mod.  66,  Anon,  1 
Hod.  117,  Oreene  v.  Proude.  2  Snow.  232, 
Hughea  v,  Oomeliua,  2  Lord  Raym.  863,  Oreen 
V.  Walker,    Peake's  L.  E.  48. 

Adams,  for  defendant. 

From  the  papers  which  have  been  read  to  the 
court,  and  from  the  statement  of  the  case  made 
by  the  gentleman  who  opened  the  cause  in  be- 
half of  the  plaintiff  in  error,  it  becomes  un- 
necessary to  make  any  preliminary  observations 
to  possess  the  court  of  the  questions  between 
the  parties  now  to  be  decided.  The  verdict^  of 
the  jury,  and  the  sentence  of  the  court  being 
in  favor  of  the  defendant,  the  underwriter  on 
the  two  policies,  the  judgment,  it  is  presumed, 
will  of  course  be  affirme<^  unless  the  objections 
stated  against  it  by  the  plaintiff  in  error  should 
be  deemed  by  this  court  sufficiently  substanti- 
ated, and  of  such  a  conclusive  character  as 
202*1  necessarily  to  require  a  reversal.  It  *is, 
therefore,  incumbent  on  us,  only  to  meet  the 
exceptions  taken  by  the  plaintiff's  counsel 
afi[ainst  the  judgment  of  tne  circuit  court; 
wnich  exceptions  are  two:  1st.  Against  the 
construction  given  by  the  circuit  judge  to  the 
policies;  and,  2d.  Against  the  evidence  admit- 
ted for  the  defendant;  the  one  of  substance, 
the  other  of  form.  The  one  involvinff  the 
merits  of  the  only  question  upon  which  the 
issue  of  this  litigation  can  depena,  and  the  other 
only  pointed  at  the  weight  and  authenticity  of 
the  evidence  admitted  by  the  circuit  court. 
The  one  founded  on  the  position,  that  the  de- 
fendant has  no  sood  bar  to  the  daim  of  the 
plaintiff  against  nim;  the  other  resting  on  the 
oasis,  that  strong  and  unanswerable  as  his  de- 
fense may  be,  the  proof  that  supports  it  was  not 
clothed  with  that  official  solemnity  which  could 
alone  entitle  it  to  credit,  and  that  it  wanted 
that  most  powerful  of  all  tests  of  truth — a  bit 
of  sealing  wax. 

I  shall  ask  the  liberty  of  inverting  the  course 
of  argument  adopted  by  the  gentleman  who 
opened  the  cause,  because  in  point  of  time  the 
objection  against  the  admission  of  the  evidence 
naturally  precedes  the  discussion  on  its  legal 
operation.  He  certainly  was  aware  of  this, 
and  it  is  presumable  that  he  himself  inverted 
the  natural  order  of  his  argument,  only  because 
he  wished  to  reserve  for  the  last,  the  point  upon 
which  he  placed  his  principal,  perhaps  his  only, 
reliance  for  success.  A  similar  motive,  however, 
must  produce  the  contrary  effect  upon  me,  and 
induce  me  to  return  into  that  direct  road,  that 
broad  highway,  from  which  he  deviated,  only 
because  the  winding  path  gave  him  a  shorter 
passage  to  the  term  at  which  he  was  desirous 
to  arrive.  For  my  own  part,  though  confident, 
as  before  the  decision  of  this  court  I  ought  to 
be,  that  the  objections  against  the  evidence  are 
not  so  powerful  as  that  gentleman's  eloquence 
represented  them,  though  persuaded  that  this 
court  will  concur  rather  with  the  opinion  of 
the  circuit  court,  than  with  that  of  the  plain- 
tiff's counsel,  even  upon  this  point,  yet  I  will 
candidly  confess  that  I  feel  more  sanguine  upon 
the  question  to  the  merits,  than  upon  the  ques- 
tion to  the  forms;  for  if  the  evidsnoe  can  but 
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show  its  face  in  the  cause,  we  think  H  nraiit  re- 
quire the  utmost  reihiements  of  ingenuity  to 
raise  the  shadow  of  a  doubt  upon  its  opera- 
tion. 

The  objection  against  the  evidence  divides  it- 
Belt  into  two  branches: 

*1.  Against  the  two  Portuguese  laws.  [*20S 

2.  Against  the  sentence  of  condemnation  faj 
the  governor  at  Para. 

Before  I  examine  the  reasons  and  authoritiee 
upon  which  these  papers  are  respectively  ques- 
tioned, I  must  make  one  remark,  which  will 
be  alike  applicable  to  the  attacks  upon  both. 
All  the  arguments  by  which  they  are  assailed, 
rest  only  upon  the  rules  and  not*  upon  the 
principles  of  evidence.  I  do  not  mean  to  say 
that  the  rules  of  evidence  are  not  founded  upon 
principles.  I  know  them  to  be  founded  upon 
the  soundest  principles;  but  the  operation  of 
the  rule  which  is  positive,  and,  in  some  sort, 
arbitrary,  is  not  always  conformable  to  the 
principles  upon  which  it  is  founded.  Tliut 
written  evidence  is  in  its  nature  of  superior 
weight  to  mere  parol  testimony,  for  verba 
volant,  litera  eorvpia  manet;  words  barely 
spoken  are  fieeting,  but  when  written  become 
permanent.  From  this  principle  is  derived  the 
rule  that  parol  testimony  shall  not  control  the 
operation  of  a  written  instrument;  yet  it  often 
happens  from  various  causes,  that  parol  testi- 
mony is  stronger  than  written  evidence,  and  in 
such  cases  it  is  the  practice  of  all  courts  to  re- 
ceive it  in  contradiction  to  the  genera]  rule. 
Thus,  as  all  the  positive  rules  of  evidence  are 
derived  from  some  principle,  so  in  their  opera- 
tion they  are  always  governed  bv  this  principle 
at  once  of  reason  and  of  humanity,  that  no  man 
can  be  reauired  to  perform  impossibilities. 
Hence  all  the  positive  rules  and  gradations  of 
evidence  are  subject  to  this  exception,  and  both 
in  courts  of  law  and  of  equity  no  party  can  be 
required  to  produce  evidence  of  a  higher  order 
than  he  can  obtain.  It  cannot  possibly  be  neces- 
sarv  to  produce  the  authorities,  with  which  the 
books  teem,  of  cases  in  which  evidence  of  a 
lower  order  has  been  admitted,  when  the  higher 
evidence,  appropriate  to  the  cause,  was  not  ac- 
cessible to  the  party.  But  if  the  principle  itself 
be  rec(^ized,  I  trust  it  will  be  in  our  power  to 
show  that  the  defendant  comes  within  the  rule 
of  its  application,  and  that  this  testimony  waa 
the  best  which  it  was  in  his  power  to  obtain. 

These  observations  will  furnish  an  answer  to 
the  rules  and  authorities  which  the  gentleman 
adduced  in  support  *of  his  objections,  [*204 
both  affainst  the  laws,  and  against  the  sentence 
of  conaemnation. 

First,  as  to  the  laws. 

We  are  told  that  foreign  laws  must  be 
proved;  and  what  the  foreign  law  is;  and  the 
authorities  alleged  in  support  of  this  assertion 
are,  Cowp.  174,  and  2  East,  260,  273. 

This  we  are  not  at  all  disposed  to  denji 
though  reasons  might  be  given  why  the  rule 
ought  not  to  be  admitted,  in  its  fullest  latitude, 
in  this  country. 

This  question  is,  however,  quite  immaterial 
to  us  in  the  present  case;  because  we  did  ad- 
duce proof  of  these  foreign  laws,  and  the  only 
point  to  settle  is,  whether  it  was  good  and  suffi» 
cient  proof. 

It  IS  said  that  foreign  laws  must  be  nut  cm 
the  footing  of  private  law%  and  must  be  au- 
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thentieated,  Ist  By  an  ezemplifieatioii  under 
the  great  seal;  or,  2d.  By  a  sworn  copy  from 
the  rolls. 

To  this  we  answer, 

First,  that  the  rules  for  the  proof  of  foreign 
laws  onght  not  to  be  put  upon  the  footing  of 
private  Taws ;  for  this  plain  reason,  that  every 
aubjeet  can  obtain,  of  right,  an  exemplification 
under  the  great  seal,  or  a  sworn  copy,  f rom^  the 
rolls,  of  a  private  act  of  parliament.  But  it 'is 
not  the  practice  ot  all  foreign  governments  to 
issne  exemplifications  under  the  great  seal;  or 
to  keep  their  laws  in  rolls  of  parchment.  It  is 
not  the  practice,  for  instance,  in  Portugal,  as  is 
apparent  irom  these  laws  themselves.  The 
practice  appears  to  be  to  register  the  laws  in 
sundry  public  offices,  and  one  of  them,  the 
comptroller  of  the  exchequer,  is  required  to  send 
copies  to  the  possessions  abroad ;  but  it  does  not 
appear  that  any  subject,  much  less  an^  foreign- 
er, can  obtain  copies  of  them  by  application  to 
any  officer  whatsoever.  The  first  law  is  dated  at 
Valladolid,  was  made  by  a  kin^  of  Spain,  while 
Portugal  was  under  the  dominion  of  that  king- 
dom, and  was  a  public  law.  To  require,  there- 
fore, an  exemplification,  or  a  copv  from  the 
rolls  of  this,  would  be  as  if  a  partv,  in  these 
205*]  *United  States  should  be  called  upon  to 
produce  an  exemplification,  under  the  great  seal 
of  England,  or  a  copv  from  the  rolls  of  parlia- 
ment, of  a  public  act  of  parliament,  passed  in 
the  reign  of  Queen  Elizabeth,  in  order  to  prove 
it  a  law  in  tnis  country.  A  copy  from  the  rolls, 
therefore,  where  there  are  no  rolls  to  copv;  an 
exemplification  under  the  great  seal  of  Portugal, 
of  records  in  the  chancery  of  Spain,  are  impos- 
sible things;  a  party  can  never  be  requirea  to 
produce  them,  and  the  authentication  of  these 
foreign  laws,  at  least,  cannot  be  put  on  a  foot- 
ing with  that  of  private  statutes  in  Great 
Britain. 

Yet  even  if  the  rules  relative  to  private  stat- 
utes were  applicable  to  the  case,  we  should  cer- 
tainly come  within  the  exceptions  which  have 
been  allowed  in  the  British  courts.  The  rule 
itself  is  founded  rather  on  a  quaint  and  arti- 
ficial process  of  reasoning,  than  upon  a  fair  and 
liberal  principle;  and  when  the  object  of  a 
private  statute  is  in  any  degree  public,  or  is  of  a 
nature  to'  be  notorious,  the  English  judges  do 
relax  from  the  rigid  muscle  of  the  common  law, 
and  receive  the  printed  statute  book  a»  evidence. 
2  Bac  Abr.  609,  Gwillim's  edition,  and  the  au- 
thorities there  cited. 

If  the  principles  recognized  in  these  authori- 
ties are  just,  they  apply  eminently  to  this  case. 
Here  is  a  law,  public  m  its  nature,  known  to 
all  the  world  for  these  two  centuries,  and  con- 
fessedly known  to  both  the  parties  in  the  pres- 
ent action.  On  principle,  tnerefore,  a  printed 
copy  would  be  admissible;  and  if,  by  the  reason- 
ing of  the  English  ludges,  the  printed  statute 
book  derives  authentici^  from  tne  types  of  the 
king's  printer,  surely  this  copy  of  a  foreign  law 
must  be  allowed  to  derive  more  authenticity 
from  the  official  certificate  of  so  respectable  an 
ofltoer  as  a  consul. 

But  with  all  submission  to  the  opinion  of  the 
court,  I  contend,  that  under  the  circumstances 
#f  this  case,  the  certificate  of  the  consul  was 
liie  best  evidence,  which  in  the  nature  of  the 
tidng  could  be  produced,  of  these  laws.  To 
iHumi  else  could  the  parties  have  applied? 
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Even  in  England,  a  copy  of  public  acts  of  par- 
liament, from  the  rolls,  would  not  be  furnished' 
to  individual  applicants.  In  Portugal  there  ia 
every  reason  to  presume  no  such  copy  could  be 
obtained.  As  it  respects  the  first  law,  made  by 
♦a  king  of  Spain  two  hundred  years  [♦206' 
ago,  it  may  t>e  considered  as  demonstrated, 
•fte  jealousy  of  the  country  with  r^rd  to  anjr 
intercourse  between  foreigners  and  their  col- 
onies, might,  and  probably  would,  have  made  it 
dangerous  for  any  foreigner  to  apply  for  a  copy^ 
under  the  great  seal,  or  with  any  extraordinarv 
authentication,  of  ttiese  laws.  And  after  M, 
when  dbtained,  would  the  great  seal  of  Portu- 
gal, or  the  signature  of  the  Chancellor  of 
Portugal,  have  been  so  well  known  to  this  court 
as  the  seal  and  signature  of  an  officer  of  our 
own  government  residing  there? 

We  are  asked  for  an  office  copy,  certified  by 
an  officer  intrusted  ad  hoc.  But  why  is  credit 
given  to  office  copies?  Because  the  officer  is- 
publicly  known;  because  his  business  to  keep 
the  records  is  equally  notorious,  and  courts  of 
justice  will  take  notice  of  it  Surelv  this  can 
give  no  credit  to  the  office  copy  of  a  Portuguese 
clerk  or  secretary.  Surely  neither  the  name, 
nor  office,  nor  trust,  nor  duty  of  a  scribe  in  the- 
chancery  at  Lisbon,  can  be  so  well  known  to 
this  court,  as  the  consul  commissioned  by  the 
executive  government  of  our  own  country. 

We  are  called  upon  for  a  sworn  copy;  but  by 
whom  should  the  affidavit  be  made?  By  the 
consul,  said  the  gentleman.  And  before  whom? 
This  he  did  not  say,  but  it  could  be  onl^  be- 
fore a  Portuguese  magistrate.  And  who  is  to 
authenticate  the  magistrate's  certificate  of  the 
oath?  The  consul.  So  that  in  the  end  the 
authenticity  of  the  whole  transaction  must  de- 
pend upon  the  consul's  certificate.  The  magis- 
trate, who  administers  oaths,  is  a  person  ot 
notoriety  to  his  own  government;  but  to  make 
him  equally  known  to  the  tribunals  of  foreign 
nations,  requires,  in  general  practice,  the  at- 
testation of  some  officer  recognized  by  the  law 
of  nations.  Such  an  officer  is  a  consul;  and 
where  no  public  agent  of  a  higher  rank  from  the 
same  nation  is  resident,  I  cannot  imagine  any 
attestation  of  the  laws  of  one  country,  to  the 
courts  of  another,  so  well  entitled  to  credit,  as 
that  of  the  consul  from  the  nation  to  whose- 
courts  the  attestation  is  to  be  made. 

I  have  observed,  that  by  the  Portuguese  prac- 
tice the  laws  are  registered,  and  not  enrolled. 
There  is  an  express  authoritv  that  a  copv  at- 
tested by  a  notary  public  'of  an  asree-  ['207 
ment  registered  m  Holland,  may  oe  given  in 
evidence;  and  if  a  public  notary's  certificate  is 
sufficient  to  authenticate  a  registered  agree- 
ment, I  see  not  why  a  consul's  certificate  should 
not  be  equally  well  adapted  to  authenticate  a 
registered  law.    12  Viner,  123. 

liet  me  add,  that  in  this  country  there  are 
peculiar  reasons  for  unscrewing  the  most  rigor- 
ous positive  rules  for  the  forms  of  evidence,  in 
these  cases  where  transactions  beyond  seas  are 
to  be  ascertained.  The  intercourse  of  European 
nations  with  one  another  is  carried  on  by  a  con- 
tinual and  almost  daily  interchange  of  mails. 
In  six  weeks  a  communication  and  its  return 
may  be  accomplished  from  one  extremity  of 
Europe  to  the  other.  Defects  of  forms  in  ob- 
taining evidence  may  be  repaired  within  the 
term  of  a  court  in  seBsion^  or  at  meet  from  one 
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?[uarterl7  tenn  to  another.    An  accident  by  the 
088  of  papers  transmitted  by  the  post  offices 
seldom  happens,  and  happening,  can  speedily  be 
remedied.    The  delay  and  expense  to  the  party 
is  not  necessarily  of  material  importance  to 
him,  even  if  he  is  compelled  to  renew  an  experi- 
ment to  obtain  papers  properly  authenticated. 
The  same  inflexiDifity  of  rule  must,  in  the  na- 
ture of  things,  much  more  powerfully  check  and 
retard  the  pace  of  justice  in  this  country.  There 
is  no  regular  and  periodical  communication  of 
mails;  for  instance,  between  the  United  States 
and  Portugal.    Instructions  to  get  evidence  can 
be  sent,  and  answers  received,  only  by  the  occa- 
sional  conveyance  of   commerciid  navigation. 
Six  months,  on  an  average,   is  the  shortest 
period  of  time  within  which  answers  to  letters 
can  be  received.    If  any  of  the  accidents  of  the 
seas  happen  to  the  orders  transmitted,  or  to  the 
documents  returned,  the  time  requisite  to  re- 
ceive them  is  more  than  doubled.    This  court, 
the  court  of  final  resort  for  most  cases  in  which 
these  rules  of  evidence  can  apply  to  the  matter 
in  dispute,  sits  but  once  a  year.    It  is  remote 
from  many  of  the  cities  where  causes  requiring 
evidence  from  abroad  must  in  general  arise.    If 
an  end  of  litigation  is  an  object  of  importance 
to  the  public  welfare ;  if  it  be  of  the  greatest  in- 
terest to  all  individual  suitors,  every  induce- 
ment, public  and  private,  must  combine  to  pre- 
scribe rules  of  facility,  and  not  rules  of  rigor  for 
the  mere  formalities  of  evidence  to  be  brought 
208*1   from  beyond  the  Atlantic.     ""If,  then, 
the   unbending   maxims   of   the   common   law 
really   requir^   for   foreign   laws   a  different 
authentication  than  the  certificate  of  a  consul, 
there  would  still  be  the  most  cogent  reasons  for 
admitting  it  as  sufficient  in  this  country. 

The  same  reasons  apply  still  more  forcibly  to 
the  sentence  of  the  governor  of  Para. 

How  is  it  possible  to  require  that  a  suitor 
should  produce  an  exemplification,  a  sworn 
cop^,  or  an  office  copy,  of  a  document,  when 
he  18  forbidden,  on  pain  of  death  and  confisca- 
tion, to  set  his  foot  in  the  country  where  alone 
those  modes  of  authentication  could  be  ob- 
tained T  The  practice  of  the  Portuguese  govern- 
ment appears  upon  the  face  of  these  papers. 
The  governor  transmits  to  the  Secretary  of 
State  at  Lisbon  the  original  sentence  of  con- 
demnation, with  the  proceedings  upon  which  it 
was  founded.  And  the  Secretary  of  State,  who 
remains  in  possession  of  these  original  papers, 
furnishes,  under  his  hand  and  seal,  a  copy  of 
them  to  the  public  agent  of  the  nation  to  wnich 
the  oondenmed  vessS  and  cargo  belonged.  If 
this  evidence  is  not  of  so  high  a  nature  as  an 
exemplification  under  the  broad  seal,  it  derives, 
from  the  high  and  important  station  of  the 
attesting  officer,  a  higher  credit  than  a  mere 
office  copy,  or  even  than  a  copy  attested  by  the 
affidavit  of  an  obscure  individual.  3  Dallas, 
19-42,  Bingham  v,  Cabot, 

The  laws,  therefore,  and  the  sentence  of  the 
governor  are  authenticated  by  the  best  evidence 
which,  in  the  nature  of  things,  was  attainable 
by  the  party;  and  if  this  court  should  be  of 
opinion  that  it  ought  to  have  been  rejected,  I 
should  be  altogether  at  a  loss  to  instruct  my 
client,  where  or  how  to  apply  for  better,  unless 
the  court  would  themselves  condescend  to  give 
their  directions;  the  methods  su^ested  by  the 
plaintififs  counsel  being  altogeSSer  impracti- 
cable. 
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But  it  is  said  the  sentence  was  not  of  a  court 
of  competent  jurisdiction  upon  the  subject  mat- 
ter; and  we  are  called  upon  to  prove  the  juris- 
diction of  the  court. 

This  objection  was  made  by  the  gentleman 
before  he  questioned  the  evidence  as  to  the  laws ; 
and  he  appealed  *to  the  laws  themselves  [*209 
to  support  it.  He  said  the  laws  themselves 
speak  of  judges;  that  this  court  will  not  pre- 
sume the  jurisdiction  of  the  governor  of  a  prov- 
ince ;  and  that  it  is  not  like  a  court  of  adnoiral- 
ty,  which  is  a  court  for  all  the  world. 

But,  first.  The  laws  do,  in  many  places  give, 
by  necessary  implication,  and  in  express  words, 
jurisdiction  to  tne  governor. 

Secondly.  The  second  law  does  speak  of  other 
judges;  but  they  are  appointed  for  the  trial  of 
the  governors  themselves,  and  of  Portuguese 
subjects  offending  against  the  laws,  and  not  of 
foreigners.  Indeed,  most  of  the  penalties  of  the 
second  law  are  pointed  against  the  subjects  of 
Portugal  engaging  in,  or  conniving  at,  the  for- 
bidden traffic,  as  those  of  the  first  law  axe 
chieflj^  directed  against  the  foreigner.    And, 

Thirdly.  The  comparison  be^een  the  gov- 
ernor's court  and  a  court  of  admiralty  is  inap- 
plicable, for  the  very  reason  which  the  gentle- 
man suggests.  A  court  of  admiralty  is  a  <*ourt 
for  all  nations;  and  no  such  court  can  exist, 
where  aU  nations  but  one  are  excluded  upon 
the  most  vindictive  penalties.  The  gentleman's 
arguments  against  the  colonial  jurisdiction  of  a 
governor  might  be  of  weight,  addressed  to  the 
court  of  Lisbon,  to  persuade  them  to  open  the 
ports  of  their  colonies  to  all  the  world,  and 
establish  courts  of  admiralty  in  the  ports  of 
Brazil ;  but  they  cannot  take  from  the  governor 
the  jurisdiction  given  by  the  laws,  and  further 
recognized  by  the  attestation  of  the  Portuguese 
Secretary  of  State  to  the  papers  transmitted  by 
him. 

2.  I  shall  now  return  to  the  first  point  of  the 
gentleman's  argument,  and  considering  the  evi- 
dence as  duly  authenticated,  examine  his  objec- 
tions against  tne  opinion  of  the  circuit  juage» 
relative  to  the  construction  of  the  policies. 

The  opinion  of  the  judge  was,  that  the  loss 
came  within  the  exceptions  in  the  policies,  and, 
therefore,  that  the  underwriter  was  not  liable. 

*The  plaintiff  b^  his  counsel,  sa^  that  [*210 
the  loss  was  not  within  the  exceptions,  and  that, 
therefore,  the  underwriter  was  liable. 

The  question,  therefore,  is  a  question  of  con- 
struction upon  the  true  intent  and  meaning  of 
the  exceptions  contained  in  the  policies ;  and  it 
will  be  proper  to  state  the  words,  in  which  the 
exceptions  are  couched,  and  then  apply  to  than 
the  facts  in  evidence,  and  the  proper  rules  of 
construction  adopted  in  similar  cases. 

The  words  in  one  policy  are, 

1.  ''The  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade." 

In  the  other, 

2.  "N.  B.  The  insurers  do  not  take  the  risk 
of  illicit  trade  with  the  Portuguese." 

In  both  instances  the  words  are  within  the 
body  of  the  policy,  and  in  their  ettect  are  in  the 
nature  of  a  warranty  quoad  hoo.  The  meaning 
appears  to  be  exactly  the  same  in  both  instances, 
and  had  the  words  been,  ''warranted  against 
seizure  by  the  Portuguese  for  illicit  trade," 
their  force  and  meaning  would  have  been  exact* 
ly  the  same. 

If  there  can  be  a  reasonable  doubt  as  to  tht 
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construction  of  these  words,  we  must  recur  to 
the  ordinary  rules  of  construction,  which  govern 
the  cases  ox  warranties  and  exceptions.  There 
is  no  rule  more  universally  known  than  that,  as 
for  what  the  underwriter  takes  upon  him  in  the 
policy,  a  large  and  liberal  construction  must  be 
given  to  his  words,  to  favor  the  assured,  so  for 
what  is  excepted  out  of  the  policy,  or  warranted 
b^  the  assured,  a  rigorous  and  strict  construc- 
tion must  be  given,  to  favor  the  underwriter; 
upon  the  reasonable  and  reciprocal  principle, 
that  words  introduced  for  the  benefit  of  eitncr 
party  shall  receive  the  construction  most  favor- 
able to  the  interest  of  that  party.  Hence,  if  the 
meaning  of  these  words  were  in  either  case 
equivocal,  that  construction  which  would  be 
211*1  most  *favorable  to  the  underwriter,  for 
whose  benefit  they  were  introduced,  ought  to 
prevail. 

I  apprehend,  however,  that  there  will  be  no 
occasion  for  resorting  to  this  rule  of  construc- 
tion. To  me  the  meaning  of  the  parties  appears 
so  obvious  in  the  expressions  used,  that  they  are 
susceptible  only  of  one  construction. 

It  must  be  remembered  that  this  was  profess- 
edly a  voyage  for  the  purpose  of  illicit  trade. 

The  voyage  itself  was  illegal  according  to  the 
Portuguese  laws,  and  known  to  be  so  by  both 
parties.  The  vessel,  though  bound  to  two  Portu- 
guese ports,  was  cleared  out  for  the  Cape  of 
Good  Hope,  a  deception  not  intended  to  be 
practiced  on  the  underwriters,  but  on  the  Portu- 

Sese,  and  proving  to  demonstration,  the  full 
owledge  on  the  part  of  the  plaintiff,  that  the 
mere  act  of  going  to  Brazil  was  a  violation  of 
the  Portuguese  trade  laws,  subjecting  his  vessel 
and  cargo  to  seizure  and  confiscation.  Indeed, 
the  gentleman  who  opened  the  cause  for  the 
plaintiff,  in  one  part  of  his  arrament,  ailmitted, 
and  strenuously  urged,  this  knowledge  of  the 
m^^lity  of  the  voyage,  and  most  ingeniously 
attempted  to  draw  from  it  a  deduction  in  favor 
of  Mr.  Church's  claim.  I  shall  notice  this  here- 
after; at  present  I  shall  only  remark,  that  the 
directly  opposite  inference  appears  to  me  the 
true  one.  It  appears  by  the  papers  that  the  in- 
structions to  Mr.  Blagge,  in  Boston,  the  agent 
who  effected  the  insurance,  were  to  obtain  it  at 
the  Bfarine  Insurance  Office  in  preference.  Tet 
the  insurance  was  not  effected  tnere,  nor  at  the 
other  incorporated  office  then  existing  in  Bos- 
ton. They  never  make  insurance  of  any  kind 
on  voyages  known  to  be  illegal.  Mr.  Church's 
agent,  therefore,  could  obtain  insurance  only  at 
the  private  offices  of  individual  underwriters, 
and  that  on  the  express  condition  that  they 
would  take  no  risk  for  illicit  trade,  nor  answer 
for  seizure  on  that  account. 

The  exception,  therefore,  is  not,  and  could 
not  be,  against  illicit  trade;  for  this  was  intend- 
ed; and  it  would  have  been  absurd  to  warrant 
against  what  was  the  sole  object  of  the  voyage. 
But  this  was  a  risk  which  the  underwriters 
would  not  assume;  and  their  language  in  the 
212*]  •policy  is,  we  will  insure  you  against 
the  usual  risks  of  an  ordinary  voyage,  and  al- 
though you  clear  out  for  the  Cape  of  Good 
Hope,  you  dhall  go  to  one  or  two  ports  of  Brazil ; 
but  as  your  voyage  by  the  laws  of  that  oountrv 
is  illegal,  we  will  bear  none  of  the  perils  which 
this  drcumstanoe  may  lead  you  into  with  the 
Portuguese.  Your  profits  from  the  voyage  may 
be  enormous;  but  you  may  get  into  trouble,  and 
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those  chances  you  must  take  entirely  upon  your- 
self. 

The  lanjo^iaee  in  the  exceptions  is  conform- 
able to  this  idea.  It  refers  entirely,  not  to  the 
act  of  the  party,  but  to  the  acts  of  the  Portu- 
gese. It  excepts,  not  against  the  illicit  trade 
itself,  but  against  seizure  on  that  account;  and 
against  the  risk  with  which  it  must  be  att^ded. 

So  that  if  there  had  been  no  sentence  of  con- 
demnation, but  merely  an  order  for  seizure,  on 
account  of  illicit  trade,  by  the  governor  of  Para, 
the  underwriters  would  have  been  discharged. 
Tnere  is  some  analogy  between  this  exception 
and  an  ordinary  warranty  of  neutrality;  but 
this  is  a  much  stronger  case.  To  falsify  a  war- 
ranty of  neutrality,  the  sentence  of  a  court  of 
admiralty  is  necessary,  because  that  alone  can 
decide  the  question  of  neutral  or  not.  But  a 
warranty  against  detention  for  not  being  neu- 
tral, or  against  capture  as  enemy's  property, 
would  resemble  this;  and  such  a  warranty 
would  undoubtedly  discharge  the  underwriters, 
from  the  moment  of  the  detention  or  capture 
on  that  account,  without  needing  the  sentence 
of  a  court  of  admiralty  on  the  question  of 
prize  or  not. 

The  gentleman,  in  the  principal  part  of  his 
argument  on  this  point,  urged,  however,  that 
the  exception  was  not  against  the  risk  of  illicit 
trade,  not  af^nst  seizure  for  illicit  trade,  but 
against  illicit  trade  itself;  that  is,  against  the 
sole  object  of  the  voyage.  He  says  the  lan- 
guage of  the  underwriters  is,  go  and  get  per- 
mission to  trade  if  you  can;  but  take  care  not 
to  trade  without  permission,  and  he  has  laid 
great  stress  upon  the  depositions,  to  show  that 
all  nations  do  trade  there  with  permission.  But 
the  whole  weight  of  this  reasoning  rests  upon 
the  idea,  that  the  permission  to  trade,  by  the 
governor,  *  would  have  made  the  trade  [*213 
legal,  and  that  the  plaintiff  did  not  intend  to 
trade  illegally. 

This  contradicts  the  whole  tenor  of  the  gen- 
tleman's argument,  founded  upon  the  known 
ill^lity  of  the  trade.  It  contradicts  the  words 
of  both  exceptions  which  explicitly  refer,  not 
to  the  trade,  but  to  its  perils,  and  it  contradicts 
the  whole  tenor  of  the  testimony,  as  well  as 
what  is  known,  and  what  I  shall  prove,  that 
permission  could  not  make  the  trade  legitimate. 

We  are  told,  however,  that  the  voyage  alone 
could  not  be  within  the  policy,  because  it  was 
at  and  from  Mew  York  to  one  or  two  Portu- 
guese ports  in  Brazil;  and  authorities  have  been 
cited  to  show  that  underwriters  are  bound  to 
know  the  course  of  the  trader 

The  voyage  alone  was  not  without  the  policy, 
in  respect  to  all  the  perils  undertaken;  but  it 
was  without  the  policy  in  respect  to  the  perils 
excluded  by  the  exception.  Thus,  althougn  the 
vessel  was  cleared  out  for  the  Cape  of  Good 
Hope,  and  the  course  from  Rio  Janeiro  to  Para 
was  as  wide  as  possible  from  that  of  such  a 
destination,  ]jret  it  was  within  the  policy,  and 
the  underwriters  could  not  have  discharged 
themselves  on  the  ground  of  deviation.  Thus 
far  they  were  bound  to  Imow  the  course  of 
the  trade;  and  they  did  know  it,  for  they  ex- 
pressly declared  they  would  take  no  risk  arising 
from  the  peculiar  character  of  the  trade  on 
which  the  vessel  was  bound.  As  to  the 
authorities  which  the  gentleman  has  read  to 
show  that  no  nation  takes  notice  of  the  revenue 
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laws  of  another,  and  tliat  tmderwriterB  may  be 
bound  by  insurance  on  a  trade  illicit  by  the 
laws  of  the  country  where  it  is  carried  on,  I 
shall  not  dispute  them;  but  they  seem  altogeth- 
er inapplicaDle.  The  difference  between  the 
case  of  Lever  «.  Fletcher  and  ours,  is,  that  there 
the  underwriters  had  not  thrown  the  risk  of 
illicit  trade  out  of  the  policy  by  any  express 
exception.  In  ours  they  have.  Had  our  nolicies 
been  without  this  exception,  undoubtealj  the 
underwriters  must,  and  would,  have  paid  for 
this  loss.  But  can  airv  one  imagine  that  if  in 
that  case  of  Lever  v,  Fletcher  the  words  of  our 
exception  had  been  in  the  policy.  Lord  Mans- 
field would  have  told  the  jury  that  the  under- 
writer might  be  liable  for  a  risk  of  illicit  trade, 
which  they  had,  in  so  many  words,  excluded? 
214*]  *It  is  said  that  all  nations  do  trade 
with  permission ;  and  to  this  I  have  replied  that 
even  such  permission  does  not  legitimate  the 
trade.  This  is  proved  by  the  deposition  of  one 
of  the  plaintiff's  witnesses,  who  testifies,  ''ttiat 
when  vessels  go  into  Rio  Janeiro,  belonging  to 
foreigners,  they  allege  a  pretense  of  want  of 
repairs,  want  of  water,  or  something  of  that 
kind,  on  representing  which  they  obtain  leave 
to  sell  part  of  the  cargo  for  repairs,  and  to  re- 
main a  certain  time,  usually  20  days,  and  then 
by  making  presents  to  the  officers  they  are  not 
prevented  from  selling  the  whole,  but  without 
those  presents  they  would  probably  be  informed 
against.  Such  trade  is  a  prohibited  trade,  but 
it  is  frequently  done  without  a  bribe." 

From  this  process,  which  is  confirmed  by  his- 
torical t^timony,  it  is  apparent  that  the  Portu- 
guese governors  have  no  authority  to  license  the 
trade.  The  same  thing  is  equally  clear  from 
the  most  ancient  of  these  laws. 

The  principles  of  the  Spanish  and  Portuguese 
governments  have  always,  from  the  earliest  pe- 
riods of  their  colonial  establishments,  been 
founded  on  this  total  exclusion  of  strangers. 
In  the  autumn  of  the  year  1604,  a  treaty  of 
peace  was  concluded  between  Philip  III.  of 
Spain,  and  James  I.  of  England.  These  two 
nations  had,  before  that  time,  been  for  many 
years  at  war,  and  just  then  their  political  inter- 
ests attracted  them  towards  a  close  alliance  to- 
eether.  In  the  negotiations  for  the  peace  this 
jealousy  of  the  Spaniards  against  any  commer- 
cial hitercourse  between  foreigners  and  their 
ool^ies  formed  one  of  the  points  upon  which 
the  greatest  difficulties  occurred.  Spain  in- 
sisted, not  only  that  British  subjects  should  be 
excluded  from  all  trade  to  the  Indies,  but  that 
James  should  expressly  prohibit  them  from  en- 
gaging in  such  trade  by  his  royal  proclamation. 
This  the  British  government  peremptorily  re- 
fused. The  parties  were  for  some  time  on  the 
point  of  breaking  off  at  this  very  knot ;  and  they 
finally  could  meet  on  no  other  terms  than  those 
of  total  silence  on  the  subject.  Spain,  there- 
fore, as  a  substitute  for  negotiation,  immedi- 
ately afterwards  issued  this  decree,  which  has 
never  since  been  repealed;  and  when  Portugal, 
some  forty  years  afterwards,  asserted  and  main- 
tained her  independence,  she  adopted,  and  has 
ever  since  practiced  on  the  same  law.  But  in 
times  when  the  mother  country  has  been  at  war, 
and  unable  to  superintend,  with  the  usual  keen- 
215*1  ness  of  observation,  *the  conduct  of  the 
colonial  governors;  when  she  is  unable,  from  the 
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obstructions  in  her  navigation,  to  furnish  the 
colonies  with  the  supplies  th&j  are  aoeustomed 
to  receive  from  her  m  peaceable  times;  when 
the  demand  for  these  supplies  swells  the  prices 
of  articles  to  exorbitant  rates,  and  the  gover- 
nors are  at  once  assailed  by  the  impulse  of  op- 
portunity,  of  necessity,  and  of  temptation,  thej 
have  always  occassionally  yielded  to  the  force  of 
those  inducements,  and  in  various  modes  have- 
sacrificed  the  severity  of  official  duty  to  the 
sweets  of  profitable  corruption.  They  shut  their 
eyes  and  open  their  palms.  Tney  connive  at  the 
trade,  and  secure  to  themselves  a  large  portioa 
of  its  advantages.  But  the  modes  of  transact- 
ing  this  business  are  themselves  tiie  most  deci- 
sive proofs  of  its  illegality.  To  show  this,  and 
as  a  comment  upon  the  depositions  which  have 
been  read  in  this  case,  I  must  ask  permission  te 
read  a  short  passage  from  Raynal's  Hist,  of  the 
Indies,  v.  6,  p.  326. 

"The  illicit  trade  of  Jamaica  was  carried  on 
in  a  very  simple  manner.  An  English  vesad 
pretended  to  be  in  want  of  water,  wood  or  pro- 
visions; that  her  mast  was  broken,  or  that  she 
had  sprung  a  leak,  which  could  not  be  discov- 
ered or  stopped  without  unloading.  The  gov- 
ernor permitted  the  ship  to  come  into  the  harbor 
to  refit.  But  for  form's  sake,  and  to  exculpate 
himself  to  his  court,  he  ordered  a  seal  to  be 
affixed  to  the  door  of  the  warehouse  where  the 
goods  were  deposited;  while  another  door  was 
left  unsealed,  through  which  the  merchandise 
that  was  exchanged  in  this  trade  was  carried  in 
and  out  by  stealth.  When  the  whole  transac- 
tion was  ended,  the  stranger,  who  was  always 
in  want  of  money,  requested  that  he  might  be 
permitted  to  sell  as  much  as  would  pay  his 
charges,  and  it  would  have  been  too  cruel  to  re- 
fuse this  permission.  It  was  necessary  that 
the  governor,  or  his  agents,  might  safely  dispose 
in  public  of  what  they  had  previously  bought 
in  secret;  as  it  would  always  be  taken  for  grant- 
ed that  what  they  sold  could  be  no  other  than 
the  goods  that  were  allowed  to  be  bought. 

"In  this  manner  were  the  greatest  cargoea 
disposed  of." 

Thus  we  see  that  the  modes  of  procedure  in 
these  cases  are  uniform,  and  hence  we  may  duly 
estimate  the  real  secret  both  of  Mr.  Church's 
and  Captain  Barker's  want  of  •water  [*21S 
and  of  wood.  The  fuel,  of  which  tiiey  stood  in 
nee  J,  was  the  produce,  not  of  the  forests,  but 
of  the  mines.  The  thirst  they  suffered  was  the 
thirst  of  gold ;  and  as  the  clown  in  the  play 
says  that  Carolus  must  be  the  Latin  for  one  and 
twenty  shillings,  so  here,  as  from  time  imme- 
morial, want  of  wood  and  water,  on  the  coast  of 
Brazil,  is  the  Portuguese  for  want  of  money. 

The  fact,  therefore,  that  foreigners  do  some- 
times trade  in  Brazil,  can  be  of  little  avail  to 
the  plaintiff's  cause.  Truly  they  do  trade;  at 
great  hazard,  and  sometimes  with  great  success. 
But  as  Mr.  Church  took  the  chance  of  this  suc- 
cess upon  himself,  so  he  must  be  content  to  bear 
the  consequences  of  its  hazards,  it  being  ex- 
pressly so  stipulated  in  the  contract  with  the 
underwriters. 

His  counsel,  however,  has  endeavored  to  as* 
sist  him  with  another  distinction  between  trade 
and  an  attempt  to  trade.  "There  is,  *'says  he,, 
"no  exception  in  the  policies  against  an  attempt 
to  trade;"  now  here  was  no  a^ual  trading;  for 
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the  leizure  and  oonfiBcation  took  place  before 
that  could  be  accomplished. 

If  this  be  a  solid  distinction,  and  can  bear  at 
all  upon  this  cause,  it  is  very  certain  that  the 
words  of  the  exceptions  in  both  the  policies 
were  very  insignificant  and  immaterial,  i>oth  to 
Mr.  Church  and  to  the  underwriters.  If  the 
perils  which  they  so  cautiously  excluded  from 
the  policy  were  only  such  as  could  arise  from 
actual  trading,  after  bargain  and  sale  of  the 
cargjo,  the  exceptions  then»elves  were  not  worth 
the  ink  with  which  they  were  written.  The  only 
risk  of  the  trade,  the  only  peril  of  seizure  for 
the  trade,  to  which  Mr.  Church  could  possibly 
be  exposed,  was  before  he  could  effect  his  sales. 
Could  he  once  have  got  over  the  danger  of  going 
to  the  port,  and  of  landing  his  goods,  there  was 
no  danger  of  any  subsequent  seizure  for  illicit 
trade.  To  sa^,  therefore,  that  an  attempt  to 
trade  is  not  within  the  exceptions,  is  to  say  that 
the  exceptions  meant  nothing  at  all;  that  thev 
were  precautions  against  misfortunes  which 
eould  never  happen ;  anxious  guards  against  im- 
poesible  contingencies;  it  is  to  remove  the  rail- 
ing of  security  from  the  borders  of  the  precipice 
which  needs  it,  to  the  middle  of  a  plain  where  it 
can  have  no  use.  Strange  indeed  must  be  the 
construction  which  supposes  parties  so  keen  to 
SI 7*1  penetrate,  and  *fenoe  themselves  a^^inst 
a  peril  which  could  not  befall,  and  so  blind  to 
the  foresight  of  the  very  thing  that  did  happen, 
and  was  most  likely  to  happen.  It  is  the  at- 
tempt to  trade  which  constitutes  the  offense 
punishable  with  seizure  and  confiscation.  When 
the  trade  is  once  effected,  the  danger  is  re- 
moved; the  governor's  connivance  is  secured; 
the  laws  are  soundly  slumbering  under  the  spe- 
eific  opiate  of  corruption,  and  uie  governor,  in- 
stead of  seizing  the  property,  is  satisfied  with 
partaking  of  ito  proceeds. 

It  is,  then,  manifest  that  the  voyage  itself, 
especially  when  accompanied  with  the  actual 
landing  of  persons  from  the  vessel,  constitutes 
the  illicit  trade.  So  it  is  there  understood,  and 
■o  it  is  understood  by  the  trade  laws  of  our  own, 
and  of  all  other  countries.  The  gentleman  has 
taken  the  definition  of  smuggling  from  the  En^- 
lieh  law  books,  and  has  argued  as  if  all  illicit 
trade  were  synonymous  with  it.  Smuggling  is 
indeed  said  to  be  the  landing  or  running  of 
goods  contrary  to  law;  but  in  the  British  rev- 
enue laws,  and  our  own,  there  are  many  acts 
of  illicit  trade  which  subject  to  seizure  and  con- 
fiscation without  the  landing  of  the  goods. 
Laws  U.  S.  vol.  4,  p.  425,  §  84,  and  p.  439,  §  103. 

The  gentleman  to  illustrate  his  distinction  be- 
tween an  attempt  to  trade,  and  actual  trade, 
compared  it  to  the  case  of  deviation,  and  has 
read  an  authority.  Park,  359,  361,  (  ) 

to  show  that  an  intended  deviation,  never  car- 
ried into  effect,  does  not  vacate  a  policy,  though 
an  actual  deviation  does.  But  aeviation  con- 
sists of  a  single  fact,  and  the  intent  can  never 
be  taken  for  the  thing.  Trading  consists  of  a 
great  variety  of  acts,  each  of  which  constitutes 
part  of  the  thing.  Navigation  is  trade;  fishery 
{s  trade;  bargain  and  sale  of  goods  is  trade,  and 
the  attempt  to  accomplish  this,  in  the  revenue 
and  colonial  laws  of  all  countries,  is  equivalent 
to  the  last  act  of  bargain  and  sale. 

The  intent  to  deviate  is  so  totally  distinct 
from  its  accomplishment^  that  there  can  be  no 
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such  thing,  as  an  attempt  at  deviation.  As  to 
trade,  cariying  goods  n'om  one  place  to  an- 
other is  as  much  an  act  of  trade  as  selling  the 
goods  carried.  We  say  of  a  ship  that  she  is  a 
London  or  an  Indian  trader.  An  important 
brandi  Of  our  business  is  tiie  carrying  trade. 
The  word  itself,  like  many  others,  *has  [*218 
various  meaninss,  and  must  be  understood  in 
the  sense  dictatcKl  by  the  subject  matter  to 
which  it  relates.  Thus,  by  the  Portuguese  laws, 
^inj^  to  Brazil  for  the  purpose  of  trade,  is  itself 
illicit  trade;  as  by  our  collection  laws,  a  false 
entij  of  goods  for  the  benefit  of  a  drawback,  or 
an  importation  of  beer  or  spirits  in  casks  or 
vessels  different  from  those  prescribed  by  law, 
would  be  acts  of  illicit  trade  in  our  own  coun- 
try. 

The  second  ground,  upon  which  the  gentle- 
man allefi^es  that  the  loss  was  within  the  policy 
is,  that  this  was  not  a  legal  seizure  for  illicit 
trade;  but  a  mere  marine  trespass;  a  violent, 
outrageous  trespass  committed  by  the  govern- 
or. This,  he  says,  appears,  1.  From  the  testi- 
mony; and,  2.  Upon  the  face  of  the  sentence. 

If  the  meaning  of  the  exceptions  be  such  as  I 
have  contended,  and  as  their  express  words  im- 
port, this  question  might  fairly  be  laid  out  of 
the  case.  If  the  exceptions  were  meant  against 
seizure,  and  the  risk  of  illicit  trade,  the  only 
fact  the  underwriters  can  be  required  to  estab- 
lish is,  that  the  property  was  seized  for  illicit 
trade.  Whether  the  seizure  was  le^l  or  not, 
is  not  for  them  to  prove,  as  Mr.  Church  re- 
served that  peril  for  himself.  Let  us,  however, 
examine  whether,  either  from  the  testimony  or 
from  the  sentence,  it  was  so  outrageous  a  pro- 
ceeding on  the  part  of  the  governor  of  Para. 
That  it  was,  on  the  contrary,  conformable  both 
to  the  law  of  nations  and  to  the  Portugese  laws, 
will,  I  think,  not  be  vei^  difficult  to  prove. 

It  is  said  that  the  testimony  proves  that  the 
vessel  was  at  anchor  five  leagues  from  the  shore. 
That  by  the  law  of  nations,  cannon  shot  is  the 
boundary  of  territorial  jurisdiction.  And,  there- 
fore, that  the  governor  of  Para  had  no  authority 
to  seize  and  condemn  the  vessel  and  cargo. 

First,  as  to  the  fact.  It  will  be  found  upon 
examining  and  comparing  the  depositions,  tnat 
they  were  manifestly  drawn  up  with  a  view  to 
taking  this  ground.  The  distance  and  the  bear- 
ings from  (^pe  Baxos,  the  extreme  south  and 
east  point  of  land  at  which  the  Bay  of  Para 
pours  into  the  Atlantic,  is  laid  down  in  all  the 
aepositions  with  most  minute  attention,  and 
three  depositions  repeat  •not  only  the  [*210 
distance  at  which  the  vessels  lay  from  that 
Cape,  but  also  the  exact  distance  northward  of 
it  by  a  meridian  line  drawn  due  east  and  west. 
Captain  Shaler,  however,  only  undertakes  to 
say  the  distance  from  Cape  Baxos  was  four  or 
five  leagues,  and  he  candidly  confesses  that,  at 
the  time,  both  he  and  Captain  Barker  did  call 
the  place  where  they  were  anchored  the  Bay  of 
Para.  Now  it  is  very  apparent  from  their  geo- 
graphical bearing,  so  precisely  laid  down,  which 
was  west,  and  by  north,  about  four  or  five 
leagues  distant,  and  only  two  miles  north,  that 
they  called  it  by  its  right  name,  or  that  they 
were  at  least  within  a  M.y. 

Thus,  then,  stands  the  fact.  They  were  about 
four  or  five  leagues  from  Cape  Baxos,  and  with- 
in the  bay. 
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Secondly,  as  to  the  law.  The  gentleman  read 
a  passage  from  Vattel,  to  show  that  cannon  shot 
from  the  coast  is  b^  the  law  of  nations  the  ut- 
most bound  of  territorial  jurisdiction.  B.  1,  s. 
289. 

This  passage  is  evidently  restricted  to  the  ex- 
tent to  which  the  rights  of  a  neutral  territory 
extend  in  time  of  war.  The  rule  is  apparently 
laid  down  for  the  sake  of  the  inference  from  it, 
that  a  belligerent  vessel  cannot  be  taken  under 
the  cannon  of  &  neutral  fortress. 

It  is  a  very  indefinite  rule  indeed,  even  for 
the  purpose  to  which  it  extends,  for  it  makes 
the  extent  of  a  nation's  territory  depend  upon 
the  weight  of  metal,  or  projectile  force  of  ner 
cannon.  It  is  a  right  which  must  resolve  itself 
into  power;  and  comes  to  this,  that  territoiv 
extends  as  far  as  it  can  be  made  to  be  respected.' 

But  this  principle  does  not  apply  to  the  right 
of  a  nation  to  cause  her  revenue  and  colonial 
laws  to  be  respected.  Here  all  nations  do  as- 
sume at  least  a  greater  extent  than  cannon 
shot;  and  other  passages  from  Vattel  show  the 
distinctions  which  are  acknowledged  on  this 
point.  B.  1,  s.  287,  288.  It  will  also  be  re- 
marked, that  the  territorial  rights  of  a  nation 
are  extendi  in  the  utmost  latitude  to  bays. 
Thus,  then,  Mr.  Church's  vessel  was  completely 
within  the  territorial  jurisdiction  of  BraziL 

But  the  gentleman  read  an  authority  from  4 
220*]  Bao.  Abr.  *54d,  upon  smiu[gling.  '<The 
British  revenue  laws,"  says  he,  '^o  as  far  as 
the  law  of  nations  will  permit,  and  they  extend 
the  right  of  boarding  smugglers  only  to  two 
leagues." 

Instead  of  appealing  to  Bacon's  Abridgment, 
and  British  laws,  I  prefer  looking  into  our  own 
statute  book,  and  take  there  the  measure  which 
our  own  government  has  asserted  for  the  extent 
of  our  jurisdiction.  Laws  U.  S.  vol.  4,  p.  320, 
8.  25,  26,  27,  and  p.  437,  s.  99.    Here  we  see  the 

Srindples  are  assumed  of  exercising  this  juris- 
iction  four  leagues  from  the  coast,  and  at 
indefinite  distances  within  bays.  All  this  is  per- 
fectly conformable  to  the  law  of  nations.  But  it 
proves  that  the  Aurora,  when  at  anchor  within 
the  Bay  of  Para,  and  four  or  five  leagues  from 
Gape  &LXOS,  was  completely  within  the  terri- 
torial jurisdiction  of  the  governor  of  Para. 

I  have  here  said  nothing  of  Mr.  Church's  go- 
ing on  shore  for  purposes  of  trade,  nor  of  uie 
imprudent  conduct  of  the  people  with  whojn 
he  was  associated,  which  probably  occasioned 
the  exercise  of  the  governor's  authority. 

Either  of  these  facts,  however,  would  have 
warranted  the  governor  in  seizing  the  vessels, 
even  if  they  had  not  been  within  his  territorial 
jurisdiction.  Mr.  Churdi's  going  on  shore  was, 
under  these  laws,  an  act  of  hostility,  which  un- 
doubtedly gave  the  governor  a  riffht  to  seize 
the  vessel  in  which  he  came,  as  well  as  his  per- 
son. But  a  much  more  offensive  act  of  hostility 
was  committed  by  the  vessel  in  companjr  with 
which  Mr.  Church's  vessel  was.  For  it  ap- 
pears from  the  testimony  that  they  had  forced  a 
Portu$niese  schooner,  in  the  bay,  to  board  them, 
by  firing  two  guns  successively  to  bring  her  to ; 
and  had  detamed  the  master  of  that  schooner 
on  board  their  own  vessel,  because  they  wanted 
a  pilot.  The  people  in  the  Portuguese  schooner 
were  excessively  alarmed;  nor  is  it  stirprising 
they  should  be.  They  immediately  went  into 
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port,  and  doubtless  complained  of  the  usage  they 
naa  received.  Now  I  ask,  what  sort  of  laws 
they  would  be  which,  under  such  circumstances, 
should  deny  to  the  government  of  a  country,  the 
right  to  touch  a  ve^el  thus  oonductin?,  because 
she  is  anchored  *four  or  five  leagues  dis-  [*221 
tant  from  the  shore?  I  cannot  dwell  upon  this 
argument.  The  governor  of  Para  knew  of  no 
such  laws.  The  next  day  he  sent  three  armed 
gun-boats,  which  took  possession  of  both  the 
vessels.  And  far  from  seeinjif  anything  outra- 
geous in  this  procedure,  I  think  the  governor 
would  have  been  guilty  of  a  high  breach  of  duty 
had  he  done  otherwise. 

But  Mr.  Church  really  wanted  water,  and 
had  a  right  to  go  on  shore  to  procure  it.  After 
the  deposition  of  Van  Voorhies,  with  the  com- 
mental^  of  Raynal,  it  is  scarcely  possible  to 
hear  this  allegation  without  a  smile.  It  is, 
however,  very  conclusively  answered  by  the  gov- 
ernor's sentence,  and  I  shall  notice  it  in  exam- 
ining the  objections  to  that.  The  court  will 
need  no  argument  to  show  that  if  Mr.  Churdi 
wanted  water,  it  was  his  own  fault,  and  in  con- 
sequence of  his  own  purpose.  But  further,  the 
testimony  is  expressed  that  he  went  for  trade 
as  well  as  for  water,  and  this  alone  made  him 
liable  to  the  loss  of  his  vessel  and  cargo. 

But  the  testimony  shows  the  seizure  was  on 
account  of  their  being  French  spies. 

When  these  vessels  and  their  force  was  known, 
there  could  be  very  little  occasion  to  fear  them 
as  enemies.  But  I  have  no  doubt  questions  of 
the  kind  were  put  to  the  witnesses  as  they  state 
in  their  depositions;  and  the  reason  for  tiiose 
questions  is  explained  by  that  imprudent  firing 
and  forcing  of  the  Portuguese  schooner  to  board 
them,  which  I  have  before  noticed.  It  was  very 
natural  that  the  people  of  the  Portuguese 
schooner  should  be  alarmed;  and,  on  going 
ashore,  that  they  should  communicate  their 
alarms,  which  would  of  course  be  immediately 
spread  with  exag^ration.  Such  acts  of  direct 
and  violent  hostility  within  the  bay,  might,  and 
in  all  probability  would,  be  imputed  to  French 
cruisers,  and  not  to  American  traders;  to  a  na- 
tion with  which  Portugal  was  at  war,  and  not 
to  a  people  with  whom  she  was  at  peace.  Hence, 
suspicions  probably  at  first  existed  which  led  to 
the  examination  of  the  witnesses  on  those  ques- 
tions. But  when  the  truth  was  discovered,  the 
governor  gives  the  real  reasons  for  his  decision. 

*Thus  much,  to  justify  the  governor's  [*222 
sentence,  from  the  testimony;  upon  which  I 
shall  conclude  with  one  more  observation. 
It  is  extremely  probable  that  this  firing  of  guns, 
and  the  violence  done  to  a  Portuguese  schooner, 
was  the  foundation  of  all  the  severity  used 
towards  Mr.  Church,  his  companions  and  their 
property.  When  he  landed  in  the  evening, 
most  probably  the  people  of  the  Portuguese 
schooner  had  got  in  before  him.  They  had 
doubtless  entered  their  complaint^  and  repre- 
sented the  detention  of  their  captain  on  b<Mird 
the  American  vessel.  The  offense  was  irritat- 
ing to  the  highest  degree.  It  must,  in  any  civ- 
ilized country,  have  alarmed  the  sympathies, 
and  roused  de  resentments,  of  the  people.  It 
was  one  of  those  cases  which  call  in  a  voice  of 
thunder  upon  the  ruling  power  of  a  country  to 
exercise,  with  firmness  and  rigor,  all  its  K>rce 
for  the  protection  of  the  laws,  and  the  personal 
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security  of  the  subject.  Let  ob,  but  for  a  mo- 
ment, suppose  one  of  our  own  coastii^  vessels 
to  go  into  a  harbor  of  CShesapeake  or  Delaware 
bay  with  intelligence  that  sne  had  been  forci- 
bly brought  to,  and  her  master  taken  from  her, 
by  a  vessel  at  anchor  within  four  or  five  leagues 
of  the  shore.  Is  there  a  governor  of  one  of 
these  states,  who,  upon  such  a  representation 
made  to  him,  would  not  feel  it  his  duty  to  use 
the  strongest  arm  of  the  law  to  protect  his 
fellow  citizens,  and  to  punish  the  outrage? 
Surely  not.  He  would  immediately  send  an 
armed  force  and  take  possession  of  the  vessel; 
and  if  upon  the  examination  it  should  appear 
that  the  vessel  itself  came  for  the  purpose  of 
prohibited  trade,  in  the  name  of  common  sense, 
and  common  justice,  what  indulgence  oould  the 
supercargo  or  crew  of  such  a  vessel  expect  at 
the  han(&  of  the  public  officers  of  the  coimtry? 
If 

In  the  corrupted  currents  of  this  world 
Offense's  gilded  hand  can  shove  by  Justice, 

she  must,  in  truth,  gild  her  hand,  and  not  arm 
it  with  steel.  Had  the  governor  of  Para  been 
ever  so  much  disposed  to  grant  Mr.  Church  the 
permission  to  trade,  he  could  not  have  indulged 
nis  inclination  after  what  had  taken  place. 

The  sentence  itself  seems  also  to  carry  its 
223*]  own  justification  *with  it.  The  order 
and  sentence  condemn  the  property  on  account 
of  their  having  put  into  a  port  of  the  establish- 
ment; and  of  their  bavins  incurred  the  trans- 
gression of  the  decree  of  the  18th  March,  16Q5. 

When  we  apply  the  facts  in  evidence  to  the 
law  of  18th  March,  1605,  we  find  that  Mr. 
Church  and  his  property  had  actually  incurred 
these  penalties.  Thev  certainly  had  put  into  a 

Eort  of  Brazil ;  and  for  trading  purposes.  They 
ad  even  traded  at  Rio  Janeiro;  and  although 
that  was  to  a  small  amount,  and  with  permis- 
sion, the  governor  of  Para,  comparing  their 
traffie  there  imder  pretense  of  distress  with 
their  conduct  afterwards  in  coming  within  his 
own  province,  might  justly  recur  to  that  for- 
mer act  as  connected  with  the  present  one  in 
constituting  the  offense  against  the  law. 

But  the  sentence  goes  further.  It  states  the 
reasons  upon  which  it  is  founded.  It  recites 
the  allcjsrations  of  the  captain  in  his  defense, 
and  assigns  the  reasons  of  the  court  for  disbe- 
lieving uiem.  It  notices  in  a  special  maimer 
the  pretense  of  wanting  wato*,  and  very  con- 
clusively disproves  it. 

First.  Because  they  were  only  84  days  from 
Rio  Janeiro;  and  had  suffered  no  want  of  wa- 
ter, in  a  voyage  of  double  that  time  h-om  New 
York  to  that  place.  The  reason  is  certainly 
logical  in  substance  if  not  in  form.  If  they 
were  supplied  with  water  for  more  than  60  days 
from  New  York,  why  were  they  not  supplied 
for  an  equal  length  of  time  from  Rio  Janeiro? 
No  accident  beinff  even  pretended  for  the  fail- 
ure of  their  supply. 

Secondly.  Because  they  had  neslected  to  sup- 
ply themselves,  as  they  might  have  done,  at 
rflurious  places  along  the  coast. 

Thirdfy.  Because  thev  had,  at  their  first 
landing,  alleged  a  wish  to  traffie  and  not  to  ob- 
tain water. 

FonrthW.  Because  they  had  alleged  that  the 
inessel  had  sprung  a  leak,  which,  upon  regular 
examination  of  the  thipy  had  proved  not  to  be 
the  ease. 
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'Fifthly.  Because  they  were  steering  [*224 
their  course  wide  from  the  pretended  destina- 
tion of  their  voyage,  and  had  neglected  to  sail 
for  the  trade  winds,  which  they  would  have 
wanted  for  that  destination. 

Sixthly.  Because  they  must  be  considered  as 
accessory  to  the  hostile  acts  of  the  vessel  with 
which  they  were  in  company;  against  which 
vessel  the  proofs  were  decisive,    ^d. 

Seventhly.  Because  these  fa^se  allegations 
were  themselves  a  proof  that  the  person  who 
made  them  was  not  ignorant  of  the  laws  he 
had  violated. 

Far  from  considering  this  sentence,  therefore, 
as  an  outrageous  act,  I  cannot  avoid  expressing 
the  opinion,  that  it  indicates  a  sound  judgment, 
a  sincere  respect  for  the  rights  of  humanity  and 
of  innocence,  and  a  punctilious  adherence  to 
the  law  of  nations,  and  the  duties  of  hospitality. 
Certain  it  is,  that  the  p^emor's  reasoning  led 
him  to  a  conclusion  which  was  just  in  fact;  for 
Captain  Shaler  tells  us  that  on  his  examination 
he  denied  that  trade  was  intended,  and  he  also 
tells  us  that  trade  was  intended.  The  govern- 
or, therefore,  had  not  learnt  the  truth  from 
him;  but  he  had  discovered  it  by  just  deduc- 
tions from  fair  premises,  though  in  direct  oppo- 
sition to  Shalers  declaration. 

The  regard  for  the  rights  of  humanity  and 
the  duties  of  hospitality  is  apparent  from  the 
anxious  care  with  which  the  governor  details 
his  reasons  for  believing  that  the  want  of  water 
was  falsely  alleged;  mere  pretense;  mere  af- 
fectation; for  this  solicitude  to  disprove  the 
fact,  is  the  strongest  implication  that  had  ne 
believed  the  want  of  water  real,  and  uninten- 
tional, he  would  not  have  seized  the  vessel.  The 
variance  between  the  professed  destination  of 
the  vessel  and  the  course  of  her  navigation, 
would  be  strong  presumptive  proof  in  any  judi- 
cial court.  The  company  kept  by  the  two  ves- 
sels together,  and  the  landing  of  the  two  par- 
ties from  them  in  the  same  boat,  and  at  one  and 
the  same  time,  would,  upon  the  principles  of  the 
common  law  itself,  have  made  each  party  a  prin- 
cipal to  the  hostile,  and  illegal  acts  of  the  other. 
And  what  reasoning  can  be  better  founded 
*than  that  the  allegation  of  falsehood  [*225 
proves  the  knowledge,  the  consciousness  of  ille- 
gal conduct  in  the  person  guilty  of  it.  The  order 
of  seizure,  therefore,  contains  a  charge  of  unlaw- 
ful acts,  knowing  them  to  be  unlawful,  and  even 
in  our  own  count^,  where  the  freedom  of  our  cit- 
izens requires  that  every  accusation  should  be 
direct,  precise  and  pointed,  I  teow  of  no  one 
essential  ingredient  of  indictment  which  is  not 
contained  in  this  order  of  seizure  by  the  govern- 
or of  Para.  The  sentence  of  condemnation  is 
founded  upon  it,  and  adopts  its  conclusions.  It 
has,  therefore,  all  the  material  characteristics 
of  a  legal  condemnation  for  illicit  trade;  and 
must  be  a  decisive  bar  against  Mr.  Church's 
claim  of  indemnity  upon  these  polidee. 

I  have  now  gone  through  the  examination  of 
the  grounds  upon  which  the  exceptions  of  the 
plaintiff  against  the  judgment  of  the  eireuit 
court  were  attempted  to  be  supported  by  his 
counsel.  It  has  been  my  enaeavor  to  show 
that  the  evidence  was  properly  admitted,  and 
that  its  operation  was  justly  held  conclusive 
against  his  demand  in  this  action.  I  shall  not 
detain  the  court  with  any  further  argument^ 
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but  leave  the  remainder  of  mj  client's  defense 
to  the  management  of  abler  hands. 

Mason,  on  the  same  side. 

It  is  objected  that  this  is  the  sentence  of  the 
governor,  and  it  does  not  appear  that  he  had 
admiral^  jurisdiction.  But  the  record  pro- 
duced does  not  state  the  condemnation  of  the 
vessel  to  have  been  made  by  the  sovemor,  but 
1^  a  court.  The  governor  only  ordered  the  ves- 
sel to  be  seized,  the  captain  and  crew  impris- 
oned, and  their  papers  to  be  sent  to  the  house 
of  justice.  But  the  condemnation  begins  with 
these  words:  "It  is  hereby  determined  by  the 
court,"  Ac,  and  goes  on,  ^'Therefore  they  ae- 
dare  him  to  have  incurred,"  &c 

It  is  admitted  that  the  trade  is  illegal.  A 
permission  obtained  by  bribery  and  corruption 
cannot  make  it  lawful. 

But  it  is  said  that  two  things  must  concur  to 
bring  the  case  within  the  exception  to  the  pol- 
icy; an  act  of  trading,  and  a  seizure  for  that 
cause. 

826*]  •Why  should  the  underwriters  insure 
against  the  risk  of  attempting  to  trade,  and  yet 
refuse  to  insure  against  a  seizure  for  actual 
trade,  when  the  whole  risk  of  the  insured  was 
in  the  attempt?  For  after  the  water  and  the 
wood  are  gone,  and  the  vessel,  in  due  form, 
sprung  a  leak;  when  the  g^oods  are  landed,  and 
one  of  the  doors  of  the  warehouse  sealed,  and 
the  other  left  open,  all  risk  is  past;  for  although 
the  trade  does  not  become  lawiul,  yet  a  security 
is  gained  against  prosecution. 

It  is  objected  that  the  Portliness  had  no 
right,  by  the  law  of  nations,  to  legislate  respect- 
ing vessels  in  the  situation  in  which  this  vessel 
was  seized. 

But  every  nation  has  a  right  to  appropriate 
to  her  own  use  a  portion  of  the  sea  about  ^er 
shores;  and  to  legislate  respecting  vessels  com- 
ing within  that  line.  A  vessel,  coming  within 
the  line,  contrary  to  the  municipal  laws  of  the 
country,  may  lawfully  be  seized.    Vattel,  b.  1, 

s.  287. 

The  insurers  did  not  take  the  risk  of  illicit 
trade ;  that  is,  of  the  unlawfulness  of  the  trade. 
The  word  trade  cannot  be  confined  to  the  act  of 
landing,  or  of  selling  the  goods,  but  must  mean 
the  general  course  of  the  trade.  And  if  any  risk 
attended  the  attempt  to  land,  or  sell  the  goods, 
it  was  certainly  one  of  the  risks  of  the  traue, 
and  clearly  within  the  letter  of  the  exception. 
But  if  the  evidence  respecting  the  laws  of  Port- 
ugal, and  the  sentence,  ought  to  have  been  re- 
jected, still  enough  remains  to  show  that  the 
loss  is  within  the  exception.  For  it  is  admitted 
that  the  trade  which  the  voyage  was  intended 
to  effect,  was  illicit;  the  testimony  shows  that 
the  vessel  was  seized  by  the  Portuguese,  and  the 
jury  had  a  right  to  infer  that  the  seizure  was 
on  account  of  such  illicit  trade. 

Martin,  in  reply,  made  two  points. 

1st.  That  the  evidence  was  not  admissible. 

2d.  That  if  admissible^  it  did  not  warrant  the 
instruction  given  by  the  judge  to  the  jury. 

1st.  As  to  the  admissibility  of  the  evidence. 
227*]  *Foreign  laws  must  be  proved  as  pri- 
vate acts  of  parliament.  Public  laws  are  per- 
mitted to  be  read  from  the  statute  book,  not 
because  that  is  evidence,  for  no  evidence  is  nec- 
essary, as  the  judges  are  presumed  to  know 
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the  law,  but  the  statute  book  is  permitted  to  be 
read,  to  refresh  their  memory.  Our  courts  are 
not  bound  to  notice  the  laws  of  Portugal;  they 
must,  therefore,  be  proved  by  evidence.  And 
in  this,  as  in  every  other  case,  the  best  evidence 
which  the  nature  of  the  case  will  admit,  must 
be  produced;  that  is,  the  evidence  produced 
must  be  such  as  does  not  show  better  evidence 
in  the  power  of  the  party  producing  it. 

The  customs  and  usages  of  a  foreign  country 
may  be  proved  by  testimony  of  persons  ac- 
quainted with  them,  by  a  public  history,  or  by 
cases  decided.  But  an  edict,  registered  in  any 
particular  office  must  be  proved  by  a  copy,  au- 
thenticated in  one  of  three  modes. 

1st.  By  an  exemplification  under  the  national 
seal;  and  this  is  admitted  as  evidence,  because 
one  nation  is  presumed  to  know  the  public  seal 
of  another.    Feake's  L.  of  Ev.  48. 

2d.  Under  the  seal  of  the  court,  which  seal 
muist  be  proved  if  it  be  of  a  municipi^l  court,  or 
dd.  By  a  sworn  copy  collated  by  a  witness. 
An  exception  has  been  allowed,  as  to  the  seal 
of  courts  of  admiralty,  in  cases  under  the  law 
of  nations,  because  they  are  courts  of  the  whole 
civilized  world,  and  every  person  interested  is 
a  party.    1  Rob.  296,  The  Maria, 

A  copy  certified  by  a  person  authorized  ad 
hoc,  is  good  in  his  own,  but  not  in  a  foreign 
country,  without  evidence  of  his  being  such  an 
officer. 

Why  is  not  a  copy  of  the  law  produced,  cer- 
tified under  the  sreat  seal  of  Portugal  T  L[i  ex- 
cuse for  not  producing  such  a  copy,  they  ought 
at  least  to  snow  that  they  have  demanded  it, 
and  that  it  has  been  refused. 

They  might  have  applied  to  the  officer  who 
kept  the  *original,  for  a  certified  copy.  [*228 
If  they  have  done  so,  and  have  been  refused, 
where  is  their  evidence  of  that  fact? 

They  might  have  got  a  witness  to  compare  a 
copy  with  the  original,  and  proved  it. 

The  laws  themselves,  if  authentic,  show  that 
there  is  a  place  where  they  are  registered,  and 
where  the  defendant  might  have  applied. 

The  certificate  of  the  consul  is  no  authenti- 
cation. He  was  not  an  officer  authorized  by 
the  laws  of  this  country  to  certify  that  the  mag- 
istrate of  the  foreign  country,  before  whom  an 
oath  has  been  taken,  was  a  magistrate  author- 
ized to  administer  such  an  oath.  He  was  not 
authorized  ad  hoo;  and  his  certificate  is  not  bet- 
ter than  that  of  any  other  person.  England,  a 
great  commercial  nation,  has  many  consuls  in 
foreign  countries,  yet  there  is  no  case  decided 
in  England,  in  which  the  certificate  of  one  of 
her  consuls  has  been  held  to  be  evidence  in  the 
courts  of  common  law. 

As  to  the  case  of  the  notarial  certificate,  cited 
from  12  Viner,  a  notary  public  is  an  officer  of 
the  law  of  nations.  In  the  case  cited  he  was 
an  officer  of  Holland,  not  of  England;  and  the 
reason  why  the  court  allowed  his  certificate  to 
be  evidence,  seems  to  have  been,  that  the  oppo- 
site party  had  also  taken  a  liice  copy  from  the 
same  notary. 

The  common  mode  of  obtaining  evidence  was 

open  for  the  defendant,  and  he  ought  to  have 

availed  himself  of  it,  by  taking  a  commission 

to  Portugal  to  examine  witnesses  there. 

The  case  of  Bingham  v.  Oaboi,  from  3  Dallas, 
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19,  is  not  in  point.  The  question  was  not  made 
as  to  the  validity  of  the  certificate  of  the  regis- 
ter of  the  court  of  admiralty,  respecting  the 
order  given  by  the  Marquis  de  Bouille,  nor  was 
the  decision  of  the  court  giveli  upon  that  point. 

There  is  no  proof  that  the  law  of  1605  was 
«29*]  ever  ^adopted  by  Portugal;  but  if  it 
was,  yet  that  is  not  the  law  upon  which  the 
l^vemor  proceeded,  for  he  himself  says  he  pro- 
ceeded upon  the  law  of  16th  of  October,  1715. 

The  sentence  of  the  governor  was  not  a  sen- 
tence of  a  court  of  admiralty.  It  was  not  oon- 
elusive.  The  decrees  of  courts  of  admiralty  are 
<mly  conclusive  when  deciding  upon  questions 
of  the  law  of  nations ;  Peake's  L.  £.  47.  When 
deciding  upon  other  questions,  they  are  to  be 
considered  as  mere  municipal  courts.  This  was 
not  a  question  of  the  law  of  nations,  but  of  their 
own  municipal  law. 

Even  if  it  was  a  court  of  admiralty,  deciding 
upon  a  question  of  the  law  of  nations,  no  evi- 
dence could  be  admitted  of  its  decree,  but  a 
oopy  under  the  seal  of  the  court.  But  the 
judgment  of  a  municipal  court,  upon  a  munici- 
pal law,  must  be  proved  like  any  other  fact. 
Even  the  seal  of  tne  court  would  not  be  suffi- 
cient, without  other  evidence,  that  there  wa^ 
such  a  court,  having  such  a  seal. 

Another  objection  to  the  evidence  is,  that  the 
proceedings  at  large  ought  to  have  been  set 
forth,  not  the  sentence  alone ;  and  even  the  sen- 
tence is  not  complete,  for  it  refers  to  other 
pages  of  the  proceedings  which  are  not  pro- 
duced. Peake's  L.  E.  26.  Loft's  Gilbert,  24, 
25.    Bull.  N.  P.  228. 

It  has  been  said  that  fn  this  country  the  rule 
of  evidence  ought  to  be  relaxed,  on  account  of 
the  distance  from  Europe,  and  the  difficulties  in 
procuring  testimony. 

This  might  be  a  good  argument  before  a  legis- 
lature, but  it  cannot  alter  the  law  in  &i8 
court. 

The  rules  of  evidence  already  established 
ought  to  be  strictly  guarded.  To  break  in  upon 
them  would  be  to  strike  out  every  star  and 
every  constellation  which  can  guide  us  through 
the  tempestuous  sea  of  legal  litigation. 

There  is  no  evidence  that  the  original  pro- 
ceedings were  sent  to  the  secretary  of  state  in 
1230*]  Portugal.  There  is  no  *certificate  of 
the  clerk  of  any  court.  If  it  is  a  copy  of  the 
original  proceedings,  the  appear  to  have  all 
taken  place  on  the  same  day.  The  judgment 
is  only  an  interlocutory  decree,  and  is  not 
signed  by  any  body.  The  officer  who  certifies 
that  it  is  a  true  copy  resided  at  Lisbon,  and  not 
at  Para.  There  is  no  evidence  that  he  was  au- 
thorized ad  hoc,  and  he  has  affixed  only  his 
private  seal. 

In  order  to  make  a  legal  sentence,  there  must 
be  le^  proceedings,  m  a  legitimate  court, 
armed  witn  competent  authority  upon  the  sub- 
ject matter,  ana  upon  the  parties  concerned. 
4  Rob.  55,  Th€  Henriok  and  Maria, 

The  defendant  must  show  the  law  which  gives 
the  court  of  Para  jurisdiction,  and  that  the  au- 
thority has  been  pursued. 

The  authority  of  the  court  does  not  appear; 
and  it  is  contrary  to  the  natural  principles  of 
justice  to  condemn  the  vessel  without  givmg  the 
owner  an  opportunity  to  be  heard.  In  this  case 
there  was  no  monitioB  issued.  No  forms  were 
pursued  either  against  tha  ymul  or  tha  owner, 
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<ind  the  evidence  shows  that  he  had  no  notice. 
The  sentnce,  if  it  proves  any  thing,  does  not 
show  that  the  condemnation  was  for  illicit 
trade,  or  even  for  an  attempt  to  trade;  and  it 
cannot  be  evidence  of  any  collateral  fact. 

As  to  the  pretended  act  of  hostility,  it  was  by 
another  person,  not  the  owner  or  master  of  his 
vessel.  It  was  in  its  nature  equivocal,  and  is 
explained  away  by  the  testimony. 

2d.  The  instruction  of  the  jud^  to  the  jury 
ought  not  to  have  gone  further  than  that  if  they 
were  of  oninion  that  the  vessel  was  seized  for 
illicit  trader  the  insurers  were  discnarged;  but 
if  for  any  other  cause,  they  were  liable. 

If  any  ground  of  condemnation  can  be  gath- 
erea  from  the  sentence,  it  is  that  of  being  an 
enemy,  and  not  illicit  trade.  Although  the 
trade  is  generally  prohibited,  yet  it  is  a  well 
known  fact  that  foreign  ships  do  trade  there, 
and  have  done  so  for  a  century.  It  is  not  il- 
legal tq^  insure  smuggling  voyages  against  the 
risk  of  seizure  by  a  foreign  government.  There 
is  no  instance  of  a  vessel  being  seized  for  going 
along  shore,  or  into  the  ports  of  the  colonies  of 
*  Spain  or  Portugal  for  toe  purpose  of  [*231 
trading,  if  they  could  gain  permission,  provid- 
ed they  did  not  actually  traae  without  permis- 
sion. There  must  be  some  act  done  more  than 
going  into  port.  This  must  be  the  construction 
of  the  law. 

Such  is  the  construction  given  to  the  English 
law  which  prohibits  foreign  vessels  from  going 
into  their  ports.  They  are  noc  liable  to  seizure 
unless  they  go  mala  fide.  Reeves'  Law  of  Ship- 
ping, 203. 

Tne  premium  is  20  per  cent.,  which  implies 
extraordinary  risks.  In  the  case  of  Oravea  o. 
The  Boston  Marine  Insurance  Company,  now 
pending  in  this  court,  the  premium  was  only 
20  per  cent.,  and  yet  no  such  exception  was 
made. 

The  exception  is  not  a  warranty.  Policies 
are  to  be  construed  in  favor  of  the  insured. 
The  exception  is  the  language  of  the  insurers, 
and  to  be  taken  most  strongly  against  them.  It 
means  only  legal  seizures.  A  warranty  against 
all  claims,  means  alt  legal  claims.  The  general 
clause  of  the  policy  is  against  all  seizures ;  the 
exception^  therefore,  must  mean  ail  legal  seiz- 
ures. 

No  act  of  trading  is  proved.  If  the  intention 
makes  the  offense,  a  Portuguese  vessel  might 
have  seized  the  Aurora  on  the  aay  after  her 
leaving  the  port  of  New  York,  and  carried  her 
to  Portugal  and  condemned  her.  If,  then,  her 
sailinff  with  the  intention  to  trade  was  not  an 
act  of  illicit  trade,  something  further  was  nec- 
essary to  constitute  the  offense. 

The  policy  does  not  except  the  risk  of  seizure 
for  suspicion  of  illicit  trade.  It  is  a  general 
rule  that  words  are  to  be  construed  most  strong- 
ly against  tae  person  using  them,  and  who 
ought  to  have  explained  himself. 

If  the  evidence  respecting  the  laws  and  the 
sentence  be  rejected,  the  remaining  evidence 
will  only  show  that  a  seizure  was  made,  but 
not  that  it  was  lawful;  and  for  all  unlawful 
seizures  the  underwriters  are  liable.  Legal 
seizures  onlv  are  excepted.  To  make  it  a  law- 
ful seizure  it  must  be  for  some  act  done;  not 
merelv  upon  suspicion.  The  underwriters  meant 
that  the  plaintiff  should  go  and  *trv  to  [*232 
get  permission  to  trade;  but  if  he  attempted  to 
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trade  without  leave  they  would  not  take  the 
risk. 

Maroh  5th.  MABflHAT.T.,  Oh,  J,,  delivered  the 
opinion  of  the  Ck>urt. 

If,  in  this  case,  the  oourt  had  been  of  the 
opinion  that  the  circuit  court  had  erred  in  its 
construction  of  the  policies,  which  constitute 
the  ground  of  action;  that  is,  if  we  had  con- 
ceive that  the  defense  set  up  would  have  been 
insufficient,  admitting  it  to  have  been  clearly 
made  out  in  point  of  fact,  we  should  have 
deemed  it  right  to  have  declared  that  opinion, 
although  the  case  might  have  gone  off  on  other 
points;  because  it  is  desirable  to  terminate 
every  cause  upon  its  real  merits,  if  those  merits 
are  fairly  before  the  court,  and  to  put  an  end 
to  litigation  where  it  is  in  the  power  of  the 
court  U>  do  so.  But  no  error  is  perceived  in  the 
opinion  given  on  the  construction  of  the  poli- 
cies. If  the  proof  is  sufficient  to  show  that  the 
loss  of  the  vessel  and  cargo  was  occasioned  by 
attempting  an  illicit  trade  with  the  Portu- 
guese; that  an  offense  was  actually  committed 
against  the  laws  of  that  nation,  and  that  they 
were  condemned  by  the  government  on  that  ac- 
count, the  case  comes  fairly  within  the  excep- 
tion of  the  policies,  and  the  risk  was  one  not 
intended  to  oe  insured  against. 

The  words  of  the  exception  in  the  first  policy 
are,  "The  insurers  are  not  liable  for  seizure  by 
the  Portuguese  for  illicit  trade." 

In  the  second  policy  the  words  are,  '^The 
insurers  do  not  take  the  risk  of  illicit  trade 
with  the  Portuguese." 

The  counsel  on  both  sides  insist  that  these 
words  ought  to  receive  the  same  construction, 
and  that  each  exception  is  substantially  the 
same. 

The  Ck>urt  is  of  the  same  opinion.  The  words 
themselves  are  not  essentially  variant  from 
each  other,  and  no  reason  is  perceived  for  sup- 
posing any  intention  in  the  contracting  parties 
to  vary  the  risk. 

For  the  plaintiff  it  is  contended,  that  the 
terms  used  require  an  actual  traffic  between  the 
233*1  vessel  and  inhabitants,  *and  a  seizure 
in  consequence  of  that  traffic,  or  at  least  that 
the  vessel  should  have  been  brought  into  port, 
in  order  to  constitute  a  case  which  comes  with- 
in the  exception  of  the  policy.  But  such  does 
not  seem  to  be  the  necessary  import  of  the 
words.  The  more  enlarged  and  liberal  con- 
struction given  to  them  by  the  defendants,  is 
certainly  warranted  by  common  usage;  and 
wherever  words  admit  of  a  more  extensive  or 
more  restricted  signification,  the^  must  be 
taken  in  that  sense  which  is  required  by  the 
subject  matter,  and  which  will  best  effectuate 
what  it  is  reasonable  to  suppose  was  the  real 
intention  of  the  parties. 

In  this  case,  the  unlawfulness  of  the  voyage 
was  perfectly  understood  by  both  parties.  That 
the  Crown  of  Portugal  exduded,  with  the  most 
jealous  watchfulness,  the  commercial  inter- 
course of  foreigners  with  their  colonies,  was, 
probably,  a  fact  of  as  much  notorietv  as  that 
foreigners  had  devised  means  to  elude  this 
wat^fulness,  and  to  carry  on  a  gainful  but 
very  hazardous  trade  with  those  colonies.  If 
the  attempt  should  succeed  it  would  be  very 
profitable,  but  the  risk  attaidinff  it  was  neces- 
sarily great.  It  was  this  risk  which  the  under- 
writers, on  a  fair  construction  of  their  words, 
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did  not  mean  to  take  upon  themselvee.  They 
are  not  liable,"  they  say,  ''for  seizure  by  the 
Portuguese  for  illicit  trade."  'Thc^  do  not 
take  the  risk  of  illicit  trade  with  the  Portu- 
guese." Now  this  illicit  trade  was  ^e  sole  and 
avowed  object  of  the  yoyage,  and  the  vessel  was 
engaged  in  it  from  the  time  of  her  leaving  the 
port  of  New  York.  The  risk  of  this  illicit 
trade  is  separated  from  the  various  other  perils 
to  which  vessels  are  exposed  at  sea,  and  ex- 
cluded from  the  policy.  Whenever  the  risk 
commences,  the  exception  commences  also,  for 
it  is  apparent  that  tue  underwriters  meant  to 
take  upon  themselves  no  portion  of  that  hazard 
which  was  occasioned  by  the  unlawfulness  of 
the  voyage. 

If  it  could  have  been  presumed  by  the  parties 
to  this  contract,  that  the  laws  of  Portugal,  pro- 
hibiting commercial  intercourse  between  their 
colonies  and  foreign  merchants,  permitted  ves- 
sels to  enter  their  ports,  or  to  hover  off  their 
coasts  for  the  purposes  of  trade,  with  impunity, 
and  only  subjected  them  to  seizure  and  con- 
demnation *after  the  very  act  had  been  [*234 
committed,  or  if  such  are  really  their  laws,  tiien 
indeed  the  exception  might  reasonably  be  sup- 
posed to  have  been  intended  to  be  as  limited 
m  its  construction  as  is  contended  for  by  the 
plaintiff.  If  the  danger  did  not  commence  till 
the  vessel  was  in  port,  or  till  the  act  of  bargain 
and  sale,  without  a  permit  from  the  governor, 
had  been  committed,  then  it  would  be  reasona- 
ble to  consider  the  exception  as  only  contem- 
plating that  event.  But  this  presumption  is 
too  extravagant  to  have  beea  made.  If,  indeed, 
the  fact  itself  should  be  so,  then  there  is  an 
end  of  presumption,  and  the  contract  will  be  ex- 
poundea  by  the  law.  But  as  a  general  princi- 
ple, the  nation  which  prohibits  commercial  in- 
tercourse with  its  colonies  must  be  supposed  to 
adopt  measures  to  make  that  prohibition  effec- 
tual. Th^  must,  therefore,  be  supposed  to 
seize  vessels  coming  into  their  harbors,  or  hov- 
ering on  their  coasts,  in  a  condition  to  trade, 
and  to  be  afterwards  governed  in  their  proceed- 
ings with  respect  to  those  vessels  by  the  circum- 
stances which  shall  appear  in  evidence.  That 
the  officers  of  that  nation  are  induced  occasion- 
ally to  dispense  with  their  laws,  does  not  alter 
them,  or  legalize  the  trade  they  prohibit.  As 
they  may  be  executed  at  the  will  of  the  govern 
nor,  there  is  always  danger  that  they  voll  be 
executed,  and  that  danger  the  insurers  have  not 
chosen  to  take  upon  themselves. 

That  the  law  of  nations  prohibits  the  exercise 
of  any  act  of  authority  over  a  vessel  in  the  nt- 
uation  of  the  Aurora,  and  that  this  seizure  is, 
on  that  account,  a  mere  marine  trespass,  not 
within  the  exception,  cannot  be  admitted.  To 
reason  from  the  extent  of  protection  a  nation 
will  afford  to  foreigners  to  the  ext&at  of  the 
means  it  may  use  for  its  own  securily  does  not 
seem  to  be  perfectly  correct.    It  is  opposed  by 

Principles  which  are  universally  acknowledged. 
he  authority  of  a  nation  within  its  own  terri- 
tory is  absolute  and  exclusive.  The  seizure  of 
a  vessel  within  the  range  of  its  cannon  l^  a 
foreign  force  is  an  invasion  of  that  territory, 
and  fi  a  hostile  act  which  it  is  its  duty  to  repd. 
But  its  power  to  secure  itself  from  injury  may 
certainly  be  exercised  b^ond  the  limits  joi  ito 
territory.  Upon  this  principle  the  Tight  of  a 
belligerent  to  leareh  a  neutral  vesad  on  the 
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high  seas  for  eontrabaad  of  wmr  is  universally 
235*]  ^admitted,  because  the  belligerent  has 
a  right  to  prevent  the  injnrv  done  to  himself  by 
the  assistaiice  intended  for  his  enemy:  so,  too,  a 
nation  has  a  right  to  prohibit  any  commerce 
with  its  colonies.  Anv  attempt  to  violate  the 
laws  made  to  protect  this  right,  is  an  injury  to 
itself  which  it  may  prevent,  and  it  has  a  right 
to  use  the  means  necessary  for  its  prevention. 
These  means  do  not  appear  to  be  limited  within 
any  certain  marked  boundaries,  which  remain 
the  same  at  all  times  and  in  all  situations.  If 
they  are  such  as  unnecessarily  to  vex  and  harass 
foreign  lawful  commerce,  foreign  nations  will 
resist  their  exercise.  If  they  are  such  as  are 
reasonable  and  necessary  to  secure  their  laws 
from  violation,  they  will  be  submitted  to. 

Jn  different  seas,  and  on  different' coasts,  a 
wider  or  more  contracted  range,  in  which  to 
exercise  the  vigilance  of  the  government,  will 
be  assented  to.  Thus  in  the  channel,  where  a 
very  great  part  of  the  commerce  to  and  from 
all  the  nortn  of  Europe,  passes  through  a  very 
narrow  sea,  the  seizure  of  vessels  on  suspicion 
of  attempting  an  illicit  trade,  must  necessarily 
be  restricted  to  very  narrow  limits;  but  on  the 
coast  of  South  America,  seldom  frequented  by 
vessels  but  for  the  purpose  of  illicit  trade,  the 
vigilance  of  the  government  may  be  extended 
somewhat  further;  and  foreign  nations  submit 
to  such  regulations  as  are  reasonable  in  them- 
selves and  are  really  necessary  to  secure  that 
monopoly  of  colonial  commerce,  which  is  claimed 
by  all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise 
of  it  will  M  resisted.  It  has  occasioned  long 
and  frequent  contests,  which  have  sometimes 
ended  in  open  war.  The  English,  it  will  be 
well  recollected,  complained  of  the  right  claim- 
ed 1^  Spain  to  search  their  vessels  on  the  hiffh 
seas,  which  was  carried  so  far  that  the  ffuarda 
oosUu  of  that  nation  seized  vessels  not  in  the 
neighborhood  of  their  coasts.  This  practice 
was  the  subject  ot  Ions  and  fruitless  negotia- 
tions, and  at  lenght  of  open  war.  The  right 
of  the  Spaniards  was  supposed  to  be  exercised 
unreasonably  and  vexatiouslv,  but  it  never  was 
contended  that  it  oould  onlv  be  exercised  within 
the  range  of  the  cannon  from  their  batteries. 
236*]  Indeed,  the  *right  given  to  our  own  rev- 
enue cutters,  to  visit  vessels  four  leagues  from 
our  coast,  is  a  declaration  that  in  the  opinion  of 
the  American  government,  no  such  principle  as 
that  contended  for  has  a  real  existence. 

Nothing  then,  is  to  be  drawn  from  the  laws 
or  usages  of  nations,  which  gives  to  this  part 
of  the  contract  before  the  court  the  very  limit- 
ed construction  which  the  plaintiff  insists  on, 
or  which  proves  that  the  seizure  of  the  Aurora, 
by  the  Portuguese  governor,  was  hi  act  of  law- 
less violence.  \ 

The  argument  that  such  act  would  be  within 
the  poli<7,  and  not  within  the  exception,  is  ad- 
mitted to  be  well  founded.  That  the  exclusion 
from  the  insurance  of  "the  rislc  of  illicit  trade 
with  the  Portuguese/'  is  an  exclusion  only  of 
that  risk,  to  iniich  such  trade  is  by  law  ex- 
posed, will  be  readily  conceded. 

It  is  unquestionably  limited  and  restrained 
by  the  terms  "illicit  trade."  No  seizure,  not 
justifiable  under  the  laws  and  regulations  estab- 
lished l^  the  erown  of  Portugal,  for  the  re- 
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striction  of  foreign  commerce  with  its  depen- 
dencies, can  come  within  this  part  of  the  con- 
tract, and  every  seizure  which  is  justifiable  by 
those  laws  and  regulations  must  be  deem^ 
within  it. 

To  prove  that  the  Aurora  and  her  cargo  was 
sequestered  at  Para,  in  conformity  with  the 
laws  of  Portugal,  two  edicts  and  the  judgment 
of  sequestration  have  been  produced  by  the  de- 
fendants in  the  circuit  court.  These  documents 
were  objected  to  on  the  principle  that  they  were 
not  properly  authenticated,  but  the  objection 
was  overruled,  and  the  judg^  permitted  them  to 
go  to  the  jury. 

The  edicts  of  the  crown  are  certified  by  the 
American  consul  at  Lisbon  to  be  copies  from 
the  original  law  of  the  realm,  and  this  certifi- 
cate is  granted  under  his  official  seal. 

Foreign  laws  are  well  understood  to  be  facts 
which  must,  Iikc  other  facts,  be  proved  to  exist 
before  they  can  be  received  in  a  court  of  justice. 
The  principle  •that  the  best  testimony  ['237 
shall  be  required  which  the  nature  of  the  thing 
admits  of;  or,  in  other  words,  that  no  testimony 
shall  be  received  which  presupposes  better  testi- 
mony attainable,  by  the  party  who  offers  it,  ap- 
plies to  foreign  laws  as  it  does  to  all  other  facts. 
The  sanction  of  an  oath  is  required  for  their 
establishment,  unless  they  can  be  verified  by 
some  other  such  high  authority  that  the  law 
respects  it  not  less  than  the  oath  of  an  indi- 
vidual. 

In  this  case  the  edicts  produced  are  not  veri- 
fied by  an  oath.  The  consul  has  not  sworn;  he 
has  only  certified  that  they  are  truly  copied 
from  the  originals.  To  give  to  this  certificate 
the  force  of  testimony,  it  will  be  necessary  to 
show  that  this  is  one  of  those  consular  functions 
to  which  to  use  its  own  language,  the  laws  of 
this  country  attach  full  faith  and  credit. 

Ck>nsu]s,  it  is  said,  are  officers  known  to  the 
law  of  nations,  and  are  intrusted  with  high 
powers.  This  is  very  true,  but  they  do  not 
appear  to  be  intrusted  with  the  power  of  au- 
thenticating the  laws  of  foreign  nations.  They 
are  not  the  keepers  of  those  laws.  They  can 
grant  no  official  copies  of  them.  There  appears 
no  reason  for  assigning  to  their  certificate  re- 
specting a  foreign  law  any  higher  or  different 
degree  of  credit,  than  would  be  assigned  to  tiieir 
certificates  of  any  other  fact. 

It  is  very  truly  steted  that  to  require  respect- 
ing laws  or  other  transactions,  in  foreign  coun- 
tries that  species  of  testimony  which  their  insti- 
tutions and  usages  do  not  admit  of,  would  be 
unjust  and  unreasonable.  The  court  will  never 
require  such  testimony.  In  this  as  in  all  other 
cases,  no  testimony  will  be  required  which  is 
shown  to  be  unatteinable.  But  no  civilized  na- 
tion will  be  presumed  to  refuse  those  acte  for 
authenticating  instrumente  which  are  usual, 
and  which  are  deemed  necessary  for  the  pur- 
poses of  justice.  It  cannot  be  presumed  Chat 
an  application  to  authenticate  an  edict  by  the 
seal  of  the  nation  would  be  rejected,  imless  the 
fact  should  appear  to  the  court.  Nor  can  it  be 
presumed  that  any  difficulty  existo  in  obtaining 
a  copy.  Indeed,  in  this  very  case  the  very  testi- 
mony offered  would  contraoict  such  a  presump- 
tion. The  paper  offered  to  tiie  *couix  [*838 
is  certified  to  be  a  copy  compared  with  the  orig- 
inaL    It  is  impossible  to  suppose  that  this  copy 
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miffbt  not  have  been  authenticated  by  the  oath 
of  the  consul  as  well  as  by  his  certificate. 

It  is  asked  in  what  manner  this  oath  should 
itself  have  been  authenticated,  and  it  is  sup- 
posed, that  the  consular  seal  must  ultimately 
have  been  resorted  to  for  this  purpose.  But  no 
such  necessity  exists.  Commissions  are  always 
granted  for  taking  testimony  abroad,  and  the 
commissioners  have  authority  to  administer 
oaths,  and  to  certify  the  depositions  by  them 
taken. 

The  edicts  of  Portuffal,  then,  not  haying  been 
proved,  ought  not  to  have  been  laid  before  the 
jury. 

The  paper  offered  as  a  true  copy  from  the 
original  proceedings  against  the  Aurora,  is  cer- 
tified under  the  s^  of  his  arms  by  D.  Jono  de 
Almeida  de  Mello  de  Castro,  who  states  him- 
self to  be  the  Secretary  of  State  for  foreign  af- 
fairs, and  the  consul  certifies  the  English  copy 
which  accompanies  it  to  be  a  true  translation  of 
the  Portuguese  original. 

Foreign  judgments  are  authenticated. 

1.  By  an  exemplification  under  the  great  seaL 

2.  By  a  copy  proved  to  be  a  true  copy. 

8.  By  the  certificate  of  an  officer  authorized 
by  law,  which  certificate  must  itself  be  properly 
authenticated. 

These  are  the  usual,  and  appear  to  be  the 
most  proper,  if  not  the  only,  modes  of  verify- 
ing foreign  judgments.  If  they  be  all  beyond 
the  reach  of  the  party,  other  testimony  inferior 
in  its  nature  miffht  be  received.  But  it  does 
not  appear  that  fiiere  was  any  insuperable  im- 
pediment to  the  use  of  either  of  these  modes, 
and  the  court  cannot  presume  such  impediment 
to  have  existed.  Nor  is  the  certificate  which 
has  been  obtained  an  admissible  substitute  for 
either  of  them. 

If  it  be  true  that  the  decrees  of  the  colonies 
230*1  are  transmitted  *to  the  seat  of  govern- 
ment, and  registered  in  the  department  of  state, 
a  certificate  of  that  fact  under  the  great  seal, 
with  a  copy  of  the  decree  authenticated  in  the 
same  manner,  would  be  sufficient  prima  facie 
evidence  of  the  verify  of  what  was  so  certified ; 
but  the  certificate  offered  to  the  court  is  under 
the  private  seal  of  the  person  givine  it,  which 
eannot  be  known  to  this  court,  and  of  conse- 
quence can  authenticate  nothing.  The  paper, 
tnerefore,  purporting  to  be  a  sequestration  of 
the  Aurora  and  her  cargo  in  Para  ought  not  to 
have  been  laid  before  the  jury. 

Admitting  the  originals  in  the  Portuguese 
language  to  have  be^  authenticated  properly, 
yet  there  was  error  in  admitting  the  translation 
to  have  been  read  on  the  certificate  of  the  con- 
sul. Interpreters  are  always  sworn,  and  the 
translation  of  a  consul  not  on  oath  can  have  no 
greater  validify  than  that  of  any  other  respecta- 
ble man. 

If  the  court  erred  in  admitting  as  testimony 
papers  which  ought  not  to  have  been  received, 
the  judgment  is  of  course  to  be  reversed  and  a 
new  trial  awarded.  It  is  urged  that  there  is 
enough  in  the  record  to  induce  a  jury  to  find  a 
verdict  for  the  defendants,  independent  of  the 
testimony  objected  to,  and  that,  in  saying  what 
judgment  the  court  below  ouffht  to  have  ren- 
dered, a  direction  to  that  effect  might  be  eiven. 
If  this  was  even  true  in  point  of  fact,  the  in- 
ference is  not  correctly  drawn.   There  must  be  a 
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new  trial,  and  at  that  new  trial  each  parfy  is  mi 
liberfy  to  produce  new  evidence.  Of  conse- 
sequence  this  court  can  give  no  instructions  x»- 
spectin^  that  evidence. 

The  judgment  must  be  reversed  with  costs, 
and  the  cause  remanded  to  be  again  tried  in  the 
circuit  court,  with  instructions  not  to  permit 
the  copies  of  the  edicts  of  Portugal  and  the 
sentence  in  the  proceedings  mentioned  to  go  to 
the  jury,  unless  they  be  authenticated  aooord- 
mg  to  law.^ 

•WILLIAM  ]£ASON  AND  OTHEB&   r*240 

LIBELLANTS*  •• 

SHIP  BLAIREAU. 

One-third  part  of  the  gross  value  of  the  ship  antt 
cargo  allowed  for  salvage,  and  one-tbird  of  the  sal- 
vage decreed  to  the  owners  of  the  saving  ship  and 

If  one  of  the  salvors  embessles  psrt  of  the  coods 
saved,  he  forfeits  his  right  to  salvsge.  ^^ 

A  detention  at  sea  to  save  a  vessel  In  distress.  Is 
such  a  deviation  as  discharges  the  onderwrlters. 
and  the  owner  stonds  his  own  Insurer. ^^^^^^^^ 

If  a  vessel  In  distress  Is  sbanduned  at  sea  by  the 
msster  and  all  the  crew,  excepting  one  man,  who 
Is  left  either  by  accident  or  design,  he  Is  dl^argM 
from  his  contract  as  a  mariner  of  that  vessel,  uid 
entitled  to  salvage.  »««»«,  sua 

^JL^i^l^^il^^  *£•  salvors,  their  masters  are  not 
kJ*L*^?5  i^  J?®*''  sJiare  of  the  salvage,  but  It  shall 
be  paid  to  the  apprentices  themselvea 

The  courts  of  the  United  Sutes  have  jarlsdlctloa 
In  cases  where  all  the  parUes  are  aliens.     ^"^"^"^ 

THIS  was  a  libel  for  salvage,  filed  in  the  dis- 
trict court  of  the  United  States  for  Mary- 
land district,  by  the  master,  officers,  crew, 
owner,  and  freighters  of  the  British  merchant 
ship  The  Firm,  against  the  French  ship  Le 
Blaireau. 

The  facts  stated  in  the  proceedings  and  evi- 
dence were  as  follows : 

The  ship  Le  Blaireau,  James  Anquetil,  mas- 
ter, on  a  voyage  from  Martinique  to  Bordeaux, 
laden  with  sugar,  on  the  30th  of  March,  1803, 
at  10  o'clock  at  night,  in  lat.  36.  46.  N.  long.  46. 
west  from  Paris,  was  run  down  by  a  Spanish  64 
gun  ship,  called  the  St.  Julien,  commanded  by 
Francisco  Mondragora,  which  struck  the~bow  of 
the  Blaireau,  carried  away  her  bowsprit  and 
cutwater  close  to  the  seam  of  the  stem,  started 
three  planks  of  the  bends,  and  all  above  them, 
and  crushed  to  pieces  the  larboard  cathead. 
Before  morning  there  were  three  and  a  half  feet 
of  water  in  the  hold,  and  the  Spanish  comman- 
der not  being  able  to  wait  for  an  attempt  to  re- 
pair The  Blaireau,  he  took  her  crew  and  pass- 
engers on  board  his  ship,  excepting  one  man, 
Thomas  Toole,  an  Irishman,  who  could  not  be 
found,  as  it  was  alleged  by  the  officers  and  crew 
of  The  Blaireau  in  their  protest,  but  who  was, 

!• — ^l**^^®  CTgument  of  this  case,  a  question  was 
suggMted  by  Chasb,  J,,  whether  a  bill  of  exceptions 
would  lay  to  a  charge  given  by  the  judge  to  the 
Jury,  unless  It  be  upon  a  point  on  which  the  opin- 
ion of  the  court  was  prayed;  and  doubted  whe&«r 
It  would  within  the  statute  of  Westminster. 

Mabshall^  Ch.  J.,  thought  that  it  would,  and  ob- 
served that  In  England  the  correctness  of  the  In- 
struction of  the  Judge  to  the  jury  at  nM  pHm. 
usually  came  before  the  court  on  a  motion  for  a 
new  trial,  and  If  In  this  country  the  qaestlan 
could  not  come  up  by  a  bill  of  exceptions,  the 
party  would  be  without  remedy. 


Nora. — Salvage  awards  in  federal  oonrls — see 
note,  80  a  C.  A.  280.    JtiqhU  of  ssomefi  os  ealvore, 
—  not^  64  L.  B.  A.  198. 
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as  he  himself  alleged,  prevented  by  force  from 
gettinff  into  the  first  boat,  and  afterwards  re- 
fused to  go  in  the  second  boat,  being  determined 
to  remain  on  board  The  Blaireau.  Toole,  being 
thus  left  alone,  cut  away,  as  he  alleged  in  his 
libel,  the  anchors,  and  the  bowsprit,  (which  had 
been  left  hanging,)  to  lighten  her  bows,  put  her 
before  the  wind,  and  hoisted  a  signal  of  distress. 
In  this  situation  she  was,  the  next  day,  found 
and  boarded  by  the  ship  Firm,  bound  on  a  voy- 
age from  Lisbon  to  Baltimore.  The  persons  on 
board  of  The  Firm  were, 
Charles  Christie,  one  of  the  charterers  of  the 

ship. 
William  Mason,  master. 

William  Stephenson,  mate,  shipped  at  41.  ster- 
ling per  month. 
1t4kl*]  *John  Falconer,  carpenter,  at  £5    6  0 
Daniel  Ross,  boatswain,    -        -        •      2  10  0 
Oeorge  Glass,  cook,        •       •       •         2  10  0 
Samuel  Monli^         *" 
Martin  Burk, 
John  Brown  Hall, 
John  Blackford, 
John  Wilson,  uid 
Mark  Catlin,  ^ 

Joachim  Daysontas,  a  boy,      •    ~  •         110 
John  Moat,  and  )  apprentices  to  the  owners  of 
John  M'Mon,       )  The  Firm,  and 
N^pro  Tom,  a  slave  of  the  Bev.  Mr.  Ireland. 

It  was  admitted  that  the  ship  Firm  is  about 
the  burden  of  330  tons,  carpenters'  measure, 
but  600  tons  can  be  laden  on  board  of  her;  that 
die  is  of  the  value  of  ten  thousand  dollars,  and 
is  owned  by  John  Jackson,  of  London,  but 
chartered  to  Charles  B.  Tounff  and  Charles 
Christie,  who  had  a  cargo  of  salt  on  board,  of 
the  value  of  4,000  dollars.  The  proper  comple- 
ment of  men  to  navigate  The  Blaireau  was  at 
least  sixteen  hands.  She  was  a  faster  sailer 
than  The  Firm.  They  laid  to  together  for  two 
or  three  days  during  the  bringing  in  The  Blair- 
eau, for  the  purpose  of  taking  out  part  of  her 
cargo,  and  rendering  assistance  from  The  Firm. 
The  sum  of  2,000(.  sterling  was  insured  upon 
The  Firm  to  cover  her  value  and  freight. 

Upon  taking  possession  of  The  Blaireau  she 
bad  about  four  feet  of  wsfter  in  her  hold,  and 
could  not  have  swam  more  than  twelve  hours 
longer.  There  was  great  risk  and  peril  in  tak- 
ing charge  of  her.  She  was  brought  into  the 
Chesapeake  bay  after  a  navigation  of  nearly 
tiiree  thousand  miles,  by  six  persons  who  went 
on  board  of  Her  from  The  Firm,  and  the  man 
who  was  found  on  board.  Part  of  her  cargo  was 
taken  out  to  lighten  her  forward,  and  put  on 
board  The  Firm;  and  part  of  it  shifted  aft.  The 
Blaireau  was  navigated  by  the  people  of  The 
Firm  without  boat  or  anchors.  Sne  was  obliged 
to  be  pumped  in  fair  weather  by  ^11  hands  every 
two,  three  or  four  hours,  half  an  hour  at  a  time, 
and  in  blowing  weather  every  hour,  a  quarter 
of  an  hour  at  a  time.  Her  bow  was  secured  by 
242*1  coverings  of  leather,  copper  *and  sheet 
lead  nailed  on,  and  pitch  and  turpentine  in  lam 
quantities  poured  down  hot  between  the  plamcs 
and  the  coverings.  The  labor  of  workins  The 
Blaireau  bv  the  men  on  board  was  great  and 
severe,  and  th^  had  frequentlv  thought  of 
abandoning  her,  but  fortunately  persevered. 
She  was  a  slight  built  vessel,  and  constructed 
wittiout  knees,  and  was  very  weak.  The  fore- 
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stay  was  gone,  and  the  foremast  was  secured  by 
passing  a  large  rope  through  the  hawse  holes, 
and  securing  it  to  the  foremast  head.  It  was 
the  opinion  of  several  experienced  sea  captains 
that  the  bringing  in  The  Blaireau  was  a  service 
of  great  risk  and  peril,  and  nearly  desperate, 
and  such  as  they  would  not  have  undertalcen. 

The  persons  who  went  on  board  The  Blaireau 
from  The  Firm  were,  Charles  Christie,  super- 
cargo, and  one  of  the  charterers  of  The  Firm: 
William  Stevenson,  first  mate;  John  Brown 
Hall,  and  John  WUson,  seamen;  John  Moat,  a 
boy,  and  Negro  Tom. 

Mason,  the  master,  and  Stevenson,  the  mate, 
were  the  only  persons  capable  of  taking  an  ob- 
servation and  navigating  the  vessels,  or  either 
of  them,  into  port. 

A  claim  was  put  in  by  the  French  consul  in 
behalf  of  the  owners  of  The  Blaireau.  It  ap- 
peared in  evidence  that  William  Mason,  the 
master  of  The  Firm,  had  embezzled  part  of  the 
cargo  of  The  Blaireau,  to  the  amount  of  at  least 
1,760  dollars  and  71  cents. 

On  the  14th  of  July,  1803,  His  Honor,  Judge 
Winchester,  made  the  following  decree: 

The  counsel  for  the  parties  respectively  inter- 
veninff  in  this  cause  were  heara  by  the  court, 
and  their  argfument,  together  with  all  and  sin- 
gular the  proceedings  and  testimony  in  this 
cause,  were  by  the  court  maturely  considered: 

And  it  appearing  to  the  court  that  the  cir- 
cumstances of  extreme  danger  under  which  the 
salvage  of  the  ship  Blaireau  and  cargo  was  ef- 
fected, reouire  a  salvage  and  compensation  as 
liberal  as  is  consistent  with  precedents  and  legal 
principles;  that  the  danger,  labor  and  service 
*of  the  persons  actuallv  employed  in  [*243 
navigating  and  bringing  in  the  said  ship,  greatly 
exceeded  the  danger,  labor  and  service  of  the 
persons  who  remained  on  board  the  ship  Firm ; 
and  that  their  compensation  should  exceed  at 
the  rate  of  fifty  per  cent,  the  compensation  of 
those  who  remained  on  board  the  ship  Firm; 
that  among  the  persons  on  board  The  blaireau, 
the  station,  trust  and  services  of  William  Ste- 
venson and  Charles  Christie,  entitle  them  to  a 
compensation  exceeding  that  of  seamen,  at  the 
rate  of  60  per  cent.,  and  that  the  apprentices, 
cook,  and  negro  slave  should  not  be  classed  with 
seamen,  nor  seamen  with  the  carpenter  and  sec- 
ond mate,  and  there  not  being  any  general  rule 
by  which  to  settle  the  proportions  of  salvage 
among  persons  of  those  dififerent  stations,  but 
that  uie  same  must  depend  upon  the  sound  dis- 
cretion of  the  court,  appli^  to  the  circum- 
stances of  every  particular  case;  that  William 
Mason,  captain  of  the  said  ship  Firm,  having 
fraudulently  embezzled  and  secreted,  with  intent 
to  appropriate  the  same  to  his  own  use,  lace, 
and  other  articles  of  a  large  value,  which  con- 
stituted a  part  of  the  cargo  of  the  said  ship 
Blaireau,  is  not  entitled  to  anv  salvage  or  other 
compensation;  that  in  strictness  uie  officers 
and  crew  are  the  only  salvors;  and  the  owners 
of  the  ship  Firm  and  cargo,  as  such,  can  only 
come  in  for  any  share  of  salvace,  upon  the  con- 
sideration of  the  risk  to  whi(m  their  property 
was  exposed ;  that  upon  these  principles  salvage 
should  be  paid  to  and  among  the  persons  enti- 
tled thereto,  at  the  rate  of  three  fifths  of  the  net 
proceeds  of  the  sales  of  the  said  ship  and  cargo; 
and  that  of  tnis  sum  one-ninth  part  of  the  net 

267 


243 


SUPBBMS  COUBT  OF  THE  UlTITED  STATBB. 


1804 


salvage  will  be  a  Just  and  liberal  oompeiisation 
to  the  owners  of  tbat  ship  and  her  cargo  for  any 
hazard  to  which  their  property  was  exposed. 

It  is,  this  14th  day  of  July,  1803,  by  me, 
James  Winchester,  judge  of  the  district  court 
of  the  United  States,  for  Maryland  district,  and 
by  the  power  and  authority  of  this  court,  or- 
dered, adjudged  and  decreed,  that  the  net 
amount  of  sues  of  the  said  ship  Blaireau,  her 
tackle,  apparel,  and  furniture  and  cargo,  (after 
deducting  the  costs  in  the  cause,  and  the  sum 
of  threenundred  and  eighty-eight  dollars,  here- 
tofore decreed  by  consent  to  Charles  Christie 
for  expenses  and  disbursements  relative  to  the 
244*1  said  ship  Blaireau  and  cargo,)*  amount- 
ing, as  stated  by  the  clerk  of  this  court,  to  the 
sum  of  sixty  thousand  two  hundred  and  seven- 
ty-two dollars  and  sixty-eight  cents,  shall  be 
paid,  applied  and  disposed  of,  to  and  among 
the  persons,  and  in  the  manner  following,  to 
wit: 

To  the  owners  of  the  ship  Firm  and  cargo, 
the  sum  of  four  thousand  and  eighteen  dollars 
and  fourteen  and  three  quarter  cents,  to  be  di- 
vided befn^een  them  in  the  proportions  of  their 
respective  interests  agreeably  to  the  admitted 
estimation  thereof,  to  wit: 

To  the  owners  of  the  ship  Firm,  for  the  value 
of  the  said  ship  and  freight  on  eighteen  thou- 
sand dollars;  and. 

To  the  owners  of  the  cargo  of  the  said  ship 
on  four  thousand  dollars. 

To  the  persons  on  board  the  said  ship  Blair- 
eau, as  follows,  to  wit: 

To  William  Stevenson,  the  sum  of  three  thou- 
sand four  hundred  and  three  dollars,  and  sixty- 
three  and  a  quarter  cents. 

To  Charles  Christie,  the  sum  of  three  thou- 
sand four  hundred  and  three  dollars  and  sixty- 
three  an  a  quarter  cents. 

To  Brown  Hall,  John  Wilson  and  Thomas 
Toole,  seamen,  eadi,  the  sum  of  two  thousand 
two  hundred  and  sixty-nine,  dollars  and  eight 
and  three-quarter  cents. 

To  John  Moat,  an  apprentice  boy,  the  sum 
of  eleven  himdred  and  tnirty-four  dollars  and 
fifty-four  and  three-quarter  cents. 

And  that  there  be  retained  a  like  sum  of 
eleven*  hundred  and  thirty-four  dollars  and 
fifty-four  and  three  quarter  cents  in  this  court, 
to  and  for  the  benefit  of  such  person  or  persons 
as  may  hereafter  make  title  to  the  same  as 
owner  or  owners  of  the  said  Negro  Tom. 

To  the  persons  on  board  the  said  ship  Firm, 
as  follows,  to  wit: 

245*1  *To  John  Blackford,  second  mate,  the 
sum  of  eighteen  hundred  and  ninety  dollars  and 
ninety  and  three  quarter  cents. 

To  John  Falconer,  carpenter,  the  sum  of 
eighteen  hundred  and  ninety  dollars  and  ninety 
and  three  quarter  cents. 

To  George  Glass,  the  cook,  and  John  M'Mon, 
an  apprentice,  each,  the  sum  of  seventeen  hun- 
dred and  fifty-six  dollars  and  thirty-six  and 
three-quarter  cents. 

To  i>aniel  Ross,  Samuel  Monk,  Martin  Burk, 
Mark  Gatlin,  and  Joachim  Daysontas,  (sailors 
of  The  Firm,)  the  sum  of  fifteen  hundred  and 
twelve  dollars,  and  seventy-three  cents  each. 

That  no  salvage  or  compensation  whatever 
shall,  for  the  cause  above  recited,  be  paid  to 
the  said  William  Mason,  but  that  the  libel  in 
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this  cause  filed,  so  far  as  it  relates  to  the  daim 
of  the  said  Mason  personally  and  only,  shall 
stand,  and  the  same  is  hereby  dismissed. 

And  it  is  by  these  presents  further  ordered, 
adjudged,  and  decreed,  that  the  residue  of  the 
proce^  of  the  sales  aforesaid  shall  be  deposited 
in  the  bank  of  Baltimore,  in  the  name  of  this 
court,  and  to  the  credit  of  this  cause,  to  the  use 
and  the  benefit  of  such  person  or  persons  as  may 
in  this  court  make  title  thereto,  as  owner  or 
owners  of  the  said  ship  Blaireau  and  cargo,  ox 
such  person  or  persons  as  may  be  l^^y  au- 
thorized by  them  to  receive  the  same. 
(Signed,)  Jaices  Winchestkb, 

Judge  Md,  DtaU 

From  this  decree,  an  appeal  to  the  circuit 
court  was  prayed  by  William  Mason,  the  master 
of  The  Firm;  by  the  owner  of  The  Firm;  by 
the  claimants  of  The  Blaireau,  and  by  tiie  char- 
terers of  The  Firm. 

Upon  the  appeal,  additional  testimony  was 
adduced,  in  the  circuit  court,  but  it  does  not 
seem  to  affect  the  principles  upon  whidi  the 
rates  of  salvage  ought  to  be  awarded. 

*0n  the  27th  of  December,  1803,  the  [*246 
circuit  court,  held  by  His  Honor,  .Tudge  Chase, 
decreed  as  follows: 

The  court  having  heard  the  parties  on  the 
appeal  in  this  cause,  by  their  counsel,  and  fully 
examined  the  evidence,  exhibits  and  proofs,  and 
maturely  considered  the  same,  do  order,  adjudge 
and  decree,  and  it  is  hereby  ordered,  adjudged 
and  decreed  by  the  said  court,  that  the  decree 
of  the  said  district  court  be,  and  hereby  is,  in 
all  things  affirmed,  (and,  with  respect  to  the 
said  Mason,  with  the  costs  of  his  appeal,)  ex- 
cept only  so  far  as  the  said  decree  shall  herein- 
after, b^  this  decree,  be  changed  or  altered. 

And  it  is  now  further  ordered,  adjudged  and 
decreed  bv  this  court  as  follows,  to  wit: 

That  there  be  paid  to  John  Jackson,  of  St. 
Paul's  parish  in  the  county  of  Middlesex,  in 
the  united  kingdom  of  Great  Britain  and  Ire- 
land, (who  appears  to  this  court  to  be  the  owner 
of  the  ship  Firm,)  the  sum  of  two  thousand 
eight  hundred  and  seventy  dollars  twelve  cents 
and  ei^ht  dimes,  on  the  amount  of  the  value  of 
the  said  ship  estimated  at  the  sum  of  ten  thou- 
sand dollars. 

That  there  be  paid  to  Charles  Bedford  Tounff, 
and  Charles  Christie,  Jun.  (who  appear  to  this 
court  to  be  the  owners  of  the  cargo  on  board  the 
said  ship  Firm)  tne  sum  of  one  thousand  one 
hundred  and  forty-eight  dollars  and  five  cents 
on  the  amount  of  the  value  of  the  said  cargo, 
estimated  at  tne  sum  of  four  thousand  dollars. 

That  there  be  paid  to  William  Stevenson,  t^e 
sum  of  two  thousand  two  himdred  and  sixty- 
nine  dollars  eight  cents  and  nine  dimes. 

That  the  sal^ige  money  adjudged  bv  the  dis- 
trict court,  and  affirmed  by  this  court,  to  be  paid 
to  John  Moat,  (wno  appears  to  this  court  to  be 
an  apprentice  to  the  above-named  John  Jackson, 
owner  of  the  ship  Firm,)  be  paid  by  the  clerk 
of  this  court  to  the  said  John  Moat,  or  to  his 

groctor  or  attorney  in  fact  for  the  use  and  bene- 
t  of  the  said  John  Moat;  and  that  the  said  sal- 
vage money  be  not  paid  to  the  said  John  Jack- 
son, or  to  his  *attomey,  or  to  any  other  [*247 
person  or  persons  whatsoever,  who  shall  daim 
the  said  salvage  mon^  as  owner  or  master  of 
the  said  apprentioe;  and  that  the  said  salvage 
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moner  remain  in  court  until  paid  according  to 
this  decree. 

That  the  salvage  money  adjudged  by  the  dis- 
trict court,  and  affirmed  by  this  court,  to  be 
paid  to  John  Mldon,  (who  appears  to  this 
court  to  be  an  apprentice  to  the  above-named 
John  Jackson,)  be  paid  by  the  derk  of  this 
court  to  the  said  John  M'Mon,  or  to  his  proctor 
or  attorney  in  fact,  for  the  use  and  benefit  of 
the  said  John  lifMon ;  and  that  the  said  salvage 
money  be  not  paid  to  the  said  John  Jackson, 
or  to  his  attorney,  or  to  any  other  person  or 
persons  whatsoever,  who  shall  claim  the  said 
salvage  money  as  owner  or  master  of  the  said 
apprentice;  and  that  the  said  salvage  money 
remain  in  court  until  paid  according  to  this 
decree. 

That  the  salvage  money  adjudged  by  the  dis- 
trict court,  and  iSSrmed  hj  this  court,  to  be  re- 
tained for  the  owner  of  Negro  Tom,  be  paid  to 
the  Rev.  John  Ireland,  (late  of  this  state,  but 
now  of  the  united  kingdom  of  Great  Britain 
and  Ireland,)  who  appears  to  this  court  to  be 
the  owner  of  the  said  Negro  Tom,  or  to  the 
Bev.  Joseph  G.  I.  Bend,  and  Lewis  Atterbury, 
who  appear  to  this  court  to  be  the  attorneys  in 
fact  of  the  said  John  Ireland,  and  who  have 
expressed  in  writing  to  this  court,  that  they, 
being  duly  authorized  by  the  said  John  Ireland, 
will  immediately,  on  the  receipt  of  the  said 
salvage  money,  manumit  the  said  Negro  Tom, 
according  to  the  law  of  the  state  of  Maryland, 
and  will  pay  the  said  Negro  Tom  one-fifth  part 
of  the  said  salvage  money,  and  have  consented 
that  the  same  may  be  retained  by  the  clerk  of 
this  court  for  the  use  of  the  said  Negro  Tom. 

And  it  is  further  ordered,  adjudged  and  de- 
creed,   that   the   ap^llants    (except    William 
Mason)  pay  no  costs  m  this  court  on  the  appeal. 
(Signed)  Samuel  Chase. 

Upon  this  judgment  separate  writs  of  error 
were  sued  out  by  William  Mason,  the  master, 
248*1  John  Jadison,  •the  owner,  William 
Stevenson,  the  mate,  Charles  Christie,  ami 
Charles  B.  Toung,  the  charterers  of  The  Firm, 
and  by  the  French  claimants  of  The  Blaireau. 

William  Mason  assigned  for  error,  that  no 
part  of  the  salvage  was  decreed  to  him  for  his 
own  use,  on  account  of  his  merits  and  services. 

John  Jackson,  the  owner  of  The  Firm,  as- 
signed for  error,  that  he  was  not  allowed  a  rea- 
sonable proportion  of  salvage;  that  the  whole* 
sum  allowed  and  decreed  to  the  owner  and 
freighters,  ought  to  have  been  decreed  to  him; 
and  that  the  sums  decreed  to  the  two  appren- 
tiv »  ought  not  to  have  been  ordered  to  be  paid 
to  themselves  or  their  proctor  only. 

William  Stevenson,  the  mate,  assigned  for 
error,  that  the  share  assi^ed  him  was  inade- 
quate to  his  services,  merits  and  situation. 

Christie  and  Young,  the  freighters  of  The 
Firm,  alleged  that  tne  proportion  allowed  to 
the  owner  and  freighters  of  The  Firm  was  too 
small  in  proportion  to  their  risk;  and  that  the 
proportion  awarded  the  freighters  was  too  small 
compared  with  that  awards  to  the  owner. 

The  ease  was  now  argued  by  Harper,  for  the 
owners  of  The  Blaireau,  for  Christie  ft  Touns, 
and  for  the  apprentices ;  by  HoUingsworth,  At- 
torney of  the  United  States  for  Maryland  dis- 
trict»  for  the  libellants  generally;  by  Martin, 
Attorney  General  of  Maryland,  for  Jackson  the 
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owner,  and  Mason  the  master,  of  The  Firm, 
and  for  the  owners  of  The  Blaireau;  and  by 
S.  Chase,  Jim.  for  the  owners  of  The  Blaireau. 
As  this  was  the  case  of  a  French  ship  saved  by 
a  British  ship  and  brought  into  a  port  of  the 
United  States,  a  preliminary  question  was  sug- 
gested by  Martin,  whether  a  court  of  the  Unit- 
ed States  had  jurisdiction,  and  could  condemn 
a  part  as  salvage.  He  did  not  mean  to  urge  the 
point,  but  he  thought  it  his  duty  to  read  some 
authorities  for  the  consideration  of  the  court. 
He  believed  the  question  had  not  been  finally 
settled;  but  his  *own  opinion  was  in  [*249 
favor  of  the  jurisdiction.  Sir  W.  Scott,  in  the 
case  of  The  Tvdo  Friends,  1  Rob.  234,  inclined  to 
the  same  opinion;  which  seem.-)  also  to  be 
adopted  by  Browne,  in  his  View  of  the  Civil 
and  Admiralty  Law,  vol.  2,  p.  27^8. 

To  carry  the  property  saved  into  the  ports  of 
the  salvor,  or  of  the  owner  of  ihe  properly, 
would,  in  many  cases,  be  impossible,  and  in 
most  cases  would  be  attended  with  great  diffi- 
culty and  inconvenience  to  the  salvors,  and 
would  expose  the  property  to  risk.  There  seems 
to  be  no  good  reason  why  the  question  of  sal> 
va^e,  which  is  a  question  of  the  jua  gentium^ 
and  depending  upon  general  principles,  should 
not  be  decid^  by  the  courts  of  admiralty  of 
any  civilized  nation. 

In  reply  to  the  doubt  suggested  respecting 
the  jurisdiction,  it  was  said  by  Hollin^worth, 
that  an  admiralty  court  may  nave  jurisdiction 
by  submission,*  where  it  may  be  withdrawn  by 
protest.  Here  all  the  parties  have  submitted 
themselves  to  the  jurisdiction. 

The  claimants  of  The  Blaireau  assigned  for 
1st.  error.  That  the  whole  amount  of  the  salv- 
age was  more  than  in  equity  and  good  conscience 
the  salvors  were  entitled  to,  and  that  it  ought 
not  to  have  exceeded  one-third  of  the  value  of 
the  ship  and  cargo. 

2d.  That  Toole  having  been  shipped  as  a 
mariner  on  board  The  Blaireau,  at  certain 
wages,  was  not  entitled  to  salvage. 

3d.  That  William  Stevenson  ought  not  to  be 
allowed  any  part  of  the  salvage  money,  because 
he  had  embezzled  a  part  of  the  property  on 
board  of  The  Blaireau,  and  had  also  concealed 
a  part,  with  intent  to  convert  it  to  his  own  use. 

I.  For  the  claimants  of  The  Blaireau,  it  was 
urged,  first.  That  three  fifths  of  the  value  of  the 
ship  and  cargo  was  too  great  a  proportion  for 
salvage. 

Secondly.  That  Mason's  share  of  the  salvage, 
and  the  reduction  made  by  the  circuit  court  in 
the  amount  of  'Stevenson's  share,  [*250 
ought  to  go  to  the  use  of  the  claimants,  and 
not  to  the  benefit  of  the  other  salvors. 

Thirdly.  That  Toole  ought  not  to  have  salvage. 

Fourthly.  That  the  amount  of  embezzlement, 
over  and  above  what  was  proved  upon  Mason, 
should  be  deducted  out  of  the  general  sum 
allowed  for  salvage. 

1st.  That  the  salvage  is  too  high,  appears, 
1st,  from  general  usage;  2d,  from  the  princi- 
ples of  reciprocity  be^een  the  courts  of  this 
country  and  those  of  Great  Britain;  3d,  from 
analoffy  to  cases  of  recapture. 

I.  As  to  general  usage. 

Vessels  derelict  are  droits  of  the  admiralty, 
and  in  these  cases  the  crown  is  liberal  in  its  re- 
ward of  the  salvors.  But  where  a  claim  inter- 
venes, it  becomes  a  question  of  quawtum  meruit* 
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A  Teud  totally  abandoned  is  in  much  more 
danger  than  wnen  even  one  man  only  is  left  on 
board.  He  may  hoist  a  signal  of  distress,  he 
may  cut  away  the  andiors,  or  he  may  even 
stop  a  leak.  Beawe's  Lex  Mer.  168.  This,  then, 
is  a  ease  less  meritorious  than  that  of  derelict. 
One  is  a  ease  of  liberality,  the  other  of  justice. 
Tet  in  the  case  of  The  Aquila,  a  derelict,  1  Rob. 
38,  39,  only  two-fifths  were  allowed  to  the  sal- 
vors. And  in  1  Rob.  263,  in  the  note,  Sir  Will- 
iam Scott  declares  the  liberal  principles  1^ 
which  he  is  governed  in  cases  of  salvage.  If 
then,  Sir  Wm.  Scott,  acting  upon  these  princi- 
ples, allowed  but  two-fifths  in  a  case  of  abso- 
lute derelict,  in  a  country  where  it  is  the  na- 
tional policy  to  encourage  adventurous  seamen, 
and  where  the  very  existence  of  the  nation  de- 
pends upon  its  maritime  spirit,  surely  three- 
fifths  is  too  much  to  be  allowed  in  a  case  of 
simp\e  salvage. 

The  case  of  The  Beaver,  in  3  Rob.  237,  was 
more  desperate,  and  the  service  more  hazardous 
and  meritorious  than  the  present,  and  yet  only 
one-fourth  was  allowed  for  salvage. 

The  lives  of  those  on  board  of  The  Firm 
were  in  very  little  danger.  They  were  a  little 
251*]  to  the  S.  W.  of  the  *  Azores;  and  near 
the  trade  winds.  They  might  have  gone  to  a 
French  island,  or  to  the  Azores,  without  the 
least  danger.  What  hazard  was  there  to  those 
on  board  The  BlaireauT  They  were  nineteen 
days  in  company  with  The  Firm.  A  fact  which 
shows  what  idea  they  had  of  their  danger,  is, 
that  The  Blaireau,  being  the  fastest  sailer, 
parted  from  Hie  Firm  for  several  days,  when 
they  might  have  shortened  sail,  and  kept  in 
her  company. 

Of  late  the  English  courts  of  admiralty  have 
inclined  to  diminish  the  rate  of  salvage.  For- 
merly one-half  was  allowed  in  England,  in  eases 
of  derelict.  In  the  time  of  Colbert^  it  was 
fixed  by  France  at  one-third.  But  in  England 
it  has  since  varied,  and  now  depends  upon  the 
particular  circumstances  of  the  case;  but  in  no 
case  has  so  high  a  salvage  as  three  fifths  been 
allowed.  In  the  case  of  The  William  Beokford, 
3  Rob.  286,  one- thirteenth  was  allowed;  and  in 
the  case  of  The  Franklin,  4  Rob.  147,  only  one- 
sixteenth.  In  cases  of  recapture  it  has  been 
fixed  by  statute  at  one-sixth,  and  one-twelfth. 
In  the  case  of  TJie  Mary  Ford,  3  Dall.  188, 
which  was  a  derelict,  only  one-third  was  given 
for  salvage. 

2d.  The  principles  of  reciprocity  will  not 
warrant  so  large  a  proportion  as  three-fifths. 

The  salvors  are  British  subjects;  and  the 
courts  of  England  adopt  the  rule  of  reciprocity. 
If  no  rule  has  been  established  by  the  nation  of 
the  salvor,  they  make  a  rule. 

What  is  the  rule  in  the  English  courts  T  Two- 
fifths  is  the  greatest  rate  of  salvage  allowed  by 
them  during  the  last  century,  and  If  the  salvors 
had  carried  The  Blaireau  into  their  own  coun- 
try, this  is  the  utmost  they  would  have  received. 
If  our  citizens  should  have  a  case  of  salvage  in 
their  courts,  the^  will  not  be  allowed  more  than 
two-fifths.  Indeed,  there  is  only  one  case 
where  so  much  as  one-third  has  been  allowed, 
and  that  was  a  case  of  derelict. 

3d.  The  principles  of  analogy  to  cases  of  re- 
capture, will  not  justify  so  large  a  proportion  for 
salvage  as  has  been  decreed  by  the  district  court.. 
252*]     *By  the  Laws  of  the  United  SUtee,  vol. 
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6,  p.  89,  40,  one-ei^th  only  !■  allowed  for  recap- 
tures made  by  a  public  vessel  of  the  United 
States,  and  one-sixth  if  made  by  a  private  ves- 
sel. The  same  proportion  is  also  adopted  bj 
England.    Abbotx,  268. 

2d  point.  Mason's  share  of  the  salvage,  and 
the  reduction  made  by  the  circuit  court  in 
Stevenson's  share,  ought  to  go  to  the  benefit  of 
the  owners  of  The  Blaireau.  The  crime  of 
one  of  the  salvors  ought  not  to  enure  to  the 
benefit  of  the  others. 

3d  point.    Toole  is  not  entitled  to  salvage. 

When  seamen  save  their  own  vessel,  by  recap- 
ture, or  otherwise,  they  cannot  claim  salvage, 
for  the  same  reason  that  their  wages  are  refund 
in  case  of  wreck  or  capture.  To  reward  them 
for  saving  their  vessel  from  peril  would  be  a 
temptation  to  put  her  in  danger. 

If  Toole  had  voluntarily  remained  on  board 
for  the  purpose  of  endeavoring  to  save  the  ves- 
sel, after  she  had  been  abandoned  by  all  the 
rest  of  the  crew,  the  case  might  be  different. 
But  his  remaining  on  board  was  an  involuntary 
act,  and  what  he  did  was  with  the  sole  view  of 
savinff  his  own  life.  When  The  Firm  ap- 
proached him,  he  begged  to  be  taken  off  from 
the  wreck.  He  did  only  his  duty  in  continuing' 
on  board  after  there  was  a  chance  of  saving 
her.  His  services  were  not  meritorious,  inas- 
much as  he  was  bound  to  do  every  thing  in  hia 
power  to  save  the  vessel,  and  yet  he  is  put  upon 
a  par  with  the  seamen  of  The  Firm,  who  were 
volunteers,  and  under  no  obligation  to  do  any 
thii^  towards  saving  The  Blaireau. 

While  a  sailor  remains  on  board,  contending^ 
with  no  other  enemies  than  the  elements,  he  is 
entitled  onlv  to  his  wages.  No  case  can  be  pro- 
duced in  which  he  has  been  considered  as  en- 
titled to  salvage.  Salvage  does  not  consist  in 
being  saved,  but  in  saving.  Beawe's  Lex  Mer. 
167,  168. 

llie  reason  why  a  seaman  shall  lose  his  wages 
if  the  ship  be  lost  is,  that  he  may  be  induced  to 
use  his  utmost  *exertions  to-  save  it;  [*253 
and  this  shows  that  he  is  obliged  to  hazard  his 
life  to  the  utmost  for  that  purpose.  And  even 
if  he  actually  loses  his  life,  and  the  ship  is  also 
lost  or  captured,  his  representatives  cannot  re- 
cover his  wages.  It  is  upon  the  same  principle 
that  a  common  carrier  is  answerable  for  the 
whole  value  of  the  goods  if  they  are  taken  from 
him  by  superior  force  of  robbers,  and  even  if 
he  should  lose  his  life  in  their  defense. 

When  did  Toole  lose  his  character  of  a 
mariner  of  that  vessel?  It  is  answered,  when 
the  captain  and  the  rest  of  the  crew  deserted 
her.  But  they  could  not  discharge  him  from 
his  contract  with  the  owners.  They  lose  their 
wages,  but  Toole  does  not.  The  danger  may 
possibly  justify  them  in  quitting  the  vessel; 
but  because  he  was  left  alone,  he  did  not  ceaiie 
to  be  a  mariner  of  the  ship.  Suppose  the  rest 
of  the  crew  had  died,  or  were  so  sick  as  to  dis- 
able them,  and  Toole  had  made  a  signal  of  dis- 
tress, by  means  of  which  the  ship  should  be 
saved;  would  that  have  entitled  him  to  salvage? 
The  real  truth  of  the  case  is,  that  Toole  was 
saved,  not  a  salvor. 

The  cases  cited  from  19  Viner,  276.  1  Ld. 
Raym.  303,  and  2  Salk.  664,  to  prove  that 
mariners  are  €ntitled  to  salvage  by  saving  their 
own  ship,  do  not  warrant  the  conclusion  at- 
tempted to  be  drawn  from  them.     The  only 
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exception  to  the  general  rule  is  the  case  of 
rescue.  In  that  case,  and  that  only,  it  is  ad- 
mitted that  the  mariners  are  entitled  to  sal- 
▼•ge. 

4th.  point.  By  comparing  the  original  bill 
of  lading  of  The  Blaireau  with  the  account  of 
■ales,  it  appeared  that  there  was  a  deficiency 
oyer  and  above  what  was  chargeable  to  the 
embezzlement  of  Mason  and,  it  was  contended, 
that  as  this  could  not  be  fixed  upon  any  one  of 
the  salvors,  it  ought  to  be  a  charge  against 
them  all.  But  it  did  not  appear  whether  a 
part  had  been  taken  on  board  of  the  Spanish 
ship. 

In  answer  to  these  arguments  in  behalf  of 
the  owners  of  The  Blaireau,  it  was  said  by  the 
counsel  for  the  salvors. 

254*]  *1.  As  to  the  general  rate  of  salvage; 
that  no  fixed  rate  of  salvage  Has  yet  been  adopt- 
ed in  eases  of  this  kind,  but  that  it  depends  upon 
the  sound  discretion  of  the  court  applied  to 
the  circumstances  of  each  particular  case.  3 
Ball.  190,  191,  M'Donough  v.  The  Mary  Ford, 
3  Rob.  249.  ''It  is  a  claim  upon  the  general 
ground  of  quantum  meruit,  to  be  governed  by  a 
sound  discretion,  acting  on  general  principles." 
I  Rob.  234,  235,  The  Ttoo  Friends.  And  in 
the  case  of  The  Sarah,  1  Rob.  263,  Sir  W.  Scott 
thus  expresses  his  opinion.  "I  do  not  think 
that  the  exact  service  performed  is  the  only 
proper  test  for  the  quantum  of  reward  in  these 
eases.  The  general  interest  and  security  of 
navigation  is  a  point  to  which  the  court  will 
also  look  in  fixinff  the  reward.  It  is  for  the 
general  interest  of  commerce  that  a  consider- 
able reward  should  be  held  up;  and  as  ships 
are  made  to  pay  largely  for  li^ht-houses,  even 
where  no  immediate  use  is  derived  from  them, 
from  the  general  convenience  that  there  should 
be  permanent  buildings  of  that  sort  provided 
for  all  occasions,  although  this  or  that  ship 
msLj  derive  no  benefit  from  them  on  this  or 
that  particular  occasion;  so  on  the  same  prin- 
ciple it  is  expedient,  for  the  security  of  naviga- 
tion, that  persons  of  this  description,  ready  on 
tlie  water,  and  fearless  of  danger,  should  be 
encouraged  to  go  out  for  tiie  assistance  of  ves- 
•ds  in  distress;  and,  therefore,  when  they  are 
to  be  paid  at  all,  they  should  be  paid  liberally. 
It  is  on  these  general  considerations,  and  not 
merely  to  mete  out  the  payment  for  the  exact 
service  performed  in  the  particular  instance, 
that  the  rewards  should  be  apportioned  in  these 
eases ;  and  it  is  in  this  view  that  I  shall  always 
oonsider  them."    . 

It  does  not  depend  upon  principles  of  recap- 
tore,  or  of  reciprocity;  nor  do  the  prize  acts 
eonstitute  any  rule  of  salvage  in  cases  not  with- 
in those  acts.    3  Rob.  249. 

There  can  be  no  general  rate  of  salvaoe 
stated  when  it  is  acknowledged  that  the  only 
mle  is  a  sound  discretion.  A  rule  which 
brings  all  cases  to  one  dead  level,  can  leave  no 
discretion.  How  can  we  make  reciprocity  the 
rule,  when  every  case  must  depend  on  its  own 
drcumstanoes?  How  can  we  compare  dissim- 
ilar cases? 

S55*]  *In  this  case  The  Blaireau  was  in 
imminent  danger.  It  is  a  fact  admitted  that  she 
esold  not  have  swam  twelve  hours  longer.  She 
must  have  been  totally  lost.  She  was  derelict, 
abandoned  by  the  captain  and  all  the  crew, 
except  Toole,  whom  they  did  not  know  they  had 
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left  in  the  vesseL  As  they  could  not  find  him 
they  supposed  he  must  have  fallen  overboard^ 
The  ordinance  of  Louis  XIV.  allows  one-third 
in  cases  of  wreck.  But  there  can  be  no  wreck,, 
according  to  that  ordinance,  if  any  claimant  ap- 
pears. So  that,  in  cases  like  the  present, 
neither  France  nor  England  has  any  fixed  rate- 
of  salvage.    1  Rob.  235,  The  Two  Friends. 

None  of  the  cases  cited  equals  the  merit  of 
this.  Here  was  a  navigation  of  3,000  miiea 
with  death  constantly  staring  them  in  the  face; 
and  a  great  part  of  the  time  almost  constantly 
at  the  pumps. 

In  the  cases  of  The  Aquila,  and  of  The  Mary 
Ford,  the  two-fifths  of  the  one  and  the  one-third 
of  the  other;  were  of  the  gross  value;  but  in 
the  present  case,  the  three-fifths  awarded,  ar» 
of  the  net  amount  of  sales. 

It  is  denied  that  the  rates  of  salvage  have  of 
late  been  diminished.  In  the  case  of  the  Dutch 
East  Indiaman  at  Dunkirk,  mentioned  in 
Beawe's  Lex  Mer.  158,  one-half  was  given  for 
salvage. 

As  to  Toole,  he  was  abandoned  by  his  com- 
mander, and  was  therefore  discharged  from 
the  service;  he  was  no  longer  to  be  consider^ 
as  a  mariner  belonging  to  the  ship. 

No  general  deduction  can  be  made  from  the 
whole  amount  of  salvage  for  any  defalcation, 
if  it  be  not  fixed  upon  any  one  of  the  salvors; 
and  in  this  case  the  deficiency  is  so  small  that 
it  might  have  been  taken  on  board  the  Spanish 
ship. 

The  next  writ  of  error  was  by  the  owner  and 
freighters  of  The  Firm,  who  contended  that 
one-ninth  part  of  the  whole  salvage  money  was 
too  small  a  share,  in  proportion  to  the  risk  of 
the  ship,  cargo  and  freight,  and  the  service 
renderea  by  the  ship. 

•In  the  case  of  The  Mary  Ford,  3  [*256 
Dall.  191,  two  -thirds  of  the  whole  salvage  were 
given  to  the  owners  of  the  ship  George;  and  in 
the  case  of  the  ship  William  Beckford,  3  Rob. 
186,  289,  fifty  pounds  were  given  to  the  own- 
ers of  the  boats. 

In  the  case  of  The  Haase,  1  Rob.  240,  one- 
third  of  the  salvage  was  given  to  the  owner. 
In  I  Rob.  255,  The  Amor  Parentum,  some- 
thing less  than  one-fifth  of  the  salvage  waa 
given  to  the  owner  of  the  boat ;  and  in  the  ease 
of  The  San  Bernardo,  1  Rob.  151,  one-half  iras 
given  to  the  owner. 

In  France  the  rule  is  two-thirds  to  the  own- 
ers, and  one-third  to  the  officers  and  crew;  the 
snme  proportion  which  was  awarded  in  the 
case  of  The  Mary  Ford.  In  2  Valin,  392,  art. 
33,  of  the  French  ordinances,  the  words  are, 
"S'il  n'y  aucum  contrat  de  societo,  l^  deuai 
tiers  appartiendront  a  ceux  qui  auront  foumi 
1e  vaisseau  avec  les  munitions  et  vituailles,  et 
I'autre  aux  officiers,  matelots,  et  soldats;"  and 
in  his  comments  upon  this  aiticle,  in  page  395, 
he  says  the  same  rule  is  also  laid  down  as  to 
private  unarmed  vessels. 

In  behalf  of  the  freighters  of  The  Firm,  it 
was  urged  that  their  proportion  of  the  sum  to 
be  allowed  to  the  owner  and  freighters  ought 
to  be  increased,  because  they  became  liable  to 
the  owner  for  the  freight,  even  if  the  ship 
Firm  had  been  lost.  The  general  principle  is, 
that  the  freight  does  not  become  payable  if  the 
ship  is  lost,  unless  there  has  been  a  deviation 
by  the  freighters.     But  if  there  has  been  a 
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deriatioii  by  the  freighters  for  their  benefit 
then  the^  become  liable  for  the  freight,  wheth- 
er the  ship  arrives  or  not.  There  is  the  same 
law  upon  charter  parties  as  upon  policies  of 
insurance.  In  this  case  the  stopping  on  the 
ocean  two  days  for  the  purpose  of  saving  The 
Blaireau  was  a  deviation,  and  this  was  done 
with  the  assent  of  the  freighters  by  Charles 
Christie,  who  was  one  of  them,  whereby  they 
became  the  insurers  of  the  freight  to  Jackson, 
the  owner  of  The  Firm.  After  the  deviation 
the  whole  risk  of  the  freight,  to  the  amount  of 
8,000  dollars,  fell  upon  Christie  ft  Toung,  and 
they  ought  to  have  salvage  in  proportion  to 
257*]  *that  risk;  whereas  it  has  been  allowed 
them  only  upon  the  amount  of  the  cargo  valued 
at  4,000  dollars. 

In  answer  to  these  arguments,  it  was  nidged 
by  the  counsel  for  Jackson,  the  owner  of  The 
Firm,  that  he  clearly  risked  his  ship;  for  the 
underwriters  were  discharged  by  three  circum- 
stances: 1st.  By  the  stoppin^,^  which  was  a 
deviation  for  the  benefit  of  tne  owners.  2d. 
By  taking  in  goods  from  on  board  The  Blair- 
eau, and  thereby  overloading  The  Firm;  and, 
3d.  By  diminishing  the  number  of  her  crew; 
both  of  which  last  circumstances  increased  the 
risk,  and  violated  the  warranty  of  the  policy. 

But  Jackson,  the  owner,  not  onlv  risked  his 
ship,  but  his  freight  also;  for  if  the  vessel  had 
been  lost  he  could  not  have  recovered  it  of 
Christie  &  Toung,  the  freighters.  The  assent 
of  Christie  could  not  bind  his  partner.  It 
would  have  been  an  act  in  violation  of  the  part- 
nership. Nor  could  a  parol  agreement  alter  the 
•charter  par^,  or  dissolve  the  owner  from  the 
obligation  of  his  contract. 

Jackson  even  run  the  risk  of  the  cargo  as  well 
as  of  the  vessel  and  freight,  and  therefore  ought 
to  have  the  whole  share  of  salvage,  allotted  to 
the  owner  and  freighters.  For  if  Mason,  who 
was  the  master  of  the  vessel,  appointed  by  Jack- 
son, the  owner,  had  departed  from  the  terms  of 
the  charter-party,  and  ther^y  hazarded  the 
cargo,  and  it  had  been  lost,  Jackson  would 
have  been  liable  to  Christie  ft  Young  for  the 
value  of  the  cargo. 

A  stopping,  if  not  for  the  purpose  of  the  voy- 
age, is  a  deviation;  and  it  cannot  be  barratry 
'men  the  act  is  for  the  benefit  of  the  owners. 
To  make  it  barratry  it  must  be  a  fraud  upon 
the  owners.  Park,  83.  I  Post.  Diet.  1  Strange, 
«58»]  681.  Knight  i?.  Cambridge,  Cowp.  'US. 
ValUjo  V.  Wheeler,  1  T.  R.  323.  Vuii  v.  Bour- 
dieuj  2  Str.  1183.  Seaman  v,  Fonereau,  Park, 
W,  91,  93.  6  T.  R.  379.  Moss  v.  Byrom,  Park, 
299. 

In  reply,  it  was  said,  that  the  maxim  is  volen- 
ti non  fit  injuria,  Christie  consented  to  the 
act  which  amoimted  to  a  deviation,  and,  there- 
fore, could  maintain  no  action  against  Jackson 
grounded  upon  that  act.  The  question  is 
whether  the  freighters  had  not,  by  their  own 
act,  taken  the  risk  of  the  freight  upon  them- 
selves.   In  case  of  the  loss  of  the  vessel  and  car- 

1. — ^The  Chief  Justice  observed,  that  although  It 
was  admitted  by  counsel  that  the  stopping  was  a 
deviation,  yet  that  was  not  to  be  considered  as  the 
opinion  of  the  court ;  it  being  a  point  upon  which 
tney  had  great  doubt;  for  If  a  stopping  to  relieve 
a  vessel  m  distress  would  discharge  the  under- 
writers, no  master  would  be  justified  In  using  an 
ezertUm  to  save  a  vessel  In  the  most  Imminent 
dp**ger  of  perishing. 
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go,  Jackson  miffht  have  recovered  the  freight 
from  Christie  i  Toung,  because  they  would 
have  been  the  cause  of  the  loss.  There  is  a  differ- 
ence between  an  assent  to  criminal  acts,  and  a 
mere  mercantile  assent.  It  is  not  necessary 
that  the  assent  should  be  under  seal.  It  was 
the  act  of  the  freighters,  and  not  a  parol  con- 
tract, which  would  have  been  the  around  of 
Jackson's  defense  in  any  action  which  Christie 
ft  Young  might  have  brought  against  him  for 
the  careo,  in  case  of  a  loss;  and  whidi  also 
would  have  been  the  ground  of  his  actios 
against  them  for  the  freight,  in  the  like  event. 

The  next  writ  of  error  was  that  brought  by 
William  Mason,  the  master  of  the  Firm;  in 
support  of  which  it  was  alleged  that  his  act  of 
embezzlement  ought  not  to  prevent  a  decree  in 
his  favor  for  a  share  of  the  salvage. 

It  is  not,  as  has  been  suggested,  to  reward 
him  for  his  crimes  that  he  sSks  a  decree  in  his 
favor.  He  has  rendered  most  important  serv- 
ices, and  he  claims  his  qwmtum  meruit;  a  just 
compensation  for  his  risk  and  his  labor.  This 
court  cannot  inquire  into  the  fact  of  his  crime. 
It  is  sitting  here  to  decide  questions  upon  the 
law  of  nations,  and  has  no  power  to  punish  him 
for  a  crime  committed  after  the  service  was 
rendered.  He  was  the  master  of  the  ship,  and 
no  assistance  could  have  been  rendered  to  the 
Blaireau  without  his  permission. 

There  is  no  obligation  upon  salvors  to  apply 
to  a  court  of  admiralty.  If  the  property  saved 
is  in  their  possession,  they  have  a  good  right  to 
hold  it  against  all  the  *world  but  the  [*259 
owner;  and  he  cannot  recover  it  from  them 
without  tendering  reasonable  salva^.  The  sal- 
vor may  convert  the  thing  saved  to  his  own  use, 
and  no  one  can  prevent  him  but  the  owner, 
who  may  tender  reasonable  salvage,  and  bring 
his  action  of  trov^er. 

It  would  not  discharge  the  owner  from  the 
obligation  of  tendering  salvage,  to  say  that  the 
salvor  had  converted  uie  thing  saved  to  his  own 
use ;  a  fortiori  he  may  take  a  part  for  salvage, 
and  it  shall  be  deducted  out  of  his  reasonable 
share.  But  even  if  he  took  a  part  with  intent 
to  conceal  and  embezzle  it,  yet  this  cannot  de- 
prive him  of  reasonable  salvage.  The  most 
that  can  be  said  is,  that  after  beinff  the  sole 
means  of  saving  the  ship  and  cargo,  he  did  not 
discover  all  the  property,  but  intended  to  ap- 
^opriate  a  part  to  his  own  use,  not  amounting 
to  one-half  his  share  of  the  salvage  money. 

The  service  rendered  was  complete.  What- 
ever I  have  justly  earned  upon  a  auantum 
meruit  is  a  debt  due  to  me,  for  which  I  have  a 
clear  legal  daim.^  If  I  labor  for  a  man,  and 
afterwards  commit  a  crime  upon  him  or  his 
property,  this  can  be  no  bar  to  my  action  for 
my  wages.  Suppose  I  labor  for  a  man,  earn 
my  wages,  and  then  set  upon  him  and  beat 
him,  I  am  not  thereby  deprived  of  my  wages. 
Suppose  a  wagoner  employed  to  carry  100  bar- 
rels of  flour;  he  carries  part,  and  takes  one 
barrel  to  his  own  use;  can  he  not  recover  for 
what  he  carried? 

When  it  is  necessary  to  resort  to  chantery, 
you  must  go  with  clean  hands;  but  that  is  be- 
cause you  have  not  a  clear  legal  right.  The 
salvor  has  a  dear  legal  right  to  retain  until  sal- 
vage^ is  paid.  He  does  not  go  into  a  court  of 
admirally  as  a  court  of  chancery.  He  claims  a 
legal  debt,  a  certain  right. 
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But  Captain  Mason's  conduct  is  represented 
as  a  crime.  However  improper  his  conduct  may 
hav^  been  there  is  no  law  which  can  punish 
him  criminally  for  it.  When  a  man  finds  or 
saves  a  thuifi^  and  converts  it  to  his  own  use,  he 
is  not  punishable  by  the  law  of  nations,  nor  by 
any  municipal  law,  unless  it  be  by  some  positive 
statute. 

260*1  *But  if  he  has  committed  a  crime  he  is 
as  liable  to  punishment  after  having  been  de- 
prived of  his  salvage  as  he  was  before.  It  is 
to  punish  him  twice  for  the  same  offense.  You 
first  fine  him  3,000  dollars,  and  then  turn  him 
over  to  the  courts  of  common  law  to  be  pun- 
ished. If  he  has  not  committed  a  crime  pun- 
ishable by  law,  why  do  you  impose  upon  nim 
this  fine  of  3,000  dollars  T 

This  court  is  sitting  here  as  a  court  of  admir- 
alty to  decide  questions  arisinjs^  upon  the  law  of 
nations,  or  upon  facts  committed  on  the  high 
seas.  But  the  offense  was  committed  within 
the  body  of  a  county,  and  therefore  this  court 
oannot  (even  incidentally)  hold  jurisdiction  of 
it. 

If  a  man  refuses  to  give  up  a  thing  saved  on 
tender  or  salvage,  the  remedy  is  only  trover  or 
detinue;  and  the  plaintiff  can  recover  only  the 
value  after  deduotinff  reasonable  salvage. 

If  the  goods  saved  are  once  landed,  a  court 
of  admiralty  has  no  jurisdiction,  and  cannot 
decree  salva^. 

The  principle  that  subsequent  conduct  shall 
make  a  man  a  trespasser  o&  initio,  does  not  ap- 
ply to  the  case  of  salvage.  It  is  applicable  only 
to  those  cases  where  a  man  has  a  particular 
right  to  go  upon  property  for  his  own  benefit; 
not  where  the  entry  is  for  the  benefit  of  the 
other  party. 

To  tnese  arguments  in  favor  of  Mason,  it  was 
answered,  that  the  principal  objection  to  the 
decree,  as  it  relates  to  him,  is  the  want  of  juris- 
diction, because  the  embezzlement  was  on  land. 
But  this  does  not  appear  to  be  the  case.  The 
facts  stated  induce  a  presumption  that  it  was 
done  at  sea.  But  admitting  that  the  embezzle- 
ment was  on  land,  the  court  have  jurisdiction 
of  the  principal  object,  salvage;  and  salvage  is 
a  elaim  of  merit.  In  order  to  decide  it,  the 
court  must  judge  of  the  demerit,  as  well  as  of 
the  merit  of  the  salvor.  It  is  certainly  compe- 
tent for  the  court  to  ascertain  quo  animo  he 
took  the  goods  on  board  at  sea.  It  is  admitted 
that  he  could  not  be  indicted  for  it;  or  if  he 
could,  that  this  court  could  not  try  it.  But  if 
261*1  he  took  them  not  animo  *8alvandi,  but 
animo  furandi,  it  is  clear,  upon  principles  of 
law  as  well  as  policy,  that  he  is  not  entitled  to 
salvage.' 

Salvage  is  grounded  as  well  on  the  trust 
which  the  salvors  have  taken  upon  themselves, 
as  on  their  risk  and  labor.  Should  they,  after 
saving  the  thins,  wantonly  destrov  it,  or  even 
suffer  it  to  be  lost  by  gross  negligence,  they 
would  make  themselves  liable  u>  the  owner. 
Hence  a  duty  and  trust  is  imposed  upon  them 
by  the  situation  in  which  they  have  placed 
themselves;  and  if,  regardless  of  that  duty,  and 
in  violation  of  that  trust,  and  of  the  principles 
of  moral  rectitude,  tiiey  attempt  to  plunder,  to 
rob,  to  embezzle  the  property,  they  lose  the  char- 
acter of  salvors,  and  approach  towards  that 
of  robbers  and  pirates.  In  such  a  case  they 
cease  to  be  meritorious;  they  forfeit  whatever 
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right  they  might  have  had,  and  to  award  theni 
sfldvage  would  be  to  reward  their  crimes.  Thev 
ought  not  to  receive  salvage  upon  that  which 
they  did  not  mean  to  save  for  the  benefit  of  the 
owners,  but  to  appropriate  to  their  own  use. 

Salvage  is  given,  upon  principles  of  public 
policy,  to  encourage  enterprise,  honesty,  and 
humanity;  and  the  same  principles  of  public 
poli(^  will  refuse  it  where  these  are  wanting. 
The  interests  of  society  require  that  the  line  of 
distinction  should  be  accurately  marked  between 
rignt  and  wrong,  virtue  and  vice,  merit  and  de- 
merit. By  the  laws  of  Oleron,  if  any  person 
shall  take  any  part  of  the  goods  from  ship- 
wrecked persons,  against  their  will,  and  without 
their  consent,  they  shall  be  excommunicated, 
and  suffer  the  punishment  of  tiiieves.  22  Vin. 
Abr.  637. 

In  reply,  it  was  said  bv  the  counsel  for  Ma- 
son, that  the  goods  were  taken  from  The  Blair- 
eau  into  The  Firm,  animo  Bolvandi,  It  was 
done  openly.  They  were  sent  by  Mason  from 
The  Blaireau,  and  taken  into  The  Firm  by  Ste- 
venson, the  mate.  It  seemed  to  be  the  expecta- 
tion of  all  that  they  were  saving  the  whole  for 
themselves.  But  their  being  mistaken  in  this 
respect  ought  not  to  preju£ce  their  claim  to 
reasonable  salvage. 

The  next  point  was,  whether  Jackson,  the 
owner  of  The  Firm,  and  the  master  of  the  ap- 
prentices, is  not  entitled  to  receive  their  shares 
of  the  salvage;  and. in  behalf  *of  the  [*262 
master,  it  was  contended,  that  he  is  entitled  to 
all  the  earnings  of  his  apprentices.  Harg.  Co. 
Litt.  117,  a,  note  1;  6  Mod.  69,  Barber  v,  Den- 
nis; 12  Mod.  415;  1  Yez.  49,  Meriton  v.  HornB- 
by;  I  Vez.  83,  Fi.U  v,  Allen.  In  these  cases 
from  Vezftv,  it  was  adjudged,  that  the  master 
was  entitled,  even  in  equity,  to  prize  money 
earned  by  the  apprentice,  although  it  was  not 
earned  in  his  regular  business. 

In  England,  every  owner  of  a  ship  is  bound 
by  law  to  take  a  certain  number  of  apprentices 
to  the  sea.  To  encoura^  the  master,  the  law 
gives  him  the  whole  earnings  of  the  apprentices. 

This  was  not  a  voluntary  act  of  tne  appren- 
tices ;  they  were  bound  to  obey  the  orders  of  the 
captain.  But  this  is  a  question  between  British 
subjects,  not  arising  upon  the  fus  gentiumy  but 
upon  the  municipal  laws  of  England,  which 
this  court,  sitting  as  a  court  of  acmiiralty,  can- 
not decide. 

The  decree  is,  that  the  money  shall  be  paid 
to  the  apprentices  only,  or  their  proctors  or  at- 
torneys. But  being  under  age,  they  cannot  ap- 
point a  proctor  to  submit  to  the  jurisdiction  of 
tliis  court,  nor  an  attorney  to  receive  their  share 
of  the  salvage. 

In  answer,  it  was  said  in  behalf  of  the  ap- 
prentices, that  the  master's  right  attaches  onl^ 
to  those  earnings  which  flow  from  their  ordi- 
nary occupation  and  industry,  and  not  to  any- 
thing nven  as  a  reward  for  an  extraordinary 
and  voluntary  service  rendered.  When  an  ap- 
prentice goes  on  board  a  privateer,  his  business 
IS  to  make  prizes ;  it  then  becomes  his  ordinary 
occupation,  and  the  master  is  entitled  to  his 
share  of  prize  money. 

Suppose  a  gentleman  riding  out  in  his  car- 
riage; his  horses  take  fright,  and  run  away;  an 
apprentice  runs  out  of  his  master's  shop  and 
stops  the  horses,  for  which  service  the  gentle- 
man gives  him  100  dollars.  Cftn  it  be  contended 
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that  the  master  lias  a  right  to  the  money? 
There  is  no  difference  between  that  ease  and  the 
present. 

In  the  ease  of  The  Beaver,  8  Rob.  239,  Sir  W. 
Scott  distinguished  between  the  master  and  his 
apprentice,  and  gave  a  share  expressly  to  the 
apprentice. 

263*1  *In  the  present  case,  it  was  a  voluntary 
act  on  the  part  of  the  apprentices.  The  captain 
had  no  rignt  to  compel  them  to  risk  their  lives 
in  this  service.  It  was  not  within  the  course 
of  their  ordinary  business.  The  cases  cited  only 
show  that  the  master  is  entitled  to  what  the 
apprentice  earns  in  the  regular  course  of  busi- 
ness, whether  it  be  that  to  which  he  was  bound, 
or  that  in  which  he  chooses  to  engage,  in  dero- 
gation of  the  rights  of  his  master.  But  salvage 
is  not  a  regular  business ;  it  is  not  a  matter  of 
contract.  A  mariner  or  an  apprentice  is  bound 
only  to  do  such  duty  as  appertains  to  the  ship 
on  the  voyage.  If  the  master  of  the  appren- 
tices is  entitled  to  their  share  of  the  salvage, 
because  they  are  subject  to  the  orders  of  the  cap- 
tain, by  the  same  rule  he  would  be  entitled  to 
the  shares  of  all  the  seamen,  for  they  are  all 
equallv  under  the  command  of  the  captain. 

If  the  master  claims  a  compensation  for  the 
risk  of  the  loss  of  the  labor  of  his  apprentices, 
his  share  of  the  salvage  for  such  risk  ouffht  to 
be  much  less  than  the  shares  awarded  to  ^e  ap- 
prentices, which  were  founded  upon  their  serv- 
ices, and  the  hazard  of  their  lives. 

In  reply,  it  was  said  by  the  counsel  for  Jack- 
son, the  master  of  the  apprentices,  that  in  the 
ease  of  The  Beaver,  Sir  William  Scott  did  not 
decide  whether  the  master  was  entitled  to  the 
share  of  his  apprentice,  or  not,  but  left  that 
question  to  be  aetermined  by  the  laws  of  his 
country. 

The  case  of  a  gratuitous  gift  is  different  from 
that  of  a  right  which  has  accrued,  and  which 
can  be  enforced  by  law ;  and,  therefore,  the  case 
stated  for  illustration  does  not  apply. 

If  the  captain  has  no  right  to  send  his  seamen 
to  the  assistance  of  a  vessel  in  distress,  it  can 
never  be  in  his  power  to  render  a  service;  and 
he  loses  all  command  over  those  who  remain, 
because  they  may  say,  we  were  only  boimd  to 
labor  with  the  assistance  of  the  others. 

March  6th.  Marshall,  CK  J.,  delivered  the 
opinion  of  the  Court. 

264*]  *In  this  case  a  preliminary  question 
has  been  made  by  the  counsel  for  the  plaintiffs, 
which  ought  not  to  be  disregarded.  As  the  par- 
ties interested,  except  the  owners  of  the  cargo 
of  The  Firm,  are  not  Americans,  a  doubt  has 
been  suggested  respecting  the  jurisdiction  of  the 
court,  and  upon  a  reference  to  the  authorities, 
the  point  does  not  appear  to  have  been  ever 
settled.  These  doubts  seem  rather  founded  on 
the  idea,  that  upon  principles  of  general  policy, 
this  court  ought  not  to  take  cognizance  of  a 
case  entirely  between  foreigners,  than  from  any 
positive  incapacity  to  do  so.  On  weighing  the 
considerations  drawn  from  public  convenience, 
those  in  favor  of  the  jurisdiction  appear  much 
to  overbalance  those  against  it,  and  it  is  the 
opinion  of  this  court,  that,  whatever  doubts 
may  exist  in  a  case  where  the  jurisdiction  may 
be  objected  to,  there  ought  to  be  none  where  l^e 
parties  assent  to  it» 
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The  previous  question  being  disposed  o^  the 
court  will  proceed  to  consider  the  several  cases 
which  have  grown  out  of  Uie  libel  filed  in  the 
district  court. 

The  first  to  be  decided  is  that  of  the  captain 
of  The  Firm,  who,  by  the  sentence  of  the  ctreuit 
court,  was  declared  to  have  forfeited  his  risfat 
to  salvage,  by  having  embezzled  a  part  of  the 
canro  of  The  Blaireau.' 

The  fact  is  not  contested,  but  it  is  contended 
that  the  embezzlement,  proved  in  the  cause,  does 
not  affect  the  right  of  the  captain  to  salvage. 

The  arguments  in  suppoix  of  this  position 
shall  very  briefly  be  reviewed.  It  is  insisted 
that  the  embezzlement  was  made  after  the  ves- 
sel was  brought  into  port,  and  this  seems  to  be 
considerea  as  a  circumstance  material  to  the  in- 
fluence which  the  embezzlement  ought  to  have 
in  the  case.  So  far  as  respects  the  (kct,  the  evi- 
dence is  that  the  articles  were  brought  on  board 
The  Firm  when  The  Blaireau  was  round  at  sea, 
and  the  fraud  was  detected  in  the  port  of  Bal- 
timore. When  the  concealment  took  place  does 
not  appear,  but  it  would  be  straining  very  hard, 
to  presume  that  it  took  place  after  arriving  in 
port.  It  is  not,  however,  perceived  that  this 
need  be  the  subject  of  very  minute  *in-  [*265 
quiry,  since  the  fact  must  have  occurred  before 
he  parted  with  the  possession  ac(}uired  by  the 
act,  on  the  merit  of  which  his  daim  to  salvage 
is  founded. 

It  is  also  stated,  that  this  court  has  no  Juris* 
diction  of  the  crime  committed  by  the  captain, 
and  cannot  notice  it  even  incidenUilly. 

If  it  was  intended  merely  to  prove  that  this 
court  could  not  convict  Captain  Mason  of  fdo- 
ny,  and  punish  him  for  that  offense,  there  cer- 
tainly could  never  have  been  a  doubt  enter> 
tained  on  the  subject;  but  when  it  is  inferred 
from  thence,  that  the  court  can  take  no  notice 
of  the  fact,  the  correctness  of  the  conclusion  is 
not  perceived.  It  is  believed  to  be  universally 
true,  that  when  a  claim  of  any  sort  is  asserted 
in  court,  all  those  circumstances*  which  go  to 
defeat  the  claim,  and  to  show  that  the  person 
asserting  it  has  not  a  right  to  recover,  may  and 
ought  to  be  considered.  The  real  question, 
therefore,  is,  whether  the  claim  for  salvage  is 
affected  by  the  act  of  embezzlement;  and  if  it 
is,  the  incapacitv  of  this  court  to  proceed  crim- 
inally against  the  captain,  forms  no  objection 
to  their  examining  a  fact  which  goes  to  the  very 
foundation  of  his  right. 

The  legal  right  of  the  salvors  is  insisted  on, 
and  it  is  said,  that  in  trover  for  the  ship  and 
carso  by  the  owners  salvage  would  be  allowed 
to  those  who  had  rendered  the  service,  and  then 
openly  converted  them  to  their  own  use. 

Yet  the  jury,  trying  the  action,  would  deter- 
mine on  the  right  to  salvage,  and  would  inquire 
into  any  fact  which  went  to  defeat  that  right. 

Whatever  shape,  then,  may  be  given  to  tho 
question,  it  still  resolves  itself  into  the  inquiry, 
whether  the  embezzlement  of  part  of  the  cargo 
does  really  intermingle  itself  with,  and  infect, 
the  whole  transaction  in  such  a  maimer  as  to 
destroy  any  claim  founded  on  it. 

The  counsel  for  this  plaintiiff  contends,  that 
the  merits  of  Captain  Mason,  as  a  salvor,  are 
not  impaired  by  the  act  charged  upon  him,  be- 

1  cause  a  crime  ii  no  offset  'against  a  [*26S 
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debt,  and  the  daim  for  salTafe  is  in  nature  of  a 
debt 

This  leads  to  an  inaniry  into  the  principles 
on  which  salvage  is  allowed.  If  the  property 
of  an  individual  on  land  be  exposed  to  the 
greatest  peril,  and  be  saved  by  tne  voluntary 
exertions  of  any  persons  whatever;  if  valuable 
ffoods  be  rescued  from  a  house  in  flames,  at  the 
nnminent  hazard  of  life  by  the  salvor,  no  re- 
muneration in  the  shape  of  salvage  is  allowed. 
The  act  is  highly  meritorious,  and  the  service 
is  as  great  as  if  rendered  at  sea.  Yet  the  claim ' 
for  salvage  could  not,  perhaps,  be  supported. 
It  is  certainly  not  maa<^  Let  precisely  the 
same  service,  at  precisely  the  same  hazard,  be 
rendered  at  sea.  and  a  very  ample  reward  will 
be  bestowed  in  the  courts  of  justice. 

If  we  search  for  the  motives  producing  this 
apparent  prodigality,  in  rewarding  services  ren- 
dered at  sea,  we  shall  find  them  in  a  liberal 
and  enlarged  policy.  The  allowance  of  a  very 
ample  compensation  for  those  services,  (one 
Terr  much  exceeding  the  mere  risk  encountered, 
and  labor  employed  in  effecting  them,)  is 
Intended  as  an  inducement  to  render  them, 
which  it  is  for  the  public  interests,  and  for  the 
ffeneral  interest  of  numanity,  to  hold  forth  to 
uiose  who  navigate  the  ocean.  It  is  perhaps 
difficult,  on  any  other  principle,  to  account  sat- 
isfactorily for  the  very  great  difference  which 
is  made  between  the  retribution  allowed  for 
services  at  sea  and  on  land ;  neither  will  a  fair 
calculation  of  the  real  hAzard  or  labor,  be  a 
foundation  for  such  a  difference;  nor  will  the 
benefit  received  always  accotmt  for  it. 

If  a  wise  and  humane  policy  be  among  the 
essential  principles  which  induce  a  continuance 
in  the  allowance  of  that  liberal  compensation 
which  is  made  for  saving  a  vessel  at  sea,  we 
must  at  once  perceive  the  ground  on  which  it 
is  refused  to  the  person  whose  conduct  ought 
to  be  punished  instead  of  being  rewarded.  That 
same  policy  which  is  so  very  influential  in  pro- 
ducing the  very  liberal  allowances  made  by  way 
of  salvage,  requires  that  those  allowances  should 
be  withheld  from  persons,  who  avail  themselves 
267*]  of  the  oppbrtunily  furnished  *them  by 
the  possession  of  the  property  of  another,  to 
embezzle  that  property.  While  the  general  in- 
terests of  society  require  that  the  most  power- 
fnl  inducements  should  be  held  forth  to  men  to 
save  life  and  property  about  to  perish  at  sea, 
they  also  require  that  those  inducements  should 
likewise  be  neld  forth  to  a  fair  and  upright 
conduct  with  regard  to  the  objects  thus  pre- 
served. This  would  certainly  justify  the  re- 
duction of  the  claim  to  a  bare  compensation  on 
the  principles  of  a  real  quantum  meruit;  and 
the  losses  in  the  carso,  which  may  be  imputed 
to  the  captain,  would  balance  that  account,  if, 
as  is  contended  by  his  counsel,  the  court  could 
not,  on  principles  generally  received,  consider 
the  act  of  embezzlement  as  a  total  forfeiture  of 
all  right  to  salvage. 

But  the  ease  of  a  mariner,  who  forfeits  his 
right  to  wages  by  embezzling  any  part  of  the 
eargo,  is  precisely  in  point.  That  case  stands 
on  the  same  principle  with  this,  and  is  a  full 
anthoril^  for  this,  since  it  cannot  be  denied  that 
the  right  to  salvage  is  forfeited  by  the  same  act 
that  wonld  forfeit  the  right  to  wages. 

In  the  ease  of  Mr,  Stevenson,  the  fact  is  not 
dearlT  ascertained.  If  the  embezzlement  was 
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fixed  upon  him,  he  as  well  as  the  eaptain  oiurht 
to  forfeit  his  salvage.  But  it  is  not  fixed.  Yet 
there  are  circumstances  in  the  case,  which.  If 
he  stands  acquitted  of  the  charse  of  unfairness, 
do  certainly  so  implicate  him  in  that  of  care- 
lessness as  to  destroy  his  pretensions  to  superiov 
compensation,  and  reduce  his  claim  to  a  level 
with  that  of  a  common  manner. 

The  decree  of  the  circuit  court  being  ap- 
proved so  far  as  respects  Captain  Mason  and 
Mr.  Stevenson,  the  general  rate  of  salvage  al- 
lowed by  that  decree  is  next  to  be  considered. 

There  is  certainly  no  positive  rule  which  gov- 
erns absolutely  the  rate  of  salvage.  Yet  in 
fixing  it,  the  common  usage  of  commercial  na- 
tions, and  especially  of  fiiose  whose  subjects 
are  interested  in  the  particular  case,  ought  un- 
questionably to  be  rep^arded.  In  France,  it  ap- 
pears that  a  service  like  that  rendered  the  own- 
ers of  The  *Blaireau  would  have  been  [*268 
compensated  with  one-third  of  the  value  of  the 
vessel  and  cargo.  In  England  the  principle  of 
reciprocity,  if  not  adopted,  is  much  .respected, 
and  to  judge  from  the  tenor  of  their  cases  on 
this  subject,  it  is  fairly  presumable  that  the  sal- 
vage which  would  be  allowed  in  an  English 
court  in  a  case  like  the  present,  would  not 
greatlv  vary  from  that  which  appears  to  be 
made  by  the  ordinances  of  France. 

This  is  unquestionably  a  case  of  great  merit, 
and  a  very  lioeral  salvage  ought  to  be  allowed. 
Yet  that  allowed  both  by  the  district  and  circuit 
courts  appears  to  exceed  any  sum  which  those 
principles,  which  ought  to  be  resorted  to  as 
gfuides  in  the  case,  will  justify.  Amon^  the 
various  adjudications  of  the  courts  of  admiralty 
in  England,  to  which  coimtry  the  salvors  belong, 
no  one  has  been  found  where  so  large  an  allow- 
ance has  been  made;  and  in  France  the  nation 
of  the  owners  of  the  property  saved,  a  positive 
ordinance  is  understood  to  regulate  this  subject, 
and  to  fix  the  salvage  at  one-third  of  the  gross 
value  of  what  has  b^n  preserved. 

Takinff  the  whole  subject  into  consideration, 
the  conn  is  disposed  to  reduce  the  rate  of  sal- 
vage, and  to  allow  about  two-fifths  instead  of 
three-fifths  to  the  salvors.  The  vessel  and  cargo 
will  then  be  really  charged,  in  consequence  of 
the  savings  produced  by  the  forfeiture  of  the 
captain's  claim,  and  the  reduction  of  those  of 
the  mate  and  Mr^  Christie,  with  not  more  than 
one-third  of  the  gross  value  of  the  properly. 

In  the  distribution  of  this  sum,  the  court  does 
not  entirely  approve  the  decree  which  has  been 
rendered  in  the  circuit  court. 

The  proportion  allowed  the  owners  of  The 
Firm  and  her  cargo,  is  not  equal  to  the  risk  in- 
curred, nor  does  it  furnish  an  inducement  to  the 
owners  of  vessels  to  permit  their  captains  to 
save  those  found  in  distress  at  sea,  in  any  degree 
proportioned  to  the  inducements  offered  to  the 
captains  and  crew.  The  same  policy  ought  to 
extend  to  all  concerned,  the  same  rewards  for  a 
service  designed  to  be  encouraged,  and  it  is  sure- 
ly no  reward  to  a  man,  made  his  own  insurer 
without  his  own  consent,  *to  return  him  [*269 
very  little  more  than  the  premium  he  had  ad- 
vanced. 

The  common  course  of  deeisionsy  too,  baa 
established  a  very  different  ratio  for  the  distri- 
bution of  salvage  money,  and  the  Court  Is  of 
opinion  that  those  decisions  are  founded  on  sub- 
stantial considerations. 

87& 


269 


Supreme  Coxtbt  of  the  United  States. 


1804 


The  owners  of  vessel  and  cargo,  in  this  case, 
will  be  allowed  one-third  of  the  whole  amount 
of  salvage  decreed,  which  third  is  to  be  divided 
between  them  in  the  proportion  established 
in  the  district  court,  it  being,  in  our  opinion, 
'very  clear,  that  the  owner  of  the  vessel  con- 
tinued to  risk  the  freight  after  as  much  as  be- 
fore the  assent  of  Mr.  Christie  to  the  measures 
necessary  for  saving  The  Blaireau.  That  assent 
could  ozdy  be  construed  to  charge  him  with  the 
hazards  to  be  encountered  by  the  cargo,  and  not 
to  vary  the  contract  respecting  the  height. 

The  proportions  established  by  the  decree  of 
the  circuit  court  between  those  who  navigated 
The  Firm,  and  those  who  navigated  The  Blair- 
eau, and  between  the  individuals  in  each  ship, 
are  all  approved  with  this  exception.  The  case 
exhibits  no  peculiar  merits  in  Mr.  Christie,  and* 
therefore,  his  allowance  is  not  to  exceed  that  of 
a  seaman  on  board  that  vessel. 

On  the  rights  of  Toole  and  the  apprentices, 
this  court  entirely  concurs  in  opinion  with  the 
district  and  circuit  courts. 

There  was  certainly  no  individual  who  assist- 
ed in  bringing  in  The  Blaireau,  that  contributed 
so  much  to  her  preservation  as  Toole.  Every 
principle  of  justice,  and  every  feeling  of  the 
neart,  must  arrange  itself  on  the  si&  of  his 
elaim. 

But  it  is  contended,  that  the  contract  he  had 
entered  into  boimd  him  to  continue  his  endeav- 
ors to  bring  the  vessel  into  port,  and  that  the 
principles  of  general  policy  forbid  the  allowance 
of  salvage  to  a  mariner  belonging  to  the  ship 
which  has  been  preserved. 
270*]  *The  claims  upon  him,  on  the  ground 
of  contract,  are  urged  with  a  very  ill  grace  in- 
deed. It  little  becomes  those  who  devoted  him 
to  the  waves  to  set  up  a  title  to  his  further  ser- 
vices. The  captain,  who  was  intrusted  by  the 
owner  with  power  over  the  vessel  and  her  crew, 
had  discharged  him  from  all  further  duty  under 
his  contract,  as  far  as  any  act  whatever  could 
discharge  him,  and  it  is  not  for  the  owner  now 
to  revive  this  abandoned  claim. 

Those  principles  of  policy  which  withhold 
from  the  mariners  of  a  ship  their  wages  on  her 
being  lost,  and  which  deny  them  salvage  for 
saving  their  ship,  however  ffreat  the  peril  may 
be,  cannot  apply  to  a  case  like  this.  There  is 
no  danger  that  a  single  seaman  can  be  induced, 
or  enabled,  by  the  prospect  of  the  reward  given 
to  Toole,  to  prevail  on  the  officers  and  crew  of 
a  vessel  to  abandon  her  to  the  mercy  of  the 
waves  for  the  purpose  of  entitling  the  person 
who  remains  in  her  to  salvage,  if  she  should  be 
fortunately  preserved. 

The  claim  of  the  master  to  the  salvage  al- 
lowed his  apprentices,  is  one  which  the  court 
feels  no  disposition  to  support,  unless  the  law 
of  the  case  be  clearly  with  him.  The  authorities 
cited  by  his  counsel  do  not  come  up  to  this  case. 
The  right  of  the  master  to  the  earnings  of  his 
apprentice,  in  the  way  of  his  business,  or  of  any 
other  business  which  is  substituted  for  it,  is 
different  from  a  right  to  his  extraordinary  earn- 
ings, which  do  not  interfere  with  the  profits  the 
master  may  legitimately  derive  from  his  service. 
Of  this  latter  description  is  salvage.  It  is  an 
extra  benefit,  the  reception  of  which  does  not 
deduct  from  the  profits  the  master  is  entitled  to 
from  his  service.  But  the  case  cited  from  Rob- 
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inson,  where  salvage  was  actually  decreed  to  an 
apprentice,  is  in  point.  The  counsel  does  not 
appear  to  the  court  to  construe  that  case  cor- 
rectly, when  he  says  that  it  does  not  determine 
the  right  as  between  the  master  and  the  appren- 
tice. The  fair  understanding  of  the  case  is,  that 
the  money  was  decreed  to  the  apprentice,  and 
was  to  be  paid  for  his  benefit. 

Considering  the  case  strictly  on  principle* 
that  portion  of  the  salvage  allowed  ought  to  be 
paid  to  the  master  which  would  compensate  him 
for  having  risked  the  future  service  of  his  ap- 
prentice; but  as  this  would  not  amount  to  a 
very  considerable  sum,  and  as  a  liberal  salvage 
has  •already  been  decreed  to  the  master,  [•271 
this  further  allowance  will  not  be  made  in  this 
case. 

Upon  these  principles  the  following  decree  la 
to  be  entered: 

'This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  circuit  court,  and  was 
arf^ued  by  counsel,  on  consideration  whereof, 
this  court  doth  reverse  the  sentence  of  the  cir- 
cuit court,  so  far  as  the  same  is  inconsistent  with 
the  principles  and  opinions  hereinafter  stated: 

"This  Court  is  of  opinion  that  too  large  a 
proportion  of  thfe  net  proceeds  of  the  ship  Blair- 
eau and  her  cargo  has  been  allowed  to  the 
salvors,  and  that  21,400  dollars  is  a  sufficient 
retribution  for  the  service  performed,  which 
sum  is  decreed  to  the  claimants,  except  Captain 
Mason,  whose  rights  are  forfeited  by  embezzling 
a  part  of  the  cargo,  in  full  of  their  demands.  In 
distributing  the  sum  thus  allowed,  this  Court  is 
of  opinion  that  the  owners  of  The  Firm  and  her 
cargo  ought  to  receive  one-third  of  the  whole 
amount  thereof,  of  which  one-third  the  propor- 
tion of  the  owner  of  the  vessel  ought  to  be  to 
that  of  the  owner  of  the  cargo,  as  the  value  of 
the  vessel  and  freight  is  to  the  value  of  the 
cargo;  that  is,  as  18  to  4. 

"It  is  further  the  opinion  of  the  Court,  that 
the  remaining  two-thirds  of  the  salvage  allowed, 
ought  to  be  divided  between  those  who  navi- 
gated both  The  Firm  and  The  Blaireau,  exclud- 
ing Captain  Mason,  in  the  proportions  directed 
by  the  circuit  court,  with  this  exception,  that 
the  sum  to  be  received  by  Charles  Christy  is  to 
be  the  same  with  that  received  by  a  seaman  <m 
board  The  Blaireau. 

"In  every  thing  not  contrary  to  the  principles 
herein  contained,  the  decree  of  the  circuit  court 
is  affirmed,  and  the  cause  is  remanded  to  the 
said  circuit  court  to  be  further  proceeded  in, 
according  to  the  directions  given.  The  parties 
are  to  pay  their  own  costs." 


•OGDEN,  Administrator  of  Cornell,   [•272 

V, 

BLACKLEDGE,  Executor  of  Salter. 

The  ninth  section  of  the  act  of  assembly  of  North 
CaroUna,  passed  In  1715.  which  directs  liat  unless 
the  creditors  of  deceased  persons  shall  make  thelp 
claim  within  7  years  after  the  death  of  the  debtor, 
they  shall  be  barred,  was  repealed  1^  the  act  o^ 
1789,  c.  23,  notwithstanding  the  act  of  1799.  ^iS 
declares  the  contrary. 
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A  legislatort  eaimot  deelavt  wbat  the  law  wai, 
Wat  what  tC  thai]  be. 

The  act  of  limlUtion  waa  loipandBd  aa  to  British 
cMdltoffa  daxlMg  the  war. 

THIS  waa  a  case  oertifled  to  this  oourt  from 
the  dreait  oourt  of  North  Carolina,  under 
the  act  of  Congress,  of  29th  April,  1802,  toI.  6, 
p.  89,  s.  6,  whidi  provides  for  the  event  of  an  op- 
position in  the  opinions  of  the  two  jndges,  who 
are  bj  law  to  hold  the  circuit  court. 
The  oertifloate  is  in  the  following  form,  viz.: 
"United  States  of  America, 
<*North  Carolina  District. 
''At  a  circuit  court  of  the  United  States, 
begun  and  held  at  Raleigh,  for  the  district  of 
North   Carolina,   on   Wednesday,   the  twenty- 
ninth  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  htmdred  and  two,  and  in 
the  twenty-seventh  year  of  American  independ- 


"Present,  the  Honorable  John  Marshall  and 
Henry  Potter,  Esquires. 

"Robert  Offden,  administrator  de  bonis  non, 
with  the  will  annexed  of  Samiiel  ComeU  v, 
Biohard  Blaokledge,  executor  of  Robert  Salter, 
deceased. 

"State  of  the  pleadings. 

"This  is  an  action  of  debt  upon  a  bond  giv- 
en by  the  defendant's  testator,  to  the  testator  of 
the  plaintiff,  on  the  2d  day  of  March,  1775. 

"The  defendant,  among  other  pleas,  pleads  in 
bar  an  act  of  the  general  assembly  of  the  state 
of  North  Carolina,  passed  in  the  ^ear  1716,  en- 
titled, "An  act  concerning  provmg  wills  and 
granting  letters  of  administration;  and  to  pre- 
273*1  vent  frauds  in  the  management  of  *in- 
testate  estates ;  the  ninth  section  of  which  is  in 
the  following  words: 

''And  be  it  further  enacted  that  creditors  of 
any  persons  deceased,  shall  make  their  claim 
within  seven  years  after  the  death  of  said  debt- 
or, otherwise  sudi  creditors  shall  be  forever 
barred. 

"To  which  plea  the  plaintiff  replies,  in  sub- 
stance, that  the  plaintiff's  testator  was,  at  his 
death  a  British  subject,  and  the  debt  within  the 
true  intent  and  operation  of  the  fourth  article 
of  the  treaty  of  peace  concluded  between  the 
King  of  Great  Britain  and  the  United  States. 

"To  this  replication  the  defendant  demurs, 
and  the  plaintiff  joins  in  demurrer. 

'This  case  commg  on  to  be  argued  at  this 
term,  it  occurred  as  a  question,  whether  the  act 
of  assembly,  recited  in  the  plea  of  the  defend- 
ant, was,  under  all  the  circumstances  stated, 
and  the  various  acts  passed  by  the  legislature  of 
Nortii  Carolina,  a  bar  in  this  action. 

*'0n  which  question,  the  opinions  of  the 
judges  were  opposed. 

"Whereupon,  on  a  motion  of  the  plaintiff,  by 
his  counsel,  that  the  point  on  which  the  dis- 
agreement hath  happened  may,  during  the  term, 
be  stated  under  the  direction  of  the  judges,  and 
certified,  imder  the  seal  of  the  court,  to  the  Su- 
preme Court,  to  be  finally  decided. 

"It  is  ordered,  that  the  foregoing  state  of 
the  pleadings  and  the  following  statement  of 
facts,  which  is  made  under  the  direction  of  the 
Hidges,  be  certified,  according  to  the  request  of 
the  plaintiff,  by  his  counsel,  and  the  law  in 
that  ease  made  and  provided,  to  wit: 

"l^rst.  That  Samuel  Cornell,  the  plaintiff's 
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testator,  was^  and  until  his  death  continued  to 
be,  a  subject  of  the  King  of  Great  Britain ;  and 
the  defendant's  testator  was,  and  till  his  death 
continued  to  be,  a  citizen  of  North  Carolina. 

*"Second.  That  the  defendant's  testa-  [*274 
tor  died  in  the  year  one  thousand  seven  hundred 
and  eighty;  and  the  defendant,  in  the  same 
year,  was  qualified  as  executor. 

"Third.  That  the  plaintiff  sued  out  his  writ 
in  this  suit,  on  the  fifth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  seven  hundred 
and  ninety-eight.'' 
"United  States  of  America,         > 
"North  Carolina  district.     ] 

"I,  William  Henry  Haywood, 
derk  of  the  circuit  court  for  the 
district  of   North   Carolina,   do 
Seal  of        hereby  certify  the  foregoing  to 
oirouii  oourt  be  a  copy  from  the  minutes.  Giv- 
N.  Carolina,  en  under  my  hand  and  seal  of  of- 
fice, at  Raleigh,  on  the  fifth  day 
of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred 
and  two. 

W.  H.  Hatwood,  derk.** 

Harper  and  Martin,  for  the  plaintiff. 

The  only  question  in  this  case  is,  whether  the 
plaintiff  is  barred  by  the  ninth  section  of  the 
act  of  assembly  of  North  Carolina,  passed  in 
1716.  (Iredell's  Digest  of  the  Laws  of  N.  Caro- 
lina, p.  30.) 

1.  The  first  inquiry  involved  in  this  general 
question  is,  whetner  that  section  was  repealed 
before  its  operation  upon  the  present  case.  We 
contend  that  it  was  repealed.  1st.  By  the  act 
of  assembly  of  North  Carolina,  passed  in  April, 
1784,  c  23,  p.  492,*  which  makes  a  •dif-  [•ZIS 
ferent  provision  pn  the  same  subject.  Its  pre- 
amble refers  to  the  ninth  section  of  the  act  of 
1716,  and  the  second  section  makes  the  estate 
liable  to  creditors  without  being  subject  to  limi- 

^  1. — ^ThlB  being  the  first  case  under  the  late  act  of 
Congress,  the  certificate  and  statement  are  copied 
as  a  precedent  which  may  be  of  nse  In  fature  prac- 
tice. 

2. — ^A  supplemental  act  to  an  act  entitled  an  act 
for  proving  ol  wills,  and  granting  administration, 
ana  to  prevent  frauds  In  the  management  of  Intes- 
tates' estates. 

I.  Whereas  It  Is  enacted  In  the  ninth  section  of 
the  said  act,  •TThat  creditors  of  any  person  deceased 
shall  make  their  claims  In  seven  years  after  the 
death  of  snch  debtor,  otherwise  such  creditors  shall 
be  for  ever  barred ;  and  If  It  shall  happen  that  any 
sum  or  sums  of  money  shall  hereafter  remain  In 
the  hands  of  any  administrator  after  the  term  of 
seven  /ears  shall  be  expired,  and  not  recovered  by 
any  of  kin  to  the  deceased,  or  by  any  creditor  In 
that  time,  the  same  shall  be  paid  to  the  church 
wardens  and  vestry,  to  and  for  the  nse  of  the  par- 
ish where  the  said  money  shall  remain/'  And  as 
there  are  no  church  wardens  and  vestry  to  make 
claim  In  such  cases, 

II.  Be  It  therefore  enacted,  &c.  That  as  soon  as 
an  administrator  shall  have  finished  his  adminis- 
tration on  such  estates,  and  no  creditor  shall  make 
any  further  demand,  the  residue  of  such  estates 
shall  be  deposited  In  the  treasury,  and  there  re- 
main without  interest,  subject  to  the  claim  of  cred- 
itors and  the  lawful  representatives  of  such  de- 
cedent, without  being  subject  to  limitation  or  time. 

III.  And  be  it  further  enacted,  &c.  That  the 
treasurer  is  hereby  authorized  and  empowered,  Id 
all  such  cases,  to  demand  payment  of  such  adminis- 
trator, and  on  refusal  or  delay,  to  give  notice  in 
thirty  days  to  appear  and  show  cause  why  he  re- 
fuses or  delays  payment,  and  on  non-appearance  to 
enter  up  judgment,  and  thereon  proceed  to  execu- 
tion for  me  purposes  aforesaid. 
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tation  or  time,''  whieh  is  a  negatlTe  mode  of  ez- 
preesioD,  and  dearlT  repeals  the  former  pro- 
vision in  the  act  of  1715.  But  even  without 
such  negative  words,  a  statute  may  be  repealed 
by  a  subsequent  act  which  makes  a  different 
provision  on  the  same  subject.  4  Bac.  Abr.  tit. 
Statute,  And  although  the  act  of  1784  men- 
tions only  administrators,  yet  it  evidently  ap- 
plies to  executors  also.  Indeed,  the  term  aa- 
ministrators  comprehends  executors,  for  every 
executor  is  an  administrator;  they  both  plead 
plene'  oidministnpoitf  and  the  only  difference  be- 
tween them  is,  that  one  is  created  by  the  act  of 
law,  and  the  other  by  the  act  of  thej)arty. 
Even  the  statute  of  treasons,  25  Edw.  11^..  stat. 
6,  e.  2,in  which  it  is  declared  to  be  petit  treason, 
'Vhere  a  servant  slayeth  his  master,"  has  al- 
ways becoi  construed  to  comprehend  a  servant 
who  kills  his  mistress,  or  his  master's  wife;  a 
fortiori  in  a  remedial  statute  shall  the  term  ad- 
ministrator include  executor.  If  the  ninth  see- 
tion  of  the  act  of  1716  was  repealed  by  the  act 
of  1784,  the  former  was  no  bar  to  the  plaintiff's 
action;  for  the  seven  years  had  not  elapsed, 
after  the  death  of  the  defendant's  testator,  be- 
fore the  repeal  took  place. 

2d.  But  if  the  aet  of  1784  did  not  operate  as 
a  repeal,  yet  it  is  contended  that  the  act  of 
1780,  c.  28,  (Iredell's  Digest,  p.  070,)  clearly  re- 
pealed the  elause  of  limitation  in  the  act  of 
1715.  The  6th  section  oiacts,  'that  all  laws 
276*]  *and  parts  of  laws  that  come  within 
tne  purview  and  meaning  of  this  act,  are  hereby 
declared  void  and  of  no  effect."  The  only 
question  upon  this  law  Is,  whether  the  9th  sec- 
tion of  the  act  of  1716  comes  within  its  purview 
and  meaning;  and  to  show  that  it  does.  It  is 
only  necessary  to  read  and  compare  the  two 
acts  together.^ 

But  the  legislature  of  North  Carolina  passed 
a  law  in  1799,  (c.  26,)  which  declares,  in  sub- 
stance, that  notwithstanding  the  6th  section  of 
the  act  of  1789,  the  9th  section  of  the  act  of  1716 
was  not  repealed.  This,  however,  cannot  affect 
the  present  case,  for  this  action  was  brought 
277*]  •in  October,  1798,  before  the  law  of  1799 
was  passed.  But  even  if  it  had  been  brought 
after  the  law  of  1799,  that  act  could  not  alter 
the  past  law,  and  maJce  that  to  have  been  law 
whicn  was  not  law  at  the  time.  To  declare  what 
the  law  is,  or  has  been,  is  a  judicial  power;  to 


declare  what  the  law  shall  be,  is  legislative. 
One  of  the  fundamental  principles  of  all  our 
governments  is,  that  the  legislative  power  shall 
be  separated  from  the  judicial. 

[The  Court  stopped  the  counsel,  observing 
that  it  was  unnecessary  to  argue  that  point.] 

The  act  of  1789,  hj  making  a  provision  on 
the  same  subject,  differing  from  that  of  1715, 
would  have  repealed  it  without  the  express 
clause  of  repeal  contained  in  the  6th  section. 

Should  it  be  said  that  although  the  9th  sec- 
tion of  the  act  of  1715  may  be  repealed,  yet  the 
present  action  is  within  the  4th  section  of  the 
act  of  1789,  and  barred  thereby;  the  answer 
is,  that  the  defendant  has  not  pleaded  that  aet 
in  bar,  and  the  Court  will  not  notice  a  limita- 
tion unless  pleaded. 

2.  The  second  inquiry  involved  in  the  gen- 
eral ouestion  is,  whether,  if  the  act  of  1789  re- 
pealed the  limitation  of  1715,  the  latter  bad 
operated  upon  this  case  before  the  repeal. 

The  defendant's  testator  died  in  1T80. 

The  plaintiff's  testator  was  a  British  subject, 
and  his  right  of  action  was  suspended,  not  only 
by  the  act  of  assembly  of  North  Carolina, 
passed  in  1777,  e.  2,  s.  101,  (Iredell's  Digest,  p. 
318,)*  but  by  the  law  of  nations,  which  prohib- 
its an  alien  enemy  from  maintaining  any 
•action  in  the  courts  of  the  nation  with  [^278 
whom  his  sovereign  is  at  war;  and  his  right  of 
action  was  not  restored  until  the  act  of  assem- 
bly of  1787,  e.  1,  (Iredell's  Digest,  p.  607,)  de- 
eUred  the  treaty  with  Great  Britain  to  be  the 

l.--An  act  for  establishing  courts  of  Uw.  and  ter 
regulating  the  proceedings  Aereln.  ' 

*-  •  ^^i'  Provided,  tbat  no  penK>n  wbo  hath  tak- 
w,  or  ■hell  take,  part  with  the  eDemies  ot  Ameri- 
ca, or  who  hath  or  shall  refuse,  when  lawfully^ 
quired  thereto,  to  take  the  oath  of  allegiance  and 
abJuretloD  required  by  the  laws  of  thlTgSite,  « 
who  hath  or  shall  remove  from  this  state,  or  any  of 
the  United  States,  to  avoid  giving  their  wwlStenSJ 
In  repelling  the  InyasloDs  of  the  commoTeneSS, 
or  who  hath  or  shall  reside,  or  be.  under  the^ 
minion  of  the  enemies  of  America,  other  than  tuch 
as  are  detained  as  prisoners  of  war,  nor  any  per- 
son claiming  hy  assignment,  representation  or  oS- 
erwlse.  by  or  ondor  any  such  person,  shall  have  or 
receive  any  benefit  of  this  act;  but  all  right  of 
commencing  and  prosecuting  any  suit  or  suits,  ac- 
tion or  actions,  real,  personal  or  mixed,  shall  be. 
and  Is  hereby  suspended,  and  shall  remain  sus- 
pended, until  the  legislature  shall  make  farther 
proYlslon  relative  thereto.** 


1. — ^An  act  to  amend  an  act  entitled  an  act  eon- 
eeming  proving  of  wills  and  granting  letters  of 
administration,  and  to  prevent  frauds  In  the  man- 
agement of  Interstates*  estates. 

I  4.  "And  be  It  further  enacted,  Ac.  That  the 
creditors  of  any  person  or  persons  deceased.  If  he 
or  they  reside  within  this  state,  shall  within  two 
years,  and  if  the/  reside  without  the  limits  of  this 
state,  shall  within  three  years,  from  the  qualifica- 
tion of  the  executors  or  administrators,  exhibit  and 
make  demand  of  their  respectlye  accounts,  debts 
and  claims  of  every  kind  wuatever,  to  such  execu- 
tors or  administrators;  and  if  any  creditor  or 
creditors  shall  hereafter  fail  to  demand  and  bring 
suit  for  the  recovery  of  his,  her  or  their  debt  as 
aboye  specified,  within  the  aforesaid  time  limited, 
he,  she  or  they  shall  be  forever  debarred  from  the 
recovery  of  his,  her  or  their  debt  In  any  court  of 
law  or  equity,  or  before  any  justice  of  peace  within 
this  state.*' 

There  Is'  a  saving  to  infants,  persons  non  compoa, 
and  femes  coverts,  and  a  proviso  that  the  delay 
shall  not  be  a  bar,  If  it  is  at  the  special  request  of 
the  defendant 

I  6.  "And  be  U  farther  enacted,  Tliat  all  laws 
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and  parts  of  laws  that  come  within  the  pnrvlew 
and  meaning  of  this  act  are  hereby  declared  void 
and  of  no  effect." 

An  act  to  explain  an  act  passed  In  one  thousand 
seven  hundred  and  eighty-nine,  entitled  an  act  to 
amend  an  act  concerning  proving  of  wills  and 
granting  letters  of  administration,  and  to  prevent 
frauds  In  the  management  of  Intestates'  estates, 
passed  In  one  thousand  seven  handled  and  fifteen, 
and  for  other  purposes. 

"Whereas  doubts  have  been  entertained  whether 
that  part  of  the  ninth  section  of  the  said  act 
passed  In  one  thousand  seven  hundred  and  fifteen, 
which  requires  the  creditors  of  any  person  deceased, 
to  make  their  claims  within  seven  years  a^ter  the 
decease  of  such  debtor,  or  be  forever  barr4h,  Is  or 
is  not  repealed  by  the  said  act,  passed  in  one  thoa- 
sand  seven  hundred  and  elxhtynlne. 

"1.  Be  It  enacted,  Ac.  That  the  said  act  passed 
In  the  year  one  thousand  seven  hundred  and  eighty- 
nine,  shall  not  be  considered  as  a  repeal  of  that 
part  of  the  ninth  section  of  the  act  passed  In  the 
year  one  thousand  seven  hundred  and  fifteen  afore- 
said ;  but  that  the  same  shall  be  deemed,  held  and 
taken  to  be  In  fuU  force." 

Craneh  2. 
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law  of  the  land,  and  directed  the  courts  to  de- 
cide aooordin^y.^ 

By  the  4th  article  of  the  definitiye  treatj  of 
peace,  creditors  are  to  meet  with  no  lawful  im- 
pediment to  the  recovery  of  their  debts.  The 
limitation,  therefore,  could  not  beinn  to  run  be- 
for  the  removal  of  all  such  lawful  impediments. 
The  treaty  was  ratified  on  the  14th  of  Januarr, 
1784,  and  even  calculating  from  that  date,  only 
five  years  had  elapsed  before  the  repeal. 

It  may  be  remarked  also  that  this  same  Sam- 
uel Cornell  is  one  of  the  persons  expressly 
named  in  the  act  of  confiscation  of  October, 
1779,  c  2,  (Iredell's  Digest,  p.  479,)  and  there- 
fore it  cannot  be  contended  that  he  was  not  one 
of  the  persons  whose  rights  of  action  were  sus- 
pended by  the  act  of  1777,  c.  2. 

At  the  time  of  the  repeal  the  plaintiff  was  en- 
titled to  bring  and  maintain  nis  action.  No 
right  had  then  vested  in  the  defendant  under 
the  act  of  limitations,  and  therefore  the  prin- 
ciple does  ifot  apply,  that  the  repeal  shall  not 
divest  a  right. 

879*]  *Act8  of  limitation  do  not  absolve  the 
debt;  they  only  bar  the  remedy.  6  Burr.  2628, 
0«Mf»todk  fK  Bnaland,  They  are  nothing  more 
than  legal  impediments.  The  replication  of  the 
treaty  was  therefore  good. 

March  6th.  Cushino,  /.,  delivered  the  opin- 
ion of  the  Court,  which  was  entered  on  the 
■dnutes  as  follows: 

This  court  having  considered  the  question, 
whether  an  act  of  assembly  recited  in  the  plea 
of  the  defendant,  was,  under  M  the  circum- 
stances stated,  and  the  various  acts  passed  by 
the  legislature  of  North  Carolina,  a  bar  in  this 
action;  which  question,  in  consequence  of  an 
opposition  in  the  opinion  of  the  judges  of  the 
eiriBuit  court  for  the  district  of  North  Carolina, 
was  certified  to  this  court  to  be  finally  decided, 
is  of  opinion,  that  the  act  of  assembly  recited 
in  the  said  plea  is,  under  all  the  circumstances 
stated,  no  bar  to  the  plaintiff's  action,  the  same 
havinff  been  repealed  by  the  act  of  1789,  c  23, 
at  which  time  seven  years  had  not  elapsed  from 
the  final  ratification  of  the  treaW  of  peace  be- 
tween Great  Britain  and  the  tfnited  States; 
that  being  the  period  when  the  act  of  limita- 
tions bmin  to  run  against  debts  due  by  dtisens 
of  the  United  States  to  Britidi  creditors. 
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Qfwre,  whether  a  person  bom  In  the  colony  of 
New  Jersej  before  the  war  with  Great  Britain,  and 
who  resided  there  until  the  year  1777,  but  who 
then  Joined  the  British  army  In  Philadelphia,  and 

f. — An  act  declaring  the  treaty  of  peace  between 
the  United  States  ox  America  and  the  King  of 
Great  Britain,  to  be  part  of  the  law  of  the  land. 

"1.  Be  It  enacted,  ftc.  That  the  articles  of  the 
definitive  treaty  between  the  United  States  of 
America  and  the  King  of  Great  Britain,  are  here- 
by declared  to  be  a  part  of  the  law  of  the  land. 

"2.  And  be  It  further  enacted,  Ac.  That  the 
courts  of  law  and  equity  are  hereby  declared  in  all 
causes  and  questions  cognisable  by  them  respecting 
the  said  treaty  to  judge  accordingly." 

2. — Present,  Cushlng,  Paterson,  Washington  and 
Johnson,  Justices.  The  Chief  Justice  did  not  sit 
In  this  cause,  having  formed  a  decided  opinion  on 
tLe  principal  qnestlon,  while  his  Interest  was  con- 
cerned. See  tlM  opinion  of  the  court  In  this  case, 
fHt$t,  T.  4.  p.  211. 
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afterwards  went  to  England,  where  he  has  erer 
since  resided,  and  who  nas  always  claimed  to  be 
a  British  subject,  can  now  take  and  hold  lands  In 
the  state  of  New  Jersey,  by  descent  from  a  citisen 
of  the  United  States? 

Whether,  by  the  act  of  the  state  of  New  Jersey 
of  4th  October,  1776.  be  became  a  member  of  the 
new  government  against  his  will? 

Whether  he  could  expatriate  himself  after  the 
peace? 

Whether  by  expatriation  a  man  becomes  an  alien 
to  all  Intents  and  purposes? 

ERROR  from  the  circuit  court  for  the  district 
of  New  Jersey,  to  reverse  a  judgment  gir- 
en  for  the  plaintiff  below,  upon  a  special  ver- 
dict in  ejectment. 

The  material  facts  of  the  case  are  stated  in 
the  aimunent  of  W.  Til^hman. 

W.  Tilghman,  for  plaintiff  in  error. 

The  question  which  arises  in  this  case  is  of 
fpreat  importance,  and  has  never  been  decided 
m  this  court,  nor  in  the  state  of  New  Jersey. 

It  is,  in  substance,  whether  a  person  bom  in 
the  United  States  while  they  were  British  colo- 
nies, and  who  took  no  part  in  favor  of  the  rev- 
olution, but  joined  the  British  army  in  an  early 
stage  of  the  war,  and  from  that  time  to  this,  by 
the  whole  tenor  of  his  actions  and  declarations, 
has  shown  his  election  not  to  be  a  citisen  of  the 
United  States,  but  to  adhere  to  the  British  Em- 

Eire^  was  capable  of  taking  land  in  New  Jersey 
y  descent  in  the  year  1802. 

There  is  no  occasion  to  dwell  minutely  on 
the  title.  The  lessor  of  the  plaintiff  had  good 
titie  if  Daniel  Coxe,  the  youn^r,  was  capable 
of  taking  bv  descent  from  his  aunt  Rebecca 
Coxe,  who  died  in  1802;  that  is  to  say,  he  has 
title  to  a  certain  undivided  part,  according  to 
the  law  of  descents  in  New  Jersey  concerning 
which  there  is  no  question. 

Family  disputes  are  always  unpleasant;  yet 
as  laws  reflating  descent  are  merely  of  muni- 
cipal creation,  no  one  has  a  right  to  complain 
if,  by  a  chanse  of  the  law,  be  now  receives  a 
less  portion  Uian  formerly,  or  even  if  lie  re- 
ceives no  portion  at  alL 

*By  the  law  of  New  Jersey,  before  the  [*281 
revolution  Daniel  Coxe  would  have  taken  all 
the  estate  of  his  aunt  Rebecca,  not  only  to  the 
entire  exclusion  of  his  cousins,  the  children  of 
his  uncle  William  Coxe,  deceased,  but  of  his 
own  sister,  Mrs.  Kempe.  As  the  law  now  stands, 
we  suppose  he  is  entirely  excluded. 

In  tracing  the  conduct  of  Daniel  Coxe,  from 
the  commencement  of  the  revolution  to  the  year 
1802,  whidi  it  is  necessary  to  do  in  order  to  de- 
cide the  cause,  nothing  more  is  intended  than 
to  bring  into  view  those  facts  from  which  the 
law  must  arise.  It  is  far  from  our  minds  in 
doing  this,  to  pass  any  censure  on  his  conduct. 

In  revolutions  every  man  has  a  right  to  take 
his  part.  He  is  excusable,  if  not  bound  in  duty 
to  take  that  part  which  in  his  conscience  he 
approves. 

I  will  now  proceed  to  state  the  facts  necessary 
to  be  attended  to.  in  order  to  decide  the  cause. 

The  ejectment  is  brought  for  a  messuage  and 
200  acres  of  land  situated  in  Trenton,  in  New 
Jers^, 

Daniel  Coxe,  the  son,  conveyed  to  John  Red- 
man Coxe,  lessor  of  the  plaintiff,  wbo  had  pre- 
vious notice  of  the  defendant's  daim. 

The  premises  are  part  of  the  estate  of  Rebecca 
Coxe,  decea^led,  and  are  of  tiie  value  of  5,000 
dollars. 
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Rebeoea  Ckxze  died  at  Trenton,  in  1802,  seized 
in  fee  of  tiie  premises,  intestate  and  without 
issue. 

In  the  year  1783,  and  before  that  time,  she 
was  a  citizen  of  New  Jersey,  and  so  continued 
until  he^  death.  She  left  no  brother  or  sister, 
but  there  were  children  of  her  two  brothers 
Daniel  and  William,  as  follows,  viz.: 

1.  Her  brother  Daniel,  who  died  about  47 
years  ago,  had  issue  Daniel  Goxe  (under  whom 
the  lessor  of  the  plaintiff  claims)  and  Grace 
Kempe,  (widow  of  John  Tabor  Kempe,  de- 
ceased,) both  now  living. 

282»]  •2.  Her  brother  William,  who  died 
in  1801,  left  issue  6  children,  yiz.  John,  Tench, 
William,  Daniel  William,  and  a  daughter  Mary, 
all  now  living;  also  the  following  grandchil- 
dren, viz.,  children  of  his  daughter  Sarah,  de- 
ceased, (late  wife  of  Andrew  Allen,)  that  is  to 
say,  Marm*et,  wife  of  George  Hammond,  Ann, 
Andrew,  Elizabeth,  Maria,  John  and  Thomas; 
and  of  his  daughter  Rebecca  M'llvaine,  de- 
ceased, named  RS>ecca  Coze  M'llvaine. 

Daniel  Goxe,  who  conveyed  to  the  lessor  of 
the  plaintiff,  was  bom  in  New  Jersey,  where 
he  resided  from  his  birth  until  some  time  in  the 
year  1777,  when  he  removed  to  the  city  of  Phil- 
adelphia while  or  shortly  before  it  was  in  the 
possession  of  the  British  troops. 

From  the  time  they  took  possession  of  the 
dtv  in  1777,  he  has  never  resided  in  any  place 
within  the  jurisdiction  of  the  United  States,  but 
has  resided  in  places  under  the  actual  jurisdic- 
tion and  government  of  the  King  of  Great  Brit- 
ain, and  at  the  time  of  Rebecca  Coxe's  death  he 
n^s  residing  and  domiciliated  with  his  wife 
and  four  chfidren  at  London. 

In  the  year  1775,  and  long  before,  he  was 
more  than  twenty-one  years  of  age,  was  a  mem- 
ber of  the  king's  council  of  New  Jersey,  and  a 
colonel  of  the  provincial  militia. 

In  the  years  1778  and  1779  he  exercised  a 
dvil  office  in  Philadelphia  under  the  authority 
of  the  King  of  Great  Britain. 

When  the  army  evacuated  Philadelphia  he 
followed  it  to  New  York,  where  he  remained 
exercising  a  civil  office  under  the  king,  until  the 
final  evacuation  of  that  city  by  the  British 
troops  in  1783;  until  which  time  he  remained 
possessed  of  his  commissions  and  offices  of  mem- 
ber of  the  council  and  colonel  of  the  militia, 
nor  does  it  appear  that  he  has  since  resigned 
either  of  them.  He  has  never  taken  an  oaui  of 
allegiance  to  the  United  States,  or  either  of 
them,  or  of  abjuration  of  the  King  of  Great 
Britain,  nor  has  he  by  any  overt  act  ever  ex- 
hibited himself  as  a  citizen  of  the  United  States, 
or  either  of  them.  But  between  the  signing  of 
the  definitive  treaty  of  peace,  and  the  death  of 
Rebecca  Care,  he  has  done  the  following  acts, 
viz.: 

283*1  *1.  He  has  executed  diverse  writings 
stating  himself  to  be  of  Great  Britain,  or  of 
some  other  place  in  the  British  dominions. 

2.  He  has  for  several  years  carried  on  trade 
and  commerce  as  a  British,  and  not  as  an  alien, 
merchant,  with  all  the  rights  and  privileges  be- 
longing to  a  British  merchant,  by  the  laws  of 
Great  Britain. 

S.  He  has  held  lands  in  England  as  a  trustee. 

4.  Before  and  since  the  death  of  Rebecca 
Coxe,  he  has  received  a  pension  from  the  King 
of  Great  Britain,  in  consideration  of  his  loyalty 
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and  attachment  to  the  British  king  and  govern- 
ment, and  of  his  losses  bv  reason  thereof. 

6.  He  did,  soon  after  the  treaty  of  peace,  ap- 
ply by  petition  to  the  commissioners  to  inquire 
into  the  losses  by  loyalists,  Ac.,  under  eertain 
statutes,  viz.:  23  Geo.  HI.  o.  80,  25  Geo.  III.  c 
76,  27  Geo.  III.  e.  29,  28  Geo.  UL  c  40,  29  Geo. 
III.  c  62,  or  some  or  one  of  them,  and  by  the 
said  petition  he  did  set  forth  that  he  was  a 
British  subject,  who  had  suffered  for  his  ad- 
herence to  the  British  government,  and  prayed 
compensation  therefor,  Ac  And  he  did  receive 
codipensation  for  his  losses  and  sufferings,  and 
for  his  estates  and  possessions,  as  a  loyalist  of 
the  1st  and  3d  titles  or  classes  of  the  statutes, 
or  some  or  one  of  them. 

6.  He  did  in  1795,  or  afterwards,  and  before 
the  death  of  the  said  Rebecca  Coxe,  apply,  as  a 
British  subject,  to  the  commissioners  und«r  the 
6th  article  of  the  treaty  of  amity,  &c.,  of  19th 
November,  1794,  and  in  his  petition  styled  him- 
self "Daniel  Coxe,  of  London,  in  the  kingdom 
of  Great  Britain,"  and  stated  that  "he  then  was, 
and  from  his  birth  ever  had  been,  a  subject  ot 
the  King  of  Great  Britain,  and  under  the  alle- 
giance of  the  said  king.'' 

An  inquisition  was  taken  in  the  county  oi 
Hunterdon,  and  state  of  New  Jersey,  August 
1,  1778,  by  which  it  was  found  that  he  did, 
about  the  9th  of  April,  1778,  join  the  arms  of 
the  King  of  Great  Britain,  and  did  aid  and  abet 
them  by  acting  as  a  magistrate  of  police,  &c, 
a^inst  the  form  of  his  allegiance  to  the  state 
of  New  Jersey,  and  against  the  peace  of  the 
same.  Final  jucLnnent  was  entered  on  the  said 
inquisition  at  October  term,  1778,  whereby 
*all  his  real  and  personal  estate  in  the  [*284 
county  of  Hunterdon  was  forfeited  and  vested 
in  the  state  of  New  Jersey.  And  at  F^ruary 
term,  1779,  process  was  ordered  to  be  issued  to 
the  commissioners  of  said  county  for  the  sale  of 
the  said  real  estate. 

Sometime  in  1778  or  1779,  he  was  attainted 
of  treason  against  the  state  of  Pennsylvania,  in 
consequence  of  not  surrendering  pursuant  to  a 
proclamation  issued  by  the  supreme  executive 
council  of  that  state,  dated  21st  July,  1778,  and 
of  the  said  treason  and  attainder  was  pardoned 
on  the  6th  of  December,  1802,  by  the  Governor 
of  Pennsvlvania. 

By  virtue  of  the  said  inquisition,  judgment, 
and  process  in  New  Jersey,  his  real  esieite  in  the 
county  of  Hunterdon  was  seized  and  sold,  and 
is  now  held  by  the  purchasers  thereof  under 
that  state. 

This  case  presents  three  subjects  for  consid- 
eration. 

1.  What  was  the  situation  of  Daniel  Coxe, 
with  respect  to  his  citizenship  or  alienage,  from 
the  commencement  of  the  revolution  to  the  de- 
finitive treaty  of  peace  between  the  United 
States  and  Great  Britain  T 

2.  What  was  his  situation  from  the  time  of 
the  treaty  to  the  death  of  Rebecca  Coxe  in 
1802? 

3.  Supposing  him  to  be  an  alien  in  1802,  is 
there  any  thing  particular  in  his  case  to  ex- 
empt him  from  the  general  incapacity  of  aliens 
to  inherit  land? 

First.  What  was  his  situation  between  the 
commencement  of  the  revolution  and  the  treaty 
of  peace? 

He  was  an  officer  of  the  king's  government* 
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a  member  of  the  council,  and  colonel  of  the 
militia,  and,  without  doubt,  under  a  positive 
oath  of  alle^anoe. 

He  never  owed  natural  allegiance  to  the  state 


in  the  very  heat  of  the  revolution. 
285*1  *He  did  choose  to  adhere  to  the  Brit- 
ish. The  record  states  that  he  removed  to 
Philadelphia  before  or  while  it  was  in  posses- 
sion of  the  British,  and  has  adhered  to  them 
ever  since.  He  never  took  the  oath  of  abjura- 
tion of  the  King  of  Great  Britain,  or  of  allegi- 
ance to  the  United  States,  or  any  of  them;  nor 
has  he  by  any  overt  act  exhibited  himself  a  cit- 
izen of  the  United  States,  or  of  either  of  them. 
His  remaining  in  New  Jersey  imtil  he  found  a 
safe  opportunity  of  joining  the  British  ought 
not,  on  general  principles,  to  have  bound  him 
to  any  thing  more  than  that  local  allegiance  to 
-which  even  foreigners  are  subject. 

But  it  may  be  objected  that  inasmuch  as  he 
remained  in  New  Jersey  till  the  year  1777,  and 
the  act  of  4th  of  October,  1776,  (2  Wilson's  N. 
J.  Laws,  4,)  declares  that  all  persons  then  abid- 
ing there,  not  only  owe  allegiance,  but  are  mem- 
bers of  the  then  government,  it  must  be  con- 
cluded that  he  was  a  citizen. 

I  shall  not  deny  the  right  of  the  state  of  New 
Jersey  to  take  such  precautions  as  they  thought 
proper  for  the  public  safety;  but  at  all  events 
their  object  was  no  more  than  to  deter  persons 
from  joininff  the  enemy  during  the  war,  under 
fear  of  dea&,  and  loss  of  property. 

They  who  joined  the  enemy  were  a  class  of 
people  whom  they  did  not  wish  to  receive  again 
as  citizens.  They  could  have  no  objection  to 
their  being  aliens  after  the  war.  All  such  per- 
sons (provided  they  were  convicted  of  treason, 
or  had  forfeited  their  estates)  were  for  ever  ex- 
eluded  from  offices  of  trust  or  profit,  civil  and 
military,  and  from  voting  at  elections  of  repre- 
flentatives,  &c,  by  the  act  of  the  11th  of  Decem- 
ber, 1778.    2  Wils.  N.  J.  Laws,  76,  s.  23. 

All  Uiese  objects  are  answered  by  preventing 
Daniel  Coxe  from  choosing  his  side  after  the 
4th  of  October,  1776.  Accordingly,  Daniel 
Coxe  was  proceeded  against  with  a  view  to  the 
eonfiscation  of  his  property,  but  he  was  never 
attainted.  The  same  proceedings  might  have 
been  had  against  an  innabitant  of  New  Jersey, 
who  joined  the  British  between  the  19th  of 
April,  1775,  and  4th  of  October,  1770;  or  even 
against  an  inhabitant  of  another  state  who 
M6*]  •owned  property  in  New  Jers^.  Act 
of  nth  December,  1778.  2  Wils.  N.  J.  Laws, 
p.  67,  s.  2,  and  p.  68,  s.  8. 

Granting,  then,  the  most  that  can  be  asked, 
that  Daniel  Coxe  could  not  divest  himself  of 
Ids  allegiance  during  the  war,  we  cannot  infer 
that  the  same  imi^diment  existed  after  the 


This  brings  us  to  the  second  consideration. 

2.  What  was  the  situation  of  Daniel  Ckxxe 
from  the  peace  to  the  year  1802? 

Hie  act  of  4th  of  October,  1^776,  only  declares 
those  persons  to  be  subjects  who  were  then 
abiding  there.  All  danger  being  over  by  the 
treaty  of  1783,  a  new  era  began,  when  every 
man  had  a  ri^ht  to  leave  the  country  and  trans- 
fer his  allegiance  where  he  pleased.  This  is 
a  most  important  right;  and  although  Daniel 
C^rancli  2. 


Coxe  now  disclaims  it,  he  would  then  have 
thought  its  denial  cruel  and  unjust. 

Of  all  people  the  Americans  are  the  last  who 
ought  to  call  in  question  the  right  of  expatria- 
tion. They  have  derived  infinite  advantage 
from  its  exercise  by  others  who  have  left  Eu- 
rope and  settled  here.  It  is  denied  by  the 
constitution  of  no  state,  nor  of  the  United 
States. 

It  is  positively  affirmed  by  the  constitutions 
of  some  of  the  states,  viz.,  Fennsylvania,  Ken- 
tucky and  Vermont,  and  by  an  act  of  assembly 
of  Virginia. 

The  right  is  also  asserted  by  the  best  writers 
on  the  laws  of  nature  and  nations.  Vattel,  b. 
1,  c.  19,  s.  218,  223,  224,  225,  Ac  1  Wyckefort, 
{L'Smbfisscuieiir  et  8ea  fonotions,)  117,  119. 

The  same  right  is  also  asserted  by  our  own 
authors.  1  Judge  Wilson's  Works,  311-317,  1 
Tucker's  Bl.  App*  426,  (in  a  note.)  Id.  vol. 
1,  part  2,  App.  96. 

It  is  also  recognized  by  our  courts  of  justice, 
3  Dall.  153,  Talbot  v.  Janaon,  And  the  case  of 
the  Charming  *Betsy,  in  the  circuit  [•ZST 
court  of  Pennsylvania,  26th  May,  1802.^ 

It  has  also  been  recognized  by  our  eovem- 
ment,  who  have  received  and  accredited  in  pub- 
lic characters  from  England,  many  persons  who 
resided  in  the  United  States  at  the  time  of  the 
revolution^  viz.,  Sir  John  Temple,  of  Massa- 
chusetts, Phineas  Bond,  Esq.  of  Pennsylvania, 
T.  W.  Moore,  Esq.  and  Col.  T.  H.  Barclay,  of 
New  York. 

In  the  commissions  of  all  these  persons,  they 
are  said  to  be  of  London,  or  some  other  place 
in  the  English  territories. 

It  has  been  also  recognized  by  our  legisla- 
ture, who  in  their  act  of  naturalization  insist 
on  persons  coming  from  Europe  renouncing 
their  former  sovereign. 

It  is  recognized  by  England  where  other  na- 
tions are  concerned.  They  formerly  allowed 
naturalization  in  their  colonies  after  seven 
years'  residence.  Th^  allowed  it  to  officers 
serving  four  years  in  the  royal  American  regi- 
ments, and  they  now  allow  it  to  persons  serving 
three  years  in  their  navy. 

Supposing,  then,  that  Daniel  Coxe  possessed 
this  right  of  expatriation,  does  it  appear  by  the 
record  that  he  exercised  it? 

If  he  did  not,  it  is  impossible  that  any  person 
ever  can. 

To  prove  that  he  did,  his  conduct  during  the 
war  is  very  natural. 

The  offices  he  held  at  Philadelphia  and  New 
York  show  that  he  risked  his  life  and  fortune 
with  the  British.  If  he  was  not  then  a  British 
subject  it  was  because  the  act  of  New  Jersey 
of  4th  October,  1776,  estopped  him  from  that 
right.  Nothing  on  his  part  was  wanting.  Aft- 
er the  peace  he  removed  with  his  family,  and 
has  remained  in  England,  openly  avowing  him- 
self a  British  subject  ever  since. 

*But  to  be  more  particular.  [*288 

1.  He  has  earriea  on  trade  and  commerce  as 
a  British,  not  an  alien  merchant.  On  this  head 
the  British  are  extremely  jealous;  none  but 
bona  fide  British  subjects  enjoy  this  privilege. 
No  American  p08tnatua  is  allowed  to  hold  a 
ship  under  the  British  navigation  act;  nor  to 
trade  to  the  British  colonies,  except  under  great 
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restrictions;  nor  to  be  exempt  from  alien  dm- 1 
ties;  nor  to  hold  East  India  stock. 

2.  He  has  been  pensioned  not  only  for  his 
lossesi  but  for  his  loyalty  and  attachment  to  the 
Britisii  government. 

3.  He  did,  in  1795,  or  afterwards  apply  as  a 
British  subject  to  the  commissioners  imder  the 
^th  article  of  the  treaty  of  19th  November, 
1794,  and  in  his  petition  asserted  that  he  then 
-was,  and  from  his  birth  ever  had  been,  a  sub- 
ject of  the  King  of  Great  Britain^  under  the 
allegiance  of  the  said  king. 

This  treaty  agrees  to  make  compensation  on 
the  part  of  the  United  States  to  British  subjects 
who  have  lost  their  debts  by  legal  impediments. 

Daniel  Coxe  might  have  returned  to  New 
Jersey  after  the  peace  and  become  a  citizen  by 
taking  the  oaths,  Ac  The  attainder  in  Penn- 
aylvania  was  no  hindrance,  for  the  treaty  of 
peace  protected  him  from  prosecution. 

lliirdly.  Let  us  now  examine  whether  the 
alienage  of  Daniel  Coxe  is  attended  with  any 
particular  circumstances  enabling  him  to  take 
land  bv  descent,  contrary  to  the  general  princi- 
ples of  alienage. 

On  the  execution  of  the  definitive  treaty  of 
peace,  the  United  States  and  Great  Britain  were 
separate,  independent  governments.  In  that 
treaty  ouffht  to  have  been  inserted  any  stipula- 
tion whicn  the  two  nations  wished  to  make 
touching  the  right  of  property  to  be  held  by  in- 
dividuals. Ana  they  have  made  some  stipula- 
tions touching  debts,  and  property  both  real 
and  personal,  but  th^  were  all  confined  to  the 
security  ofproperty  then  held. 
289*]  *With  resard  to  lands  there  was  to 
be  no  restitution;  but  Congress  were  to  recom- 
mend restitution  without  condition.  1st.  To 
real  British  subjects.  2d.  To  persons  resident  in 
districts  held  by  the  king,  and  who  had  not 
borne  arms  against  the  United  States.  As  to  all 
other  persons,  thev  were  allowed  to  go  to  the 
United  States  and  remain  12  months  to  en- 
deavor to  get  back  their  property,  and  Congress 
were  to  recommend  restitution,  they  paying  the 
possessors  the  bona  fide  cost.  There  were  to  be 
no  future  confiscations,  nor  was  any  person  to 
suffer  any  future  loss  or  damage,  in  his  person, 
liberty  or  property. 

By  the  treaty  of  1794,  British  subjects,  who 
then  held  lands  in  the  United  States,  were,  so 
far  as  regarded  such  lands,  not  to  be  considered 
as  aliens;  but  they,  their  heirs  and  assigns, 
were  permitted  to  hold,  enjoy  and  dispose  of  the 
same  in  like  manner,  as  if  they  were  natives. 

The  general  principle,  that  aliens  cannot  hold 
lands,  has  been  adopted  by  New  Jersey;  but  by 
an  act  of  assembly  of  14th  November,  1785, 
they  have  made  an  exception  in  favor  of  mort- 
gagees. 

But  it  is  objected  that  the  constitution  of 
New  Jersey  having  adopted  the  common  law  of 
England,  has  adopted  also  the  doctrine  of  ain- 
tenaii. 

The  adoption  of  the  common  law  was  to  se- 
cure the  liberty  and  property  of  the  citisens  of 
New  Jersey,  without  regard  to  foreign  nations, 
and  not  with  a  view  of  enabling  British  sub- 
jects to  hold  lands  in  that  stat^  It  was  not 
meant  to  adopt  those  parts  which  were  incon- 
venient, or  inconsistent  with  our  situation,  such 
«•  that  the  kin^  can  do  no  wrong,  personal  and 
i)erpetual  allegiance,  Ac.    Besides,  the  consti- 
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parts  as  are  inconsistent  with  the  rights  and 
privileges  contained  in  that  charter. 

Now  that  charter  is  at  variance  with  the 
principle  of  antenaii,  which  is  founded  on  the 
basis  that  natural  allegiance  cannot  be  shaken 
off;  whereas  the  constitution  of  New  Jersey  de- 
clares that  protection  and  idlegaince  are  re- 
ciprocal. 

*This  doctrine  of  anienati  is  founded  [*200 
on  Oalvin'8  Case,  which  was  determined  6  Jae. 
I.  when  the  ideas  of  the  royal  prerogative  were 
extravagant  and  absurd.  The  authority  of  that 
case  is  much  shaken  by  the  many  absurdities  it 
contains.  Some  of  its  principles  are  ridiculoua, 
some  contrary  to  the  present  law  of  England* 
and  some  contrary  to  our  own  constitutions. 
As  instances  of  the  ridiculous,  mav  be  cited  nia 
4th  union,  which  is  of  the  three  lions  of  £n^ 
land  and  that  of  Scotland  Quartered  in  one 
escutcheon,  that  Moses  was  tne  first  reporter, 
that  all  infidels  are  devils,  and  perpetual  ene- 
mies of  Christians.  One  of  the  doctrines  con- 
trary to  the  present  law  of  England  is,  that  nat- 
urid  alleffiance  cannot  be  altered  hj  the  law  or 
constitution  of  man,  but  is  something  celestial 
— de  jure  diwno.  Witness  the  Ei^isb  revo- 
lution of  1688.  The  same  doctrine  is  also  con- 
trary to  our  constitutions.  Witness  our  own 
revolution;  the  preamble  to  the  constitution  of 
New  Jersey;  and  the  naturalization  law,  which 
reouires  an  oath  of  abjuration. 

Wooddeson,  vol.  1,  leot  14,  p.  882,  sayst 
"When  the  king  by  treaty,  ratified  by  act  of  par- 
liament, cedes  a  ooimtry  to  another  state,  the 
inhabitants,  though  bom  under  his  protection* 
become  effectually  aliens,  or  liable  to  the  disa- 
bilities of  alienage  in  respect  to  their  future 
concerns  with  this  country;  and  similar  to  this 
I  take  to  be  the  condition  of  the  revolted 
Americans,  since  the  recognition  of  their  inde- 
pendent commonwealth." 

An  alien  may  take  by  purchase  or  devise,  but 
noi  by  descent;  and  this  is  the  case  even  with 
a  denizen.    Vaughan,  278,  Craw  v.  Ramsay. 

What  is  the  situation  of  the  people  of  Louisi- 
ana T  They  have  been  transferred  from  Ekig- 
land  to  Spain,  from  Spain  to  France,  and  from 
France  to  the  United  States.  To  whom  do  they 
owe  allegiance? 

The  incapacity  of  aliens  to  hold  lands  is 
founded  in  public  good  and  convenience.  By 
suffering  them  to  hold  lands,  the  revenues  wiU 
be  transferred  to  strangers;  population  is  pre- 
vented, and  the  state  is  deprived  of  the  per- 
sonal services  of  the  landholders. 

*But  it  is  said  we  should  act  upon  [*291 
principles  of  reciprocity.  That  the  British  al- 
low us  to  hold  lands  in  England  upon  the  prin- 
ciples of  curtesy.  If  their  decisions  have  pro- 
ceeded upon  those  principles,  it  is  no  reason 
why  we  should  allow  the  British  to  hold  lands 
here.  It  may  be  their  policy  to  maintain  the 
principle,  but  it  is  not  ours.  They  had  fifteen 
millions  of  inhabitants,  we  had  only  three.  It 
was  their  interest  to  secure  their  claims  on  this 
country  by  mortgages  and  purchases  of  lands. 
But  our  courts  cannot  decide  upon  such  princi- 
ples. But  if  their  decisions  are  founded  m  law, 
there  was  no  use  in  the  stipulation  of  the  treaty 
respecting  the  right  to  hold  lands.  It  is  only 
by  admitting  that  the  inhabitants  of  the  two 
countries  were  aliens  to  each  other,  that  any 
effect  can  be  given  to  the  treaty. 

The  principle  of  natural  allegiance  does  not 

Cranch  2. 


1804 


iriLVAZRB  ▼.  COXS'S  LCSSBI. 


201 


apply  as  to  this  eountrj.  No  animatua  erer 
owed  natural  allegiance  to  the  United  States. 
Thenr  can  be  but  one  natural  allegiance,  and 
that  was  due  to  the  King  of  Great  Britain 
American  antenati,  therefore,  maj  hold  lands 
in  England,  because  thev  were  bom  under  the 
allegiance  of  the  Kinff  of  England;  but  English 
cntenati  cannot  hold  lands  in  America,  because 
ther  were  not  bom  under  the  allefdance  of  the 
United  States. 

It  is  said  in  Tucker's  Blackstone,  vol.  2,  App. 
note  C,  p.  64,  that  after  the  declaration  of  inde- 

Kiudence,  according  to  the  principles  of  the 
ws  of  England,  which  we  still  retained,  the 
natives  of  both  countries,  bom  before  the  sepa- 
ration, retained  all  the  rights  of  birth,  ♦.  e,  of 
inheriting  lands,  Ac,  yet  the  preamble  of  the 
Virginia  act  concerning  escheats,  Ac,  passed 
May.  1779,  2  Tuck.  Bl.  App.  p.  64,  asserts  that 
on  the  separation  of  the  united  States  from  the 
British  empire,  the  inhabitents  of  the  other 
parts  of  the  empire  became  aliens  and  enemies 
to  the  said  states,  and  as  such  incapable  of 
holding  the  real  or  personal  property  which 
they  had  before  acquired  in  the  United  States. 

We  say,  then,  upon  the  whole,  1st.  That 
Daniel  Coxe  was  always  a  subject  of  the  King 
of  Great  Britain,  and  never  was  a  subject  or 
citizen  of  the  state  of  New  Jers^;  and  2d, 
That  if  he  was  by  force  a  subject  of  New  Jer- 
sey, he  had  a  right,  when  that  force  ceased  to 
«92»]  ^operate,  to  return  to  his  natural  alle- 
giance, and  shake  off  the  compulsory  allegiance 
which  had  been  forced  upon  him  1^  the  state 
of  New  Jtney,  and  which  he  always  refused 
to  acknowledge;  and  that  he  has  done  sa  And 
lastly,  that  whether  he  was  always  an  alien  as 
to  the  state  of  New  Jtrney,  or  whether  he  is  to 
be  considered  as  an  expatriated  citizen,  he  is 
•till  an  alien,  and,  thenefore,  incapable  of  tak- 
ing lands  by  descent. 

Patebson,  /.  Suppose  he  expatriated  him- 
•elf  since  the  peace,  w^t  is  the  consequence  T 
l>oe8  he  thereby  become  a  complete  alien,  so  as 
not  to  be  capable  of  taking  lands  by  descent 
afterwards? 

W.  Tilghman.    8o,  I  contend. 

Rawle,  contra.  The  title  of  John  Rodman 
Coxe  is  good,  unless  Danid  Coxe,  his  father, 
was  disabled  to  take  by  descent  from  his  aunt, 
Rebecca  Coxe. 

But  he  was  capable  of  takings  vnlessy 

1.  He  was  an  alien;  or, 

2.  Attainted  of  treason. 

The  latter  is  not  found  bv  the  jury.  He  was, 
therefore,  not  attainted,  nor  incapable  by  rea- 
son of  any  crime. 

That  he  was  not  an  alien,  I  shall  endeavor  to 
demonstrate. 

1.  E^ery  inhabitant  of  a  state  became,  at  the 
declaration  of  independence,  a  citizen  of  such 
state ;  so  far  as  least  as  relates  to  the  right  of 
holding  real  estate. 

2.  He  thereby  owed  allegiance  to  such  state, 
and  acquired  capacity  to  take  ana  hold  lands 
in  it. 

3.  Of  this  allegiance  he  could  not  divest  him- 
self. Of  this  capacity  he  cannot  be  deprived, 
except  in  the  eourse  of  pimishment  for  crimes. 

If  allegiance  be  considered  as  a  contract, 
which  requires  the  consent  of  both  parties  to 
Craneh  2. 


make,  it  cannot  be  dissolved  but  by  the  consent 
of  both. 

*1.  The  first  position  is  laid  down  in  [*293 
a  qualified  manner,  because  it  is  unnecessary  to 
take  a  wider  scope  than  the  nature  of  the  ques- 
tion requires.  It  is  unnecessary  to  eonsider  the 
entire  doctrine  of  allegiance,  and  its  incident 
treason. 

The  fullest  extent  to  which  I  shall  press  this 
first  position  is,  that  prior  to  the  declaration  of 
independence  we  were  all  British  subjects,  and 
as  such  had  the  capacity  to  take  and  holds  lands 
throughout  the  British  Empire.  That  the  re- 
nimciation  of  allegiance,  the  chanse  of  govern- 
ment, did  not  divest  of  that  right,  even  those 
individuals  who  in  no  shape  recognized  or  ad- 
hered to  the  new  government.  1.  Because  it 
was  not  implied  from  the  nature  of  the  revolu- 
tion; and,  2.  Because  it  was  necessary  to  its 
safe^  or  success. 

In  the  formation  of  a  new  government  or  so- 
ciety, the  acts  of  the  maiori^  (what  Ruther- 
ford, vol.  2,  p.  18,  calls  the  natural  majority) 
bind  the  whole. 

The  members  eomprisin^  the  major  part,  are 
citizens  by  choice;  the  minority  bv  force.  It 
did  not  authorize  the  majority  to  seize  the  prop- 
er^ of  the  minority.  They  were  all  members 
of  the  new  state. 

But  by  the  opposite  argument,  the  immediate 
effect  of  the  revolution  was  to  commit  the  gross- 
est injustice  on  the  minority;  to  deprive  them 
of  their  possessions  because  they  differed  in 
opinion ;  to  render  them  aliens,  and  divest  them 
of  their  lands. 

Such  intentions  were  not  declared. 

The  independence  of  America  was  a  national 
act.  The  avowed  object  was  to  throw  off  the 
power  of  a  distant  country;  to  destroy  the  po- 
litical subjection;  to  elevate  ourselves  from  a 
provincial  to  an  equal  state  in  the  great  com- 
munity of  nations. 

It  was,  therefore,  a  political  revolution,  in- 
volving in  the  change  all  the  inhabitants  of 
America;  rendering  them  all  members  of  the 
new  society,  citizens  of  the  new  states. 

*The  declaration  of  independence  was  [*294 
not  a  unanimous  act.  It  was  the  act  of  the  ma- 
jority. But  the  general  sentiment  of  the  day 
was,  that  it  bound  the  minority.  They  were  all 
equally  considered  as  citizens  of  the  United 
States.  This  principle  was  never  questioned. 
The  minority  were  never  considered  as  aliens. 
Hence  the  penal  laws  of  that  time,  made  by 
the  states,  consider  some  of  that  minority  as 
traitors.- 

Such  intentions  were  not  implied. 

The  people  of  the  colonies  were  absolved  from 
allegiance  to  the  British  crown.  The  political 
connection  between  the  people  of  America  and 
the  state  of  Great  Britain  was  dissolved ;  and  in 
the  laneuaee  of  the  declaration  of  independence, 
the  rignt  ^'to  levy  war,  conclude  peace,  con- 
tract alliances,  establish  commerce,  and  do  all 
other  acts,  which  independent  states  may  of 
right  do,"  was  solemnly  asserted,  and  publicly 
established. 

To  this  distinguished  act  in  the  history  of 
man,  the  assent  of  the  people  was  essential. 
That  assent  was  implied  from  the  assent  of  the 
majority.  The  assent  of  the  people  could  only 
be  known  bv  the  assent  of  the  states.  Not  a 
state  dissented. 
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New  Jersey  was  first.  Her  independent  form 
of  goyemment  was  adopted  on  the  2d  of*  July, 
1776.  But  the  division  of  the  people  who  oom- 
posed  the  states,  and  the  disfranchisement  of 
any  part  of  them,  were  not  necessary  oonse- 

?^uenoes  of  that  assent.  Every  inhabitant  con- 
inued  a  member  of  the  society.  Every  inhabit- 
ant, therefore,  continued  to  retain  his  property, 
whether  real  or  personal. 

But  each  individual  state  had  to  form  its  own 
government,  and  establish  its  own  rules.  We 
must,  therefore,  seek  for  .those  rules  in  the  con- 
stitution of  New  Jersey. 

The  1st,  2d  and  3d  articles  organize  the  legis- 
lature, (which,  by  the  7th,  is  to  choose  the  gov- 
ernor,) the  4th  and  13th  expressly  vest  the 
power  of  choosing  officers  in  the  inhabitants, 
who  have  resided  m  the  county  for  12  months, 
and  who  have  property  to  a  certain  value.  Thus 
the  inhabitants,  without  distinction,  are  made 
members  of  the  society,  citizens  of  the  state. 
295*1  Being  citizens,  all  the  ^rights  of  acquir- 
ing and  enjoying  property  attached  to  them. 

iBut  Daniel  Coxe  was  then  an  inhabitant. 
Will  it  be  denied  that  he  then  was  a  member  of 
the  society?  that  he  could  then  hold  lands? 

The  legislature  of  New  Jersey  assembled  on 
the  27th  of  August,  1776,  and  on  the  4th  of 
October,  passed  a  law  which  must  remove  all 
doubt  on  this  part  of  the  subject.  Every  person 
"abiding"  witnin  the  state,  and  deriving  protec- 
tion from  its  laws,  is  declared  to  owe  aUegiance 
to  it,  and  to  be  a  member  of  it. 

But  every  man  who  abode  within  'the  state 
received  protection  from  its  laws.  It  is  found 
by  the  special  verdict  that  Daniel  Coxe  did  at 
that  time  abide  within  the  state;  he  therefore 
owed  allegiance  to  it,  and  was  a  member  of  it. 

The  inquisitions  ifoimd  by  the  jury  were 
founded  on  two  acts  of  assembly  of  New  Jersey. 
Bv  those  acts  it  will  appear,  that  the  objects 
of  such  proceedings  were,  and  only  could  be, 
persons  owing  allegiance  to  the  state.  The 
act  of  fifth  June,  1777,  (Wilson's  edition  of 
New  Jersey  Laws,  Appendix,  p.  5, )  offers  a  par- 
don to  "such  subjects''  of  the  state  as  had  been 
seduced  from  their  allegiance  to  it,  and  had 
joined  the  enemy;  and  enacts,  that  if  they  did 
not  return  bv  the  first  of  Au^st,  their  personal 
estate  should  be  forfeited,  and  that  if  perishable, 
or  likely  to  fall  into  the  hands  of  the  enemy,  it 
should  be  sold.  The  alienation  of  it  by  sudi 
persons  was  declared  to  be  void.  But  it  did  not 
forfeit  the  real  estate. 

This  law  speaks  of  their  returning  to  their 
allegiance,  not  as  alien  enemies,  but  as  offend- 
ing subjects. 

The  first  of  the  two  oaths,  required  by  that 
act,  is  in  these  words:  "I,  A.  B.,  do  sincerely 
profess  and  swear,  that  I  do  not  hold  myself 
bound  to  bear  allegiance  to  the  King  of  Great 
Britain.  So  help  me  God."  The  second  oath 
is,  ''I,  A.  B.,  do  sincerely  profess  and  swear, 
that  I  do  and  will  bear  true  laith  and  allegiance 
296*]  *to  the  government  established  in  this 
state,  under  the  authority  of  the  people.  So 
help  me  God." 

The  effect  of  taking  these  oaths  was  a  pardon 
and  restoration  to  the  rights  of  a  subject;  not  a 
naturalization  as  new  subjects,  but  restoration 
"to  all  the  rights  of  the  other  good  subjects  of 
this  sUte." 

The  subsequent  acts,  prescribing  the  form  of 
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inquest,  fta,  refer  to  this  act,  and  are  fomided 
upon  the  delinquency  or  treason  of  the  offenders. 

Manv  of  the  objects  of  that  law  having  failed 
to  avail  themselves  of  its  offered  demency,  the 
act  of  18th  of  April,  1778,  was  passed.  (Wil- 
son's Laws  of  New  Jersey,  p.  43. )  This  law  was 
founded  on  the  last,  and  expressly  refers  to  it. 
By  this  act  the  real  and  personal  estates  of  such 
persons  are  to  be  taken  into  possession;  the  per- 
sonal to  be  sold,  and  the  real  to  be  rented  out. 

The  preamble  is  in  these  words : 

"Whereas  many  of  the  offenders  mentioned 
and  described  in  an  act  of  free  and  general  par- 
don, and  for  other  purposes  therein  mentioned, 
have  neglected  to  avail  themselves  of  the  bene- 
fit thereof:    Therefore  be  it  enacted,"  &c 

The  next  act  of  assembly  is  that  of  11th 
December,  1778.  By  this  act  the  estates  of  sudi 
''fugitives  and  offenders  as  are  in  the  other  acts 
described,  are  forfeited." 

The  first  section  relates  to  such  fugitives  and 
offenders,  i,  e,  to  inhabitants  owing  allegianoe, 
&c. 

The  second  section  that  every  inhabitant  of 
the  state  who,  between  the  19th  of  April,  1775, 
and  the  4th  of  October,  1776,  joined  the 
enemy's  army,  or  took  refu^,  or  continued 
with  them,  or  endeavored  to  aid  them  by  coun- 
sel or  otherwise  and  hath  not  since  returned  and 
become  a  subject  in  allegiance  to  the  present 
government,  by  taking  the  oaths,  &c  of  alle- 
giance, is  declared  guilty  of  high  treason. 

•This,  however,  does  not  reach  the  [^297 
case  of  Daniel  Coxe,  who  did  not  join  the  British 
army  imtil  the  year  1777. 

By  the  third  section  every  person,  not  an  in- 
habitant of  this  state,  but  of  some  other  of  the 
United  States,  seized  of  real  estate,  who^  since 
the  19th  of  April,  1775,  aid^  or  assisted,  &C., 
as  before  stated,  is  declared  guilty  of  high 
treason  against  the  state  of  New  Jersey. 

In  both  cases  an  inquisition  finding  the  facts 
is  declared  to  amount  to  a  forfeiture  of  the 
offender's  real  and  personal  estate ;  and  in  both 
cases  it  is  declared  that  such  conviction  shall 
not  in  any  instance  affect  the  person  of  any  such 
offender. 

It  is,  therefore,  only  and  imiformly  in  re- 
spect to  allegiance  to  a  breach  of  the  duties  of 
a  citizen  to  the  state  of  New  Jersey,  or  other  of 
the  United  States,  that  the  real  estates  are  for- 
feited; and  no  authority  can  be  collected  from 
anv  of  the  laws,  to  proceed  against  real  estate 
held  by  an  alien;  at  least  it  is  obvious  that  no 
such  proceedings  as  are  directed  by  these  laws 
could  be  supported  against  an  alien,  merely  as 
such. 

2.  That  as  a  recognized  inhabitant,  as  a  mem- 
ber of  the  civil  society,  and  a  person  owing 
(and  permanently  owing)  allegiance  to  the 
state,  he  could  hold  lands  within  it,  is  a  position 
tooplain  to  be  disputed. 

Tne  rule  of  the  common  law  is,  that  all  per- 
sons may  hold  lands,  except  aliens.  1  Bl.  C^m. 
371.  2  Bl.  Com.  249.  But  Daniel  Coxe  was  not 
an  alien.  Daniel  Coxe,  therefore,  may  hold 
lands. 

These  two  positions  are  supported  by  the  col- 
lateral effect  of  the  treaty  of  1783.  The  5th 
article  recognizes  the  capacity  of  all  persons, 
who  have  been  the  subject  of  judicial  proceed- 
ings, to  hold  lands.  Congress  are  to  recom- 
mend to  the  legislatures  of  the  several  states,  to 
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pass  laws  authorizing  those  persons  who  had 
adhered  to  the  British  cause  to  return  to  Amer- 
ica, and  there  remain  for  12  months,  to  obtain 
restitution  of  their  estates. 

In  each  case,  therefore,  the  right  to  receive, 
and  with  it  the  riffht  to  retain  and  hold  lands, 
298*]  are  reo(>fipiized;  for  *it  would  be  absurd 
to  suppose  tnatne  who  is  to  receive  it  by  virtue 
-of  the  treaty,  is  immediately  afterwards  to  have 
it  wrested  nrom  him,  as  an  alien. 

On  the  subject  of  restitution,  Congress  were 
<mly  to  recommend,  but  on  another,  the  treaty 
is  peremptory.  By  the  6th  article  there  were  to 
be  no  future  confiscations.  As  a  part  of  the 
former  proceedings,  or  connected  with  them, 
the  treafy  removes  that  obstacle  to  the  plaint- 
iff's recovery;  for  the  inquisition  could  only 
operate  on  what  Daniel  Coze  was  then  seised  of 
or  entitled  to. 

It  is  contended  by  the  opposite  counsel  that 
the  treaty  authorizes  to  hold  only  such  lands  as 
could  be  restored,  not  to  hold  new  acquisitions. 

But  if  our  own  laws  could  recognize  a  person 
as  a  citizen  in  part,  and  an  alien  in  part,  yet 
the  6th  article  gives  them  the  right  to  bold  new 
acquisitions  as  well  as  to  retain  what  th^  held 
before.  But  the  effect  of  the  9th  article  of  the 
treaty  of  1794  is  still  more  extensive.  It  f;oes 
to  exclude  escheats  f/ro  defeotu  sangumia. 
Neither  they,  nor  their  heirs  or  assigns  shall  be 
oonsidered  as  aliens.  If  Rebecca  Coxe  had 
been  a  British  subject,  the  plaintiff  below  could 
have  claimed  imder  her  by  virtue  of  the  treaty. 
Siall  he  not  then  inherit  because  he  was  a  citi- 
zen of  the  United  States?  By  the  treaty  of 
1783,  antencLti  could  retain  lands  in  both  coim- 
tries.  niat  of  1794  provides  also  for  poatnati, 
Antenati  may  not  omy  hold,  but  pass  lands  to 
poatnaii, 

3.  The  third  position  embraces  two  divisions. 

1   Allegiance. 

2.  Capacity  to  hold  and  transmit  lands. 

1.  Daniel  Coxe  could  not,  by  his  own  act,  get 
lid  of  the  allegiance  he  owed  to  New  Jersey. 

2.  He  could  not,  except  in  the  case  of  punish- 
ment for  crimes,  be  deprived  of  his  capacity  to 
bold. 

This  point  might  be  carried  still  further;  and 
it  maT  be  contended  that  if  he  had  expressly 
299*  J  endeavored  to  devest  *himself  of  a  capa- 
city to  take  and  hold  lands,  yet  his  heirs,  being 
citizens  of  the  United  States,  might  claim  imder 
him.  But  this  is  not  now  necessary.  It  is  suf- 
ficient to  show  that  as  he  denies  any  disclaimer 
of  his  capacity,  so  he  cannot,  by  the  interested 
views  of  nis  preseot  opponents,  be  deprived  of 
it;  for  the  opposition  is  not  now  macie  by  the 
state,  but  by  pri^vite  individuals  who  endeavor 
to  blot  him  out  of  legal  existence  that  th^  may 
double  ^eir  portion  of  the  inheritance. 

It  is  a  principle  of  the  common  law,  (which 
law  is  expressly  adopted  by  the  22d  section  of 
the  constitution  of  New  Jersey,)  that  no  man 
can  put  off  his  allegiance.  Hale's  H.  P.  C.  68. 
1  Bl.  Com.  369.  Foster's  Cr.  Law,  59.  MDon- 
ald's  Case. 

It  is  true  that  Bladcstone  speaks  of  that  alle- 
ffianoe  whidi  is  coeval  with  birth;  distingnish- 
uig  it  from  local  all^iianoe,  arising  from  tempo- 
rmrj  residence. 

But  the  allegiance  due  froin  Daniol  Oom  was 
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not  of  the  latter  kind;  it  did  not  arise  and  ter- 
minate with  his  residence  in  New  Jersey.  It 
sprung  from  his  inhabitancy  in  New  Jersey, 
when  it  created  itself  a  state,  from  his  being 
then,  in  common  with  all  aroimd  him,  a  sub- 
ject of  the  king;  from  the  change  which  those 
around  him,  in  the  course  of  successful  resist- 
ance, made  in  the  form  of  their  political  society, 
by  acts  in  which  the  majority  must  compel  the 
acquiescence  of  the  smaller  number.  That  the 
minority  were  bound  by  the  acts  of  the  major- 
ity,  was  decided  by  Ch.  J.  Ellsworth,  in  the  cir- 
cuit court  in  North  Carolina,  in  the  case  of 
Hamilton  v,  Eden, 

Birth  is  but  evidence  of  allegiance.  At  the 
time  of  a  revolution  residence  is  equally  evi- 
dence of  allegiance  to  the  new  government.  In- 
deed it  is  stronger  if  the  person  be  of  mature 
a^.  It  may  at  least  be  considered  as  a  new 
birth. 

It  was  a  natural  allegiance;  as  society  is  nat- 
ural to  man,  and  allegiance  is  natural  to  society. 

But  without  playing  on  the  word,  it  may  be 
characterized  as  permanent  allegiance;  the  op- 
posite of  temporary. 

*It  is  said  that  he  never  was  to  be  [*300 
considered  as  a  citizen  of  New  Jersey,  or  if  he 
was,  that  he  expatriated  himself. 

1.  That,  like  Chapman,  he  made  his  election 
before  any  new  government  was  formed,  and 
on  the  dissolution  of  the  old  one;  and,  there- 
fore, never  was  a  subject  of  the  state  of  New 
Jersey.  But  the  distinction  between  these  two 
cases  will  be  wide  and  glaring. 

Chapman  left  Pennsylvania  the  26th  of  De- 
cember, 1776;  Coxe  not  till  September,  1777. 
Chapman  was  acquitted  because  ne  had  left  the 
state  before  the  11th  of  February,  1777,  on 
which  day  the  laws  of  the  then  late  province 
were  to  be  revived,  according  to  an  act  passed 
on  the  28th  of  January,  1777;  and  on  which 
day  the  act  passed  declaring  what  should  be 
treason,  and  that  all  persons  "now  inhabiting, 
Ac,  within  the  limits  of  the  state  of  Pennsyl- 
vania, do  owe  alle^ance,"  &c  It  was,  there- 
fore, declared  that  he  was  not  a  subject  at  the 
time  of  his  quitting  the  state  of  Pennsylvania; 
and  the  Attorney  General  having  averred  that 
he  was  a  subject  and  inhabitant  of  the  common- 
wealth, it  was  held  that  the  issue  was  not  main- 
tained on  his  part.  If  Chapman  had  resided  in 
the  state  on  the  11th  of  February,  1777,  he 
would,  on  the  very  principles  of  his  own  de- 
fense, have  been  liable  to  indictment. 

But  Coxe  was  an  inhabitant  of  the  state  of 
New  Jersey  on  the  4th  of  October,  1776,  when 
a  declaratory  law,  similar  to  that  of  Pennsyl- 
vania, was  passed.  After  which  it  was  too  late 
for  him  to  attempt  to  change  sides.  He  was 
then  fixed  as  a  subject,  and  liable  to  indict- 
ment for  treason.  Being  thus,  on  the  one  hand, 
subject  to  the  penalties  resulting  from  his  civil 
relation  to  the  commonwealth,  he  is,  on  tbe 
other,  entitled  by  natural  and  equal  justice  to 
the  benefits  of  that  relation. 

[W.  Tilghman  admitted  that  b^  the  law  of 
New  Jersey,  Daniel  Coxe  was  to  be  considered 
as  a  subject  of  New  Jersey  by  force;  and  that 
the  state  had  a  right  to  make  such  a  law.  He 
had  argued  only  upon  the  general  ground,  in- 
dependent of  the  law  of  New  Jersey.] 
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Bawle.  It  li  admitted,  then,  that  he  could 
not  make  his  election  until  the  peace  of  1783. 
301*1  It  was  the  first  time  he  *e¥er  heard  that, 
after  an  arduous  conflict  has  successfully  termi- 
nated, bv  means  of  the  eneray  and  exertions  of 
a  majoritr  of  the  people,  ea£  individual  of  the 
minority  had  a  right  of  election  which  should 
look  hack  and  give  a  new  aspect  to  his  conduct 
through  the  period  of  the  struggle. 

[W.  Tilghman  stated  that  he  did  not  contend 
for  such  an  election,  but  that  all  the  citizens  of 
the  United  States,  after  the  peace  of  1783,  had 
a  right  of  expatriation,  and  Daniel  Coxe  among 
the  rest.] 

Rawle.  Let  us,  then,  consider  this  supposed 
expatriation,  this  imaginary  dereliction  of  his 
country,  and  his  rights,  this  abjuration  not  only 
of  allegiance,  but  capacity  to^inherit,  which  is  to 
operate  against  him  as  a  political  estoppel;  or, 
like  the  ancient  confession  of  villenage,  is  to 
deprive  him  at  once  of  all  power  to  take  by 
descent  or  purchase. 

It  is  perhaps  a  sufficient  answer  to  say  that 
expatriation  is  a  fact  which  ought  to  be  found. 
Our  opponents  have  piled  together  a  confused 
and  shapeless  mass  of  evidence  on  which  this 
court  cannot  act.  Since  even  if  expatriation 
had  been  allowed  by  the  constitution  or  laws  of 
New  Jersey,  all  the  different  facts  put  together 
would  not  amoimt  to  the  technical  fact  of  ex- 
patriation; and  since  if  expatriation  be  not 
allowed,  they  are  of  no  more  importance  than 
finding  whether  Mr*.  Coxe  wore  a  blue  eoat  or 
a  brown  one. 

The  circumstances  most  relied  on  to  prove 
Daniel  Coxe's  expatriation,  is  his  carrying  on 
commerce  as  a  British  subject.  In  this  respect 
there  has  been  a  liberal  construction  of  the 
rights  of  citizens  of  the  United  States  in  the 
British  courts,  even  as  to  their  navigation  act. 
They  have,  for  the  purposes  of  commerce,  held 
that  a  person  might  be  a  British  subject  as  to 
his  duty  of  allegiance,  and  a  citizen  of  the 
United  States  as  to  his  commercial  character. 
Thus  in  the  case  of  Marryai  v,  WiUon,  1  Bos. 
and  Pull.  430,  444,  it  was  held,  that  ''both  char- 
acters may  stand  together;"  and  so  in  all  cases, 
so  far  as  there  are  no  conflicting  duties,  a  man 
mar  be  a  subject  of  many  different  governments, 
and  may  enjoy  the  benefits  conferred  upon  him 
by  all.  The  right  of  Daniel  Coxe  to  hold  land 
302*1  •in  New  Jersey  does  not  conflict  with 
any  duty  which  he  owes  as  a  British  subject. 
His  becoming  a  subject  of  Great  Britain,  there- 
fore, as  to  purposes  of  commerce,  is  not  evi- 
dence that  he  had  renounced  his  rights  as  a 
citizen  or  subject  of  New  Jersey.  Nor  does  it 
follow  because  he  is  a  British  subject  that  he  is 
not  also  an  American  citizen.  1  Bl.  Com.  369, 
376.    3  Dall.  169,  Talbot  v,  Janaon, 

What,  then,  is  expatriation  ?  It  is  said  to  be 
an  operation  by  which  a  citizen  is  made  an 
alien.  And  it  is  contended  tnat  although  Daniel 
Coxe  was  once  a  citizen  of  New  Jersey,  it  was 
against  his  will,  and  that  the  moment  he  had  it 
in  his  power  by  the  peace  to  throw  off  that 
character,  he  did  it,  and  by  becoming  a  subject 
of  the  King  of  Great  Britein,  he  became  an 
alien  to  New  Jersey,  and,  therefore,  not  capable 
of  taking  lands  by  descent,  in  that  state. 

Many  of  the  writers  upon  this  subject  have 
confoimded  expatriation  with  emigration;  and 
2oG 


hence  has  resulted  great  confnsiaB.     But  the 
ideas  are  very  different  and  distinct 

Expatriation  is  a  mati;er  of  munidnal  iMnila- 
tion.  .  ^ 

Emigration  Is  of  riffht  It  cannot  be  re- 
mained without  injustice  and  even  violence. 
Expatriation  cannot  be  effected  without  public 
consent. 

Expatriation  dissolves  the  original  obligation 
of  the  citizen. 

Emigration  only  suspends  its  activity. 
Expatriation  incapacitates  from  taJdniP  bunds 
m  future.  ® 

Emigration  retains  that  capacity. 

Expatriation  renders  the  future  issue  aliens. 
Bmijfration  does  not  impair  the  right  to  be 
received  as  citizens. 

Expatriation  is  an  inconvenient  and  inflexi- 
ble deprivation. 

•Emigration  destroys  no  rights,  but  [♦303 
facilitates  the  commerce  and  improvement  of 
man. 

Hence  in  no  states,  not  depressed  by  the 
severest  despotism,  is  emigration  prevented.  In 
verr  few  is  expatriation  even  known. 

Of  the  17  United  States,  one  only  (Vinrinia) 
has  recognized  or  provided  for  it  by  law.  li 
the  constitutions  of  the  other  states,  which  have 
been  cited,  it  is  the  right  of  emigration  only 
which  IS  protected,  and  not  a  word  is  said  ot 
expatnation.  In  the  laws  of  Great  Britain 
there  is  no  such  term,  or  idea,  as  eipatriation. 
It  is  altogether  unknown. 

As  soon  as  a  man  has  expatriated  himself,  his 
lands  would  escheat,  and  he  would  be  divested 
of  all  the  rights  of  a  citizen.  There  has  been 
yet  no  <»se  m  practice  where  the  lands  of  an 
expatriated  citizen  have  been  escheated. 
,.  "  "inconsistent  with  the  nature  of  expatria- 
tion, that  the  pariy  be  permitted  to  retire  from 
the  community  for  purposes  hostile  to  its  wel- 
fare. No  citizen  can  expatriate  himself  for  the 
purpose  of  committing  an  act  which  would  be 
treason  without  such  expatriation. 

,  5^®'!  ^"f***  ^*^  *o  ^  some  municipal  r«ni- 
lation  defining  the  evidence  and  the  mode,  wid 

??Q  J?",?  ^i*®  *?^"^  ^^  ^^  government    3  DaU. 
133,  Talbot  v.  Janson. 

If  Daniel  Coxe  had  set  up  this  defense  on  an 
mdictrnPTit  for  treason,  ft  would  not  have 
availed  hinu 

If,  then,  his  liabilities,  on  the  one  hand,  and 
his  nghts  on  the  other,  remained  in  full  force  at 
the  time  of  his  departure;  if  he  took  with  him 
the  capacity  as  well  as  the  responsibility  of  a 
citizen ;  are  the  subsequent  events  of  his  life  to 
act  retrospectively  on  his  departure,  and  tear 
assunder  the  ties  which  bound  him  in  1777? 

If  such  an  effect  can  arise  from  these  causes, 
the  mio  ammo,  the  intention,  ought  to  hav^ 
been  found,  especially  as  it  is  a  recognized  prin- 
ciple that  a  man  may  owe  allegiance  to  two 

may  lawfully  have  the  intention  of  [•304 
owing  allegiance  to  both  Great  Britain  and  New 
Jersey.  The  court  cannot  decide  that  it  was 
with  mtent  to  expatriate.  7  Co.  Calvin's  Case, 
27,  a   and  b^2  Tucker's  Blackstone,  App.  53^ 

J^^".il5P^7**.®'  ^^^^  Sup.  Court,  CoSiecU- 
cu|U).  407.  Apthorp  v.  Baol^.  ^^^^«^ 

Hi^L"?^^  '""'i^^  plaintiff  in  error  have 
divided  their  oaae  into  &ree  questions,  accord- 

Ghundi  2. 
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tag  to  three  periods  of  time,  in  the  solution  of 
whidi  they  have  employed  much  ingenuity. 

1.  From  the  beginning  of  the  reyolution  to 
tiie  peace  of  1783. 

This  period  seems  to  be  nearly  eonoeded;  at 
least  it  is  admitted  that  the  state  had  a  right  to 
compel  the  inhabitants  to  become  members  of 
the  new  state  or  society.  It  seems  to  be  ad- 
mitted also  that  there  is  a  sufficient  finding  of 
his  residence  in  New  Jersey  till  1777,  to  bring 
him  within  all  the  laws  of  that  state.  The  test 
laws  of  1778  could  not  have  influenced  his  de- 
parture in  1777;  nor  did  they  give  him  any 
right  to  dissolve  the  connection;  because  the 
penalties  imposed  were  the  consequences  of 
political  offense;  the  punishment  of  treasonable 
night.  And  to  suppose  that  a  man,  by  staying 
away  to  avoid  the  punishment  of  the  law,  had 
a  right  to  dissolve  the  obligations  of  the  citizen, 
is  to  lay  down  a  principle  tending  to  shelter 
every  fugitive  from  justice. 

It  may  be  noticed  that  incapacity  to  hold 
lands  is  not  among  the  penalties  annexed  to  his 
disaffection.  There  are  two  le^slative  declara- 
tions;  1.  By  making  him  a  citizen,  and  thereby 
giving  him  the  capacity;  2.  By  imposing  other 
penalties  on  the  offense,  but  reserving  this 
capacity. 

It  has  been  said  that  the  object  of  the  New 
Jersey  laws  was  merely  fiscal.  But  the  citizen- 
ship of  Daniel  Goxe  does  not  depend  on  the  in- 
quisition, but  on  the  act  of  1776 ;  i.  e,  he  would 
have  been  a  citizen  bv  virtue  of  that  law,  al- 
though no  inquest  haa  been  taken  against  him. 
305*1  *It  has  also  been  said  that  the  act  of 
1778  includes  those  who  had  offended  against 
other  states,  and  had  never  been  inhabitants  of 
New  Jersey,  and,  therefore,  the  legislature  did 
not  mean  to  compel  them  to  become  citizens. 
The  answer  to  this  objection  is  found  in  the  case 
of  Camp  V.  Lockwood,  1  Dall.  393,  in  which  the 
offense  was  decided  to  be  an  offense  not  only 
against  the  particular  state,  but  against  all  tiie 
states. 

2.  The  2d  period  is  from  the  peace  to  the 
time  of  the  descent  cast  in  1802.  And  it  is  con- 
tended that  in  1783  Ck)xe  had  a  right  to  make 
his  election  and  choose  his  country. 

But  this  Dosition  is  attempted  to  be  supported 
on  a  false  basis.  No  such  right  is  mentioned 
in  the  treaty.  On  the  contrary  the  5th  and  6th 
articles  manifest  a  mutual  imderstanding  that 
the  loyalists  were  to  return  home,  to  obtain 
restitution  of  their  estates,  intimating  plainly 
that  if  they  could  obtain  restitution  they  would 
be  entitled  to  hold. 

3.  The  provision  of  the  treaty,  "that  there 
shall  be  no  future  confiscations,"  settles  the 
point  of  a  capacity  to  take  at  present,  and  not 
in  future.  It  was  the  imiversal  understanding 
that  a  sale  after  the  treaty,  of  property  before 
confiscated,  was  no  breach  of  the  treaty.  How, 
then,  can  there  be  a  future  confiscation  but  in 
consequence  of  a  future  taking?  And  he  who 
can  take  in  future  is  not  an  alien.    • 

Daniel  Goxe,  who  ought  to  know  the  quo 
animo  of  all  the  acts  charged  against  him,  de- 
clares, by  his  counsel,  that  he  never  meant  to 
ffive  up  his  capacity  to  take  and  hold  lands  by 
descent  or  purchase;  and  his  counsel  declare 
that  if  such  was  his  intention,  he  could  not  do 
it.  These  are  two  distinct  propositions,  both 
of  which  must  be  established  oy  our  opponents. 
Cranch  2. 


They  must  prove  not  only  the  will  bat  th* 
power. 

But  it  is  said  to  be  a  hardship  to  deny  the 
right  of  expatriation. 

*The  observations  made  npon  this  [*306 
point  apply  only  to  emiffration*  and  the  right 
to  emigrate  is  not  denied. 

But  when  a  man  turns  his  arms  against  his 
native  ooimtry,  and  imgratefully  endeavors  to 
destroy  the  hand  which  fosterea  and  fed  him, 
the  arm  of  justice,  though  severe,  is  not  mis- 
directed. 

And  if  in  the  decline  of  life  he  wishes  to  re- 
turn to  the  bosom  of  his  surviving  friends,  and 
be  buried  in  the  tomb  of  his  ancestors,  is  he  to 
be  received  only  as  an  alien  and  an  outcast ;  as 
a  modem  citizen  of  the  world;  a  detached, 
rotatory,  irresponsible  and  useless  being? 

Inconsistency  runs  through  the  whole  of  tlys 
argument  for  the  plaintiff  m  error.  The  coun- 
sel contend  for  the  rigid  doctrine,  peculiar  to 
feudal  tenures,  that  an  alien  cannot  hold  land, 
and  yet  discard  the  more  rational  concomitant 
feudal  principle,  which  has  been  engrafted  into 
the  common  law,  that  nemo  potest  exuere 
patriam. 

The  authorities  which  have  been  cited  do  not 
support  the  principles  contended  for  by  the 
plaintiff's  coimsel. 

All  the  American  constitutions  which  have 
been  referred  to,  speak  only  of  emigration. 
Virginia  alone  has  provided  by  law  for  the  case 
of  expatriation;  but  that  law  cannot  affect 
lands  in  New  Jersey. 

Vattel  speaks  only  of  emigration. 

Judjg^e  Wilson  uses  only  Uie  same  expression, 
and  gives  his  opinion  of  what  the  law  ought  to 
be,  not  what  it  is.  It  is  said,  too,  that  he  de- 
cided a  case  in  Virginia,  of  a  claim  under  Lord 
Fairfax,  upon  principles  contrary  to  those  con- 
tended for  by  our  opponents.^  So  in  the  case 
of  Apthorp  V,  Backus,  Kirbv's  Rep.  407,  the 
•plaintiff  was  a  British  subject  before  [•307 
the  revolution,  and  yet  recovered  the  land  in 
the  year  1788.' 


1.--WASHINGT0N.  J.,  ssid  tbat  there  was  an  ap- 
peal in  that  case  to  the  Supreme  Court,  which  was 
Dot  decided,  the  state  of  Virginia  having  compro- 
oUsed  the  cause. 

2. — This  case  was  decided  by  the  Supreme  Court 
of  Connecticut,  before  Richard  Law,  C^.  J..  Oliver 
Ellsworth,  Roger  Sherman,  and  William  Pitkin. 
Justices,  and  was  as  follows :  ^^ 

An  estate  was  mortgaged  by  Fltdi  to  Stephen  Ap- 
thorp, then  of  Bristol,  In  England,  who  died  Jana- 
ary  1st,  1778,  leaviug  the  plaintiff  his  only  heir. 
It  was  moved  In  arrest  of  Judgment,  that  it  appears 
by  the  declaration  that  the  plaintiff  Is  an  alien, 
and,  therefore,  cannot  by  law  bold  any  real  estate. 

By  the  Court  A  state  may  exclude  aliens  from 
acaulring  property  within  it  of  any  kind,. as  its 
safety  or  policy  may  direct;  as  England  has  done 
with  regard  to  real  property,  saving,  that  in  favor 
of  commerce,  alien  merchants  may  hold  leases  of 
houses  and  stores,  and  may,  for  recovery  of  tiielr 
debts  exjtoid  lands,  and  hold  them  and  upon  ouster 
have  an  assize.  Dver,  2.  6.  Bac.  Abr.  84.  But  it 
would  be  against  right  that  a  division  of  a  state  or 
kingdom,  should  work  a  forfeiture  of  property  pre- 
viously acquired  under  its  laws,  and  that  by  its 
own  citizens ;  which  is  the  case  here. 

The  plalntiflTs  title  to  the  land  accrued  irhWe  she 
was  not  an  alien,  nor  could  she  be  affected  by  the 
disability  of  an  alien,  but  was  as  much  a  citizen  of 
the  now  state  of  Connecticut,  as  any  person  at 

i>resent  within  it,  and  her  descent  was  east  under 
ts  lawa 

Her  title  is  also  secured  by  the  treaty  of  peace, 
which  stipulates  that  there  shall  be  no  further  for- 
feitures or  ooniiscations  on  account  of  the  war,  up- 
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Wliyckefort  reasons  upon  general  principles, 
cm  the  subject  of  expatriation;  but  expressly 
recognizes  fhe  law  to  be  otherwise  in  England. 
308*]  *In  the  case  of  Talbot  v.  Janaon,  the 
Court  was  of  opinion  that  the  rieht  could  not  be 
exercised  without  an  act  of  the  legislature. 

The  case  of  The  Charming  Betsy,  in  this 
court  at  the  last  term,  did  not  decide  the  pres- 
ent question.  For  the  question  now  is,  whether, 
by  becominff  a  subject  of  another  sovereign,  he 
is  to  all  intents  and  purposes  an  alien. 

Wooddeson  probably  means  cmly  poatnati  of 
America,  if  he  had  any  clear  idea  at  all  upon 
the  subject. 

February  18.    Stockton,  on  the  same  side. 

There  is  but  a  sinp^le  objection  to  the  title  of 
the  lessor  of  the  plaintiff,  which  is,  that  Daniel 
Coxe,  under  whom  he  claims,  was  before  and 
at  the  time  of  the  descent  and  conveyance, 
an  alien,  and,  therefore,  could  neither  receive 
nor  transmit  any  estate  in  the  premises  in  ques- 
tion. This  I  shall  deny,  Ist.  Because  Daniel 
Ck)xe  was  bom  under  tne  same  legiance  with 
the  other  subjects  of  New  Jersey;  2d.  Because 
the  legislature  of  New  Jersey,  after  the  organi- 
zation of  their  independent  government,  in  the 
exercise  of  constitutional  powers  derived  from 
the  people,  by  statute  declared  him  a  subject 
of  the  new  government;  exacted  from  him  the 
duty  and  submission  of  a  subject,  and  pimished 
him  for  a  breach  of  his  allegiance;  but  never 
deprived  him  of  his  capacity  to  inherit  real 
estate;  3d.  Being  thus  once  a  subject  of  New 
Jersey,  by  the  constitution  and  law  of  that 
state  it  was  not  in  his  power  to  make  himself 
an  alien;  and  if  it  haa  been  in  his  power  he 
did  not  exercise  the  right. 

1.  lit.  s.  198,  de&es  an  alien  to  be  "one 
bom  out  of  the  legiance  of  the  king,"  and  he 
adds,  "if  he  sues  an  action  real,  the  tenant 
may  say  that  he  was  bom  in  a  coimtry  out  of 
the  king's  Ic^ance."  This  is  the  universal 
form  of  pleading  alienage.  The  defendant  must 
show  that  the  plaintiff  was  bom  out  of  the 
king's  legiance,  and  where.  The  definition  of 
Littleton,  taken  from  writers  still  older  than 
himself,  has  been  adopted  by  Vaughan,  Hale, 
Foster  and  Blackstone,  indeed  by  all  the  English 
lawyers,  and  has  never  been  questioned.  The 
form  of  pleadine  is  equally  ancient,  and  both 
together,  present  a  complete  criterion  of  the 
309*]  law.  That  the  place  of  •birth  should 
determine  the  condition  of  the  subject,  is  both 
reasonable  and  natural.  It  is  reasonable,  be- 
cause he  there  receives  the  protection  necessary 
to  the  preservation  of  life,  during  the  helpless 
years  of  infancy;  an  obligation  which  can  be 
conferred  on  him  hjr  no  other  country;  because 
there  it  is  that  he  is  immediately  invested  with 
all  the  privileges  derived  from  society  and 
government;  giving  him  the  force  of  the  com- 
munity to  protect  him  in  his  rights  of  personal 
liberty,  reputation  and  properly,  and  at  a  time 
when  he  could  make  no  return.    How  reason- 


able is  it,  then,  that  he  should  owe  to  sndi  a 
coimtry  the  corresponding  duty  of  allegiance? 
It  is  natural,  because  there  exists  in  every  good 
man,  a  virtuous  principle  of  preference  for  thai 
country,  nay,  for  that  spot,  where  he  first  drew 
his  breath;  where  he  passed  his  childhood; 
where  his  mind  first  opened  to  the  endearing 
relationships  of  life,  which  nothing  but  tht 
hand  of  death  can  extinguish;  an  amor  patriw^ 
which  remains  in  spite  of  rejection,  persecution 
and  punishment,  and  whidi,  even  amidst  the 
conflict  of  the  passions  produced  by  a  sense  of 
injury,  still  secretly  leads  him  to  his  native 
coimtry  as  his  resting  place.  The  common 
law,  founded  in  reason  and  nature,  therefore, 
proclaims  that  no  man  bom  a  subject  can  be  an 
alien.  But  it  is  said  that  Daniel  Coxe,  was  not, 
at  the  time  of  his  birth,  a  subject  of  the  state  of 
New  Jersey,  and,  therefore,  may  be  an  alien. 
Answer.  At  the  time  of  his  birth,  the  King  of 
England  was  the  common  sovereign  of  Daniel 
Coxe,  and  the  other  citizens  of  New  Jersey; 
and  by  the  principles  and  express  rules  of  Uie 
common  law,  such  persons  never  can  be  aliens, 
though  a  change  of  soverei^^ns  should  take 
place,  and  distinct  government  be  formed;  for 
as  on  the  one  hand,  the  duty  of  natural  allegi- 
ance accruing  at  birth,  adheres  to  him  through 
life;  so  on  tne  other,  the  corresponding  privi- 
leges, among  which  is  the  capacity  to  take  and 
hold  lands,  must  remain,  unless  forfeited  l^ 
crime.  The  very  point  of  Calvin's  Case,  inde- 
pendently of  the  reasoning  of  Lord  Coke,  proves 
this.  There  the  antenati  of  Scotland  were  held 
aliens  in  England,  though  James  was  sovereign 
of  both  ooimtries,  because,  at  the  time  of  their 
birth  they  were  aliens.  So  on  the  other  hand, 
the  poatnati  were  declared  subjects,  and  it  yras 
held  that  they  always  must  be  considered  sub- 
jects, because  they  were  subjects  at  the  time  of 
♦their  birth.  In  7  Coke,  27,  b..  Lord  [•310 
Coke  puts  the  very  case;  "Wherefore,  to  conclude 
this  point,  (and  to  exclude  all  that  hath  been 
or  coiild  be  objected  against  it,)  if  the  obedi- 
ence and  legiance  of  the  subject  to  his  sovereign 
be  due  by  the  law  of  nature,  if  that  law  be 
parcel  of  the  laws,  as  well  of  England  as  of 
all  other  nations,  and  is  immutable,  and  that 
poatnati  and  we  of  England  are  united  by  birth* 
right,  in  obedience  and  legiance  (which  is  the 
true  cause  of  natural  subjection )  by  the  law  of 
nature,  it  followeth,  that  Calvin,  the  plaintiff, 
being  born  under  one  legiance  to  one  king  can- 
not be  an  alien  bom." 

This  is  not,  then,  to  be  considered  as  one  of 
the  extrajudicial  and  fanciful  reasons  of  Lord 
Coke,  of  which  so  much  has  been  said,  but  a 
consequence  not  only  clearly  fiowii^  from  un- 
doubted principles,  but  adopted  by  ancient 
practice,  and  proved  by  the  histoipr  and  law  of 
England.  Such  was  the  condition  of  those 
provinces  of  France,  claimed  and  held  by  the 
Kin^  of  England.  These  were  subject  to 
oontmual  revolutions  and  change  of  sovereigns. 


on  either  side.  The  snbseqnent  statute  of  this 
state,  declaring  aliens  incapable  of  purchasine  or 
holding  lands  in  this  state,  does  not  aiTect  the 
plalntfTs  title,  otherwise  than  by  recognising  and 
cnfopcing  it,  for  It  hath  a  proviso  that  "tlie  act 
shall  not  be  construed  to  work  a  forfeiture  of  any 
lands,  which  belonged  to  any  subjects  of  the  Klni 
of  Great  BHtain  before  the  late  war,  or  to  pr2 
vent  proprietors  of  such  lands  from  selling  and  dis- 
posing of  the  same  to  any  inhabitant  of  any  of  the 
SP*5^  States."  It  is  not  Indeed  expressly  said, 
tlmt  the  proprietors  of  such  lands  may  maintain  ac- 


tions  for  the  possession  of  them,  but  this  is  clearly 
implied ;  for  lands  without  the  possession  are  of  no 
use,  and  whenever  the  law  gives  or  admits  a  right, 
it  gives  or  admits  also  everything  incident  there- 
to, as  necessary  to  the  enjoyment  and  exercise  of 
that  right ;  and  besides,  they  cannot  sell  their  lands 
till  they  first  get  possession  of  them ;  for  all  sales 
of  land  in  this  state,  whereof  the  grantor  is  dls- 

eoBsessed,  except  to  the  person  in  possession,  are 
y  express  statute  void :  so  that  the  plaintiff  is  not 
barred  of  her  title  or  right  of  acaon  either  at 
common  law  of  by  statute. 
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«•  the  arms  of  either  king  prevailed;  hut 
Frenchmen,  bom  while  the  Kings  of  England 
were  in  possession,  were  held  not  to  be  aliens 
when  that  possession  ceased,  and  might  hold 
lands  in  England.  7  Coke,  20  b.  is  express  to 
this  purpose,  and  in  2  Vin.  261,  pi.  11,  it  will 
be  seen,  that  this  doctrine  was  considered  as 
law  by  other  judges.  It  has  indeed  been  said 
that  CiUvin'a  Case  is  not  law,  and  his  reason- 
ing has  been  stated  to  be  servile  and  ridiculous. 
That  it  partakes  largely  of  the  auaint  pedantry 
of  the  times,  is  not  to  be  denied;  but  that  my 
Lord  Coke  would  lay  down,  and  take  such  painis 
to  prove,  a  false  position  of  common  law,  com- 
poits  not  with  his  character,  either  as  a  lawyer 
or  a  man;  and  the  case  of  the  commendams  is 
of  itself  enough  to  rescue  his  character  firom 
the  imjfutation  of  undue  servility.  Besides,  the 
detenmnation  in  Oalvin'a  Caae  has  never  been 
overruled  or  questioned :  it  is  supported  by  the 
names  of  the  venerable  Fleta,  ^racton  and 
Britton.  It  received  the  sanction  of  Lord  Chief 
Justice  Vaughan,  (Vaughan's  Rep.  285,)  of 
Lord  Hale,  as  may  be  seen  in  his  History  of  the 
Pleas  of  the  Crown;  and  in  4  Term  Bep.  308, 
the  same  doctrine  is  laid  down  as  the  modem 
311*]  law  of  Westminster  Hall,  by  •Lord 
Kenyon.  This  doctrine  that  the  anienati  should 
be  capable  of  inheriting  is  founded  in  justice; 
a  right  once  vested  ou^t  never  to  be  devested, 
unless  it  be  for  a  crime.  An  empire  is  rent 
asunder  by  a  revolution ;  the  individuals  of  each 
territory  mav  be  innocent;  if  guilty,  they  can 
only  suffer  the  punishment  annexed  by  law  to 
the  crime;  it  was  impossible  for  Daniel  Coxe 
to  commit  a  crime  against  New  Jersey,  which 
could  destrcyy  his  inheritable  blood,  that  being 
saved  even  on  conviction  of  treason. 

The  opinion  of  the  most  cdebrated  jurist  of 
oor  country  is  expressly  in  favor  of  my  position. 
Judge  Tucker,  in  his  notes  on  Bladcstone,  not 
only  considers  the  rule  in  Calvin's  Case  to  be 
law,  but  applies  it  to  the  antenati  Americans, 
who  he  says  may  hold  lands  in  both  countries. 
2  Tucker's  Bl.  Appen.  53,  note  c  But  it  is 
again  said  by  our  teamed  adversary,  that  this 
doctrine  of  the  common  law  is  derogatory  to 
the  feeling  and  character  of  freemen,  and 
altogether  inconsistent  with  our  present  formr 
of  government,  and  political  institutions;  it  is, 
however,  conceived  that  this  doctrine  contains 
in  it  no  principle  of  the  nature  ascribe  to  i^ 
and  that  its  results  are  especially  applicable  to 
our  political  system.  What  is  the  injunction 
of  the  common  lawT  not  that  a  man  shall,  like 
the  trees  of  our  forests,  be  planted  and  afflbced 
to  the  place  where  he  was  oom;  not  that  he 
shall  be  prohibited  from  bettering  his  condi- 
tion elsewnere;  it  restrains  not  the  right  of  emi- 
gration imder  proper  restraints  and  limita- 
tions; on  the  contrary,  the  subjects  of  this  law 
enjoj  more  liber^  in  this  respect  than  all  the 
rest  of  Europe.  It  only  says  to  them,  if  you  do 
emigrate,  you  shall  still  retain  the  privileges 
and  be  under  the  restraints  of  your  natural 
alleffiance.  What  can  be  discovered  in  this  de- 
rogatory to  a  freeman?  No;  it  should  rather  be 
oonsidered  as  an  invaluable  privile^;  the  price 
of  a  reasonable  and  prudent  restraint.  In  it  is 
only  heard  the  voice  of  exalted  patriotism,  say- 
ing to  her  children,  go  gain  your  support,  seek 
your  happiness  in  fairer  fields,  in  a  more  genial 
dime;  but  remember  (and  it  is  the  only  re- 
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straint  I  place  you  under)  raise  not  a  parricidal 
hand  against  your  native  land.  The  results  of 
this  doctrine  appear  to  me  peculiarly  appli- 
cable to  our  political  position.  We  are  not  a 
confederated  republic  *Our  general  [*31S 
government  is  composed  of  a  number  of  dis- 
tinct and  indepenaent  states,  uniting  under 
one  head  by  mutual  consent  for  common  bene- 
fit. But  an  event  may  happen,  (which  every 
good  man  should  join  with  my  Lord  Coke  in 
his  devout  prayer,  "that  God  of  his  infinite 
goodness  ana  merqy  may  prevent,")  time  may 
come  when  this  bond  of  union  may  be  broken, 
this  confederacy  dissolved,  and  these  sovereign- 
ties become  altogether  and  completely  independ- 
ent. In  this  event  what  securily  would  a  citizen 
of  one  state  have  for  his  lands  held  in  another, 
but  this  much  reprobated  maxim  of  the  com- 
mon lawT  With  it  all  would  be  safe;  we  were 
once  fellow  citizens;  we  owed  allegiance  to  a 
common  head;  we  never  can  be  aliens.  With- 
out it  our  lands  held  out  of  the  state  in  which 
we  live,  would  be  liable  to  escheat  on  the 
ground  of  alieni^. 

Let  us  not  affect  to  be  wiser  than  the  law. 
Let  us  noty  for  idle  theories,  absurd  as  well  as 
impracticable,  depart  from  those  principles 
which  have  secured  to  our  ancestors  the  com- 
plete enjoyment  of  their  liberty  and  property. 

2.  But  supposing  that  this  doctrine  of  tne 
common  law,  that  the  place  of  birth  does  con- 
clusively fix  the  character  of  a  subject,  should 
be  considered  as  not  applicable  to  the  case  of 
a  revolution  by  which  one  part  of  a  nation  is 
severed  from  the  other,  becomes  independent, 
and  forms  a  separate  government.  We  must 
then  search,  ew  neoeasitaie,  for  some  other 
principle,  as  a  substitute  for  the  common  law 
principle,  and  which  shall  denote  who  are  and 
who  are  not  members  of  the  new  community. 
Now,  the  natural,  the  onlj^  practicable  substi- 
tute, is  this,  that  those  residing  at  the  time  of 
the  revolution  in  the  territory  separating  itself 
from  the  parent  country,  are  subject  to  the  new 
government^  and  become  members  of  the  new 
community,  on  the  ground  either  of  tacit  con- 
sent evidenced  by  their  abiding  in  such  terri- 
tory; or  on  the  principle  that  every  individual 
is  bound  by  the  act  of  the  majority.  Hence  as 
birth  at  the  common  law  denotes  the  subject, 
so  residence  at  the  time  of  the  revolution  will 
draw  with  it  the  same  consequence.  The  great 
men  who  conducted  the  revolution  in  New 
Jersey  were  at  no  loss  to  discover  this  principle. 
They  recognized  it  by  their  constitution  and 
first  acts  of  legislative  power.  By  law  they 
claimed  all  nien  in  the  situation  of  D.  C.  to  l>e 
their  subjects.  This  brings  me  *to  the  [*313 
second  point,  which  was,  that  D.  C.  could  be 
no  alien  because  the  l^islature  of  New  Jersev 
proclaimed  him  a  subiect,  claimed  his  allegi- 
ance as  one,  and  punished  him  as  one  for  a 
breach  of  it,  without,  however,  taking  from 
him  his  inheritable  rights.  The  new  constitu- 
tion was  adopted  in  New  Jersey,  Juhr  2d,  1776. 
October  4th,  Wilson,  N.  J.  L.  4.  ^Aie  legisla- 
ture then  first  convened  under  it,  passed  their 
treason  act,  in  which  it  is  declared,  "that  all 
persons  abiding  within  the  state,  and  deriving 
protection  from  the  laws  thereof,  do  owe  alle- 
^nce  to  the  sovemment  of  this  state,  estab- 
lished imder  the  authority  of  the  people,  and 
are  to  be  deemed  members  thereof.'*  Then 
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they  ffo  on  and  declare  all  such  guilty  of  treason 
who  Siall  adhere  to  the  King  of  Great  Britain, 
savinff  the  corruption  of  blood.  D.  C,  as  the 
iuTjy  haye  found,  was  bom  in  New  Jersey,  was 
liying  and  abiding  in  the  state  at  that  time,  and 
adhered  to  the  British  by  joining  their  army 
more  than  one  year  afterwards. 

This  description  of  who  were  subjects  of  the 
state  of  New  Jersey,  was  always  closely  pur- 
sued by  the  legislature,  and  ended  in  the  seizins 
and  forfeiting  the  estates  of  all  those  who  haa 
withdrawn  within  the  British  lines,  and  so 
oould  not  be  attainted  on  trial,  according  to  the 
course  of  the  common  law. 

Wilson  N.  J.  L.  Appen.  5,  contains  the  next 
act;  it  is  an  act  of  tree  and  general  pardon. 
The  former  act  had  declared  who  were  sub- 
jects, who  could  offend;  this  offers  conditional 
pardon  on  their  return  to  their  allegiance,  and 
forfeits  the  personal  estate  of  those  who  did  not 
accept  proffered  grace.  Then  follow  the  several 
acts  of  December  8th,  1778,  Appen.  8;  of  April 
18th,  1778,  Wilson's  N.  J.  L.  43;  of  11th  Decem- 
ber, 1778,  in  which  the  same  description  of 
subjects  given  in  the  first  act  is  confirmed ;  pro- 
visions made  to  punish  them  if  they  persist  in 
their  rebellion  to  the  state,  which  ends,  and  in 
this  case  did  end,  in  the  entire  confiscation  of 
the  real  and  personal  estate  of  the  offending  sub- 
ject. It  was  observed  on  these  acts,  that  they 
appeared  to  be  rather  of  a  fiscal  nature  than  any 
other,  and  were  not  so  much  designed  to  pre- 
scribe duties,  and  punish  transgressions,  as  to 
bring  money  into  tne  treasury.  Such  an  object 
would  have  been  imjust  and  pitiful,  and  was 
never  contemplated  at  the  time  they  were  en- 
acted. No;  the  patriots  of  that  day  had  a 
814*]  more  sublime  object.  *Their  great  ob- 
ject was  independence.  By  these  acts  they 
meant  to  legitimate  the  revolution  by  the  su- 
preme }-ower  of  the  people.  Thev  proclaim 
their  ne^*  and  republican  government.  They  de- 
clare whom  they  consider  as  the  members  com- 
posing this  new  community.  They  proceed  to 
impose  the  duties  arising  out  of  their  new  con- 
dition, and  to  enforce  the  performance  of  these 
duties  by  the  sanction  of  adeauate  punishment 
for  their  violati'^n.  They  dia  not,  it  is  true, 
pass  attainder  acts  affecting  the  person  of  the 
offender,  because  such  acts  were  aeemed  incon- 
sistent with  their  avowed  principles.  Such  acts 
^  to  take  the  life  of  a  man  without  trial  by 
jury;  to  convict  him  of  personal  offenses  in  his 
absence,  aeainst  a  maxim  of  the  law.  These  ob- 
stacles did  not  exist  in  so  strong  a  degree  in 
proceedings  in  rem,  which  ended  in  punishment 
by  loss  of  property.  Fiscal  considerations  then 
had  nothing  more  to  do  with  this  subject  than 
they  have  with  all  other  cases  of  crimes  pun- 
ished by  forfeiture  or  pecuniary  mulcts.  They 
are  but  consequences  of  the  crime,  not  objects  of 
the  law.  The  2d  section  of  the  last  act,  which 
punishes  treasonable  acts  between  the  19th.  of 
April,  1775,  when  the  civil  war  first  broke  out, 
and  the  4th  of  October,  1776,  when  the  treason 
act  passed,  it  was  said,  was  particularly  subject 
to  this  objection;  for  it  was  urged,  as  this  re- 
lated to  a  period  prior  to  the  establishment  of 
the  new  government,  and  before  there  was  a 
treason  act,  there  could  be  no  other  ground  for 
the  provision.  I  conceive  the  learned  gentlemen 
equally  mistaken  in  this  suggestion.  It  is  well 
known  in  New  Jersey  that  government  did  not 
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oease  between  these  da^  The  people  goremed 
themselves  in  their  primitive  capacity  by  com- 
mittees of  safety  in  each  county,  and  b^  a  pro- 
vincial confess.  This  congress  did,  in  fact, 
pass  an  ordinance  of  treason  soon  after  the  war 
commenced,  containing  the  same  provisions  with 
the  treason  act  of  the  4th  October,  1776.  This 
section  then  referred  to  this  notorious  fact,  and 
was  designed  to  £[ive  the  sanction  of  tiie  legfB' 
lature  to  the  provisions  of  that  ordinance.  And 
both  this  ordinance  and  this  section  of  the  act, 
contained  in  them  nothing  more  than  the  prin- 
ciple acted  on  throughout  the  war,  that  Ameri- 
cans could  at  no  period  legally  act  against  this 
coimtry,  but  were  bound  to  take  its  part  from 
the  first  hour  the  sword  was  drawn.  What» 
then,  is  the  fair  result  of  all  these  provisions  T 
We  see  an  old  ffovemment  dissolved  and  a  new 
one  created.  The  people  at  first,  and  their  rep- 
resentatives afterwards,  declare  *b^  law,  [*315 
all  men  abiding  within  their  territory  subjects 
of  the  new  government.  They  pass  treason  acts, 
define  allegiance,  and  inforce  its  duties  by  Umb 
accustomed  sanctions  of  the  law.  These  laws 
operated  on  D.  C.  He  was  an  abider  within 
their  territory.  Ihey  claim  him  as  a  subject, 
and  punish  him  for  refusing  to  yield  obedienoe. 
Shall,  then,  this  same  government,  which  with  a 
voice  of  thunder  proclaimed  him  a  subject,  and 

Sunished  him  as  one,  or  shall  an  individual  on- 
er its  laws  now  say  to  him,  you  are  an. alien T 
Shall  he  be  declared  a  subject  to  punish  him 
and  an  alien  to  pimish  him?  A  subiect  to  take 
all  he  has,  and  an  alien  to  prevent  his  acquiring 
any  in  future?  Shall  he  be  made  poor  by  citi- 
zenship, and  be  kept  poor  for  want  of  itT  No, 
I  apprehend  not.  The  government,  and  all 
claimmg  through  its  laws,  are  estopped  to  say 
he  is  an  alien,  and  no  act  of  his,  as  I  shall  di- 
rectlv  show,  would  alter  his  condition.  The 
legislature  never  meant  to  adopt  such  incon- 
sistent and  repugnant  principles.  Thev  car- 
ried throuffh  their  work  correctly  on  their  own 
plan.  It  is  by  pursuing  now  an  opposite  one 
on  a  scheme  of  private  mterest  that  the  incon- 
gruity is  produced.  They  had  a  right  to  declare 
the  colonists  members  of  the  new  sovenmient» 
on  the  clear  republican  principle  that  the  minor- 
ity must  yield  to  the  majority.  But  they  had 
no  intention  of  poin^  further  by  illegally  taking 
from  them  their  birthright,  their  capacity  to 
inherit  lands.  These  laws  also  destroy  at  onoe 
the  fanciful  doctrine  of  election  in  case  of  eivil 
wars.  It  may,  for  aught  I  know,  be  just 
enough  to  give  men  a  free  election  in  such  eases 
to  adnere  to  the  old,  or  to  join  the  new  govern- 
ment. But  then  was  the  time  to  have  acted  on 
this  magnanimous  principle.  The  legislature 
adjured  it;  they  dedared  by  their  treason  act 
that  no  Jerseyman  had  an  election  to  join 
against  his  country. 

The  learned  counsel  seemed  to  yield  to  the 
force  of  this  conclusion,  so  far  as  respected  the 
period  from  the  commencement  of  the  war  to 
the  treaty  of  peace ;  but  at  the  era  of  the  peace 
he  says,  Mr.  C.  had  a  right  to  continue  a  Brit- 
ish subject,  which  he  did,  and  so  has  become 
an  alien.  But  we  have  shown  him  to  have  once 
been  a  subject  of  the  state  of  New  Jersey  by 
their  own  concession;  that  is  to  say,  from  the 
commencement  of  the  war  to  the  treaty  of  1783. 
This,  then,  opens  to  me  Uie  last  point  I  propose 
to  treat. 
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316*]  •Sd.  D.  C.  liaving  once  been  a  subject 
of  New  Jersey,  it  was  not  m  his  power,  without 
the  concurrence  of  New  Jersey  expressed  by  leg- 
islatiye  act,  tojbecome  an  alien.  ^  And  if  he  pos- 
sessed the  power,  he  never  exercised  it. 

The  modem  theory  of  expatriation  has  been 
relied  on;  nay,  our  adversaries  seem  to  place 
their  cause  on  it;  a  narrow  point  indeed  where- 
on, in  a  common  law  court,  to  defend  an  eject- 
ment I  and  what  becomes  of  It  when  we  reflect 
that  the  common  law  expressly  prohibits  this 
supposed  right  of  expatriation,  ^hat  the  consti- 
tution of  New  Jersey  expressly  adopts  this  com- 
mon law,  and  that  the  legislature  have,  by  par- 
ticular act,  enacted  and  incorporated  into  their 
system  the  common  law  doctrine  of  allegiance? 

1.  By  the  common  law,  expatriation  is  not 
barely  not  permitted,  but  it  is  distinctly  pro- 
hibited. The  maxim  of  that  law  is  nemo  potest 
exuere  patriam.  By  the  common  law,  allegi- 
ance is  perpetual.  Bracton,  Coke,  Hale,  Fos- 
ter, and  Blackstone  consider  this  as  a  funda- 
mental principle  of  that  law.  Mr.  Swift,  1  vol. 
L.  C.  164,  very  properly  observes,  that  this  is 
the  law  of  such  of  the  United  States  as  have 
adopted  the  common  law  without  altering  this 
principle. 

2.  The  22d  section  of  the  constitution  of  New 
Jersey  adopts  the  common  law  of  England  gen- 
erally, except  such  parts  as  are  inconsistent 
with  the  rights  and  privileges  of  that  charter. 
The  gentlemen  have  relied  on  this  exception: 
and  the  only  question  must  be,  whether  this 
doctrine  of  the  common  law  is  inconsistent  with 
the  rights  and  privileges  of  that  constitution. 
Now  I  am  at  a  loss  to  discover  how  perpetual 
allegiance  to  the  government  established  in  New 
JttTKy  under  the  authori^  of  the  people,  can  be 
inconsistent  with  the  rights  of  that  charter 
which  created  and  set  in  motion  that  very  gov- 
ernment. What  is  the  true  meaning  of  this 
exception  in  the  22d  section?  what  are  the 
rights  secured  by  that  charter?  The  princip&l 
are,  a  republican  form  of  government;  legisla- 
tive council  and  general  assembly;  annual  elec- 
Hon;  freedom  of  conscience  in  matters  of  re- 
ligion; trial  by  jury,  Ac  These  are  the  risrhts 
alluded  to;  and  it  is  easy  to  see  that  all  those 
parts  of  the  common  law  which  grow  out  of  the 
monarchy  of  England  were  inconsistent  with 
these  rights.  But  not  so  is  that  principle  which 
817*]  would  transfer  the  sacred  dut^  of  •al- 
legiance, formerly  due  to  the  king,  with  equal 
force  and  effect  to  the  new  sovereign,  the  peo- 
ple themselves. 

It  was  further  stated  that  the  preamble  of 
the  constitution  asserts  fundamental  principles 
which  are  inconsistent  with  this  common  law 
Botion  of  allegiance,  such  as  that  all  power  is 
derived  from  the  people;  that  protection  and 
allegiance  are  reciprocal;  that  when  a  prince 
Tiolates  the  fimdamental  laws  he  abdicates  and 
dissolves  the  government,  and  remits  the  people 
to  their  primitive  rights.  This  is  all  very  true ; 
but  it  is  equally  true  in  England  by  the  com- 
mon law  as  here :  it  leaves  the  doctrine  of  alle- 
g'ance  where  it  was;  but  on  great  occasions 
ansfers  the  duty  of  that  allegiance  from  one 
man  to  another;  or  from  one  form  of  govem- 
nent  to  another.  These  principles  were  all  rec- 
ognized and  acted  upon  in  England  in  the 
revolution  of  1688.  But  did  that  revolution 
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change  the  doctrine  of  perpetual  allj^ance? 
No!  it  transferred  it  from  James  to  William, 
hut  the  law  remained  the  same.  The  same 
turn  was  attempted  to  be  given  to  this  event  in 
M'Donald^a  Caae,  Foster's  C.  L.  60,  but  it  was 
repelled  by  the  court,  not  only  as  unfounded  in 
law,  but  even  as  bringing  a  reproach  on  that 
glorious  revolution.  Then  not  being  within  the 
exception,  it  stands  on  the  broad  basis  of  the 
common  law,  which  the  people  of  New  Jersey 
have  thought  proper  to  adopt,  and  which,  I 
trust,  they  will  not  be  soon  persuaded  to  throw 
away. 

3.  But  the  common  law  doctrine  of  allegiance 
has  been  expressly  enacted  into  our  code  by  the 
legislature  of  New  Jersey.  Wilson's  N.  J.  L.  4. 
The  treason  act  adopts  the  common  law  defini- 
tion and  division  of  allegiance  in  its  very  lan- 
guage and  terms :  ''whereas,  all  persons  abiding 
within  this  state,  Ac,  do  owe  allegiance  to  the 
government  of  this  state,  and  are  to  be  deemed 
members  thereof,"  and  "all  persons  passing 
through,  Ac,  owe  temporary  allegiance."  Here, 
then,  we  have  an  exact  common  law  description 
of  permanent  and  local  allegiance.  Afterwards 
the  act  proceeds  to  define  the  crime  of  treason, 
in  which  it  pursues  the  provisions,  and  uses  the 
veiT  words,  (Mutatis  mutandis)  of  the  statute 
of  Edward  III.  Now,  what  is  the  conclusion? 
The  people,  in  their  very  constitution,  adopt 
the  common  law;  the  legislature  take  up  tne 
common  law  idea  and  division  of  allegiance,  and 
pursue  even  the  English  statute  of  treasons  as 
fnr  as  it  was  in  any  manner  applicable. 
•The  common  law  import  of  the  term  al-  [•SIS 
legiance  being  settled,  it  follows  conclusively 
that  the  words  must  receive  the  same  interpre- 
tation when  introduced  into  the  statute.  That 
common  law  expressions  must  receive  the  com- 
mon law  exposition,  is  too  clear  to  admit  of 
doubt.  Hence  we  find  that  the  advocates  of 
the  doctrine  of  expatriation  have  endeavored,  by 
all  means,  to  get  rid  of  them.  It  is  matter  of 
curiosity  to  look  into  3  Dallas,  141,  to  see  the 
pains  the  learned  gentlemen  who  then  first 
broached  this  doctrine,  took  to  get  rid  of  ex- 
pressions having  a  fixed  meaning  by  the  com- 
mon law.  The  terms  allegiance  and  subject 
were  thought  to  contain  sounds  discordant  to 
the  ears  of  a  freeman:  Obedience  and  citimi- 
ship  were  to  be  substituted.  Allegiance  was 
feudal;  it  denoted  only  the  submission  of  a 
slave  to  his  master.  It  was  monarchical;  unr 
worthy  a  republican,  who  ought  not  to  owe  al* 
legiance  even  to  the  people  themselves.  In 
short,  it  could  not  exist  in  a  free  country.  The 
term  subject  was  also  disgraceful:  A  subject 
must  have  a  master;  that  master  must  be  a 
tyrant,  and  of  course  the  appellation  was  only 
fit  for  slaves.  But  citizen  was  a  name  worthy 
of  a  freeman,  and  the  true  name  by  which  a 
republican  was  to  be  known.  The  gentlemen 
show  their  discretion  in  trying  to  get  rid  of 
terms  of  known  signification  and  import,  and 
substitute  in  their  stead  the  most  uncertain  and 
vague.  But,  unfortunately  for  the  argument 
in  this  case,  the  plain  men  who  formed  tne  con- 
stitution of  New  Jersey  were  not  carried  away 
by  such  refinements.  They  supposed  (perhaps 
weakly)  that  allegiance  might  be  due  to  ths 
people  as  well  as  to  the  king,  and  that  even  a 
republican  might  be  called,  without  offense,  a 
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Bubjeety  provided  Ills  master  was  the  law. 
Therefore,  they  adopted  these  terms  of  known 
signification;  and  these  expressions  must  be 
explained  according  to  their  known  and  estab- 
lisned  legal  import  at  the  common  law.  But 
even  if  uie  common  law  and  the  constitution 
and  law  of  New  Jersey  did  admit  this  idea  of 
expatriation,  it  might  be  safely  contended  that 
Danid  Goxe  never  exercised  the  supposed  right. 
An  act  of  this  kind  to  work  sucn  important 
consequences  should  be  unequivocal,  and  cer- 
tainly intended  by  the  person  to  produce  the 
effect.  If  it  might  exist  consistently  with  the 
continuance  of  his  former  connections  it  shall 
not  be  construed  to  dissolve  them.  Now,  his 
removal  to  England  and  remaining  there  ever 
since,  is  no  act  of  expatriation.  Having  traded 
as  a  British  merchant  is  not  inconsistent  with 
819*]  our  position.  *It  has  been  determined 
in  Westminster  Hall  that  a  British  subject  nat- 
uralized here,  is  an  American  merchant  within 
the  treaiy  of  1774,  and  may,  as  such,  trade  to 
the  East  Indies  against  the  charter  to  that  com- 
pany. Neither  can  the  fact  of  receiving  com- 
pensation from  the  British  government  for 
losses  during  the  war  be  considered  as  an  ex- 
patriation. That  was  common  to  all  the  roy- 
alists ;  vet  those  who  returned  have  always  been 
received  as  subjects  on  taking  the  oaths  of  al- 
liance. Much  less  can  the  circumstance  of 
his  calling  himself  a  British  subject  alter  his 
condition.  If  he  had  called  himself  an  Ameri- 
can citizen  without  right,  it  would  not  make 
him  such;  so  if  he  is  really  a  subject  of  New 
Jersey,  in  the  contemplation  of  the  law  of  the 
state,  his  calling  himself  a  subject  of  Great 
Britain  would  not  make  him  an  alien  to  New 
Jersey.  But  Mr.  Coxe  was  correct  in  calling 
himself  so;  he  was  bom  such,  and  is  such;  but 
the  state  of  New  Jersev,  by  declaring  him  a  sub- 
ject, and  punishing  him  as  such,  have  also 
taken  him  as  their  subject;  and  by  law  have 
only  done  what  is  commonly  produced  by  the 
act  of  the  party;  that  is  to  say,  created  a  kind 
of  double  allegiance;  a  matter  which  happens 
here  every  day  in  the  case  of  the  naturalized 
Englishmen. 

'nie  course  I  have  pursued  relieves  me  from 
the  task  of  following  the  gentlemen  through  the 
general  research  th^  have  made  to  support  the 
right  of  expatriation.  If  the  common  law  pro- 
hibits it;  if  the  people  of  New  Jersey  have 
adopted. that  common  law,  and  the  legislature 
enacted  its  provisions,  it  matters  little  what 
foreign  jurists  think  of  this  question. 

I  will  make  but  a  few  very  general  remarks. 

1st.  If  the  known  maxims  of  the  common  law 
are  to  be  disregarded,  and  titles  to  land  tested 
by  the  reasoning  of  modem  writers,  and  by  gen- 
eral principles  of  abstract  right,  the  learned 
coimsel  against  us  have  overlooked  a  very  im- 
portant point.  They  should  have  examined 
their  own  objection  and  tried  how  that  would 
comport  with  the  theory  of  modem  times.  The 
reasons  on  which  the  disability  of  an  alien  to 
hold  lands  is  foimded  may  be  truly  said  to  be 
more  unsatisfactory  than  those  on  which  the 
doctrine  of  allegiance  is  founded;  and  the  pol- 
icy of  the  United  States,  with  such  an  immense 
820*]  wilderness  to  subdue,  seems  to  *point 
out  the  propriety  of  inviting  foreigners,  by  all 
the  inducements  which  a  clear  right  to  hold 
lands  brings  with  it,  to  populate  that  wilder- 
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ness.  The  reasons  for  the  exclusion  were  partlr 
feudal,  and  all  such  have  ceased  to  exist  with 
that  system;  and  partly  political,  and  those 
rendered  by  my  Lord  Coke  are  of  little  weighty 
and  doubtful  policy,  since  the  extension  of  trade 
and  the  increase  of  mon^.  But  the  gentlemen 
are  reduced  to  the  necessi^  again  of  being  in- 
consistent; they  adhere  with  inflexibility  to  one 
maxim  to  exclude  our  title,  and  repudiate  an- 
other more  important,  clear,  and  settled,  to  ef- 
fect the  same,  purpose. 

2d.  If  this  tmnff  called  expatriation  reaUy  ex- 
ists as  a  right,  it  can  only  be  foimded  on  mu- 
tual consent.  Not  only  the  party  who  gives  up 
his  allegiance  but  the  state  must  accede  to  it. 
This  public  consent  can  be  expressed  only  in  one 
way  by  law:  hence  it  follows  that  if  the  righ^ 
strictly  speaking,  exists,  it  must  be  dormant 
until  put  in  motion  by  law.  This  law  will  reg- 
ulate the  forms,  settle  the  terms,  and  determine 
the  consequences  of  expatriation.  As  it  is  now 
contended  for,  it  is  without  any  such  restric- 
tions. A  man  may  shake  off  his  allej^ance  ooe 
year  and  put  it  on  again  the  next;  it  may  go 
and  come  as  often  as  whim  and  caprice  shall 
dictate.  The  state  of  New  Jersey  have  never 
recognized  by  law  this  right;  much  less  have 
the^  regulated  it:  until  they  have,  it  must  re- 
mam  useless  and  inoperative.  No  state  in  the 
Union  but  Virginia  has  passed  an  act  recog- 
nizing and  regmating  the  right  of  expatriation. 

3d  and  lastly.  The  treaties  between  the 
United*  States  and  Great  Britain  which  have 
also  been  used  against  us,  so  far  from  aiding  the 
gentlemen,  are  against  them.  That  of  17S8 
stipulates  that  no  future  loss  shall  happen  on 
account  of  the  part  taken  bv  those  in  the  situa- 
tion  of  Mr.  Coxe,  during  the  war.  But  if  his 
right  to  inherit  lands  is  taken  from  him  for 
that  reason,  he  has  sustained  a  future  loss.  The 
only  fair  and  liberal  construction  of  this  treaty 
is,  that  the  royalists  were  by  it  restored  to  aU 
rights  which  they  possessed  before,  not  ac- 
tually devested  and  TOne  at  the  time  of  that 
treaty.  The  treaty  of  1794  recognizes  the  idea 
that  the  cmtenati  might  hold  lands,  and  stipu- 
lates that  their  heirs  may  do  the  same.  Both 
together,  we  apprehend,  fully  protect  the  right 
of  Mr.  Coxe.  It  could  not  be  denied  but  that  if 
Miss  Coxe,  the  intestate,  had  been  herself 
*a  British  subject,  that  Mr.  Coxe  might,  [*321 
within  the  very  letter  of  that  treaty,  have 
claimed  as  her  heir.  It  would  be  harsh  indeed 
to  put  him  in  a  worse  condition,  because  she 
was  a  subject.  On  the  whole,  it  is  submitted 
that  the  jud^ent  below  ought  to  be  affirmed. 

Ingersoll,  in  reply.  The  doctrines  advanced 
upon  the  present  occasion,  are,  to  me,  novel, 
strange,  and  alarming. 

That  the  poatnaii,  against  whom  we  have  no 
cause  of  complaint,  should  be  excluded,  while 
the  antenafi  are  preferred  who  injured  us.  That 
the  French  who  aided  us  are  called  aliens,  while 
the  British  loyalist  refugee  may  hold  lands  as  a 
citizen,  is  a  language  I  do  not  understand.  If 
the  law  is  so,  it  is  strange,  and  I  must  abandon 
an  idea  I  have  always  cherished,  that  the  rules 
of  law  were  founded  in  sound  sense. 

Daniel  Coxe,  being  more  than  twenty-one 
years  of  age  at  the  commencement  of  the  revo- 
lution, adheres  uniformly  to  the  British  inter- 
est in  attempting  to  reduce  the  United  States 
to  submission  to  British  daims.    The  attempt 
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failing,  at  the  conclusion  of  the  war,  he  quits 
this  country,  settles  in  England,  daims  to  oe  a 
British  subject,  and  is  so  i^knowledged  by  that 
government  from  1777  to  1805. 

In  1802,  a  relative  dies  in  New  Jersey,  to 
wbom  Daniel  Coxe  is  next  of  blood,  and  claims 
to  succeed  by  right  of  descent  as  an  American 
citizen.  The  next  of  blood,  who  is  a  citizen  of 
the  United  States^  excepts  to  him  as  an  alien, 
and  claims  in  her  own  riffht. 

I  make  two  questions  in  this  cause. 

1.  Did  Daniel  Coxe  expatriate  himself  T  This 
question  ^  is  naturally  subdivided  into  cwo 
others,  viz.:  Had  he  a  right  so  to  doT  and  has 
he  exercised  that  right  T 

2.  Did  such  expatriation  incur,  the  disability 
of  alienage  T  and  is  he  thereby  prevented  from 
taking  lands  by  descent  in  the  United  States? 

I  ask,  (and  it  is  a  Question  of  magnitude,) 
could  Daniel  Coxe,  and  has  he  expatriated  him- 
self and  become  a  subject  of  the  king  of  Great 
Britain  T 

822*]  rrhis  is  a  new  case  in  the  history  of 
nations,  to  which  the  little  case  of  Calvin,  the 
Scotchman  bears  no  proportion. 

The  revolution  which  dismembered  the 
migh^  empire  of  BriUin,  is  a  subject  of  curi- 
OQB,  of  interesting,  and,  as  introductory  on  this 
occasion,  of  profitable  contemplation.  Its  lead- 
ing principle  was  the  reverse  of  what  has  been 
stated  b^  the  opposite  counsel,  or  I  am  ignorant 
of  its  origin  and  design. 

I  insist  that  when  the  authority  of  the  mother 
country,  as  it  was  called,  was  rejected,  the  in- 
habitants of  the  former  colonies  were  so  far 
in  a  state  of  nature,  that  eadi  man  was  at  lib- 
erty to  choose  his  side;  remain  a  subject,  or 
become  a  citizen.  This  interval  of  election  con- 
tinned  until  new  systems  of  government  were 
formed,  adopted,  and  organirod,  after  which 
Miod  (not  previously)  residence  was  an  im- 
Med  assent  to  share  the  fortunes  and  the  des- 
TOes  of  the  United  States.  In  Pennsylvania 
tte  rule  was  practically  exemplified  in  the 
liemorable  ease  of  Chapman,  the  British  light 
horseman,  charged  with  treason.   1  Dall.  53. 

When  government  is  regularly  established,  a 
majority  with  propriety  covems  the  minority; 
to  institute  it  legally,  individual  assent  is  nec- 
essary, or  it  deserves  the  name  of  usurpation, 
and  ought  to  be  execrated  as  tyranny.  I  Wil- 
son's Works,  316,  317. 

New  Jersey  proeeeda  in  a  temperate,  mild  and 
correct  course.  The  constitution  of  the  2d  of 
July,  1776,  oflfers  the  right  of  suffrage  without 
imposing  its  exercise  on  all  the  iSiabitants. 
Constitution  of  New  Jersey,  s.  2,  3,  4,  13. 

In  perfect  conformity  to  the  principle  for 
which  I  contend,  treason  could  not  be  com- 
mitted, even  by  joining  an  invading  army,  un- 
tO  after  the  4th  of  October,  1776.  Wilson's 
New  Jersey  Laws,  p.  4.  The  period  is,  in  effect, 
extended  by  the  provisions  of  the  act  of  the  5th 
of  June,  1777,  offering  to  restore  to  the  rights 
of  freemen  all  who  would  return  and  comply 
with  certain  conditions  by  the  1st  of  August 
then  next. 

823*]  *In  1777,  Daniel  Coxe  joins  the  enemy 
as  a  fugitive  and  offender;  and  in  August  of  the 
same  year,  an  inquisition  is  held  to  forfeit  his 
real  estate  for  treason  supposed  to  be  com- 
mitted about  the  9th  of  April  preceding,  and 
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judfB^ent  was  rendered  thereon  in  February, 
1779. 

The  counsel  opposed  to  us  exultingly  say, 
Daniel  Coxe  is  by  this  means  recogni^  as  a 
citizen  charged  with  the  crimes  incident  to  that 
character  only,  and  entitled  in  return  to  the 
privilege  of  holding  land,  and  cite  authorities 
in  support  of  the  position.  1  Bl.  Com.  871,  2 
Bl.  Com.  249. 

We  admit  that  he  could  take  lands;  so  might 
an  alien,  but  he  could  not  hold  in  either  capac- 
ity. In  high  treason  the  forfeiture  of  lands  ac- 
crues not  from  the  time  of  conviction,  but  from 
the  date  of  the  offense. 

If  the  right  of  election  had  passed,  the  right 
of  expatriation  succeeded. 

I  am  told  at  the  commencement  of  the  argu- 
ment that  I  misimderstand  and  misapply  terms, 
and  consider  as  synonymous,  what  are  entirely 
distinct,  if  not  of  opposite  meaning,  expatria- 
tion and  emigration.  That  the  last  is  of  nat- 
ural right,  the  former  of  municipal  regulation. 
That  emigration  cannot  be  restrained,  but  ex- 
patriation requires  the  consent  of  the  govern- 
ment. Emigration  only  suspends  the  activity 
of  allc|^ance;  expatriation  dissolves  it,  pre- 
cludes nom  taking  lands,  and  renders  the  issue 
aliens. 

This  suggestion  accords  perfectly  well  with 
the  views  of  my  learned  antagonist;  but  does 
he  show  any  authority  in  support  of  his  expla- 
nation? None:  it  is  the  of&pring  of  his  own 
creative  imagination. 

Is  it  credible  that  the  conventions  of  Penn- 
sylvania, Kentucky,  and  Vermoni^  thought  it 
necessary  to  restrain  their  legislatures  from 
preventing  temporary  absences  of  their  citizens 
retaining  their  political  connections  within  their 
respective  states? 

*A  train  of  reasoning  is  unnecessary  [*324 
on  this  point;  I  find  the  text  and  the  comment 
together.  1  Wilson's  Works,  311,  Tucker's 
Blackstone,  vol.  1,  part  2,  App.  p.  96.  Has  a 
state  the  rirfit  to  prohibit  the  emigration  of  itf 
members?  May  a  citizen  dissolve  the  connec- 
tion between  him  and  his  country?  Judge 
Tucker  considers  expatriation  and  emigration 
of  the  same  import.  In  Judge  Wilson's  works 
the  word  expatriation  is  not  used  in  the  whole 
lecture.  The  9th  article  and  the  25th  section  of 
the  Constitution  of  Pennsylvania  is  introduced, 
and  the  whole  course  of  argument  shows  the 
word  emigration  is  to  be  understood  as  co-ex- 
tensive with  expatriation. 

Taking  the  word  emigration,  then,  in  its  most 
extensive  sense,  is  the  right  of  expatriation,  as 
has  been  represented,  the  mere  whim  of  modem, 
fanciful,  theoretical  writers?  I  say  it  is  aa 
ancient  as  the  society  of  man. 

It  is  only  by  establishing  the  converse  of  the 
proposition,  the  common  law  idea  that  the  nat- 
ural bom  subject  of  one  prince  cannot^  by 
swearinff  allegiance  to  another,  or  by  any  other 
act,  discharge  himself  from  his  allegiance  to  the 
former,  that  the  principle  of  emigration  can  be 
made  a  matter  of  doubt.  1  TuS:.  Bl.  part  2, 
App.  p.  90.  I  deny  that  this  common  Utw  prin- 
ciple is  founded  in,  or  consonant  to,  the  divine 
law,  the  law  of  nature,  the  law  of  nations,  or 
the  constitution  of  the  state  of  New  Jersey. 
The  Bible  is  the  most  venerable  book  of  an- 
tiquity; there  we  find  expatriation  practiced, 
approved,  and  never  restrained.    The  family 
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of  Jacob  become  subjects  to  the  Egyptian  mon- 
ardi.  Moses  abandoned  Eg^t,  his  native  land, 
and  David  left  Saul,  his  prince. 

The  law  of  nature,  abstractedly  considered, 
knows  neither  prince  nor  subject.  From  this 
source,  therefore,  the  common  law  principle 
cannot  be  derived. 

Particular  nations  have  prohibited  their  peo- 
ple from  migrating  to  another  country,  but  the 
prohibition  did  not  arise  from  the  practice  of 
nations  towards  each  other.  At  Athens  after  a 
325*]  man  examined  the  laws  of  *the  republic, 
if  he  did  not  approve  of  tuem,  he  was  at  liberty 
lo  quit  the  country  witn  his  effects.  By  the 
constitution  of  the  Roman  commonwealtn,  no 
dtizen  could  be  forced  to  leave  it,  or  not  to 
leave  it,  when  made  a  member  of  another  which 
he  preferred.  Even  under  the  emperors,  as 
long  as  any  remains  of  liberty  continued,  it  was 
a  rule  that  each  one  might  choose  the  state  of 
which  he  wished  to  be  a  subject  or  citizen. 
Where  did  the  Romans  ttet  their  lawsT  From 
the  Grecians.  Where  did  the  Grecians  get  their 
lawsT  From  the  Eastern  nations — ^the  aborig- 
ines of  the  earth.  The  right  of  expatriation, 
therefore,  as  far  as  we  can  trace  it,  has  been 
recognized  in  the  most  remote  anti(^uity. 
Among  modem  nations  the  practice  is  various; 
the  li&scovites  forbid  it;  in  Switzerland  it  is 
permitted:  some  princes  consider  their  subjects 
as  riches,  as  flocks  and  herds,  and  their  edicts 
correspond  to  these  false  notions.  Vattel,  b.  1, 
e.  10,  s.  225.  Consult  jurists,  Grotius,  Puffen- 
dorf,  Burlamaqui,  Vattiel;  they  are  of  opinion, 
that  every  man  has  a  natural  right  to  migrate, 
imless  restrained  bv  laws,  and  that  these  can- 
not restrain  the  rignt  but  under  special  circum- 
stances, and  to  a  limited  degree.  The  strong 
and  masculine  understanding  of  Mr.  Locke  re- 
volted at  the  illiberal  ideas  of  English  juris- 
prudence in  this  particular;  he  examined  the 
right  claimed  to  prohibit  emigration,  and  de- 
clares that  examples  of  emigration  are  frequent 
in  history,  profane  and  sacred,  and  that  it  has 
been  the  practice  from  the  banning  of  the 
world  to  the  time  he  wrote.  \^^ckefort  has  a 
section,  the  title  of  which  is,  the  prince  may 
employ  foreigners  in  his  embassies,  even  in  their 
43rwn  ooimtry.  Wyckefort,  p.  116,  119.  After  a 
narrative  in  which  he  shows  that  this  had  been 
the  practice  of  Europe,  he  proceeds  to  consider 
its  propriety,  which  ne  infers  from  the  right  of 
expatriation.  Mr.  Rawle  has  read  as  cited, 
that  passage,  to  which  Mr.  Tilghman  did  not  re- 
fer, and  omitted  to  answer  what  Mr.  Tilghman 
did  read. 

Lastly,  the  Constitution  of  New  Jersey  Is 
founded  on  sentiments  which  repel  the  idea  of 
perpetual  allegiance,  and  imply  and  include  the 
rignt  of  expatriation. 

Whatever  diversity  there  may  have  been  in 
326*]  the  sentiments  *of  writers,  and  in  the 
laws  and  practices  of  states  on  the  subject  of 
emigration  in  general,  there  never  has  been  a 
doubt  in  this  country,  but  that  when  a  civil  war 
takes  place  each  member  of  the  society  has  a 
right  to  choose  his  side. 

The  first  view  we  have  of  New  Jersey  and 
Daniel  Coxe,  is  in  a  state  of  enmity;  the  state 
treating  him  as  a  refugee;  Daniel  Coxe  declar- 
ing himself  a  British  subject,  acting  in  concert 
with  an  invading  army. 

Trace  the  circumstances  distinctly,  and  we 
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shall  find  the  right  of  election  between  the  two 
governments  restored  to  him,  and  that  he  ex- 
patriates himself  with  the  consent  of,  if  not 
propelled  thereto,  by  the  state  of  New  Jersey. 

On  the  11th  of  December,  1778,  the  legislar 
ture  of  New  Jersey  passed  an  act  whereby  they 
disfranchise  all  persons  who  were  of  the  char- 
acter,^nd  had  pursued  the  conduct,  of  Daniel 
Coxe.  At  the  treaty  of  peace,  his  treason  was 
canceled,  forgiven,  buried  in  oblivion,  or  at 
least  remembered  only  to  prevent  restitution  of 
his  forfeited  estates.  The  disfranchising  act 
continued  in  full  operation  imrepealed,  and  un- 
affected by  the  restoration  of  harmony  between 
the  two  countries.  Under  these  circumstances 
he  had  his  choice;  he  might  have  returned  to 
New  Jersey,  or  to  any  other  state.  The  prin- 
ciples of  the  Constitution  justified  him  in  be- 
coming a  British  subiect,  within  the  rules  of 
expatriation,  as  stated  by  the  opposite  counsel. 
That  he  made  his  choice  is  proved  by  unequiv- 
ocal evidence  that  leaves  no  room  for  doubt  or 
controversy  as  to  the  fact. 

Mr.  Rawle  has  himself,  enumerated  eight 
heads,  under  which  the.  evidence  of  his  expa- 
triatinfir  himself,  and  becoming  a  British  sub- 
ject may  be  classed;  1.  Joining  the  British 
army  in  1777;  2.  Voluntary  residence  with 
them  at  Philadelphia  and  New  York;  3.  Hold- 
ing civil  offices  under  the  king;  4.  Trading  as 
a  British  merchant;  6.  Holding  lands  as  a 
trustee;  6.  Receiving  pensions  and  rewards  as  a 
British  subject;  7.  Describing  himself  as  such; 
8.  Having  never  taken  an  oath  of  allegiance  to 
the  state  of  New  Jersey. 

,  ^^  case  was  cited  {Wilson  v,  Marryat,  [♦327 
1  Bos.  &  Pull.  430)  to  show  that  the  exercise  of 
trade  as  a  citizen  of  one  country  is  compatible 
with  a  continuance  of  allegiance  to  another.  It 
was  the  case  of  John  Collet,  who  was  under  the 
supposed  tie  not  only  of  permanent,  but  perpet- 
ual allegiance  from  birth.  But  Daniel  Coxe 
was  not  bom  in  the  allegiance  of  the  state  <rf 
New  Jersey,  nor  ever  voluntarily  took  upon 
himself  that  obligation.  The  principle  of  that 
decision  is  consonant  td  British  ideas,  but  in 
direct  hostility  with  those  which  led  to  the 
American  revolution,  gave  birth  to  our  consti- 
tutions, and  without  which  our  brightest  pa- 
triots were  rebels. 

It  is  impossible  to  doubt  from  what  appears 
on  the  record,  that  he  is  under  repeated  positive 
oaths  of  allegiance  to  the  King  of  Great  Britain. 
According  to  the  sound  reasoning  at  Wyokefort, 
these  were  sufficient  to  sever  the  strongest  con- 
nection between  the  United  Stetes  and  a  citizen, 
much  more  such  a  relation  as  was  subsisting  (if 
any)  between  the  state  of  New  Jersey  and  Dan- 
iel Coxe;  involuntary,  disclaimed,  and  incon- 
sistent with  the  duties  imposed  upon  him  by  his 
engagements  to  another  country. 

The  naturalization  law  of  Congress  is  full 
proof  that  in  the  estimation  of  the  people  of  the 
United  States,  an  oath  of  allegiance  to  one 
country  is  an  expatriation  from  a  former;  and 
that  whoever  becomes  a  citizen  here,  ceases  ipso 
facto,  to  be  a  subject  elsewhere.  If  this  is  not 
the  meaning  of  our  law,  we  encourage  the  un- 
happy victims  to  sacrifice  themselves  at  the 
shrine  of  perjury.  Characters  such  as  Mr. 
Coxe  are  considered  by  the  same  law  as  expa- 
triated, as  aliens,  and  being  no  longer  citizens; 
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he  haying  been  attainted  of  treason  by  the  state 
of  Pennsylvania  in  the  year  1778. 

By  the  naturalization  act  of  April  14th,  1802, 
Laws  of  United  States,  vol.  6,  p.  74,  80,  s.  4,  at- 
tainted loyalists,  and  such  as  have  been  legally 
convicted  for  having  joined  the  army  of  Great 
Britain  during  the  late  war,  cannot  be  natural- 
ized without  the  consent  of  the  legislature  of 
the  state  in  which  such  persons  were  proscribed. 
328*]  *AI1  the  courts  of  the  United  States, 
therefore,  oould  not  naturalize  Daniel  Coxe, 
without  the  consent  of  the  states  of  New  Jersey 
and  Pennsylvania,  in  both  of  which  he  has  been 
proscribed. 

From  all  these  considerations,  it  is  inferred 
that  Daniel  Coxe  did  expatriate  himself;  that 
he  had  a  risht  so  to  do ;  that  he  has  legally  'ex- 
erdaed  thai  right,  and  has  thereby  Income  a 
British  subject,  and  is  not  an  American  citizen. 

Did  such  expatriation  induce  the  disability 
of  alienage,  and  is  Daniel  Coxe  thereoy  in- 
capacitated from  taking  lands  in  the  XJnited 
States  by  descent? 

We  are  charged  with  inconsistency,  that 
while  we  endeavor  to  exclude  the  liberal  senti- 
ments of  the  common  law  as  applied  to  ante- 
ftoti,  we  insist  on  the  rigid  rule  of  the  same 
law  in  preventing  aliens  from  holding  lands 
in  the  United  StaUs. 

This  charge  will  be  effectually  repelleu  1^  a 
■ingle  passage,  from  an  authority  cited  by  the 
opposite  counsel  for  a  different  purpose.  1 
Tucker's  Bl.  part  2,  p.  371.  If  an  alien  could 
acquire  a  permanent  property  in  lands,  he  must 
owe  an  allegiance,  equally  permanent  with  that 
property,  to  the  King  of  England,  inconsistent 
perhaps  with  former  allegiance,  and  productive 
of  many  other  inconveniences.  By  the  civil  law 
a  contract  for  land  by  an  alien  is  void.  The  for- 
feiture  to  the  prince  is  peculiar  to  England,  or 
at  least  to  countries  where  the  feudal  system 
has  prevaUed.  1  Bl.  Com.  371,  Cod.  1,  11  tit 
55. 

Was  it  from  deference  to  the  common  law, 
that  the  objections  urged  against  the  treaty  of 
London  were,  that  it  paved  the  way  for  British 
influence,  by  enabling  aliens  of  that  country  to 
bold  lands  in  the  United  States  T 

If  the  natural  and  primitive  allegiance  may 
be  put  off  without  the  consent  or  concurrent 
act  of  the  prince  to  whom  it  was  first  due,  ex- 
patriation must  induce  alienage. 

Virginia  has  recognized  the  right  and  con- 
329*]  siders  the  *person  who  has  exercised  it 
as  no  longer  a  citizen.  1  Tuck.  Bl.  part  2,  p. 
360,  361. 

If  expatriation  be  a  right  when  l^lly  exer- 
cised, it  must  induce  alienage,  and  uie  revolu- 
tion is  a  case  in  point  to  show  that  a  man  is  not 
obliged  to  continue  the  subject  of  that  prince 
imder  whose  dominion  he  was  born;  otherwise, 
contrary  to  a  position  contended  for  by  Mr. 
Bawle,  we  must  admit  that  America  was  not 
independent  imtil  the  King  of  Grea^  Britain  ac- 
knowledged her  independence;  and  that  it  was 
the  consequence  of,  and  not  antecedent  to,  the 
treaty  of  peace. 

Ibqpatriation  is  snlMtantially  a  putting  off  or 
diange  of  allegiance.  Aa  to  the  removal  from 
one  country  to  another,  it  it  a  mere  immaterial, 
accidental  circumstance.  It  will  be  agreed  that 
if  it  can  be  done  in  the  country,  it  can  by  going 
out  of  the  country. 
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Nations  may  shake  off  their  allegiance,  says 
Mr.  Rawle,  but  individuals  may  not.  Grotius 
said  just  the  contrarv;  and  surely,  as  Judge 
Tucker  observes,  if  all  might,  any  one  might 
with  the  same  reason. 

Granting  for  a  moment  that  the  common  law 
of  England  is  as  barbarous  as  the  case  of 
M* Donald  (Foster,  59,)  would  induce  us  to  sup- 
pose, how  has  it  been  translated  to  the  United 
States,  to  be  in  active  operation,  slandering  »aie 
principles  of  our  revolution.  I  consider  the 
case  of  Talhot  v.  Janaon  as  establishing  the 
proposition  that  expatriation  was  a  right,  the 
fair  exercise  of  which  produced  alienage  with 
its  respective  rights  and  disabilities.  3  Dall. 
133,  152,  164. 

Of  Hamilton  and  Eden,  I  know  nothing. 

Lord  Fa%rf<iw*8  Case  is  not  in  print,  but  from 
what  fell  from  His  Honor,  Judge  Washington,  I 
presume  it  went  upon  similar  grounds  to  that 
of  Calvin.  I  throw  into  the  opposite  scale,  as 
at  least  an  equal  weight,  the  decision  in  the 
case  of  the  Charming  Betsy,  where  expatriation 
was  expressly  recognized,  and  as  operating  the 
extinguishment  of  the  previous  character  of 
citizen  of  the  United  States.  It  is  in  point  as 
to  both  particulars. 

*I  conceive  the  general  rule,  at  least  [*330 
so  far  as  it  is  necessary  in  the  instance  of  Dan- 
iel Coxe,  is  fully  established,  and  that  expatria- 
tion is  a  right,  which,  when  fairly  exercised, 
changes  the  allegiance;  and  that  it  has  been  so 
exercised,  by  wMch  he  ceased  to  be  an  Ameri- 
can citizen,  became  an  alien,  and  as  such  inoa- 
Sable  of  holding  lands  by  purchase,  or  taking  by 
esoent,  imless  there  be  an  exception  out  of  the 
rule  in  his  favor,  as  an  antenaitta. 

The  burden. of  the  argument  devolves  upon 
our  antagonists.  Let  them  show  when,  ana  by 
what  means,  the  exception  in  favor  of  the  an- 
tenatu8,  derived  from  the  princiole  of  perpetual 
allegiance  by  birth,  has  been  adopted  among  us. 

Because,  say  the  counsel  for  the  defendant 
in  error,  the  constitution  of  New  Jersey  adopted 
the  common  law,  of  which  this  is  a  part,  there- 
fore the  rule  is  imperative  on  this  occasion. 
What!  all  the  common  law  oi  England?  that 
which  respects  the  royal  prerogative,  the  hier- 
archy, the  idea  that  allegiance  is  personal  to 
the  kinff  from  the  subject,  not  duty  on  the  part 
of  the  citizen  to  the  state  T 

The  common  law  of  England,  say  Judge 
Tucker  and  Judge  Wilson,  was  only  so  far 
adopted  in  the  states,  as  it  was  proper  and  ap- 
plicable to  the  situation  and  the  circumstances 
of  the  colonies,  and  was  different  in  different 
colonies. ' 

The  adoption  by  New  Jersey  is  guardedly 
expressed.  "The  common  and  statute  law  of 
England,  as  have  been  heretofore  practiced  in 
this  colony,  not  repugnant  to  tne  rights  con- 
tained in  this  charter,  shall  be  in  force." 

Two  questions  arise  for  the  consideration  of 
the  opposite  counsel.  Was  the  principle  for 
which  they  contend  in  previous  practice  m  New 
Jersey?  is  it  not  repugnant  to  the  privileges 
contained  in  that  charter?     . 

A  double  task  devolves  on  our  opponents. 
They  must  show  that  what  they  ask  was  in 
practice  in  the  •colony  of  New  Jersey  [*331 
oefore  the  formation  of  the  constitution.  This 
is  impossible;  the  case  could  notvOccur;  it  could 
noty  in  the  nature  of  things,  be  in  contemplation 
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of  the  convention.  The  expression  had  refer- 
ence to  the  mere  detail  of  municipal  law.  Here, 
then,  onr  antagonist  must  fail. 

Oan  they  succeed  better  in  the  other  part  of 
the  proposition?  Is  not  a  claim,  founded  on 
the  idea  of  perpetual  allegiance  by  birth,  re- 
pugnant to  the  rights  and  privileges  cnntain|d 
mthat  charter  T 

They  say,  on  the  contrary,  that  alle^ance 
and  protection  are  reciprocal  ties,  and  daun,  as 
a  riffnt  and  privilege;  to  refuse  the  ioimer  when 
the  latter  is  with£awn. 

Three,  out  of  seventeen  states,  says  Mr. 
Bawle,  have  declared  emigration  a  right  not  to 
be  restrained  by  the  legislatures.  I  say  it  is  the 
principle  of  the  revolution;  it  pervades  each 
and  every  constitution,  withouw  which  the 
whole  proceeding  is  erime,  rd>elllon  and  trea- 


If  the  common  law,  introduced  through  the 
constitution,  fails,  whai  is  the  next  prop  by 
whidi  it  is  attempted  to  support  a  daim  in  op- 
portion  to  the  language  of  our  revolution  T 

We  are  told  that  the  capacity  of  British  sub- 
jects to  hold  lands  in  the  United  States  is  recog- 
nized by  the  treaties  of  1783  and  1794,  and  that 
surely  it  was  not  meant  to  encoum^e  them  to 
purchase  that  we  might  escheat.  l£is  part  of 
the  argument  is  introduced  by  a  reference  to 
Judge  Tudcer  for  the  distinction  between  aliens 
by  birth  and  aliens  by  election.  1  Tuck.  Bl. 
pari  2,  p.  102,  s.  2.  I  admowledge  that  Judge 
Tudcer  does  state  that^  by  the  treaty  of  peace, 
the  common  law  prindple  that  the  antenati  of 
both  coimtries  were  natural  bom  to  both,  and, 
as  sudi,  capable  of  holding,  or  inheriting,  seems 
to  be  revii;^.  As  far  as  respects  authority,  I 
oppose  to  Judge  Tucker  the  Virginia  assembly, 
who  expressly  dedare  that  all  persons  not  being 
dtizods  of  the  United  States  are  aliens.  1 
Tndc  Bl.  part  2,  p.  66.  Judge  Tucker  founds 
himsdf,  as  to  the  common  law  prindple,  up6n 
Bracton  and  Oalvin'a  Case,  not  advertinj;  to  the 
difference  in  point  of  fact,  that  the  British,  who 
daim  as  in  this  instance,  never  were  in  allo- 
wance to  our  states. 

832*]  'Further,  he  does  not  observe  that  the 
whole  reasoning  is  foimded  upon  the  false  hy- 
pothesis that  alliance  by  birth  is  ^rpetual. 
He  admowledges  fiiat  by  the  declaration  of  in- 
dependence the  colonies  became  a  separate  na- 
tion from  Great  Britain;  yet,  accordmg  to  the 
laws  of  England  which  we  still  retained,  the 
natives  of  M>tli  countries,  bom  before  the  sep- 
aration, retained  all  the  rights  of  birth.  War 
makes  aliens  enemies.  They  were  enemies, 
then  aliens. 

With  the  New  Jersey  convention  I  imder- 
stand  the  matter  differently;  and  that  the  law 
of  England  ceased  imtil  revived;  and  was  re- 
vived only  as  heretofore  practiced. 

On  this  mistaken  around  it  is  as  I  diall  en- 
deavor to  show,  that  he  infers  that  American 
natives  were  capable  of  inheriting  lands  in  lilng- 
land,  and  the  natives  of  England  of  inheriting 
lands  in  America. 

If  this  doctrine  is  founded  upon  the  idea  of 
perpetual  allegiance  b7  birth,  it  must  stand  or 
fall  with  its  prindpal. 

Commentators,  it  is  said,  often  find  in  Homer 
what  Homer  never  thought.  It  appears  to  me 
that  the  same  observation  applies  to  the  com- 
£96 


mentaries  we  have  heard  upon  the  treaties  of 
1783  and  1704. 

Let  it  be  recollected  that  Congress,  on  the 
27th  of  November,  1777,  earnestly  recommended 
it  to  the  several  states  to  confiscate  and  make 
sale  of  all  the  real  and  personal  estate  of  such 
of  their  inhabitants,  ana  other  persons,  as  had 
forfeited  the  same. 

The  legislatures  did  confiscate  the  lands  of 
antenati  as  escheated  and  it  was  never  sug- 
gested to  be  a  violation  of  the  common  law  of 
the  land.  In  order,  however,  to  vest  the  prop- 
erty in  lands  of  an  alien  in  the  commonwealth, 
offices  of  entitling,  and  of  instruction,  were  nec- 
essary in  some  stetes. 

In  some  states  acts  of  assembly  dedared  that 
the  estates  of  the  persons  proceeded  against 
should  be  vcMsted  and  adjudged  to  be  in  the  ac- 
tual possession  of  the  commonwealth,  without 
any  other  office  or  inquisition.  In  otiiers,  real 
property  belonging  to  British  subjects,  loyal- 
ists, and  others,  had  been  only  sequestered,  not 
confiscated,  *and  the  profits  appropri-  [*333 
ated  during  the  war;  the  estate  to  wait  the  dis- 
posal of  the  legislative  provisicm  on  the  re- 
turn of  peace.  In  some  instances  the  lands  of 
loyalists  and  others  had  not  been  actually  seised 
and  taken  into  the  possession  of  the  states  re- 
spectively where  situated,  and,  tiierefore,  the 
forfeitures  and  confiscations  were  not  consid- 
ered as  completed.  In  these  several  ways  real 
property  remained  to  loyalists  and  others  which 
was  considered  as  not  yet  confiscated.  This  is 
the  key  to  unlock  the  secrets  of  the  provision  in 
the  treaty. 

I  contend^  therefore,  that  the  6th  artide  of 
the  treaty  of  3d  September,  1783,  as  far  as  re- 
spects property,  is  confined  in  its  letter,  spirit, 
and  meaning,  to  the  preservation  of  estates 
owned  antecedently  to  the  war,  which  had  not 
been  actually  confiscated  and  seised;  and  to  the 
consequences  of  an  active  part  taken  during 
chat  period. 

This  construction  is  perfectly  warranted  hy 
the  case  decided  in  Connecticut,  (Kirby's  Ba- 
ports,)  and  by  the  principles  as  laid  down  by 
that  ver^  eminent  English  lawyer,  Wooddeson. 

The  distinction  of  antenati  and  postnati,  the 
security  of  future  acquisition,  or  the  operation 
of  general  principles  arising  from  political  situ- 
ations, not  the  penal  consequences  of  an  active 
part  taken  in  the  war,  were  not  then  in  con- 
templation. 

Twdve  millions  of  rich  aliens  allowed  to  pur- 
chase lands  in  a  coimtry  owned  by  two  or  tnree 
millions  of  people  comparatively  poor :  would  it 
not  have  been  thought  madness!  I  concdve 
that  this  clause  is  predsely  co-extensive  as  to 
its  objects  in  Ruarding  against  injury  to  the 
person  and  to  the  properly.  It  preserves  from 
injury  to  their  propeiry  the  same  persons  who 
were  to  be  secured  m  thdr  personal  liberty. 

In  the  first  place,  this  comprehended  many 
who  were  considered  as  citizens  of  the  United 
States,  but  who  had  committed  crimes  against 
their  country. 

•Was  the  property  to  be  restored  to  [*334 
them  at  one  moment,  says  Mr.  Rawle,  for  the 
purpose  of  being  taken  from  them  the  nextT 
By  no  means.  The  stipulations  extend  to  pre- 
clude any  criminal  proceedings  for  what  had 
been  done  during  the  war.    The  effect  of  alien- 
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age  was  left  to  considerations  of  policy.  Our 
eommissioners,  I  trusty  would  not  Have  suffered 
any  interference  by  the  British  on  that  head. 

This  article  was  intended  to  prevent  pimish- 
ment,  not  to  secure  reward.  If  the  loyalist  is 
put  upon  the  same  footing  as  the  ally  in  the 
war,  he  has  no  cause  of  complaint. 

There  must  be  no  future  loss;  no  damage  by 
reason  of  the  part  which  anv  have  taken  dur- 
ing the  war.  it  is  not  asked.  If  Daniel  Ck)xe 
had  fought  under  General  Washington,  and  at 
the  peace  expatriated  himself,  and  become  a 
British  subject^  the  rule  for  which  we  contend 
would  have  been  equally  applicable.  Many  of 
the  people  came  bade,  and  were  naturalized  un- 
der acts  of  assembly,  and  of  course  hold  their 
lands;  such  as  Mr.  Gordon,  in  Pennsylvania, 
and  others. 

The  construction  of  the  treaty  attempted  by 
our  opponents,  can  only  be  maintained  by  ref- 
erence to  the  common  law  doctrine,  that  natives 
of  Great  Britain  were  constructively  bom  in 
America. 

The  6th  article  assists  in  the  construction  of 
the  6th,  and  is  recommendatory  where  the  con- 
fiscation laws  had  been  actually  carried  into 
effect.  Tne  0th  article  of  the  treaty  of  the  19th 
November,  1794,  is  in  perfect  unison  with  the 
ideas  I  submitted  lo  uie  consideration  of  the 
court.  Different  ideas  had  been  ^itertained  in 
the  different  states  as  to  the  policy  of  permit- 
tinf  aliens  to  hold  lands.  It  was  always  a 
matter  of  state  regulation.  In  Pennsylvania 
they  might  purchase;  now  they  may  take  by 
descent. 

The  treaty,  therefore,  so  far  from  looking  to 
future  aoqiusitions  by  purchase,  is  confineS  to 
those  who  now  hold. 

335*]  *It  is  observable  that  Judge  Tucker 
does  not  express  himself  decidedly,  ae  uses  the 
qualified  and  guarded  expression  that  the  treaAj 
leems  to  have  revived  tne  common  law  princi- 
|ile  that  the  antenaii  at  both  countries  were 
latural  bom  to  both.  He  qualifies  his  argument 
ikill  further,  by  saying,  British  subjects  bom 
Mnce  the  separation  are  aliens;  but  such  of 
them  as  were  bom  before  the  definitive  treaty  of 
peace  took  place,  seem  to  be  entitled  to  the  b«i- 
nts  thereof,  so  far  as  they  had,  or  might  be  pre- 
sumed to  have,  any  interest  in  lands  in  the 
United  States.  All  others  appear  to  be  aliens 
in  the  strictest  sense  of  the  word,  except  as 
their  cases  may  have  been  remedied  by  the 
late  treaty  of  the  19th  Nov.  1794. 

Daniel  Coxe  had  no  interest  in  lands  in  the 
United  States,  and  could  not  be  presumed  to 
have,  on  the  3d  of  September,  1783. 

It  is  curious  to  observe  the  unreasonable  con- 
sequences to  which  this  doctrine  of  antenatua 
leads. 

If  the  loyalist  died  and  left  an  unoffending 
infant,  his  lands  escheat. 

If  he  leaves  an  antenatus  who  had  waged  war 
against  us,  he  succeeds  to  the  possession. 

Say  with  Judge  Tucker  that  under  the  equity 
of  thetreaty  of  peace,  giving  it  the  most  liberal 
construction,  all  rights  of  British  subjects,  actu- 
ally vested^  not  devested,  were  protected;  and 
that  when  such  riehts  relate  to  lands,  the  per- 
sons having  such  right,  if  not  then  citizens,  nad 
their  whole  lifetime  to  become  citizens;  which, 
if  they  neglected  to  do,  their  lands  at  their 
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deaths  would  be  equally  subject  to  escheat  as 
those  of  any  alien  naturalized^  and  dying  with- 
out heirs  other  than  aliens.  How  is  this  recon- 
cilable with  his  doctrine  of  antenati  being  en- 
titled to  purchase,  take  by  descent,  and  every 
other  mode  of  acquisition?  Or,  with  his  ar^- 
ment  that  the  common  law  principle  from  which 
this  doctrine  of  ant  enati  fiows,  that  of  perpetual 
allegiance  by  birth,  has  never  been  translated 
as  a  part  ox  the  common  law  into  the  United 
States?  How  can  he  reconcile  it  to  his  censure 
*and  strictures  upon  the  determination  [*336 
of  Judge  I^lsworth'in  Williams^a  Case?  He 
himself  acknowledges  that  after  the  28th  of  Oc- 
tober, 1795,  no  British  subject  can  purchase 
lands  within  the  United  States,  so  as  to  be  pro- 
tected by  that  treaty. 

If  once  this  whimsical  doctrine  of  antenatus 
be  admitted  it  will  give  rise  to  an  infinity  of 
perplexing  questions. 

An  attainted  loyalist,  if  he  retains  his  citizen- 
ship, may  return  and  be  immediately  digible  as 
a  member  of  the  house  of  representatives  or  the 
senate.  After  14  years'  residence,  though  he 
cannot  be  naturalized  without  the  consent  of 
the  state  in  which  he  was  proscribed,  yet  he 
m^  be  President  of  the  United  States. 

I  infer  from  all  these  considerations  that  the 
expatriation  of  Daniel  Ck)xe  induced  the  for- 
feiture of  alienage,  and  that  he  is  thereby  pre- 
cluded from  ta^ng  lands  by  descent  in  the 
United  States  of  America. 

Our.  ad,  wilU 


ADAMS,  qui  tarn  v.  WOODa 

The  act  of  80th  April,  1790,  limiting  prosecutions 
upon  the  penal  statutes,  extends  as  well  to  penal- 
ties created  after  as  before  that  act,  and  to  actlona 
of  debt  as  well  as  to  informations  and  Indictmenta, 

THIS  was  a  case  certified  from  the  circuit 
court  of  the  United  States  for  the  Massa- 
chusetts district,  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed. 

It  was  an  action  of  debt  for  the  penalty  of 
2,000  dollars,  under  the  2d  section  of  the  act  of 
Congrees  at  22d  March,  1794,  ''to  prohibit  the 
carrying  on  the  slave  trade  from  the  United 
States  to  any  foreign  place  or  country."  Vol. 
3,  p.  22. 

The  words  of  the  act  are,  "shall  forfeit  and 
pajr  the  sum  of  two  thousand  dollars;  one 
moiehr  thereof  to  the  use  of  the  United  States, 
and  the  other  moiety  thereof  to  the  use  of  him 
or  her  who  shall  sue  for  and  prosecute  the 
same." 

*The  defendant  pleaded,  'that  the  [*337 
cause  of  action,  set  forth  in  the  plaintiff's  writ 
and  declaration,  did  not  accrue  within  two  years 
next  before  the  date  and  issuing  forth  of  the 
writ  in  this  case  against  him  in  manner  and 
form  as  the  plaintiff  hath  declared,  and  this  he 
is  ready  to  verify.  Wherefore,"  fte.  To  whieh 
plea  there  was  a  general  demurrer  and  Joinder. 

The  question  was,  whether  the  plea  was  a 
good  bar  to  the  action. 

The  plea  wsis  grounded  upon  the  32d  section 
of  the  act  of  Congress  of  April  30,  1790,  vol.  1, 
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p.  113,  114,  which  is  in  these  words:  "That  no 
person  or  persons  shall  be  prosecuted,  tried  or 
punished  for  treason  or  other  capital  offense 
aforesaid,  willful  murder  or  forgery  excepted, 
unless  the  indictment  for  the  same  shall  be 
found  by  a  grand  jury  within  three  years  next 
after  the  treason  or  capital  offense  aforesaid 
shall  be  done  or  committed;  nor  shall  any  per- 
son be  prosecuted,  tried  or  punished  for  any 
offense  not  capital,  nor  for  any  fine  or  forfeit- 
ure under  any  penal  statute,  unless  the  indict- 
ment or  information  for  the  same  shall  be  found 
or  instituted  within  two  years  from  the  time  of 
committing  the  offense,  or  incurring  the  fine 
or  forfeiture  aforesaid:  Provided  that  nothing 
herein  contained  shall  extend  to  any  person  or 
persons  fleeing  from  justice. 

This  cause  was  argued  at  February  term, 
1804. 

Lincoln,  Attorney  General,  for  the  plaintiff. 

The  offenses  described  in  the  act  of  Congress 
upon  which  the  defendant  relies  are  mala  in  Be. 
Tney  were  crimes  originally. 

Informations  are  of  two  sorts:  those  in  be- 
half of  the  United  States  and  the  informer;  and 
those  in  behalf  of  the  United  States  alone. 

They  are  considered  as  criminal  process.  The 
aet  describes  only  such  offenses  as  are  to  be 
prosecuted  by  indictment  or  information;  for 
the  words  are,  "unless  the  indictment  or  infor- 
mation for  the  same  shall  be  found  or  insti- 
338*]  tuted,"  *&c.  Hence  it  is  apparent  that 
the  legislature  meant  to  limit  only  prosecu- 
tions of  that  kind. 

An  action  of  debt  qui  tarn,  is  a  ciyil,  and  not 
a  criminal  process.  The  act  of  Congress  on 
which  the  defendant  relies  is  entitled,  "An  act 
for  the  punishment  of  certain  crimes  against 
the  United  States."  ^  The  limitation  it  contains 
is  intended  to  be  a  limitation  of  criminal  prose- 
cution. Lord  Mansfield,  in  the  case  of  Atoheson 
V,  Everitt,  Cowp.  391,  says,  "now,  there  is  no 
distinction  better  known  than  the  distinction 
between  civil  and  criminal  law;  or  between 
criminal  prosecutions  and  civil  actions.  Mr. 
Justice  Blackstone  and  all  modem  and  ancient 
writers  upon  the  subject  distinguish  between 
them.  Penal  actions  were  never  yet  put  under 
the  head  of  criminal  law,  or  crimes.  The  con- 
struction of  the  statute  must  be  extended  by 
equity  to  make  this  a  criminal  cause.  It  is  as 
much  a  civil  action  as  an  action  for  money  had 
and  received.*' 

But  even  supposing  that  the  act  of  Congress 
meant  to  include  actions  of  debt  under  the  terms 
indictment  or  information;  yet  it  refers  only  to 
penal  statutes,  or  offenses  then  existing,  and 
eannot  extend  to  offenses  created  by  subsequent 
statutes.  This  may  be  inferred  from  the  force 
of  the  terms  used.  "Any  penal  statute,"  must 
mean  any  existing  penal  statute.  A  similar  con- 
struction is  put  upon  the  statute  of  21  Jac.  I.  c 
4,  by  the  juctffes  in  England.  The  words  of  that 
statute  are  ''any  penal  statute,"  yet  the  court 
held  that  those  words  referred  only  to  penal 
statutes  then  existing,  and  not  those  subsequent- 
ly enacted.  Cunningham's  Law  Diet.  tit.  Lim- 
itation. 5  Mod.  425,  1  Salk.  372,  Rea  v.  Gaul, 
1  Salk.  373,  Hick's  Case.  If  the  legislature 
meant  the  act  to  apply  to  all  future  penalties, 
they  would  have  said,  any  penal  statute  now 
existing  or  which  shall  hereafter  be  enacted. 

The  legislature  could  not  suppose  that  the 
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term  of  two  years  would  be  a  proper  limitation 
of  all  penal  actions.  In  the  present  case  it  goes 
to  a  total  annihilation  of  the  penalties  of  the 
act.  No  vessel  engaged  in  the  slave  trade  can 
ever  be  subjected  to  condemnation ;  for  the  voy- 
age is  always  circuitous,  and  generally  takes  up 
more  *than  two  years  to  perform  it.  It  [*339 
is  generally  from  the  United  States  to  the  West 
Indies,  from  thence  to  Africa,  thence  back  to 
the  West  Indies  or  South  America,  and  thenoe 
home.  It  is  scarcely  possible  that  all  this  should 
be  acoomplisned  in  two  years.  I  have  lately 
seen  a  set  of  papers  sent  from  our  consul  in 
England  to  the  Secretary  of  State,  in  which  or- 
ders were  ffiven  to  the  captain  to  go  to  the  West 
Indies,  and  from  thence  to  Africa,  and  to  oon- 
tinue  the  trade  until  the  vessel  should  be  no 
longer  fit  for  a  voyage. 

In  the  act  of  2d  ]i£irch,  1799,  to  regulate  the 
duties  upon  imports  and  tonnage,  s.  89,  vol.  4, 
p.  430,  is  the  following  clause:  "That  no  ac- 
tion or  prosecution  shful  be  maintained  in  any 
case  under  this  act,  unless  the  same  shall  have 
been  commenced  within  three  years  next  after 
the  penalty  or  forfeiture  was  incurred;"  which 
shows  that  the  legislature  did  not  consider  the 
act  of  1790  as  applying  to  anv  offenses  sub- 
sequently created;  otherwise  the^  would  not 
have  inserted  a  new  limitation;  or  if  they  meant 
to  extend  the  right  of  action  to  three  years, 
they  would  have  used  affirmative  words,  and 
said  that  actions  for  penalties  under  that  act 
might  be  prosecuted  at  any  time  within  three 
years,  the  act  of  1790  notwithstanding. 

Swann,  contra. 

It  is  immaterial  whether  this  is  to  be  consid- 
ered as  a  criminal  or  a  civil  process.  The  act  of 
limitation  is  a  general  law  applyinff  to  offenses 
subsequently  created  as  well  as  to  those  already 
existing.  The  cases  cited  from  Cunningham's 
Law  Diet,  are  grounded  upon  the  peculiar 
words  of  the  statute  of  James,  and  do  not  apply 
to  those  of  the  act  of  Congress.  There  may  be 
a  little  obscurity  in  the  words  of  the  act,  but 
there  is  none  as  to  the  intention  of  the  legisla- 
ture. They  meant  to  make  a  provision  which 
should  extend  to  all  prosecutions  upon  penal 
statutes.  The  action  qui  tarn  is  a  common  law 
remedy,  and  existed  as  a  mode  of  prosecution 
at  the  time  of  passing  the  act  of  1790;  and  al- 
though it  does  not  expressly  limit  an  action  of 
debt  for  the  penalty,  yet  it  expressly  limits  all 
prosecution  for  the  p^ialty,  not  the  prosecution 
in  a  particular  mode,  llie  words  are,  "nor 
*shall  any  person  be  prosecuted,  tried,  [*340 
or  punished."  But  if  the  opposite  construction 
is  correct,  the  United  States  would  be  barred 
from  prosecuting,  but  an  individual  would  not. 

The  Court  took  time  to  consider;  and  now  at 
this  term, 

February  18,  1805,  Mabshaix,  Oh.  /.,  deliv^ 
ered  the  opinion  of  the  Court. 

This  is  an  action  of  debt  brought  to  recover 
a  penalty  imposed  by  the  act,  entitled  "An  aet 
to  prohibit  the  carrying  on  the  slave  trade  from 
the  United  States  to  any  foreign  place  or  coun- 
try." 

it  was  pleaded  in  bar  of  the  action,  that  the 
offense  was  not  committed  within  two  years 
previous  to  the  institution  of  the  suit.  To  this 
plea  the  plaintiff  demurred,  and  the  circuit 
court  being  divided  on  its  suffidenoy,  the  point 
has  been  certified  to  this  oonri. 
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In  the  argument,  the  plaintiff  has  rested  his 
case  on  two  points.    He  contends, 

Ist.  That  the  act  of  Congress,  pleaded  by  the 
defendant,  is  no  bar  to  an  action  of  debt. 

2d.  That  if  it  be  a  bar,  it  applies  only  to  the 
recovery  of  penalties  given  by  acts  whi^  exist- 
ed at  the  time  of  its  passage. 

The  words  of  the  act  are,  **nor  shall  any 
person  be  prosecuted,"  Ac.,  vol.  1,  p.  144.  It 
18  contended  that  the  prosecutions  limited  by 
this  law,  are  those  only  which  are  carried  on  in 
the  form  of  an  indictment  or  information,  and 
not  those  where  the  penalty  is  demanded  by  an 
action  of  debt. 

But  if  the  words  of  the  act  be  examined,  they 
will  be  found  to  apply  not  to  any  particular 
mode  of  proceeding,  but  generally  to  any  prose- 
341*]  cution,  trial,  or  punishment  'for  the 
offense.  It  is  not  declared  that  no  indictment 
shall  be  found,  or  information  filed,  for  any 
offense  not  capital,  or  for  any  fine  or  forfeiture 
under  any  penal  statute,  unless  the  same  be  in- 
stituted within  two  years  after  the  commission 
of  the  offense.  In  that  case  the  act  would  be 
pleadable  only  in  bar  of  the  particular  action. 
But  it  is  declared,  that  '^o  person  shall  be 
prosecuted,  tried,  or  punished;"  words  which 
show  an  intention,  not  merely  to  limit  any  par- 
ticular form  of  action,  but  to  limit  any  prose- 
eution  whatever. 

It  is  true  that  general  expressions  may  be  re- 
strained by  subsequent  particular  words,  which 
show  that  in  the  intention  of  the  legislature, 
those  general  expressions  are  used  in  a  particu- 
lar sense:  and  the  argument  is  a  strong  one, 
which  contends  that  the  latter  words  describing 
the  remedy,  imply  a  restriction  on  those  which 
precede  them.  Most  frequently  th€^  would  do 
so.  But  in  the  statute  under  consideration,  a 
distinct  member  of  the  sentence,  describing  one 
entire  class  of  offenses,  would  be  rendered  al- 
most totally  useless  by  the  construction  insisted 
on  by  the  attorney  for  the  United  States.  Al- 
most every  fine  or  forfeiture  under  a  penal 
statute,  may  be  recovered  by  an  action  of  debt 
as  well  as  by  information;  and  to  declare  that 
the  information  was  barred  while  the  action  of 
debt  was  left  without  limitation,  would  be  to 
attribute  a  capriciousness  on  this  subject  to  the 
legislature,  which  could  not  be  accounted  for; 
and  to  declare  that  the  law  did  not  apply  to 
cases  on  which  an  action  of  debt  is  maintain- 
able, would  be  to  overrule  express  words,  and  to 
give  the  statute  almost  the  same  construction 
which  it  would  receive  if  one  distinct  member 
of  the  sentence  wsis  expunged  from  it.  In  this 
particular  case,  the  statute  which  creates  the 
forfeiture  does  not  prescribe  the  mode  of  de- 
manding it;  consequently,  either  debt  or  infor- 
mation would  lie<  It  would  be  singular  if  the 
one  remedy  should  be  barred  and  the  other  left 
unrestrained: 

In  support  of  the  opinion  that  an  act  of  limi- 
tations to  criminal  prosecutions  can  only  be 
used  as  a  bar  in  cases  declared  bv  law  to  be 
criminal  at  the  time  the  act  of  limitations  was 
passed,  unless  there  be  express  words  extend- 
ing it  to  crimes  to  be  created  in  future,  Cun- 
ningham's liaw  Diet,  has  been  cited. 
842*]  *The  case  in  Cunningham  is  reported 
in  1  Salk.  and  5  Mod.  and  seems  to  be  founded 
on  the  peculiar  phraseology  of  the  statute  of  the 
Oranch  2. 


21st  Jac  I.,  directing  informations  to  be  filed  in 
the  county  in  which  the  offenses  were  commit- 
ted. That  statute  was  expounded  to  extend 
only  to  offenses  which,  at  the  time  of  its  pas- 
sage, were  punishable  by  law.  But  the  words 
of  the  act  of  Congress  plainly  apply  to  all  fines 
and  forfeitures  under  any  penal  a!ct,  whenever 
that  act  might  pass.  Th^  are  the  stronger 
because  not  many  penal  acts  were  at  that  time 
in  the  code. 

In  expounding  this  law,  it  deserves  some 
consideration,  tluit  if  it  does  not  limit  actions  of 
debt  for  penalties,  those  actions  might,  in  many 
cases,  be  Drought  at  any  distance  of  time.  This 
would  be  utterly  repugnant  to  the  genius  of  our 
laws.  In  a  country  T^ere  not  even  treason  can 
be  prosecuted  after  a  lapse  of  three  years,  it 
could  scarcely  be  supposed  that  an  individual 
would  remain  for  ever  liable  to  a  pecuniary  for- 
feiture. 

The  Court  is  of  opinion  that  it  be  certified 
to  the  circuit  court  for  the  district  of  Massa- 
chusetts, that  the  issue  in  law  joined  in  this 
case  ought  to  be  decided  in  favor  of 'the  de- 
fendant. ^ 


WINCHESTER  v,  HACKLEY* 

A  creditor  upon  open  account  who  has  asslnied 
his  claim  to  a  third  person  with  the  assent  of  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  in  his  own  name  against  the  debtor  for  the  nse 
of  the  assignee ;  but  the  debtor  is  allowed  to  offset 
his  claims  against  the  assignee. 

The  defendant  cannot  offset  a  claim  for  bad  debts 
made  by  the  misconduct  of  the  plaintiff  in  selling 
the  defendant's  goods  as  factor,  the  plaintiff  not 
having  guarantied  those  debts.  But  such  miscon- 
duct Is  properly  to  be  inquired  into  in  a  suit  for 
that  purpose. 

ERROR  to  the  circuit  court  for  the  district 
of  Virginia. 

The  declaration  was  for  money  paid  and  ad- 
vanced by  the  defendant  in  error  for  the  use  of 
the  plaintiff  in  error. 

Upon  trial  of  the  issue  of  non  aaaumpsit  two 
bills  of  exception  were  taken  by  the  original 
defendant.  The  verdict  was  for  plaintiff.  4,165 
dollars  damages. 

The  first  bill  of  exceptions  stated,  that  the 
plaintiff  below  offered  in  evidence  sundry  bills 
of  exchange  drawn  *by  the  defendant  [*343 
upon  the  plaintiff,  to  an  amount  equal  to  the 
balance  demanded  by  the  plaintiff  of  the  de- 
fendant. And  also  several  accounts  current 
between  the  defendant,  and  the  mercantile  firm 
of  Bichiu'd  S.  Hackley  &  Co.  of  the  citv  of 
New  York;  of  which  the  plaintiff  and  Seth  B. 
Wigginton  were  two;  that  the  said  bills  of  ex- 
change were  debited  to  the  defendant  in  the 
said  accounts,  as  being  due  from  him  to  the  said 
Richard  S.  Hackley  &  Co.  and  that  the  said 
accounts  contained  various  other  articles  of 
debit  and  credit  to  a  considerable  amount,  com- 
menced on  the  dav  of  ,  and  con- 
tinued till  the  day  of  ,  when  the  firm 
of  Richard  S.  Hackley  was  changed  into  that 
of  Richard  S.  Hackley  &  Co.  and  concluded  on 
the          day  of           • 

1. — ^Present  Marshall,  Ch.  J^  Coshing,  Patersoiit 
and  Washington,  JmUoeM, 


84S 


SUFBBMS  GOUST  OV  THE  UnITKD  STAm. 


1804 


That  in  these  aeccnmtSy  the  balance  stated  to 
be  due  from  the  defendant  to  the  said  Richard 
8.  HaddejfT,  on  the         day  of  ,  is  trans- 

ferred, with,  the  oonsent  of  the  said  Richard 
S.  Haokley,  to  the  said  Richard  8.  Hackley  & 
C0.9  and  that  the  account  in  which  the  said 
balance  is  so  transferred  to  the  said  Richard  8. 
Haddey  &  Co.,  and  the  formation  of  that  Arm, 
were  oommunicated  by  the  said  Richard  8. 
Hackley  himself  to  the  defendant,  before  the 
institution  of  this  suit;  and  that  the  defendant 
tiiereafter  made  to  the  said  Richard  6.  Hackley 
A  Co.  several  remittances  in  money  and  com- 
modities, towards  the  discharge  of  the  said 
balance,  and  addressed  to  them  several  letters 
concerning  the  same,  which  remittances  and 
letters  came  to  the  hands  of  the  said  Richard  8. 
Hackley  &  Co.  Whereupon  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if  the 
balance  aforesaid  was  transferred  as  aforesaid 
to  Richard  S.  Hackley  &  Co.  it  was  not  a  sub- 
sisting debt  from  the  defendant  to  the  plaintiff 
alone,  at  the  commencement  of  this  suit.  But 
the  court  (consisting  of  Marshall,  Ch.  J.,  and 
Odffin,  District  Ju^)  overruled  the  motion, 
beinff  of  opinion,  that  though  the  debt  was  in 
equitv  transferred  to  Richard  S.  Hackley  &  Co., 
^et  ^e  suit  was  maintainable  for  their  benefit 
in  the  name  of  Richard  6.  Haddey.  At  the  same 
time  the  defendant,  was  permitted  to  give  in 
evidence  any  discounts  wnich  he  might  claim 
against  Richard  6.  Hackley  &  Co. 

The  second  bill  of  exceptions  stated,  that  the 

Slaintiff,  to  support  his  action,  gave  in  evidence 
144*]  sundry  accounts  •current  between  him- 
self and  the  defendant,  in  whidi  the  plaintiff 
had  credited  the  defendant,  as  being  in  the 
plaintiff's  hands  for  collection,  for  the  proceeds 
of  a  certain  quantity  of  flour,  which  he  had 
sold  lor  the  defendant,  but  had  afterwards 
eharffed  to  the  defendant  several  sums  on  ac- 
count of  the  alleged  insolvency  of  some  of  the 
purchasers  of  the  said  flour.  It  also  appeared, 
ihat  in  the  account  current,  and  accounts  of 
sales,  the  proceeds  of  sale  of  the  said  flour  were 
stated  to  be  outstanding,  subject  lo  collection, 
and  the  plaintiff  did  not  undertake  to  guaranty 
the  debts.  Whereupon  the  defendant,  in  order 
to  repel  that  evidence,  offered  to  prove  that 
the  sums  so  charged  to  the  defendant  were  lost 
bv  the  mismanagement  and  misconduct  of  the 
plaintiff,  in  having  made  the  sales  to  persons 
known  bv  him  to  be  unworthy  of  credit;  but 
the  court  refused  to  permit  such  proof  to  be 
made  to  the  jury  in  this  action,  being  of  opinion 
that  such  misconduct  was  properly  to  be  in- 
quired into  in  a  suit  for  that  purpose. 

Thia  oaae  being  submitted  witJwut  argument, 
th0  judgment  toaa  affirmed  unth  ooate. 


REILY,  Appellant, 

V, 

LAMAR,  BEALL  and  SMITH,  Appellees. 

The  Inhabitants  of  the  District  of  Coltimbiat  by 
Its  separation  from  the  states  of  Vir^nia  and  Blary- 
land,  ceased  to  be  citizens  of  those  states  respec- 
tivelj. 

By  the  Insolvent  law  of  Maryland,  of  the  3d  of 
January.  1800,  the  Chancellor  of  Maryland  could 
Qotdisdiarge  a  citizen  of  Maryland  who  resided  in 


the  District  of  Colombia  at  the  time  of  Its  separa- 
tion from  Marvland,  onless  the  person  had  com- 
plied with  all  the  requisites  of  the  insolvent  law  wo 
as  to  entitle  himself  to  a  discharge  before  that  sep- 
aration. 

Quwre,  whether  a  person  who  has  neglected  at 
law  to  plead  his  discbarge  under  an  insolvent  act 
can  availl  himself  of  it  in  equity? 

A  citation  is  not  necessary  when  the  aroeal  la 
prayed  and  allowed  in  open  court 

THI8  was  an  appeal  by  Reily  from  a  decree 
of  the  circuit  court  of  the  District  of  Ck>- 
lumbia,  which  dismissed  his  bill  in  equity  witii 
costs. 

The  defendant,  Beall,  some  time  in  the  year 
1789  or  1700  had  brought  suit  in  the  name  of 
Lamar,  for  the  use  of  Beall,  hy  Robert  Smith, 
his  attorney  at  law,  against  Reily,  tiie  appe- 
lant, upon  a  note  for  400  dollars,  and  reeovmd 
judgment  in  the  general  court  of  Maryland. 

Tne  bill  stated  that  during  the  pendency  of 
that  suit,  the  complainant  Reily,  supposing  that 
Smith  was  fully  authorized  to  receive  payment 
of  the  debt  in  any  manner  he  should  think 
proper,  sold  him  a  tract  of  4,600  acres  of  land 
m  the  state  of  Georgia,  for  the  sum  of  1,533 
dollars,  for  the  express  purpose  of  discharging 
that  dd>t  and  some  others  which  Reily  owed 
in  Baltimore.  That  in  settling  with  Smith  for 
the  purchase  money  of  the  land,  the  amount 
*of  that  debt  was  deducted  and  left  in  [*345 
the  hands  of  Smith  to  be  paid  to  Beall,  under  a 
promise  from  Smith  that  he  would  have  the 
entry  made  upon  the  records  of  the  court  that 
the  debt  was  satisfied.  And  after  deducting 
also  the  amount  of  other  debts  which  Smith 
undertook  to  pay  for  Reily,  Smith  paid  him 
the  balance  by  a  check  on  the  bank,  being 
about  17  dollars.  That  thus  the  matter  rested 
until  the  year  1709  or  1800,  when  being  called 
on  by  Beall  for  payment,  Reily  applied  to 
Smith  to  know  why  the  debt  had  not  been 
paid,  who  replied  that  it  had  been  delayed  in 
consequence  of  a  dispute  between  one  John 
Lynn,  to  whom  the  note  had  been  indorsed* 
and  the  said  Beall,  as  to  which  of  them  was 
entitled  to  the  monerjr;  but  that  it  had  been 
settled  by  reference  that  Beall  should  have  it; 
and  that  Reily  might  remain  easy,  for  he  should 
not  be  called  on  again  for  payment.  That  Reily 
informed  Beall  that  he  had  paid  the  amount  to 
Smith,  and  that  Beall  had  acknowledged  to 
several  persons  that  he  was  satisfied  the  fact 
was  so,  and  had  employed  counsel  to  bring  suit 
against  Smith  for  tne  money.  That  Smith  had 
charged  Reily  with  the  said  debt  in  his  books, 
and  that  Reily  had  seen  the  entry  in  Smith's 
own  hand-writing,  and  prays  that  the  book  may 
be  produced. 

That  after  the  said  judgment  was  rendered, 
viz.,  on  the  3d  of  January,  1800,  the  legisla- 
ture of  Maryland  passed  an  insolvent  law  in 
favor  of  Reily,  and  others,  and  on  the  23d  of 
December,  1800,  he  conveyed  all  his  estate  to 
a  trustee  a^eeably  to  the  law,  for  the  use  of 
all  his  creditors,  and  that  on  the  4th  of  April, 
1801,  the  Chancellor  of  Maryland  granted  hnn  a 
certificate  of  discharge,  (a  copy  of  which  is 
made  part  of  the  bill,)  whereby  it  was  adjudged 
and  ordered  that  he  should  be  discharged  from 
all  debts,  covenants,  contracts,  promises,  and 
agreements  due  from,  or  owing,  or  contracted 
by  him,  before  the  aforesaid  23d  day  of  Decem- 
ber, 1800,  provided  that  any  property  which 
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he  had  acauired  since  the  execution  of  the  said 
deed,  or  should  acquire  hy  descent,  or  in  his 
own  right  by  bequest,  devise,  or  in  a  course  of 
distribution,  should  be  liable  for  the  payment 
of  his  said  debts.  That  a  writ  of  scire  facias 
baying  issued  some  time  in  the  year  1800,  to 
rerive  the  said  judgment,  Reily  instructed  his 
attorney  at  law  to  plead  the  said  discharge  in 
bar  thereof,  which  he  neglected  to  do,  without 
any  default  on  the  part  of  Reily.  That  all  the 
property  he  possessed  was  dul^  delivered  up  to 
346*]  the  *  trustee  at  the  time  of  executing 
the  deed  of  trust,  and  that  all  the  property  now 
in  his  possession  was  a  devise,  or  the  proceeds 
of  a  devise,  to  his  wife.  That  execution  hav- 
ing upon  the  scire  facias  aforesaid  been  award- 
ed hj  the  general  court  of  Maryland,  an  ex- 
emplification of  that  judgment  had  been  by  the 
said  Beall  filed  in  the  derk's  office  of  the  cir- 
cuit court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  and  execution  issued 
thereon,  with  intent  to  levy  the  same  u|K)n  the 
floods  and  effects  held  by  Keily,  in  the  right  of 
his  wife,  to  stay  which,  and  all  other  proceed- 
ings at  law,  the  bill  prayed  an  iniunction,  &e. 
Beall,  in  his  answer,  stated,  that  he  had  never 
received  any  part  of  the  money  either  from 
Reily,  or  Smith,  who,  he  admits,  was  his  attor- 
ney in  the  suit  against  Reily.  That  Smith  de- 
nied that  Reily  had  ever  paid  him  the  money, 
and  that  Beall  had  no  knowledge,  otherwise 
than  by  the  information  of  Reily,  that  the  same 
had  been  so  paid.  But  .that  some  time  after 
the  original  judgment  was  obtained  against 
Reily,  Smith  told  Beall  that  if  he  would  make 
to  him,  the  said  Smith,  a  handsome  discount 
upon  the  said  judgment,  he  would  pay  him 
ttte  mon^  for  the  same,  which  Beall  refused 
to  do.  He  admits,  that  for  some  time  he  did 
believe,  and  had  declare  his  belief,  that  Reily 
had  paid  the  money  to  Smith,  and  under  that 
impression  had  given  instruetions  to  an  attor- 
ney to  examine  into  the  business,  and  bring 
suit  aflainst  Smith,  or  Reily,  as  he  should  judge 
best;  but  he  never  positively  admitted  the  fact 
to  be  so,  nor  has  he  intimated  such  an  opinion 
since  he  has  seen  Smith's  answer.  He  does  not 
admit  that  Reily  had  ever  regularlv  and  legally 
obtained  the  benefit  of  any  insolvent  law  of 
Maryland,  nor  that  he  instructed  his  attorney 
to  plead  his  discharge,  but  that  if  he  did,  the 
attorney  was  able  to  pay  any  damages  which 
Reily  might  sustain  by  his  negligence.  That 
the  plea  would  be  a  good  plea  at  law,  and  there- 
fore the  complainant  could  not  resort  to  equity 
for  that  benefit  which  he  had  lost  by  his  negli- 
gence. He  admits  that  it  appears  by  the  pro- 
oeedings  that  the  deed  from  Reily  to  nis  trustee 
under  the  insolvent  law  for  the  benefit  of  his 
creditors  was  dated  on  the  23d  of  December, 

1800,  and  his  discharge  on  the  4th  of  April, 

1801,  during  all  which  time  Reily  lived  either 
in  the  city  of  Washington,  or  town  of  Alexan- 
dria, and  contends  that,  as  the  court  below 
had  determined  that  the  jurisdiction  of  Mary- 
land and  Virginia  over  the  ceded  territory 
847*]  *ceased  on  the  1st  Monday  of  Decem- 
ber, 1800,  the  legislature  or  Chancellor  of  Mary- 
land had  no  power  to  pass  such  law,  or  give 
audi  discharge  to  the  said  Reily.  He  does  not 
admit  that  property  now  held  by  Reily  is  held 
in  rifs^t  of  his  wife. 

The  answer  of  the  defendant.  Smith,  admits 
Oraneh  2. 


that  as  attorney  for  Beall,  he  brought  the  suit 
against  Reily,  and  that  he  purchased  of  him,  as 
he  then  imagined,  a  certain  parcel  of  land,  con- 
sisting of  4,600  acres,  represented  by  Reily  to 
be  in  the  State  of  Qeorgia,  at  tne  price  of  two 
shillings  and  six  pence  current  money  of  Mary- 
land per  acre,  amounting  for  the  whole  to  the 
sum  of  1,633  dollars  and  33  cents;  but  denies 
that  in  making  that  purchase  he  undertook  or 
assumed  for  Reily  to  pay  the  debt  to  Beall,  and 
that  Reily  ever  left  in  his  hands  any  money  for 
that  purpose,  and  that  he  (Smith)  ever  prom- 
ised to  have  an  entry  made  on  the  records  that 
the  debt  was  satisfied.  The  answer  then  avers 
that  Smith  had  availed  himsdf  of  all  the  means 
in  his  power  to  obtain  satisfactory  information 
respecting  the  title,  and  even  of  the  existence 
of  the  Georgia  land,  and  that  failing  in  all  his 
various  attempts,  he  has  reason  to  believe,  and 
does  believe,  that  he  did  not  acquire  any  title. 
He  denies  that  he  ever  told  Reily  that  the  pay- 
ment of  the  debt  by  him  (Smith)  had  been  de- 
layed in  consequence  of  any  dispute,  and  that 
he  gave  Reily  any  ground  to  believe  or  imagine 
that  he  (Smith)  intended  to  pay  the  said  debt, 
or  any  part  of  it.  That  he  never  charged  Reily 
in  any  account  against  him  with  the  amount  of 
any  part  of  the  debt,  and  that  no  part  of  the 

Surchase  money  was  ever  deducted  to  pay  the 
ebt.  It  avers  also  that  Smith,  in  the  years 
1790,  1791  and  1792,  did  not  keep  any  book  of 
money  accounts  whatever,  except  a  bank  book, 
nor  any  kind  of  book  of  accounts  wherein  such 
an  entry  could  with  propriety  have  be^i  made, 
and  that  there  never  was  in  his  possession,  or 
kept  by  him,  such  a  book  of  accounts  as  the 
said  Reily  had  alleged.  The  answer  does  not 
state  that  Smith  has  in  any  maimer  paid  Reily 
for  the  lands. 

The  copy  of  the  Chancellor's  certificate  of 
discharge,  referred  to  in  Reily's  bill,  states  the 
date  of  the  deed  from  Reily  to  his  trustee  to  be 
the  23d  of  March,  1801,  and  not  the  23d  of  De- 
cember, 1800,  as  alleged  in  the  bill,  and  admit* 
ted  in  Beall's  answer. 

*The  deed  from  Reily  to  Smith  for  [*348 
the  Qeorgia  lands,  and  also  a  deed  of  quitclaim 
from  Cobbs  (from  whom  Reily  purchased  them) 
to  Smith,  and  the  surveyor's  plat  and  certificate 
of  survey,  were  produced  in  evidence.  The 
depositions  tended  to  prove  f^at  Smith  had  re- 
ceived from  Georgia  very  favorable  accounts 
of  the  Georgia  land,  and  of  the  goodness  of  the 
title;  and  that  the  lands  were  worth  a  dollar 
per  acre.  That  he  had  said,  as  late  as  June  or 
July,  1801,  that  at  the  time  of  his  purchase 
from  Reily,  it  was  understood  that  any  debts 
due  from  Reily,  which  Smith  should  satisfy, 
were  to  be  admitted  as  payment  for  the  land; 
that  believing  at  that  time  that  he  had  made  a 
valuable  purchase,  he  did  pay  some  debts  and 
offered  to  pay  others,  if  the  creditors  would 
make  abatements.  That  by  the  contract  he 
was  at  full  liberty  to  settle  any  debt  due  from 
Reily,  in  the  easiest  and  most  advantageous 
way  to  himself;  that  he  denied  that  he  had  en- 
gaged to  pay  any  particular  debt,  but  that  he 
was  to  discharge  tne  purchase  money,  by  pur- 
chasing or  satisfyinfl  claims  against  Reily,  In 
any  way  he  found  best.  That  he  offered  to 
pay  Beall  the  debt  Reily  owed  him,  if  Beall 
would  allow  a  handsome  discount,  but  that 
Beall  had  refused  to  do  so,  and  the  conversa- 

801 


348 


Supreme  Gottbt  of  the  UiaTED  States. 


18M 


tion  ceased.  That  he  had  not  received  any  sat- 
isfactory information  respecting  the  Georgia 
lands,  and  feared  he  had  made  an  incautious 
purchase,  and  that  the  lands  did  not  exist.  He 
regretted  that  he  had  paid  any  thing;  and  said 
that  he  had  offered  Reily  the  lands  again  upon 
receiving  what  he  had  paid,  which  Keily  de- 
clined. That  he  onlv  wanted  to  he  satisfied 
that  there  was  such  land  as  ae  had  hought  of 
Reily,  and  that  he  had  title,  and  the  bigness 
should  be  settled  immediately  with  him;  but 
that  the  business  between  Reily  and  Beall  was 
out  of  the  question  between  him  and  Reily. 

The  evidence  as  to  Beall,  onlv  went  to  prove 
that  he  had  several  times  expressed  a  belief  that 
Reily  had  settled  the  debt  with  Smith. 

At  February  term,  1804,  a  preliminary  ques- 
tion was  suggested  by  Mason,  tor  the  appellees, 
whether  a  citation  was  not  necessary  m  cases 
of  appeals,  as  well  as  in  cases  of  writs  of  error, 
under  the  22d  section  of  the  judiciary  act  of 
1789,  vol.  1,  p.  62. 

349*]  *Mabshaix,  Oh.  J,  The  question  turns 
upon  the  construction  of  the  act  of  March  3d, 
1803,  vol.  6,  p.  315.  The  words  are,  "and  that 
such  appeals  shall  be  subject  to  the  same  rule, 
regulations  and  restrictions  as  are  prescribed 
in  law  in  case  of  writs  of  error." 

E.  J.  Lee,  for  the  appellant.  The  reason  for 
a  citation  in  cases  of  writs  of  error,  does  not 
apply  to  cases  of  appeal.  Where  the  appeal  is 
prayed  and  granted  in  the  court  below,  the  par- 
ties are  bound  to  take  notice  of  it. 

Mason,  in  answer  to  a  question  from  the 
Chief  Justice,  stated  that  he  conceived  that  an 
appeal  mi^ht  be  allowed  at  any  time  within 
five  years,  in  the  same  manner  as  writs  of  error. 
The  words  of  the  last  act  of  Confess  upon  the 
subject  are  peremptory,  "appeals  shall  be  sub- 
ject," &c. 

If  there  is  no  citation,  the  appeal  cannot  be  a 
Bupersedeas^  but  perhaps  the  want  of  a  citation 
is  not  sufficient  ground  to  dismiss  the  appeal. 

On  a  subsequent  day  in  the  same  term,  the 
Chief  Justice  stated  it  to  be  the  opinion  of  the 
Court,  that  the  appeal  having  been  prayed, 
pending  the  court  below,  a  citation  is  not  nec- 
essary; and,  therefor^  the  case  is  properly  be- 
fore the  court. 

February  6th,  1806.  The  case  was  now  ar- 
gued by  E.  J.  Lee  and  C.  Lee,  for  the  appel- 
lant, and  by  Mason,  for  the  appellees.^ 

E.  J.  Lee.  If  the  plaintiff's  attorney  at  law 
make  a  contract  with  the  defendant,  by  which 
the  plaintiff's  demand  is  satisfied,  it  binds  his 
client.  So  he  may  leave  the  matter  to  reference, 
and  the  client  will  be  bound  by  the  award.  The 
350*]  answers  of  Smith  and  Beall  'are  contra- 
dicted in  a  material  point,  and  the  rule  in  equity 
is,  that  if  the  defendant's  answer  is  false  in  a 
material  point,  it  shall  not  be  taken  to  be  true 
in  the  residue.  Mr.  Smith's  answer  states  that  he 
has  availed  himself  of  all  opportunities  of  ascer- 
taining the  title,  nay,  the  existence  of  the  land. 

1. — B.  J.  Lee,  being  asked  by  the  Court  for  a 
statement  of  the  case,  ajH'eeable  to  the  rule  of 
court,  alleged  that  It  was  not  in  his  power  to  make 
a  statement,  as  it  was  a  question  as  to  the  weight 
of  testimony,   on   contradictory   evidence. 

Marshall,  Oh.  J.  The  court  require  a  state- 
ment of  the  case,  even  though  the  question  is  a 
question  of  fact ;  at  least  the  substance  of  the  bill 
and  answer,  and  the  facts  which  are  in  contest, 
might  be  stated. 
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Bobert  Long's  deposition  shows  this  to  b» 
incorrect. 

Beall's  answer  states  that  he  never  did  aver 
that  Reily  had  paid  the  money  to  Smith.  Thia 
is  contradicted  by  Lloyd  Beall's  deposition. 

Another  ground  of  equity  on  the  part  of  the 
appellant,  is  his  discharge  under  the  insolvent 
act  of  Maryland.  He  is  not  precluded  from  set- 
ting it  up  in  equity,  because  his  attorney  neg- 
lected to  plead  it  at  law.  No  fraud  is  alleged  or 
suggested  in  obtaining  it;  but  it  is  stated,  that 
the  discharge  was  after  the  District  of  Colum- 
bia  was  separated  from  Maryland,  and  that 
upon  that  separation,  Reily  living  in  the  city  of 
Washingten,  ceased  te  be  a  citizen  of  Mary- 
land ;  and  that,  as  the  act  directe  that  the  Chan- 
cellor shall  be  satisfied  that  the  person  apply- 
ing te  him  for  a  discharge  was,  and  is  a  citizen 
of  Maryland,  and  as  the  legislature  could  not 
authorize  the  discharge  of  a  person  from  hia 
debte,  who  should  not  be  at  the  time  of  the  dis- 
charge a  citizen  of  Maryland,  the  discharge  waa 
not  valid  and  regular. 

But  the  act  of  Maryland  was  passed  before 
the  change  of  jurisdiction,  and  the  discharge 
was  only  a  consequence  of  what  was  begun 
while  the  legislature  had  jurisdiction.  By  the 
act  of  cession  by  Maryland,  and  the  act  oi  ac- 
ceptance by  Congress,  it  is  provided  that  the 
operation  of  the  laws  of  the  state  should  not 
cease  nor  be  affected  by  the  acceptance  until 
the  time  fixed  for  the  removal  of  the  govern- 
ment, and  until  Congress  should  otherwise  by 
law  provide. 

The  time  appointed  for  the  removal  of  th» 
government  was  the  first  Monday  of  December^ 
1800,  but  Congress  did  not  provide  by  law  for 
the  government  of  the  District  of  Columbia 
until  the  27th  of  February,  1801.  The  insolvent 
act  passed  on  the  3d  of  January,  1800.  On  the 
♦15th  of  April,  1800,  the  Chancellor  [•SSI 
passed  an  order  that  Reily  give  notice  to  hia 
creditors  te  appear  on  the  3d  of  November,  1800, 
on  which  day, notice  having  been  given,  the  oatli 
of  an  insolvent  debtor  was  administered  to  Reily 
by  the  Chancellor,  and  a  trustee  appointed.  On 
the  23d  of  December,  1800,  Reily  conveyed  aU 
his  property  to  the  trustee,  who  on  the  same  day 
gave  bond  for  the  faithful  performance  of  the 
trust,  and  a  receipt  for  the  effecto.  Thus  every 
thing  was  done  by  Reily  on  his  part,  to  entiUe 
him  to  a  discharge  before  the  operation  of  the 
law  of  Maryland  ceased.  The  Chancellor,  there- 
fore, having  the  cause  before  him,  and  having 
once  had  jurisdiction,  could  not  be  deprived  of 
it  by  the  separation  of  the  territery. 

If  a  crime  had  been  committed  within  the 
District  of  Columbia  before  the  27th  of  Feb- 
ruary, 1801,  it  must  have  been  pimished  accord- 
ing to  the  stete  law  of  that  part  of  the  district 
in  which  it  was  committed. 

Besides  it  is  worth  consideration  whether,  aa 
the  debt  was  due  to  Beall,  who  always  remained 
a  citizen  of  Maryland,  it  might  not  be  barred  by 
an  act  of  the  legislature  of  Maryland,  notwith- 
standing the  debtor  had  ceased  to  be  a  citizen. 

The  words  of  the  insolvent  act,  (November 
session,  1799,)  e.  88,  passed  January  3d,  1800, 
§  3,  are, 

''§  3.  And  be  it  enacted.  That  no  person  here- 
in before  mentioned,  shall  be  entitled  to  the 
benefit  of  any  of  the  provisions  of  this  act,  un- 
less the  Chancellor  shall  be  satisfied,  by  compe- 
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tent  testimony,  that  he  is,  and  at  the  time  of 

gassing  this  act  was,  a  citizen  of  the  United 
tates,  and  of  this  state,  and  unless  at  the  time 
of  presenting  his  petition  as  aforesaid,  he  shall 
prtKluce  to  the  Chancellor  the  assent,  in  writing, 
of  so  many  of  his  creditors  as  have  due  to  them 
the  amount  of  two  thirds  of  the  debts  due  by 
him  at  the  time  of  the  passing  of  this  act;  pro* 
vided,  that  foreign  creditors,  not  residing  in  the 
United  States,  and  not  having  agents  or  attor- 
neys residing  therein  duly  empowered  to  act  in 
their  behalf,  shall  not  be  considered  within  the 
intent  and  meaning  of  this  clause;  and  provided 
also,  that  the  Chancellor  may,  without  the  as- 
352*]  sent  of  'the  creditors  as"  aforesaid,  from 
time  to  time,  order  to  be  discharged  from  cus- 
tody any  of  the  said  petitioners  who  may  be  in 
actual  confinement,  in  virtue  of  any  process  is- 
fued,  or  that  may  be  issued,  in  pursuance  of 
any  debt  at  this  time  due  and  owing  by  him, 
which  discharse  is  hereby  declared  to  be  a  re- 
lease only  of  the  person  of  such  debtor,  but  not 
of  his  property,  unless  the  assent  in  writing  of 
two  thirds  in  value  of  the  creditors  as  aforesaid 
be  obtained." 

It  was  only  necessary  that  the  Chancellor 
should  be  satisfied  that  Reily  was  a  citizen  of 
Maryland  at  the  time  of  passing  the  act,  and  at 
the  time  of  his  application  to  the  Chancellor  for 
its  benefit;  and  these  facts  are  not  denied. 

Mason,  contra. 

There  are  only  two  questions  in  this  cause. 

1.  Has  Reily  any  equi^  on  the  ground  of 
liaving  paid  the  judgment  f 

2.  Has  he  any  equity  on  the  ground  of  being 
released  by  the  act  of  Assembly? 

1.  It  is  admitted  that  he  has  an  equity  if  all 
the  facts  stated  in  the  bill  are  true.  But  the  bill 
itself  is  not  evidence. 

The  answers  of  Smith  and  Beall  deny  all  the 
equitable  facts,  and  there  is  no  evidence  to 
prove  them. 

The  controversy  is  reallv  between  Reily  and 
Smith,  for  it  is  not  alleged  that  Beall  has  been 
Mtisfied,  unless  the  payment  to  Smith  is 
moved,  and  binds  Beall.  But  as  the  evidence 
aoes  not  prove  a  payment  to  Smith,  there  is  an 
end  of  the  first  point. 

2.  As  to  the  discharge  under  the  insolvent  law. 
It  is  a  principle  that  if  a  man  has  a  defense 

at  law  ana  waives  it,  he  shall  not  avail  himself 
of  it  in  equity.  This  is  a  defense  which  pecu- 
353*]  liarly  requires  that  it  should  have  *been 
pleaded  at  law.  The  plea  would  have  embraced 
all  the  facts  which  were  necessary  to  show  that 
he  was  regularly  discharged,  any  of  which  the 
plaintiff  might  have  traversed  and  put  in  issue. 

The  bill  alleges  he  was  regularly  discharged. 
The  answer  denies  it,  and  puts  him  upon  the 
proof.  How  has  he  proved  it?  By  the  Chan- 
cellor's certificate  only;  and  that  was  made  on 
the  10th  of  April,  1801,  when,  according  to  the 
allegations  in  the  bill,  he  was  not  a  citizen  of 
Maryland,  but  of  the  District  of  Columbia. 

The  bill  states,  that  the  property  on  which 
the  fieri  fackiB  was  levied,  was  a  devise  to  his 
wife,  or  the  proceeds  thereof. 

The  answer  denies  it.  and  there  is  no  proof. 

The  bill  charges  that  he  directed  his  attorney 
at  law  to  plead  the  discharge.  The  answer 
denies  it,  and  there  is  no  proof,  although  the 
attorney  himself  was  examined  as  a  witness 
for  the  complainant. 
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Having  removed  from  the  city  of  Washing- 
ton to  Alexandria,  which  is  subject  to  different 
laws,  the  discharge  oould  not  avail  him  there* 

There  is  no  evidence  that  Beall  was  a  citizen 
of  lilaryland,  and  therefore  the  argument  that 
the  legislature  of  Maryland  might  bar  him  from 
a  recovery  of  the  debt,  although  Reily  should 
not  appear  to  be  a  citizen,  does  not  apply. 

Chase,  J,  Would  not  the  proper  remedy  be, 
by  motion,  to  discharge  the  property  taken  on 
the  fieri  facias,  if  it  appeared  to  be  property 
which  came  to  the  wife  by  devise? 

£.  J.  Lee.  Although  that  might  be  done,  yet 
it  is  not  the  only  remedy.  It  might  be  too  late 
on  the  return  of  the  execution,  when  the  prop- 
erty might  be  sold. 

Mabshaix,  Ch.  J.  Could  the  court  have 
f»oTie  on  to  decree  Smith  to  pay  the  money  to 
Reily,  and  dismiss  *the  bill  as  to  Beall  ?  [*354 
Was  the  cause  in  such  a  state  that  this  could 
be  done? 

C.  Lee  and  Mason  admitted  that  they  might. 

Chase,  J,  Can  an  attorney  at  law,  by  a  con* 
tract  for  the  purchase  of  land  to  himself^  bind 
his  client? 

C.  Lee,  in  reply.  We  do  not  contend  for  the 
principle  to  that  extent;  but  if  Beall  assented 
to  the  payment  to  the  attorney  in  that  way,  it 
would  bind  him  in  equity.  So  if  the  attorney 
has  the  money  of  the  debtor  in  his  hands,  and 
upon  a  settlement  with  the  debtor  the  attorney 
retains  the  debt  of  his  client,  and  gives  the 
debtor  a  check  for  the  balance,  the  client  ia 
bound.  If  Smith  did  undertake  to  settle  this 
debt,  it  binds  Beall.  But  if  not,  yet  Reily  has 
a  claim  against  Smith,  and  the  court  below 
ought  not  to  have  dismissed  the  bill  as  against 
him.  There  is  no  doubt  of  Reily's  equity  as  to 
Smith.  He  does  not  even  allege  that  he  ever 
paid  Reily  for  the  lands.  He  has  not  produced 
the  bank  book,  as  he  was  required  to  oo,  which 
would  have  shown  the  check  of  17  dollars. 

As  to  the  discharge  under  the  insolvent  act; 
if  it  was  good  in  Mainland,  it  was  good  in 
every  part  of  the  United  States. 

That  it  was  obtained  fairly,  legally,  and  reg- 
ularly,^ appears  from  the  certificate  itself; 
which  is  at  least  prima  facie  evidence  of  those 
circumstances;  and  the  contrary  must  be  proved 
if  alleged.  1  Dall.  229,  Millar  v.  Ball.  The 
present  case  is  stronger  than  that  of  Millar  and 
Hall ;  because  here  both  parties  were  citizens  of 
Maryland,  but  in  that,  Millar  was  a  citizen  of 
PennsyTvania. 

There  is  certainly  an  error  in  the  copy  of 
the  certificate  of  discHarge  filed  in  this  case,  in 
stating  the  deed  of  Reily  to  his  trustee  to  bie 
dated  the  23d  of  March,  instead  of  the  23d  of 
December;  for  the  certificate  of  the  trustee,  by 
which  he  acknowledges  the  receipt  of  all  the 
effects  of  Reily,  is  dated  on  the  23d  of  Decem- 
ber, and  so  is  the  trustee's  bond. 

If  the  deed  was  executed  on  the  23d  of  De- 
cember, the  case  is  clear  of  all  doubt,  for  the 
inhabitants  of  tnat  part  of  the  District  of  Colum- 
bia which  was  ceded  by  Maryland,  *re-  [*355 
mained  citizens  of  Maryland,  and  subject  to 
all  her  laws,  until  the  27th  of  February,  1801, 
when  Congress  first  provided  by  law  for  the 
government  of  the  district.  Laws  of  United 
States,  vol.  1,  p.  132.  Resolve  of  Maryland,  1788. 
Laws  of  Maryland,  November,  1791,  c.  46,  §  2. 
Laws  of  United  States,  vol.  5,  p.  268. 
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The  words  of  the  insolvent  act  are,  that  the 
Chancellor  shall  he  satisfied  that  the  petitioner 
''is  and  was,"  at  the  time  of  passing  the  act,  a 
citizen  of  the  state  of  Maryland.  If  the  Chan- 
cellor is  satisfied  that  he  was,  at  the  time  of 
passing  the  act,  and  is,  at  the  time  the  peti- 
tion is  presented  to  him,  a  citizen  of  Maryland, 
it  is  sufficient.  But  it  is  not  necessary  in  this 
case  to  confine  the  time  to  the  presenting  the 
petition;  we  may  admit  the  proper  time  to  be 
the  date  of  the  deed  to  his  trustee.  The  dis- 
diarge  has  relation  to  that  time.  So  in  the 
case  of  bankrupts,  the  certificate  relates  to  the 
time  of  doing  the  act  of  bankruptcy;  although 
the  granting  of  it  may  be  deferred  for  a  long 
time.  The  insolvent  law  of  Maiyland  is  to  be 
considered  as  a  bankrupt  law.  So  says  Judge 
M'Kean,  in  the  ease  of  Millar  and  HaU. 

The  4th  article  of  the  constitution  of  the 
United  States  declares,  that  "full  faith  and 
credit  shall  be  given,  in  each  state,  to  the  public 
acts,  records,  and  judicial  proceedings  of  every 
other  state."  And  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states."  Reily 
being,  for  aught  that  appears  to  the  contrary, 
a  natural  bom  citizen  of  Maryland,  could  not 
be  deprived  of  his  right  of  citizenship  by  the 
transfer  of  jurisdiction.  He  might  cease  to  be 
an  inhabitant,  but  could  not  cease  to  be  a  citi- 
zen. 

The  situation  of  Reilv  is  unhappy  indeed,  if 
he  is  not  protected  by  Ids  discharge.  He  can- 
not recall  the  deed  which  he  made  of  all  his 
effecte  to  the  use  of  his  creditors.  His  property 
is  ffone.  And  if  the  insolvent  laws  of  the  sev- 
eral states  are  not  to  be  respected,  perpetual 
imprisonment  may  be  the  consequence. 

The  court  below  ought  to  have  continued 
the  injimction  as  to  all  the  property  of  Reily, 
except  such  as  came  to  him  in  his  own  right  by 
356*]  devise,  bequest,  or  in  the  course  of  •dis- 
tribution. But  if  Reily  has  paid  Smith,  and 
that  payment  can  be  applied  to  Beall,  then  the 
injunction  ought  to  be  general  and  perpetual. 
At  any  rate,  a  general  dissolution  of  the  in- 
jimction was  erroneous. 

Mason,  contra.  If  Reily  has  been  discharged 
under  the  insolvent  act.  and  has  transferred  ail 
his  estate  and  effecte  te  his  trustee,  the  court 
below  could  not  have  decreed  Smith  te  pay  the 
money  to  Reily.  The  right  of  action  was  not 
in  him,  but  in  the  trustee. 

The  insolvent  law  in  the  present  ease  is  a 
special  law  for  the  benefit  of  certein  persons  by 
name,  and  Reily  must  show  that  he  has  com- 
plied with  all  the  requisite  of  the  act  in  as  full 
a  manner  as  if  he  had  pleaded  at  law. 

There  is  no  clause  m  the  act  making  the 
Chancellor's  certificate  prima  facie  evidence  of 
a  compliance  with  all  those  requisites,  and  there 
is  no  such  rule  of  the  common  law.  It  is  only 
made  prima  facie  evidence  to  authorize  a  dis- 
charge from  arrest. 

The  laws  of  Maryland  cannot  apply.  The 
opposite  counsel  take  that  for  granted,  which 
is  the  point  in  dispute. 

There  is  no  mistake  in  the  certificate  respect- 
ing the  date  of  the  deed,  but  if  there  is,  there  is 
no  evidence  before  the  court  by  whi<^  it  can 
be  rectified. 

Mabshall,  Oh,  J.,  delivered  the  opinion  of 
the  Court,  te  the  following  effect: 
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In  this  case  the  oourt  has  aitentively  eonsid- 
ered  the  record,  proceedings,  and  evidence.  Tlie 
only  equity  of  the  complainant's  bill  as  to  Lsr 
mar  k  Beall,  arises  out  of  the  transaetions  b^ 
tween  him  and  the  d^endani^  Smith,  and  thbs 
Court  is  of  opinion  that  that  eauit^  is  not  sup- 
ported; and  that  the  material  allegations  of 
the  bill  as  te  the  defendant,  Smith,  and  whidi 
are  denied  by  his  answer,  are  also  unsupported 
bv  the  evidence.  Nor  are  the  allegations  of 
the  complainant,  respecting  Bis  certificate  of 
discharge,  sufficiently  proved. 

By  the  separation  of  the  District  of  Columbia 
from  *the  stete  of  Maryland,  the  com-  [*357 
plainant  ceased  to  be  a  citizen  of  that  stete,  his 
residence  beinff  in  the  city  of  Washington  at 
the  time  of  that  (Reparation. 

As  the  complainant  was  entitled  to  a  dis* 
charge,  upon  executing  the  deed  of  assignment 
of  all  his  effecte  to  the  trustee  appointed  by  the 
chancellor,  his  certificate  would  relate  back  to 
the  date  of  the  deed.  It  has  been  said  that  the 
true  date  of  that  deed  was  the  23d  of  Decem- 
ber, 1800,  and  that  the  certificate  of  the  Chan- 
cellor, which  stetes  the  date  to  be  the  23d  day 
of  March,  1801,  is  incorrect. 

But  the  certificate  of  the  Chancellor  is  the 
only  evidence  before  the  court  as  to  that  sub- 
ject, and  we  must  teke  it  to  be  true.  Tt  is, 
therefore,  not  material  to  inquire  whether  tlM 
inhabitants  of  the  city  of  Washington  ceased  to 
be  citizens  of  Maryland  on  the  27th  of  Febru- 
ary, 1801,  or  on  the  first  Monday  of  December, 
1800,  as  it  is  not  contended  that  th^  were  un- 
der the  jurisdiction  of  Maryland  so  late  as  the 
23d  of  March,  1801. 

The  complainant,  therefore,  not  being  a  citi- 
zen of  Maryland  at  the  time  of  executing  the 
deed,  did  not  bring  himself  within  the  provi- 
sions of  the  insolvent  law,  under  which  he 
claims  relief. 

I  was  inclined  at  first  to  think  that  an  ao- 
count  might  have  been  directed  between  the 
complainant  and  the  defendant.  Smith,  but  the 
Court  is  of  opinion,  that  if  he  has  any  remedy 
against  Smith,  it  is  at  law  and  not  in  equity. 
The  bill  must  be  dismissed  with  ooste,  but  with- 
out prejudice. 


•THE  UNITED  STATES 

FISHER  et  al.  Assignees  of  Buoht,  a 
Bankrupt.^ 


[•868 


In  all  eases  of  insolveDcv  or  bankruDtcy  of  a 
debtor  of  the  United  States  they  are  entitled  to 
priority  of  payment  out  of  his  effects. 

ERROR  from  the  circuit  court  for  the  district 
of  Pennsylvania. 
^  The  action  was  instituted  to  try  two  ques- 
tions, all  the  necessary  facte  being  conceded  to 
bring  the  law  before  the  court.    The  questions 
were, 

1.  Whether  an  attechment  laid  by  the  United 
Stetes,  on  property  of  the  bankrupt  in  the 
hands  of  the  collector  of  Newport,  in  Rhode 

^l-rrPresent,  Marshall,  Oh.  J.,  Cashing,  Paterson. 
Washington,  and  Johnson,  JmHoea. 

NOTB. — Priority  of  state  or  United  States  in  pay* 
mjnit  from  oieets  of  •  Oebtorsee  note,  29  fi.  B.  A. 
220. 
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Island,  after  the  oommiBsiou  of  bankruptcy  had 
issued,  is  available  affainst  the  assignees? 

2.  Whether  the  United  States  are  entitled  to 
be  first  paid  and  satisfied,  in  preference  to  the 
private  creditors,  a  debt  due  to  the  United 
States  by  Peter  Blight,  as  indorser  of  a  foreign 
bill  of  exchange,  out  of  the  estate  of  the  bank- 
rupt in  the  hands  of  his  assignees? 

The  opinion  of  the  court  below  was  in  favor 
of  the  defendants  upon  both  points,  and  a  bill 
of  exceptions  was  taken  by  the  United  States. 

Dallas,  (Attorney  of  the  United  States  for 
the  district  of  Pennsylvania,)  for  the  plaintiffs 
In  error. 

1.  As  to  the  particular  right  of  the  United 
States  under  the  attachment.  The  title  of  the 
assignees  is  good  against  all  who  are  bound  by 
the  bankrupt  act.  But  we  say  the  United 
States  are  not  bound  by  that  act.  This  exemp- 
tion is  not  claimed  as  matter  of  prerogative,  as 
in  England,  but  by  reason  of  an  express  legis- 
lative exception. 

By  the  62d  sect,  of  the  Bankrupt  Law  of 
4th  April,  1800,  vol.  5,  p.  82,  it  is  enacted, 
^that  nothing  contained  m  this  law  shall  in 
mnj  manner  affect  the  right  of  preference  to 
prior  satisfaction  of  debts  due  to  the  United 
States,  as  secured  or  provided  by  any  law 
359*]  heretofore  *passed,  nor  shall  be  con- 
strued to  lessen  or  impair  any  right  to,  or 
security  for,  mon^  due  to  the  United  States, 
or  to  any  of  them.^' 

Congress  had  a  right  to  declare  that  the  aet 
should  not  affect  a  public  debt.  Have  they 
•done  it?  The  words  contemplate,  1.  The  ri^t 
of  preference  existing  by  prior  laws;  2.  The 
general  right  to,  or  security  for,  any  money 
due  to  the  United  States.  The  effect  of  this 
section  is.  that  the  bankrupt  act  shall  in  no 
manner  affect  the  right  of  the  United  States  to 
recover  any  mone^  due  to  them.  To  say,  then, 
that  the  commission  of  bankruptcy  should  pre- 
vent the  United  States  #rom  attaching  the  ef- 
feets  of  the  Bankrupt,  is  in  direct  repugnance 
to  the  section.  This  exception  in  favor  of  the 
United  States,  was  not  necessary  to  prevent  the 
certificate  from  being  a  bar  to  their  claim,  nor 
to  protect  a  lien  actually  existing;  as  a  mort- 
gage, Ac.,  because  the  United  States  not  being 
named  in  the  body  of  the  act  are  not  bound  by 
it.  Thus  in  England,  upon  the  same  principle, 
the  king  is  not  barred  by  the  certificate.  Such 
were  also  the  decisions  upon  the  Pennsylvania 
bankrupt  law  in  the  courts  of  that  state,  by 
which  it  was  uniformly  adjudged  that  the  state 
was  not  bound.  A  mortgage,  or  other  specific 
lien,  was  sufficient  to  protect  itself.  The  sec- 
tion, therefore,  could  have  no  use  but  that  of 
declaring  expressly  that  so  far  as  relates  to  the 
debt  due  to  the  United  States,  the  right,  the 
security  and  the  remedy  should  all  remain  un- 
impaired by  an3H:.hing  contained  in  that  law. 
This  principle  was  decided  by  the  circuit  court 
in  the  case  of  The  United  States  v.  King,  Wal- 
lace's Reports,  p.  13,  in  which  the  court  held, 
that  in  the  case  of  a  legal  bankruptcy,  the  right 
of  the  United  States  remained  unimpaired.  As 
far  as  the  claim  of  the  United  States  was  con- 
oemed,  the  assignment  under  the  commission 
•f  bankruptcy  did  not  transfer  the  property. 
If  the  daim  of  the  United  States  was  by  matter 
of  record  the  assignees  were  bound  to  take 
notice  of  it»  and  if  tiie  effects  came  to  their 
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bands,  they  held  in  trust  for  the  United  States 
until  the  daim  was  disdiarged;  so  if  the  claim 
was  by  matter  in  pais,  if  the  assignees  had 
notice  they  were  bound  by  it,  and  could  not 
distribute  until  the  daim  was  satisfied. 

*The  whole  title  of  the  assignees  [*360 
depends  upon  the  statute;  if,  then,  the  assign- 
ment under  the  statute  is  set  up  to  prevent  the 
United  States  from  getting  the  money,  it  is  in 
direct  violation  of  the  62d  section. 

2.  As  to  the  general  right  of  the  United 
States  to  priority  of  payment  in  all  cases. 

The  United  States  are  bound  to  maintain  the 
public  credit,  and  to  pay  all  their  debts,  as  well 
those  due  before,  as  since  the  present  constitu- 
tion. They  must  have  all  necessary  powers 
incident  to  that  duty;  among  these  is  the  au- 
thority  to  purchase  bills,  and  to  enter  into  ne- 
gotiations for  making  remittances  to  foreign 
countries.  They  are  not  bound  to  freight  a 
ship  with  spede. 

Every  fiscal  system  ought  to  have  two  ob- 
jects ;  certainty  in  the  collection  of  the  revenue 
and  fidelity  in  its  expenditure.  Hence  the  ne- 
cessity of  priority  in  collecting  the  public 
debts;  of  surety  for  the  conduct  of  public  of- 
ficers; and  of  a  guard  against  the  uiilure  of 
thepublic  debtors. 

With  this  view  it  is  enacted  by  the  act  of 
July  11,  1798,  s.  12,  vol.  4,  p.  196,  that  the  su- 
pervisors, inspectors  and  collectors,  should  give 
Dond  with  surety  for  the  faithful  performance 
of  thdr  duty.  And  by  the  15th  section  of  the 
same  act^  the  amount  of  all  debts  due  to  the 
United  States  by  afiy  supervisor,  or  other  officer 
of  the  revenue,  is  declared  to  be  a  lien  upon 
his  lands  and  those  of  his  surety,  from  the  tuns 
when  a  suit  shall  be  instituted  for  the  recovery 
of  the  same. 

The  debtors  of  the  United  States  may  be 
arranged  in  three  classes. 

1.  Debtors  on  credit  for  public  dues. 

2.  On  receipt  of  public  money. 

3.  On  purchasers  or  contracts. 

1.  Debtors  on  credit  for  public  dues,  were,  1. 
For  import  duties;  2.  For  internal  taxes. 

•By  the  act  of  31st  July,  1789,  s.  [♦361 
21,  (vol:  1,  Child's  edition,  p.  47,)  it  is  provided 
that  ''in  all  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  executors  or  adminis- 
trators shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debt  due  to  the 
United  States  on  any  such  bond"  («.  e.  for  pay- 
ment of  duties)  "shall  be  first  satisfied."  The 
act  of  August  4,  1790,  s.  45,  (same  book,  p. 
221,)  has  the  same  provision. 

By  the  act  of  2d  of  May,  1792,  s.  18,  (vol.  2, 
Child's  edition,  p.  78,)  in  cases  of  insolvency 
the  surety  who  pays  the  debt  due  to  the  United 
States,  on  anv  bond  given  for  duties  on  goods 
imported,  shall  have  the  same  priority  of  pay- 
ment out  of  the  effects  of  the  insolvent,  as  the 
United  States  would  have  had  by  virtue  of  the 
44th  (45th)  section  of  the  act  of  4th  of  August, 
1790.  And  it  is  further  declared  "that  the 
cases  of  insolvency  in  the  said  44th  (45th)  sec- 
tion mentioned,  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor  not  having  suf- 
fident  property  to  pay  all  his  or  her  debts, 
shall  have  made  a  voluntary  assignment  there- 
of, for  the  benefit  of  his  or  her  creditors,  or  in 
which  the  estate  and  effects  of  an  absconding, 
concealed,  or  absent  debtor  shall  have  been  at- 
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tAcheS  by  proceit  of  law,  as  to  eaaet  in  which 
an  act  of  legal  bankruptcy  shall  have  been 
eommitted." 

Thus,  as  early  as  1792,  the  priority  in  tne 
ease  of  bonds  given  for  duties  on  ^^oods  im- 
ported was  eomplete.  The  only  addition  after- 
wards made  was  by  the  65th  section  of  the  act 
of  March  2d,  1799,  vol.  4,  p.  386,  which  makes 
executors  and  administrators  {>ersonal1y  liable 
if  tbey  pay  away  the  assets  without  first  sat- 
isfying the  debt  due  to  the  United  States. 

2.  As  to  debtors  for  internal  taxes. 

The  duties  on  distilled  spirits  are  to  be  se- 
cured by  bond.  March  3,  1791,  voL  1,  p.  311,  s. 
17.  But  this  act  gave  no  priority  on  such  bonds. 

The  duties  on  snuff  and  sugar  were  also  to 
be  secured  by  bond.  June  5,  1794,  vol.  3,  p.  98, 
s.  11,  but  no  priority  is  given  by  this  act. 
862*1  •It  is  difRcult  to  conceive  why  the 
United  States  should  have  made  thiis  distinction 
between  debts  due  for  duties  on  goods  import- 
ed, and  on  spirits  distilled,  Ac  There  cer- 
tainly was  no  reason  for  it.  The  legislature 
saw  the  defect,  and  in  1797,  passed  the  act  up- 
on which  the  present  question  depends,  and 
which  gives  the  United  States  a  priority  of  pay- 
ment in  all  cases  whatsoever. 

The  6th  sec.  of  the  act  of  3d  of  March,  1797, 
vol.  3,  p.  423,  is  that  on  which  we  rely.  It  is, 
in  these  words:  "And  be  it  further  enacted, 
that  where  any  revenue  officer  or  other  person, 
hereafter  becoming  indebted  to  the  United 
States  by  bond  or  otherwise,  shall  become  in- 
solvent, or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  executors  or  adminis- 
trators, shall  be  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  aebt  due  to  the 
United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  be  deemed  to 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  or 
in  which  the  estate  and  effects  of  an  absconding, 
concealed,  or  absent  debtor,  shall  be  attached  by 

Jirocess  of  law,  as  to  cases  in  which  an  act  of 
e^l  bankruptcy  shall  be  committed." 

Before  this  act  was  passed,  the  only  prefer- 
ence existing  was  in  the  case  of  a  custom-house 
bond.  The  cases  not  provided  for,  were;  1. 
Revenue  officers;  2.  Accountable  agents;  3. 
Debts  on  bond,  or  contract. 

The  act  of  1797  embraces  them  all.  It  in- 
cludes all  persons  who  should  thereafter  become 
indebted  to  the  United  States,  by  bond,  or  other- 
wise, and  who  should  become  insolvent. 

Peter  Blight,  after  the  date  of  the  act,  did 
become  indebted  to  the  United  States  otherwise 
than  by  bond,  and  has  become  insolvent;  he  is, 
therefore,  within  the  plain  and  express  words 
of  the  act.  No  language  can  make  the  case 
clearer.  There  is  nothing  doubtful  in  the  words 
themselves,  nothing  ambiguous,  nothing  to  be 
explained,  and,  therefore,  no  room  for  construc- 
tion. But  the  gentlemen  have  chosen  to  resort 
to  other  parts  of  the  act,  and  even  to  other  acts, 
363*]  not  to  explain  what  was  *ambiguous, 
but  to  render  ambiguous  what  was  plain ;  not  to 
remove,  but  to  create  a  doubt ;  not  to  illustrate 
what  was  obscure,  but  to  darken  what  was 
dear. 

The  title  of  the  act  has  led  to  the  whole  op- 
position in  this  case.  It  is,  "An  act  to  provide 
more  effectually  for  the  settlement  of  accounts 
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between  the  United  States  and  receivers  of 
public  money." 

It  is  true  that  it  only  professes  to  relate  to 
the  settlement  of  accounts,  and  conveys  no  idea 
of  priority.  But  then  it  speaks  of  receivers  of 
public  money,  not  revenue  officers  and  account- 
able a^nts  only,  not  those  who  receive  it  by 
collection  any  more  than  those  who  receive  it  b^ 
contract. 

The  first  section  relates  exclusively  to  revenne 
officers,  and  accountable  agents,  but  every  othsr 
section  takes  a  larger  scope. 

If  the  body  of  the  act  is  to  be  the  slave  of  tha 
title,  how  are  we  to  account  for  the  general 
provisions  it  contains.  But  the  case  comes 
within  the  very  words  of  the  title.  Who  ars 
receivers  of  public  money?  We  say  a  persoa 
who  indorses  and  sells  a  bill  of  exchange  to  the 
United  States  is  a  receiver  of  public  money. 
He  is  accountable  for  it  upon  a  contingency.  If 
the  bill  is  not  duly  honor(^,  he  contrs^  to  re- 
fund the  money.  Hence,  then,  our  opponento 
are  obliged  to  restrict  even  the  title  itself.  If 
Mr.  Blight  had  received  the  money  to  carry  to 
Holland,  he  certainly  would  have  been  a  receiv- 
er of  public  money.  But  he  has  received  it  here 
under  an  engagement  to  pay  it  there.  What  is 
the  difference? 

The  account  has  been  settled  with  the  treas- 
ury, and  the  balance  ascertained,  in  which  ae- 
count  he  has  been  charged  with  the  publis 
money. 

The  act  of  September  2, 1789,  s.  3  and  6  (voL 
1,  p.  37,)  provides  for  the  settlement  of  all  ae> 
counts  and  the  recovery  of  all  debts.  The  aet 
of  March  3, 1795,  (vol.  3,  p.  225,)  obliges  all  ae- 
countable  agents  to  render  and  settle  their  ac- 
counts at  the  treasury. 

•The  act  of  1797,  vol.  3,  p.  421,  pro-  [•364 
vides  for  the  recovery  of  the  debt  by  suit;  after 
final  settlement  of  the  accounts  of  a  receiver  of 
public  money.  Having  in  the  four  first  sections 
expoimded  the  provisions  of  the  law  respecting 
the  pre-existing  cases  of  adjusted  accounts,  the 
subsequent  sections  take  a  larger  range,  and 
provide  for  new  cases. 

The  first  section  applies  exclusively  to  re- 
ceivers of  public  money  and  accoimtable  agents. 

The  second  speaks  of  delinquency,  and  is 
thereby  connected  with  the  first.  It  also  makes 
copies  of  bonds  or  other  papers  relating  to  the 
settlement  of  any  account  between  the  United 
States  and  an  individual,  sis  good  evidence  as 
the  original.  Here  the  phraseology  is  altered. 
The  subject  is  enlarged  and  by  no  means  lim- 
ited by  the  title.  The  word  delinquent  is 
dropped,  and  the  expression  is  general,  anv  ac- 
count between  the  United  States  and  an  in<uvid- 
ual.  The  suit  directed  to  be  brought  in  the  first 
section  is  always  founded  on  the  account  settledj 
whatever  may  have  been  the  original  cause  <rf 
action;  whether  a  bond,  note,  covenant,  con- 
tract,  or  open  account. 

The  third  section,  by  the  words  "as  afore- 
said," refers  to  such  suit  upon  the  adjustment 
of  the  accoimt,  and  admits  the  defendant  to  set 
up  equitable  credits  which  had  been  submitted 
to  the  accounting  officers  of  the  treasury,  and 
rejected  previous  to  the  commencement  of  the 
suit.     But  no  new  voucher  is  to  be  admitted. 

In  the  fourth  section  the  word  of  reference  is 
omitted.  The  subject  of  suits  in  general  be- 
tween the  United  States  and  individuals  is  taken 
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up.  The  word  delinquents  is  not  used.  It 
would  haye  been  improper.  It  is  not  a  term 
applicable  to  mere  debtors,  but  to  defaulters, 
persons  who  haye  misapplied  public  money. 

The  words  of  the  fifth  section  are  general,  and 
there  is  nothing  either  in  the  title  or  preceding 
sections  which  can  restrict  them.  It  is  not  like 
some  of  the  former  sections,  restricted  to  ad- 
justed accounts,  nor  to  accountable  agents,  nor 
to  collectors  of  public  money,  nor  to  persons 
who  receiye  the  public  money  to  distribute.  And 
365*]  *yet  we  find  that  when  the  legislature 
meant  to  restrict  the  subject  of  legislation,  re- 
strictive words  were  not  wanting.  By  not  us- 
ing words  of  restriction  in  the  fifth  section, 
after  having  used  them  in  the  preceding  sec- 
tions, they  have  shown  a  manifest  intention  of 
making  a  general  provision  upon  the  subject  of 
priority  in  all  cases.  The  sixth  section  is  also 
general  in  its  torms.  It  embraces  all  writs  of 
execution  upon  any  judgment  obtained  for  the 
jxae  of  the  United  States. 

The  seventh  section  saves  all  the  remedies 
which  the  United  States  before  had  for  the  re- 
covery of  debts. 

The  general  right  of  priority  is  recognized  by 
subsequent  statutes.  Thus  in  the  act  for  the 
relief  of  persons  imprisoned  for  debts  due  to  the 
Unitod  States,  June  6,  1798,  v61.  4,  p.  121,  the 
provision  is  general,  "that  any  person  impris- 
oned upon  execution  issuing  from  any  court  of 
the  United  States,  for  a  debt  due  to  the  United 
States,  may  apply,"  Ac,  and  the  Secretary  of 
the  Treasury,  being  satisfied  that  such  debtor  is 
unable  to  pay  the  debt,  and  that  he  has  not  con- 
cealed or  made  any  conveyance  of  his  estate  in 
trust  for  himself,  or  with  an  intent  "to  defraud 
the  United  States,  or  deprive  them  of  their  le- 
gal priority,"  Ac.  may  order  him  to  be  dis- 
charged from  custody.  From  the  force  of  these 
expressions,  as  applied  to  the  subject  matter,  it 
is  evident  that  a  general  priority  was  contem- 
plated. So  in  the  62d  s.  of  the  Bankrupt  Law 
of  April  4,  1800,  vol.  6,  p.  82,  the  worc^,  "the 
right  of  preference  to  prior  satisfaction  of  debte 
due  to  the  United  States,  as  secured  or  pro* 
vided  by  any  law  heretofore  passed." 

There  is  no  priority  given  in  case  of  bonds 
with  pecuniary  penalty,  other  than  custom- 
house bonds,  unless  it  be  given  by  the  act  of 
1797;  yet  by  the  act  of  March,  1799,  s.  65,  vol. 
4,  p.  386,  if  the  surety  in  any  bond  with  pen- 
alty shall  pay  the  debt,  he  shall  enjoy  the  like 
priority  and  preference  as  are  reserved  and  se- 
cured to  the  United  Stetes. 

The  title  of  a  law  is  no  part  of  the  law.  In 
England  it  is  prefixed  by  the  clerk,  and  is  never 
passed  upon  by  parliament.  In  Congress  it 
366*]  is  never  read  but  once.  Jefferson's  •Man- 
ual, p.  — ;  6  Bac.  Abr.  Gwillim,  369;  Barring- 
ton  on  Statutes,  449;  Willes's  Reporte,  394, 
Coleman  v.  Cook;  Cowp.  232,  Mctce  v.  Cadell;  2 
Str.  1211,  Stoaine  v.  De  Mattos;  3  Wilson,  271; 
Cowp.  640,  PatHaon  v,  Bankea;  Doug.  166,  Co» 
«.  Liotard. 

The  title  of  the  act  of  2d  March,  1799,  vol. 
4*  p.  279,  is,  "An  act  to  regulate  the  collection 
ef  duties  on  imports  and  tonnage;"  yet  the  62d 
••  p.  383,  prescribes  the  form  of  bonds  to  be 
taken  to  the  United  States  in  all  cases.  And 
the  65th  s.  p.  386,  directe  bail  to  be  taken  in  all 
cases  of  pecuniary  penalties. 
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No  argument,  therefore,  can  be  drawn  from 
the  title. 

As  to  the  argument  ah  inoonvenienti. 

It  amounte  merely  to  this,  that  one  merchant 
cannot  know  when  he  is  safe  in  trusting  his 
neighbor,  because  he  does  not  know  what  bills 
he  nas  indorsed  to  the  United  States,  or  what 
bills  with  his  indorsemente  may  get  into,  their 
hands.  The  same  objection  may  be  made  as  to 
sureties  in  custom-house  bonds,  and  receivers  of 
public  money;  caiies  in  which  the  priority  is  ac- 
knowledged. The  act  has  done  no  more  than 
the  debtor  himself  has  a  right  to  do.  Independ- 
ent of  the  bankrupt  law,  a  debtor  may  convey 
all  his  property  to  one  of  his  creditors,  in  ex- 
clusion of  all  the  rest,  and  the  conveyance  will 
be  good.  So  a  foreign  attachment  may  come 
and  sweep  away  the  whole  estate. 

But  if  the  words  of  the  law  are  clear  and  posi- 
tive, it  cannot  be  altered  by  the  consideration  of 
its  inconvenience. 

That  would  be  a  subject  for  legislative,  not 
judicial  inquiry. 

Harper,  contra. 

The  ground  of  prerogative  seems  to  be  aban- 
doned. The  few  observations  I  shall  make  will 
be  confined  to  the  case  of  an  indorser  of  a  bill 
of  exchange  which  gete  into  the  hands  of  the 
United  Stetes. 

*The  argument  is  rested  on  stetutory  [*367 
provisions  only.  It  is  contended  that  the  prior- 
ity extends  to  all  debtors.  On  the  other  side  it 
is  confined  to  fiscal  debte,  of  which  there  are 
only  two  kinds ;  bonds  for  duties,  and  debte  due 
from  accounteble  acente. 

The  general  words  of  the  act  extend  to  all 
cases ;  but  we  contend  that  those  general  words 
are  restricted  by  the  spirit  of  the  act,  and  by 
the  intention  of  the  legislature. 

The  general  observations  which  have  been 
made  tending  to  show  that  it  would  have  been 
prudent  in  Congress  to  extend  the  priority  to 
all  cases,  do  not  show  that  they  have  done  it. 

But  it  is  said  that  the  62d  section  of  the  bank- 
rupt law  restricte  the  general  operation  of  the 
act,  so  that  none  of  the  provisions  shall  affect 
the  right  of  the  United  Stetes.  This  is  ad- 
mitted. Then  we  are  brought  back  to  the  ques- 
tion, what  righte  had  the  United  Stetes  before 
that  act?  If  they  nad  no  priority  before,  that 
act  did  not  give  it  to  them.  It  is  admitted  that 
a  voluntery  assignment  before  the  act,  and  since 
its  repeal,  would  deprive  tne  other  creditors  of 
their  right  to  the  property.  If,  then,  the 
United  Stetes  are  to  be  considered  as  a  common, 
and  not  as  a  privileged  creditor  the  voluntery 
assignmente  made  by  Blight  before  the  bank- 
rupt law  would  bar  the  United  Stetes  as  well 
as  any  other  creditor. 

The  bankrupt  act  neither  gives  nor  tekea 
away  the  right  of  priority;  so  that  the  ques- 
tion again  returns,  what  was  their  former 
right  T 

The  words,  **or  other  person,"  and  "or  other- 
wise," in  the  fifth  section  of  the  act  of  1797,  it 
is  said,  give  this  clause  a  general  operation  in 
all  cases.  The  word' "hereafter'  has  also  fur- 
nished an  argument  for  the  plaintiffs  in  error. 
It  is  said  that  the  priority  was  to  apply  in- 
stenter  to  the  ease  of  a  revenue  officer,  but  in 
other  cases  it  was  to  apply  only  to  such  debte  as 
should  be  thereafter  contracted.  But  there  is  no 
such  distinction.   The  printer  has  committed  an 
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error  in  placing  a  comma  after  the  words  "rev- 
enue officer,"  whereas  the  words  "hereafter  be- 
coming indd>ted/'  apply  as  well  to  ''reyenue  of- 
ficer" as  to  "other  person," 
368*]  *We  admit  that  neither  a  title  nor  pre- 
amble can  control  the  express  words  of  the  en- 
acting clauses ;  but  if  these  are  ambiguous,  tou 
may  resort  to  the  tiUe  or  preamble  to  eluddate 
theuL 

It  is  said  that  Blight  was  a  receiver  of  public 
money,  and  therefore  within  the  title  of  the  act. 
But  that  appellation  is  not  more  applicable  to 
him  than  it  would  be  to  a  man  who  receives 
payment  for  timber  furnished  for  the  use  of  the 
United  States.  No  account  against  him  can  be 
opened  in  the  books  of  the  treasury.  He  merely 
sold  the  bill  and  received  payment.  He  re- 
ceived it  as  his  own  money,  not  that  of  the 
United  States.  And  although  he  might,  bv  mat- 
ter ew  post  facto,  become  indebted,  yet  when  he 
received  it,  he  did  not  receive  it  as  public  money 
for  which  he  was  to  account.  The  right  of  ac- 
tion of  the  United  States  did  not  accrue  upon 
his  receipt  of  the  mon^,  but  upon  the  breach  of 
his  contract.  The  indorser  of  a  bill  engages 
that  it  shall  be  duly  honored.  When  the  bill 
was  dishonored,  and  not  before,  the  claim  of  the 
United  States  accrued.  When  he  received  the 
money,  it  depended  upon  a  contingency  whether 
he  should  ever  become  indebted  to  the  United 
States :  and  if  they  should  not  take  all  the  steps 
of  due  diligence,  notice,  &c.,  ne  never  would  be 
indebted. 

It  is  said  that  the  evil  to  be  remedied  by  the 
act  of  1797  was,  that  the  collectors  of  the  in- 
ternal revenue  were  not  subject  to  the  priority. 
The  case  of  the  collectors  of  the  external  rev- 
enue had  been  provided  for  before.  We  admit 
the  rule  that  every  part  of  the  act  is  to  have 
effect,  but  it  does  not  require  that  the  words 
should  be  extended  to  an  indorser  of  a  bill  of 
exchange.  There  are  other  persons  upon  whom 
the  whole  effect  of  the  section  may  operate. 
There  are  accountable  agents,  that  is,  agents 
who  receive  the  public  money  to  distribute. 
These  are  indebted  to  the  United  States  "other- 
wise" than  by  bond.  These  are  the  other  per- 
sons than  revenue  officers,  to  whom  the  act  al- 
ludes. Those  two  classes  of  persons^  revenue 
officers  and  accountable  agents,  are  sufficient  to 
satisfy  all  the  expressions  of  the  section. 

Innumerable  inconveniences  and  embarrass- 
ments will  follow  a  further  extension  of  the 
words ;  and  if  there  is  no  necessity  of  extending 
369*1  them  further,  those  inconveniences  'will 
furnish  a  sufficient  ground  to  suppose  that  the 
legislature  did  not  mean  so  to  extend  them. 

When  a  man  gives  a  bond  lor  duties,  or  a  rev- 
enue officer  for  the  faithful  discharge  of  his 
office,  the  bond  is  of  record;  all  the  world  has 
notice.  A  public  agent  also  is  charged  of  rec- 
ord on  the  books  of  the  t^asury.  His  neighbors 
who  deal  with  him  are  aware  of  his  situation; 
they  know  the  extent  of  his  responsibility,  and 
can  exercise  their  judgment  in  trusting  him. 

But  in  the  case  of  an  indorser  of  a  bill  of 
exchange  no  one  can  have  notice.  A  man  may 
have  indorsed  a  hundred  bills,  and  he  may  not 
himself  know  how  many  of  them  have  been  pur- 
chased by  the  United  States.  His  creditors 
trust  him  without  notice;  they  believe  that  if 
any  accident  should  happen  to  him,  they  will 
share  an  equal  fate  with  nls  other  creditors.  If 
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they  had  known  as  in  the  case  of  •  collector^ 
that  the  United  States  might  come  in  and  seize 
the  whole  of  his  effects,  they  would  not  have 
given  him  credit.  Such  a  construction  ought 
to  be  supported  by  the  strongest  reasons. 

The  distinction  between  revenue  officers  and 
other  persons,  runs  through  the  whole  act;  and 
you  may  as  well  extend  the  2d  section  to  all 
cases  as  the  5th,  and  say  that  every  debtor  of 
the  United  Stat^  shall  be  at  the  mercy  of  the 
officers  of  the  treasury  deparbnent.  But  the  2d 
section  is  evidently  restricted,  and  we  have  as 
good  a  right  to  restrict  the  5th  by  connecting  it 
with  the  2d,  as  they  would  have  to  extend  the 
2d  by  relation  to  the  5tlL 

The  words  "as  aforesaid,"  in  the  2d  section, 
restrict  its  operation  to  certain  fiscal  dd>ts,  and 
show  the  subject  matter  of  the  act  to  be 
debts,  which,  in  the  usual  course,  are  to  be  ad- 
justed at  the  treasury. 

The  6th  section  is  relied  on  to  show  that  the 
title  is  not  to  control  the  enacting  clauses.  But 
this  is  because  an  entirely  new  subject  matter 
is  introduced,  and  by  no  possibility  can  its 
words  be  satisfied  by  restricting  them  to  the 
cases  mentioned  in  the  other  sections. 

The  provision  of  the  act  of  1700,  vol.  4,  p.  386, 
s.  65,  vmich  makes  executors  and  administrators 
liable  if  they  *pay  away  the  assets  with-  r*370 
out  first  satisfying  the  debt  due  to  the 
United  States,  applies  exclusively  to  custom- 
house bonds.  This  may  be  just,  because  the  ex- 
ecutor can  always  go  to  the  records  and  know 
whether  his  testator  was  so  indebted.  But  this 
furnishes  no  ground  to  suppose  that  Congress 
meant  to  apply  the  same  provision  to  the  ex- 
ecutor of  an  indorser  of  a  bill,  who  could  not 
be  supposed  to  know  that  his  testator  was  so  in- 
debted, and  who  may  have  paid  away  the  as- 
sets without  such  knowledge.^ 

IngersoU,  on  the  same  side. 

A  claim  of  preference,  which  in  monarchies 
is  boldly  avowed  by  the  name  of  prerogative, 
presents  itself  in  republics  under  the  milder 
and  more  insinuating^  appellation  of  privilege. 

The  preference  insisted  upon  for  the  United 
States  in  the  present  instance,  exceeds  that 
which  is  considered  as  incident  to  the  suprem- 
acy of  any  king,  emperor,  or  other  sovereign  in 
Europe,  under  similar  circumstances. 

The  United  States,  by  their  agent,  (but  who 
did  not  declare  himself  to  be  such,)  purchased 
a  bill  of  exchange,  which  was  returned  pro- 
tested for  non-payment.  In  doing  this  they 
acted  the  merchant,  and  ought  to  be  content 
with  preserving  a  consistency  of  character.  The 
dravTcr  and  indorser  became  bankrupt;  volun- 
tary and  provisional,  and  absolute  assignments 
were  made.  No  public  property  is  specifically 
identified  and  traced  to  tne  hands  of  the  defend- 
ant's assignor.  The  debtors  were  not  revenue 
officers,  agents  of  the  United  States,  either  gen- 
eral or  special;  nor  did  they  receive  publie 
money  to  be  accountable,  nor  even  know  that 
the  purchase  was  for  the  use  of  the  United 
States.  They  not  6nly  were  not  themselves 
agents,  but  they  did  not  know  that  they  were 
dealing  with  an  agent  of  the  United  States. 
Subsequent  to  those  assignments  the  United 

1. — Mr,  Harper  apologized  here  for  closing  bis 
argament;  being  engaged  as  one  of  the  connBel 
npon  the  impeachment  then  pending  before  the 
Senate  of  the  United  States. 
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States  attached  the  property  assigned,  as  be- 
longing to  Peter  Blight,  tne  assignor. 
371^]     'We  contend, 

1.  That  the  laws  of  the  United  States  do  not 
give  the  preference  claimed. 

2.  That  the  attachment,  having  issued  and 
been  laid  subsequent  to  the  assignment  under 
the  commission  of  bankruptcy,  is  an  immaterial 
incident  which  cannot  affect  tne  general  prin- 
ciple. 

3.  That  if  the  act  of  Congress  gives  the  pref- 
erence to  the  extent  claimed,  it  Is  unconstitu- 
tional, and  not  a  law. 

1st.  Does  the  law  of  the  United  States  give 
the  preference  claimed,  on  general  ground,  con- 
sidered abstractly  from  the  proceedings  by  at- 
tachment? 

Particular  and  secret  liens,  indiscreetly  mul- 
tiplied, occasion  doubtful  titles;  render  an  in- 
tercourse in  business  dangerous,  and  destroy 
credit,  the  life  of  commerce.  The  claim  of  pri- 
ority, as  now  urged,  is  accompanied  with  all 
the  mischief  and  inconvenience,  if  it  does  not 
fall  under  the  express  denomination  of  a  secret 
lien.  For  a  literal  construction  of  the  law  it  is 
seareely  possible  that  any  man  will  contend. 
The  counsel  for  the  United  States  shrink  from 
the  conclusion  to  which  such  an  interpretation 
would  necessarily  lead.  Property,  real  or  per- 
sonal, would  not  be  a  means  of  obtaining  credit. 
No  lender  could  secure  himself  by  mortgaf;e, 
pledge,  or  otherwise,  agamst  loss,  by  the  in- 
solvency of  the  borrower.  The  unfortunate  in- 
cident, to  guard  against  the  consequences  of 
which  the  security  was  taken,  would  itself  cause 
the  disappointment  and  loss. 

The  argument  of  the  opposite  counsel  recoils 
upon  themselves.  Although  they  disavow  the 
interference  with  specific  liens,  yet  they  must 
take  the  principle  altogether;  and  if  it  lead  to 
these  absurd  results,  it  must  be  unsound  in  its 
source. 

Their  qualified  position,  however,  authorises 
the  conclusion  that  there  are  supposablc  eases, 
in  which  the  United  States  will  not  be  entitled 
S78*]  to  priority  on  the  insolvency  of  'their 
debtors,  and  repels  conclusively  an  adherence  to 
the  letter  of  the  law. 

If,  instead  of  confining  ourselves  to  particular 
expressions,  we  consider  the  mischief  and  the 
remedy,  and  take  the  general  scope  and  design 
of  the  act  into  view,  we  may  with  confidence  an- 
ticipate the  conclusion. 

Every  statute  consists  of  the  letter  and  the 
spirit ;  or,  in  the  quaint  but  strong  language  of 
ancient  law  writers,  of  the  shell  and  the  kernel ; 
and,  by  comparing  the  diflferent  parts  with  each 
other,  from  the  title  to  the  last  sentence,  it  is 
found  to  be  its  own  best  expositor.  4  Inst.  424. 
I  am  authorized  by  one  of  the  greatest  lawyers 
that  ever  lived,  to  say  that  general  words  in 
statutes  have  at  all  times,  from  a  variety  of 
considerations,  received  a  particular  and  re- 
stricted interpretation.    4  Inst.  330,  334,  335. 

The  key  to  unlock  the  secrets  of  the  law,  we 
admit,  is  not  so  much  the  title  (although  it  is 
one  of  many  considerations  to  be  taken  into 
view)  as  the  motive,  the  cause,  the  principle, 
that  induced  the  legislature  to  pass  the  act. 
The  counsel  for  the  United  States  has  stated 
this  motive  to  be  to  put  the  internal  revenue 
vpon  the  fame  footing  as  the  import  duties; 
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and  to  that  proposition  we  accede.    Let  the  law 
cease  where  the  reason  ceases,  and  we  are  safe. 

It  may  be  useful  to  consider  the  prerogative 
of  the  kings  of  England  in  this  particular,  at 
the  least  liberal  period  of  its  juridical  history, 
when  unreasonable  preferences  of  the  sovereign 
over  the  subject  fill  and  deform  its  every  page. 
By  the  statute  of  33  H.  VIII.  c  39,  s.  74,  "his 
debt  shall,  in  suing  out  execution,  be  preferred 
to  that  of  every  other  creditor  who  hath  not  ob- 
tained judgment  before  the  king  commenced  his 
suit."  3  Si.  Com.  420.  This  only  makes  the 
commencement  of  the  king's  suit  equivalent  to 
a  judgment  in  favor  of  a  subject. 

"The  king's  judgment  also  aflfects  all  lands 
which  the  king^s  debtor  hath  at  or  after  the 
time  of  contracting  his  debt."  3  Bl.  CJom.  420. 
This  relates  to  lands  only.  The  personal  estate, 
at  least,  escapes  the  roval  grasp.  *Even  [*373 
there,  the  distinction  for  which  we  contend  has 
always  been  observed.  The  preference  in  favor 
of  the  king  is  principally  confined  to  cases  where 
public  moneys  have  been  received  by  an  account- 
able officer  to  public  use.  It  does  not  extend 
to  transactions  of  a  common  nature. 

By  the  statute  of  13  Elizabeth,  c.  4,  the  lands 
and  tenements,  goods  and  chattels,  of  tellers,  re- 
ceivers, collectors,  Ac.,  and  other  officers  of  the 
revenue,  are  made  liable  to  the  payment  of  their 
debts. 

These  are  the  models  which  the  act  of  Con- 
gress was  intended  to  imitate.  The  lands  of 
such  revenue  officers  are  liable  to  process  imder 
the  king's  judgment,  even  in  the  hands  of  a 
bona  fide  purchaser;  though  the  debt  due  to  the 
king  was  contracted  by  the  vendor  many  years 
after  the  alienation.  3  Bl.  Com.  420.  Here  the 
distinction  is  still  kept  up  between  revalue  of- 
ficers and  others. 

If  goods  are  taken  on  a  /I.  fa.  against  the 
king's  debtor,  and  before  they  are  sold  an  etv- 
tent  come  at  the  king's  suit,  tested  after  the  de- 
livery of  the  fi,  fa,  to  the  sheriff,  these  goods 
cannot  be  taken  upon  the  extent,  but  the  exe- 
cution upon  the  fL  fa,  shall  be  compld^. 
4  T.  R.  402,  Rorke  v.  Dayrell, 

Even  Queen  Elizabeth,  with  all  the  suprem- 
acjr  of  absolute  sway,  did  not  carry  her  prerog- 
ative claims  to  the  extent  now  urged  for  a  fed- 
erative republic,  and  representative  democracy. 

With  the  several  exceptions  already  stated, 
and  which  are  confined  principally  to  revenue 
officers,  the  Eang  of  England  nas  no  priority  in 
the  recovery  of  his  debts  over  the  meanest  peas- 
ant of  his  dominions. 

When  we  advert  to  the  title  of  the  act,  we 
find  in  its  pointed  expressions,  a  direct  contra- 
diction by  the  legislature  itself  to  the  present 
claim  of  the  United  States.  The  words  are,  "An 
act  to  provide  more  effectually  for  the  settle- 
ment of  accounts  between  the  United  States  and 
receivers  of  public  money,"  not  between  the 
United  States  and  individuals  indebted  by  bond, 
contract  or  otherwise.  It  is  substantially  in 
imitation  of  the  English  statutes,  respecting 
'tellers,  collectors  and  receivers,  who  are  [*374 
answerable  in  the  receipt  of  the  exchequer. 

The  act  is  "more  effectually"  to  provide,  &c., 
alluding  to  a  former  provision  upon  the  same 
subject.  That  former  provision  is  contained  in 
the  act  of  March  3d,  1705,  which,  with  a  title 
less  restricted  than  that  of  1797,  is  confined  in 
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its  enacting  part  to  persons  who  have  receiyed 
moneys  for  which  they  are  accountable  to  the 
United  States. 

We  do  not  contend  that  the  title  can  control 
the  plain  words  of  the  enacting  clause;  but 
where  a  construction  of  an  enactins  clause 
would  lead  to  unjust,  oppressive,  and  iniqui- 
tous consequences,  which  will  be  avoided  by  a 
construction  consistent  with  the  title,  a  strong 
argument  arises  in  favor  of  the  latter  interpre- 
tation. 

When,  in  the  act  of  1796,  we  find  the  l^s- 
lature  confining  itself  throughout  to  provisions 
for  the  settlement  of  the  accounts  of  account- 
able receivers  of  public  money;  and  when,  in 
tiiat  of  1797,  they  declare  that  their  object  is  to 
do  the  same  thing  more  effectually,  we  natural- 
ly infer  that  their  views  are  confined  to  per- 
sons of  the  same  description. 

We  are  told  b^  the  counsel  for  the  United 
States,  that  acts  %n  pari  materia  are  to  be  taken 
together.  We  adopt  the  same  rule;  and,  by 
comparing  the  two  acts  together,  section  by 
section,  the  inference  will  be,  that  both  are  con- 
fined to  revenue  officers  and  accountable  agents. 

The  first  section  of  the  former  law  is  confined 
to  notifying  the  accountable  officer  to  render  his 
accounts  to  the  auditor  of  the  treasury;  and, 
in  default  thereof,  the  comptroller  is  authorized 
to  order  suit.  By  the  first  section  of  the  act  of 
1797,  it  is  made  the  duty  of  the  comptroller  to 
institute  such  suits  against  delinquent  revenue 
officers,  and  other  persons  accountable  for  pub- 
lic money.  The  delinquent  {b  to  forfeit  his 
commissions,  and  pay  six  per  cent,  interest 
from  the  time  of  receiving  the  money. 

No  person  was  to  be  sued  under  this  act,  who 
was  not  entitled  to  commissions  for  receiving 
875*]  and  paying  away  money;  *because  in  all 
cases  of  delinquency  such  commissions  were  to 
be  forfeited. 

The  whole  act  is  employed  in  stating  who 
shall  be  sued,  who  shall  sue  them,  when  the 
cause  shall  be  tried,  the  evidence  to  be  received 
on  the  trial,  the  mode  of  defense,  the  judgment, 
and  execution. 

Congress  had  been  in  the  habit  of  preserving 
a  priority  in  a  limited  way,  and  m  certain 
oases.  It  was  tracing  the  public  money  spe- 
cifically in  the  character  of  the  receiver. 

The  act  of  JuTy  31,  1789,  confined  the  prior- 
ity to  custom-house  bonds.  That  of  4th  August, 
1790,*  on  more  full  consideration,  limited  it  in 
the  same  manner.  That  of  2d  May,  1792,  which 
places  the  surety  on  the  same  footing  with  the 
United  States,  shows  the  same  restricted  con- 
struction. The  present  act  comes  next  in  order 
of  time.  Its  title  and  its  first  section  are  con- 
fined in  the  same  manner.  It  does  not,  of  itself, 
authorize  the  settlement  or  adjustment  of  any 
accoimts;  it  only  determines  what  proceedings 
may  be  had  on  such  settlements  and  adjust- 
ments as  are  made  under  the  act  of  3d  March, 
1795,  which  does  not  authorize  the  settlement 
or  adjustment  of  any  accounts,  but  those  of 
persons  who  have  received  puolic  monev,  for 
which  they  are  accountable  to  the  United 
States. 

An  alternative  here  presents  itself.  Either 
tlie  officers  of  the  treasury  department  had  a 
right  to  settle  definitively  and  exclusively  the 
demand  of  the  plaintiffs  for  this  bill  of  ex- 
change, or,  the  second  section  is  restricted  in 
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its  operation  to  revenue  offieers  and  aooonntable 
agents. 

We  are  told  that  the  first  i>art  of  the  second 
section  is  so  restricted,  but  tnat  the  second  part 
of  it  includes  all  debtors  to  the  United  States. 

In  the  first  part,  which  we  agree  is  restricted, 
a  transcript  from  the  treasury  books  is  made 
evidence.  The  second  part  is  merely  supple- 
mentary to  the  first,  providing  that  copies  of 
any  papers  connected  with  the  settlement  of 
any  account,  authenticated  in  a  prescribed  form, 
suall  be  as  good  evidence  as  the  originals.  Of 
course,  as  to  those  persons  against  whom  the 
originals  are  not  evidence  under  the  first  part 
of  the  section,  the  copies  are  not  evidence  under 
the  second. 

*The  very  words  of  the  clause,  as  ['STB 
well  as  the  general  scope  and  design  of  the  act, 
preclude  any  further  extension  of  the  provi- 
sion. 

The  legislature  evidently  consider  it  as  im- 
plied that  the  provisions  will  be  understood  in 
a  restricted  soise,  although  they  use  general  ex- 
pressions, without  a  relative  term  in  the  whole 
sentence.  The  term  individuals,  in  the  2d  sec- 
tions, must,  for  the  reasons  just  stated,  mean 
officers  and  agents  who  have  received  publie 
money  to  be  accountable.  If,  then,  the  legis- 
lature, in  that  section,  leave  general  words  to  be 
restricted  in  construction  by  the  subject  matter, 
without  relative  words,  it  will  be  strange  if 
they  are  not  understood  as  intending  to  do  the 
same  when  they  use  general  expressions  in  the 
subsequent  sections. 

My  argument  is,  that  general  expressions  in 
every  subsecjuent  section  are  to  be  understood 
in  a  sense  limited  by  the  views  of  ^e  legisla- 
ture, as  explained  in  the  first  clause. 

I  contend  that  all  persons  comprised  in  any 
part  of  the  act,  are  included  in  the  first  section; 
because  all  persons  to  whom  the  act  refers  were 
to  be  sued  upon  default.  If,  then,  I  ascertain 
who  were  to  be  sued  upon  default,  I  show  the 
extent  of  the  act  as  to  the  persons  against 
whom  it  was  to  operate. 

No  persons  were  to  be  sued  but  receivers  of 
public  monev;  for  in  every  instance  the  defend- 
ant was  to  forfeit  his  commissions,  and  pay  in- 
terest from  the  time  he  received  the  money  un- 
til repaid  into  the  treasury. 

Such  a  construction  is  warranted  by  author- 
ities, American  as  well  as  British.  1  Bl.  Com. 
60,  61,  4  Tuck.  Bl.  372,  373,  374,  n.  4.  The  Uw 
of  Virginia  of  December  15,  1796,  usually 
termed  the  Penitentiary  Act,  (Randolph's 
Abridgment,  p.  359,)  in  the  first  section,  enacts, 
that  "no  crime  whatsoever,  committed  by  any 
free  person  against  this  commonwealth,  (except 
murder  of  the  first  degree, )  shall  be  punished 
with  death."  In  all  the  subsequent  sections, 
the  word  free  is  omitted,  and  no  word  of  refer- 
ence used  so  as  to  connect  them  with  the  first 
section,  and  yet  it  has  been  uniformally  held, 
that  all  'the  provisions  of  that  law  re-  ['STT 
late  to  free  persons  only;  that  the  subsequent 
sections,  although  the  words  are  general,  shall 
be  restricted  by  the  first,  and  by  the  general 
intention  of  the  legislature  indicated  In  that 
section. 

The  3d  section  of  the  act  of  1797,  by  using 
the  words  "as  aforesaid,"  expressly  refers  to 
the  description  of  debtors  in  the  1st  section. 

The  4th  section  shows  that  the  legislature 
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meant  to  leave  the  general  erpression,  'Indi- 
viduals," to  be  limited  by  the  subject  matter. 
It  is  still  speaking  of  the  suits  mentioned  in  the 
1st  section,  and  yet  it  used  a  general  erpression. 
It  provides  in  terms^  that  in  suits  between  the 
Umted  States  and  individauls,  no  claim  for  a 
credit  shall  be  admitted  upon  trial,  but  such  as 
shall  have  been  presented  to  the  officers  of  the 
treasurv  and  by  them  disallowed.  If  Peter 
Blight  had  paid  a  part  of  this  debt,  and  a  suit 
had  been  brought  against  him,  is  any  man  so 
extravagant  as  to  contend  that  he  could  not 
prove  that  partial  payment,  without  showing 
that  he  had  accounted  at  the  treasury  depart- 
ment? 

Those  officers  had  no  power  to  call  him  to  an 
account  with  them;  no  right  to  allow  or  dis- 
allow his  credits.  Such  a  law  would  have  been 
unconstitutional.  It  would  deprive  him  of  his 
right  of  trial  by  jury  without  his  consent.  The 
agents  who  receive  money  to  be  accountable 
may,  perhaps,  be  considered  as  naving  named 
the  accoimting  officers  as  their  referees,  aTtd  to 
have  assented  to  that  mode  of  settlement  when 
thgr  received  the  money. 

We  have  shown  that  the  present  case  is  not 
within  the  four  first  sections  of  the  act,  and 
we  contend  that  as  the  legislature  have  in  those 
sections  relied  on  the  subject  matter  to  give  a 

S roper  restriction  to  the  ^neral  expressions 
fcierein  contained,  we  are  justified  in  saying, 
that  they  meant  that  the  general  expressions  iu 
the  subsequent  section  should  also  be  limited 
within  the  same  bounds. 

It  is  remarkable  that  the  5lh  section  begins 
with  the  words  of  the  1st,  as  if  It  was  intended 
to  be  an  exact  copy,  in  respect  to  the  description 
ot  persons.  By  inadvertence,  as  it  often  hap- 
pens, the  relative  word  ''such,"  or  the  addi- 
tional words  "accountable  for  public  money," 
378*]  are  *omitted;  or  the  legislature  thought 
them  unnecessary,  as  the  subject  matter  was 
in  itself  sufficient  to  qualify  the  generality  of 
the  terms. 

If  this  section  was  intended  to  be  general, 
why  this  useless  profusion  of  words?  Why 
specify  revenue  officers?  Why  say  by  bond? 
Why  drop  the  general  word  "individuals,"  used 
in  the  4th  section?  Why  not  say  any  person 
becoming  indebted  to  the  United  States? 

It  begins  as  if  Congress  meant  to  make  a 
specific  description  of  persons,  as  in  the  first 
section.  Why  this  sudden  cnange  of  the  sub- 
ject of  legislation?  Why  use  words  of  descrip- 
tion which  can  only  tend  to  mislead? 

How  strange  and  improbable  is  it,  that  Con- 
gress should  give  the  United  States  a  prefer- 
ence so  much  exceeding  the  royal  prerogative  of 
England. 

Unless  such  a  construction  be  absolutely  nec- 
essary, the  inconveniences  attending  it  will  un- 
doubtedly prevent  its  adoption.  Besides  the 
destruction  of  private  credit  and  the  ruin  of 
individuals,  it  would  repeal  all  the  state  laws  of 
distribution  of  intestate  estates;  it  would  pros- 
trate all  state  priority,  which  in  those  cases  has 
been  long  established.  It  would  produce  a  col- 
lision between  the  prerogative  of  the  states  and 
of  the  United  States.  Suppose  the  treasurer  of 
a  state  should  become  indebted  to  the  United 
Slates,  the  latter  would  take  his  whole  prop- 
erty in  opposition  to  any  law  of  the  state  whifib 
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had  passied,  to  secure  herself  against  the  default 
of  her  officers. 

2d.  The  aUachment  having  issued  subsequent 
to  the  assignment  under  the  commission  of 
bankruptcy,  leaves  the  question  to  be  decided 
on  the  general  principle. 

The  statutory  is  always  accompanied  by  a 
personal  assignment  that  transfers  the  prop- 
erty. The  King  of  England,  although  not  witn- 
in  the  provisions  of  the  bankrupt  law  of  that 
country,  is  barred  by  the  actual  assignment. 

There  was  not  at  that  time  any  property  of 
Peter  Blight  to  be  attached,  and  if  the  United 
States  are  entitled,  it  must  be  under  some  of 
the  acts  which  give  them  *a  priority.  [*379 
It  cannot  be  under  the  bankrupt  law,  unless 
they  had  some  right  prior  to  the  assignment. 
The  attachment  gave  them  no  right  because  it 
was  subsequent. 

3d.  If  tne  act  is  to  have  the  extended  eon* 
struction '  contended  for  on  the  part  of  the 
United  States,  and  the  5th  section  is  to  be  con- 
sidered as  including  every  debtor  to  the  United 
States,  and  if  the  settlement  of  the  account  at 
the  treasury  is  to  be  conclusive,  the  act  is  un* 
constitutional  and  void. 

If  liens  general  or  specific,  if  judgments  and 
mortgages  are  to  be  set  aside  by  the  prero|^tive 
of  the  United  States,  it  will  be  to  impair  the 
obligation  of  contracts  by  an  eo?  post  faoio  law. 

Under  what  clause  of  the  constitution  is  such 
a  power  given  to  Congress?  Is  it  under  the 
general  power  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  particu- 
lar powers  specified?  If  so,  where  is  the  ne- 
cessity, or  where  the  propriety,  of  such  a  provi- 
sion, and  to  the  exercise  of  what  other  power  is 
it  necessary? 

But  it  is  in  direct  violation  of  the  constitu- 
tion, inasmuch  as  it  deprives  the  debtor  of  his 
trial  by  jury,  without  his  consent. 

Johnson,  J.  Do  you  admit  the  law  respect- 
ing the  final  adjustment  of  accounts  at  tiie 
treasury  to  be  constitutional  as  to  revenue  of- 
ficers? 

Ingersoll.  We  neither  admit  nor  deny  it  as 
to  them ;  but  we  deny  the  power  of  Congress  to 
give  the  United  States  a  preference  in  all  cases 
of  persons  who  may  become  indebted  to  them 
in  every  possible  manner. 

Patebson,  J,  Do  ^ou  contend  that  bv  the 
5th  section  the  priority  of  the  United  States 
will  avoid  even  a  mortgage  to  an  individual? 

Ingersoll.  I  say  that  the  opposite  construo- 
tion  leads  to  that. 

Lewis,  on  the  same  side, 

*In  addition  to  the  arguments  urged  [*380 
by  Harper  and  Ingersoll,  contended,  that  the  act 
of  1797  was  repes^ed  by  that  of  March  2d,  1799, 
inasmuch  as  the  former  was  within  the  purview 
of  the  latter,  the  65th  section  of  which  took 
up  the  case  of  priority,  and  made  a  different 
provision  on  the  subject;  and  the  112th  section 
of  which  expressly  repeals  all  former  laws 
which  came  within  the  purview  of  that  act. 
Everv  thing  is  within  tne  purview  which  is 
withm  the  sahie  evil,  and  wnich  comprehends 
the  same  subject. 

C.  Lee,  on  the  same  side, 

Contended,  that  the  priority  of  the  United 
States  is  confined  to  debts  of  record,  or  for 
which  suit  is  brought,  and  that  it  attaches  only 
from  the  time  of  the  commencement  of  the  suit. 
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That  the  act  of  1707  is  explained  by  the  aet  of 
11th  July,  1708,  vol.  4,  p.  108,  which  ereatee  a 
lien  upon  the  lands  of  revenue  officers  from  the 
time  of  the  suit  brought.  If  the  United  States 
had  a  general  lien  bj  the  former  law,  whether 
■nit  was  brought  or  not,  why  aid  the  legislature 
in  a  subsequent  law  create  Ihe  special  Tien,  and 
limit  its  commencement  to  the  time  of  institut- 
ing the  suit)  and  oonfine  it  u>  revenue  officers? 
'  The  prerc^tive  of  the  United  States  cannot 
be  construed  to  exceed  that  of  the  King  of 
England.  He  is  bound  hv  an  actual  assignment, 
because  the  property  is  thereby  transferred. 
The  title  of  the  subject,  if  prior  and  complete, 
shall  be  preferred  to  that  of  the  long.  Parker, 
126,  The  King  v.  Cotton. 

Patebson,  /.  Do  you  consider  the  doctrine 
of  prerogative  as  extended  to  this  country?  Are 
the  United  States  not  bound  by  a  law  unless 
named  In  it? 

Lee.  It  has  been  so  contended  by  some  per- 
sons in  this  country.  I  believe  it  has  been  so 
decided  in  Pennsylvania,  under  the  insolvent  act 
of  the  United  States.  Judge  Peters  made  some 
such  report  to  Ck>ngre88,  who  passed  a  law  spe- 
cially respecting  the  debtors  of  the  United 
States. 
881*]     •Dallas,  in  reply. 

Thequestions  to  be  decided  are^ 

1.  What  has  Congress  done? 


I    2.  Had  Ck>ngress  a  right  to  do  it? 

The  groimd  now  taken  is  essentially  different 
from  that  relied  upon  in  the  circuit  court. 

Bach  of  the  four  gentlemen  opposed  to  me 
has  taken  a  different  position. 

The  first  admits  the  intent  of  the  law  to  be 
to  place  the  internal  revenue  on  the  same  foot- 
ingwith  the  external. 

The  second  admits  not  only  the  officers  of 
the  internal  revenue  to  be  included  in  the  law, 
but  also  accountable  agents. 

The  third  declares  tiie  law  u>  be  unconstitu- 
tional, and  also  to  be  repealed  by  the  act  of  1707. 

The  fourth  admits  that  the  law  extends  to  all 
debts,  but  says  the  priority  does  not  attach  un- 
til suit  brought. 

All  have  conceded  that  the  case  was  within 
the  words  of  the  act.    What  do  we  claim? 

1st.  Negatively,  we  do  not  contend  that  the 
priority  attaches  with  the  creation  of  the  debt, 
or  with  the  acceptance  of  the  office,  nor  while 
the  debtor  remains  master  of  his  own  property. 

Nor  that  it  extends  to  purchasers  for  valuable 
consideration,  or  to  a  mortgagee  or  pawnee  be- 
fore insolvency;  nor  to  a  purchaser  from  the 
assignees;  nor  that  it  will  be  valid  against  a 
creditor  of  more  merit  or  vigilance. 

2d.  Affirmatively,  we  claim  an  exemption 
from  the  operation  of  the  bankrupt  law,  as  to 
our  right,  our  remedy,  and  our  security. 
882*]  *We  claim  a  preference  in  all  cases  of 
actual,  notorious  insolvencv,  or  bankruptcy, 
whether  the  debtor  be  alive  or  dead. 

We  claim  a  preference  when  the  property  has 
passed  out  of  uie  debtor,  and  he  has  by  his  own 
act  attempted  to  give  a  preference  to  others. 

We  claim  it  also  where  the  law  assumes  the 
disposal  of  his  property,  and  directs  a  distribu- 
tion among  his  creditors. 

We  say  that  the  priority  attaches  from  the 
moment  the  insolvency  is  testified  by  any  overt 
act.  Independent  of  the  bankrupt  law,  a  debtor 
had  a  right  to  give  a  preference.  At  the  mo- 
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ment  of  Blight's  voluntary  assignment^  (what- 
ever  may  have  been  its  ultimate  fate,  or  l^;al 
invalidity  on  account  of  fraud,)  his  prop^tj 
was  liable  to  the  daim  of  the  United  States. 
This  voluntary  assignment  was  after  the  act  of 
1707,  and  before  the  existence  of  the  bankrupt 
law. 

Does  the  act  of  1707  bear  a  resend>lanoe  to 
royal  prerogative? 

At  common  law  the  king  can  take  the  body, 
lands  and  ^oods  of  his  debtor,  in  execution  at 
the  same  time.  His  execution  is  preferred  if 
his  suit  was  commenced  before  a  judgment  in 
favor  of  a  subject^  although  his  judgment  be 
subsequent. 

The  lands  of  his  debtor  are  bound  from  the 
date  of  the  debt,  and  as  to  the  officers  men- 
tioned in  13  Eliz.  e.  4,  their  lands  are  bound 
from  the  time  of  their  entering  into  office.  And 
all  this,  whether  the  debtor  remains  solvent  or 
not.  He  has  also  a  priority  in  all  cases  of 
legal  distribution.    2  Bl.  Com.  511. 

The  act  of  1707  has  done  nothing  more  than 
the  greater  part,  if  not  all  the  statM  have  done. 
They  have  long  claimed  the  priority  in  case  of 
distribution  of  the  estates  of  their  deceased 
debtors.  And  what  reason  can  be  given  for  a 
distinction  between  the  dead  and  the  living 
^insolvent.  The  laws  have  even  ex-  [*88S 
tended  the  priority  to  an  executor  who  has  a 
right  to  retain  for  his  own  claims  against  aB 
other  private  creditors. 

Such  a  right  was  necessary  to  protect  the 
United  States  from  fraud.  They  could  not  ex- 
ercise the  same  degree  of  vigilance  as  individ- 
uals. Their  debtors  were  making  voluntary  as- 
signments to  elude  the  demands  of  the  United 
States.  The  several  states  had  their  insolvent 
laws,  their  attachment  laws,  and  their  state 
priorities.  Without  such  a  power  the  United 
States  would  stand  no  cnance  in  the  general 
scramble.  ^ 

Was  it  not  politic,  was  it  not  necessary,  that 
the  United  States  should  guard  against  those 
evils? 

Against  the  plain  words  of  the  act  what  is 
opposed? 

1.  The  inconvenience  and  impolicy  of  the  pro- 
vision. 

2.  Its  unconstitutionality. 

1.  The  inconvenience  or  impolicy  of  a  law  wxb 
not  arguments  to  a  iudicial  tribunal,  if  the 
words  of  the  law  are  plain  and  express. 

Such  arguments  must  be  reserved  for  legis- 
lative consideration. 

But  the  inconvenience  is  the  same  in  the  case 
ot  a  priority  in  the  distribution  of  the  estate  of 
a  deceased,  as  of  a  living  debtor. 

If  it  be  allowed  in  the  one  case,  why  not  in  the 
other? 

The  creditor  knows  not  how  soon  his  debtoi 
may  die,  and  he  knows  that  if  he  dies  insolvent, 
the  United  States,  or  the  individual  state,  may 
sweep  the  whole. 

It  is  said  that  the  act  of  1707  is  repealed  1^ 
that  of  1799,  the  former  being  within  the  pur- 
view of  the  latter. 

*But  this  is  not  the  case.  The  6th  /384 
section  of  the  act  of  1707  is  not  within  the  pur> 
view  of  the  act  of  1790.  The  subjects  are  dif- 
ferent. The  act  of  1709  speaks  only  of  custom- 
house bonds.  But  when  it  provides  that  tbm 
surety  shall   haVe  the  same  priority  as  tha 
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United  States,  it  implies  that  there  are  other 
eases  of  priority  already  existing,  but  it  neither 
gives  nor  takes  away  such  priority. 

2.  As  to  the  ({uestion  of  oonstitutionality. 

The  oonstitution  is  the  supreme  law  of  the 
land,  and  not  only  this  court,  but  every  court 
in  the  union  is  bound  to  decide  the  question  of 
oonstitutionality. 

The^  are  bound  to  decide  an  act  to  be  unoon- 
stitutional,  if  the  case  is  dear  of  doubt;  but  not 
on  the  ground  of  inconvenience,  inezpediency» 
or  impolicy.  It  must  be  a  case  in  which  tne 
act  and  the  constitution  are  in  plain  conflict 
with  each  other.  If  the  Question  be  doubtful, 
the  court  will  presume  that  the  legislature  has 
not  exceeded  its  powers.  3  Dall.  173,  175,  HyU 
ion  V,  United  Siaiea, 

Congress  have  duties  and  powers  expressly 

S*ven,  and  a  right  to  make  all  laws  necessary 
enable  them  to  perform  those  duties,  and  to 
exercise  those  powers.  They  have  a  power  to 
borrow  money,  and  it  is  their  duty  to  provide 
for  its  payment.  For  this  purpose  they  must 
raise  a  revenue,  and,  to  protect  that  revenue 
from  frauds,  a  power  is  necessary  to  claim  a 
priority  of  payment. 

There  is  no  case  under  the  act  of  1707  in 
which  the  trial  by  jury  is  excluded.  It  is  true, 
that  no  credits  are  to  be  admitted  on  the  trial 
(except  under  particular  circumstances)  but 
such  as  have  been  submitted  to  the  accountinz 
officers  of  the  treasury,  and  by  them  disallowed 
in  whole  or  in  part.  But  this  does  not  abridge 
the  power  of  the  jury.  It  is  only  establishing 
an  inferior  tribimal,  and  saying  that  no  new 
evidence  shall  be  admitted  on  the  app^,  unless 
In  the  excepted  cases. 

All  claims  against  the  United  States,  whether 
urged  as  independent  claims,  or  by  way  of  off- 
385*]  set,  must  pass  the  *ordeal  of  the  ao- 
eounting  officers  of  the  treasury.  If  they  re- 
ject them  there  is  an  appeal,  except  in  the  case 
of  one  dass  of  debtors.  Tlie  dedsion  of  the 
comptroller  is  final  and  oonclusive  only  as  to 
the  credits  claimed  by  ''a  person  who  has  re- 
ceived moneys  for  which"  (that  is  for  the  ex- 
penditure of  which)  'Hie  is  accountable  to  the 
United  States,"  and  this  not  by  the  act  of 
1707,  but  by  that  of  1705.    Vol.  3,  p.  225. 

Mabshall,  Oh,  J,,  delivered  the  opinion  of 
the  Ck)urt.  The  question  in  this  case  Is, 
whether  the  United  States»as  holders  of  a  pro- 
tested bill  of  exchange,  which  has  been  nego- 
tiated in  the  ordinary  course  of  trade,  are  enti- 
tled to  be  preferred  to  the  general  creditors, 
where  the  debtor  becomes  bamnruptt 

The  claim  to  this  preference  is  foimded  on 
the  5th  section  of  the  act,  entitled  "An  act  to 
provide  more  effectually  for  the  settlement  of 
accounts  between  the  United  States  and  receiv- 
ers of  public  money."  Vol.  3,  p.  423.  The  sec- 
tion is  in  these  words:  "And  be  It  further  en- 
acted, that  where  any  revenue  officer,  or  other 
person,  hereafter  becoming  indebted  to  the 
united  States,  by  bond  or  otherwise,  shall  be- 
come insolvent,  or  where  the  estate  of  any  de- 
ceased debtor,  in  the  hands  of  executors  or  ad- 
ministra^rs,  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  due  to 
the  United  States  shall  be  first  satisfied;  and 
the  priority  hereby  established  shall  be  deemed 
to  extend,  as  well  to  eases  in  which  a  debtor, 
not  having  suffident  property  to  pay  all  his 
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dd>ts,  shall  make  a  voluntary  assigmnent  thwe- 
of,  or  in  which  the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor,  shall  be 
attached  bv  process  of  law,  as  to  cases  in  which 
an  act  of  legEd  bankruptcy  shall  be  committed* 

That  these  words,  taken  in  their  natural  and 
usual  sense,  would  embrace  the  case  before  the 
courts  seems  not  to  be  controverted.  "Any  rev- 
enue officer,  or  other  person,  hereafter  becom- 
ing indebted  to  the  United  States  by  bond  or 
otherwise,"  is  a  description  of  persons,  which, 
if  neither  explain^  nor  restricted  by  other 
words  or  drcumstances,  would  comprehend 
every  debtor  of  the  public,  however  his  debt 
might  have  been  contracted. 

*But  other  parts  of  the  act  involve  [*886 
this  (question  in  much  embarrassment. 

It  IS  imdoubtedly  a  well  established  prind- 
ple  in  the  exposition  of  statutes,  that  every 
part  is  to  be  considered,  and  the  intention  A 
the  legislature  to  be  extracted  from  the  whole. 
It  is  also  true,  that  where  great  inconvenience 
will  result  from  a  particular  construction,  that 
construction  is  to  be  avoided,  unless  the  mean- 
ing of  the  legislature  be  plain;  in  whidi  case  It 
must  be  obeyed. 

On  the  abstract  prindples  whidi  govern 
courts  in  construing  legislative  acts,  no  differ* 
ence  of  opinion  can  exist.  It  is  only  in  the  ap- 
plication of  those  prindples  that  the  difference 
discovers  itself. 

As  the  enacting  clause  in  this  ease  would 
plainly  ^ve  the  united  States  the  preference 
they  claim,  it  is  incumbent  on  those  who  op- 
pose that  preference,  to  show  an  intent  varying 
from  that  which  the  words  import.  In  doing 
this,  the  whole  act  has  been  critically  examined; 
and  it  has  been  contended  with  great  ingenuity, 
that  every  part  of  it  demonstrates  the  legisla- 
tive mind  to  have  been  directed  towards  a  class 
01  debtors,  entirelv  different  from  those  wJ[io  be- 
come so  by  drawing  or  indorsing  bills,  in  th% 
ordinary  course  of  business. 

The  first  part  which  has  been  resorted  to  Is 
the  title. 

On  the  infiuenoe  which  the  title  ought  to  have 
in  construing  the  enacting  dauses,  much  has 
been  said;  and  yet  it  is  not  easy  to  discern  the 
point  of  difference  between  tne  opposing  coun- 
sd  in  this  respect.  Neither  party  contends  that 
the  title  of  an  act  can  control  plain  words  in  the 
body  of  the  statute;  and  neither  denies  that, 
taken  with  other  parts,  it  may  assist  in  remov- 
ing ambiguities.  Where  the  intent  is  plain, 
nothing  is  left  to  construction.  Where  the 
mind  labors  to  discover  the  design  of  the  legis- 
lature, it  seizes  every  thing  from  which  aid  can 
be  derived;  and  in  such  case  the  title  claims  a 
degree  of  notice,  and  will  have  its  due  share  of 
consideration. 

The  title  of  the  act  is  unquestionably  limited 
to  "receivers  •of  public  money;"  a  term  [^887 
which  undoubtedly  exdudes  the  defendants  in 
the  presdit  case. 

The  counsel  for  the  defendants  have  also  com- 
pletely succeeded  in  demonstrating,  that  the 
four  first  sections  of  this  act  relate  only  to  par- 
ticular dasses  of  debtors,  among  whom,  the 
drawer  and  indorser  of  a  protested  bill  of  ex* 
diange  would  not  be  comprehended.  Wherever 
general  words  have  been  used  in  these  sections, 
they  are  restrained  by  the  sublect  to  which  they 
relate,  and  by  other  words  frequently  in  the 
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same  sentence,  to  particular  objects,  so  as  to 
make  it  apparent  uiat  they  were  employed  by 
the  legislature  in  a  limited  sense.  Hence  it  has 
been  argued  with  ffreat  strength  of  reasoning, 
that  the  same  restricted  interpretation  ought  to 
be  given  to  the  ^th  section  likewise. 

If  the  same  reason  for  that  interpretation  ex- 
ists; if  the  words  of  the  act  generally,  or  the 
particular  provisions  of  this  section,  afford  the 
same  reason  for  limiting  its  operation  which  is 
i^orded  with  respect  to  those  which  precede  it, 
then  its  operation  must  be  limited  to  the  same 
objects. 

The  5th  section  relates  entirely  to  the  prior- 
ity claimed  by  the  United  States  in  the  pay- 
ment of  debts. 

On  the  phraseology  of  this  act  it  has  been  ob- 
served, that  there  is  a  circuity  of  expression, 
which  would  not  have  been  used  if  the  mtention 
of  the  legislature  had  been  to  establish  its  prior- 
ity in  all  cases  whatever.  Instead  of  saying 
''any  revenue  officer,  or  other  person  hereafter 
becoming  indebted  to  the  United  States,"  the 
natural  mode  of  expressing  such  an  intent  would 
have  been,  "any  person  indebted  to  the  United 
States;"  and  hence  it  has  been  inferred  that 
debtors  of  a  particular  description  only  were  in 
the  mind  of  the  legislature. 

It  is  true  the  mode  of  expression  which  has 
been  suggested,  is  at  least  as  appropriate  a^ 
that  which  has  been  used ;  but  between  the  two 
there  is  no  difference  of  meaning,  and  it  cannot 
be  pretended  that  the  natural  sense  of  words  is 
to  be  disregarded,  because  that  which  they  iia- 
port  might  have  been  better,  or  more  directly 
expressed. 

388*]  *As  a  branch  of  this  argument,  it  has 
also  been  said  that  the  description  commences 
with  the  very  words  which  are  used  in  the  be- 
ginning of  the  first  section;  and  from  that  cir- 
cumstance it  has  been  inferred  that  the  same 
class  of  cases  was  still  in  view.  The  commenc- 
ing words  of  each  section  are,  "any  revenue 
officer,  or  other  person."  But  the  argument 
drawn  from  this  source,  if  the  subject  be  pur- 
sued further,  seems  to  operate  against  the  de- 
fendants. In  the  first  section  the  words  are, 
"Any  revenue  officer,  or  other  person  account- 
able for  public  money."  With  this  expression 
completely  in  view,  and  having  used  it  in  part, 
the  description  would  probably  have  been 
adopted  throughout,  had  it  been  the  intention 
of  the  legislature  to  describe  the  same  class  o! 
debtors.  But  it  is  immediately  dropped,  and 
more  comprehensive  words  are  employed.  For 
persons  "accountable  for  public  money,"  per- 
sons "hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  otherwise,"  are  sub- 
stituted. This  change  of  language  strongly  im- 
plies an  intent  to  change  the  object  of  legisla- 
tion. 

But  the  great  effort  on  the  part  of  the  de- 
fendants is  to  connect  the  fifth  with  the  four 
preceding  sections;  and  to  prove  that  as  the 
general  words  in  those  sections  are  restricted  to 
debtors  of  a  particular  description,  the  general 
words  of  the  5th  section  ought  also  to  be  re- 
stricted to  debtors  of  the  same  description.  On 
this  point  lies  the  stress  of  the  cause. 

In  the  analysis  of  the  foregoing  parts  of  the 
act,  the  counsel  for  the  defendant  have  shown 
that  the  general  terms  which  have  been  used 
are  uniformly  connected  with  other  words  in 
814 


the  same  section,  and  freqaentlr  in  the 
sentence,  which  necessarily  restrict  them.  Thaf 
have  also  shown  that  the  provisions  of  thoM 
parts  of  the  act  are  of  such  a  nature  that  tbe 
words,  taking  the  natural  import  of  the  whole 
sentence  together,  plainly  form  provisions  only 
adapted  to  a  elass  of  cases  which  those  words 
describe  if  used  in  a  limited  sense. 

It  may  be  added  that  the  four  first  seeiionB 
of  the  act  are  oonnected  with  each  other,  and 
plainly  contain  provisions  on  the  same  subjeeL 
They  all  relate  to  the  *mode  of  proceed-  [*889 
ing  on  suits  instituted  in  courts,  and  each  sec- 
tion regulates  a  particular  branch  of  that  pro- 
ceeding. Where  the  class  of  suits  is  described 
in  the  first  section,  it  is  natural  to  suppose  that 
the  subsequent  regulations  respecting  suits  ap- 
ply to  those  which  have  been  described. 

The  first  section  directs  that  suits  shall  be  in- 
stituted against  revenue  officers,  and  other  per- 
sons accountable  for  public  money,  and  imposes 
a  penalty  on  delinquents,  where  a  suit  shall  be 
commenced  and  prosecuted  to  judgment. 

The  second  section  directs  that  certain  testi- 
mony shall  be  admitted  at  the  trial  of  the  cause. 

The  third  section  prescribes  the  condition  un- 
der which  a  continuance  may  be  granted;  and 

The  fourth  section  respects  the  testimony 
which  may  be  produced  by  the  defendant 
These  are  all  parts  of  the  same  subject;  and 
there  is  strong  reason,  independent  of  the  lan- 
guage of  the  act,  to  suppose  that  the  provisions 
respecting  them  were  designed  to  be  oo-exten- 
sive  with  each  other. 

But  the  fifth  section  is  totally  unconnected 
with  those  which  precede  it.  Regulations  of 
a  suit  in  court  no  longer  employ  the  mind  of 
the  legislature.  The  preference  of  the  United 
States  to  other  creditors  becomes  the  subject  of 
legislation;  and  as  this  subject  is  unconnected 
with  that  which  had  been  disposed  of  in  the 
foregoing  sections,  so  is  the  language  employed 
upon  it  without  reference  to  that  which  had 
been  previously  used.  If  this  language  was 
ambiguous,  all  the  means  recommended  by  the 
counsel  for  the  defendants  would  be  resorted 
to  in  order  to  remove  the  ambiguity.  But  it 
appears,  to  the  majority  of  the  court,  to  be  too 
explicit  to  require  the  application  of  those  prin- 
ciples which  are  useful  m  doubtful  eases. 

The  mischiefs  to  result  from  the  construction 
on  which  the  United  States  insist,  have  been 
stated  as  strong  motives  for  overruling  that  oon- 
struction.  That  the  consequences  *are  [*30O 
to  be  considered  in  expounding  laws,  where 
the  intent  is  doubtful,  is  a  principle  not  to  be 
controverted;  but  it  is  also  true  that  it  is  a 
principle  which  must  be  applied  with  caution, 
and  which  has  a  degree  of  influence  dependent 
on  the  nature  of  the  case  to  which  it  is  applied. 
Where  rights  are  infringed,  where  fundamental 
principles  are  overthrown,  where  the  general 
system  of  the  laws  is  departed  from,  the  legis- 
lative intention  must  be  expressed  with  irresist- 
ible clearness  to  induce  a  court  of  justice  to 
suppose  a  design  to  effect  such  objects.  But 
where  only  a  political  regulation  is  made,  which 
is  inconvenient,  if  the  intention  of  the  1^^- 
lature  be  expressed  in  terms  which  are  sufficient- 
ly intelligible  to  leave  no  doubt  in  the  mind 
when  the  words  are  taken  in  their  ordinary 
sense,  it  would  be  going  a  great  way  to  say  that 
a  oonstrained  interpretation  must  be  put  upon 
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them,  to  aToid  an  inconyenience  which  ought 
to  have  been  contemplated  in  the  legislature 
when  the  act  was  passed,  and  which,  in  their 
opinion,  was  probably  overbalanced  by  the 
particular  advantages  it  was  calculated  to  pro- 

Of  the  latter  description  of  inconveniences 
are  those  occasioned  by  the  act  in  question.  It 
ia  for  the  legislature  to  appreciate  them.  They 
are  not  of  sueh  magnitude  as  to  induce  an  opin- 
ion that  the  legislature  could  not  intend  to 
expose  the  citizens  of  the  United  States  to 
them,  when  words  are  used  which  manifest 
that  intent. 

On  this  subject  it  is  to  be  remarked,  that  no 
lien  is  created  by  this  law.  No  bona  fide  trans- 
fer of  property  in  the  ordinary  course  of  busi- 
ness is  overreached.  It  is  only  a  priority  in 
nayment,  which,  under  different  modifications, 
18  a  regulation  in  common  use;  and  this  prior- 
itr  is  limited  to  a  particular  state  of  things 
when  the  debtor  is  living;  though  it  takes  5- 
feet  generally  if  he  be  dead.^ 

Passing  from  a  consideration  of  the  act  itself, 
and  the  consequences  which  fiow  from  it,  the 
counsel  on  each  side  have  sought  to  strengthen 
their  construction  by  other  acts  in  p<iri  ma- 
891*]  teria.  ♦The  act  of  the  3d  of  March,  1797, 
has  been  supposed  to  be  a  continuation  of  legis- 
lative proceeding  on  the  subject,  which  was 
commenced  on  the  third  of  March,  1795,  (vol.  3, 
p.  225),  by  the  act  ''For  the  more  effectuid  re- 
covery of  debts  due  from  individuals  to  the 
Uniteid  States,"  which  relates  exclusively  to 
the  receivers  of  public  money. 

Admitting?  the  opinion,  that  the  act  of  1797 
was  particularly  designed  to  supply  the  defects 
of  that  of  1795,  to  be  correct,  it  does  not  seem 
to  follow  that  a  substantive  and  independent 
section,  having  no  connection  with  the  provi- 
sions made  in  1795,  should  be  restricted  oy  it. 

The  act  of  1795  contains  nothing  relative  to 
the  priority  of  the  United  States,  and,  there- 
fore, will  not  explain  the  5th  section  of  the  act 
of  1797,  which  relates  exclusively  to  that  sub- 
ject. But  the  act  of  1797,  neither  in  its  title 
nor  its  enacting  clauses,  contains  any  words  of 
reference  to  the  act  of  1795.  The  words  which 
are  supposed  to  imply  this  reference  are,  "to 
provide  more  effectually."  But  these  words 
have  relation  to  the  existing  state  of  the  law, 
on  all  the  subjects  to  which  the  act  of  1797  re- 
lates, not  to  those  alone  which  are  comprehend- 
ed in  the  act  of  1795.  The  title  of  the  act  of 
1796  is  also,  "for  the  more  effectual  recovery  of 
debts,"  and,  consequently,  refers  to  certain  pre- 
existing laws.  The  act  of  1797,  therefore,  may 
be  supposed  to  have  in  view  the  act  of  1795, 
when  providing  for  the  objects  contemplated  in 
that  act;  but  must  be  supposed  to  have  other 
acts  in  view,  when  providing  for  objects  not 
contemplated  in  that  act. 

As,  therefore,  the  act  of  1795  contains  noth- 
ing respecting  the  priority  of  the  United  States, 
but  is  limited  to  provisions  respecting  suits  in 
court,  the  act  of  1797  mav  be  considered  in  con- 
nection with  that  act,  while  on  the  subject  of 

1. — ^The  Oh.  J,  In  delivering  tbe  opinion^  observed 
as  follows :  '*I  oDly  say  for  myself,  as  the  point 
bas  not  been  submitted  to  the  court,  that  it  does 
not  appear  to  me  to  create  a  devastavit  In  the  ad- 
ministration of  effects,  and  would  require  notice  in 
order  to  bind  the  executor,  or  administrator,  or  as- 
Bignee. 
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suits  in  court;  but  when  on  the  subject  of  pref- 
erence, must  be  considered  in  connection  with 
acts  which  relate  to  the  preference  of  tiie  Unit- 
ed States. 

The  first  act  on  this  subject  passed  on  the 
31st  of  July,  1789,  s.  21,  and  gave  the  United 
States  a  preference  only  in  the  case  of  bonds 
for  duties. 

*0n  the  4th  of  August,  1790,  vol.  1,  p.  [*392 
221,  an  act  was  i>assed  on  the  same  subject  with 
that  of  1789,  which  repeals  all  former  acts,  and 
re-enacts,  in  substance,  the  21st  section*  rela- 
tive to  the  priority  of  the  United  States. 

On  the  2d  of  May,  1792,  vol.  2,  p.  78,  the 
priority  previously  given  to  the  United  States 
IS  transferred  to  the  sureties  on  duty  bonds, 
who  shall  themselves  pay  the  debt;  and  the 
cases  of  insolvency,  in  which  this  priority  is 
to  take  place  are  explained  to  comprehend  the 
case  of  a  voluntary  assignment,  and  the  at- 
tached effects  of  an  absconding,  concealed,  or 
absent  debtor. 

Such  was  the  title  of  the  United  States  to  a 
preference  in  the  payment  of  debts  previous  to 
the  passage  of  the  act  of  1797.  It  was  limited 
to  bonds  for  the  payment  of  duties  on  imported 
goods,  and  on  the  tonnage  of  vessels.  An  iniu^ 
nal  revenue  had  been  es&iblished,  and  extensive 
transactions  had  taken  place;  in  the  course  of 
which,  many  persons  had  necessarily  become 
indebted  to  the  United  States.  But  no  attempt 
to  give  them  a  preference  in  the  collection  of 
such  debts  had  been  made. 

This  subject  is  taken  up  in  the  5th  section  of 
the  act  of  1797.  The  term  "revenue  officer," 
which  is  used  in  that  act,  would  certainlv  com- 
prehend any  persons  employed  in  the  collection 
of  the  internal  revenue;  yet  it  may  be  well 
doubted  whether  those  persons  are  contemplat- 
ed in  the  foregoing  sections  of  the  act.  They 
relate  to  a  suit  in  court,  and  are  perhaps  re- 
stricted to  those  receivers  of  public  money  who 
have  accounts  on  the  books  of  the  treasury. 
The  head  of  the  department  in  each  state  most 
probably  accounts  with  the  treasurer,  and  the 
subcollectors  account  with  him. 

If  this  be  correct,  a  class  of  debtors  would  be 
introduced  into  the  5th  section  by  the  term 
"revenue  officer,"  who  are  indeed  within  the 
title,  but  not  within  the  preceding  enacting 
clauses  of  the  law. 

But  passing  over  this  term,  the  succeeding 
words  seem,  U>  the  majority  of  the  court,  cer- 
tainly to  produce  this  effect.  They  are,  "or 
other  person  hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  otherwise."  If  this 
section  was  design^  to  place  *the  col-  [*303 
lection  of  the  internal  revenue  on  the  same  foot- 
ing of  security  with  the  external  revenue,  as 
has  been  argued  by  one  of  the  counsel  for  the 
defendants,  a  design  so  reasonable  that  it  would 
naturally  be  attributed  to  the  legislature, 
then  the  debtors  for  excise  duties  would  be 
comprehended  within  it;  yet  those  debtors  can- 
not be  brought  within  the  title,  or  the  previ- 
ous enacting  clauses  of  the  bill. 

The  5th  section,  then,  would  introduce  a  new 
class  of  debtors,  and  if  it  does  so  in  any  case, 
the  act  furnishes  no  principle  which  shall  re- 
strain the  words  of  that  section  to  every  case  to 
which  they  apply. 

Three  acts  of  Congress  have  passed,  subse- 
quent to  that  under  particular  consideration, 
which  have  been  supposed  to  bear  upon  the  case. 
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The  first  passed  on  the  11th  of  July,  1798, 
and  is  entitled  "An  act  to  regulate  and  fix  the 
compensation  of  the  officers  employed  in  col- 
lecting the  internal  revennes  of  the  United 
States,  and  to  insure  more  effectually  the  set- 
tlement of  their  accounts."  The  13th  section  of 
this  act  (vol.  4,  p.  196)  refers  expressly  to  the 
provisions  of  the  act  of  March,  1797,  on  the 
subject,  of  suits  to  be  instituted  on  the  bonds 
given  by  the  officers  collecting  the  internal  rev- 
enue, and  shows  conclusively  that  in  the  opin- 
ion of  the  legislature  the  four  first  sections  of 
that  act  did  not  extend  to  the  case  of  those  offi- 
cers; consequently,  if  the  5th  section  extends 
to  them,  it  introduces  a  class  of  debtors  dis- 
tinct from  those  contemplated  in  the  clauses 
which  respect  suits  in  court.  The  15th  section 
of  this  act  takes  up  the  subject  which  is  sup- 
posed to  be  contemplated  by  the  5th  section  of 
the  act  of  1797,  ana  declares  the  debt  due  from 
these  revenue  officers  to  the  United  States  to  be 
a  lien  on  their  real  estates,  and  on  the  real  es- 
tates of  their  sureties,  from  the  institution  of 
suit  thereon.  It  can  scarcely  be  supposed  that 
the  legislature  would  have  given  a  hen  on  the 
real  estate  without  providing  for  a  preference 
out  of  the  personal  estate,  especially  where 
there  was  no  real  estate,  unless  that  preference 
was  understood  to  be  secured  by  a  previous  law. 

The  same  observation  applies  to  a  subsequent 
act  of  the  same  session  for  laying  a  direct  tax. 
394*1  A  lien  is  reserved  *on  the  real  estate  of 
the  collector,  without  mentioning  any  claim  to 
preference  out  of  his  personal  estate. 

The  last  law  which  contains  any  provision 
on  the  subject  of  preference  passed  on  the  2d  of 
March,  1799.  The  65th  section  of  that  act  has 
been  considered  as  repealing  the  5th  section  of 
the  act  of  1797,  or  of  manifesting  the  limited 
sense  in  which  it  is  to  be  understood. 

It  must  be  admitted  that  this  section  involves 
the  subject  in  additional  perplexity;  but  it  is 
the  opinion  of  the  Court,  that  on  fair  construc- 
tion, it  can  apply  only  to  bonds  taken  for  those 
duties  on  imports  and  tonnage,  which  are  the 
subject  of  the  act. 

From  the  first  law  passed  on  this  subject, 
every  act  respecting  the  collection  of  those  du- 
ties, had  contained  a  section  giving  a  prefer- 
ence to  the  United  States,  in  case  of  the  insol- 
vency of  the  collectors  of  them. 

The  act  of  1797,  if  construed  as  the  United 
States  would  construe  it,  would  extend  to  those 
collectors  if  there  was  no  other  provision  in  any 
other  act  giving  a  priority  to  the  United  States 
in  these  cases.  As  there  was  such  a  previous 
act,  it  might  be  supposed  that  its  repeal  by  a 
subsequent  law  would  create  a  doubt  whether 
the  act  of  1797  would  comprehend  the  case, 
and,  therefore,  from  abimdant  caution,  it  might 
be  deemed  necessary  still  to  retain  the  section 
in  the  new  act  respecting  those  duties.  The 
general  repealing  clause  of  the  act  of  1799  can- 
not be  construed  to  repeal  the  act  of  1797,  un- 
less it  provides  for  the  cases  to  which  that  act 
extends. 

It  has  also  been  argued  that  the  bankrupt 
law  itself  affords  grounds  for  the  opinion  that 
the  United  States  do  not  claim  a  general  prefer- 
ence. (Vol.  5,  p.  82.)  The  words  of  the  62d 
section  of  that  law  apply  to  debts  generally  as 
secured  by  prior  acts.  But  as  that  section  was 
not  upon  the  subject  of  preference,  but  waA 
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merely  designed  to  retain  the  right  of  the  Unit- 
ed States  in  their  existing  situation,  whatEsrer 
that  situation  might  be,  the  question  may  well 
be  supposed  not  to  have  been  investigated  at 
that  time,  and  the  expressions  of  the  seetiaa 
were  probably  not  considered  with  a  view  ta 
any  influence  they  might  have  on  those  rights. 

*  After  maturely  considering  this  [*396 
doubtful  statute,  and  comparing  it  with  other 
acts  in  pari  materia,  it  is  the  opinion  of  the 
majority  of  the  court,  that  the  preference  given 
to  the  United  States  by  the  5th  section  is  not 
confined  to  revenue  officers  and  persons  account-^ 
able  for  public  money,  but  extends  to  debtors 
generally. 

Supposing  this  distinction  not  to  exist,  it  is 
oontcoided  that  this  priority  of  the  United 
States  cannot  take  effect  in  any  case  where  suit 
has  not  been  instituted;  and  in  support  of  this 
opinion  several  decisions  of  the  English  judges 
with  respect  to  the  prerogative  of  the  crown 
have  been  quoted. 

To  this  argument  the  express  words  of  the 
act  of  Congress  seem  to  be  opposed.  The  legis- 
lature has  declared  the  time  when  this  priority 
shall  have  its  commencement;  and  the  court 
think  those  words  conclusive  on  the  point.  The 
cases  certainly  show  that  a  bona  fide  alienation 
of  property  before  the  right  of  priority  at- 
taches will  be  gpod,  but  that  does  not  affect  the 
present  case.  From  the  decisions  on  this  sub- 
ject a  very  ingenious  argument  was  drawn  by 
the  counsel  who  made  this  point.  The  bank- 
rupt law,  he  says,  does  not  bind  the  king  be- 
cause he  is  not  named  in  it;  yet  it  has  been  ad- 
judged that  the  effects  of  a  bankrupt  are  placed 
beyond  the  reach  of  the  king  by  the  assignment 
made  under  that  law,  unless  they  shul  have 
been  previously  bound.  He  argues,  that  accord- 
ing to  the  understanding  of  uie  legislature,  as 
proved  by  their  acts  relative  to  insolvent  debt- 
ors, and  according  to  the  decisions  in  some  of 
the  inferior  courts,  the  bankrupt  law  would  not 
bind  the  United  States  although  the  62d  sec- 
tion had  not  been  inserted.  That  section,  there- 
fore, is  only  an  expression  of  what  would  be 
law  without  it,  and,  consequently,  is  an  imm*- 
terial  section;  as  the  king,  though  not  bound 
by  the  bankrupt  law,  is  bound  by  the  assign- 
ment made  under  it;  so,  he  contended,  that  the 
United  States,  though  not  bound  by  the  law, 
ate  bound  by  the  assignment. 

But  the  assignment  is  made  under  and  by  the 
direction  of  the  law;  and  a  proviso  that  noth- 
ing contained  in  the  law  shall  affect  the  right 
of  preference  claimed  by  the  United  States,  is 
equivalent  to  a  proviso  that  the  assignment 
shall  not  affect  the  right  of  preference  claimed 
by  the  United  States. 

*If  the  act  has  attempted  to  give  the  [*39S 
United  States  a  preference  in  the  case  before 
the  court,  it  remains  to  inquire  whether  the 
constitution  obstructs  its  operation. 

To  the  general  observations  made  on  thla 
subject,  it  will  only  be  observed,  that  as  the 
court  can  never  be  unmindful  of  the  solemn 
duty  imposed  on  the  judicial  department  when 
a  claim  is  supported  by  an  act  which  conflicts 
with  the  constitution,  so  the  court  can  never  be 
unmindful  of  its  duty  to  obey  laws  which  are 
authorized  by  that  instrument. 

In  the  case  at  bar,  the  preference  claimed  bj^ 
the  United  States  is  not  prohibited ;  but  it  has 
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l>een  truly  said  that  under  a  constitution  cbn- 
ftrring  specific  powers,  the  power  contended 
ior  must  oe  granted,  or  it  cannot  be  exercised. 

It  is  claimed  under  the  authority  to  make  all 
laws  which  shall  be  necessary  and  proper  to 
•carry  into  execution  the  powers  vested  by  the 
•constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

In  construing  this  clause  it  would  be  incor- 
rect, and  would  produce  endless  difficulties,  if 
the  opinion  should  be  maintained  that  no  law 
was  authorized  which  was  not  indispensably 
necessary  to  ^ve  effect  to  a  specified  power. 

Where  various  s^ems  mi^ht  be  adopted  for 
that  purpc«e,  it  might  be  said  with  respect  to 
•each,  that  it  was  not  necessary,  because  the  end 
might  be  obtained  b^  other  means.  Ck>ngress 
must  possess  the  choice  of  means,  and  must  be 
empowered  to  use  any  means  which  are  in  fact 
conducive  to  the  exercise  of  a  power  granted 
by  the  constitution. 

The  government  is  to  pay  the  debt  of  the 
union,  and  must  be  authorizea  to  use  the  means 
which  appear  to  itself  most  eligible  to  effect 
that  object.  It  has,  consequently,  a  right  to 
make  remittances  b^  bOls  or  otherwise,  and  to 
take  those  precautions  which  will  render  the 
transaction  safe. 

This  claim  of  priority  on  the  part  of  the 
397*]  United  States  *will,  it  has  been  said, 
interfere  with  the  riffht  of  the  state  sovereign- 
ties respecting  the  dignity  of  debts,  and  will 
defeat  tne  measures  they  have  a  right  to  adopt 
to  secure  themselves  against  delinquencies  on 
the  part  of  their  own  revenue  officers. 

But  this  is  an  objection  to  the  constitution  it- 
self. The  mischief  suggested,  so  far  as  it  can 
really  happen,  is  the  necessary  consequence  of 
the  supremacy  of  the  laws  of  the  United  States 
<m  all  subjects  to  which  the  legislative  power 
of  Congress  extends. 

As  the  opinion  given  in  the  court  below  was, 
that  the  plaintiffs  did  not  maintain  their  action 
<m  the  whole  testimony  exhibited,  it  is  neces- 
sary to  examine  that  testimony. 

It  appears  that  the  plaintiffs  have  proceeded 
on  the  transcripts  from  the  books  of  the  treas- 
nrv,  under  the  idea  that  this  suit  is  maintain- 
able under  the  act  of  1797.  The  Court  does  not 
mean  to  sanction  that  opinion;  but,  as  no  ob- 
jection was  taken  to  the  testimony,  it  is  under- 
stood to  have  been  admitted.  It  is  also  imder- 
stood  that  there  is  no  question  to  be  made  re- 
^>ecting  notice;  but  that  the  existence  of  the 
debt  is  admitted,  and  the  right  of  the  United 
States  to  priority  of  payment  is  the  only  real 
point  in  the  cause. 

The  majority  of  this  court  is  of  opinion  that 
the  United  States  are  entitled  to  that  priority, 
and,  therefore,  the  judgment  of  the  circuit 
court  is  to  be  reversed,  and  the  cause  to  be  re- 
manded for  further  proceedings. 

Judgment  reversed. 

Washiitoton,  J,  Although  I  take  no  part 
in  the  decision  of  this  cause,  I  feel  myself  justi- 
fied by  the  importance  of  the  question  in  de- 
claring the  reasons  which  induced  the  circuit 
court  of  Pennsylvania  to  pronounce  the  opinion 
whidi  is  to  be  re-examined  here. 

In  any  instance  where  I  am  so  unfortunate 
ms  to  differ  with  this  court,  I  cannot  fail  to 
doubt  the  correctoess  of  my  own  opinion.  But 
398*]  if  I  cannot  feel  convinced  of  the  *error» 
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I  owe  it  in  some  measure  to  myself,  and  to  those 
who  may  be  injured  by  the  expense  and  delay 
to  which  they  have  been  exposed,  to  show  at 
least  that  the  opinion  was  not  hastily  or  incon- 
siderately given. 

The  que^ion  is,  have  the  United  States  a 
right  in  all  cases  whatever  to  claim  a  prefer- 
ence of  other  creditors  in  the  payment  of  debts  f 
At  the  circuit  court  the  counsel  for  the  United 
States  disclaimed  all  idea  of  founding  this  right 
upon  prerogative  principles,  and  yet,  if  I  am 
not  greatly  mistaken,  the 'doctrine  contended 
for  places  this  right  upon  ground  at  least  as 
broad  as  would  have  been  asserted  in  an  Eng- 
lish court. 

The  whole  question  must  turn  upon  the  con- 
struction of  acts  of  Congress,  and  particularly 
that  of  the  3d  of  March,  1797.  The  title  of  the 
law  is  "An  act  to  provide  more  effectually  for 
the  settlement  of  accounts  between  the  United 
States  and  receivers  of  public  money." 

The  first  section  describes  more  specially  the 
persons  who  are  the  objects  of  the  law;  points 
out  the  particular  officer  whose  duty  it  shall  be 
to  institute  suits  against  those  public  delin- 
quents thus  marked  out;  declares  the  rate  of 
interest  to  be  recovered  upon  balances  due  to 
the  United  States,  and  imposes  a  forfeiture  of 
commissions  on  the  delinquent. 

The  2d  section  defines  the  kind  of  evidencie 
to  be  admitted  on  the  part  of  the  United  States, 
in  the  trial  of  suits  in  all  cases  of  delinquency. 

The  3d  section  gives  to  the  United  States  in 
such  actions  a  preference  of  all  other  suitors  in 
court,  by  directing  the  trial  of  such  causes  to 
take  place  at  the  return  term  upon  motion,  un- 
less the  defendant  will  make  oath  that  he  is 
entitled  to  credits  which  have  been  submitted 
to  the  consideration  of  the  accounting  officers 
of  the  treasury,  and  rejected. 

The  4th  section  takes  up  the  case  of  the  de- 
fendant, and  declares  under  what  circum- 
stances he  shall  be  entitled  to  the  benefit  of 
offsets. 

*The  5th  section  brings  us  to  an  im-[*399 
portant  part  of  the  trial,  and  furnishes  a  rule 
to  govern  the  court  in  the  judgment  it  is  to  ren- 
der, in  cases  where  the  claim  of  the  United 
States  might,  by  reason  of  the  insolvency  of 
the  debtor,  po  unsatisfied,  unless  preferred  to 
that  of  a  private  citizen. 

Hie  6th  section  is  general  in  its  terms,  and 
relates  to  executions  where  the  defendant  or 
his  property  is  to  be  found  in  any  district 
other  than  that  in  which  the  judgment  was 
rendered. 

This  is  a  concise  view  of  the  different  parts 
of  this  act,  and  I  shall  now  examine  more  par- 
ticularlv  the  expressions  of  the  5th  section, 
taken  in  connection  with  those  which  pre- 
cede it. 

The  words  are,  "that  where  any  revenue 
officer  or  other  person  hereafter  becoming  in- 
debted to  the  United  States  by  bond  or  other- 
wise, shall  become  insolvent,  the  debt  due  to 
the  United  States  shall  be  first  satisfied,"  &c. 

It  is  conceded  that  the  words  "or  other  per* 
son"  are  broad  enough  to  comprehend  every 
possible  case  of  debts  due  to  the  United  States, 
and  therefore  a  literal  interpretation  is  contend- 
ed for  by  those  who  advocate  the  interest  of 
the  United  States.  On  the  other  side,  a  limita- 
tion of  those  expressions  is  said  to  be  more  con- 
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■onant  with  fhe  obvious  meaning  of  the  legis- 
lature, which  contemplates  those  debtors  only 
who  are  accountable  for  public  money. 

Where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and, 
consequently,  no  room  is  left  for  construction. 
But  if,  from  a  view  of  the  whole  law,  or  from 
other  laws  in  pari  materia,  the  evident  inten- 
tion is  different  from  the  literal  import  of  the 
terms  emploved  to  'express  it  in  a  particular 
part  of  the  law,  that  intention  should  prevail, 
for  that  in  fact  is  the  will  of  the  legislature. 
400*]  *If  a  section  be  introduced  which  is 
a  stranger  to,  and  imconnected  with,  the  pur- 
view of  the  act,  it  must  nevertheless  take  effect 
according  to  its  obvious  meaning,  independent 
of  all  influence  from  other  parts  of  tne  law. 
Nay,  if  it  be  a  part  o^  the  same  subject,  and 
either  enlarges  or  restrains  the  expressions  used 
in  other  parts  of  the  same  act,  it  must  be  inter- 
preted according  to  the  import  of  the  words 
used,  if  nothing  can  be  gathered  from  such 
other  parts  of  the  law  to  change  the  meaning. 
But  if  in  this  latter  case,  general  words  are 
used  which  import  more  than  seems  to  have 
been  within  the  purview  of  the  law,  or  of  the 
other  parts  of  the  law,  and  those  expressions 
can  be  restrained  by  others  used  in  the  same 
law,  or  in  any  other  upon  the  same  subject, 
they  ought  in  my  opinion  to  be  restrained. 

So  if  the  literal  expressions  of  the  law  would 
lead  to  absurd,  unjust  or  inconvenient  conse- 
quences, such  a  construction  should  be  given 
as  to  avoid  such  consequences,  if,  from  the 
whole  purview  of  the  law,  and  giving  effect  to 
the  words  used,  it  may  fairly  be  done. 

These  rules  are  not  merely  artificial ;  they  are 
as  clearly  founded  in  plain  sense,  as  they  are 
certainly  warranted  by  the  principles  of  the 
common  law. 

The  subject  intended  to  be  legislated  upon  is 
sometimes  stated  in  a  preamble,  sometimes  in 
the  title  to  the  law,  and  is  sometimes,  I  admit, 
misstated,  or  not  fully  stated.  The  preamble 
of  an  act  of  parliament  is  said  to  be  a  key  to 
the  knowledge  of  it,  and  to  open  the  intent  of 
the  law-makers;  and  so  I  say  as  to  the  title  of  a 
law  of  Congress,  which  bein^  the  deliberate  act 
of  those  who  make  the  law,  is  not  less  to  be  re- 
spected as  an  expression  of  their  intention,  than 
if  it  preceded  the  enacting  clause  in  the  form 
of  a  preamble.  But  neither  the  title  or  pream- 
ble can  be  resorted  to  for  the  purpose,  of  con- 
trolling the  enacting  clauses,  except  in  cases  of 
ambiguity,  or  where  general  expressions  are 
used  inconsistent  or  unconnected  with  the 
scope  and  purview  of  the  whole  law. 

They  are  to  be  deemed  true,  imless  contra- 
dicted by  the  enacting  clauses,  and  it  is  fair  in 
the  cases  I  have  stat^  to  argue  from  them. 
401*]  *The  object  of  this  law,  then,  as  de- 
clared by  the  title,  is  to  provide  for  the  effectual 
settlement  of  debts  due  to  the  United  States, 
from  receivers  of  public  money.  To  effect  this, 
suits  are  directed,  the  species  of  evidence  to 
support  the  claim  on  the  part  of  the  plaintiff  is 
pointed  out,  and  a  speedy  trial  provided;  on 
the  part  of  the  defendant,  a  limited  right  to 
oppose  the  claim  by  offsets  is  provided,  and  the 
claim  of  the  United  States  Is  to  have  a  prefer- 
ence of  other  creditors,  where  the  debtor  is  un- 
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ahlh  to  satisfy  the  whole.  Here,  then,  is  one 
entire  connected  subject,  the  different  provi- 
sions of  the  law  constituting  the  links  of  the 
same  chain,  the  members  of  the  same  body.  It 
will  not,  I  presume,  be  denied,  that  the  three 
first  sections  of  the  law  apply  to  those  only  who. 
are  declared  by  the  title  to  be  the  obiects  of  its 
provisions,  llie  4th  section  is  the  first  whidi 
uses  general  expressions,  without  a  reference  to 
those  who  had  before  been  spoken  of;  and  yet  I 
think  it  will  hardly  be  contended  that  this  sec- 
tion is  not  closely  and  intimately  connected 
with  the  same  subject.  When  we  come  to  the 
5th  section  the  reference  to  the  three  first  sec- 
tions is  again  resumed,  with  the  addition  of  tJie 
words  "or  any  other  person."  So  that  instead 
of  the  words  "revenue  cheers,  or  other  persons 
accountable  for  public  money,"  used  in  tne  first 
section,  this  section  uses  the  words  "revenue 
officers,  or  other  persons  indebted  to  the  United 
States." 

Now  it  is  obvious  that  these  expressions  may 
have  precisely  the  same  meaning,  so  as  to  com- 
prehend the  same  persons,  although  the  latter 
may  be  construed  to  include  persons  not  within 
the  meaning  of  the  first  section.  For  persons 
accountable  for  public  money  are  also  other 
persons  than  revenue  officers  indebted  to  the 
United  States;  and  the  latter  may,  by  a  con- 
struction conformable  to  the  other  parts  of  the 
law,  mean  persons  accountable  for  publie 
money;  and  by  an  extended  construction,  they 
may  comprehend  others,  who  in  no  sense  of  the 
expressions  used,  can  be  said  to  be  accountable 
for  public  money. 

It  is,  then,  to  be  inauired,  is  the  Court  bound 
by  any  known  rules  oi  law  to  give  to  the  words 
thus  used  in  the  5th  section  a  meaning  exten- 
sive enough  to  comprehend  persons  never  con- 
templated by  the  title  of  the  law,  and  most 
'sedulously  excluded  by  the  three  first  [*408 
sections?  Does  justice  to  the  public,  or  conven- 
ience to  individuals  demand  it!  Is  such  a 
construction  necessary  in  order  to  give  effect  to 
any  one  expression  used  by  the  legislature? 

Shall  we  violate  the  manifest  intention  of  the 
l^slature,  if  we  stop  short  of  the  point  to 
which  we  are  invited  to  go  in  the  construction 
of  this  section! 

To  all  these  questions  I  think  myself  war* 
ranted  in  answering  in  the  negative. 

As  to  the  first.  Do  the  principles  of  equity, 
or  of  strict  justice,  discriminate  between  in<u» 
viduals  standing  iri  equali  jure  and  claiming 
debts  of  equal  dignity! 

The  nature  of  the  debt  mav  well  warrant  m 
discrimination;  but  not  so,  if  the  privilege  be 
merely  of  a  personal  nature.  The  sovereign 
may,  in  the  exercise  of  his  powers,  secure  to 
himself  this  exclusive  privilege  of  bein^  pre- 
ferred to  the  citizens,  but  this  is  no  evidence 
that  the  claim  is  sanctioned  by  the  principles  of 
immutable  justice.  If  this  right  is  asserted,  in- 
dividuals must  submit ;  but  I  do  not  find  it  in 
my  conscience  to  go  further  in  advancement  of 
the  claim,  tlan  the  words  of  the  law  fairly  in- 
terpreted, in  relation  to  the  whole  law,  compel 
me.  But  I  do  not  thing  that  Congress  meant 
to  exercise  their  power  to  the  extent  contended 
for.  First,  because  in  every  other  section  of 
the  law  they  have  declared  a  different  intent; 
and,  secondly,  because  it  would  not  only  be 
productive  of  the  most  cruel  injustice  to  indi- 
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viduals,  but  would  tend  to  destroy,  more  than 
any  other  act  I  can  imagine,  all  confidence  be- 
tween man  and  man.  ^e  preference  claimed 
ia  not  only  unequal  in  resect  to  private  citi- 
sens,  but  is  of  a  nature  against  which  the  most 

Srudent  man  cannot  guard  himself.  As  to  pub- 
ic officers,  and  receivers  of  public  money  of 
all  descriptions,  they  are,  or  may  be  known 
as  such;  and  any  person  dealing  with  them, 
does  it  at  the  peril  of  being  postooned  to  any 
debts  his  debtor  may  owe  to  the  United  States, 
should  he  become  imfortunate.  He  acts  with 
his  eyes  open,  and  has  it  in  his  power  to  calcu- 
late the  risk  he  is  willing  to  run. 

But  if  this  preference  exists  in  every  possible 
case  of  contracts  between  the  United  States  and 
403*]  an  individual,  *there  is  no  means  by 
which  any  man  can  be  apprised  of  his  danger 
in  dealing  with  the  same  person. 

2.  Is  this  broad  construction  necessarv  in 
order  to  give  efifect  to  the  expressions  of  the 
law?  I  have  endeavored  to  show  that  all  ac- 
countable agents  are  other  persons  than  revenue 
officers  indebted  to  the  United  States.  The 
words,  then,  "other  persons,"  are  satisfied  by 
comprehending  all  those  persons  to  whom  the 
first  section  extends. 

3.  Is  this  construction  rendered  necessary  to 
fulfill  the  manifest  intent  of  the  legislature?  So 
far  from  it,  that  to  my  mind,  it  is  in  direct  op- 
position to  an  intention  plainly  expressed  by  all 
the  other  parts  of  the  law.  To  prove  this,  I 
again  refer  to  the  title  of  the  law ;  to  the  three 
first  sections,  which  are  in  strict  conformity 
with  it,  and  that  too,  by  express  words;  and  to 
the  fourth  section,  which  is  so  plainly  a  part  of 
the  same  subject,  that  it  cannot  be  construed  to 
go  farther  than  those  which  precede  it.  Is  the 
fifth  section  a  stranger  to  the  others,  unnatur- 
ally placed  there  without  having  a  connection 
with  the  other  sections? 

If  this  be  the  case,  I  have  already  admitted 
rules  of  construction  strong  enough  to  condemn 
the  opinion  I  hold.  But  let  us  examine  this 
point. 

The  object  of  the  four  first  sections  is  to  en- 
force by  suit,  where  necessary,  the  payment 
of  debts  due  to  the  United  States  from  a  par- 
ticular  class  of  debtors.  It  points  out  the  officer 
who  is  to  order  the  suit,  declares  at  what  term 
the  cause  shall  be  tried,  lays  down  rules  of  evi- 
dence to  be  regarded  in  support  of  the  action, 
extends  to  the  defendailt  the  benefit  of  makini^ 
offsets  under  certain  qualifications;  and  then 
most  naturally,  as  I  conceive,  comes  the  fifth 
section  relating  to  the  judgment  which  the 
court  is  to  render  in  case  a  contest  should  ensue 
between  the  United  States  and  individual  cred- 
itors on  account  of  inability  in  the  debtor  to  sat- 
isfy the  whole.  What  if  an  individual  creditor 
should  attach  the  property  of  the  debtor  before 
the  United  States  had  taken  steps  to  recover 
their  debt?  Or  if  the  debtor  should  assign  away 
404*]  his  properly,  or  it  should  be  claimed  *by 
assignees  under  a  commission  of  bankruptcy; 
or  the  defendant,  being  an  executor,  snould 
plead  fully  administered,  except  so  much  as 
would  be  sufficient  to  satisfy  judgments,  bond 
d^ts,  or  other  debts  superior  in  dignity  to  that 
of  ^e  United  States?  This  section  establishes 
a  plain  rule  by  which  the  court  must  proceed 
in  rendering  its  judgment  whenever  those  cases  I 
occur.  What  would  have  signified  all  the  other  | 
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provisions  of  the  law,  unless  a  rule  of  decision 
had  been  prescribed  in  cases  where  otherwise 
the  United  States  might  never  obtain  the  fruit 
of  those  steps  which  tiieir  officers  were  pur- 
suing? 

Can  a  section  in  a  law  which  professes  to  af- 
ford a  remedy  in  a  particular  case  by  process  of 
law,  be  said  not  to  belong  to  the  law,  when  it 
leads  to  the  point  of  a  judgment,  which  is  the 
consummation  of  the  proceedings  in  the  case? 
I  think  not;  and,  therefore,  I  cannot  acquiesce 
in  the  opinion  that  the  5th  section  is  unconnect- 
ed with  the  other  parts  of  the  law. 

I  have  before  observed  that  the  4th  section  is 
the  first  which  uses  general  expressions,  with- 
out reference  to  those  which  had  before  been 
particularly  mentioned ;  but  that  when  we  come 
to  the  5th  section,  the  reference  is  again  taken 
up,  with  the  addition  of  those  words  which 
produce  the  difficulty  of  the  case. 

Now  I  ask,  in  the  first  place,  what  necessity 
was  there  for  departing  from  the  mode  of  ex- 
pression used  in  the  4th  section,  which,  for  the 
first  time,  is  general,  without  particular  refer- 
ence to  any  of  the  persons  before  described? 
Would  it  not  have  been  as  well  in  the  5th  as  in 
the  4th  section,  to  say  "that  where  any  individ- 
ual becoming  indebted  to  the  United  States  shall 
become  insolvent,"  Ac?  What  reason  can  be 
assigned  for  the  specification  of  revenue  officers, 
one  class  of  persons  mentioned  expressly  in  the 
1st  section,  intended  in  the  2d  and  3d  by  plain 
words  of  reference,  and  clearly  meant  in  the 
4th,  when  it  must  be  admitted  that  the  words 
used  in  the  4th  sections,  or  the  words  "other 
persons,"  in  the  5th,  would  have  comprehended 
revenue  officers  if  they  were  broad  enough  to 
include  every  description  of  persons  indebted  to 
the  United  States?  ♦Unless  they  are  [*405 
construed  to  limit  and  restrain  the  generality  of 
the  words  "other  persons,"  they  are  absolutely 
without  any  use  or  meaning  whatever.  If  the 
preceding  sections  had  applied  only  to  revenue 
officers,  Ihen  from  necessify  we  must  have  con- 
strued the  words  "other  persons"  as  broad  as 
their  natural  import  would  warrant,  because 
otherwise  they  would  have  been  nugatory,  and 
we  would  have  foimd  no  rule  in  the  law  itself, 
b^  which  to  limit  the  generality  of  the  expres- 
sion. 

But  when  the  law  professes  in  its  title  to  re- 
late to  all  accountable  agents  besides  revenue 
officers,  and  the  first  section  specifies,  amongst 
these  agents,  "revenue  officers,"  we  have  a  rule 
by  which  to  restrain  the  sweeping  expressions 
in  the  5th  section,  viz.,  "or  other  person  ac- 
countable, or  indebted  as  aforesaid."  This  con- 
struction renders  the  law  imiform  throughout, 
and  consistent  with  what  it  professes  in  every 
other  section. 

2.  In  confirmation  of  this  construction,  the 
62d  section  of  the  bankrupt  law  does,  in  my 
opinion,  deserve  attention.  If  the  United  States 
were,  at  the  time  that  law  passed,  entitled  to 
a  preference  in  eveiy  possible  case,  by  virtue  of 
the  general  expressions  in  the  law  I  have  just 
been  considering,  what  necessity  was  there  for 
limiting  the  saving  of  the  right  of  preference  to 
debts  due  to  the  United  States,  "as  Secured  or 
provided  by  any  law  heretofore  passed."  This 
mode  of  expression  leads  me  to  conclude  that 
the  legislature  supposed  there  were  some  cases 
where  this  preference  had  not  been  provided 
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for  bj  law.  If  not,  it  would  oertainlj  bave 
been  tiiffieient  to  declare,  that  the  bankrupt  law 
•hould  not  extend  to,  or  affect,  the  right' of 
pfreferenoe  to  prior  satisfaction  of  debts  doe  the 
United  States. 


406*]       rrHB  UNITED  STATES. 


V. 


SCHOONER  SALLY,  OF  NORFOLK. 


The  mestlon  of  forfeiture  of  a  Teasel  under  fhe 
act  of  Congress  against  the  slare  trade,  Is  of  admi- 
ralty and  maritime  Jurisdiction. 


THIS  was  a  libel  in  the  district  court  of  the 
United  States,  for  Maryland  district,  against 
the  schooner  Sally,  of  Norfolk,  and  car^,  Elias 
De  Butts,  claimant,  seized  by  the  collector  of 
the  port  of  Nottingham,  as  forfeited  under  the 
act  of  Congress  prohibiting  the  slaTO  trade. 
Vol.  8,  p.  22,  March  22,  1794. 

In  the  district  court  the  Tessel  and  cargo  were 
acquitted  on  merits,  which  decree  was,  on  ap- 
peal, affirmcMl  in  the  circuit  court;  whereupon 
the  United  States  sued  out  the  present  writ  of 
error. 

The  error  assigned  was,  that  the  cause  was  of 
common  law,  and  not  of  admiralty  and  mari- 
time  iurisdietion. 

But  the  Court,  upon  the  authority  of  the  case 
of  the  United  States  v.  La  Vengeance,  3  Dallas, 
297,  without  argument,  affirmed  the  decree. 


BAILIFF  V.  TIPPINO. 


Quore,  whether  the  courts  of  the  United  States 
hSTS  iurlsdlctlon  In  cases  between  aliens? 
▲  citation  must  accompany  the  writ  of  error. 


THE  only  question  in  this  case  would  have 
been  whether  one  alien  could  sue  another 
alien  in  the  courts  of  the  United  States.  The 
drcuit  court  for  the  Kentucky  district  was  of 
opinion  tiiat  they  had  no  jurisdiction  in  such  a 
case. 

But  the  writ  of  error  was  dismissed  for  want 
of  a  citation. 

See  ante,  p.  263,  the  opinion  of  the  Court  in 
the  case  of  Mason  v,  Bhip  Blaireau. 


407*]  rrELFAIR  ei  ol.,  Executors  of 
Rax  and  Sommebyillb, 

V. 

STEAD'S  EXECUTORS. 


The  lands  of  a  deceased  debtor.  In  Georgia,  are 
liable  In  eqnlt/  for  the  payment  of  his  debts  with- 
out making  toe  heir  a  party  to  the  suit. 
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THIS  was  a  writ  of  error  to  rererae  m  decree 
in  chancery  of  the  circuit  court  for  the  dls* 
trict  of  Georgia,  rendered  in  faTor  of  the  de- 
fendants in  error. 

The  bill  alleges  that  John  Rae  and  Johm 
Sommerville,  as  oopartners  in  merchanuiise, 
were,  on  the  first  day  of  January,  1775,  indebted 
to  Stead,  a  British  creditor,  in  the  sum  of 
3,8641.  sterling,  on  account. 

That  Rae  and  Sommerville,  in  their  lifetimfl^ 
made  a  division  of  their  supposed  profits  in 
trade,  and  drew  out  considerable  proportions  of 
the  partnership  funds,  which  they  ouffht  not  to 
have  done  before  payment  of  their  ad>ts,  and 
that  each  invested  part  of  those  funds  in  pur- 
chase of  lands  and  negroes  as  their  own  sepa- 
rate property. 

That  Rae  died  in  1772,  or  1773,  intestate,  and 
that  Sommerville,  the  surviving  partner,  died 
in  1773,  having  made  Edward  T^fair  his  ex- 
ecutor, and  having  a  large  real  and  personal 
estate. 

That  the  said  John  Sommerville,  Samuel  El- 
bert and  Robert  Rae,  administered  upon  the 
estate  of  John  Rae.  That  a  considerable  part  of 
his  personal  estate  was  purchased  with  moneys 
improperly  drawn  out  of  the  joint  funds.  That 
he  left  personal  estate  to  the  amount  of  9,0141. 
5s.  sterling,  which  came  to  their  hands.  That 
the  said  administrators  of  Rae  are  all  dead. 
That  Telfair,  as  executor  of  Sommerville,  who 
was  administrator  of  Rae,  became  possessed  of 
a  considerable  part  of  his  estate,  part  of  whidi 
had  been  purchased  with  the  joint  funds.  Uat 
on  the  death  of  Robert  Rae,  his  wife  Rd>eeea, 
now  wife  of  Samuel  Hammond,  claiming  as  ex* 
ecutrix  of  Robert  Rae,  became  possessed  of  a 
considerable  nart  of  the  estate  of  John  Rae. 
senior,  which  had  been  purchased  with  the  joint 
funds.  That  on  the  death  of  Samuel  Elbert, 
the  last  surviving  administrator  of  Robert  Rae, 
Elbert's  executors,  vis.,  Elizabeth  Elbert,  Will- 
iam Stephens,  and  Joseph  Habersham,  also  be- 
came possessed  of  part  of  the  estate  of  John 
Rae,  senior,  which  had  been  purchased  with  the 
joint  funds. 

That  Habersham,  as  I^tee  of  Jane  Sommer- 
ville, daughter  *of  John  Rae,  senior,  be-  [*408 
came  possessed  of  a  large  personal  estate  liable 
to  the  claims  of  the  complainants. 

That  administration  de  bonis  non  of  the  es- 
tate of  John  Rae,  senior,  was  (after  the  death  of 
Sommerville,  Robert  Rae  and  Elbert)  granted 
to  John  Cobbison  and  Ann  his  wife,  and  a  part 
of  the  estate  of  the  said  John  Rae,  senior,  (pur- 
chased with  the  joint  funds,)  came  to  tneir 
hands. 

That  James  Rae,  deceased,  as  legatee  of  Jane 
Sommerville,  became  also  posses^  of  an  es- 
tate liable  to  the  claim  of  the  complainants, 
which  has  come  to  the  hands  of  his  adminis- 
trators, Cobbison  and  wife. 

The  complainants  charge  that  the  defendants 
have  wasted  or  misapi^lieid  the  property  which 
was  liable  to  their  claim,  and  seek  a  discovery 
against  each  of  the  defendants,  of  assets  and 
fmids,  but  do  not  ask  for  any  specific  rdief. 

The  answer  of  Cobbison  and  wife  admits 
that  they  are  in  possession  of  600  acres  of  land, 
part  of  the  estate  of  John  Rae,  senior,  "but 
whether  it  was  purchased  with  moneys  drawn 
from  the  funds  of  Rae  and  Sommerville  is  a 
fact  which  has  not  come  to  their  knowledge." 
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Ulufw  also  admit  personal  estate  to  the  value  of 
3481.  28.  4d. 

Hammond  and  wife,  Habersham  and  Steph- 
ens, demurred  to  the  bill. 

1st.  Because  the  complainants  state  them- 
flelves  to  be  executors,  but  do  not  show  where 
the  will  was  proved,  nor  whether  letters  tes- 
tamentary were  ever  granted,  nor  whether  they 
have  taken  upon  themselves  the  execution  of 
the  will. 

2d.  That  the  bill  oontains  no  matter  of  equity. 

The  same  defendants  also  pleaded  in  bar  a 
recovery  at  law,  in  the  vear  1775,  by  Stead  in 
bis  lifetime,  a^inst  Telfair,  executor  of  Som- 
mer^lille,  surviving  partner  of  Rae  &  Sommer- 
▼ille,  for  the  same  debt  for  which  the  complain- 
aata  are  now  seeking  relief  upon  the  original  as- 
sumpsit, which  is  merffed  in  the  judgment. 

Habersham  and  Stephens  deny  all  knowledge 
of  ever  having  had  in  their  hands  any  part  of 
the  estate  of  John  Rae,  senior,  under  Elbert's 
409*]  will;  but  Stephens  states,  that  *in  the 
lifetime  of  ICrs.  Elbert  she  delivered  to  him, 
as  an  attorney  at  law,  a  bond  of  Rae,  White- 
Held  &  Rae,  to  John  Rae,  senior,  for  1,6371.  Os. 
4d.,  which  bond  he  is  ready  to  deliver  up  to  any 
person  entitled  to  receive  it. 

Rebecca  Hammond  admits  that  her  former 
husband,  Robert  Rae,  as  devisee  of  Jane  Som- 
merviUe,  came  to  the  possession  of  two  tracts  of 
land,  a  family  of  negroes,  called  Boston's  fam- 
fly,  and  some  plate,  but  does  not  admit  that 
they  were  part  of  the  property  of  John  Rae,  or 
came  from  the  funds  of  Rae  &  Sommerville. 
She  states  that  one  of  the  tracts  of  land,  viz., 
Rae's  Hall,  has  been  sold  for  taxes. 

Joseph  Habersham  admits  that  in  right  of 
his  wife,  a  legatee  of  James  SommervUle,  he  re- 
eeived  negroes,  valued  at  3001.  which  had  once 
belonged  to  John  Rae,  senior. 

Teliair  demurred  to  so  much  of  the  bill  as 
seeks  a  discovery  from  him  of  the  amount  due 
to  the  complainant's  testator  from  the  estate  of 
John  Sommerville,  or  from  Rae  &  Sommerville, 
or  either  of  them,  at  the  time  of  their  deaths, 
or  to  compel  the  pavment  thereof  from  this  de- 
fendant for  want  of  equity,  there  being  an  ad- 
equate remedy  at  law;  and  answered  as  to  the 
residue  of  the  bill. 

His  answer  states  that  before  the  war  he  had 
folly  administered  on  the  estate  of  John  Som- 
merville, in  his  own  right,  and  as  surviving 
partner  of  Rae  &  Sommerville,  as  far  as  had 
come  to  his  hands;  and  had  returned  an  ac- 
count of  his  administration  on  oath  to  the  sat- 
isfaction of  his  creditors. 

He  does  not  admit  that  any  division  of  profits 
was  made  by  Rae  &  Sommerville  in  their  life- 
tfane,  nor  that  they  drew  out  any  of  the  ioint 
hmds  and  invested  them  in  lands,  &c,  as  their, 
or  either  of  their,  separate  property. 

He  admits  that  there  are  several  real  estates, 
and  that  he  received  assets  to  a  considerable 
amount,  a  part  of  which  were  sold  for  paper 
money  which  perished  on  his  hands;  ana  the 
books  and  papers  of  Rae  &  Sommerville,  and 
his  own  accoimts  of  payments  and  receipts, 
^kc,  were  lost  or  destroyed  by  the  British  while 
in  possession  of  Qeorgia.  He  claims  also  a 
rk[ht  to  retain  for  debto  due  to  himself. 
4i0*]  •On  the  30th  of  April,  1794,  the  de- 
■rarrers  were,  on  ar^ment,  overruled  by 
Judges  Iredell  and  Pendleton.  | 
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To  the  plea  in  bar  of  Hammond  and  wife, 
Habersham  and  Stephens,  the  complainants, 
replied  that  there  was  no  such  record,  the  issue 
upon  which  being  joined,  was  adjudged  for 
the  complainants  on  the  16th  of  November, 
1794,  by  the  Judges  Wilson  and  Pendleton. 

At  the  same  term  auditors  were  appointed  to 
ascertain  the  sum  due  to  the  oomplainants,  but 
their  report  appears  to  have  been  set  aside,  and 
the  derk  was  directed  to  ascertain  the  balance, 
and  an  issue  was  directed  to  ascertain  the  dam- 
ages, upon  the  verdict  for  which  the  following 
decree  was  made  by  Judge  Blair,  on  the  6th  of 
Ma;^  1796. 

'^The  bill  and  answers  in  this  cause  being 
read  and  heard,  it  is  ordered  and  decreed  by 
the  Court  as  follows: 

"That  the  sum  of  3^6341.  14s.  7d.  sterling;  to- 
gether with  the  interest  Accrued  thereon  at  the 
rate  of  6  per  cent,  per  annimi  from  the  Ist  of 
January,  1774,  to  tnis  day,  deducting  interest 
from  the  19th  of  April,  1776,  to  the  Sd  of  Sep- 
tember, 1783,  be  pud  to  the  eomplaJiiants,  to- 
gether with  6  per  centum  on  the  amount  of  tiie 
said  principal  and  interest,  as  a  oompensation 
for  the  e^roenses  of  remitting  the  said  amount 
to  Great  Britain  where  it  was  contracted  to  be 
paid;  and  that  the  parlnershii)  proper^,  ad- 
mitted by  the  defendants  to  be  in  their  hands, 
be  in  the  first  instance  applied  towards  the  dis- 
charge of  the  oomplainants*  demand.  And 
that  the  several  tracts  and  lots  of  land  belong- 
ing to  John  Rae,  or  John  Sonunerville,  de- 
ceased, referred  to  in  the  answers  of  the  several 
defendants,  (and  the  title  deeds  whereof  admit- 
ted to  be  in  their  possession,)  be  sold  by  the 
marshal  of  this  court  on  the  first  Monday  of 
January  next  for  eash,  giving  two  months'  no- 
tice of  such  sale  in  the  gazettes  of  Savannah 
and  Augusta;  and  the  net  proceeds  of  such  sale 
be  appropriated  towards  the  payment  and  satis- 
faction of  this  deeree*  And  that  the  title  deeds, 
in  the  hands  of  the  several  defendants  of 
such  lands,  be  delivered  over  into  the  hands  of 
the  derk  of  this  oourt  in  three  months  after  no- 
tice given  to  the  defendants  for  that  purpose." 

^Sundry  sales  having  been  made  un-  [*411 
der  this  decree,  and  the  .derk  havinff  reported 
the  balance  remaining  due  on  the  4th  of  Janu- 
ary, 1796,  to  be  11,196  dollars  and  77i  cents. 

The  following  decree  was  made*  on  the  16th 
of  November,  1796,  by  Judge  Paterson: 

"It  appearing  from  the  report  of  the  derk 
that  on  the  4w  of  January,  1796,  11,196  dol- 
lars and  77}  cents  remained  due  to  the  com* 
plainants,  upon  motion  of  Mr.  Gibbons,  solicitor 
for  the  complainants,  and  by  consent  of  Mr. 
Telfair,  executor  of  Sommer^le,  it  is  further 
ordered  and  decreed,  that  in  regard  to  the  de- 
fendant Edward  Telfair,  the  executor  of  John 
Sommerville  who  was  the  surviving  partner  of 
John  Rae,  that  the  copartnership  property,  if 
any,  which  now  is  in  the  hands  ana  possession  of 
the  said  Edward,  as  executor  as  aforesaid,  be 
sold  by  the  marshal  of  this  court,  he  giving 
sixty  days'  notice  in  the  public  gazettes  of  such 
sale.  And  the  ludgments,  bonds,  notes,  and 
other  evidences  of  d^ts  due  the  said  copartner- 
ship be  delivered  over  to  his  attorney  or  solicit- 
or under  a  general  assignment  by  deed  in  order 
to  sue  the  same,  if  the  assets  admowledged  or 
proven  to  be  in  the  hands  of  the  defendants 
should  not  be  sufficient  to  discharge  the  amount 
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of  thfll  said  decree.  That  after  pajment  and 
Batisfaction  of  a  prior  judgment  oi)tained  by 
Matthew  Clarke,  in  the  county  of  Richmond, 
against  the  said  Edward  Telfair,  executor  of 
the  said  John  Sommerville,  for  the  sum  of  8261. 
108.  with  interest  from  the  17th  of  March,  1794, 
the  balance  of  the  property  of  the  said  John 
Sommerville,  if  any,  in  the  hands  of  the  said 
Edward  Telfair^  executor  as  last  aforesaid, 
agreeably  to  his  answer,  be  sold  as  first  afore- 
said. And  the  bonds,  notes,  and  other  evi- 
dences of  debts  remaining  in  this  defendant's 
hands  be  delivered  over  and  assigned  as  afore- 
said, subject  to  the  further  order  of  this  court, 
after  deducting  all  lawful  commissions  and  pay- 
ing costs  and  charges  for  administering  and 
conducting  the  business  of  the  said  estate,  and 
that  the  said  Edward  Telfair  be  discharged 
from  the  same  on  complying  with  this  order. 

"It  is  further  ordered,  that  the  bond  admitted 
by  William  Stephens,  one  of  the  defendants,  to 
be  in  his  handus,  given  by  Rae,  Whitefield  & 
Rae,  to  John  Rae,  senior,  dated  the  Ist  of  June, 
412*]  1782,  conditioned  for  the  ^payment  of 
1,6371.  Oa.  id,,  with  lawful  interest  from  the 
date,  be  delivered  over  to  the  complainants, 
or  their  agents,  to  be  sued  for  and  recovered, 
and  that  the  sum  so  recovered  be  applied  to  the 
extinguishment  of  the  complainants'  demand. 

"It  is  further  decreed,  that  the  following 
negroes,  that  is  to  say,  Boston,  Jenny,  Phillis, 
Boy  Boston,  Mollv,  Peter,  Sally,  and  Ned, 
charged  to  be  in  the  hands  of  the  defendants, 
Samuel  and  Rebecca  Hammond,  and  not  denied 
by  the  said  defendants,  be  sold  at  public  sale 
by  the  marshal  of  this  court,  first  giving  sixty 
days'  notice  thereof,  and  that  the  proceeds  be 
applied  to  the  discharge  of  the  complainants' 
debt. 

"It  is  further  ordered  and  decreed,  that  the 
lollowinff  negroes,  Cuffey,  Bet  with  her  issue 
and  children,  Nelly,  Peter,  NanoY,  Toney,  Mary, 
Jenny,  Sucky  and  Doll,  admitted  by  the  defend- 
ant, Joseph  Habersham,  to  be  in  his  hands,  be 
sold  by  tne  marshal  in  manner  aforesaid,  and 
the  net  proceeds  be  applied  to  the  payment  of 
the  complainants'  demand." 

On  the  2d  of  May,  1707,  before  Judge  Chase, 
leave  was  given  to  the  complainants  to  add 
ElizabeUi  Ckmrse,  executrix  of  Daniel  Course, 
deceased,  as  a  defendant  to  the  bill. 

On  the  17th  of  November,  1797,  Judffe  Wil- 
son decreed  a  number  of  tracts  of  land  oelong- 
ing  to  the  .estate  of  John  Rae,  senior,  to  be 
sold. 

On  the  2d  of  May,  1799,  Ellswobth,  OK  /., 
<m  the  circuit  made  the  following  decree,  viz.: 

"This  cause  came  on  to  be  heard  on  a  decree 
made  at  November  term,  1796,  bv  which  it  is  as- 
certained and  stated,  that  on  the  4th  of  Janu- 
ary, 1796,  the  sum  of  11,196  dollars  and  771 
eents  remained  due  to  the  complainants;  and 
upon  a  supplemental  bill  against  Elizabeth 
Course,  whion  charges  that  a  certain  tract  of 
land  containing  450  acres,  on  Savannah  river, 
known  by  the  name  of  Rae's  Hall,  is  a  part  of 
the  estate  of  John  Rae,  senior,  deceaseid,  and 
subject  to  the  complainant's  decree,  and  upon 
the  answer  of  the  said  Elizabeth  Course,  by 
which  it  is  ascertained  that  the  said  defendant 
413*]  claims  the  said  tract  of  *land  under  a 
deed  of  conveyance  executed  by  Francis  Cour- 
voisie,  tax  collector  of  Chatham  county,  to  Dan- 
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iel  Course,  deceased,  late  husband  of  the  said  de- 
fendant, bearing  date  the  fifth  of  Maj,  1792, 
for  the  consideration  of  1281.  198.  4d.  sterling. 
And  the. cause  being  heard;  and  argued  by 
counsel,  on  the  said  decree  and  the  said  bill 
and  answer,  together  with  the  proofs  and  ex- 
hibits produced  by  the  parties  respectively. 

"Whereupon  it  is  oraered,  adjudired  and  d» 
creed,  that  the  said  pretended  conyejranoe  bs 
set  aside  and  held  as  void;  and  that  the  said 
tract  of  land  and  premises  be  sold  at  public  ane- 
tion,  by  the  marshal,  first  giving  forty  days'  no- 
tice in  one  of  the  Savannah  newspapers  of  the 
time  and  place  of  such  sale.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  follow^ 
ing  negroes  in  the  possession  of  William  Steph- 
ens and  Joseph  Habersham,  executors  cf 
Samuel  Elbert,  to  wit.  Young  Sambo,  Billy, 
Chance,  Oronoko,  Fanny,  Diana,  and  Nero,  be 
sold  bv  the  marshal  at  public  auction,  giving 
forty  days'  notice  of  the  time  and  plac^  of  sale 
as  aforesaid. 

"And  it  is  further  ordered,  that  the  marshal 
shall  pay  to  the  complainants,  or  their  solicitof, 
the  proceeds  of  sucn  sales  above  ordered  and 
decreed,  towards  satisfaction  of  the  balanw 
due  to  the  complainants  on  this  day,  being 
9,157  dollars  and  90  cents." 

On  the  28th  of  April,  1800,  Judge  Moors 
made  the  following  decree: 

"This  cause  came  on  to  be  heard  on  the  bill, 
answers  and  replications,  and  on  decree  made 
in  this  cause  in  the  term  of  April,  1799 ;  and  it 
appearing  by  the  answer  of  Ann  Oobbison,  <Hie 
of  the  defendants,  that  she  hath  assets  in  her 
hands  amounting  to  the  sum  of  3481.  2s.  4dL 
equal  in  value  to  1,491  dollars  and  90  cents. 

"Whereupon  it  is  ordered,  adjudged  and  de- 
creed,  that  the  said  Ann  Ck>bbison  do,  within 
ninety  days,  pay  over  to  the  complainants,  or 
their  solicitor,  the  said  sum  of  1,491  dollars 
and  90  cents." 

From  these  decrees  the  defendants  appealed, 
and  assigned  for  error. 

*lst.  That  there  was  not  sufficient  [*414 
equity  in  the  bill. 

2d.  That  the  decree  of  the  5th  of  May,  1795^ 
is  vague  and  uncertain  as  to  the  amount  di- 
rected to  be  paid  by  the  defendants,  it  being 
expressed  in  pounds,  shillings  and  pence,  whi<£ 
are  of  no  fixed  value,  whereas  it  ought  to  have 
been  in  dollars  and  parts  of  dollars. 

3d.  That  the  sum  decreed  to  be  paid  ought  to 
have  been  apportioned  among  the  several  de- 
fendants, (they  not  being  the  original  d^tors,) 
in  proportion  to  the  amount  of  assets  by  them 
severally  acknowledged,  or  proved  to  be  in  their 
hands  respectively. 

4th.  That  a  court  of  chancery  has  no  power 
to  order  the  sale  of  real  estate,  especially  as  the 
heirs  at  law  are  not  parties  to  the  suit;  and  in- 
asmuch as  the  title  to  the  real  estate  was  not 
the  subject  matter  of  the  bill  and  proceedings. 

5th.  That  the  decree  does  not  state  to  whom 
(whether  to  Rae  or  Sommerville)  the  lands  be- 
longed which  were  ordered  to  be  sold. 

6th.  That  the  private  property  of  the  part- 
ners was  decreed  to  be  sold  before  it  was  ascer^ 
tained  whether  the  joint  property  (which  had 
before  been  decreed  to  be  sold)  was  not  suffi- 
cient to  satisfy  the  claim,  or  how  far  it  would 
go  towards  satisfaction. 

7th.  That  the  decree  of  15th  November,  1796, 

Cranch  2. 


1804 


TeLFAIB  v.  STEiUD*8  EZECUT(»S. 


414 


Is  founded  only  on  the  consent  of  one  of  the 
defendants,  ana  yet  mat^ially  affects  some  of 
the  other  defendants. 

8th.  That  it  directs  the  sale  and  application 
of  individual  funds  while  it  shows  the  existence 
of  large  copartnership  funds  not  previously 
applied  by  the  complainants  to  the  ^rtinguish- 
ment  of  their  demands,  as  directed  by  the  de- 
cree of  6th  May,  1795. 

9th.  That  it  orders  the  sale  of  negroes  not 
specificallv  claimed  b^  the  complainants,  and  es- 
pecially the  negroes  inferred  to  be  in  the  then 
possession  of  Samuel  and  Rebecca  Hammond, 
although  not  by  them,  or  either  of  them,  ad- 
mitted so  to  be. 

415»]  ♦10th.  The  decree  of  the  17th  of 
November,  1797,  is  liable  to  the  objections 
stated  in  the  4th  error. 

11th.  That  the  said  decrees  are  not  personal 
against  each  defendant,  and.  apportioned  ac- 
cording to  the  different  amounts  oi  assets  in  the 
hands  of  each. 

12th.  The  decree  of  28th  of  April,  1800,  is 
erroneous  in  ordering  Ann  Cobbison  to  pay  the 
full  amount  of  assete  admitted  by  her,  while  a 
feme  covert,  to  be  in  her,  or  her  then  husband's 
hands,  without  her  being  called  on,  since  be- 
coming sole,  to  show  whether  her  husband  left 
the  said  assets  or  any,  and  what  part  thereof. 

13th.  The  decrees  are  against  the  real  and 
personal  estate,  and  not  personally  against  the 
defendants,  or  either  of  them. 

14th.  That  by  the  decree  of  May,  1799,  cer- 
tain negroes  are  said  to  be  in  the  hands  of 
Habersham  and  Stephens,  executors  of  Elbert, 
whereas  it  was  denied  that  the  said  negroes 
were  in  their  possession,  but  in  the  possession 
of  the  children  ot  Elbert,  in  right  of  their 
mother,  or  otherwise,  which  negroes,  by  the 
•aid  decree,  are  ordered  to  be  sold,  without 
proof  of  their  being  in  the  possession  of 
Habersham  and  Stephens,  and  without  the  said 
children  (many  of  whom  are  under  age)  being 
made  parties. 

This  cause  was  argued  in  this  court  at  Feb- 
mary  term,  1803,  by  Key,  for  the  original  com- 
plainants, no  counsel  appearing  on  the  other 
tide. 

Bv  the  decisions  of  the  courts  of  Georgia, 
on  the  statute  of  5  Qeo.  II.  making  lands  liable 
to  a  fieri  fariaa,  it  is  not  necessary  that  the 
heirs  should  be  made  parties.  The  lands  are 
assets  until  all  the  debts  are  paid. 

The  executor  of  an  adminislrator  is  not,  as 
such,  liable  to  a  suit  on  account  of  the  original 
intestate;  but  is  liable  in  equity  for  the  proper- 
ty of  the  original  intestate  which  has  come  to 
ms  hands. 

The  record  contains  a  special  demurrer  to  the 
bin,  which  was  very  properly  overruled. 

The  causes  for  demurrer  were, 
416*]     *lst.  That  it  did  not  appear  in  the 
bill  by  whom,  or  where  the  letters  testamen- 
tary were  granted. 

2d.  That  there  was  a  complete  remedy  at  law. 

As  to  the  first,  it  was  not  necessary  for  the 
eomplainants  to  make  profert  of  their  letters 
testamentary.  It  was  sufficient  for  them  to 
state  that  they  were  executors.  At  law  the  de- 
fendants might  crave  oyer;  but  in  equity  they 
must  petition  that  the  will  and  letters  testamen- 
taary  may  be  produced.  It  is  no  cause  of  de- 
murrer Uiat  they  are  not  set  forth  in  the  bill. 
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As  to  the  second  cause  of  demurrer,  a  court 
of  equity  will  sustain  a  bill  against  executors 
because  they  are  considered  as  trustees  for  the 
creditors  and  representatives  of  the  deceased, 
and  are  liable  to  account,  especially  where  they 
are  executors  of  several  copartners;  and  be- 
cause the  court  may  compel  an  equitable  distri- 
bution. 

There  are  fourteen  errors  assigned  in  the 
record. 

1st.  That  there  Is  no  equity  in  the  bilL 

This  has  been  considered  and  answered. 

2d.  That  the  decree,  being  in  pounds,  shil? 
lings  and  pence,  is  vague  and  uncertain. 

The  relative  value  of  dollars  to  the  currency 
of  Georgia  is  well  known,  and  if  the  decree  can 
be  rendered  certain  it  is  sufficient. 

3d.  The  decree  ought  to  be  proportioned  to 
the  assets. 

This  is  done  by  (Applying  the  decree  to  the 
assets  themselves. 

The  object  of  the  bill  was  not  to  enforce  a 
responsibility  further  than  assets  should  ai^ 
pear;  it  was  not  against  the  persons,  but  the 
property,  that  the  bill  sought  relief;  its  object 
was  to  follow  the  assets.  It  does  not  appear 
that  the  whole  assets  were  sufficient  to  satisfy 
the  claim,  and,  therefore,  there  was  no  neces- 
sity to  apportion  the  decree  to  the  assets  hi 
the  hands  of  each  defendant. 

*4th.  The  heirs  at  law  were  not  made  [*417 
parties. 

By  the  practice  and  law  of  Georgia,  the  lands 
are  assets,  and  therefore  the  executor  is  the  rep- 
resentative of  the  testator  as  to  lands  as  well  as 
to  the  personal  estate  until  the  debts  are  paid^ 
and  is  the  proper  person  to  defend  them  against 
the  claims  of  creoitors. 

5th.  The  decree  does  not  state  whether  the 
lands  belonged  to  the  estate  of  Rae,  or  of  Som- 
merville. 

The  answer  to  this  is  that  the  fact  is  not  so. 

6th.  That  the  private  property  was  decreed 
to  be  sold,  before  it  was  ascertained  that  the 
joint  property  was  not  sufficient. 

The  answer  to  this  is,  that  it  did  not  appear 
that  the  joint  funds  were  sufficient.  And  it  is 
to  be  presumed  that  they  were  not,  until  the 
contrary  appears.  No  error  is  to  be  presumed 
until  it  is  shown. 

7th.  That  the  decree  is  founded  on  the  con- 
sent of  Telfair  alone,  but  affects  some  of  the 
otiier  defendants. 

The  decree  is  founded  on  the  consent  of  Tel- 
fair so  far  only  as  respects  him.  It  was  not 
necessary  for  the  court  to  insert  in  the  decree, 
the  grounds  on  which  it  was  foimded  so  far  as 
it  affected  the  other  defendants.  If  the  court 
had  sufficient  grounds  to  justifV  the  decree 
against  the  others,  it  is  enough.  The  objection 
is,  that  the  court  did  not  state  the  grounds,  not 
that  they  did  not  exist. 

8th.  This  objection  is  the  same  as  the  6th, 
only  applying  it  to  another  decree;  and  is  liable 
to  the  same  answer. 

9th.  That  the  negroes,  ordered  to  be  sold, 
were  not  specifically  claimed  by  the  complain- 
ants. 

It  is  true  that  the  complainants  did  not  spe- 
cifically claim  those  negroes;  but  they  were 
seeking  for  assets  generally,  and  the  defendant 
admitted  that  the  negroes  came  to  her  hands  as 
executrix  of  Robert  Rae.     The  onurt,  having 
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adjudged  them  to  be  liable  to  the  complainants' 
demand/  d^reed  them  to  be  sold.  Whether 
418*]  thej  were  tiien  in  her  actual  ^possession 
or  not»  was  inmfiaterial ;  thej  had  been  traced 
to  her  hands,  and  she  must  account  for  them. 

lOth.  This  objection  is  the  tamo  as  the  Uh^ 
and  liable  to  the  same  answer. 

11th.  This  is  the  same  as  the  Sd. 

12th.  That  the  defendant  became  sole  since 
her  answer  and  before  the  decree. 

Neither  the  complainants  nor  the  court  were 
bound  to  take  notice  of  that  fact  until  it  was 
shown.  If  the  anets  did  not  remain  in  her 
hands  after  tiie  death  of  her  husband,  it  was  for 
her  to  show  It.  The  court  was  not  bound  to 
make  the  inquiry. 

18th;  The  decrees  are  not  against  the  defend- 
ants personally. 

This  is  no  error.  The  complainants  were 
following  the  pro^perty  of  their  debtor,  not  the 
persons  of  his  representatives. 

14th.  The  answer  to  this  objection  is,  that  the 
facts  do  not  appear  in  tiie  jecord  to  be  as  alleged 
ia  this  exception. 

On  a  subsequent  day  the  court  expressed  a 
doubt  whether  the  heirs  ought  not  to  naTc  been 
made  parties  to  tlM  bill,  and  continued  the  cause 
to  ascertain  what  construction  the  courts  of 
(Georgia  had  given  to  the  statute  of  6  Geo.  II. 

\ffrmatrAT.T.^  Oh,  J.  The  Only  doubt  which 
the  court  had,  was  whether,  iiy  the  laws  of 
Georgia,  the  land  could  be  made  liable  unless 
the  heir  was  a  party  to  the  suit. 

We  have  received  information  as  to  the  con- 
struction given  by  the  courts  of  Georgia,  to  the 
statute  of  5  Geo.  IL  making  lands  in  the  colo- 
nies liable  for  d^ts,  and  are  satisfied  that  they 
are  considered  as  chargeable  without  making 
the  heir  a  party. 

Deowet  affUrmed, 


419*]  •GRAVES  AND  BAKNBWALL 

V. 

BOSTON  MARINE  INSURANCE  COMPANY.' 

A  poUej  in  the  name  of  one  Idnt  owner,  "as 
property  maj  appear/'  (without  the  clause  stating 
the  Insurance  to  be  for  the  benefit  of  all  concerned, ) 
does  not  cover  the  Interest  of  another  joint  owner. 

The  interest  of  a  copartnership  cannot  be  given 
in  eridence,  on  an  ayerment  of  individual  interest, 
nor  an  averment  of  the  interest  of  a  company  be 
supported  by  a  special  contract  relating  to  the  in- 
terest of  an  individuaL 

Tlie  evidence  of  the  knowledge  of  the  under- 
writers, of  the  intention  of  the  insured,  at  the 
time  of  making  the  policy,  ought  to  be  very  clear, 
to  justify  a  court  of  equity  in  coaf ormlng  the  policy 
to  t*FH*  intention. 


THIS  was  an  appeal  from  the  circuit  court 
for  the  district  of  Massachusetts,  on  a  de- 
cree in  chancery  dismissing  the  plaintiffs'  bill; 
the  object  of  which  was  to  charge  the  defend- 
ants upon  a  policy  of  insurance,  and  to  obtain 
relief  against  a  mistake  alleged  to  have  been 
made  b^  inserting  only  the  name  of  Graves  in 
the  policy,  whereas  the  interest  of  both  Graves 
A  Bamewall  was  intended  to  have  been  insured. 
The  bill  stated  that  Graves  and  Bamewall 

1^— Present,  ICarsfaalL  01^  /.«  Patersea,  Wash- 
ton,  Cosbing,  and  Johnson,  JusUctt. 
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were  equally  and  Jointly  interested  in  th«  ahto 
Northern  Liberties  and  her  cargo;  and  iiisi 
various  sums  of  mon^  were  by  each  of  tha 
partners,  and  at  different  places,  procured  to 
be  insured  upon  the  ship  and  cargo,  from  New 
York  to  Teneriffe^  as  well  as  from  thenoe  te 
La  Vera  Cms,  but  in  every  instance  for  thdr 
Joint  and  equal  benefit.  That  among  other 
applications  xor  insurance  thereon.  Graves,  on 
the  24th  of  April,  1800,  wrote  to  Messrs.  B. 
Sigoumey  &  Sons,  of  Boston,  inquiring  of  them 
at  what  rate  of  premium  insurance  could  be 
there  obtained  upon  that  risk,  and  thereta 
describing  himself  as  one  of  the  parties  inter- 
ested in  the  property  to  be  inrared*  Upoa 
receiving  their  answer,  he  wrote  again  on  the 
5th  of  May,  1800,  saying,  'nTour  office  ask  toe 
high  a  premium  for  the  risk  I  was  inquiriog 
after;  the  vessel  cannot  be  out  of  time  as  ahe 
sailed  from  hence  for  Teneriffe  in  Fehruarv, 
where  we  have  not  learned  that  she  had  arrived; 
less  so  that  she  had  sailed;  but  as  it  is  my  prin- 
ciple to  run  no  risks  where  I  can  help  it,  I  have 
prevailed  upon  my  copartner  to  anticipate  her 
arrival  and  sailing  again  to  Vera  Cruz.     To 

S've  you  a  perfect  idea  of  the  nature  of  the  risk 
be  insured  you  will  find  a  copv  on  the  other 
side  of  the  application  to  our  cmces,  who  took 
a  good  deal  at  seventeen  and  a  half  per  cent.; 
we  mav  be  induced  to  give  one  or  two  per  cent* 
more  to  complete  the  business,  and  wish  you 
to  say  whether  it  could  not  be  effected  with  you 
at  seventeen  and  a  half  per  cent,  or  near  that; 
if  so,  and  we  have  not  insured  elsewhere  before 
a  return  of  your  answer,  I  may  likely  give  yoo 
an  order  to  effect  twenty  or  twenty-five  thou- 
sand dollars.*' 

•The  copy  of  the  application  annexed  [*420 
to  the  letter  stated,  tnat  "on  the  20th  of  Feb- 
ruary last,  the  shii»  Northern  Liberties  sailed 
from  this  for  Teneriffe,  commanded  by  Freder- 
ick King,  a  man  of  courage  and  good  conduct; 
she  mounted  sixteen  six  pounders,  and  had  a 
crew  of  thirty  in  numb«r.  No  vessel  could 
have  been  more  completely  fitted,  is  copper 
sheathed,  and  by  the  report  of  the  pilot  who 
carried  her  out  to  sea,  sails  remarkab^  fast. 
Upon  this  vessel's  cargo  we  want  insurance  at 
and  from  Teneriffe  U>  La  Vera  Cruz.  The 
ship  and  carjE^o  really  and  truly  belonged  to 
American  citizens."  That  the  said  letter  and 
copy  of  the  application  were,  b^^  E.  Siffourney 
&  Sons,  as  agents  of  the  complainants,  laid  be- 
fore the  President  and  Directors  of  the  Boston 
Marine  Insurance  Company,  who  thereupon 
offered  to  become  insurers  upon  the  property 
therein  mentioned  at  a  certain  rate  of  premium 
then  mentioned  to  the  said  £.  Sigoumey  & 
Sons,  which  they  communicated  to  Graves, 
who,  by  letter  of  15th  May,  1800,  with  the  con- 
currence of  Bamewall,  directed  insurance  to  be 
made  upon  the  cargo,  to  the  amount  of  16,000 
dollars  upon  the  best  terms,  within  certain  lim- 
its, which  could  be  obtained.  Whereupon,  and 
in  pursuance  of  such  directions,  £.  Sigoumey 
A  Sons  did  cause  such  insurance  to  be  made; 
and  among  others,  the  Boston  Marine  Insur- 
ance Company  did,  bv  polity  of  insurance, 
dated  June  14,  1800,  become  assurers  in  the 
sum  of  10,000  dollars  upon  the  cargo  of  the 
said  ship,  for  the  voyage  mentioned  in  the  said 
letter. 

That  prtviout  to  the  date  of  the  said  policy, 
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an  alteration  was  made  by  the  company  in  the 
common  foim  of  marine  policies  used  in  this 
country,  by  which  alteration  the  ordinary  clause 
imporunff  the  insurance  to  be  made  as  well  for 
the  benefit  of  the  persons  named  in  the  policy, 
aa  for  the  benefit  of  all  concerned,  was  omitted, 
and  that  such  altered  form  was  used  by  the  com- 
pany, in  making  the  insurance  for  the  com- 
plainants; and  tiiat  neither  the  complainants, 
nor  their  agents,  the  said  E.  Sigoumey  k  Sons, 
had  any  notice  or  knowledge  of  such  altera- 
tion. 

That  the  said  letter  of  Qraves,  and  the  copy 
of  the  application,  where  shown  to  the  president 
and  directors  of  the  company,  as  the  order  for 
the  said  insurance,  and  were  received  and  acted 
upon  by  them  as  the  basis  upon  which  such 
insurance  was  made.  And  that  it  was  well  un- 
421*]  derstood,  *as  well  on  the  part  of  the  said 
president  and  directors  of  the  said  company,  as 
also  on  tiie  part  of  the  complainants,  and  their 
■aid  agents,  E.  Sigoumey  A  Sons,  that  the 
property  intended  to  be  insured  by  the  said  pol- 
icy was  the  Joint  property  of  a  certain  company 
or  copartnership,  of  which  Qraves  was  a  mem- 
ber, and  not  his  separate  or  individual  proper- 
ty; and  that  the  object  and  intent  of  the  said 
insurance  was  to  cover  the  interest  of  the  con- 
eemed  therein  in  general,  and  not  his  particular 
and  separate  interest.  But  that  owing  to  igno- 
rance on  the  part  of  the  complainants,  and  of 
their  agents,  of  sudi  alteration  or  omission  in 
the  form  of  the  printed  policies  used  by  the  said 
company,  and  to  inadvertence  and  mistake  on 
the  part  of  the  company,  or  their  president,  or 
■ecretaiy,  in  filling  up  the  same,  the  name  of 
Graves  only  was  inserted. 

That  in  the  prosecution  of  the  voyage  in- 
sored,  the  ship  and  cargo  were  totally  lost  by 
the  perils  of  the  sea. 

The  answer  of  the  company,  by  their  presi- 
dent, under  the  corporate  seal,  admitted  the  exe- 
cution of  the  policy,  and  that  Graves  had  some 
interest  in  the  property  insured,  but  they  did 
not  know  to  what  amount;  that  upon  due  proof 
of  loss  th^  were  bound,  and  are  ready,  to  pav 
him  tlie  amount  of  loss  which  he  had  sustained. 
It  admits  that  E.  Sip^oumey,  in  the  bc^nning 
of  May,  applied  for  msurance,  but  denies  that 
either  of  the  letters  of  the  24th  of  April,  or  5th 
of  May,  was  shown  to  him,  or  left  with  the 
president  or  secretary  of  the  company,  or  any 
other  person,  for  their  use.  It  admits  that  the 
copy  of  the  application  to  the  New  York  oflSces 
was  left  with  the  president,  but  avers  that  the 
premium  required  was  higher  than  E.  Si^our- 
ney  &  Sons  would  give,  and  that  no  bargain  or 
contract  was  at  that  time  made,  but  the  appli- 
cation was  withdrawn.  That  no  insurance  was 
made  by  them  in  pursuance  of  the  letter  of  the 
15th  of  May,  or  any  other  letter  from  Graves, 
and  no  further  application  was  made  until  the 
14th  of  June,  when  Andrew  Si^umey  applied 
lor  the  insurance  of  10,000  dollars  on  the  cargo 
of  tue  suip  JNorthern  Liberties;  whereupon  the 
policy  was  made  for  and  on  account  of  John 
Boonen  Graves,  and  for  accoimt  of  no  other 
person  whatsoever.  It  denies  that  before  or  at 
the  time  of  making  and  subscribing  the  policy, 
it  was  mentioned  by  the  said  Sigoumey  &  Sons, 
or  either  of  them,  or  known,  or  understood,  or 
suspected,  by  the  defendants,  that  the  property 
422*]  ^proposed  to  be  insured  was  the  joint 
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property  of  Graves  and  Barnewall,  or  of  any 
company  or  copartnership  of  which  Graves 
was  a  member,  or  that  it  was  the  object  and 
intent  of  the  said  insurance  to  cover  the  inter- 
est of  the  concerned  therein  in  general,  but  (ndy 
the  separate  and  particular  interest  of  Graves. 

It  dfenies  all  mistake  or  misunderstanding  in 
inserting  the  name  of  Graves  alone;  but  inusts 
that  his  name  alone  was  inserted,  because  the 
interest  of  no  other  person  was  intended  to  be 
insured. 

It  avers  that  after  the  policy  was  prepared 
and  filled  up,  it  was  delivered  to  Andrew 
Sigoumey,  of  the  house  of  E.  Sigoumey  & 
Sons,  and  by  him  read  and  approv^,  and  that 
he  thereupon  gave  his  promissory  note  for  the 
premium. 

It  denies  that  any  alteration  or  omission  in 
the  form  of  policies  had  been  made  or  adopted 
bv  the  president  and  directors  subsequent  to 
the  form  first  adopted,  and  agreed  upon  by 
them  after  their  incorporation,  and  avers  that 
the  form  in  the  preseiK  case  is  the  same  wMeh 
was  then  adoptea,  and  which  was  settled  by  the 

S resident  and  directors  upon  mature  advice  and 
eliberation,  and  with  the  express  intent  that 
the  president  and  directors  might  know  the  na- 
ture, character,  quality,  and  condition  of  every 
rion  whose  Interest  th^  might  insure,  and 
protect  themselves  from  all  responsibility 
and  hazard  on  account  of  the  interest  of  any 
person  or  persons  not  named  in  the  policy;  and 
that  the  said  printed  form  had  been  openly  and 
continually  usied  b^  the  company,  of  which  all 
persons  procuring  insurance  to  oe  done  at  their 
office  haoi  notice;  and  that  a  like  form  had  been 
used  at  the  other  offices  in  Boston,  for  more 
than  a  year  before  the  14th  June,  1800. 

The  deposition  of  Elisha  Sigoumey  stated, 
that  about  the  12th  of  May,  1800,  he  showed 
Graves's  letter  of  5th  May,  to  a  person  writiiu^ 
as  clerk  in  the  office  of  the  defendants,  and  left 
it  with  him  imtil  the  next  morning,  when  the 
clerk  informed  him  the  terms  on  which  the 
president  and  directors  would  insure. 

That  at  the  time  of  effecting  the  insurance, 
he  did  not  know  that  the  form  adopted  by  that 
insurance  company  ^differed  from  the  [*423 
usual  form;  but  supposed  the  interest  of  all 
concerned  was  insured. 

The  deposition  of  Andrew  Sigoumey  stated, 
that  on  tne  14th  of  June,  when  he  made  appli* 
cation  for  insurance,  he  showed  to  Mr.  May, 
the  secretary  of  the  company,  only  the  instruc- 
tions on  the  back  of  the  letter  of  the  5th  of 
May,  and  a  memorandum  to  insert  the  words 
"as  property  may  appear.**  That  he  did  not 
read  any  but  the  written  part  of  the  policy  be- 
fore he  took  it  from  the  office.  That  at  the 
time  of  making  the  application,  he  did  not 
mention  the  name  of  any  person  as  interested 
in  that  insurance,  except  the  name  of  JohA 
Boonen  Graves.  He  only  showed  the  instrae- 
tions. 

That  he  knew  by  the  letter  of  Graves  that  he 
had  partners,  but  he  did  not  know  the  name  of 
any  of  them;  he  supposed  that  the  policy  cov- 
ered the  interest  of  all  concerned,  and  had  no 
notice  of  any  variation  from  the  customaiy  form 
of  policies. 

The  deposition  of  Mr.  May,  the  secretary  of 
the  company,  stated,  that  the  only  paper  whidi 
A.  Sigoumey  showed  him  on  the  14th  of  June, 
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when  he  applied  for  insurance,  was  a  copy  of 
a  proposal  made  to  some  other  offices  for  insur- 
ance on  the  same  risk;  and  that  he  did  not 
leave  it,  but  only  showed  it  to  tne  deponent. 
That  he,  the  secretary,  filled  the  policy;  and  un- 
derstood the  insurance  was  for  Graves,  and  for 
no  one  else,  as  the  policy  purports.  That  he  is 
not  sensible  of  any  error  in  the  fiUine  it;  that 
he  filled  it  as  he  understood  the  intention  of  the 
parties  in  the  contract.  That  A.  Sigoumey 
read  it  over  deliberately  before  he  gave  the  pre- 
mium note;  and  after  reading  it  went  away. 
He  afterwards  returned,  and  requested  the  sec- 
retary to  add  to  it  the  words  "as  propertjr  may 
appear,"  whicn,  by  permission  of  the  president, 
were  interlined. 

That  the  first  policy  written  by  the  company 
was  dated  the  3d  of  April,  1799.  That  the 
president  and  directors  had  made  no  alteration 
in  the  printed  form  of  policies  from  their  first 
commencing  business  until  the  14th  of  June, 
1800. 

On  the  9th  of  May,  E.  Sigoumey  &  Sons,  in 
answer  to  Graves's  letter  of  the  5th,  say  that 
the  gentlemen  will  not  insure  under  20  per  cent, 
premium. 

424*]  'On  the  15th  of  May,  Graves,  in  answer, 
requested  insurance  to  be  made  "for  21,000  dol- 
lars on  the  ship,  valued  at  that  sum;  and  16,- 
000  dollars  on  the  cargo,  a«  interest  shall  ap- 
pear. The  latter  completes  the  sum- intended 
to  insure  on  the  cargo.  Your  policy,  therefore, 
being  the  last  dated,  it  is  understood  that  short 
interest  (if  any  should  appear)  is  to  be  settled 
with  your  underwriters." 

On  the  3d  of  June,  E.  Sigoumey  &  Sons 
write  to  Graves  that  "5,000  dollars  is  done  on 
vour  policy  on  the  cargo.  It  goes  on  very 
heavily." 

Graves,  in  answer,  on  the  lOtb  of  June,  says 
'Snth  much  rieluctance  do  I  learn  the  little 

frogress  you  have  made  in  insuring  the  cargo, 
hope  by  offering  2  1-2  per  cent,  more,  vou  may 
induce  the  companies,  or  solid  individuals,  to 
fill  up  the  remainder.  At  any  rate,  it  will  not 
answer  my  purpose  to  have  the  risk  unaccom- 
plished ;  you,  therefore,  on  receiving  these  pres- 
•ents,  will  please  to  ascertain  whether  there  is  a 
prospect  of  succeeding.  If  not,  give  me  im- 
mediate notice  in  order  to  propose  it  else- 
where." 

The  material  words  of  the  policy  are,  'This 

Solicy  of  assurance  witnesseth,  that  the  presi- 
ent  and  directors  of  the  Boston  Marine  In- 
surance Company  do,  by  these  presents,  cause 
John  Boonen  Graves  to  be  assured,  lost  or  not 
lost,  ten  thousand  dollars  on  property  on  board 
the  ship  Northern  Liberties,  as  property  may 
appear,  at  and  from  Teneriffe  to  Vera  Cruz." 

"And  it  is  hereby  agreed,  that  if  the  assured 
shall  have  made  any  other  assurance  upon  the 
property  aforesaid,  prior  in  date  to  this  policy, 
then  the  said  insurance  company  shall  be  an- 
swerable only  for  so  much  as  the  amount  of 
such  prior  assurance  may  be  deficient  towards 
fully  covering  the  property  at  risk.  And  the 
said  insurance  company  shall  return  the  pre- 
mium (excepting  half  per  cent.)  upon  so  much 
of  the  sum  by  them  assured,  as  they  shall  be  ex- 
onerated from  by  such  prior  assurance.  And 
in  ease  of  any  assurance  upon  said  property 
subsequent  in  date  to  this  plolicy,  the  said  in- 
Burance  company  shall  nevertheless  be  answer- 
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able  to  the  full  extent  of  the  sum  by  them 
herein  assured,  without  right  to  claim  contri- 
bution from  such  subsequent  ^assurers,  [*425 
and  shall  accordingly  be  entitled  to  retain  tha 
premium  by  them  received,  in  the  same  man- 
ner as  if  no  such  subsequent  assurance  had  been 
made." 

It  was  fully  proved  that  Graves  &  BamewaB 
were  jointly  and  equally  interested  in  the  ship 
and  cai'go*  And  the  representation  to  the  New 
York  omces  stated  that  fact.  Four  other  poli- 
cies, upon  the  same  ship  and  cargo,  and  for  the 
same  vovage,  were  exhibited  by  the  complain- 
ants, all  of  which  had  the  usual  clause,  "as 
well  in  his  own  name,  as  for  and  in  the  name 
and  names  of  every  other  person  or  persons  to 
whom  the  same  doth,  mav,  or  shall  appertain, 
in  part  or  in  whole."  Three  of  them  were  in 
the  name  of  Graves,  and  one  in  the  name  of 
BamewalL 

There  was  full  proof  of  a  total  lods  of  ship 
and  cargo. 

A  suit  at  law  had  been  brought  by  Graves 
and  Barnewall,  upon  the  present  policy,  in 
which  judgment  was  rendered  against  them, 
which  judgment  was  affirmed  in  this  court  at 
December  term,  1801. 

This  cause  was  argued  at  February  term, 
1804,  by  Stockton,  of  New  Jersey,  and  Martin, 
of  Maryland,  for  the  appellants,  and  by  Ear- 
ner, of  Maryland,  and  Key,  of  the  District  of 
Columbia,  for  the  appellees;  and  at  this  t^rm 
by  Stockton,  for  the  appellants,  and  Harper 
^nd  IngersoU,  of  Pennsylvania,  for  the  appel- 
lees. 

Stockton,  for  the  appellants,  made  three 
points: 

1.  That  Graves  is  to  be  considered  either  as 
I  joint  partner,  having  sufRcieTit  interpst  iti  t>ie 
whole  property  to  charge  the  defendants  to  the 
amount  of  their  subscription:  or,  1st.  As  in- 
suring in  his  own  right  as  far  as  his  interest  ex- 
tended ;  and,  2d.  As  trustee  for  his  partner  for 
the  residue  of  the  interest:  and  t>>nt  it  is  o^m- 
petent  for  him  to  charge  the  defendants  on  this 
policy  to  the  amount  of  his  own  interest,  and 
also  to  the  amount  of  the  interest  of  him  for 
whom  he  was  agent  or  trustee. 

2.  That  at  the  time  this  policy  was  effected, 
it  was  the  intention  of  both  parties  to  insure  the 
entire  interest  *of  both  uraves  and  [*426 
Barnewall;  and  if  such  is  not  the  literal  con- 
struction of  the  policy,  the  words  wheret^^  the 
policy  is  confined  to  the  interest  of  Graves 
shall  be  considered  as  having  been  inserted  by 
mistake. 

3.  That  if  the  intent  of  both  parties  cannot 
be  said  to  be  sufficiently  manifest,  still  there  is 
full  proof  of  mistaKe  on  one  side,  and  such  con- 
duct on  the  other  as  will  prove  the  defendants 
to  have  acted  mala  fide;  and  th^  are  chargeable 
on  that  ground. 

1.  That  the  entire  property  of  Graves  and 
Barnewall  is  covered  by  the  policy. 

1.  Because  each  has  an  insurable  interest  in 
the  whole;  and,  2.  Because  Graves  had  power 
to  act  for  himself,  and  as  agent  for  Barnewall.^ 

1.  It  is  not  necessary  that  the  names  of  all 

1. — iDgersoU  referred  to  Bmerlson,  as  an  au- 
thority that  In  such  a  policy  as  this,  neither  the 
lolnt  property  of  both,  nor  the  share  of  either  in 
the  Joint  property.  Is  insured;  but  that  it  covers 
onlj  tiie  separate  orooerty  of  Qraves.  Bot  ths 
boos  was  not  produced.  ^        ,    _ 
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concerned  should  be  inserted  in  the  policy :  and 
oucli  was  the  law  in  £ngland  until  the  year 
1785,  when  the  statute  of  25  Greo.  111.  was  en- 
acted, which  rendered  it  necessary  to  insert  the 
names  of  every  person  interested;  but  this  was 
repealed  by  the  statute  of  28  Geo.  III.  which 
only  makes  it  necessary  to  insert  the  name  of 
one  of  the  parties  insured,  or  his  agent. 

Nor  is  it  necessary  that  the  insured  should 
have  the  absolute  ownership  of  the  thing.  A 
mortgagor  and  mortgagee  may  both  insure. 
Seamen  on  board  the  lung's  ships  may  insure 
their  prize  money.  A  general  property  is  one 
thing,  an  insurable  interest  another.  1  Mar- 
shall, 212,  213,  214. 

A  joint  partner  has  an  insurable  interest  in 
the  whole  mass  of  partnership  property.  He 
has  a  general  right  and  authority  over  the 
whole,  whether  the  partnership  be  general  or 
special.  They  are  jointly  seized  per  mi  et  per 
tout.  The  joint  dSTecte  and  duties  survive. 
The  executor  of  a  deceased  partner  has  only  a 
right  to  compel  the  survivor  to  account,  and  to 
427*]  recover  the  balance.  *£ach  has  a  power 
aingly  to  dispose  of  the  whole  partnership 
effects.    Cowp.  445,  448,  Fow  v,  Hanhury. 

The  case  of  Page  and  Fry,  2  B.  &  P.  240,  is 
in  point.  There  the  averment  was,  that  Hyde 
St  Hobbs  were  interested  in  the  cargo  insured 
to  the  amount  of  all  the  mone^  insured  there- 
on ;  and  although  it  was  proved  that  other  per- 
sons had  an  undivided  share  of  the  cargo,  yet 
it  was  held  that  the  averment  was  supported. 
Lord  Eldon,  Ch.  J.,  was  of  opinion  that  the 
plaintiff  had  a  sufficient  interest  throughout  the 
entirety  of  the  cargo;  and  Heath,  J.,  said  he  did 
net  see  why  a  joint  tenant,  or  tenant  in  com- 
mon, has  not  such  an  interest  in  the  entirety  as 
will  enable  him  to  insure. 

A  French  author  is  referred  to,  but  the  book 
bms  not  been  produced  thfit  we  might  see  the 
contents,  the  limitetion  annexed  to  the  opinion, 
mud  ite  bearing  upon  the  present  case.  Perhaps 
it  may  be  explained  in.  1  Marshall,  212.  At  the 
time  of  Emerigon  it  was  the  custom  to  execute 
blank  policies.  If  the  insured  chose  to  insert 
onlv  the  name  of  one  of  the  persons  interested, 
perhaps  it  might  be  considered  as  estopping  him 
from  saying  that  others  were  concerned. 

A  policy  is  a  contract  of  indemnity.  It  is 
not  to  enable  the  insured  to  make  gain,  but  to 
avoid  loss:  One  partner  is  not  only  formally, 
but  substantially,  owner  of  the  whole,  especial- 
ly as  to  strangers.  If  it  be  said  that  he  cannot 
be  damnified  in  the  whole,  we  answer  that  one 
partner  has  only  a  right  to  the  balance  of  ao- 
count.  Suppose  Graves  had  advanced  the 
whole  outfit,  the  whole  joint  effecto  are  bis 
security,  and  he  will  be  entitled  to  hold  if 
Bamewall  should  become  insolvent.  A  credit- 
or partner  has  a  specific  lien  on  the  whole, 
nie  loss  of  Graves,  therefore,  might  extend  to 
the  whole  amount  insured.  1  Vez.  242;  West 
V.  Skip;  2  Ld.  Bayhi.  871,  Jockey  v.  Butler; 
Cowp.  449,  Fo9  V.  Hanbury, 

Suppose  the  interest  of  both  to  be  10,000  dol- 
lars. The  defendanto  say  that  Graves  has  only 
the  benefit  of  his  share,  say  5,000  dollars.  But 
Graves  and  Bamewall  were  to  share  in  all  cases. 
5,000  are  lost,  so  that  in  fact  Graves  would  be 
insured  only  2,500  dollars. 
428*1     *liMre  is  bo  ease  where  a  joint  part- 


ner has  been  held  to  be  insured  for  his  share 
only. 

How  can  the  contract  be  limited  to  half  the 
amount  stipulated? 

If  it  should  be  said  that  the  other  partoer 
might  have  insured  elsewhere,  the  answer  is^ 
that  it  would  only  be  the  common  case  of  a 
double  insurance,  and  so  a  contribution. 

But,  2d.  Graves  might  insure  personally  for 
his  own  share,  ana  as  agent  for  Bamewall  as  to 
his  share. 

A  general  agent  may  insure  without  orders. 
1  Marshall,  218. 

It  is  not  necessary  that  it  should  appear  on 
the  face  of  the  policy  that  the  principal  was  in- 
terested ;  but  the  policy  may  be  in  tne  nazne  of 
the  agent,  and  the  interest  of  the  principal' may 
be  averred  and  proved;  even  under  the  statute 
of  28  Geo.  III.  1  Marshall,  219. 

One  partner  is  a  general  ajy^nt  for  the  whole. 
Especiallv  in  a  court  of  equity,  where  one  per- 
son may  be  considered  as  trustee  for  another,  if 
the  justice  of  the  case  requires  it. 

2.  There  is  sufficient  evidence  to  prove  that 
it  was  the  intent  of  both  parties  that  the  joint 
interest  of  Graves  and  Bamewall  should  be  in- 
sured, and  if  the  policy  is  not  so  expressed,  it 
is  a  misteke,  an*!  ought  to  be  so  construed. 

The  form  of  the  policy  was  framed  in  old 
times.  It  is  imperfect  and  incoherent.  It  is 
not  a  specialty,  and  is  always  construed  accord- 
ingto  the  intention  of  the  parties. 

The  joint  property  is  proved,  and  therefore 
it  is  natural  to  suppose  that  it  was  intended  by 
Graves  as  a  joint  insurance.  The  conduct  of 
Graves  and  Bamewall  also  proves  such  to  be  the 
intent  on  their  part.  Thtere  were  four  other 
policies,  in  all  of  which  their  joint  interest  is 
^insured.  The  letter  of  the  5th  of  May,[*420 
and  the  representetion  annexed,  show  a  plural* 
ity  of  owners. 

The  words  ''as  interest  may  appear"  were 
inserted  by  desire  of  E.  Sigoumey,  tne  agent  of 
Graves.  For  what  reason?  It  was  not  neces- 
BSLij  for  Graves  to  insert  them  to  oblige  him- 
self to  prove  his  interest.  They  are  part  of  the 
usual  clause  which  had  been  omitted  in  this 
policy,  and  by  which  the  benefit  of  the  insur- 
ance is  usually  extended  to  all  concerned. 

The  insertion  of  those  words  shows  the  in- 
tention of  Graves  to  insure  for  those  in  whom 
the  interest  should  appear  to  be. 

This  intent  was  known  to  the  underwriters. 
The  letter  of  the  5th  of  May  was  left  a  whole 
day  in  the  office. 

If  they  did  know  it,  they  must  either  be  pre- 
sumed to  have  assented  to  that  intention,  or  are 
chargeable  with  fraud  in  not  explaining  them- 
selves. 

It  was  not  important  to  them  who  were  the 
owners.  It  was  sufficient  to  them  to  have  a 
warranty  that  the  property  was  neutral. 
Whether  it  belonged  to  one  or  to  twenty  per- 
sons was  not  of  tho  least  importance.  They 
were  willing  to  insure  10,000  dollars  upon  that 
risk,  and  all  that  they  could  reouire  was,  that 
property  to  that  amount  should  oe  actually  ex- 
posed to  the  risk. , 

There  is  a  variance  between  the  representa<- 
tion  made  to  the  New  York  offices  and  that 
made  to  the  Boston  office.  In  the  former  the 
property  is  said  to  belong  to  Graves  &  Bame- 
wuL;  in  the  latter,  to  mtizens  of  the  United 

827 


429 


SUPBBMI  Ck)X7BT  OF  THB  UNITED  StATEB. 


18M 


States.  If  any  argument  should  be  attempted 
from  this  circums&noe,  the  answer  is,  that  at 
New  York  Graves  and  Barnewall  were  known 
to  be  citizens  of  the  United  States.  At  Boston 
thej  were  not.  The  risk  or  contract  was  not 
in  the  least  varied.  If  the  assured  had  intended 
to  impose  names  upon  the  underwriters,  th^ 
would  have  used  tnat  of  Barnewall  and  not 
Graves.  The  former  was  well  known  in  Bos- 
ton as  a  man  of  ereat  respectability  of  charac- 
ter, and  as  president  of  an  insurance  company 
in  New  York.  The  latter  was  scarcely  known 
at  all,  being  a  naturalized  Dutch  merchant. 
430*]  *lf,  then,  it  was  the  intention  of  both 
parties  to  insure  the  loint  interest  of  Graves  & 
barnewall;  or,  whicn  amounts  to  the  same 
thin^,  if  such  was  the  intent  of  one  of  the 
parties,  and  that  intent  was  known  to  the  other, 
who  did' not  object,  nor  explain  himself,  then 
it  is  but  the  common  case  of  a  mistake  in  using 
inapt  words  to  express  the  meaning  of  the  par- 
ties, which  is  one  of  the  most  ususu  grounds  of 
equitable  jurisdiction.  3  Atk.  388,  Joynea  v. 
Statham;  2  Atk.  203,  Langley  v.  Brown;  2 
Atk.  31,  Bimpaon  v,  Vaughan;  1  Vezey,  456, 
Baker  v,  Paine;  1  Atk.  645,  Motteua  v,  London 
Aesuranoe  Company. 

It  is  objected  that  no  application  was  made 
to  rectify  this  mistake  until  the  loss  had  hap- 
pened. The  answer  is,  that  Graves  did  not 
know  of  the  mistake.  The  policy  remained  in 
the  hands  of  Sigoumey,  who  swears  he  did 
not  know  it;  and  the  loss  happened  before 
the  premium  note  became  due. 

3.  That  if  the  intent  of  both  parties  cannot 
be  said  to  be  suinciently  manifest,  still  there  is 
full  proof  of  mistake  on  one  side,  and  such  con- 
duct on  the  other,  as  will  show  that  the  defend- 
ants have  acted  mala  fide;  and  they  are  charge- 
able on  that  ground. 

To  maintam  this  ground,  we  rely  on  the  fol- 
lowing facts  which  appear  in  evidence. 

1.  The  knowledge  thB  defendants  had  of  the 
intention  of  Graves  to  insure  the  joint  interest 
of  Graves  &  Barnewall. 

The  company's  departing  from  the  common 
form  of  policies  which  cover  the  real  interest  of 
all  concerned,  without  having  intimated  this 
circumstance  to  the  plaintiffs'  agent;  and  with- 
out giving  any  public  notice,  but  keeping  it  se- 
cret even  from  their  own  stockholders. 

This  notice  of  our  intentions,  and  of  the  mis- 
take we  labored  under,  and  their  silence;  this 
deviation  from  the  accustomed  forms  of  busi- 
ness, without  notice  or  explanation,  though 
they  saw  the  complainants  acting  under  a  delu- 
sion, is  such  a  notice  of  our  understanding  of 
481*]  *the  business,  and  such  a  concealment 
of  theirs,  as  will  amount  to  fraud  in  point  of 
law. 

What  ought  to  have  been  their  conduct, 
knowing  our  intentions  and  their  own?  They 
should  have  said,  you  speak  of  your  copartner ; 
name  him.  You  mean  to  cover  the  whole; 
disclose  who  are  the  owners.  We  have  departed 
from  the  accustomed  form  of  policies,  and  the 
interest  of  no  person  will  be  covered  whose 
name  is  not  inserted  in  the  policy;  but  all  was 
silence. 

When  an  insuring  company  depart  from  the 
ftoeostomed  form,  and  the  principles  universally 
adopted  in  this  business,  ibhey  should  give  no- 
tice.   Otherwise  ereiy  maa  has  a  right  to  deal 


with  them  on  the  presumption  that  they  do 
business  in  the  same  manner  as  oilers,  and  in 
the  old  and  established  forms.  And  when 
they  see  that  he  is  evidently  acting  upon  this 
principle,  it  is  due  to  good  faith  to  apprise  him 
of  his  mistake.  To  withhold  information^  to 
suffer  him  to  proceed  in  his  mistake,  and  paj 
his  mon^  under  delusion,  when  a  word  womd 
have  saved  him,  has  every  ingredient  of  deceit. 
It  is  8uppre88io  veri;  it  is  by  silence  and  con- 
cealment to  draw  a  man  to  conclude  an  agree- 
ment contrary  to  his  intent. 

Th^  who  demand  good  faith  should  piactioe 
it.  He  who  exacts  equity  should  do  it.  Hie 
underwriter  demands  and  receives  it  at  the  peril 
of  the  premium.  The  insured  shall  enforce  it 
against  him  by  obliging  him  to  execute  the  ocm- 
tract  as  he  had  a  right  to  understand  it.  Each 
ought  to  know  all.  2  Strange,  1183,  Seaman  v. 
Fonereau;  Park,  200,  201;  2  Vem,  654,  Ih- 
hettaon  v.  Rhodes;  Park,  208,  213;  1  £ast»  335, 
Maanaa  v,  Henderson;  3  Burr.  1905,  Carter  v. 
Boehm, 

If  an  explanation  had  taken  place  it  would 
have  made  no  alteration  of  the  nsk  or  the  pre- 
mium; for  Barnewall  is  also  an  American  eiti* 
zen.  If  they  had  disclosed  their  secret  regulations 
and  intenuons,  it  would  but  have  added  a  name 
to.  the  policy.  What,  then,  is  it  but  treasuring 
up  an  unimportant  circumstance  till  the  event 
happens,  taking  the  premium,  and  yet  defeating 
the  very  contract  of  which  it  was  the  price.  1 
Marshall,  216. 

*It  is,  therefore,  contended,  that  if  the  [*432 
intention  of  both  parties  has  not  been  fully 
proved,  the  defendants  are  chargeable  on  the 
ground  of  fraud.  This  gives  the  court  full  Ju- 
risdiction ;  and  this  court  will  enforce  the  con- 
tract against  them,  as  it  ought  to  have  been 
fulfilled.  It  will  consider  Graves  as  acting  for 
both,  and  the  restriction  as  happening  l^  mis- 
take or  fraud. 

Harper,  contra,  considered,  Ist.  The  law 
upon  which  the  plaintiffs  rely. 

2d.  The  equitr^  of  the  case. 

1.  As  to  tne  law.  It  is  res  judioata.  This 
very  case  has  been  decided  at  law. 

MATtfiTTATj.,  Ch,  J.  The  case  at  law  was 
decided  on  a  defect  in  the  declaration. 

Harper.  That  gives  them  no  equity.  They 
were  bound  to  nutke  out  their  case  at  law. 
Th^  ought  to  have  made  a  good  declaration. 

Why  is  this  court  applied  to?  To  cure  some 
defect  or  mistake  in  the  policy.  But  for  this 
there  was  a  remedy  at  law.  A  court  of  law 
will  construe  the  policy  according  to  the  in- 
tent. 

If  th^  are  not  estopped  from  proceeding  at 
law  hy  the  judgment  at  law,  let  them  b^in 
again.  But  if  they  are  barred  by  the  judg- 
ment at  law,  and  this  is  a  question  to  which  a 
court  of  law  is  competent,  they  have  no  remedy 
in  equity. 

But  let  us  consider  the  law  which  has  been 
urged.  A  partner  has  a  right  to  use  the  part- 
nership name  for  joint  purposes;  but  he  cannot 
bind  the  firm  in  his  own  name.  He  cannot  in 
his  own  name  transfer  the  joint  property.  His 
interest  is  different  from  his  power.  If  he  make 
a  will,  nothing  but  his  share  of  the  Joint  prop- 
erty passes.  He  may  in  his  own  name  insure 
his  individual  share  of  the  joint  property. 
Perhaps  his  partaen  do  not  ohoosa  io  insure 
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tbeir  interest.  Shall  he  in  his  own  name  bind 
them  to  pay  the  premium?  Individual  part- 
ners often  underwrite  upon  the  risks  of  their 
own  house. 

433*]  *There  b  good  reason  why  the  names 
of  all  the  owners  ought  to  b^  known  to  the 
underwriters.  If  a  man  has  been  detected  in  a 
eovered  trade,  the  risk  is  greater  than  if  he  had 
always  been  known  to  carry  on  a  fair  trade. 
One  of  the  secret  partners  may  perhaps  be  a 
subject  of  a  belligerent  power. 

This  is  not  a  case  of  general  partnership.  It 
is  a  particular  adventure.  It  is  not  such  a  part- 
nership as  is  mentioned  in  the  books.  One 
joint  tenant,  or  tenant  in  common,  cannot  dis- 
pose of  the  interest  of  the  co-tenant.  There 
are  joint  tenants  of  ships  as  well  as  of  land. 
In  a  particular  transaction  of  this  kind,  one 
oannot  sell  the  whole  ship.  As  agent  he  could 
Aot  do  it  without  a  special  power.  One  part- 
ner cannot,  as  agent;  without  a  special  power, 
sign  any  paper  to  bind  his  copartner,  nor  can 
he  contract  as  agent.  He  can  only  use  the 
name  of  the  firm* 

The  words  ''as  interest  shall  appear,''  are 
said  to  be  tantamount  to  the  whole  omitted 
elause. 

But  they  only  make  the  difference  between 
an  open  and  a  valued  policy.  The  statute  of 
26  GKbo.  in.  says,  the  names  of  all  concerned 
shall  be  inserted  in  the  policy,  and  yet,  after 
that  statute,  the  words  ''as  interest  shall  i^ 
pear,**  were  still  used. 

2d.  As  to  the  equity  of  the  case. 

We  admit  that  a  policy  is  a  eontraet  of 
indemnity,  and  that  what  the  parties  meant  at 
the  time  ought  to  be  carried  into  effect;  and 
that  tuppressio  veri  will  avoid  it.  All  this  re- 
sults from  the  nature  of  contracts,  which  re- 
quires the  assent  of  two  minds. 

We  admit  also  that  it  may  have  been  the  in- 
tent of  Graves  to  insure  the  Joint  interest  of 
Graves  &  Bamewall.  But  was  that  intent 
known  to  usf    Hio  labor;  \O0  cput. 

It  b  true  that  th^  acted  as  joint  owners  to 
eacii  other,  and  to  their  agent;  and  in  some 
eases  th^y  made  insurances  jointly,  but  not  in 
thb  ease. 

484*]  *Why  b  there  a  Variance  between  the 
representation  made  to  the  New  York  offices, 
and  that  made  to  the  Boston  office?  Why  is 
the  name  of  Bamewall  omitted  in  the  latter  f 
Why  in  the  letter  of  the  5th  of  liCa^  b  it  not 
said  who  v^ere  meant  by  the  expressions  "we," 
"partners,**  "dtisens  of  the  United  States?" 

The  letter  of  the  6th  of  May  b  only  an  appli- 
eation  to  know  the  premium,  not  a  request  to 
make  insurance.  It  states  hb  maximum,  and, 
therefore,  it  is  not  probable  that  Sigoumey 
would  make  it  known.  He  b  probably  mis- 
taken in  hb  deposition.  He  might,  and  prob- 
id>ly  did,  i^ive  a  copy  of  the  representation. 
But  the  original  representation  is  on  the  back 
ef  the  same  leaf  on  which  the  letter  of  the  6th 
ef  May  was  written. 

The  letter  of  the  16th  of  May  requests  Siffour- 
ney  to  have  insurance  made  on  21,000  dollars, 
as  interest  shall  appear.  This  shows  that  he 
did  not  mean  absolutely  to  insure  and  pay  the 
premium  for  21,000  dollars,  but  only  so  much 
thereof  as  hb  uncovered  interest  should  amount 
to.  Thb  explains  also  tiie  meaning  of  the 
words  ''I  TCcnMst,"  4t. 


As  to  the  alteration  of  the  form  of  the  policy. 
The  answer  suites  that  they  never  had  used  any 
other.  Sigoumey  ought  to  have  read  it  before 
he  agreed  to  it.  It  was  hb  own  folly  that  he 
did  not.    It  was  not,  therefore,  9upprM9io  veru 

IngersoU,  on  the  same  side. 

If  there  was  a  mistake  on  the  side  of  the  in- 
sured,  yet  the  written  policy  b  superior  to  parol 
testimony.  If  the  knowledge  of  that  intent 
cannot  be  brought  home  to«the  insurers,  the 
parol  testimony  b  of  no  avaiL  Here  b  a  writ- 
ten instrument  and  if  it  b  not  in  itself  doubt- 
ful, you  cannot  resort  to  parol  testimony.  You 
cannot  resort  to  extraneous  circumstances  to 
create  a  doubt,  when  the  instrument  itself  b 
clear  and  explicit.  All  persons  have  a  rieht  to 
make  such  contracts  as  they  please;  and  they 
will  be  bound  by  them,  unless  ther  are  contrary 
to  law;  or  unless  fraud  can  be  snown. 

*If  double  insurance  is  made,  the  in-  [*435 
sured  may  resort  to  either  policy.  The  forms 
of  policies,  as  to  the  necessity  of  naming  all  the 
persons  concerned,  and  as  to  double  insurance^ 
are  often  varied. 

Here  Graves  agrees  that  if  double  insurance 
should  have  been  made  before,  he  will  resort  to 
this  policy  for  so  much  only  as  shall  remain  un- 
covered bv  other  policies;  and  it  b  to  be  "as 
interest  shall  appear."  It  oontains  also  several 
other  special  agreements. 

From  the  time  of  the  incorporation  of  the 
Boston  Marine  Insurance  Ck>mpany,  bv  the  form 
of  policies  which  they  adopted,  they  declared  to 
the  world  the  terms  of  their  contract.  They 
say,  we  will  not  insure  the  interest  td  persons 
not  named;  we  will  not  contribute  with  prior 
underwriters  on  the  same  risk;  vto  will  be  an- 
swerable only  for  so  much  as  shall  be  unoor* 
ered  by  preceding  pofides. 

By  the  terms  of  thb  policy  the  interest  of 
Graves  only  b  insured.  By  acceptinff  the  pol- 
icy he  agreed  to  it,  and  b  bound  as  if  he  nad 
signed  it. 

The  policy. b  also  altered  from  the  old  f6rm 
in  other  respects.  It  relinquishes  the  right  of 
contribution  in  ease  of  subsequent  double  in- 
surance. Graves  would  have  held  them  to  this 
stipulation;  and  if  they  were  bound  by  the 
alterations,  he  must  be  bound  l^  them  too. 

The  number  of  thb  policv  b  649;  in  so  many 
instances,  therefore,  tney  had  declared  to  the 
world  tiieir  terms  it  insurance. 

If  the  policy  does  cover  Bamewall,  the  rem- 
edy of  the  plaintiffs  b  at  law.  If  it  does  not» 
then  Bamewall  b  excluded,  unless  they  can 
show  a  different  intent  of  the  parties. 

1.  On  general  principles  does  insuranoe  by 
one  partner,  in  his  own  name  only,  cover  the 
joint  interest  of  both? 

2.  If  not,  do  the  particular  circumstances  of 
thb  case  form  an  exception  to  the  general  rulef 

*1.  One  part  owner  cannot  ii^ure  [*436 
the  share  of  the  other  part  owner  without  spe- 
cbl  authority.  If  not  concerned  in  the  sale  of 
the  cargo,  they  are  not  joint  partners,  but  joint 
owners.  Burr.  2729.  One  joint  partner  can 
insure  only  hb  share.  The  others'  may  choose 
to  insure  elsewhere.  The  insuranoe  company 
had  a  right  to  say  they  would  not  insure  a  per- 
son not  named. 

If  bjf  law  the  insurance  by  one  aovers  both, 
there  ia  no  remedy  in  equity. 

2d.  The  wbob  extent  ol  Elisha  Sigoumev's 
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powers  by  the  letter  of  the  5th  of  May,  was  to 
inquire  the  rate  of  the  premium.  He  never 
made  any  application  for  insurance.  The  only 
application  for  insurance  was  made  by  Andrew 
Sigoumey  on  the  14th  of  June,  (not  grounded 
on  the  letter  of  the  6th  of  Mav,)  and  after  in- 
surance had  been  made  at  other  offices.  The 
insurance  was  made  on  a  copy  of  instructions 
for  insurance  at  other  offices  which  contained 
the  name  of  no  person  to  be  insured  but  Qraves. 
This  is  a  sealed  instrument,  and  yet  it  is  at- 
tempted to  set  it  aside  on  the  ground  of  mis- 
take, in  the  omission  of  a  name,  when  the  only 
name  given  by  the  plaintiffs'  ap^nt  was  inserted. 
It  appears  by  May's  deposition,  that  Andrew 
Sigoumey  read  the  policy  deliberately  before  he 
ffave  the  premium  note.  But  if  he  did  not  read 
it,  it  was  his  own  neglect.  He  says  he  did  read 
the  written  part.  But  the  name  of  Graves  was 
written,  and  he  must  have  seen  that  his  name 
alone  was  inserted. 

The  case  of  Page  v.  Pry,  2  Bos.  &  Pull.  240, 
was  a  valid  policy.  It  was,  therefore,  sufficient 
if  any  interest  appeared.  The  only  object  was 
to  show  it  not  to  be  a  watering  policy.  The 
legal  property  was  in  theplaintiffs,  and  it  ap- 
peared that  the  house  of  Hacks  had  only  a  ben- 
eficial interest,  so  that  the  averment  in  the  dec- 
laration was  not  falsified  by  the  evidence. 

The  only  effect  of  the  words  "as  interest  may 
appear,"  was  to  make  it  an  open  policy.  They 
do  not  refer  to  the  persons  concerned  who  are 
not  named.  The  meaning  is,  that  the  under- 
writers will  insure  the  whole  interest  which 
Graves  shall  prove  he  had  at  risk,  provided  it 
did  not  exceed  10,000  dollars. 
437*1  *!'  ***cy  could  be  construed  to  mean 
the  interest  of  all  persons  concerned,  whether 
named  or  not,  they  would  open  the  door  to  all 
the  frauds  intended  to  be  guarded  against  by 
the  terms  of  the  policy. 

The  case  cited  from  Park,  3,  does  not  show 
the  power  of  a  court  to  modify  a  policy,  accord- 
ing to  the  recollection  of  witnesses  as  to  what 
passed  six  weeks  before  the  policy  was  agreed 
upon.  On  the  contrary.  Lord  Hardwicke,  in 
Park,  2,  says,  that  to  show  that  a  policy,  which 
is  a  contract  in  writing,  has  been  framed  con- 
trary to  the  intent  and  real  agreement,  requires 
the  "strongest  proof  possible." 

Stockton,  in  reply. 

We  admit  that  if  we  have  a  clear  remedy  at 
law,  we  have  none  in  equity.  But  this  objec- 
tion does  not  apply  to  our  second  point,  which 
considers  Graves  as  a  trustee  or  agent  for  his 
partner. 

It  is  said  that  in  the  case  of  joint  tenants 
there  is  a  difference  between  their  power  and 
their  interest.  But  joint  tenants  are  seized  per 
my  ei  per  tout.  The  interest  of  each  extends 
over  the  whole,  and  in  chattels  the  power  is 
equally  extensive. 

A  distinction  is  also  taken  between  joint 
partners  and  joint  owners.  But  there  is  no  dif- 
ference. As  far  as  the  partnership  extends,  it 
is  governed  by  all  the  principles  of  a  general 
partnership. 

Each  part  owner  is  possessed  per  my  et  per 
tout.    Watson,  78. 

The  presumption,  however,  is,  that  Graves  k 
Bamewall  were  general  joint  partnera.  There 
is  no  evidence  to  the  contrary. 

It  is  in  evidence  that  in  manj  caaes  retpect^ 
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ing  this  ship  and  car^.  Graves  acted  for  Bame- 
wall as  welt  as  for  himself,  and  that  Bamewmll 
assented  to  such  acts,  and  never  questioned  Hm 
authority. 

*It  seems  to  be  admitted  that  it  was  [*438 
the  intention  of  Graves  to  insure  for  his  partner 
as  well  as  for  himself.  And  we  say  that  the 
evidence  is  strong  that  his  intention  was  known 
to  the  underwriters. 

The  question  of  fraud  depends  upon  their 
knowle^[e  of  our  intention,  and  not  informing 
us  of  the  alteration  in  their  policy. 

The  general  practice  of  that  office  was  not  in 
itself  notice;  and  there  is  no  evidence  of  aetoal 
notice.* 

Mabshaix,  Oh.  J,,  delivered  the  opinion  of 
the  Court. 

The  points  made  by  the  plaintiffs  in  this  ease^ 
are,  s 

1st.  That  the  policy  does  really  insure  their 
joint  property  on  board  the  ship  Northern  Lib- 
erties, so  far  as  the  same  was  at  the  time  un- 
covered by  prior  assurances. 

2d.  That  if  the  property  be  not  insured  at 
law,  yet  it  was  intended  to  be  insured,  and  this 
court  will  relieve  against  the  mistake  in  tbm 
agreement. 

Ist.  That  the  policy  does  really  insure  the 
joint  property  of  Graves  &  Bamewall. 

The  words  are  "the  President  and  Directors 
of  the  Boston  Marine  Insurance  Company,  do 
by  these  presents  cause  John  Boonen  Graves  to 
be  assured  10,000  dollars,  on  property  on  board 
the  ship  Northern  Libeities,  as  proper^  may 
appear.** 

These  words,  it  is  contended  by  the  counsel 
for  the  plaintiffs,  insure  the  joint  property  of 
Graves  &  Bamewall^  so  as  to  cover  the  in- 
terest of  each. 

The  operation  of  the  words  themselves,  taken 
in  their  ordinary  sense,  would  certainly  not 
extend  beyond  the  interest  held  by  Graves  in 
the  cargo.  The  words  "as  property  'may  [*439 
appear,"  seem  to  restrict  the  general  terms  of 
the  policy  to  the  interest  of  the  person  named 
in  it.  Admitting  this  to  be  true,  it  is  still  con- 
tended that  the  interest  of  each  partner  in  the 
whole  partnership  stock  is  an  insurable  interest; 
and  as  it  was  obviously  the  intention  of  Graves 
to  insure  for  his  partner  as  well  as  for  himself, 
the  policy  ought  to  receive  a  construction  which 
will  effect  this  intent.  The  reasoning  in  sup- 
port of  the  power  of  each  partner  to  insure  the 
joint  property  is  certainly  strong  and  well 
founded.  But  the  doubt  in  this  case  is  not 
whether  Graves  could  have  insured  the  interest 
of  his  partner,  but  whether  he  has  insured  it. 

It  is  true  that  Bamewall  need  not  have  be^ 
named  in  the  policy;  but  the  contract  ought  to 
have  been  so  expressed  (since  it  is  an  open  pol- 
icy) as  to  show  that  the  interest  of  some  other 
person  than  Graves  was  secured,  if  such  was  to 
be  the  effect  of  the  instrument. 

It  is  a  good  general  principle  that  written 
agreements  ought  to  be  expounded  by  them- 
selves. But  if  the  same  words  are  to  be  con- 
sidered as  insuring  the  interest  of  Graves  only, 

1. — ^This  case  was  argned  at  Febraarv  term,  1804, 
by  Stockton  and  Martin,  for  the  plalntlfrs  In  etw 
ror,  and  by  Harper  and  Key,  for  the  defendants; 
bat  as  the  arsaments  did  not  essentially  varr  from 
thoM  urged  at  the  present  tem.  It  has  been  thooght 
to  report  them. 
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or  the  interest  of  Graves  &  Bamewall,  accord- 
ing  to  extrinsic  circumstances,  the  certainty  ex- 
pected from  a  written  agreement  will  be  very 
much  impaired. 

The  interest  of  Bamewall,  therefore,  cannot 
be  considered  as  insured  by  this  policy,  imder 
the  power  of  one  partner  to  insure  the  share  of 
his  copartner.  If  it  is  insured,  it  must  be  as 
the  interest  of  Graves. 

Several  cases  have  been  stated  in  which 
Graves  might  sustain  a  loss  by  the  loss  of 
Bamewairs  part  of  the  cargo,  and,  therefore,  it 
has  been  contended,  that  he  may  be  indemnified 
against  that  risk,  in  a  policy  professing  to  cover 
onlv  his  own  interest. 

The  case  put  is,  that  Graves  might  have  paid 
for  the  whole  cargo,  and  have  retained  a  lien 
upon  it  for  his  reimbursement.  But  in  that  case 
his  interest  would  not  be  the  result  of  his  char- 
acter as  a  partner,  but  would  be  in  the  nature 
of  a  mortgage.  The  <|uestion  would  not  be 
generally,  whether  the  interest  of  a  copartner 
may  be  said  to  comprehend  all  the  partnership 
effects,  but  whether  a  mortgagee,  or  other  per- 
son having  a  lien  ui>on  property,  may  be  said 
to  have  an  interest  in  the  whole  of  it.  As  a 
440*]  claim  so  'founded  would  rest,  not  on 
the  general  principles  of  partnership,  but  on  the 
particular  circumstances  of  the  case,  those  cir- 
cumstances ou^ht  to  be  made  out,  in  order  to 
entitle  the  plaintiffs  to  avail  themselves  of  the 
argument.  Not  being  made  out,  they  do  not 
belong  to  the  case. 

If  a  suit  at  law  had  been  brought  on  this 
policy,  it  would  only  have  been  brought  in  the 
name  of  Graves,  and  he  must  have  averred  prop- 
erty on  board  the  vessel.  He  could  only  have 
been  entitled  to  recover  to  the  amount  of  prop- 
erty uninsured.  Would  it  have  been  sufficient 
under  such'  an  averment  to  have  shown  that  the 
interest  of  his  partners  and  himself  amounted  to 
the  sum  he  claimed,  or  if  he  had  averred  prop- 
erty in  himself  and  another  to  the  amount  of 
10,000  dollars,  would  such  an  averment  have 
entitled  him  to  a  judgment  for  the  whole  sum? 
In  ordinary  transactions  tiie  plaintiff  would 
certainly  fail  in  an  attempt  founded  on  similar 
principles. 

A  policy,  though  construed  liberally,  is  still 
a  special  contracts  and  under  no  rule  for  pro- 
ceedings on  a  special  contract,  could  the  interest 
of  a  copartnership  be  ^ven  in  evidence  on  an 
averment  of  individual  interest,  or  an  averment 
of  the  interest  of  a  company  be  supported  by  a 
special  contract  relating  in  its  terms  to  the  in- 
terest of  an  individual. 

But  it  is  contended  that  an  insurable  interest 
18  distinct  from  interest  in  the  ordinary  accepta- 
tion of  the  word;  and  several  cases  have  been 
cited  in  support  of  this  doctrine.  Those  cases 
generally  appear  to  be  answered  by  a  distinc- 
tion taken  by  the  defendants'  counsel  between 
the  interest  and  the  power  of  a  copartner.  But 
the  ease  of  Page  v.  Fry,  reported  in  2  Bos.  & 
Pull.  240,  certainly  countenances  the  doctrine 
maintained  by  the  plaintiffs,  and  ought  to  be 
particularly  considered.  But  before  that  case 
IB  adverted  to,  it  may  be  proper  to  mention 
what  appeared  to  be  the  opinion  of  Judge  Bul- 
ler,  in  the  case  of  Perohard  v.  Whitmore,  report- 
ed in  the  same  book,  in  page  155.  In  that  case 
it  appears  to  have  been  considered  as  a  dear 
principle,  that  if  in  an  action  on  a  poliejy  and  on 
Cranch  2. 


an  averment  of  interest  in  the  plaintiffs,  it 
should  appear  that  the  plaintiffs  and  another 
were  interested,  the  action  would  not  be  main- 
tainable. That  opinion  would  apply  to  the 
case  at  bar;  but  as  the  question  *was  [*441 
not  directly  decided,  and  was  the  opinion  of  a 
single  judge,  it  may  be  supposed  to  yield  to  the 
case  of  Page  v.  Fry,  where  it  is  said,  that  ques- 
tion came  directly  before  the  court. 

The  case  of  Page  v.  Fry  was  an  action  brought 
by  an  agent  on  a  policy  signed  by  himself,  and 
in  the  declaration  he  averred  an  interest  in  the 
whole  cargo  insured  in  Messrs.  Hyde  and  Hobbs. 
It  appeared  in  evidence,  that  after  the  purchase 
of  the  cargo,  and  before  the  insurance  was 
made,  a  house  by  the  name  of  Hacks  had  taken 
an  interest  in  it,  and  for  this  variance  between 
the  averment  and  the  proof,  the  defendants 
moved  for  a  nonsuit, 

it  is  worthv  of  remark  that  no  doubt  was  en- 
tertained of  the  right  of  the  plaintiffs  to  recover 
the  whole  sum,  had  the  declaration  stated  the 
truth  of  the  case.  And  that  the  counsel  in  sup- 
port of  the  action  did  not  allege  that  the  inter- 
est of  Hacks  was  insured  as  the  interest  of 
Hyde  and  Hobbs,  or  that  on  an  averment  of  a 
particular  interest  a  joint  interest  might  be 
given  in  evidence;  but,  that  the  averment  was 
immaterial  under  the  acts  of  parliament,  and 
being  alleged  under  a  soilicei  would  not  vitiate. 
The  invoices  having  been  made  out  in  the  name 
of  Hyde  and  Hobbs,  who  paid  for  the  cargo,  he 
also  contended  that  the  prima  facie  right  was 
in  them,  and  that  Hacks  nad  only, an  equitable 
interest. 

The  argument  goes  upon  the  admission  that 
the  variance,  under  the  circumstances  which 
attend  the  case  at  bar,  would  be  fataL 

The  same  remark  applies  to  the  argument  in 
support  of  the  nonsuit. 

This  deserves  consideration,  since  it  certainly 
warrants  an  opinion  that  previous  to  tiiat  case 
the  law  was  generally  understood  to  require 
that  the  averment  of  interest  in  an  action  on  a 
policy  should  be  supported  by  testimony  cor- 
responding with  that  interest,  according  to  the 
general  acceptation  of  the  term. 

Lord  Eldon  certainly  states  his  opinion  in 
favor  of  the  action  to  be  founded  on  the  inter- 
est of  the  plaintiffs  in  the  entirety  of  the  cargo. 
But  in  examining  that  opinion  *it  does  [*442 
not  appear  to  be  supported  by  the  authorities 
he  cites,  and  the  words  he  uses  in  ^e  conclu- 
sion would  seem  to  imply  that,  contrary  to  his 
reasoning,  he  paid  some  respect  to  the  circum- 
stances under  which  Hacks  had  become  con- 
cerned. "I  think,"  says  his  lordship,  "the 
plaintiff  had  a  sufficient  interest  in  the  entirety 
of  this  cargo,  notwithstanding  other  persons 
had  a  beneficial  interest  in  a  part."  The  word 
"beneficial"  seems  to  imply  something  distinct 
from  a  legal  interest,  and  to  correspond  with 
the  terms  equitable  interest,  which  had  been 
used  by  the  plaintiffs'  counsel.  The  opinions 
of  justices  Heath  and  Chambre  seem  to  be 
foimded  on  this  being  a  valued  policy,  and  on 
the  plaintiflfs  having  such  an  interest  as  woidd 
entitle  him  to  insure  under  the  act  of  parlia- 
ment, and  that  the  substance  of  the  averment 
was  nothing  more  than  that  the  plaintiffs  had 
an  interest  in  the  carffo  which  would  satisfy 
the  act.  The  opinion  of  Judge  Rooke  is  accom- 
panied with  no  azplanation  whatever. 
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This  ease,  even  was  the  decision  an  authoril^, 
Is  too  imperfectly  reported  to  be  permitted  to 
overthrow  a  system  which  was  previously  es- 
tablished. 

it  is  the  opinion  of  the  oourt»  that,  on  the 
legal  construction  of  this  policy,  John  Boonen 
Graves  is  insured  to  the  extent  of  his  own  in- 
terest in  the  cargo,  but  that  the  interest  of  his 
copartner  is  not  insured. 

Were  it  otherwise,  the  remedy  would  be  com- 
plete at  law,  and  of  consequence  the  plaintiffs 
could  not  maintain  their  bill  in  a  court  of 
equity. 

2d.  It  remains  to  inquire  whether,  under  the 
circumstances  of  the  case,  a  court  of  equity 
will  relieve  the  plaintiffs  against  the  mistake 
alleged  to  exist  in  the  conti^ct,  and  extend  the 
insurance  to  the  whole  partnership  interest. 

That  Graves  intended  to  insure  the  whole  is 
proved  in  a  manner  which  is  perfectly  satis- 
factory. 

That  the  company  believed  themselves  to  be 
insuring  the  property  of  Graves  only  is  prob- 
able. Certainly  such  is  the  evidence  in  the 
cause.  There  is  no  ground  for  imputing  to  the 
company  a  knowledge  that  the  policy  did  not 
correspond  with  the  intentions  of  the  insured. 
443*1  *If»  then,  the  relief  which  they  ask 
should  be  granted  to  the  plaintiffs,  it  must  be 
on  the  principle  that  the  information  laid  be- 
fore the  insurance  company  was  sufficient  to 
apprise  them  of  the  fact,  and  to  require  Uiat, 
on  the  principles  of  good  faith,  they  should 
suggest  to  the  agent  of  the  plaintiffs  the  de- 
parture of  their  policy  from  the  ancient  form. 

This  information  is  in  writing,  and  is  con- 
tained in  the  letter  of  the  6th  of  May,  and  in 
the  representation  of  the  risk  whi^  accom- 
panied it. 

The  letter  must  be  considered  as  having  been 
seen  by  the  officers  of  the  company;  but  as  it 
was  shown  not  for  the  purpose  of  commencing 
a  contract,  but  of  inquiring  into  the  terms  on 
which  a  contract  might  prooably  be  made,  it  is 
reasonable  to  suppose  tnat  the  nature  of  the 
risk  was  the  only  subiect  of  consideration,  and 
that  the  question  whether  the  property  be- 
longed to  one  or  more  persons  never  occurred. 
A  month  elapsed  before  a  second  application 
was  made,  and  as  the  description  oi  the  risk 
was  again  laid  before  the  president,  it  could 
not  be  required  from  him  to  retain  in  his  mind 
a  circumstance  casually  suggested  in  a  letter 
seen  so  long  before,  to  which  circumstance  there 
was  nothing  to  direct  his  particular  attention. 

It  is,  then,  on  the  representation  of  the  risk, 
and  on  the  verbal  communications  of  Andrew 
Sigourney,  that  the  case  must  depend. 

The  representation  contains  an  averment 
that  "the  ship  and  cargo  really  and  truly  belong 
to  citizens  of  the  United  States."  But  as  only 
a  small  part  of  the  cargo  was  insured  by  the 
Boston  company,  this  averment  contains  no  in- 
formation that  any  other  than  John  Boonen 
Graves  was  interested  in  the  particular  policy 
then  to  be  entered  into. 

In  the  letter  there  is  another  expression  which 
has  been  much  relied  on.  It  is,  ''on  this  vessel's 
cargo  we  want  insurance."  This  expression  has 
been  considered  as  sufficiently  indicating  that 
the  application  was  made  in  behalf  of  more  than 
one  person;  and  this  expression  has  produced 
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th«  principal  difficulty  of  fbm  ease;  *biit  [* 
on  raflection  it  has  been  thought  too  ambjgnoMi 
to  authorize  a  change  in  the  legal  import  of  a 
written  contract. 

The  description  obrioosly  relates  to  the  whofe 
cargo;  but  the  application  for  insuranoe 
only  for  a  part  ot  it.  If  that  application 
made  in  the  name  of  Graves  only,  it  wa 
unreasonable  supposition  that  the  other  parties 
concerned  might  be  separately  insured,  and 
that  the  policy  then  required  was  designed  ta 
cover  Graves  only,  l^at  the  application  was 
so  made  must  be  inferred  from  the  cireniii- 
stance  that  the  policy  was  so  framed  at  a  tima 
when  there  could  be  no  motive  for  varying  it 
from  the  insurance  applied  for;  and  uiat 
Sigoum^  does  not  allege  himself  to  have  mada 
any  communications  to  the  president  indicating^ 
a  wish  to  insure  others  than  Graves. 

These  grounds  are  too  equivocal  to  warrant 
the  court  in  varying  a  written  contract  in  a  case 
attended  with  the  circumstances  which  appear 
in  the  present. 

The  policy  was  in  the  possession  of  the  agent 
for  the  plamtiffs,  and  ought  to  have  been  un- 
derstood by  him  before  it  was  executed;  he  re- 
tained it  m  his  possession  for  several  months 
before  a  mistake  was  alle^ied.  Under  such  cir- 
cumstances, the  information  given  to  the  in- 
surance company  ought  to  m  very  dear  to 
justify  a  court  of  equity  in  conforming  the 
policv  to  the  intention  of  one  of  the  parties, 
which  was  not  communicated  to  the  otner  till 
the  loss  had  happened. 

Under  the  drcumstancee  of  the  ease,  a  court 
of  equity  cannot  relieve  against  the  mistiUce 
which  has  been  committed;  and  as  the  remedy 
of  the  plaintiff.  Graves,  on  the  policy,  to  the 
extent  of  his  interest,  is  complete  at  law,  the 
decree  of  the  circuit  court  dismissing  the  bill 
must  be  affirmed. 

Judgment  affirmed. 


•HBPBUBN  AND  DUNDAS     [•445 

V. 

ELLZBY.^ 

A  dtlsen  of  the  District  of  Columbia  cwmot 
maintain  an  action  agalnBt  a  cltteen  of  Virginia, 
m  the  circuit  court  for  the  Virginia  dlsteict.  A 
citizen  of  the  Dlstolct  of  Co»™hia  is  not  a  dtt- 
sen  of  a  state,  within  the  meaning  of  the  conatitn- 
tion. 

THIS  was  a  question  certified  from  the  dr- 
cuit  court  for  the  fifth  drcuit,  holden  in 
the  Virginia  district,  on  which  the  opmions  of 
the  judges  of  that  court  were  opposed,  (bee 
Laws  of  U.  S.  vol.  6,  p.  89,  s.  6.) 

The  certificate  sets  forth  that  «m  this  cause 
it  occurred  as  a  question  whether  Hepburn  4 
Dundas,  the  plaintiffs  in  this  ^use,  who  are 
citizens  and  residents  of  the  District  of  Colum- 
bia, and  are  so  stated  in  the  pleadings,  <»a 
maintain  an  action  in  this  court  a^mst  the  de- 
fendant, who  is  a  dtizen  and  inhabitant  oftte 
commonwealth  of  Virginia,  and  is  also  sUted  m 
to  be  in  the  pleadings,  or  whether,  for  ^t  of 
jurisdiction,  the  said  suit  ought  not  to  be  dis- 
missed."   ^__^^_________^__ 

1.— Present,  Marshall.  Ch.  /.,  Cnshlng;  Patcresa* 
Chase,  aod  Washington,  JuaUeeB, 

Grandi  i. 
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E.  J.  Lee,  for  the  plaintiffs.  This  question 
arises  under  the  2d  section  of  the  3d  article  of 
the  constitution  of  the  United  States,  which 
defines  the  jurisdiction  of  the  courts  of  the 
United  States. 

The  particular  words  of  the  section  which 
appl^  to  the  question  are  those  declaring  that 
the  jurisdiction  of  the  courts  of  the  United 
States  shall  extend  '^  controversies  hetween 
«itizens  of  different  states." 

If  such  words  are  used  in  the  constitution  as, 
mooordin^  to  their  literal  meaning,  will  give 
jurisdiction  to  the  court,  it  is  all  ttOLt  is  neces- 
sary to  he  estahlished. 

It  is  essential,  in  determining  this  ouestion, 
to  ascertain  the  import  of  the  term  ^states," 
which  in  itself  is  a  vague  expression.  It  will 
mnetimes  mean  an  e^^ent  of  country  within 
certain  limits,  within  which  the  authority  of  the 
neighboring  country  cannot  be  lawfully  exer- 
cised. It  sometimes  means  the  government  which 
is  established  in  separate  parts  of  a  territory 
<ioeupied  by  a  political  society.  It  may  also  be 
said  to  be  a  society  by  which  a  multitude  of 
4416*]  people  unite  together  under  *the  depend- 
ence of  a  superior  power  for  protection.  2  Bur- 
lamaqui,  21.  And  sometimes  it  means  a  multi- 
tude of  people  united  by  a  communion  of  in- 
terest and  by  common  laws.  This  is  the  defini- 
tion ffiven  by  Cicero. 

Eitner  of  the  above  definitions  will  bring  the 
district  within  the  meaning  of  the  constitution. 
It  is  certainly  such  an  extent  of  coimtry  as  ex- 
cludes from  within  its  limits  the  force  and  oper- 
ation of  the  laws  of  the  ^governments  which 
adjoin  it.  There  exists  within  it  a  political 
society  with  a  government  over  it.  That  gov- 
ernment, for  all  general  concerns  of  the  society, 
is  the  Congress  and  President  of  the  United 
States.  And  as  to  its  local  concerns,  there  are 
subordinate  authorities  acting  under  the  super- 
intendence of  the  national  government.  This 
political  socie^fr  is  dq>endent  upon  the  superior 
power  of  the  United  States. 

It  is  not  essential  to  the  formation  of  a  state 
that  the  members  of  it  should  have  the  power 
in  all  cases  of  electing  their  own  officers ;  but  it 
is  sufficient  that  there  are  certain  rules  laid 
down  either  by  themselves,  or  those  by  whom 
they  have  submitted  to  be  governed,  for  their 
conduct. 

The  people  of  the  district  are  ffovemed  hv  a 
power  to  which  they  have  fredy  submitted. 
They  do  not  possess  in  as  great  d^ee  the  rights 
of  sovereignp^,  as  those  people  who  inhabit  the 
states.  Ajad  if  the  free  exercise  of  all  the  rights 
of  sovereignty  uncontrolled  by  any  other  power, 
is  essential  in  the  formation  of  a  state,  none  of 
those  sections  of  the  coimtry  which  form  the 
United  States  are  entitled  strictly  to  the  appela- 
tion  of  a  "state;''  for  there  are  certain  rignts  of 
sovereignty  which  they  cannot  exercise  in  their 
state  capacity,  such  as  regulating  commerce, 
making  peace  and  war,  &c 

The  term  "states,"  as  used  in  the  constitution^ 
may,  according  to  the  subject  matter,  be  under- 
stood in  either  of  the  above  senses.  It  has  been 
mderstood  by  a  majority  of  the  judges  of  this 
court  in  the  case  of  Chisholm's  Executors  v. 
The  State  of  Georgia,  2  Dall.  467,  to  mean  the 
government. 

447*]  *The  idea,  that  those  territories  which 
arc  under  the  exclusive  government  of  the 
Crfrw*^  2. 


United  States  are  to  be  considered  in  some  re- 
spects as  included  in  the  term  "states,"  as  used 
in  the  constitution,  is  supported  by  the  acts  of 
Congress. 

In  the  2d  paragraph  of  the  2d  section  of  the 
4th  article  of  the  constitution,  it  is  declared, 
that  "a  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state 
from  which  he  fied,  be  delivered  up  to  be 
removed  to  the  state  having  jurisdiction  of  the 
crime."  It  is  also  declared  in  the  same  article 
of  the  constitution,  that  "no  person  held  to 
service  or  labor  in  one  state  under  the  laws 
thereof,  escaping  into  another,  shall,  in  conse- 

rnce  of  any  law  or  reg^ation  therein,  be  dis- 
rged  from  such  service  or  labor,  but  shall 
be  ddivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due." 

Congress,  in  prescribing  the  mode  of  executing 
the  powers  contained  in  uiese  clauses  of  the  con- 
stitution, passed  a  law  dated  February  12, 1793, 
c.  7,  s.  1,  vol.  2,  p.  165,  which  declares,  "that 
whenever  the  executive  authority  of  any  state 
in  the  union,  or  of  either  of  the  territories 
northwest  or  south  of  the  river  Ohio,  shall  de- 
mand any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  such  state  or  ter- 
ritory to  which  such  person  shall  have  fled," 
and  shall  produce  such  evidence  of  the  fact  as 
is  prescribed  by  the  act,  the  person  so  escaping 
shall  be  surrendered,  &c.  A  similar  provision, 
with  respect  to  persons  held  to  labor  or  service 
under  the  laws  of  the  states  or  territories,  is 
contained  in  the  same  act  of  Congress. 

If  these  territories  are  not,  as  to  some  pur^ 
poses,  included  in  the  term  "states,"  used  in  the 
above  clauses  of  the  constitution.  Congress  could 
not  constitutionally  pass  a  law  making  it  the 
duty  of  the  executive  of  a  state  to  comply  with 
such  a  requisition  of  the  executive  of  one  of 
those  territories.  If  they  are  thus  included, 
why  may  they  not  also  be  included  in  that  part 
ot  the  constitution  which  uses  the  same  term, 
"states,"  in  definin|^  the  jurisdiction  *of  [*448 
the  courts  f  The  citizens  of  the  territories  are 
subject  to  the  same  evil,  if  they  are  obliged  to 
resort  to  the  state  courts,  which  was  intended 
to  be  remedied  by  that  clause  of  the  constitu- 
tion which  authorizes  citizens  of  different  states 
to  resort  to  the  federal  courts.  And  if  being 
within  the  same  evil  authorized  Congress  to 
give  a  latitude  to  the  term  "states,"  in  one 
part  of  the  constitution,  the  same  reason  will 
authorize  the  same  constitution  of  the  same 
term  in  another  part. 

The  words  of  tne  constitution  only  authorize 
such  a  requisition  to  be  made  bv  the  executive 
of  a  state,  upon  the  executive  of  another  state. 
It  must,  therefore,  be  acknowled^;ed  either  that 
the  territories  are  included  in  the  term  states, 
or  that  the  act  of  Congress  is  unconstitutional. 
As  a  further  proof  of  the  same  construction  of 
the  word  state.  Congress,  by  the  6th  section  of 
the  act  supplementary  to  the  act  concerning  the 
District  of  Columbia,  have  enacted  that  in  all 
cases  where  the  constitution  or  laws  of  the 
United  States  provide  that  criminals  and  fugi- 
tives from  justice,  or  persons  held  to  labor  in 
any  state,  escaping  into  another  state,  shall  be 
delivered  up,  tne  chief  justice  of  the  said  dis* 
trict  shall  he,  and  he  is  hereby  required  to  cause 
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to  be  apprehended  and  delivered  up  such  crim- 
inal, &o.,  who  shall  be  found  within  the  district. 
Independent  of  these  considerations,  it  seems  to 
be  agreeable  to  the  first  principles  of  govem- 
menC  that  all  persons  who  are  under  the  pe- 
culiar and  exclusive  government  and  protection 
of  a  particular  poWer,  have,  as  it  were,  a  natural 
claim  upon  that  power  for  protection  and  re- 
dress of  wrongs.  And  that  the  courts  of  the 
Dnited  States  are  the  most  proper  tribunals  to 
which  the  people  of  the  District  of  Ck>lumbia 
can  apply  for  redress  in  all  cases  where  the  ag- 

Sessor  can  be  found  within  the  jurisdiction  of 
ose  courts.  It  seems  to  be  a  denial  of  that 
protection  which  the  United  States  are  bound  to 
afford  to  those  who  reside  under  their  exclusive 
jurisdiction,  to  say  that  because  you  may  sue 
your  debtor  in  a  foreign  tribunal,  (if  I  may 
use  the  expression,)  therefore,  you  shall  not  re- 
sort to  our  own  courts,  although  your  debtor 
may  be  found  within  our  jurisdiction.  The 
framers  of  the  constitution  could  never  have 
supposed  it  necessary  to  declare  in  express  terms 
that  the  courts  of  the  United  States  should  have 
power  to  hear  and  decide  on  the  complaints  of 
one  of  the  citizens  of  those  districts  that  were 
under  the  exclusive  government  and  care  of  the 
449*]  *United  States,  to  whom  alone  allegi- 
ance was  due.  They  could  not  have  intended  to 
deny  to  that  part  of  the  citizens  of  the  United 
States  who  inhabit  the  territories,  the  privileges 
which  were  granted  to  citizens  of  particular 
states,  and  even  to  forei^ers;  especially  the 
right  of  resorting  to  an  impartial  tribunal  of 
justice.  When  they  permitted  aliens  to  resort 
either  to  the  state  or  to  the  federal  courts,  they 
could  not  mean  to  confine  one  of  their  own  ex- 
elusive  citizens  to  a  remedy  in  the  state  courts 
alone.  It  would  be  strange  that  those  citizens 
who  owe  no  allegiance  but  to  the  United  States, 
should  be  debarred  from  going  into  the  courts 
of  the  United  States  for  redress,  when  that 
privilege  is  granted  to  others  in  like  circum- 
stances, who  owe  allegiance  to  a  foreign  or  to 
a  state  government. 

C.  Lee,  contra.  This  is  a  new  question,  which 
has  arisen  in  consequence  of  the  cession  of  the 
District  of  Ck)lumbia,  by  the  states  of  Virginia 
and  Maryland,  to  the  United  States. 

The  words  of  the  constitution  do  not  take  in 
the  case,  and  the  act  of  Congress  is  also  too 
narrow. 

The  constitution  is  a  limited  grant  of  power. 
Nothing  is  to  be  presumed  but  what  is  ex- 
pressed. 

It  is  contended  that  a  citizen  of  the  District 
of  Columbia  is  a  citizen  of  a  state.  It  is  said 
that  he  is  a  citizen  of  the  United  States,  and 
not  being  a  citizen  of  the  same  state  with  the 
defendant,  he  must  be  a  citizen  of  a  different 
state.  But  there  may  be  a  citizen  of  the  United 
States  who  is  not  a  citizen  of  any  one  of  the 
states.  The  expression  "a  citizen  of  a  state," 
has  a  constitutional  meaning.  The  states  are 
not  absolutely  sovereigns,  but  ( if  I  may  use  the 
expression)  they  are  demi-sovereigns.  The  word 
state  has  a  meaning  peculiar  to  the  United 
States.  It  means  a  certain  political  society 
forming  a  constituent  part  of  the  union.  There 
can  be  no  state  unless  it  be  entitled  to  a  repre- 
sentation in  the  senate.  It  must  have  its  sepa- 
rate executive,  legislative  and  judicial  powers. 
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The  term  may  also  comprehend  a  number  of 
other  ideas. 

Even  if  the  constitution  of  the  United.  States 
authorizes  a  more  enlarged  jurisdiction  than  the 
judiciary  act  of  1789  *has  ^ven,  yet  the  [*450 
court  can  take  no  jurisdiction  which  is  not 
given  by  the  act.  I,  therefore,  call  for  the  lav 
which  gpves  a  jurisdiction  in  this  case. 

The  jurisdiction  given  to  the  federal  courts 
in  cases  between  citizens  of  different  states,  was, 
at  the  time  of  the  adoption  of  the  constitution, 
supposed  to  be  of  very  little  importance  to  ths 
people.  See  the  debates  in  the  Virginia  Conven- 
tion, pp.  109,  122,  128. 

In  no  case  frOm  any  one  of  the  territories  hmt 
this  court  ever  considered  itself  as  having  juris- 
diction; and  in  that  of  Clarke  v.  Bazadone, 
{ante,  vol.  1,  p.  212,)  the  writ  of  error  was 
quashed  because  the  act  of  Congress  had  not 
given  this  court  appellate  jurisdiction  in  cases 
from  the  territories. 

This  is  not  a  case  between  citizens  of  differ- 
ent states,  within  the  meaning  of  the  constitu- 
tion. And  in  the  case  of  Bingham  v,  Cabot,  3 
Dall.  382,  it  was  decided  by  this  court  that  the 
courts  of  the  United  States  were  courts  of  lim- 
ited jurisdiction,  and  that  it  must  appear  upon 
the  record  that  the  parties  were  citizens  of  dif- 
ferent states  in  order  to  support  the  jurisdie-. 
tion. 

E.  J.  Lee,  in  reply.  A  law  was  not  necessary 
to  give  the  federal  courts  that  jurisdiction  whi<^ 
is  provided  for  by  the  constitution.  It  was  only 
necessary  to  limit  the  amount  of  the  claims 
which  should  come  before  the  different  inferior 
courts. 

If  a  demand  should  be  made  by  the  executive 
power  of  the  District  of  Columbia,  upon  the  ex- 
ecutive of  a  state  to  deliver  up  a  fugitive  from 
justice,  the  constitution  would  apply,  and  oblige 
the  state  executive  to  respect  tne  demand. 

If  the  term  state  is  to  nave  the  limited  con- 
struction contended  for  by  the  opposite  counsel, 
the  citizens  of  Columbia  will  be  deprived  of  thA 
general  rights  of  citizens  of  the  United  States. 
They  will  be  in  a  worse  condition  that  aliens. 

By  the  4th  article  of  the  constitution  of  the 
United  States,  sec  1,  "Full  faith  and  credit 
shall  be  given,  in  *each  state,  to  the  [*451 
public  ac&,  records  and  judicial  proceedings  ol 
every  other  state."  If  the  District  of  Columbia 
is  not  to  be  considered  as  a  state  for  this  pur- 
pose, there  is  no  obligation  upon  the  states  to 
give  faith  or  credit  S>  the  records  or  judicial 
proceeding  of  this  district.  But  Congress,  in 
carrying  mto  effect  this  provision  of  the  con- 
stitution, by  the  act  of  March  27th,  1804,  (voL 
7,  p.  152,)  has  expressly  declared  that  it  ''shall 
apply  as  well  to  the  public  acts,"  &c.,  "of  the 
respective  territories  of  the  United  States,  and 
countries  subject  to  the  jurisdiction  of  the  Unit- 
ed States,  as  to  the  public  acts,"  &c.,  "of  the 
several  states,"  thereby  giving  another  clear 
legislative  construction  to  the  word  states,  con- 
formable to  that  for  which  we  contend. 

Again,  by  the  9th  sec  of  the  1st  art.  of  the 
constitution  of  the  United  States,  "No  tax  or 
duty  shall  be  laid  on  articles  exported  from  any 
state."  Can  Congress  lay  a  tax  or  duty  on  arti- 
cles exported  from  the  District  of  Columbia, 
without  a  violation  of  the  constitution? 

By  the  same  sect,  "no  preference  shall  b<» 
given  by  any  regulation  of  commerce  or  revenue 
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&the  ports  of  one  state  over  those  of  another." 
Q  Congress  constitutionally  give  a  preference 
lo  the  ports  of  the  District  of  Columbia  over 
those  of  any  of  the  states? 

The  same  section  says,  "Nor  shall  vessels 
bound  to  or  from  one  state  be  obliged  to  enter, 
elear,  or  pay  duties  in  another."  Can  vessels 
■ailing  to  or  from  the  District  of  Columbia  be 
obliffed  to  enter,  clear  or  pay  duties  in  Mary- 
land or  Virginia  f  Yet  all  this  may  be  done  if 
the  rigid  construction  contended  for,  be  given 
to  the  word  state. 

It  is  true  that  the  citizens  of  Columbia  are 
not  entitled  to  the  elective  franchise  in  as  full 
a  manner  as  the  citizens  of  states.  They  have 
no  vote  in  the  choice  of  president,  vice-president, 
senators  and  representatives  in  Confess.  But 
in  this  they  are  not  singular.  More  than  seven- 
eighths  of  the  free  white  Inhabitants  of  Vir- 
ginia are  in  the  same  situation.  Of  the  white 
population  of  Virginia,  one-half  are  females; 
half  of  the  males  probablv  are  under  age;  and 
not  more  than  one-half  of  the  residue  are  free- 
holders,  and  entitled  to  vote  at  elections.  The 
same  case  happened  in  some  degree  in  all  the 
452*1  states.  A  great  majority  *are  not  enti- 
tled to  vote.  But  in  every  other  respect  the 
citizens  of  Columbia  are  entitled  to  all  the  priv- 
ileges and  immunities  of  citizens  of  the  United 
States. 

Mabshaix^  Oh,  J.,  delivered  the  opinion  of 
the  Court. 

The  question  in  this  case  is,  whether  the 
plaintiffs,  as  residents  of  the  District  of  Colum- 
bia, can  maintain  an  action  in  the  circuit  court 
of  the  United  States  for  the  district  of  Virginia. 

This  depends  on  the  act  of  Congress  describ- 
ing the  jurisdiction  of  that  court.  That  act 
gives  jurisdiction  to  the  circuit  courts  in  cases 
between  a  citizen  of  the  state  in  which  the  suit 
is  brought,  and  a  citizen  of  another  state.  To 
support  the  jurisdiction  in  this  case,  therefore, 
it  must  appeaf  that  Columbia  is  a  state. 

On  the  part  of  the  plaintiffs  it  has  been  urged 
that  Columbia  is  a  distinct  political  society; 
and  is,  therefore,  "a  state"  according  to  the  defi- 
nitions of  writers  on  general  law. 
Cranch  8. 


This  is  true.  But  as  the  act  of  Congress  ob- 
viously uses  the  word  "state"  in  reference  to 
that  term  as  used  in  the  constitution,  it  becomes 
necessary  to  inquire  whether  Columbia  is  a  state 
in  the  sense  of  that  instrument.  The  result  of 
that  examination  is  a  conviction  that  the  mem- 
bers of  the  American  Confederacy  only  are  tha 
states  contemplated  in  the  constitution. 

The  house  of  representatives  is  to  be  com- 
posed of  members  chosen  by  the  people  of  the 
several  states;  and  each  state  shall  have  at 
least  one  representative. 

The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state. 

Each  state  shall  appoint,  for  the  election  of 
the  executive,  a  number  of  electors  equal  to  its 
whole  number  of  senators  and  representatives. 
These  clauses  show  that  the  word  state  is  used 
in  the  constitution  as  designating  a  member  of 
the  union,  and  excludes  *from  the  term  [*458 
the  signification  attached  to  it  by  writers  on  the 
law  of  nations.  When  the  same  term  which  has 
been  use  plainly  in  this  limited  sense  in  the 
articles  respecting  the  legislative  and  executive 
departments,  is  also  employed  in  that  which  re* 
spects  the  judicial  department,  it  must  be  un- 
derstood as  retaining  the  sense  originally  given 
to  it. 

Other  passages  from  the  constitution  have 
becoi  cited  by  the  plaintiffs  to  show  that  the 
term  state  is  sometimes  used  in  its  more  en- 
larged sense.  But  on  examining  the  passages 
quoted,  they  do  not  prove  what  was  to  be  shown 
by  them. 

It  is  true  that  as  citizens  of  the  United 
States,  and  of  that* particular  district  which  is 
subject  to  the  jurisdiction  of  Congress,  it  is  ex- 
traordinary that  the  courts  of  the  United 
States,  which  are  open  to  aliens,  and  to  the  cit- 
izens of  every  state  in  the  union,  should  be 
closed  upon  them.  But  this  is  a  subject  for  leg- 
islative, not  for  judicial  consideration. 

The  opinion  to  be  certified  to  the  circuit  court 
is,  that  that  court  has  no  jurisdiction  in  the 
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NOTE. 


•  The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  eases  in  the 
original  reporter's  volume  which  precede  it.  At.  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVLATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the'  Federal  Cases  and  gives,  as  its 
publishers  do  and  reconmiend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports  of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  m  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dec,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  darte  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Ail.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 
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2  Cp.  9,  2  L.  191,  WOOD  ▼.  WAGNON. 

Jurisdiction  of  United  States  courts.— Where  Jurisdiction  de- 
pends upon  diverse  citizeDship  of  parties,  an  averment  that  one 
party  is  "  of  the  State  of  Georgia,"  is  insuffldeht,  p.  9. 

The  following  citations  approve  and  apply  this  proposition:  Brown 
T.  Keene,  8  Pet  116,  8  L.  887,  holding  insufficient  an  averment  that 
defendant  is  resident  .of  Louisiana,  having  fixed  and  permarent 
residence  in  St.  Charles  Parish;  McNutt  v.  Bland,  2  How.  21,  11 
L.  164,  where  fact  that  parties  are  citizens  of  same  State  held  not 
to  eust  jurisdiction,  provided  party  for  whose  use  suit  Is  brought 
is  citizen  of  another  State;  dissenting  opinion,  Marshall  v.  B.  &  O. 
R.  R.  Co.,  16  How.  340,  14  L.  964,  majority  holding  sufficient,  aver- 
ment that  "  defendants  are  a  body  corporate,  created  by  the  legisla- 
ture of  Maryland; "  Dred  Scott  v.  Sandford,  19  How.  473,  15  L.  728. 
holding  free  negro  not  to  be  a  citizen  within  meaning  of  Constitution; 
Grace  v.  Insurance  Co.,  109  U.  S.  285,  27  L.  935,  3  S.  Ct.  211,  holding 
insufficient,  averment  that  plaintiffs  "are  of  the  county  of  Kings 
and  State  of  New  York; "  Brown  v.  Noyes,  2  Wood.  &  M.  79,  F.  C. 
2,023,  where  court  held  to  have  prima  facie  jurisdiction  if  parties 
are  alleged  to  be  citizens  of  different  States;  Parkhurst  v.  Kinsman, 
8  Wood.  &  M.  174,  F.  C.  10,761,  holding  averment  that  party  is 
••  commorant  "  in  a  State,  insufficient;  Allen  v.  Blunt,  1  Blatchf.  485, 
F.  C.  215,  where  jurisdiction  of  court  depended  upon  service  of  sub- 
poena in  district,  and  jurisdiction  denied,  such  service  not  appearing 
affirmatively  on  the  record;  Sherman  v.  Windsor,  etc.,  Co.,  19 
Blatchf.  315,  11  Fed.  Rep.  852;  Prentiss  v.  Barton's  Exr.,  1  Brock. 
392,  F.  C.  11,384,  holding  further  that  person  does  not  renounce 
citizenship  by  reason  of  absence  from  State  for  purpose  of  business; 
Berlin  v.  Jones,  1  Woods,  639,  F.  O.  1,343,  holding  averment  that 
party  is  a  citizen  of  Southern  District  of  Alabama,  equivalent  to 
averment  that  he  is  citizen  of  State  of  Alabama;  Merchants*  Bank 
V.  Brown,  4  Woods,  264,  17  Fed.  161,  as  to  petition  for  removal  of 
cause;  Speigle  v.  Meredith,  4  Blss.  126,  F.  O.  13,227,  holding  insuffi- 
cient, averment  that  residence  of  defendants  is  unknown;  Stephen- 
son V.  The  Francis,  21  Fed.  Rep.  718,  dismissing  Ubel  and  holding 
description  of  charterers  as  being  "of  the  city  of  New  York,"  not 
sufficient  averment  of  residence  to  establish  maritime  lien;  United 
States  V.  Woolsey,  28  Fed.  Cas.  769,  holding  further  that  defect  may 
be  taken  advantage  of  by  demurrer;  Commissioners  Court  of  Talla- 
dega Co.  V.  Thompson,  18  Ala.  697,  holding  tiiat  in  order  to  establish 
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Jurisdiction  of  County  Ck)nrt  of  roads  it  must  appear  afflrmatiyelr 
that  road  is  within  county;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  407, 
holding  that  where  jurisdiction  limited,  necessary  facts  must  be 
averred  in  declaration;  Jim  v.  The  State,  3  Mo.  163.  holding  further 
as  to  means  of  taldng  advantage  of  defect;  North  River  Steamboat 
CJo.  V.  Hoffman,  5  Johns.  Oh.  303,  denying  petition  for  removal 
where  some  of  the  parties,  plaintiffs  and  defendants  respectively, 
were  citizens  of  same  State.  Approved  in  Donaldson  ▼•  Hazen, 
Hemp.  424,  F.  O.  3,d84,  discussing  general  subject 

2  Or.  9,  10.  2  L.  191,  WILLIAMS  v.  LYLBS. 

Variance  between  bond  and  execution.— Mere  error  in  recitals 
of  sums  in  forthcoming  bond,  given  for  stay  of  execution,  does  not 
invalidate  bond  where  whole  sum  for  which  bond  was  given  was 
amount  of  debt  and  costs  of  execution,  p.  10. 

Rule  applied  In  Holt  v.  Lynch,  18  W.  Va.  671,  holding  that  where 
recital  sets  forth  larger  sum  than  is  due,  it  is  not  such  variance  as 
will  invalidate  bond,  but  judgment  should  be  given  for  amount 
actually  due. 

2  Or.  10-33,  2  L.  191,  FAW  v.  MARSTBLLBR. 

Contract  for  payment  of  distinct  sums  of  money  at  different 
times  is  of  the  nature  of  distinct  contracts,  and  an  action  of  debt 
lies  for  each  as  it  becomes  due,  p.  24. 

Cited  and  applied  in  Davis  v.  Preston,  C  Ala,  85,  as  to  contract  to 
pay  certain  sum  for  services  in  semi-annual  installments;  Broumel 
V.  Rayner,  68  Md.  60,  11  Atl.  834,  holding  that  where  contract  pro- 
vides for  paving  certain  streets,  waiver  as  to  some  streets  does  not 
impair  obligation  as  to  others. 

Parol  evidence  is  inadmissible  to  contradict  terms  of  deed,  p.  29. 

Applied  in  Warner  v.  Brinton,  29  Fed.  Cas.  238,  holding  void,  will 
containing  patent  ambiguity;  Ratliff  v.  Ellis,  2  Iowa,  63,  63  Am.  Dec 
473,  holding  parol  evidence  inadmissible  to  change  absolute  deed 
into  trust  deed,  in  absence  of  fraud,  accident  or  mlstalce. 

Construction  of  statutes.— Positive  and  explicit  provisions  in  a 
statute,  comprehending  In  terms  a  whole  class  of  cases,  are  not  to 
be  restrained  by  applying  to  those  cases  an  implication  drawn  from 
subsequent  words,  unless  such  implication  be  clear,  necessary  and 
irresistible,  p.  24. 

A  number  of  citing  cases  apply  this  rule:  National  Bank  v.  City 
of  St  Joseph,  24  Blatchf.  440,  31  Fed.  Rep.  218,  construing  statute 
providing  for  issue  of  bonds  by  city;  United  States  v.  Debs,  64  Fed. 
Rep.  749,  where  expression  "  in  restraint  of  trade  "  held  to  extendi 
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not  only  to  combiiiatlon  in  form  of  trusts,  bnt  also  to  combinations 
of  labor;  Bartlett  ▼.  Morris,  9  Port  268,  where  statute  anthoriziag 
alien  to  inherit  snch  estates  as  she  might  have  inherited  had  she 
not  been  an  alien,  held  not  to  hare  remored  alien  ancestor's  dis- 
ability to  transmit  property  to  her;  Mangham  v.  Cox,  29  Ala.  88, 
.holding  liability,  under  statute  providing  against  transportation  of 
slave  without  master's  written  consent,  to  extend  to  such  act  com- 
mitted unintentionally;  Simington  v.  State,  5  Ind.  484,  interpreting 
act  prescribing  jurisdiction  of  courts;  Leonard  v.  Wiseman,  81  Md. 
205,  construing  act  providing  for  bounty  to  volunteers  and  enlisted 
men,  holding  it  to  repeal  prior  statute  so  far  as  inconsistent;  Jim  v. 
State,  8  Mo.  167,  as  to  construction  generally;  Chamberlain  v.  West- 
em  Transportation  Ck>.,  44  N.  Y.  811,  4  Am.  Rep.  686,  holding  exemp- 
tion of  carrier  from  liability  for  loss  by  fire  of  "  any  goods  or  mer- 
chandise whatsoever,"  to  extend  to  baggage  of  passengers;  Stiles  ▼. 
Murphy,  4  Ohio,  97,  construing  statute  pi^scribing  effect  of  judg- 
ment as  lien;  and  in  Walden  v.  Lane,  1  Overt  75,  as  to  statute  limit- 
ing jurisdiction  of  Justices'  Courts. 

Construction  of  statutes.—  Where  a  case  Is  shown  to  be  out  of 
the  mischief  guarded  against,  or  out  of  the  spirit  of  the  law,  the 
letter  of  the  statute  will  not  be  deemed  so  unequivocal  as  to  abso- 
lutely exclude  another  construction,  p.  29. 

Principle  applied  In  Jim  v.  State,  8  Mo.  170,  construing  statute 
providing  for  change  of  venue  on  ground  of  interest  of  judge;  Ayers 
y.  Lawrence,  59  N.  Y.  199,  holding  that  under  act  for  "protection 
of  taxpayers  against  wrongful  acts  of  public  officers  or  agents" 
action  lay  to  prevent  unauthorized  act  by  special  commissioner. 

Contract—  Obligation  of  contract  to  pay  '*  current  money "  is 
satisfied  by  payment  of  that  which  the  law  recognises  as  money 
when  payment  is  due,  p..  32. 

.  Principle  affirmed  and  applied  in  Legal  Tender  Cases,  12  WalL 
548,  20  L.  311,  upholding  power  of  congress  to  make  United  States 
notes  legal  tender;  but  distinguished  in  dissenting  opinion,  Herbert 
V.  Eaton,  43  Ala.  553,  holding,  however,  that  true  criterion  is  value 
of  property  at  date  of  sale;  so  also  in  Bozeman  v.  Rose's  Bxrs.,  51 
Ala.  325;  Higglns  v.  Bear  River  Mining  Co.,  27  Cal.  161,  but  holding 
further  as  to  effect  of  agreement  to  pay  in  particular  kind  of  money; 
dissenting  opinion  in  Hepburn  v.  Griswold,  2  Duv.  (Ky.)  72,  major- 
ity holding  legal  tender  acts  unconstitutional;  Howe  v.  Nickerson, 
14  Allen,  402,  where  court  refused  to  enforce  specific  performance 
of  award  to  pay  certain  number  of  dollars  "  in  gold; "  applied  in 
George  v.  Concord,  45  N.  H.  448,  under  similar  facts.  Cited  in 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  454,  as  to  satisfaction  of 
mortgage;  Legal  Tender  Cases,  52  Pa.  St.  70,  where  rent  payable  in 
**  lawful  silver  money  "  held  satisfied  by  payment  in  treasury  notes; 
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Dealing's  Admx.  t.  Rucker,  18  Gratt  450,  as  to  note  taken  in  lien  ot 
payment  in  Confederate  currency.  Criticised  in  dissenting  opinion, 
Legal  Tender  Gases,  12  Wall.  661,  20  L.  848. 

2  Cr.  33,  2  L.  1»8,  OGLE  T.  LBB. 

Certiflcata  of  division.— Court  can  consider  only  questions  upon 
which  judges  below  divided  in  opinion,  p.  83. 

Cited  approvingly  on  this  point  in  Ward  v.  Chamberlain,  2  Black, 
434,  17  L.  323,  refusing  to  consider  irregularities  in  proceedings 
below;  dissenting  opinion,  Dow  v.  Johnson,  100  TJ.  S.  173,  25  L.  637, 
majority  holding  that  Circuit  Court  could  take  cognizance  of  certifi- 
cate of  division  in  a  case  not  within  its  jurisdiction,  in  first  instance; 
State  V.  Crocker,  5  Wyo.  308,  40  Pac.  684,  holding  that  although 
questions  may  be  reserved  before  judgment,  hearing  of  them  upon 
certificate  is  within  appellate  jurisdiction  of  higher  court 

Oertiflcate  of  division.— By  determination  of  questions,  parties 
are  not  precluded  from  bringing  writ  of  error  on  final  judgment 
below,  p.  33. 

Rule  applied  in  Daniels  v.  Railroad  Co.,  8  Wall.  255,  18  L.  225, 
dismissing  action  for  want  of  jurisdiction,  certificate  having  brought 
up  whole  case,  both  fact  and  law,  although  by  single  points  ^  Bagg 
V.  City  of  Detroit,  5  Mich.  70,  holding  that  it  is  no  objection  to 
jurisdiction  that  whole  matter  may  be  again  brought  up  on  appeal. 

Interlocutory  decree  may  be  reversed  by  court  at  any  time,  p.  33. 

Cited  approvingly  on  this  proposition  in  Griffin  v.  Oman,  9  Fla. 
47,  as  to  decree  directing  reference  for  purpose  of  ascertaining 
material  facts;  dissenting  opinion  in  County  of  Cook  v.  Canal  Co., 
131  111.  519,  23  N.  E.  632,  majority  holding  that  after  term  has  ex- 
pired, court  has  no  authority  at  subsequent  term  to  set  aside  decree 
granting  new  trial;  Deickhart  v.  Rutgers,  45  Mo.  136.  as  to  decree 
directing  payment  of  sum  to  be  ascertained  by  referee. 

2  Cr.  33-64,  2  L.  199,  PENNINGTON  v.  COXB. 

Construction  of  statutes.— Every  part  of  an  act  must  be  con- 
sidered to  discover  intent  of  legislature,  p.  52. 

This  rule  has  been  applied  in  the  following  citing  cases,  constru- 
ing various  statutes:  United  States  v.  Freeman,  3  How.  565,  11  L. 
728;  dissenting  opinion,  Henderson's  Distilled  Spirits,  14  Wall.  68, 
20  L.  820;  Arthur  v.  Lahey,  96  TJ.  S.  117,  24  L.  767;  Wilson  v.  Rous- 
seau, 1  Blatchf.  84,  F.  C.  17,832;  In  re  Jayne,  28  Fed.  Rep.  424;  Cross 
V.  Seeberger,  30  Fed.  Rep.  428;  Van  Patten  v.  Chicago,  eta.  Ry.  Co., 
81  Fed.  Rep.  547;  Eslava's  Heirs  v.  Boiling,  22  Ala.  736;  State,  ex 
rel.  y.  Commissioners,  20  Fla.  432;  Akin  v.  Freeman,  49  Ga.  54; 


I 


2  Or.  04-126  .  Notes  on  U.  S.  Reports.  186 

« 

Lyles  ▼.  Barnes,  40  Miss.  609;  Lamed  y.  Ck>rle7,  43  Miss.  695;  N.  O. 
J.  A  G.  N.  By.  Ck>.  y.  Eyans,  49  Miss.  788;  Jim  y.  State,  8  Mo.  167, 
170;  State  y.  Delesdenler,  7  Tex.  106. 

2  Or.  64-126,  2  L.  208,  MUBBAY  y.  THB  GHABMING  BETSBY. 

Construction  of  acts  of  congress.—  An  act  of  congress  ought  neyer 
to  be  construed  to  ylolate  the  law  of  nations,  If  any  other  possible 
construction  remains,  p.  118. 

Olted  and  applied  In  opinion  rendered  by  Appleton  and  Kent,  JJ., 
to  house  of  representatiyes,  declaring  "  personal  liberty  acts  "  con- 
stitutional, 46  Me.  587;  Ex  parte  Blumer,  27  Tex.  740,  holding  for- 
eigners not  domiciled  In  Oonfederate  States  not  liable  to  enrollment 
under  conscript  laws. 

Admiralty  forfeiture.— Vessel  and  cargo  belonging  to  one,  who, 
though  bom  In  the  United  States,  was  resident. of  Danish  Island, 
and  had  taken  oath  of  allegiance  to  king  of  Denmark,  Is  not  liable 
to  forfeiture  under  act  suspending  Intercourse  with  France,  p.  120. 

Cited  and  rule  applied  In  Sands  y.  Knox,  3  Or.  503,  2  L.  512,  hold- 
ing that  nonintercourse  act  Imposed  no  liability  upon  United  States 
yessels  sold  bona  fide  to  foreigners,  while  act  In  fov*ce;  United  States 
y.  Wong  Kim  Ark,  169  U.  S.  658,  42  L.  894,  18  S.  Gt  460,  holding 
child  born  of  Chinese  parents  resident  In  this  country,  to  be  citizen 
within  meaning  of  fourteenth  amendment;  Comltls  y.  Parkerson,  56 
Fed.  Rep.  558,  holding  actual  remoyal  from  country  and  acquisition 
of  domicile  elsewhere  to  be  condition  precedent  to  expatriation; 
Schooner  Amado  and  Cargo,  1  Newb.  407,  F.  G.  12,005,  holding  liable 
to  forfeiture,  vessel  owned  by  Frenchman  domiciled  In  Mexico,  with 
which  country  United  States  was  at  war;  dissenting  opinion  In  Amy 
y.  Smith,  1  Litt.  (Ky.)  341,  majority  holding  free  negro  not  citizen 
by  reason  of  birth  In  this  country;  Lyndon  y.  Danville,  28  Vt  816, 
holding  that  alien  bom  does  not  have  settlement  in  State  which  his 
father  had,  if  before  birth  of  child,  father  removed  Into  foreign 
Jurisdiction  and  did  not  return.  Cited  in  general  discussion  of 
subject  in  note  to  The  Mary  and  Susan,  1  Wheat  55,  4  L.  35,  n.; 
United  States  y.  One  Hundred  and  Fifty-nine  Packages,  27  Fed. 
Gas.  286,  290. 

SeiEurey  probable  cause  for.— To  constitute  probable  cause  there 
must  have  been  substantial  reason  for  believing  vessel  to  have  been, 
wholly  or  In  part,  an  American  vessel,  within  description  of  act,  or 
hired  or  employed  by  Americans,  or  sold  for  purpose  of  carrying 
on  trade  prohibited,  p.  121. 

Cited  in  The  George,  1  Mason,  27,  F.  0.  5,328,  holding  sufficient 
circumstances  which  warrant  reasonable  suspicion  of  illegal  con- 
duct; Burke  y.  Trevitt,  1  Mason,  102,  F.  0.  2,163,  where  officer  of 
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reyenae,  seizing  yessel  under  probaole  cause,  beld  liable  only  for 
ordinary  neglect;  The  Ship  La  Manche,  2  Sprague,  224,  F.  O.  8,004, 
holding  probable  cause  to  be  excuse,  although  yessel  acted  Inyolun- 
tarily,  and  was  misled  by  mistakes  of  reyenue  officers  of  captor's 
goyemment;  Williams  y.  Delano,  155  Mass.  14,  28  N.  B.  1123,  hold- 
ing further  pendency  of  libel  for  forfeiture  of  yessel  to  be  bar  to 
action  of  conyersion  against  captor.  Cited  approyingly,  but  with- 
out  particular  application  in  The  Marianna  Flora,  3  Mason,  128, 
F.  0.  9,080,  and  Shattuck  v.  Malley,  1  Wash.  247,  F.  0.  12,714. 

ICeasure  of  damages  for  illegul  seizure  is  actual  prime  cost  of 
yessel  and  cargo,  with  interest  thereon,  including  insurance  actually 
paid,  and  such  expenses  as  necessarily  inured  in  bringing  yessel  into 
port,  p.  125. 

Bule  applied  in  Manro  y.  Almeida,  10  Wheat  486,  6  L.  372,  hold- 
ing further  that  damages  are  decreed  against  person  of  libellant; 
The  Scotland,  105  U.  S.  36,  26  L.  1005,  holding  that  if  cargo  has 
no  market  yalue  in  place  of  shipment,  measure  is  price  at  port  of 
destination  with  fair  deduction  for  profits  and  charges;  The 
Schooner  Liyely  and  Cargo,  1  GalL  322,  F.  C.  8,403,  holding  sup- 
posed loss  of  cargo  not  to  be  item  of  damages;  in  Dyer  y.  I^ational 
etc.,  Co.,  14  Blatchf.  489,  F.  C.  4,225,  and  in  the  Mary  J.  Vaughn, 
2  Ben.  50,  F.  C.  9,217,  ruling  similarly  in  action  for  damages  for 
loss  of  yessel  in  collision;  also  in  Pacific  Ins.  Co.  y.  Conrad,  1  Bald. 
143,  F.  C.  10,647,  sustaining  right  of  holder  of  goods  on  resppndentia 
bond,  to  recoyer  for  illegal  seizure;  The  Propeller  Oalatea,  6  Ben. 
262,  F.  C.  5,185,  holding  further  that  report  of  commission  to  assess 
damages  should  state  items  explicitly;  The  Aleppo,  7  Ben.  125,  F.  O. 
158,  holding  that  where  contract  price  of  cargo  includea  expenses 
for  drayage,  charges  for  brokerage,  and  commissions  and  consul's 
certificates,  they  should  be  allowed  as  part  of  prime  cost  Cited 
approyingly  in  discussion  of  general  subject  in  Malley  y.  Shattuck, 
8  Or.  489,  2  L.  608. 

Defect  apparent  on  face  of  report  assessing  damages  is  not  cured 
by  failure  of  party  to  except  to  it  p.  125. 

Cited  to  same  eftect  in  Whitehead  y.  Perie,  15  Tex..  15,  as  to  ac- 
count of  auditor,  which  failed  to  state  items  as  required  by  statute. 

Miscellaneous  citations.— Cited  in  Price  y.  Thornton,  10  Mo.  138, 
on  point  that  owners  of  yessel  are  liable  for  tortious  acts  of  master, 
unless  they  are  acts  of  piracy.  Cited  erroneously  in  Turley  t. 
Dreyfus,  33  La.  Ann.  887. 

2  Cr.  126.  2  L.  229,  CAPRON  v.  VAN  NOORDEN 

Jurisdiction  of  United  States  courts.— Circuit  Court  has  not 
jurisdiction  where  record  does  not  show  affirmatiyely  that  plaintiff 
is  an  alien  or  a  citizen  of  a  particular  State,  p.  126. 
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▲  number  of  citations  approve  and  apply  this  principle:  Brown 
▼.  Keene,  8  Pet  116,  8  L.  886,  holding  insnfflcient,  allegation  that 
party  is  "  resident  of  Louisiana; "  Bank  of  U.  8.  ▼.  Moss,  6  How. 
89,  12  li.  835,  holding,  howeyer,  that  where  declaration  contains 
special  and  common  counts,  and  jurisdiction  is  not  apparent  as  to 
special  counts.  If  common  counts  are  sustained  court  will  not  set 
aside  Judgment  unless  objection  made  during  trial;  dissenting 
opinion,  Marshall  y.  B.  &  O.  B.  B.  Ck>.,  16  How.  340,  14  L.  964, 
majority  holding  sufficient,  averment  that  "  defendants  are  a  body 
corporate  created  by  legislature  of  Maryland; "  BOrs  y.  Preston,  111 
U.  8.  263,  28  L.  422,  4  8.  Ot.  412,  holding  alienJEige  not  presumable 
from  mere  fact  that  party  is  consul  in  this  country  of  foreign  gov- 
ernment; Stuart  v.  Easton,  156  U.  8.  47,  89  L.  341,  15  8.  Ct.  268. 
holding  insufficient,  allegation  that  plaintiff  is  **  a  citizen  of  Londou« 
England;"  Brown  v.  Noyes,  2  Wood.  A  M.  80,  P.  0.  2,023,  wher^ 
court  held  to  have  prima  facie  jurisdiction  where  diverse  citizenship 
alleged;  Parkhurst  v.  Kinsman,  3  Wood.  &  M.  174,  F.  O.  10,761. 
holding  insufficient,  allegation  that  party  is  "commorant"  in  a 
8tate;  Berlin  v.  Jones,  1  Woods,  639,  F.  O.  1,343,  holding  averment 
that  defendant  is  citizen  of  Southern  District  of  Alabama,  equiva- 
lent to  averment  that  he  is  citizen  of  State  of  Alabama;  Donaldson 
T.  Hazen,  Hemp.  424,  F.  C.  3,984,  holding  further  that  the  record 
must  show  one  of  parties  to  be  citizen  of  State  where  action  brought; 
Speigle  V.  Meredith,  4  Biss.  126,  F.  0.  13,227,  holding  insufficient, 
an  avei;ment  that  residence  of  some  of  defendants  is  unknown; 
Fideliter  v.  United  States,  1  Sawy.  156;  1  Abb.  (U.  8.)  579,  F.  O.  4,755, 
holding  that  where  seizure  of  vessel  is  jurisdictional  fact,  it  must 
be  alleged;  also  in  Commissioners'  Court  v.  Thompson,  18  Ala.  697, 
holding  that  in  order  to  establish  jurisdiction  of  a  County  Court  of 
roads,  it  must  appear  affirmatively  that  road  Is  within  county;  dis- 
senting opinion.  Ex  parte  Holman,  28  Iowa,  156,  on  point  that  con- 
sent  cannot  confer  jurisdiction,  majority  holding  that  mandamus 
is  not  in  nature  of  a  new  and  original  action,  but  ancillary  to  an 
original  action;  Ingraham  v.  Arnold,  1  J.  J.  Marsh.  407,  as  to  aver- 
ment of  jurisdictional  facts  where  jurisdiction  of  court  special  and 
limited;  Beebe  v.  Armstrong,  11  Mart  (O.  8.)  411,  as  to  averments 
in  petition  for  removal  of  cause;  Klein  v.  Pillsbury,  29  La.  Ann. 
790,  applying  principle  in  holding  that  where  statute  prescribes  form 
of  warrant  any  other  form  is  of  no  effect;  North  River  Steamboat 
Co.  V.  Hoffman,  5  Johns.  Ch.  303,  holding  that  cause  cannot  be  re- 
moved to  Circuit  Court  where  some  of  parties,  plaintiffs  and  de- 
fendants respectively,  are  citizens  of  same  State;  Myers  v.  Berry,  8 
Okl.  618,  41  Pac.  582,  holding  jurisdiction  of  subject-matter  !• 
determined  from  allegations.  The  principal  case  has  also  been  cited 
in  the  following  cases  discussing  the  general  subject  Dred  Scott 
V.  Sandford,  19  How.  402,  430,  15  L.  699,  711;  dissenting  opinion, 
Salisbury  t.  State,  6  Conn.  106;  Wandllng  ▼.  Straw,  26  W.  Va.  70a 
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Appeal  and  error.—  Plaintiff  may  assign  for  error,  want  of  Juris* 
diction  of  court  In  which  he  Instituted  suit,  p.  126. 

Discussed  and  affirmed  in  Dred  Scott  y.  Sandford,  19  How.  478, 
518,  666, 15  L.  729,  748,  768.  Cited  in  M.  0.  &  L.  M.  Ry.  Ck>.  y.  Swan, 
111  U.  S.  382,  883,  28  L.  464,  4  S.  Gt  511,  512,  where  plaintiff  alleged 
citisenship  of  defendant  as  unknown;  also  in  Mexican,  etc.,  R.  R. 
Go.  y.  Davidson,  157  U.  S.  208,  39  L.  675,  15  S.  Gt  565,  on  same 
point;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  406.  P.  G. 
15,867,  holding  .further  that  objection  may  be  made  at  any  time; 
likewise  in  Van  Antwerp  v.  Hubbard,  7  Blatchf.  441,  F.  G.  16,826; 
Bobyshall  v.  Oppenheimer,  4  Wash.  483,  F.  G.  1,592,  holding,  no 
Inference  in  favor  of  jurisdiction  can  be  drawn  from  trial  and 
judgment  of  cause;  so  also  in  The  John  G.  Sweeney,  55  Fed.  Rep. 
541,  dismissing  libel  after  hearing  on  merits;  Wabash  Ry.  Go.  y. 
Barbour,  73  Fed.  Rep.  516,  43  U.  S.  App.  102,  as  to  removal  to  court 
lacking  jurisdiction;  Hale  v.  Cro well's  Admx.,  2  Fla.  538,  539,  50  Am. 
Dec.  300,  303,  allowing  appeal  from  judgment  In  action  upon  joint 
contract,  against  one  defendant,  after  action  discontinued  as  to 
others;  Teal  v.  Russell,  2  Scam.  321,  holding  it  to  be  error  to  take 
final  judgment  against  parties  defaulting  in  action  against  several, 
before  plea  filed  by  others  disposed  of;  Jones  v.  Wight,  4  Scam.  339, 
39  Am.  Dec.  418,  as  to  plaintlflTs  right  to  bring  error  when  judgment 
rendered  In  his  favor,  in  order  to  allow  him  to  commence  new  ac- 
tion; Thayer  v.  Finley,  36  IlL  264,  where  entry  of  confession  of 
judgrment  without  consent  of  plaintiff  held  to  be  error;  Jordan  v. 
Dennis,  7  Met  590,  as  to  judgment  in  replevin  rendered  in  Justice 
Gourt;  Downing  v.  Still,  43  Mo.  318,  holding  void,  judgment  rendered 
by  court  lacking  jurisdiction;  also  in  Bvans  v.  Ills,  7  Ohio  St  235, 
and  Abrams  v.  Jones,  4  Wis.  808,  on  same  point  Gited  approvingly 
in  Ricks  V.  Hall,  4  Port  180;  Jim  v.  State,  3  Mo.  163,  168,  discus- 
ing  subject  of  appeal  generally.  Gited  also  in  dissenting  opinion, 
Lincoln,  etc..  Mining  Go.  v.  District  Gourt,  7  N.  Mex.  530,  38  Pac^ 
594,  but  application  not  apparent 

Distinguished  in  Monti  v.  Bishop,  3  Golo.  607,  where  appeal  de- 
nied defendant  in  equity  who  obtained  affirmative  relit»f  upon 
answer  praying  only  to  be  "  hence  dismissed;  "  Ward  y.  Bull,  1  Fla. 
275,  refusing  to  allow  appeal  where  error  one  of  fact 

2  Gr.  127-169,  2  L.  229,  HEAD  y.  PROVIDBNGB  INSURANGB  GO. 

Corporations.— Gorporate  powers  are  derived  from  the  charter 
and  can  be  exercised  only  in  the  manner  authorized  by  it  pp. 
166-168. 

The  citations  show  this  to  be  a  great  leading  case  upon  this 
proposition,  and  affirm,  follow  and  apply  the  doctrine  in  a  variety 
of  ways:  United  States  Bank  v.  Dandridge,  12  Wheat  98,  101,  6 
Lk.  564,  565,  holding  however,  that  when  by-laws  provide  for  accept- 
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ance  of  cashier's  bond,  such  provision  is  merely  directory,  and  ac- 
ceptance not  a  condition  precedent  to  legal  i>erformance  of  duties; 
Bank  of  Augusta  v.  Barle,  13  Pet  587,  10  L.  807,  holding  power  to 
purchase  bills  of  exchange  includes  foreign  bills;  Perrine  t.  Chesa- 
peake, etc..  Canal  Co.,  9  How.  184,  13  L.  97,  where  power  to  take 
toll  for  commodities  held  not  to  include  power  to  take  toll  for  vessel 
or  passengers;  Pearce  v.  Madison,  etc.,  R.  R.  Co.,  21  How.  444,  16 
L.  185,  holding  power  to  do  all  necessary  to  construct  lines  does 
not  include  power  to  consolidate;  dissenting  opinion,  Rogers  v.  City 
of  Burlington,  8  Wall.  669,  18  L.  84,  as  to  power  of  municipal  cor- 
poration to  borrow  money;  Sumner  v.  Marcy,  3  Wood.  St  M.  112,  P. 
C.  13,609,  holding  powers  of  lumber  corporation  do  not  include  power 
to  purchase  stock  in  bank  for  purpose  of  securing  control;  Russell 
V.  Topping,  6  McLean,  197,  F.  C.  12,163,  as  to  powers  of  bank  to  hold 
real  estate;  Alabama,  etc.,  R.  R.  v.  Jones,  5  Bank.  Reg.  106,  1  Fed. 
Cas.  278,  where  corporation  was  not  authorized  to  carry  on  business 
necessary  to  bring  it  within  bankruptcy  act,  and  proceedings  dis- 
missed; Hitchcock  V.  City  of  Galveston,  2  Woods,  286.  F.  C.  6,532, 
applying  principle  to  municipal  corporation  in  exercise  of  powers 
to  construct  and  repair  sidewalks;  Merrill  v.  Monticello,  138  U.  S. 
687,  84  L.  1075,  11  S.  Ct  446,  construing  strictly  section  in  municipal 
charter  providing  method  of  issuing  bonds;  Pullan  v.  Railroad  Co., 
4  Biss.  41,  F.  C.  11,461,  holding  void,  a  mortgage  of  corporate  fran- 
chise, power  to  execute  such  mortgage  not  being  inferable  from 
power  to  mortgage  "road,  income  and  other  property;"  Laclede 
Fire  Brick  Co.  v.  Hartford,  etc.,  Ins.  Co.,  60  Fed.  Rep.  358,  19  U.  S. 
App.  510,  as  to  manner  of  executing  policies;  City  of  Superior  v. 
Morton,  63  Fed.  Rep.  359,  24  U.  S.  App.  59,  construing  strictly  pro- 
vision in  municipal  charter  prescribing  mode  of  executing  contracts; 
Citizens'  Ry.  Co.  v.  City  Ry.  Co.,  64  Fed.  Rep.  654,  as  to  provision  in 
charter  regarding  use  of  city  streets;  First  National  Bank  v.  Citizens' 
Bank,  9  Fed.  Cas.  87,  holding  that  bank  authorized  to  receive  de- 
posits generally  could  not  receive  special  deposit  in  nature  of  wager 
to  be  paid  to  one  of  two  persons  upon  certain  contingency. 

The  authority  of  this  case  throughout  the  State  courts  is  attested 
by  the  following:  State  v.  Stebbins,  1  Stew.  307,  as  to  inability  of 
corporation  to  exercise  of  banking  powers  in  absence  of  express 
authorization;  State  v.  Mayor,  etc.,  of  Mobile,  5  Port  310,  30  Am. 
Dec.  567,  where  power  to  regulate  width  of  streets  generally  held 
not  to  apply  to  street  whose  width  is  fixed  by  charter;  Smith  v.  In- 
surance Co.,  4  Ala.  561,  as  to  section  of  charter  prescribing  method 
of  investing  corporation  capital;  Bx  partQ  Burnett,  80  Ala.  465. 
where  power  to  fix  price  of  liquor  licenses  held  not  to  authorize 
fixing  of  prohibitory  license;  City  of  Selma  v.  Mullen,  46  Ala.  414, 
sustaining  power  of  citv  to  contract  by  parol  where  manner  not 
otherwise  prescribed;  Lindauer  v.  Insurance  Co.,  13  Ark.  471,  holding 
that  agreement  to  cancel  policy  must  be  executed  in  same  manner 
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as  that  prescribed  for  execution  of  policies;  Dunbar  v.  Alcalde,  etc., 
of  San  Francisco,  1  Oal.  356,.  as  to  act  of  city  officers  in  destroying 
building  to  arrest  progress   of  fire;   Holland   v.   San    Francisco, 
7    Oal.    375,    as    to    method    prescribed    for    sale    of    city    prop- 
erty;  but   see   also   McCracken    v.    San    Francisco,    16   Oal.    619. 
overruling  preceding  case  under  similar  facts;  Zottman  v.  San  Fran- 
cisco, 20  Cal.  102,  81  Am.  Dec.  101,  construing  strictly,  provision 
regulating  method  of  awarding  contracts  for  public  improvements; 
also  in  French  v.  Teschemaker,  24  Cal.  550.  as  to  method  prescribed 
for  investing  city  funds,  citing  preceding  case;  Hartford  Bank  v. 
Hart,  3  Day,  495,  as  to  power  of  banking  corporation  to  discount 
notes;  Weston  v.  Bstey,  22  Colo.  344,  45  Pac.  370,  denying  power 
of  bank  to  enter  into  contract  to  engage  in  mining;  New  York  Fire- 
men Ins.  Co.  V.  Ely,  5  Conn.  568,  ^  Am.  Dec.  101,  holding  prohibi- 
tion in  charter  against  exercising  banking  powers  includes  loaning 
of  money;  Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  556,  as  to  method 
of  assessing  taxes  prescribed  in  city  charter;  Berlin  v.  New  Britain, 
9  Conn.  180,  construing  strictly  limitations  on  city  power  to  regulate 
streets;  dissenting  opinion.  Philadelphia  Loan  Co.   v.  Towner.   13 
Conn.  267,  majority  holding  that  where,  under  statute,  contracts 
tainted  with  usury  were  not  absolutely  void,  charge  by  corporation 
,  of  greater  interest  than  that  prescribed  in  the  charter  did  not  render 
contract  void;  dissenting  opinion,  Stamford  Bank  v.  Ferris,  17  Conn. 
275.  majority  holding  transfer  of  stock  to  cashier  in  his  own  name, 
effective  as  transfer  to  bank;  Couch  v.  Insurance  Co..  38  Conn.  187. 
9  Am.  Rep.  379,  holding  further  as  to  inability  of  corporation  to 
waive  provisions  in  charter;  also  in  dissenting  opinion.  Southern 
Ins.  &  Trust  Co.  v.  Lanier,  5  Fla.  171,  on  same  point;  American 
Colonization  Society  v.  Gartrell,  23  Ga.  452.  where  corporation  em- 
powered to   receive  property   for  the  purpose  of  colonizing   free 
negroes,  held  not  capable  of  taking  slaves  under  a  will,  for  purpose 
of  sending  them  to  Africa;  Betts  v.  Menard,  Breese,  400.  denying 
right  of  municipality  to  grant  ferry  privileges  to  corporation,  charter 
providing  for  grant  to  "  person; "  Metropolitan  Bank  v.  Godfrey,  23 
111.  552,  as  to  right  of  banking  corporation  to  hold  real  property 
under  charter;  Doe  v.  Chunn,  1  Blackf.  337,  holding  that  power  of 
municipal  corporation  to  sell  land  for  delinquent  taxes  confers  no 
power  to  execute  conveyance;  Leonard  v.  Insurance  Co.,  97  Ind.  304, 
construing  strictly  authorization  to  insure  unincumbered  property; 
Presbyterian,  etc..  Fund  v.  Allen,  106  Ind.  596,  7  N.  B.  319,  where 
provisions  as   to   method  of  contracting  held   to    be   mandatory; 
City  of  Davenport  v.  Kelley,  7  Iowa,  106,  as  to  exercise  by  municipal 
corporation  of  powers  incidental  to  granted  powers;  Coles  v.  Insur- 
ance Co.,  18  Iowa,  429,  holding  that  insurance  corporation  cannot 
be  sued  upon  policy  annulled  pursuant  to  charter;  dissenting  opin- 
ion. Cook  V.  School  District,  40  Iowa,  446,  majority  holding  defend- 
ant liable  on  parol  contract  for  employment  of  teacher,  although 
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statute  provided  that  such  contracts  be  in  writing;  Bank  of  U.  8.  v. 
Norvell,  2  A.  K.  Marsh.  102,  holding  corporation  confined  to  char- 
ter powers  in  suing  on  note;  Breaux  t.  Parish  of  Iberyille,  23  La. 
Ann.  236,  as  to  power  of  officers  to  bind  city  by  issuing  notes;  Lay- 
cock  V.  City,  35  La.  Ann.  477,  demytng  power  of  city  council  to 
ratify  unauthorized  contract  for  purchase  of  gas,  although  city  had 
received  benefit;  dissenting  opinion,  Bragdon  v.  Insurance  Co.,  42 
Me.  267,  majority  holding  that  custom  may  change  rule;  Weckler 
V.  The  Bank,  42  Md.  590,  20  Am.  Rep.  101,  as  to  power  of  banking 
corporation  to  sell  bonds  on  commission;  approved  in  Perry  v. 
House  of  Refuge,  63  Md.  23,  52  Am.  Rep.  498,  ruling  similarly  in 
holding  corporation  not  liable  for  unauthorized  assault  by  officers; 
Mclntyre  v.  Ingraham,  35  Miss.  55,  where  power  to  assign  notes 
held  not  implied  from  general  p%wer  to  hold  property;  Mobile,  etc, 
R.  R.  Co.  V.  Franks,  41  Miss.  511,  holding  that  railroad  corporation 
cannot  limit  common-law  liability  as  carriers;  Plahto  v.  Insurance 
Co.,  38  Mo.  255,  holding  by-laws  to  govern  strictly  method  of  issu- 
ing policies;  Ruggles  v.  Collier,  43  Mo.  375,  as  to  provision  in  city 
charter  prescribing  method  of  regulating  street  paving;  Matthews 
V.  Skinner,  62  Mo.  332,  21  Am.  Rep.  427,  construing  strictly  charter 
provision  as  to  holding  of  land;  Lebcher  v.  Commissioners,  etc.,  9 
Mont  320,  23  Pac.  714,  as  to  power  of  county  to  regulate  mode  of 
oaring  for  poor;  Trustees  v.  Peaslee,  15  N.  H.  331,  as  to  powers  of 
trustees  of  charitable  corporation;  Bergen  v.  Clarkson,  6  N.  J.  L.  364, 
construing  strictly  provision  in  city  charter  regulating  method  of 
levying  taxes;  Paxson  v.  Sweet,  13  N.  J.  L.  203,  as  to  implied  powers 
of  municipal  corporation;  Beatty  v.  Insurance  Co.,  2  Johns.  114,  3 
Am.  Dec.  403,  as  to  provision  regulating  method  of  paying  losses: 
Hosack  V.  College  of  Physicians,  5  Wend.  552,  holding  corporation 
Incompetent  to  transact  business  on  days  other  than  those  specified 
in  charter;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  484,  24  Am. 
Dec.  55,  holding  corporation  not  estopped  to  deny  capacity  to  exe- 
cute unauthorized  contracts;  Saflford  v.  Wyckoflf,  4  Hill,  448,  con- 
struing statute  regulating  method  of  issuing  bills  of  exchange  by 
banks;  Bard  v.  Chamberlain,  3  Sandf.  Ch.  33,  holding  that  in  action 
at  law,  corporation  must  allege  powers;  see  also  dissenting  opinion 
in  Curtis  v.  Leavitt,  15  N.  Y.  257,  270;  Crocker  v.  Whitney,  71  N.  Y. 
166,  construing  strictly  provision  in  national  bank  act,  limiting 
amount  of  real  estate  to  be  held  by  bank;  State  v.  Railroad  Co., 
Busbee's  Law,  236,  holding  indictment  against  railroad  corporation 
must  allege  powers  and  duties;  Commissioners  of  Gallia  County  v. 
Holcomb,  7  Ohio,  232,  as  to  right  of  municipal  corporation  to  bring 
action  not  among  those  authorized  by  charter;  Bank  of  ChiUicothe 
V.  Town  of  ChiUicothe,  7  Ohio  (Pt  2),  36,  30  Am.  Dec.  187,  where 
power  to  eftect  public  improvements  held  to  include  power  to  bor- 
row money  necessary  for  such  purpose;  Bank  of  ChiUicothe  y. 
Swayne,  8  Ohio,  287,  32  Am.  Dec.  715,  holding  violation  of  prohibi- 
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tion  against  nsurions  interest  renders  contract  Toid;  State  t.  Gran- 
ville, etc.,  Society,  11  Ohio,  12,  holding  express  words  necessary  to 
confer  banking  powers;  Oyermyer's  Lessee  y.  Williams,  15  Ohio,  31, 
as  to  power  of  railroad  corporation  to  hold  real  estate;  Straus  t. 
•  Insurance  Co.,  5  Ohio  St  62,  as  to  limitations  on  investment  of 
capital;  Vanatta  v.  The  Bank,  9  Ohio  St  34,  as  to  method  prescribed 
for  discounting  notes;  Weckerley  t.  Lutheran  Congregation,  3  Rawle, 
181,  holding  further  as  to  liability  of  corporation  for  acts  of  officers; 
Fowler  v.  S<;ully,  72  Pa.  St  461,  13  Am.  Rep.  702,  construing  section 
of  national  currency  act  prescribing  kind  of  securities  on  which 
banks  might  loan;  Maldne  v.  Philadelphia,  147  Pa.  St  420,  23  Atl.  629, 
as  to  method  of  contracting  for  public  improvements;  Boston,  etc., 
E.  R.  Co.  V.  New  York,  etc.,  R.  R.  Co.,  13  R.  I.  273,  holding  that 
power  limited  to  performance  of  single  act  does  not  exist  after 
performance  of  act;  Ferguson  ▼.  Halsell,  47  Tex.  423,  holding  void, 
sale  of  county  property  at  private  sale,  where  statute  provided  for 
public  sale  at  auction  in  all  cases:  Noel  v.  San  Antonio,  11  Tex. 
Civ.  App.  585,  33  S.  W.  266,  holding  bond  issue  invalid  where 
provision  not  made  for  payment  of  interest  as  required  by  statute; 
Hardware  Co.  v.  Manufacturing  Co.,  86  Tex.  150,  24  S.  W.  17.  hold- 
ing void,  deed  executed  by  insolvent  corporation;  Whitney  v.  Bank, 
50  y t  400,  28  Am.  Rep.  510,  holding  that  national  bank  has  no  power 
to  execute  contract  of  bailment  and  so  is  not  liable  for  loss  of 
property;  Amott  v.  Spokane,  6  Wash.  St  447,  33  Pac.  1065,  as  to 
method  of  contracting  for  public  improvements;  Pennsylvania,  etc., 
Co.  V.  Board  of  Education,  20  W.  Va.  365,  and  Bxchange  Bank  ▼. 
Lewis  County,  28  W.  Va.  287,  on  same  point;  Janesville  Bridge  Co. 
V.  Stoughton,  1  Pinn.  672,  holding  that  grant  of  power  to  erect 
bridge  is  not  exclusive  unless  so  expressed. 

The  principal  case  Is  also  cited  In  the  following  cases  discussing 
the  general  subject:  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  68,  6 
L.  554;  Hartford,  etc.,  R.  R.  Co.  ▼.  Kennedy,  12  Conn.  508;  White 
V.  Howard,  38  Conn.  360;  Oifford  ▼.  Livingston,  2  Denio,  395;  Dous- 
man  v.  Milwaukee,  1  Pinn.  83;  Mackey  v.  Mackey,  29  Gratt  168. 

Distinguished  in  Planters'  Bank  v.  Sharp,  6  How.  322,  12  L.  456, 
holding  void  statute  prohibiting  bank  from  transferring  notes  by 
indorsement  charter  having  empowered  bank  to  "  hold  and  dispose 
of"  property,  real  and  personal  (but  see  dissenting  opinion,  p.  337, 
12  L.  462).  Rule  modified  in  Campbell  v.  Mining  Co.,  51  Fed.  Rep. 
4,  7,  holding  mere  failure  to  exercise  powers  in  manner  prescribed 
renders  acts  voidable  only;  German  Ins.  Co.  v.  City  of  Manning, 
78  Fed.  Rep.  902,  holding  city  estopped  from  denying  validity  of 
bonds  signed  by  officers  not  authorized,  in  absence  of  mandatory 
requirement  as  to  signing;  likewise  in  Market  Bank  v.  Smith,  16 
Fed.  Cas.  758,  holding  that  charge  of  greater  interest  than  amount 
allowed  by  charter  does  not  avoid  entire  contract  Distinguished 
in  Hitchcock's  Admr.  ▼.  Bank,  7  Ala.  484,  where  limitation  as  to 

13 


\ 


2  Or.  170-179  Notes  on  U.  S.  Reports  194 

rate  of  interest  to  be  charged  in  State  of  incorporation,  held  not  to 
apply  to  contract  made  elsewhere.  Limited  in  Bulkley  ▼.  Derby,  2 
Conn.  256,  where  usage  held  to  render  valid  contracts  not  made 
pursuant  to  charter;  so  also  in  Warren  y.  Insurance  Co.,  16  Me.  449» 
450,  451,  33  Am.  Dec.  678,  679,  680.  Rule  modified  In  Wiley  v.  Star- 
buck,  44  Ind.  310,  312,  holding  violation  of  provision  regulating  rate 
of  interest  does  not  render  contract  entirely  void;  Sanborn  v.  Insur- 
ance Go.,  16  Gray,  454,  77  Am.  Dec.  421,  holding  that  although  char- 
ter requires  policies  to  be  in  writing,  preliminary  insurance  may  be 
effected  by  parol.  Limited  in  Barnes  v.  Bank,  19  N.  T.  163,  where 
bank  held  liable  on  note,  although  not  executed  in  accordance  with 
banking  law;  Cincinnati  v.  Cameron,  33  Ohio  St.  363,  holding  rule 
not  to  apply  to  executed  contracts,  corporation  having  received  bene- 
fit. Distinguished  in  Trimmier  v.  Bomar,  20  S.  O.  362,  where  pro- 
visions regarding  manner  of  holding  elections  held  to  be  merely 
directory;  Parker  v.  Building  &  Loan  Assn.,  19  W.  Va.  759,  hold- 
ing that  where  association  is  authorized  to  loan  to  members  only. 
It  may  enforce  contract  against  one  who  has  acted  as  member,  but 
never  signed  constitution. 

2  Cr.  170-179,  2  L.  243,  LITTLE  ▼.  BARRBMB. 

Illegal  acts.—  Commission  of,  is  not  Justified  by  authorization  or 
command  of  superior,  p.  179. 

Cited  and  principle  applied  in  In  re  Cooper,  143  U.  S.  500, 36  L.  241, 
12  S.  Ct.  459,  discussing  cases  on  general  subject;  Belknap  v.  Schlld, 
161  U.  S.  18,  40  L.  602,  16  S.  Ct  445,  as  to  personal  liabiUty  of 
officers  of  the  United  States  for  infringement  of  patent,  although 
acting  under  orders;  Hendricks  v.  Gonzalez,  67  Fed.  Rep.  353,  35 
U.  S.  App.  127,  holding  collector  of  customs  not  Justified  in  refusing 
clearance  papers,  although  acting  under  instructions  from  secretary 
of  treasury  In  so  doing;  Averill  v.  Tucker,  2  Cr.  0.  O.  545,  Fed.  Cas. 
670,  holding  treasurer  of  United  States  to  be  public  agent  and  not 
liable  as  such  as  garnishee  of  employee  of  government;  United  States 
V.  Bright,  24  Fed.  Gas.  1238,  holding  militia  officer  liable  for  inter- 
fering with  arrest  by  United  States  marshal,  although  acting  under 
orders  from  governor;  Christian  County  Court  v.  Rankin,  2  Den. 
604,  87  Am.  Dec.  507,  as  to  acts  of  Confederate  soldiers  in  destroying 
public  building;  Hogue  v.  Penn,  3  Bush,  666,  96  Am.  Dec.  276,  hold- 
ing officer  of  State  troops  liable  for  trespass  committed  under  orders. 
Cited  approvingly  in  note  to  Burke  v.  Trevitt,  1  Mason,  102,  F. 
C.  2,163,  discussing  general  subject;  likewise  in  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  278;  and  in 
Thayer  v.  Hedges,  22  Ind.  302,  discussing  subject  of  incidental 
powers  of  congress. 

Distinguished  in  Garland  v.  Davis,  4  How.  149,  11  L.  915,  holding 
public  agents  not  liable  on  contracts  made  for  principals  where  no 
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misfeasance  shown;  The  Marianna  Plora,  3  Mason,  123,  F.  O.  0,080, 
in  proceedings  against  yessel,  seizure  having  been  lawful,  bat 
made  through  mistake  of  fact;  Mandeville  v.  Coopendorfer,  3  Or. 
C.  C.  400,  401,  F.  O.  9,010,  refusing  to  extend  rule  to  negligent  act 
of  agent  where  no  misfeasance  shown. 

Miscellaneous  citations.— Oited  erroneously  in  State  t.  Oardinas, 
47  Tex.  290. 

2  Or.  180-185,  2  L.  246,  DUNLOP  ▼.  BALL. 

Payment  presiuned  from  lapse  of  time.— To  raise  presumption 
of  payment  of  bond,  twenty  years  must  have  elapsed  exdusiye  of 
period  of  plaintiffs  disability  to  recoyer  upon  it,  p.  184. 

Oited  upon  this  point  in  Lessee  of  Ransdale  y.  Groye,  4  McLean, 
284,  F.  0.  11,570,  holding  statute  of  limitations  does  not  run  against 
nonresident  owners  of  land  claimed  by  lapse  of  time;  Lynde  y.  Deni- 
son,  3  Oonn.  892,  as  to  incapacity  of  feme  covert  to  sue  on  probate 
bond;  Reddington  v.  Julian,  2  Ind.  225,  holding  further,  presump- 
tion is  rebuttable;  McLellan  v.  Orofton,  6  Me.  334,  where  absence 
from  country  and  poverty  of  debtor  held  not  to  prevent  operation 
of  statute  of  limitations;  Gudlicls  v.  Loder,  13  N.  J.  L.  (1  Green  L.)  73, 
23  Am.  Dec.  714,  holding  further  as  to  pleading;  Thorpe  v.  Oorwin, 
20  N.  J.  L.  318,  holding  further,  presumption  is  rebuttable;  Long 
V.  Clegg,  94  N.  0.  768,  where  time  intervening  between  death  of 
testator  and  administration  of  estate,  held  to  be  period  of  disability; 
dissenting  opinion,  Summervllle  v.  HoUiday,  1  Watts,  521,  on  point 
that  question  of  sufficiency  of  disability  is  to  be  determined  b^ 
court  and  not  by  Jury;  Foulks  v.  Brown,  2  Watts,  215,  holding  that 
death  of  feme  covert  legatee,  whose  husband  survived,  and  the 
fact  that  her  estate  was  not  administered  upon  are  not  such  facts 
as  will  repel  presumption  of  payment  of  legacy;  Exr.  of  Palmer  v. 
Admr.  of  Dubois,  1  Mill  (S.  0.),  180,  holding  that  commencement  of 
suit  afterwards  abandoned  did  not  affect  presumption.  See  also  note, 
18  Am.  Rep.  888,  on  general  subject  Approved  in  Heirs  of  Marr 
V.  Gilliam,  1  Gold.  502.  discussing  general  subject. 

Distinguished  in  Boardman  v.  De  Forest,  5  Conn.  13,  where  dis- 
charge in  insolvency  held  not  to  create  disability  to  recover  on 
judgment  rendered  after  discbarge;  Shubrick  v.  Adams,  20  S.  C,  50, 
holding  currency  of  statute  of  limltatlous  not  interrupted  by  dis- 
ability intervening  after  right  of  action  accrued. 

Miscellaneous  citations.— Cited  in  Beverly  v.  Burke,  9  Ga.  447, 
54  Am.  Dec.  356,  on  point  that  question  of  adverse  possession  is 
one  for  jury. 

2  Cr.  185-186,  2  L.  248,  BLAKENBY  T.  EVANa 
No  citations. 
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2  Or.  187-289.  2  L.  249,  CHURCH  v.  HUBBABT. 

Marine  insnraiice  —  warranty.— Seizure  of  vessel  for  attempt  at 
illicit  trade  is  not  loss  within  policy  containing  exception  of  risk  of 
illicit  trade,  p.  234. 

Cited  on  this  point  in  Andrews  y.  Insurance  Co.,  8  Mason,  20,  F. 
C.  874,  holding  mere  proceeding  to  port  for  purpose  of  illicit  trade 
to  be  within  such  exception;  Golcoechea  y.  Insurance  Co.,  6  Mart 
(N.  S.)  58,  17  Am.  Dec.  178,  giving  effect  to  exception  of  illicit  trade, 
notwithstanding  declaration  in  policy  that  goods  belong  to  country 
at  war  with  that  to  which  vessel  is  bound. 

Seizure  must  be  Justifiable  in  order  to  come  within  exception  of 
risk  of  illicit  trade,  p.  286. 

Cited  on  this  point  in  Carrington  v.  Insurance  Co.,  8  Pet  517,  518, 
523,  8  L.  1029,  1031,  holding,  however,  that  there  need  not  be 
justifiable  cause  for  condemnation;  Graham  v.  Insurance  Co.,  2 
Wash.  120,  F.  C.  5,674,  holding  that  circumstances  of  seizure  and 
illicit  trade  must  concur;  Hlgginson  v.  Pomeroy,  11  Mass.  109,  112, 
holding  further  that  terms  of  prohibitory  law  govern  construction  of 
excepting  clause;  Francis  v.  Insurance  Co.,  6  Cow.  424,  427,  holding 
burden  of  proof  on  insurance  company  to  show  seizure  authorized; 
Smith  V.  Insurance  Co.,  8  Serg.  &  R.  84,  holding  s^zure  resulting 
from  ignorance  of  prohibition  not  within  exception.  Rule  extended 
in  Fandel  v.  Insurance  Co.,  4  Serg.  &  R.  69,  holding  that  to  bring 
seizure  within  exception  It  must  appear  in  sentence  that  goods  were 
condemned  for  violation  of  prohibition.  The  rule  has  also  been 
approved  in  Thompson  v.  Insurance  Co.,  2  La.  288,  discussing  gen- 
eral subject  and  defining  "  illicit  trade.' 


» 


Admiralty.— Limit  of  jurisdiction  on  high  seas  is  not  fixed,  but 
extends  at  least  to  distance  of  **  cannon  shot,"  p.  236. 

Cited  in  The  Brig  Ann,  1  Gall.  63,  F.  C.  397,  construing  embargo 
act;  The  Kodiak,  53  Fed.  Rep.  128,  where  jurisdiction  held  to  ex- 
tend over  waters  between  headlands  of  an  inlet,  and  in  The 
Alexander,  60  Fed.  Rep.  918,  to  same  efTect;  The  Coquitlam,  57  Fed. 
Rep.  710,  716,  where  jurisdiction  held  to  extend  thirty  miles  from 
coast;  Cucullu  v.  Insurance  Co.,  5  Mart  (N.  S.)  481,  482,  16  Am.  Dec 
207,  208,  and  Francis  ▼.  Insurance  Co.,  6  Cow.  425,  under  facts 
similar  to  principal  case.  See  also  Mahler  v.  Norwich,  35  N.  Y.  355, 
as  to  jurisdiction  of  State  court  over  case  of  collision  in  sound,  in- 
cluded within  limits  of  State.  Cited  generally  in  United  States  v. 
New  Bedford  Bridge,  1  Wood.  A  M.  488,  F.  0.  15,867,  discussinf 
general  subject 

Foreign,  laws  and  judgments  must  be  proved  before  they  can  bf 
received  in  court  of  justice,  p.  236. 

This  holding  is  afiElrmed  and  applied  in  the  following  citing  cases: 
Ennis  V.  Smith,  14  How.  427,  14  L.  484,  holding  copy  of  code  civU, 
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indorsed  "  Les  garde  des  Sceaux  de  France  k  la  Oonr  Supreme  dea 
Etats  UnlB/'  competent  evidence  to  proye  role  of  descent;  Hanley  t. 
Donoghne,  116  U.  8.  4,  29  L.  536,  6  8.  Ct  244,  holding  allegation  In 
declaration  as  to  effect  of  foreign  law,  to  be  allegation  of  fact 
admitted  by  demurrer;  Liyerpool,  etc.,  Ck>.  t.  Insurance  Ck>.,  129  U. 
8.  445,  32  L.  793,  9  8.  Ct  473,  as  to  carrier's  liability  under  contracts 
made  in  Oreat  Britain;  United  States  y.  Wilson,  1  Bald.  91,  F.  C. 
16,730,  holding  pardon  granted  by  goyemor  of  State  under  great 
seal,  evidence  per  se  of  fact  of  pardon;  Edison,  etc.,  Go.  v.  Electric, 
etc.,  Co.,  60  Fed.  Rep.  403,  holding  inadmissible,  certificate  of  grant 
of  patent  by  Russian  government  in  absence  of  signature  and  seal 
of  superior  office  of  government;  In  re  Metzger,  17  Fed.  Gas.  237, 
as  to  authentication  of  depositions;  Smith  v.  Zane,  4  Ala.  104,  hold- 
ing admissible  as  evidence,  transcript  of  record  of  births  and  mar- 
riages signed  and  sealed  by  keeper  of  records  and  certified  to  be 
true  copy;  McNeil  v.  Arnold,  17  Ark.  166,  as  to  proof  of  statutes  of 
sister  States;  Griswold  v.  Pitcaim,  2  Gonn.  90,  holding  admissible. 
Judgment   authenticated    by    public    seal   of    Denmark;    Dyer    v. 
Smith,  12  Gonn.  390,  as  to  statutes  of  sister  States;  State  v.  Graw- 
ford,  28  Fla.  492,  10  So.  124,  as  to  importance  of  national  seal  in 
authenticating  commissions;  Franklin  v.  Twogood,  25  Iowa,  528,  96 
Am.  Dec.  78,  holding,  however,  that  one  State  is  not  bound  by  con- 
struction of  common-law  rule  by  another  State  as  to  contract  made 
in  latter;  Ganne  v.  Sagory,  4  Mart  (O.  8.)  87,  as  to  protest  of 
foreign  bills  of  exchange,  and  in  Las  Gaygas  v.  Larionda's  Syndics, 
4   Mart    (O.    S.)    285,   on    same   point;    Woolsey    v.    Paulding,    9 
Mart   (O.   S.)   294,   as  to  authentication  of   depositions;    Isabella 
V.  Pecot  2  La.  Ann.  391,  holding  that  unwritten  law  may  be  proved 
by  parol  evidence;  Levy  v.  Merrill,  4  Me.  190,  as  to  foreign  law 
providing  for  arrest  of  debtor  on  civil  process;  Goirie's  case,  2 
Bland  Gh.  508,  as  to  authentication  of  appointment  as  guardian; 
Kline  V.  Baker,  99  Mass.  255,  holding  further  that  where  evidence 
of  foreign  law  consists  entirely  of  Judicial  opinion,  question  of  its 
construction  and  effect  is  for  the  court;  People  v.  Lambert  5  Mich. 
860,  72  Am.  Dec.  51,  as  to  proof  of  statute  of  sister  States;  Ounn  v. 
Peakes,  36  Minn.  179,  1  Am.  St  Rep.  662,  as  to  proof  of  foreign 
Judgments  generally;  Martin  v.  Martin,  1  S.  &  M.  177,  as  to  laws 
regulating  rate  of  interest;  Stewart  v.  Swanzy,  23  Miss.  505,  as  to 
authentication  of  will  executed  in  another  State;  Karr  v.  Jackson, 
28  Mo.  318,  as  to  proof  of  record  of  association  of  persons  for  pur- 
pose of  establishing  bank;  Duniap  v.  Waldo,  6  N.  H.  453,  as  to 
authentication  of  depositions;  Mahurin  v.  Bicl^ord,  6  N.  H.  570,  as 
to  proof  of  Judgments  rendered  in  courts  of  sister  States;  Beach  v. 
Workman,  20  N.  H.  382,  holding  inadmissible,  a  gazette  purporting 
to  contain  copies  of  foreign  laws;  Watson  v.  Walker,  23  N.  H.  496, 
holding  that  to  prove  unwritten  laws,  witness  must  have  special 
knowledge  of  them;  Pickard  v.  Bailey,  26  N.  H.  167,  and  Hall  v. 
Gostello,  48  N.  EL  179,  2  Am.  Rep.  209,  holding  farther  that  evidence 
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of  foreign  laws  should  be  addressed  to  conrt  and  not  to  Jury;  Emery 
▼.  Berry,  28  N.  H.  486,  61  Am.  Dec.  026,  holding  that  statute  law 
cannot  be  proved  by  parol  evidence;  Hutchlns  t.  Gerrlsh,  52  N.  H. 
207,  18  Am.  Rep.  21,  where  record  of  conviction  for  larcei^y,  im- 
properly authenticated,  held  Inadmissible  as  evidence  to  Impeach 
witness;  Francis  v.  Insurance  Ck>.,  6  Ck>w.  428,  429,  as  to  laws  of 
Great  Britain,  relating  to  seizures  for  illicit  trading;  Ghanoine  v. 
Fowler,  8  Wend.  177,  holding  that  commercial  code  of  France  could 
not  be  proved  by  production  of  book  admitted  to  be  conformable  to 
official  edition  published  by  government,  and  in  Hill  v.  Packard.  5 
Wend.  889,  on  same  point;  Lincoln  v.  Battelle,  6  Wend.  482,  holding 
that  statute  law  cannot  be  proved  by  parol  evidence;  Hosford  v. 
Nichols,  1  Paige  Ch.  226,  as  to  foreign  laws  relating  to  mortgages; 
Dougherty  v.  Snyder,  15  Serg.  &  R.  87,  16  Am.  Dec.  524,  holding 
that  registered  edict  must  be  proved  by  copy  properly  authenticated; 
Phillips  V.  Gregg,  10  Watts,  169,  86  Am.  Dec.  161,  162,  affirming 
principle  that  best  evidence  must  be  produced;  Phillips  v.  Lyons,  1 
Tex.  894,  holding  that  great  seal  of  State  affixed  to  record  does 
not  import  verity  per  se;  State  v.  Cardlnas,  47  Tex.  290,  holding 
Inadmissible  copy  of  a  copy  of  grant;  Williams  v.  Conger,  49  Tex. 
601,  as  to  proof  of  power  of  attorney;  Tunstall  v.  Pollard,  11  Leigh 
(Va.),  28,  as  to  proof  of  appointment  as  executor.  See  on  general 
subject,  notes,  11  Am.  Dec.  784,  82  Am.  Dec.  412,  2  Am.  Rep.  208. 

Approved  in  note,  to  Elliott  v.  Ray,  2  Blackf.  31,  discussing  sub- 
ject of  State  statutes;  Wilson  v.  Robertson,  1  Overt  269,  discussing 
general  subject;  also  in  Forsyth  v.  Vehmeyer,  176  111.  862,  52  N. 
E.  56,  but  without  particular  application  of  rule. 

Distinguished  in  Schroecken  v.  Swift,  etc.,  Ck>.,  19  Blatchf.  210, 

7  Fed.  Rep.  471,  under  statute;  Thompson  v.  Stewart  8  Ck>nn.  182, 

8  Am.  Dec.  171,  holding  that  seal  of  Court  of  Admiralty  proves  itself; 
Adams  v.  Way,  83  Conn.  429,  and  Williams  v.  Wilkes,  14  Pa.  St 
230,  holding  that  Federal  courts  are  domestic  courts  for  purposes  of 
proof  of  -records  in  State  courts;  Snyder  v.  Wise,  10  Pa.  St  160, 
holding  judgrment  of  justice  of  peace  not  to  be  within  meaning  of 
act  of  congress  directing  mode  of  authenticating  records.  Limited 
in  Barrows  v.  Downs,  9  R.  L  449,  11  Am.  Rep.  285,  holding  parol 
evidence  of  expert  admissible  to  prove  foreign  written  law. 

Miscellaneous  citations.— Cited  in  Loree  v.  Abner,  57  Fed.  Rep. 
164,  6  U.  S.  App.  649,  on  point  that  Federal  courts  will  take  judicial 
notice  of  laws  of  the  several  States. 

7or«igii  law.— Authentication  of,  la  not  a  consular  function, 
p.  237. 

Cited  and  applied  in  Stein  v.  Bowman,  18  Pet  218,  10  L.  184, 
holding  insufficient  authentication  by  minister  resident  trom  Great 
Britain;  Levy  v.  Burley,  2  Sumn.  859,  F.  C.  8,800,  holding  consular 
certificate  of  any  fact  not  to  be  evidence  between  third  parties; 
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The  Alice,  12  Fed.  Rep.  925,  as  to  copy  of  bill  of  lading  certilied  hj 
consul;  Stein  v.  Stein's  Gurator,  9  La.  281,  as  to  attestation  of  sig- 
natures of  public  functionaries;  Sioux  Oity,  etc.,  B.  R.  v.  Washing- 
ton Ck>.,  3  Neb.  42,  holding  that  county  board  of  equalization  acting 
under  special  authority  can  exercise  only  powers  expressly  granted. 
Rule  limited.  State  t.  Behrman,  114  N.  0.  805,  19  S.  B.  223,  holding 
certificate  of  marriage  attested  by  consul,  admissible  in  corrobora- 
tion. 

New  trial— Submission  to  Jury  of  inadmissible  evidence  of 
material  fact  is  ground  for,  and  court  cannot  consider  the  sufficiency 
of  other  evidence  to  Justify  verdict,  p.  239. 

Cited  to  this  point  in  Smith  v..Carrington,  4  Or.  72,  2  L.  558,  as  to 
admission  of  unproved  copy;  Luty  v.  Purdy,  2  Overt  165,  as  to 
erroneous  charge  upon  a  material  point;  Washburn  v.  Tracy,  2  D. 
Ohip.  136, 15  Am.  Dec.  663,  as  to  refusal  to  charge  Jury  on  a  material 
point 

Distinguished  in  Knapp  v.  McBride,  7  Ala.  80,  holding  mere  omis- 
sion to  charge  Jury  upon  material  point  not  ground  for  reversaL 
Rule  limited  in  Wellborn  v.  Oarr,  1  Tex.  469,  holding  admission  of 
such  evidence  as  to  point  not  traversed  not  to  be  ground  for  reversaL 

2  Or.  240-271,  2  L.  266,  MASON  v.  SHIP  BLAIRBAU. 

Salvage.—  No  positive  rule  governs  rate  of;  in  fixing  it,  common 
usages  of  commercial  nations  should  be  regarded,  pp.  268,  269. 

This  proposition  approved  and  applied  by  the  following  citations: 
The  Connemara,  108  U.  S.  359,  27  L.  753,  2  S.  Ot  758,  and  Tyson 
V.  Prior,  1  Gall.  135,  F.  0.  14,319,  holding  amount  to  be  In  discretion 

of  court;  Rowe  v.  Brig ,  1  Mason,  877,  P.  0.  12,093,  and  Bond 

V.  The  Oora,  2  Pet  Adm.  376,  2  Wash.  0.  O.  82,  F.  O.  1,621,  holding 
rate  to  be  governed  by  circumstances;  The  Fannie  Brown,  30  Fed. 
Rep.  221,  holding,  however,  amount  not  measured  by  risk  to  salvor; 
Oaynor  V.  The  Gler,  31  Fed.  426,  holding  tugboat  entitled  to  salvage 
although  city  fire  engines  rendered  greater  service;  Bay  of  Naples, 
48  Fed.  Rep.  739,  1  U.  S.  App.  47,  readjusting  amount  awarded  in 
lower  court  Followed  in  The  Waterloo,  Blatchf.  ft  H.  127,  F.  0. 
17,257,  under  similar  acts.  See  also  note  to  same  case,  p.  134, 
where  authorities  classified  and  discussed.  Oited  and  rule  applied 
in  Taylor  v.  The  Oato,  1  Pet  Adm.  60,  63,  66,  F.  O.  13,786,  holding 
dominant  consideration  to  be  benefit  accruing  to  owners  of  prop- 
erty saved;  Hand  v.  Blvira,  Oilp.  73,  F.  0.  6,015,  allowing  two-fifths 
of  property  saved;  Oape  Fear,  etc.,  Oo.  v.  Pearsall,  90  Fed.  Rep. 
438,  holding  that  apportionment  of  salvage  between  owners  and 
crew  is  to  be  governed  by  circumstances;  The  Alabamian,  1  Fed. 
Oas.  284,  holding  further  that  salvors  of  cargo  only  cannot  claim  as 
salvors  of  ship;  The  Huntress,  12  Fed.  Oas.  961,  allowing  one-fourtb 
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of  yalue  of  yessel  and  cargo;  Pent  ▼.  The  Ocean  Belle,  19  Fed.  Oas. 
201,  and  Walter  y.  The  Montgomery,  29  Fed.  Oas.  115,  where  rate 
held  to  be  goTemed  by  circumstances.  Oited  also  In  The  San- 
dringham,  5  Hughes,  834,  10  Fed.  Rep.  571,  discussing  general 
subject 

Rule  limited  in  The  Brixham,  54  Fed.  Rep.  641,  allowing  no 
salyage  to  cargo,  as  such,  of  saying  yessel;  The  Dupuy  de  Lome,  55 
Fed.  Rep.  96,  97,  holding  shipper  not  entitled  to  salyage,  unless  he 
was  on  board  and  consented  to  deyiation. 

Salvafi^— Owner  of  saying  yessel  is  entitled  to  share  In  amount 
awarded.    One-third  allowed,  p.  269. 

Rule  applied  in  The  Camanche,.8  WalL  478,  19  L.  403;  The 
Baragossa,  1  Ben.  559,  F.  O.  12,835,  but  allowing  one-half  in  case  of 
steamship;  Waterbury  y.  Myrick,  Blatchf.  &  H.  44,  F.  0.  17,253, 
basing  right  on  risk  incurred;  The  Galaxy,  Blatchf.  A  H.  274,  F.  0. 
5,186,  but  allowing  only  one-fourth;  and  in  The  O.  W.  Ring,  2 
Hughes,  102,  103,  F.  0.  3,525,  allowing  three-fifths;  The  Oharles, 
Newb.  834,  339,  F.  C.  4,556;  The  T.  P.  Leathers,  Newb.  421,  F.  O. 
9J36;  Bond  y.  The  Cora,  2  Pet  Adm.  882,  F.  O.  1,621,  and  in  The 
Henry  Eubank,  1  Sumn.  426,  427,  F.  C.  6,376;  likewise  in  The 
Nathaniel  Harper,  3  Sumn.  577,  F.  0.  10,032,  holding  right  not 
affected  by  fact  that  yessel  is  sailing  under  charterparty;  The 
Pomona,  37  Fed.  Rep,  816,  allowing  four-fifths  to  owners.  Fol- 
lowed in  Sewell  y.  Nine  Bales  of  Cotton,  21  Fed.  Cas.  1108. 

Distinguished  in  The  Persian  Monarch,  23  Fed.  Rep.  822,  823,  824, 
allowing  no  share  to  owner  where  consent  not  giyen  to  deyiatiou. 

Salvac^—  Embezzlement  on  part  of  salyor  works  forfeiture  of  his 

share,  p.  271. 

» 

The  principle  has  been  applied  by  the  following  citing  cases: 
Flinn  y.  The  Leander,  Bee,  262,  F.  0.  4,870,  as  to  concealment  of 
part  of  property,  and  In  Cromwell  y.  Island  City,  1  Cliff.  229,  F.  C. 
3,410,  on  same  point;  The  Schooner  Boston,  1  Sumn.  839,  840,  F.  C. 
1,678,  as  to  embezzlement  while  yessel  in  port;  The  Albany,  44  Fed. 
Rep.  434,  decreeing  forfeiture  of  owner's  share  for  embezzlement 
by  crew;  The  Missouri's  Cargo,  1  Sprague,  270,  F.  C.  9,654,  holding, 
howeyer,  that  embezzlement  by  master  does  not  affect  rights  of 
crew.  Rule  extended  in  Lewis  y.  The  Elizabeth  and  Jane,  1  Ware, 
48,  F.  C.  8,821,  where  gross  negligence  held  ground  for  forfeiture. 
Cited  in  The  Rising  Sun,  1  Ware,  881,  F.  C.  11,858,  holding,  howeyer 
innocent  salyors  not  affected  by  embezzlement  Rule  extended  in 
American  Ins.  Co.  y.  Johnson,  Blatchf.  &  H.  29,  F.  C.  803,  decreeing 
forfeiture  for  neglect  of  salyor  to  Inform  master  of  wrecked  yessel 
of  imminent  danger,  known  only  to  former.  Cited  in  Alexander  y. 
Gallway,  Abb.  Adm.  262,  F.  C.  167,  holding  seaman's  wages  forfeited 
by  embezzlement  of  part  of  cargo.    So,  also,  in  note  to  Breeyoor  y. 
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Tbe  Fair  American,  1  Pet  Adm.  99,  F.  a  1,847.  Olted  In  note  t6 
The  Sumner's  Apparel,  Brown  Adm.  54,  F.  C.  18,608,  on  general 
subject;  The  Florence,  9  Fed.  Cas.  296,  as  to  forfeiture  of  seaman's 
wages.  Followed  in  The  Mulhouse,  17  Fed.  Oas.  965.  Cited  in 
Roberts  ▼.  The  St  James,  20  Fed.  Oas.  928,  holding  further  that  it 
is  discretionary  with  court  to  determine  what  interest  shall  be  bene- 
fited by  forfeiture;  Williams  ▼.  Waterman,  29  Fed.  Cas.  1417,  as  to 
forfeiture  of  seaman's  wages,  holding,  however,  that  embezzlement 
works  forfeiture  only  to  value  of  property  taken. 

* 

Salvage.—  Share  of  apprentice  belongs  to  him  and  not  to  master,, 
p.  270. 

Rule  applied  in  Waterbury  ▼.  Myrick,  Blatchf.  &  H.  43,  F.  C. 
17,253;  Bell  ▼.  The  Ann,  2  Pet  Adm.  282,  F.  0.  1,245;  The  Wave, 
Blatchf.  &  H.  263,  F.  C.  17,297.  Approved  and  principle  applied  in 
Ex  parte  Steiner,  22  Fed.  Cas.  1234,  enforcing  agreement  of  master 
to  pay  apprentice  for  overwork;  Gale  v.  Parrott,  1  N.  H.  30,  32,  33, 
as  to  minor's  share  in  prize  money,  holding  further  that  it  cannot 
be  recovered  by  parents  from  master.  Cited  generally  in  Browning 
V.  Baker,  2  Hughes,  41,  F.  0.  2,041,  enumerating  classes  entitled  to 
salvage. 

Distinguished  in  Bailey  v.  King,  1  Whart  114,  29  Am.  Dec.  44, 
denying  right  of  apprentice  to  recover  from  master  for  extra 
services  performed  during  apprenticeship. 

Salvage.—  Mariner  of  vessel  saved,  left  on  board  when  vessel  de- 
serted by  officers  and  crew,  and  who  did  salvage  service  is  entitled 
to  share  in  compensation,  p.  269. 

Approved  and  principle  applied  in  Hobart  v.  Drogan,  10  Pet  122, 
9  L.  368;  The  Centurion,  1  Ware,  482,  F.  C.  2,654,  and  The  Wave. 
Blatchf.  &  H.  243,  F.  C.  17,297,  holding  that  pilot  having 
discharged  duty  as  such,  is  entitled  to  salvage  for  saving 
vessel  subsequently  deserted;  The  Two  Catherines,  2  Mason, 
335,  F.  C.  14,288,  and  The  Massasoit  1  Sprague,  98,  F.  C. 
9.260,  where  seamen  allowed  salvage  to  amount  of  wages, 
when  not  entitled  otherwise  because  of  failure  of  freight  So,  also, 
in  The  Wave  v.  Hyer,  2  Paine,  140,  F.  0.  17,300,  holding  seaman 
discharged  by  such  circumstances  from  contract  of  mariner;  The 
Triumph,  1  Sprague,  430,  431,  F.  0.  14,183,  and  The  UmatiUa,  12 
Sawy.  178.  29  Fed.  259,  under  facts  similar  to  principal  case; 
The  Acorn,  3  Ware,  98,  F.  C.  10,252,  holding  seamen  entitled  to 
salvage,  although  after  desertion  by  most  of  crew,  they  left  vessel,, 
returning  the  following  day;  The  Aguan,  48  Fed.  Rep.  322,  holding 
seamen  entitled  to  salvage  when  vessel  wrecked  and  voyage  broken 
up.  Cited  generally  on  this  point  in  The  John  Perkins,  18  Fed. 
Cas.  704. 
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Distinguished  in  Phillips  ▼.  McCaU,  4  Wash.  147,  F.  0.  11,104, 
holding  seamen  on  vessel  taken  as  prize  not  entitled  to  salvage  for 
retaking;  The  Olive  Branch,  1  Low.  287,  F.  0. 10,490,  holding  seamen 
not  discharged  by  desertion  of  master  alone;  The  C.  P.  Minch,  73 
Fed.  Rep.  802,  38  U.  S.  App.  536,  holding  that  abandonment  by  rest 
of  crew  must  be  final;  The  Nebraska,  75  Fed.  Rep.  600,  24  U.  S. 
App.  559,  holding  that  detention  of  vessel  in  civil  suit  does  not 
discharge  master,  and  entitle  him  to  salvage  for  saving  vessel  while 
in  marshal's  custody;  The  D.  M.  Hall  v.  The  John  Land,  7  Fed.  Gas. 
775,  holding  that  transfer  of  crew  of  vessel  in  peril  to  another 
vessel,  pursuant  to  agreement  between  masters,  does  not  discharge 
crev 

Salvage  —  Jurisdiction.— Admiralty  courts  of  United  States  may 
assume  Jurisdiction  of  case  of  salvage  of  one  foreign  vessel  by 
officers  and  crew  of  another  at  instance  of  latter,  p.  264. 

Applied  in  The  Belgenland,  114  U.  S.  363,  29  L.  155,  5  S.  Ot.  863, 
as  to  collisions  between  foreign  vessels  on  high  seas;  The  Adolph. 
1  Curt  89,  F.  C.  86,  ordering  marshal  to  pay  salvage  money  Into 
court  at  instance  of  French  consul;  The  Jerusalem,  2  6alL  199,  F.  0. 
7,293,  entertaining  suit  to  enforce  bottomry  bond  executed  in  foreign 
country  between  subjects  of  foreign  country,  vessel  being  in  United 
States  territory;  The  Tilton,  5  Mason,  471,  F.  0.  14,054,  ordering 
sale  of  wrecked  ship  upon  application  of  master;  One  Hundred  and 
Ninety-four  Shawls,  Abb.  Adm.  322,  F.  0.  10,521,  holding,  however, 
jurisdiction  to  be  in  discretion  of  court,  and  not  compulsory;  Fisher 
V.  Rutherford,  1  Bald.  193,  F.  C.  4,823,  sustaining  Jurisdiction  where 
no  objection  made;  in  Barrell  v.  Benjamin,  15  Mass.  357,  sustaining 
an  action,  on  contract  made  in  foreign  country,  against  foreigner 
temporarily  within  Jurisdiction  of  State  courts;  Ck>frode  v.  Circuit 
Judge,  79  Mich.  340,  44  N.  W.  625,  holding  consent  sufficient  to  give 
Jurisdiction  over  persons  in  action  on  contract  Cited  also  in  note, 
13  Am.  Dec.  567,  on  general  subject  of  Jurisdiction  of  torts  on  high 
setts. 

Distinguished  in  Piquignat  v.  Railway  Co.,  16  How.  106,  14  L. 
R64,  where  it  did  not  affirmatively  appear  that  defendant  was  an 
alien. 

Miscellaneous  citations. —  Cited  in  The  Waterloo,  Blatchf.  &  H. 
122,  F.  C.  17,257,  on  point  not  arising  in  principal  case.  So,  also,  in 
Oourdin  v.  West  11  Rich.  L.  296,  as  to  right  of  owner  of  slave  to 
salvage  earned  by  latter.  Also  in  Dabney  v.  Insurance  Co.,  14  Allen, 
318,  on  point  that  underwriter  is  not  discharged  by  deviation  to 
assist  vessel  in  distress.  Erroneously  cited  in  Scott  v.  Jones,  5  How. 
374,  12  L.  196,  and  Luther  v.  Borden,  7  How.  57,  12  L.  605.  See  also 
Thatcher  v.  McCulloch,  Olcott  371,  F.  C.  13,862,  citing  note  to  prin- 
cipal case  as  to  what  constitutes  deviation. 
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2  Cr.  272-279,  2  L.  276,  OGDBN  v.  BLAOKLEDOB. 

Bepealed  statute  is  not  affected  by  a  subsequent  statute  declaring 
the  repeal  to  have  been  Inoperative,  so  far  as  cases  prior  to  this  last 
statute  are  concerned,  p.  279. 

The  following  citations  approve  and  apply  this  principle:  Mary- 
land ▼.  Todd,  1  Biss.  71,  F.  0.  9,220,  holding  right  to  sue  barred 
under  statute,  not  revived  by  subsequent  statute;  Tinker  v.  Van 
Dyke,  1  Fllpp.  634,  F.  0.  14,058,  construing  bankrupt  act;  in  Boyce 
V.  Holmes,  2  Ala.  56,  holding  statute  not  to  act  retrospectively;  in 
Dockery  v.  McDowell,  40  Ala.  481,  482,  holding  statute  inoperative 
to  impair  vested  right;  Thome  v.  San  Francisco,  4  GaL  136,  holding 
statute  not  retrospective  when  not  expressly  declared  so;  Perkins  v. 
Perkins,  7  Oonn.  564,  566,  18  Am.  Dec.  123,  126,  as  to  statute  pro- 
viding for  appeal  in  certain  cases;  in  Forsyth  v.  Marbury,  Gharlt 
(Ga.)  834,  holding  that  statute  of  limitations,  to  be  operative,  must 
allow  time  in  futuro  to  commence  action.  Gited  in  Wilder  v.  Lump- 
kin, 4  Ga.  219,  holding  act  requiring  security  on  appeal  and  in- 
junction inapplicable  to  cases  pending  at  time  of  passage;  In  Lewis 
V.  Brackenridge,  1  Blackf.  222,  12  Am.  Dec.  230,  declaring  retro- 
spective statute  unconstitutional  and  void;  in  McKinney  v.  Springer, 
8  Blackf.  507,  46  Am.  Dec.  496,  as  to  statute  reviving  action  barred 
by  statute;  White  v.  Brown,  3  Martin  (N.  S.),  20,  as  to  statute 
regulating  execution  of  notes;  State  v.  Beed,  31  N.  J.  L.  135,  dis- 
tinguishing between  ex  post  facto  and  retroactive  laws,  and  holding 
that  In  latter  retroactive  intention  must  be  expressed;  Dash  v.  Van 
Kleeck,  7  Johns.  490,  498,  507,  6  Am.  Dec  299,  304,  312,  where 
sheriff  held  liable  for  escape  occurring  before  passage  of  act  re- 
moving such  liability;  Nichols  v.  Poulson,  6  Ghio,  309,  holding  con- 
tract invalid  when  made,  not  revived  by  repeal  of  statute  under 
which  it  was  invalidated;  Bedford  v.  Shilling,  4  Serg.  &  R.  403,  411, 
8  Am.  Dec  719,  where  statute  prohibiting  certain  suits  held  not  to 
apply  to  suits  already  pending;  Girdner  v.  Stephens,  1  Heisk.  285,  2 
Am.  Rep.  703,  as  to  inability  of  legislature  to  divest  right  under 
statute  of  limitations;  Yanderpool  v.  La  Grosse,  etc,  B.  B.  Go.,  44 
Wis.  668,  holding  necessary  expression  of  intention  that  statute  shall 
act  retrospectively.  Gited  generally  in  Fisher  v.  Gockerill,  6  T.  B. 
Mon.  135,  where  authorities  collected  and  discussed.  Also  in  dis- 
senting opinion,  Gunningham  v.  Dixon,  1  Marvel  (Del),  170,  41  AtL 
522. 

Distinguished  in  Goshen  v.  Stonlngton,  4  Gonn.  223,  10  Am.  Dec 
127,  enforcing  statute  expressly  declared  to  be  retrospective.  De- 
nied in  Smith  v.  Hickman,  Gooke,  336.  Distinguished  in  Bx  parte 
Quarrier,  4  W.  Va.  212,  continuing  an  act  requiring  attomeys-at-law 
to  take  oath  before  being  allowed  to  practice,  and  enforcing  It  as  to 
attorney  previously  admitted. 
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Statutes.— Constmctioii  of,  Is  not  a  function  of  the  le^rislature, 
p.  277. 

Cited  and  rule  applied  in  Koshkonong  ▼.  Burton,  104  U.  8.  878» 
26  L.  890,  holding  court  bound  to  disregard  erroneous  construction; 
ULited  States  ▼.  Ghong  Sam,  47  Fed.  Rep.  886,  as  to  construction  of 
terms  in  Chinese  exclusion  acts;  In  re  Landsberg,  14  Fed.  Cas.  1068, 
as  to  revenue  acts;  In  Jones  ▼.  Wootten,  1  Harr.  81,  holding  legis- 
lature incompetent  to  declare  what  the  law  has  been;  State  t. 
Dews,  Charlt  (Ga.)  400,  distinguishing  between  legislative  and 
judicial  power;  Wilder  ▼.  Lumpkin,  4  Ga.  214,  as  to  proyisions  in 
statute  repealing  statute  requiring  security  on  appeal;  Rockhold  t. 
Canton,  etc.,  Society,  129  lU.  461,  21  N.  E.  797,  holding  legislative 
construction  of  act  relating  to  powers  of  corporations  not  binding 
on  courts;  Merrill  y.  Sherburne,  1  N.  H.  204,  8  Am.  Dec  56,  holding 
act  of  legislature  granting  new  trial  unconstitutional;  In  People  v. 
Supervisors  of  New  York,  16  N.  Y.  432,  as  to  act  declaratory  of  in- 
tention of  legislature  in  prior  act  regulating  taxation;  in  Respubllca 
y.  McClean,  4  Yeates,  406,  as  to  act  declaratory  of  Judicial  powers 
under  State  Constitution;  and  in  Eakin  y.  Raub,  12  Serg.  &  9.  360, 
as  to  power  of  court  to  declare  legislative  acts  unconstitutional. 

Distinguished  in  Satterlee  y.  Matthewson,  2  Pet  413,  7  L.  469, 
holding  statute  Judicial  in  its  nature  not  to  be  repugnant  to  Con- 
stitution. 

Miscellaneous  citations. —  Cited  in  Brown  y.  Hiatt,  1  Dill.  386, 
F.  C.  2,011,  and  Caldwell  y.  Southern  Express  Co.,  1  Flipp.  90,  F.  C. 
2,303,  to  the  point  that  war  suspends  operation  of  statute  of  limita- 
tions [point  not  in  issue  in  principal  case] ;  also  in  Bender  y.  Craw- 
ford, 83  Tex.  751;  S.  C,  7  Am.  Rep.  272,  to  the  point  that  retro- 
spective laws  are  obligatory  unless  forbidden  by  State  Constitutions. 

2  Cr.  280-836,  2  L.  279,  McILVAINE  v.  COXE'S  LESSEE. 

(See  4  Cr.  209,  2  L.  598.) 

Sovereignty.—  The  several  States  of  the  Union  became  entitied  on 
July  4,  1776,  to  the  rights  and  powers  of  sovereign  States,  so  far  as 
respects  their  internal  regulations. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  431, 
F.  C.  15,867,  in  discussing  the  subject  of  the  powers  of  the  Federal 
government. 

Citizenship.— Where  the  State  of  New  Jersey,  by  act  of  1776, 
asserted  the  right  to  allegiance  of  all  persons  bom,  and  at  that  time 
residing  within  the  State,  the  act  of  such  a  person  in  afterwards 
leaving  and  adhering  to  the  crown  did  not  render  him  an  alien. 

Rule  applied  in  Jones  v.  McMasters,  20  How.  20,  16  L.  810,  holding 
burden  of  proof  on  party  asserting  change  of  allegiance;  Brooks  v. 
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Clay,  3  A.  E.  Marsh.  550;  S.  0.,  1  Litt  (Ey.)  266,  holding  expatria- 
tion not  to  deprive  owner  of  property  preyionsly  acquired;  Lessee 
of  Jackson  ▼.  Bums,  3  Binn.  86,  holding  British  subject,  resident 
in  Pennsylvania  before  declaration  of  independence,  incapable  of 
taking  land  by  descent 

Distinguished  in  Hebron  v.  Colchester,  5  Day,  173,  where  British 
subject  coming  to  this  country  prior  to  1775  was  held  to  have  be- 
come legally  settled  by  purchase  of  lands  after  treaty  of  peace. 

Miscellaneous  citations.— Gited  in  following  cases,  but  not  in 
point:  Andrews  v.  Fenter,  1  Ark.  197;  Biggers  t.  Pace,  5  Ga.  176; 
State  Y.  Laughlin,  10  Mo.  App.  2. 

2  Cr.  336-342,  2  L.  297,  ADAMS  v.  WOODS. 

Statute  of  limitations. —  A  qui  tam  action  founded  on  an  act  pro- 
hibiting slave  trade  is  barred  by  lapse  of  time,  under  an  ^ct 
limiting  prosecution  under  penal  statutes,  p.  842. 

Rule  applied  in  Huntington  v.  AttriU,  146  U.  S.  678,  86  L.  1180, 
13  S.  Ct  230,  as  to  penalty  for  falsifying  certificate  of  amount  of 
capital  stock;  Campbell  v.  Haverhill,  155  U.  S.  616,  39  L.  282,  15 
S.  Ct.  220,  as  to  actions  for  infringement  of  letters-patent;  United 
States  V.  Mayo,  1  GalL  B97,  F.  C.  15,755,  as  to  forfeiture  under  em- 
bargo act;  in  Johnson  v.  United  States,  8  McLean,  89,  F.  C.  7,418, 
holding  statute  limiting  prosecutions  to  apply  to  offenses  under  sub- 
sequent statutes;  so  also  in  United  States  v.  Ballard,  3  McLean,  470, 
F.  C.  14,507;  United  States  v.  Dustin,  25  Fed.  Cas.  946,  and  United 
States  V.  Piatt,  27  Fed.  Cas.  549,  under  similar  acts.  Cited  in 
United  States  v.  Shorey,  27  Fed.  Cas.  1072,  as  to  prosecution  under 
indictment  for  violation  of  revenue  laws;  Johnson  v.  Hughes,  1 
Stew.  265,  as  to  penalty  for  failure  to  keep  cotton  gin  inclosed; 
Western  Union  Telegraph  Co.  v.  Nunnally,  86  Ga.  505,  12  S.  B.  579, 
as  to  penalty  for  failure  of  telegraph  company  to  deliver  dispatch; 
Davidson  v.  Mo.  Pac.  Ry.,  8  Tex.  App.  Civ.  217,  as  to  penalty  for 
overcharge  on  freight 

Distinguished  in  United  States  v.  Tithing  Yard,  9  Utah,  277,  84 
Pac.  56,  under  facts. 

Penalty  or  forfeiture. —  Action  of  debt  lies  for  recovery  of,  p.  342. 

Cited  and  applied  in  Ex  parte  Marquand,  2  GalL  554,  F.  C.  9,100, 
as  to  fine  for  impeding  customs  officers;  United  States  v.  Elliott, 
25  Fed.  Cas.  1266,  holding  further  that  declaration  must  state  pre- 
cise sum  demanded;  State  v.  Desporges,  5  Rob.  (La.)  259,  as  to  suit 
on  recognizance;  State  v.  Williams,  7  Rob.  (La.)  267,  where  indict- 
ment held  not  to  lie,  if  statute  provides  penalty;  Scarborough  v. 
Judges,  43  La.  Ann.  1167,  10  So.  255,  holding  procedure  civil  and  not 
criminal  in  nature  within  sense  of  articles  of  the  Constitution  rela- 
tive to  appellate  jurisdiction;  State  v.  Baker,  47  Miss.  95,  holding 
debt  to  be  the  only  appropriate  remedy;  also  in  Morrison  v.  Bedell, 
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24,  rendering  Judgment  for  costs  against  real  plaintiff  when  suit 
abandoned;  Wartman  ▼.  Yost,  22  Gratt  606,  allowing  judgment  as- 
signed to  defendant  to  be  set  off  in  action  on  bond. 

Set-off. —  Claim  for  unliquidated  damages  cannot  be  subject  of, 
p.  344. 

Cited  and  principle  applied  in  Hutchinson  ▼.  Coombs,  1  Ware,  69, 
F.  C.  6,956,  as  to  claim  for  damages  for  tortious  discharge*  of  sea- 
man; Smith  ▼.  Washington  Gas  Light  Co.,  81  Md.  18,  100  Am.  Dec. 
51,  as  to  claim  arising  from  breach  of  contract;  Jackson  ▼.  Bell,  81 
N.  J.  Eq.  557,  as  to  trespass;  Murray  y.  Toland,  8  Johns.  Ch.  576, 
as  to  negligence;  and  in  Heck  y.  Scheuer,  4  Serg.  &  B.  260,  8  Am. 
Dec.  710,  holding  eyidence  of  embezzlement  not  admissible  as 
set-off  in  action  to  recoyer  for  senrlces. 

2  Cr.  844-^7,  2  L.  800,  REILY  y.  LAMAR. 

Appeal. —  Citation  is  not  necessary  if  appeal  be  taken  during  the 
same  term  at  which  the  final  decree  is  made,  p.  855. 

Rule  applied  in  The  San  Pedro,  2  Wh.  142,  4  L.  205,  as  to  appeal 
in  admiralty.  Approyed  in  Hudgins  y.  Kemp,  18  How.  587,  15  L. 
514,  but  holding  citation  necessary  when  appeal  allowed  by  judge 
in  yacation;  also  in  Hewitt  y.  Filbert,  116  U.  S.  144,  29  L.  582,  6  S. 
Ct  820,  but  holding  citation  necessary  when  appeal  allowed  at  sub- 
sequent term. 

Miscellaneous  citations.— Cited  in  Ez  parte  Hull,  12  Fed.  Cas. 
856;  also  in  Merril  y.  Sherburne,  1  N.  H.  204,  but  not  In  point. 

2  Cr.  858-405,  2  L.  804,  UNITED  STATES  y.  FISHER. 

Construction  of  statutes. —  In  construing  a  statute,  eyery  part  Is 
to  be  considered,  including  the  titles,  p.  886. 

United  States  y.  Fisher  is  a  leading  case  on  this  point,  as  is  eyi- 
dent  from  the  number  of  the  citations.  They  show  that  the  rule 
has  been  yery  eztensiyely  affirmed  and  yariously  applied;  Smythe 
y.  Fiske,  28  WalL  880,  28  L.  49,  construing  reyenue  laws;  Doggett  y. 
Railroad  Co.,  99  U.  S.  78,  25  L.  808,  as  to  statute  proyldlng  for  taxa- 
tion of  bonds;  Lake  County  y.  Rollins,  180  U.  8.  671,  82  L.  1068,  9 
S.  Ct  652,  construing  constitutional  limitation  on  counties  as  to 
indebtedness;  Church  of  the  Holy  Trinity  y.  United  States,  148  U.  S. 
462,  86  L.  229, 12  S.  Ct  518,  as  to  act  relating  to  immigration  under 
contract  to  perform  labor;  Coosaw  Mining  Co.  y.  South  Carolina,  144 
U.  S.  568,  86  L.  542,  12  S.  Ct  692,  construing  strictly  legislatiye 
grant  of  property;  Bate  Refrigerating  Co.  y.  Sulzberger,  157  U.  S. 
88,  89  L.  611,  15  S.  Ct  517,  as  to  patent  laws;  United  States  y. 
Oregon,  etc.,  R.  R.,  164  U.  S.  541,  41  L.  545,  17  S.  Ct  170,  holding, 
howeyer,  that  title  cannot  be  considered,  unless  act  otherwise  am- 
biguous; Price  y.  Forrest,  178  U.  S.  427,  holding  preamble  may  be 
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considered;  Ogden  v.  Strong,  2  Paine,  588,  F.  O.  10.460,  where  mle 
is  applied  to  private  statutes;  Gopeland  ▼.  Memphis,  etc.,  B.  B.  Ck>., 
8  Woods,  661,  P.  C.  8,209,  as  to  preamble  of  act  of  incorporation;  in 
Hahn  v.  Salmon,  10  Sawy.  196;  S.  C,  20  Fed.  Rep.  809,  but  holding 
preamble  to  be  considered  only  in  case  of  ambiguity;  Wilson  v. 
Spanlding,  19  Fed.  Rep.  805,  as  to  title  of  tariff  statute;  in  United 
States  V.  Union  Pac.  Ry.  Co.,  87  Fed.  Rep.  568,  as  to  title  of  act 
granting  land  to  railroad  company;  United  States  t.  Chong  Sam, 
47  Fed.  Rep.  884,  in  construing  Chinese  exclusion  act:  Berlin  Bridge 
Co.  y.  San  Antonio,  62  Fed.  Rep.  889,  as  to  constitutional  limitation 
on  contraction  of  debts  by  city;  Oregon,  etc.,  Ry.  Co.  v.  United 
States,  67  Fed.  Rep.  655,  29  U.  S.  App.  497,  as  to  railroad  land  grant; 
Knox  Co.  y.  Morton,  68  Fed.  Rep.  789,  82  U.  S.  App.  513,  as  to 
statute  limiting  time  for  presentment  of  county  warrants;  Shreve 
y.  Cheesman,  69  Fed.  Rep.  789,  32  U.  S.  App.  676,  as  to  statute  pro- 
viding for  recovery  of  costs;  St.  Paul,  etc.,  Ry.  Co.  v.  Sage,  71  Fed. 
Rep.  47,  36  U.  S.  App.  340,  as  to  railroad  land  grants.    Approved, 
Barber,  etc.,  Co.  v.  City  of  Denver,  72  Fed.  Rep.  845,  36  U.  S.  App. 
499,  construing  city  charter;  Pearsall  v.  Great  Northern  Ry.  Co.,  73 
Fed.  Rep.  942,  as  to  statutes  amending  corporate  charter;  in  In  re 
Wong   Fock,   81   Fed.   Rep.   561,   determining  Jurisdiction   under 
Chinese  exclusion  act;  In  re  Chadwick,  5  Fed.  Cas.  400,  construing 
bankruptcy  act;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095,  as  to 
act  extending  jurisdiction  of  admiralty  to  lakes  and  rivers;  Prentiss 
V.  Ellsworth,  19  Fed.  Cas.  1282,  construing  patent  laws;  in  Bartlett 
V.  Morris,  9  Port  268,  270,  as  to  private  statute,  holding  title  to 
govern  only  when  act  ambiguous;  Wis  well  v.  Monroe,  4  Ala.  17, 
construing  statute  as  to  duty  of  register  to  certify  facts  to  court; 
Enslava's  Heirs  v.  Boiling,  22  Ala.  736,  as  to  private  act  for  relief 
of  heirs  of  decedent;  Broadbent  v.  Tuskaloosa  Scientific,  etc..  As- 
sociation, 45  Ala.  171,  as  to  corporate  charter,  where  State  Constitu- 
tion requires  title  to  clearly  express  intention  of  legislature;  Ex  parte 
Ellis,  11  Cal.  225,  holding  statute  in  derogation  of  common  law 
to  be  construed  strictly;  Tape  v.  Hurley,  66  CaL  474,  6  Pac.  130, 
construing  statute  opening  schools  to  white  children,  to  include 
Chinese  under  amendment  making  no  mention  of  race;  Metcalf  v. 
GUlet,  5  Conn.  403,  as  to  act  regulating  method  of  appraisement 
of  property  taken  under  execution;  dissenting  opinion  in  Booth  v. 
Booth,  7  Conn.  368,  as  to  statute  regulating  levy  of  executions;  Far- 
rell  Foundry  v.  Dart,  26  Conn.  381,  holding  statute  not  to  be  ex- 
tended beyond  clearly  expressed  Intention  of  legislature;  White  v. 
Camp.  1  Fla.  109,  holding  statute  in  derogation  of  common  law  to 
be  strictly  construed;  State  v.  Commissioners  of  Jefferson  Co.,  20 
Fla.  432,  as  to  act  regulating  sale  of  intoxicating  liquors;  Eastman 
V.  McAlpIn,  1  Ga.  171.  but  holding  title  not  to  be  part  of  statute; 
Akin  V.  Freeman.  49  Ga.  54,  as  to  statute  amending  prior  statute 
of  limitations,  holding  prior  statute  should  be  considered;  dissenting 
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oiOiiions  in  People  ▼.  Wren,  4  Scam.  277,  282,  when  construing  an 
act  creating  a  county  which  included  part  of  another  county,  ma- 
jority held  act  to  create  county  absolutely,  without  regard  to  option 
of  inhabitants  to  organize  or  not;  Perry  County  v.  Jefferson  County, 
94  IlL  220,  giving  effect  to  title  in  construing  act  establishing  bound- 
ary between  counties;  Ohio  &  Miss.  Ry.  Co.  ▼•  People,  128  111.  485, 
14  N.  E.  881,  as  to  constitutional  provision  regarding  corporations; 
Spencer  v.  State,  5  Ind.  68,  holding  clearly  repugnant  language  nec- 
essary  to   effect   repeal .  of   statute,    and   giving   effect   to    title 
of  act;   Simington   v.   State,   5   Ind.  484,   as   to  construction   of 
acts  defining  Jurisdiction  of  courts;  Dodd  v.  State,  18  Ind.  62,  as  to 
amendatory  act;  Dufour  V.  Dufour,  28  Ind.  425,  construing  term 
**  final  settlement "  in  statute  regulating  administration;  Oarrigus  v. 
Commissioners  of  Parke  Co.,  39  Ind.  71,  holding  title  to  be  considered 
when  act  otherwise  ambiguous;  Cory  v.  Carter,  48  Ind.  337,  17  Am. 
Rep.  746,  as  to  provisions  of  State  Constitution;  Stout  v.  Commis- 
sioners of  Grant  County,  107  Ind.  347,  8  N.  E.  224,  holding  Intention 
of  legislature  must  be  regarded;  United  States  Saving,  etc.,  Co.  v. 
Harris,  142  Ind.  231,  40  N.  E.  1073,  holding  term  **  conveyance  of 
real  estate"  to  include  mortgage;  dissenting  opinion  in  Jones  v. 
Iowa,  1  Iowa,  403,  as  to  proviso  in  repealing  act;  Doane  v.  Farrow, 
9  Mart  (La.)  (O.  S.)  254,  as  to  statute  requiring  notice  in  certain  ac- 
tions; Borie  V.  Borie,  5  La.  92;  as  to  statute  regulating  control  of 
property  of  feme  covert;  State  v.  Cazeau,  8  La.  Ann.  116,  holding 
title  not  to  govern  clear  expressions  of  act;  in  Harlow  v.  Young,  37 
Me.  91,  but  holding  title  and  preamble  not  parts  of  act;    Frazier  v. 
Warfleld,  13  Md.  801,  304,  as  to  act  providing  for  inspection  of 
grain;   Miller   v.    Cumberland    Cotton    Factory,   26   Md.    492,    as 
to   act  creating  liens;  also  in   Smith   v.  Thursby,   28   Md.   260, 
construing  State  Constitution;  Leonard  v.  Wiseman,  31    Md.  205, 
as  to  act  providing  for  payment  of  bounty  to  enlisted  men;  Maxwell 
V.  State,  40  Md.  292,  as  to  act  providing  for  assessment  of  taxes. 

Cited  also  approvingly  and  followed  in  Commonwealth  v.  Casey, 
12  Allen,  221,  construing  statute  providing  penalty  for  violation  of 
revenue  laws;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  43,  as  to  "  non- 
Imprisonment  act;"  Wales  v.  Lyons,  2  Mich.  285,  as  to  statute  abolish- 
ing special  pleadings;  People  v.  Plumsted,  2  Mich.  468,  as  to  act 
exempting  homesteads  from  forced  sale;  Taylor  v.  Taylor,  10  Minn. 
120,  construing  strictly  statute  in  derogation  of  common  law;  Minor 
V.  State,  36  Miss.  636,  as  to  statute  providing  for  appeals  in  criminal 
cases;  Learned  v.  Corley,  43  Miss.  695,  as  to  statute  regulating  pro- 
cedure in  ejectment;  State  v.  Williams,  35  Mo.  App.  547,  construing 
"Sunday  laws;"  Boyd  v.  Ward  <^miture,  etc.,  Co.,  88  Mo.  App. 
217,  construing,  liberally,  statute  regulating  executions  on  personal 
property;  State  v.  Macklin,  41  Mo.  App.  342,  as  to  statute  prescrib- 
ing qualifications  of  school  directors;  Westport  v.  Mastin,  62  Mo. 
App.  668,  construing  section  of  city  charter  providing  for  tax 
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levy;  Smith  v.  Williams,  2  Mont  200,  as  to  act  to  prevent  trespassing 
of  cattle;  Dayls  y.  Clark,  2  Mont  396,  as  to  ejectment  under  statute; 
Smiley  ▼.  Sampson,  1  Neb.  90,  restraining  general  words  when 
particular  intent  not  apparent;  Shellenberger  y.  Ransom,  41  Neb. 
643  59  N.  W.  939,  \s  to  statute  regulating  descent;  Brown  y.  Dayis, 
1  Ney.  414,  as  to  statute  defining  duties  of  public  officers;  Bow  y. 
Nottingham,  1  N.  H.  264,  as  to  statute  providing  toe  settlement  of 
illegitimate  children;  Kidder  v.  Stewartstown,  48  N.  H.  292,  holding 
title  of  statute  to  be  considered.  Cited  in  fiale  v.  Everett  53  N.  H. 
82,  16  Am.  Rep.  127,  construing  clause  of  State  Constitution  holding, 
where  Intention  is  clear,  there  is  no  room  for  construction;  but  see  also 
dissenting  opinion,  pp.  165,  225,  the  minority  holding  that  conse- 
quences should  be  considered,  and  if  the  language  results  in  an  ex- 
ception to  a  general  rule,  the  intention  must  be  clearly  and  ir- 
resistibly so  expressed;  Ogden  v.  Price,  9  N.  J.  L.  170,  but  holding 
statute  must  be  ambiguous  in  order  to  apply  rules  of  construction; 
Brown  v.  Wright,  13  N.  J.  L.  242,  construing  insolvency  act;  State 
V.  Clark,  29  N.  J.  L.  99,  as  to  act  constituting  willful  destruction 
of  property  an  indictable  ofTense;  Rudderow  v.  State,  31  N.  J.  L. 
515,  as  to  act  regulating  assessment  of  stock;  Evembam  v.  Hulit 
45  N.  J.  L.  55,  but  holding  title  incompetent  to  supply  defects  or 
omissions  in  body  of  statute;  Wallace  v.  Wallace,  3  N.  J.  Eq.  623, 
construing  statute  regulating  probate  of  wills;  Morris  Canal,  etc., 
Co.  V.  Central  R.  R.  Co.,  16  N.  J.  Eq.  428,  as  to  title  of  act  of  in- 
corporation; Tafoya  v.  Garcia,  1  N.  Mex.  483,  as  to  title  of  act 
"  relative  to  revision  of  statutes; "  Buel  v.  South  wick,  2  N.  Mex.  384, 
dissenting  opinion  to  effect  that  where  terms  are  plain  there  is  no 
room  for  construction;  Jackson  v.  Van  Zandt  12  Johns.  175,  constru- 
ing statute  abolishing  entails;  People  v.  Roper,  35  N.  Y.  635,  as  to 
statute  exempting  class  from  taxation;  People  v.  Molyneux,  40 
N.  Y.  122,  considering  title  in  act  relative  to  national  guard;  People 
V.  Potter,  47  N.  Y.  382,  applying  principle  to  construction  of  State 
Constitution;  Ayers  v.  Lawrence,  59  N.  Y.  197,  as  to  act  for  protec- 
tion of  taxpayers  against  frauds  of  public  officers;  People  v.  Wood, 
71  N.  Y.  374,  as  to  act  providing  for  settlement  of  floating  debt  of 
city;  Van  Yoorhis  v.  Brintnall,  86  N.  Y.  37,  40  Am.  Rep.  519,  as  to 
statute  relating  to  validity  of  marriage  contracts;  Cogswell  v.  N.  Y.. 
etc.,  R.  R.  Co.,  103  N.  Y.  22,  8  N.  E.  542,  construing  section  of 
corporate  charter  granting  certain  powers;  also  in  Hill  v.  Mayor 
of  New  York,  139  N.  Y.  502,  34  N.  E.  Rep.  1092.  on  same  point 
Morton  v.  Mayor  of  New  York,  140  N.  Y.  213,  35  N.  B.  491,  and 
Simonton  v.  Lanier,  71  N.  C.  502,  construing  corporate  charter; 
Freight  Discrimination  Cases,  95  N.  C.  447,  holding  title  of  act  com- 
petent to  indicate  intention;  State  v.  Pugh,  43  Ohio  St  113,  1  N.  E. 
448,  as  to  title  of  act  to  reorganize  certain  cities;  State  v.  Robinson, 
32  Or.  46,  48  Pac.  358,  holding  title  is  to  be  considered  in  construing 
penal  statute;  Deddrick  v.  Wood,  15  Pa.  St  12,  construing  act  pro- 
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hibiting  obstruction  of  river.  Cited  in  State  y.  Holman,  3  McCord 
<S.  O.),  807,  as  to  act  relating  to  fraudulent  pacliing  of  cotton;  State  v 
Williams,  2  Strob.  L.  477,  as  to  penal  statute;  and  in  Asdell  v. 
Sutherland,  Peck  (Tenn.),  129,  holding  further  that  prior  statutes 
on  same  subject  should  be  considered;  Trott  y.  McGavock,  1  Terpr. 
470,  construing'  statute  relating  to  officer's  duties  in  leyjring 
executions;  Fisher  ▼.  Dabbs,  6  Yerg.  149,  construing  statute 
providing  for  manumission  of  slaves;  State  v.  Delesdenier,  7  Tex. 
104, 106,  as  to  statute  exempting  certain  public  lands  from  taxation; 
dissenting  opinion,  Texas  B.  &  I.  Ck>.  v!  Ck>hen,  47  Tex.  413,  and 
principle  applied  to  construction  of  provision  in  policy  of  insurance; 
Cline  V.  State,  36  Tex.  Or.  Rep.  851,  61  Am.  St  Rep.  870,  86  S.  W. 
1108,  donstruing  section  of  Ck>nstitution  regarding  right  to  "  speedy 
public  trial; "  United  States  v.  Snow,  4  Utah,  820,  9  Pac.  702,  con- 
struing terms  of  "  Edmunds  act; "  Pratt  v.  Swan,  16  Utah.  491,  52 
Pac.  1094,  construing  statute  relative  to  powers  of  municipal 
officers;  State  v.  Shattuck,  69  Yt  409,  60  Am.  St  Rep.  939,  88  Atl. 
82,  as  to  statute  forbidding  guilty  party  to  decree  of  divorce  to  re- 
■  marry;  Grafford  v.  Supervisors  of  Warwick  Co.,  87  Va.  115.  12  S.  E. 
148;  holding  word  "  persons,"  inclusive  of  "  corporations; "  Buffham 
V.  Racine,  26  Wis.  458,  in  dissenting  opinion  to  the  point  that  where 
language  is  plain,  rules  of  construction  not  to  be  applied.  See  note, 
56  Am.  Rep.  9,  on  general  «nbject  of  construction;  as  also  note, 
44  Am.  St  Rep.  282. 

The  principal  case  has  also  been  cited  in  the  following  cases,  dis- 
cussing general  subject;  In  re  Smith,  22  Fed.  Gas.  402;  Opinion  of 
Justices,  46  Me.  586;  Jim  v.  State,  8  Mo.  167,  170;  Wear  v.  Bryant, 
5  Mo.  172;  dissenting  opinion,  Seldon  v.  Hall,  21  Mo.  App.  466;  dis- 
senting opinion.  Rich  v.  Flanders,  89  N.  H.  870;  State  v.  Whitaker, 
85  N.  0.  569;  Weatherhead  v.  Bledsoe,  2  Overt.  879. 

InsolvMicy  —  Preference  of  United  States. —  Act  is  not  eonllned 
to  persons  accountable  for  public  money,  but  extends  to  debtors  of 
the  United  States  generally,  p.  895. 

The  principal  case  has  also  been  largely  cited  on  this  point  and  Its 
doctrine  applied:  Lewis  v.  United  States,  92  U.  S.  621,  28  L.  514, 
as  to  money  advanced  for  disbursement;  United  States  v.  Hoar,  2 
Mason,  816,  F.  0.  15,373,  holding  statute  of  limitations  does  not 
extend  to  debts  due  United  States;  United  States  v.  Gook  Gounty 
Bank,  9  Biss.  58,  F.  0.  14,858,  as  to  postal  and  money  order  funds 
deposited  in  bank;  United  States  v.  Wilkinson,  5  Dill.  277,  F.  G. 
16,695,  holding  priority  of  United  States  secured  only  when  by  act 
of  law  or  the  debtor  property  is  being  administered  for  benefit  of 
creditors  generally.  See  also  note,  lb.  279.  Applied  in  United  States 
V.  Bggleston,  4  Sawy.  204,  F.  G.  15,027,  but  holding  that  priority 
does  not  create  lien;  to  same  effect  also  in  United  States  v.  Griswold, 
7  Sawy.  806;  S.  C.,  8  Fed.  Rep.  501;  Anderson  v.  State,  28  Miss.  475, 
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tmt  holding  right  of  prior  payment  does  not  of  itself  create  lien: 
United  States  v.  Hahn,  37  Mo.  App.  583,  holding,  however,  costs 
of  administration  and  widow's  allowance  to  take  precedence  over 
claims  of  United  States;  Aikin  v.  Dnplap,  16  Johns.  85,  holding 
priority  does  not  create  lien;  on  same  point  in  Storm  v.  Waddell. 
2  Sandf.  Gh.  527.  This  rale  has  been  approved  in  the  following 
•cases,  but  not  applied  specifically  to  the  issue  before  the  court: 
Ridgley  v.  Iglehart,  3  Bland  Ch.  542,  644;  United  States  v.  Thomp- 
son, 83  Md.  677;  State  v.  Harris,  2  Bailey  L.  600;  dissenting  opinion, 
HerriU  v.  Naa  Bk.  of  Jacksonville,  173  U.  S.  177. 

Distinguished  in  Postmaster-General  v.  Bobbins,  1  Ware,  169, 
F.  O.  11,314,  holding  such  debts  not  to  take  priority  over  widow's 
allowance  from  decedent's  estate;  Bush  v.  United  States,  8  ^wy. 
830,  14  Fed.  Rep.  323,  holding  priority  attaches  only  in  case  prop- 
erty assigned  for  benefit  of  all  creditors;  Wilcocks  v.  Wain,  10  Serg. 
&  B.  380,  holding  that  debts  due  United  States  do  not  take  priority 
over  debt  secured  by  mortgage. 

Congress  —  Implied  powers. —  The  power  to  make  all  laws  nec- 
essary and  proper  to  carry  into  execution  powers  granted,  confers 
on  congress  a  choice  of  means  and  does  not  confine  it  to  what 
is  indispensably  necessary,  p.  396. 

Cited  to  this  point  and  its  doctrine  relied  on  in  dissenting  opinion, 
Civil  Rights  Cases,  109  U.  S.  51,  27  L.  853,  3  S.  Ct  50,  where  the 
majority  held  the  passage  of  civil  rights  act  not  within  the  power 
of  congress;  in  Juilliard  v.  Greenman,  110  U.  S.  440,  441,  28  L.  212, 
4  S.  Ct.  126,  upholding  power  of  congress  to  make  treasury  notes 
legal  tender;  dissenting  opinion,  Baldwin  v.  Franks,  120  U.  S.  701, 
30  L.  776,  7  8.  Ct  667,  majority  holding  unconstitutional,  a  statute 
providing  for  punishment  of  conspiracies  to  deprive  aliens  of  rights 
secured  by  treaty;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  87, 
84  L.  79,  10  S.  Ct  676,  on  point  that  act  of  congress  is  necessary 
to  give  jurisdiction  to  Circuit  Courts;  In  re  Jackson,  14  Blatchf. 
260,  F.  C.  7,124,  upholding  constitutionality  of  act  providing  penalty 
for  sending  matter  relating  to  lotteries  through  the  mails;  in  In  re 
Reiman  and  Friedlander,  7  Bened.  466,  F.  C.  11,673,  holding  power 
of  congress  over  bankraptcy,  general  and  unlimited;  People  v. 
Naglee,  1  CaL  235,  52  Am.  Dec.  315,  to  the  point  that  powers  not 
granted  to  congress  are  reserved  to  the  States,  and  State  may  exact 
license  fee  from  foreigners  for  privilege  of  working  mines;  in  Lick 
T.  Faulkner,  25  CaL  422,  as  to  power  of  congress  to  make  treasury 
notes  legal  tender;  also  in  Thayer  v.  Hedges,  23  Ind.  146,  on  same 
point;  McCormick  v.  Humphrey.  27  Ind.  164.  as  to  power  of  congress 
to  provide  for  transfer,  before  judgment  of  causes  within  juris- 
diction of  United  States  courts;  Lafayette,  etc.,  B.  R.  Co.  v.  Geiger, 
84  Ind.  213,  as  to  grant  of  power  to  State  legislature;  Hancock  v. 
Yaden,  121  Ind.  870,  373,  16  Am.  St  Bep.  399,  401,  23  N.  B.  264,  265] 
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holding  constitutional,  act  of  legislature  prohibiting  contracts  waiv- 
ing right  to  payment 'in  lawful  medium  of  payments:  Dupuy  v. 
Bemiss,  2  La.  Ann.  514,  upholding  jurisdiction  of  Circuit  Court  of 
United  States  in  actions  between  .citizens  of  different  States;  George 
▼.  Concord,  45  N.  H.  443,  447,  upholding  constitutionality  of  legal 
tender  acts;  so,  also,  in  Metropolian  Bank  ▼.  Van  Dyck,  27  N.  Y. 
437.  476. 

Cited  approvingly  in  The  Legal  Tender  Cases,  52  Pa.  St  65,  88,  dis- 
cussing general  subject;  Chartiers,  etc.,  Co.  v.  McNamara,  72  Pa. 
St.  285, 18  Am.  Rep.  680,  where  acts  of  congrress  relating  to  taxation 
and  revenue  considered  and  compared. 

Miscellaneous  citations. —  Cited  to  the  effect  that  a  mortgage  is 
a  conveyance  and  passes  property  conditionally  to  mortgagee;  in 
Porter  v.  Greene,  4  Iowa,  574;  Babcock  v.  Hoey.  11  Iowa,  377;  United 
States  V.  Hawkins,  4  Mart  (La.)  (N.  S.)  380;  Pickett  v.  Buckner,  45 
Miss,  244;  Bank  of  Muskingum  v.  Carpenter's  Admrs.,  7  Ohio,  pt.  1, 
70,  28  Am.  Dec.  620,  Holmes  v.  Gardner,  50  Ohio  St  176,  33  N.  E. 
646;  Jordan  v.  Peak,  38.  Tex.  442,  a  point  not  decided  by  the  case. 
Also  in  the  following  cases  on  the  point  that  construction  is  not  to  be 
retrospective;  Boyce  v.  Holmes,  2  Ala.  56;  Thome  v.  San  Francisco, 

4  CaL  136;  in  Mussey  v.  Noyes,  26  Yt  474,  as  to  distinction  be- 
tween general  and  partial  assignment. 

2  Cr.  406,  2  L.  320,  UNITED  STATES  v.  SCHOONER  SALLY. 

Admiralty  Jurisdiction.— A  question  of  forfeiture  of  a  vessel  for 
violation  of  an  act  prohibiting  the  slave  trade  is  within  the  Juris- 
diction of  admiralty  and  maritime  courts,  and  the  trial  is  not  to  b^ 
by  Jury,  p.  406. 

Cited  and  followed  in  United  States  v.  Schooner  Betsey  and 
Charlotte,  4  Cr.  446,  2  L.  674.    Applied  in  The  Sarah,  8  Wheat  394, 

5  L.  644,  holding  that  where  libel  charges  seizure  on  water  navigable 
from  the  sea,  and  it  appears  seizure  was  made  on  land,  court  canuot 
direct  trial  by  Jury  without  amendment;  Waring  v.  Clarke,  5  How. 
.458,  12  L.  234,  applying  principle  to  case  of  collision  on  Mississippi 
river;  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How. 
388,  12  L.  484,  upholding  admiralty  Jurisdiction  over  contracts  of 
affreightment  to  be  executed  on  high  seas;  The  Steamboat  Magnolia. 
20  How.  384,  15  L.  926,  in  dissenting  opinion,  majority  holding 
Jurisdiction  to  extend  to  case  of  collision  on  river  navigable  from 
sea  above  tide-water;  De  Lovio  v.  Bolt,  2  Gall.  474,  F.  C.  3,770, 
holding  admiralty  courts  to  have  concurrent  Jurisdiction  with  com- 
mon*law  courts  over  maritime  contracts;  The  Wave,  Blatchf.  &  H. 
240,  F.  C.  17,297,  holding  Jurisdiction  to  extend  to  case  of  salvage 
on  waters  within  boundaries  of  a  State;  Slocum  ▼.  Wheeler,  1  Conn. 
446,  to  the  point  that  seizures  to  give  admiralty  Jurisdiction  must  be 
on  navigable  water;  Novion  y.  Hallett,  16  Johns,  847,  holding  n<^ 
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action  lies  at  common  law  for  Illegal  seizure  on  high  seas.  Cited 
also  in  United  States  ▼.  Wiltberger,  6  Wheat  115,  5  L.  48;  The 
Eagle,  8  WalL  26,  19  L.  370,  and  in  note  to  Anonymous,  1  Oall.  25, 
F.  0.  444,  discussing  general  subject  and  collecting  authorities.  See 
also  People  ▼.  Tyler,  7  Mich.  274,  where  constitutionality  of  acts 
extending  admiralty  Jurisdiction  to  great  lakes  considered  and 
denied. 

2  Or.  406,  2  L.  820,  BAILIFF  ▼.  TIPPING. 

Writ  of  «rror.—  Citation  must  issue  with,  p.  406. 

Cited  to  same  effect  in  Yillabolos  ▼.  United  States,  6  How.  90,  12 
L.  856,  holding  that  when  entry  of  appeal  is  made,  and  no  citation 
served  within  time  required,  appeal  will  be  dismissed  on  motion. 
See  also  note,  91  Am.  Dec.  195,  on  general  subject 

Distinguished  in  Naylor  ▼.  Phillips,  8  Stew.  210,  where  appellant 
Toluntarily  appeared. 

S  Cr.  407-^8,  2  L.  820,  TELFAIB  ▼.  STEAD'S  EXECUTORS. 

Parties.—  Lands  of  a  deceased  debtor,  in  Georgia,  are  liable  in 
equity  for  payment  of  his  debts,  without  making  heirs  parties  to 
the  suit  P-  418. 

Cited  and  applied  in  Alston  ▼.  Howies,  18  Fla.  116,  under  statute; 
so,  also,  in  Coombs  ▼.  Jordan,  8  Bland  Oh.  807,  22  Am.  Dec.  255; 
dissenting  opinion  to  McArthur  ▼.  Porter,  1  Ohio,  107,  majority 
holding,  that  where  vendor  having  lien  for  purchase  price  of  land, 
obtains  Judgment  upon  which  land  is  sold,  the  lien  does  not  pass 
to  the  purchaser  and  so  cannot  be  set  up  against  widow's  claim  of 
dower.  Approved  in  Mauldin  v.  Gossett  15  S.  C.  580,  discussing 
general  subject;  Carey  v.  Roosevelt  91  Fed.  Rep.  568,  following 
assets  of  estate  into  hands  of  distributees,  to  pay  debts. 

2  Cr.  419-444,  2  L.  824,  GRAVES  v.  BOSTON  MARINE  INS.  CO. 

Insurance.—  One  partner  effecting  insurance  in  his  own  name  on 
property  on  board  a  certain  vessel,  cannot  recover  indemnity  for 
loss  sustained  by  his  firm,  p.  440. 

Cited  and  applied  in  Durand  v*  Thouron,  1  Port  245,  as  to  in- 
demnity for  loss  of  property  left  with  insured  for  sale;  so.  also,  in 
Batre  v.  Durand,  1  Port  255,  under  similar  facts;  Merchants'  Ins. 
Co.  V.  Mazange,  22  Ala.  179,  as  to  right  of  temporary  occupant  of 
premises  under  decree  of  Court  of  Chancery;  McCord  v.  Seale,  56 
CaL  264,  holding  evidence  of  interest  of  copartner  inadmissible, 
where  complaint  averred  individual  interest;  Russell  v.  Insurance 
OOm  4  Mass.  84,  holding  that  under  policy  of  insurance  in  name  of 


\ 
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▲.  as  agent  of  B.,  the  latter  cannot  recoyer  for  nse  of  0.,  whom  he 
declares  alone  interested  in  the  policy.  Followed  in  Dumas  y.  Jones» 
4  Mass.  652,  nnder  facts  similar  to  those  in  principal  case;  Finney 
y.  Insurance  Oo.,  8  Met  351,  41  Am.  Dec  517,  nnder  facts  similar  to 
those  in  principal  case.  So  in  Peoria,  etc.,  Ins.  Co.  y.  Hall.  12 
Mich.  210;  Wise  y.  Insurance  Co.,  23  Mo.  85,  holding  policy  of  in- 
surance to  coyer  insurable  interest  of  those  only  who  are  named  Ib 
the  policy.  So  also  in  Plahto  y.  Insurance  Co.,  38  Mo.  254,  and  in 
Pacific  Ins.  Oo.  y.  Catlett,  4  Wend.  82. 

Distinguished  in  Bartlett  y.  Walter,  13  Mass.  269,  7  Am.  Dec.  144^ 
where  plaintiff,  hirer  of  vessel,  held  to  haye  yaluable  insurable 
interest,  haying  contracted  with  owner  to  effect  insurance.  Criti- 
cised in  Manhattan  Ins.  Co.  y.  Webster,  59  Pa.  St  230,  98  Am.  Dec. 
334,  and  in  note,  20  Am.  Dec.  517,  on  general  subject  of  insurable 
Interest  of  partners. 

Squity  —  Bef ormation  of  contracts.— A  poUcy  of  insurance  will 
not  be  reformed  by  a  court  of  equity  after  a  loss,  upon  doubtful 
proof  of  intention  of  insured,  or  of  its  communication  to  the  under- 
writer, p.  444. 

Principle  applied  in  Carpenter  y.  Proyldence-Washingrton  Ins.  Co»r 
4  How.  224, 11  L.  949,  refusing  to  confirm  policy  of  insurance,  where 
there  was  proyision  requiring  notice  of  subsequent  insurance  audi 
such  notice  had  not  been  giyen;  Insurance  Co.  y.  Nelson,  103  U.  S* 
549,  26  L.  438,  where  amount  of  proof  sufficient  to  impeach  mort- 
gage considered;  Andrews  y.  Essex  Ins.  Co.,  3  Mason,  10,  15,  F.  C 
374,  denying  ruling  where  mistake  in  omitting  clause  in  policy  dici 
not  clearly  appear;  Sias  y.  Insurance  Co.,  8  Fed.  Rep.  188,  holding 
terms  of  insurance  contract,  when  clear,  cannot  be  yaried  by  eyi- 
deuce  of  extrinsic  circumstances;  so,  also,  in  Insurance  Co.  v.  Wil- 
cox &  Qibbs  Guano  Ca,  65  Fed.  Rep.  730,  25  U.  S.  App.  201,  under 
similar  facts;  Worley  y.  Tuggle,  4  Bush  (Ky.),  175,  as  to  proof  re- 
quired to  reform  a  deed;  Reeye  y.  Insurance  Co.,  23  La.  Ann.  221,. 
holding  that  in  action  to  recoyer  on  a  policy,  insured  cannot  set  upi 
his  ignorance  of  clause  against  storing  infiammable  oils;  Chase  y.. 
Insurance  Co.,  67  Me.  92,  holding  that  proyisions  in  application  for 
policy  cannot  control  policy  itself.    Cited  in  Tesson  y.  Insurance  Ca, 
40  Mo.  36,  37,  93  Am.  Dec.  296,  296,  holding  that  mistake  in  policy 
must  be  proyed  by  clearest  eyidence;  Henderson  y.  Stokes.  42  N.  J.. 
Eq.  589,  8  Ati.  719,  as  to  omission  of  clause  in  policy;  Smith  y.  4Jlls,. 
52  Wis.  348,  9  N.  W.  157,  holding  that  to  Impeach  acknowledgment 
of  mortgage,  eyidence  of  fraud  must  be  clear.    See  also  notes,  4 
McCrary,  229,  and  65  Am.  St  Rep.   482,   on   general    subject   or 
reformation  of  contracts. 

Distinguished  in  Snell  y.  Insurance  Co.,  98  U.  8.  89,  90,  26  L. 
where  insured  neyer  had  possession  of  policy. 
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Bqulty  —  Jurisdiction.— Equity  will  not  grant  relief  in  cases 
where  there  Is  a  plain,  adequate  and  complete  remedy  at  law,  al- 
though question  is  not  raised  by  defendant  in  pleadings,  p.  444. 

Rule  applied  in  Hipp  y.  Babin,  19  How.  278,  15  L.  635,  where  bill 
brought  in  equity  to  recover  real  estate  based  on  purely  legal  title; 
Parker  v.  Winnipiseogee,  etc.,  Co.,  2  Black,  551,  17  L.  337,  as  to 
action  for  injury  to  water  power  when  no  allegation  of  irreparable 
injury;  Insurance  Co.  v.  Bailey,  13  WalL  621,  20  L.  503,  refusing  to 
order  cancellation  of  policy  on  ground  that  representations  were 
fraudulent,  where  these  representations  can  be  used  In  suit  at  law 
upon  the  policy;  Baker  v.  Biddle,  1  Bald.  407,  416,  420,  F.  0.  764, 
holding  bill  for  account  not  to  lie  where  account  has  been  rendered 
and  received;  Berry  v.  Ginaca,  6  Sawy.  395,  5  Fed.  Rep.  481,  where 
complainant  failed  to  establish  right  to  vendor's  lien;  Dugan  v. 
Cureton,  1  Ark.  42,  31  Am.  Dec.  733,  734,  holding  mere  failure  to 
perform  contract  not  ground  for  equitable  relief  against  payment 

Distinguished  in  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  44,  holding 
that  although  action  at  law  may  be  maintained  on  injunction  bond, 
equity  must  still  settle  rights  of  obligees;  Pierpont  v.  Fowle,  2  Wood. 
&  M.  29,  F.  0.  11,152,  as  to  violation  of  copyright,  equitable  action 
being  more  effective. 

2  Or.  445-453,  2  L.  832,  HEPBURN  v.  BLLZBY. 

The  District  of  Columbia  is  not  **  a  State ''  within  the  meaning 
of  the  term  used  in  the  Oonstitution  and  its  citizens  cannot  sue  in 
United  States  courts  as  citizens  of  any  State,  p.  453. 

The  citations  reveal  a  large  number  of  cases  which  have  affirmed 
this  ruling  and  applied  it:  New  Orleans  v.  Winter,  1  Wh.  94,  4  E. 
45,  holding  a  territory  not  a  State  for  purpose  of  suing  in  United 
States  courts;  Scott  v.  Jones,  5  How.  377,  12  L.  197,  holding  that 
Supreme  Court  of  United  States  has  not  Jurisdiction  to  try  the 
question  as  to  whether  a  political  body  passing  a  law  was  a  State; 
Barney  v.  Baltimore  City,  6  Wall.  287,  18  L.  827,  under  facts  similar 
to  principal  case;  dissenting  opinion  in  Texas  v.  White,  7  Wall.  737. 
19  L.  241,  majority  holding  citizens  of  Texas  during^  reconstruction 
period  to  be  citizens  of  "  a  State; "  Railroad  Co.  v.  Harris,  12  Wall. 
86,  20  L.  359,  holding  railroad  company  extending  into  the  District 
of  Columbia  amenable  to  courts  of  the  District  for  injuries  to  a 
citizen  of  Washington;  Metropolitan  R.  R.  v.  District  of  Columbia, 
182  U.  S.  9,  33  L.  234,  10  S.  Ct  22,  but  holding  the  District  to  be  a 
municipal  corporation  capable  of  suing  and  being  sued;  Hooe  v. 
Jamieson,  166  U.  S.  397,  398,  41  L.  1050,  17  S.  Ct  597,  holding 
citizen  of  District  cannot  sue,  although  Joined  with  competent  per- 
son as  coplaintiff;  Picquet  v.  Swan,  5  Mason,  55,  F.  C.  11,134,  as  to 
action  by  alien  against  citizen  of  District;  also  in  Prentiss  v.  Bren- 
oan,  2  Blatchf.  164,  F.  C.  11,385,  and  in  Clssel  t.  McDonald,  Id 
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Blatchf.  162,  P.  O.  2,729,  denying  petition  for  removal  from  State 
court  to  Circuit  Court,  of  action  by  citizen  of  District  against  a 
subject  of  Great  Britain;  Land  Co.  y.  Elkins,  22  Blatchf.  204, 
20  Fed.  Rep.  546,  where  necessary  defendant  was  citizen  of  District; 
Watson  V.  Brooks,  8  Sawy.  320,  321,  13  Fed.  Rep.  543,  544,  as  to 
citizens  of  a  territory;  Darst  v.  City  of  Peoria,  13  Fed.  Rep.  564,  as 
to  removal  to  Circuit  Court  on  application  of  citizen  of  territory. 
So,  also,  in  Seddon  v.  Virginia,  etc.,  Co.,  36  Fed.  Rep.  8;  Myer  v. 
Herrera,  41  Fed.  Rep.  66,  holding  Circuit  Court  has  no  jurisdiction 
of  action  between  citizen  and  alien  temporarily  resident  in.  same 
State;  Dunton  v.  Muth,  45  Fed.  Rep.  394,  as  to  removal  from 
territorial  court;  Grether  v.  Wright,  75  Fed.  Rep.  753,  43  U.  S.  App. 
770,  upholding  power  of  congress  to  exempt  bonds  of  District  of 
Columbia  from  taxation  within  the  United  States;  dissenting  opinion, 
McBlvain  v.  Mudd,  44  Ala.  65,  majority  holding  Confederate  State 
after  ordinance  of  secession  to  l)e  a  State  within  meaning  of  con- 
stitutional prohibition  on  States  against  impairing  obligation  of 
contracts;  Shorter  v.  Cobb,  39  Ga.  299,  holding  that  United  States 
courts  will  not  review  statute  passed  by  State  when  in  rebellion; 
Binney's  Case,  2  Bland  Ch.  147,  holding  citizenship  of  individual 
members  of  corporation  must  govern  jurisdiction;  Texas  Pacific 
By.  Co.  V.  Gay,  86  Tex.  582,  26  S.  W.  601,  to  the  point  that  United 
States  Circuit  Court  could  not  have  jurisdiction  on  grounds  of  di- 
versA  citizenship,  over  a  corporation  chartered  by  act  of  congress; 
Draper's  Executors  v.  Gorman,  8  Leigh  (Va.),  631,  640,  holding 
that  act  of  congress  declaring  effect  of  judgments  rendered  in  State 
courts  did  not  apply  to  those  rendered  in  courts  of  District  of  Col- 
umbia; Smith  V.  United  States,  1  Wash.  Ter.  269,  holding  a  territory 
not  a  State;  dissenting  opinion,  Newcomb  v.  Smith,  2  Pinn.  143, 
majority  holding  constitutional  authorization  of  the  taking  by  States 
of  private  property  for  public  use,  to  extend  to  territories.  The 
rule  is  also  approved  in  the  following  cases,  discussing  the  general 
subject:  McNutt  v.  Bland,  2  How.  21,  11  L.  164;  Glover  v.  Shepperd, 
11  Blss.  576,  15  Fed.  Rep.  836;  Laird  v.  Insurance  Co.,  44  Fed.  Rep. 
712;  Calhoun  v.  Calhoun,  2  S.  C.  295.  See  also  State  v.  White,  23 
Tex.  Supp.  613;  State  v.  Burke,  33  La.  Ann.  516. 

Rule  limited  in  Geofroy  v.  Riggs,  133  U.  S.  269,  33  L.  645,  10  S.  Ct. 
297,  holding  the  District  of  Columbia  to  be  one  of  the  '*  States  of 
the  Union,"  within  meaning  of  treaty  regulating  taking  of  land  by 
descent;  Talbott  v.  Silver  Bow  Mining  Co.,  139  U.  S.  444,  85  L.  212, 
11  S.  Ct  596,  holding  act  of  congress  providing  that  States  may  tax 
national  banks  extends  to  territories;  The  Ullock;  9  Sawy.  642,  19 
Fed.  Rep.  212;  The  Panama,  Deady,  33,  F.  C.  10,702,  and  In  re 
Bryant,  Deady,  121,  F.  C.  2,067,  holding  term  "State"  includes 
territory  under  act  of  congress  regulating  navigation;  Nell  v.  Wil- 
son, 14  Or.  415,  12  Pac.  812.  holding  power  of  territory  to  regulate 
pilotage  co-ordinate  with  that  of  State. 
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8.  One-third  of  the  aalTage  decreed  to  the  own- 
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■hall  be  paid 


1,  and  entitled 

2S8 

lalTon,  their  maatera  are 

re  of  the  salTage,  bat  It 

„  , -..^rentlcea  themselTe*. 

14.  240 

11.  The  admtraitT  conrta  of  the  United  States 
have  Jurisdiction  In  cases  of  salvage  where  all  the 
parties  exe  allow,  if  the  Jnrladictloa  be  not  object- 
ed to.    Id.  2«4 

12.  "Hie  qpeatlen  of  forfeitoiv  of  a  vcMel  nnder 
the  act  of  ODngreoe  agalnat  the  slave  trade,  la  of 
admiral^  and  maritime  Jurisdiction. 

Viit«t  Btalat  v.  SohooMr  fioUv,  400 

AOBtCBMBNT. 
If  a  man  acreea  to  do  certain  work,  and  doea  tt 
Jolntl7  with  another,  he  Is  stili  entitled  to  recover 
upon  the  agreement.  In  Ills  own  name. 


countrr  mar  Bcgoire  the"  commercial  privii^M'  at^ 
tBched  to  his  domicile;  and  b;  making  himself  the 
■object  of  a  foreign  power,  he  places  himself  out 
pf  the  protection  of  the  United  BtatM,  while  with- 
in the  terrltorr  of  the  new  sorerelgn  to  wlms  he 
has  sworn  alJeglBnce. 

Murrav  v.  Charming  Bettti,  M 

2.  Whether  a  cltlsen  of  the  United  States  can  do- 

veat  hinueit  of  Chat  character  otherwise  than  In 

g_j. Se  prescribed  bf  law  I    Id.    n. 

mlng  the  subject  of  a  foreign 
t  From  punishment  lor  a  crime 

a  I  to  the  United  Btataat 

rmino  Betrv,  84 

n,  bom  in  ae  colonj  of  New 
3  ilatlon,  and  who  resided  there 

e  Joined  the  Brltleh  arm;,  and 

*  ngiand,  where  he  has  raided 

e  Iwaje  to  be  a  lojal  subject  of 

C  w  take  and  hold  laud  In  New 

i  «m   a  eitUen  of  the  Cnlted 

t  >  became   a   snbjeet  of   New 

i  rlllT     Whether  he  haa  aipa- 

C  eeome  an  alien  1 

rose'*  Lettea,  280 

rta  of  the  United  States  liaTe 
J  the  parties  are  allenaT 

.  BloA-tau,  Z84 

tno.  408 

APPBAU 

If  an  appeal  Is  prajed  in  the  eovrt  balow  at  Ow 

Mmeterm  In  which  the  decree  la  rendered,  a  dta- 


their  share  of  the  ralTSge,  bat  It  abaii 

bs  paid  to  the  apprentices  themaelvea. 

Mate*  el  al.  v.  Blalreau,  240 

ASBBTB. 

1.  The  landa  of  a  deceased  debtor  In  Oeorgla  are 

assets  In  the  handa  of  the  executor,  and  in  a  salt 

in  eqnltr  following  the  aasete.  It  la  not  nacessarj 

to  make  the  heir-at-law  a  partr. 

Telfair  -    "— t  "" 


/d. 


lb. 


8.  It  la  no  err<x  Qiat  the  decree  does  not  appor 
tiaa  the  amount  among  those  defendaots  who  have 
aaseta,  unteaa  It  appears  that  the  whole  aaseta  In 
the  handa  of  all  Qie  d('  '  ' 
anlllclent  to  pay  the  dtiit 


BANKEDPT. 

of  tnaolvencj  *l  _ 

debtor,  the  United  States  are  » 


) 


BONDi 

To  taiteet  a  mcmimptton  of  paymoiC 
•CO  of  a  bond,  90  yean  mast  Iuito  elapi 
■nro  of  tiia  period  of  the  plalntUTs 
Dumlon  d  Co.  «.  Boll, 


Uity. 


the 
:elii- 

180 


BOND,  FORTHCOMING. 

In  Ytrglnla  a  forthcoming  bond  which  mlsrecltes 
the  costs  upon  the  execution,  is  not  thereby  ritl- 
ated.  If  the  aggregate  of  debt  and  costs  be  truly 
stated ;  but  wiir  support  a  judgment  on  motion. 

WilUamt  0t  aL  V,  Lyles,  9 

BRITISH  CREDITORS. 

1.  Legal  impediments  to  the  recovery  of  British 
debts  existed  In  Virginia  until  the  year  1793. 

Duniop  d  Co.  V.  Ball,  180 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

O^den  V,  Blaoldedge,  272 

BRITISH  TRBATl. 
Bee  Aliens,  4. 


CITATION. 

1.  If  an  appeal  is  prayed  in  the  court  below  at 
the  same  term  in  which  the  decree  Is  rendered,  a 
citation  is  not  necessary. 

Belly  V,  Lamar  ei  o2.,  849 

2.  A  citation  must  accomjMUiy  the  writ  of  error, 
or  it  will  be  dismissed. 

BaUiff  V.  Tipping,  406 

ClTIZBNa 

See  Jurisdiction,  1.  Aliens,  1,  2,  8,  4.  Oxpatria- 
tlon.     Columbia,  1,  2,  8,  4.     Courts  1. 

COLUMBIA. 

1.  The  inhabitants  of  the  District  of  Columbia. 

Sr  its  separation  from  the  states  of  Virginia  and 
airland,  ceased  to  be  citizens  of  those  states  re- 
spectively. 

Reily  V,  Lamar  tit  aU,  844 

2.  By  the  iusolvent  law  of  Maryland  of  8d  of 
January,  1800,  the  Chancellor  of  Maryland  could 
not  discharge  a  citizen  of  Maryland  who  resided  in 
the  District  of  Columbia  at  the  time  of  its  separa- 
tion from  Maryland,  unless  the  insolvent  had  com- 
plied with  all  the  requisites  of  the  law,  so  as  to  en- 
title himself  to  a  discharge  before  that  separation. 

Id.  Jb. 

8.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citizen  of  Virginia 
in  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia ;  but  a  citizen  of  the  district  of 
Virginia  may  maintain  an  action  against  a  citizen 
of  the  District  of  Columbia,  in  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia. 

Hepburn  et  al.  v.  EUzey,  445 

4.  A  citizen  of  the  District  of  Columbia  is  not  a 
dtizen  of  a  state,  within  the  meaning  of  the  con- 
Btitation  of  the  united  States.    Id,  lb. 

CONSTITUTION. 

A  cltisen  of  the  District  of  Columbia  Is  not  a 
citizen  of  a  state,  within  the  meaning  of  the  consti- 
tution of  the  United  States. 

Hepburn  et  ai.  v.  Blhseu,  445 

CONSULa 

The  certificate  of  a  consul  of  the  United  States 
under  his  seal,  Is  not  evidence  of  a  foreign  law. 

Church  V.  Hubbart,  286 

CORPORATION. 

A  corporate  body  can  act  only  in  the  manner 

{prescribed  by  the  act  of  incorporation,  which  gives 
t  existence.  It  is  the  mere  creature  of  law,  and 
derives  all  its  powers  from  the  act  of  incorpora- 
tion. 

Head  et  oL  V.  Providenoe  Jiuuranoe  Com- 
€any,  127 

COURTS. 

1.  The  courts  of  the  United  States  have  not  ju- 
risdiction between  citizens  of  the  United  States 
unless  the  record  expressly  states  them  to  be  citi- 
zens of  different  states.  I 

Wood  V,  Waynon,  9 

Oapron  «.  Van  Aoonle»,  126 
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2.  A  plaintiir  may  anlga  for  error  tfca  , 
jurlsdlcuon  in  that  court  to  whldi  Jm  htm 
to  resort.     Id, 

3.  A  party  may  take  advantage  of  an  error  la 
his  favor,  if  it  be  an  error  of  the  eonrt.    Id,       Ih. 

4.  The  courts  of  admiralty  of  the  Italted  States 
have  Jurisdiction  hi  eases  of  salvage,  where  all  the 
parties  are  aliens,  if  the  jurisdiction  be  not  object- 
ed to.    Maeon  v.  Btaireau,  «  240 

5.  Quwre,  whether  the  United  States  eouita  of 
common  law  have  Jurisdiction  where  all  the  par- 
ties are  aliens?    BaUiir  v.  Tipping,  40# 

6.  The  question  of  iforfeiture  of  a  vessel  nftder 
the  act  of  Congress  against  the  slave  trade  is  of 
admiralty  and  maritime  Jurisdiction. 

United  Btatee  «.  Schooner  BaOm,  40e 

7.  The  circuit  court  of  the  United  States  for  th* 
district  of  Virginia,  has  not  jurisdiction  in 
N^tween  citizens  of  Virginia  and  r<t*f*ff  ef 
District  of  Columbia. 

Hepburn  el  at  ••  BlUteif, 


DAMAGB& 

1.  If  there  was  no  reasonable  ground  of  aaspf- 
don  that  the  vessel  was  trading  contrary  to  law. 
the  commander  of  a  United  States  ship  of  war,  whi 
seizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.   Charming  Betty,  64 

2.  The  report  of  the  assessors  ought  to  state  the 
principles  on  which  it  Is  founded ;  and  not  a  gross 
sum  without  explanation.     Id.  ih 

8.  A  commander  of  a  ship  of  war  of  the  United 
States,  in  obeying  the  instructions  of  the  Presi- 
dent of  the  United  States,  acts  at  hJs  peril.  If 
those  instructions  are  not  strictly  warranted  by 
law,  he  is  answerable  In  damages  to  any  person  In- 
jured by  their  execution.     Little  v.  Barreme,  170 

4.  Queere,  whether  probable  cause  will  excuse 
from  damages?    Id,  ifi 

DEMURRBR. 

1.  In  a  bill  in  equity  by  executors  It  Is  not  causa 
of  demurrer  that  they  have  not  set  forth  their  let- 
ters testamentary.     Telfair  v.  Stead,  408 

2.  It  is  no  cause  of  demurrer  to  a  bin  In  equity 
against  an  executor  seeking  a  discovery  of  assets^ 
that  the  complainant  had  a  right  of  action  at  law. 

Telfair  v.  Stead,  400^ 

DBPRECIATION. 

On  a  deed  made  in  1799.  of  land  In  Virginia,  ren- 
dering an  annual  rent  of  261.  current  money  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale- 
of  depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract;  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  ascertained  by  a 
Jury.     Faw  «.  MarateUer,  lo 

DEVIATION. 

A  detention  at  sea  to  save  a  vessel  In  distress,  la 
such  a  deviation  as  discharges  the  underwriters, 
and  the  owner  stands  his  own  Insurer. 

Ifosoa  V,  Blaitreau,  268,  269^ 

DOMICILE. 
See  Aliens,  1. 

DUTIES. 

Sugar  refined,  but  not  sold  and  sent  out  of  tba 
manufactory  before  the  first  of  July,  1802,  was  not 
liable  to  any  duty,  upon  being  sent  oat  after  that 
day.     Pennington  v,  Oome, 


BHIORATION. 

Distinguished  from  Bxpatriatloa. 
iPllvaine  v,  Oomere  Leeeee, 

BQUITT. 


S0» 


1.  Qutpre,  whether  a  person  who  has  neglected  at 
.aw  to  plead  his  discharge  under  an  Insolvent  act, 
can  avail  himself  of  it  in  equity. 

Reihf  «.  ZiOfliar  et  oL,  244 

Graneh  2. 


iii 


2.  IB  a  bin  In  •QuSty  It  li  not  mcMMrr  for  exec- 
utor* to  eet  forth  tbmr  letters  testamentary. 

Tel/olr  V.  Bttrnd,  408 

5.  That  property  of  the  debtor  has  eome  to  the 
tends  of  die  defendant,  is  a  ground  of  equity. 

Id,  Ih. 

4.  It  Is  not  a  good  plea  in  bar  to  a  bill  In  equity. 

for  a  discovery  of  assets,  that  a  judgment  at  law 

has  been  recovered  against  the  executor  of  the 

debtor.    Id,  n. 

6.  It  is  no  cause  ol  demurrer  to  a  bill  in  equity 
against  an  executor  seeking  a  discovery  of  assets, 
that  the  complainant  has  a  right  of  action  at  law. 

Id,  409 

6.  A  creditor  may  In  equity  follow  the  assets  of 
his  debtor  Into  the  bands  of  his  devisees,  legatees, 
and  distributees.    Id,  410 

7.  The  evidence  of  the  knowledge  of  the  under- 
writers of  the  intention  of  the  insured  at  the  time 
eC  making  the  policy,  ought  to  be  very  clear  to 
lustl^  a  court  of  equity,  m  conforming  the  policy 
la  that  intention. 

Qrovet  ei  al,  v,  Boaton  MoHme  Insurance 
Company,  410 

BRROB. 

1.  A  plaintiff  may  assign  for  error  the  want  of 
iorisdicuon  in  that  court  to  which  he  has  chosen 
to  resort.     Oapron  v.  Van  Noorden,  126 

2.  A  party  may  take  advantage  of  an  error  In  his 
favor,  if  It  be  an  error  of  the  court.    Id,  lb, 

8.  The  citation  must  accompany  the  writ  of  er- 
ror, or  it  will  be  dismissed.    Bailiff  v.  Tipping,  406 

4.  It  is  no  error  that  the  decree  is  for  pounds, 
shillings  snd  peuce  sterling. 

Telfair  v.  Stead,  414 

5.  It  is  no  error  that  the  decree  does  not  ap- 

Krtion  the  amount  among  those  defendants  who 
ve  assets,  unless  It  appears  that  the  whole  as- 
sets in  the  hands  of  all  the  defendants  are  more 
than  sufficient  to  pay  the  plaintiff's  debt.    Id,      ib. 

BVIDBNCB. 

1.  To  induce  a  presumption  of  payment  from  the 

3(0  of  a  bond,  20  years  must  have  elapsed  exdu- 
ve  of  the  period  of  the  plaintiff's  disability. 

Dunlop  A  Co,  V,  Ball,  180 

2.  Foreign  laws  must  be  proved  as  facti.  They 
must  be  verified  by  oath,  or  by  some  other  high 
author  1^  which  the  law  respectB  not  less  than  an 
oath.     Church  V,  Hubbart,  187,  236 

8.  The  certificate  of  a  consul  of  the  United  States 

ander  his  seal  is  not  evidence  of  a  foreign  law. 

/d.  lb, 

4.  The  proceedings  of  a  Portuguese  court,  under 
the  seal  or  a  person  who  states  nlinself  to  be  Sec- 
retary of  Foreign  Affairs  in  Portugal,  Is  not  evi- 
dence.   Id,  lb, 

6.  If  the  decrees  of  the  courts  in  the  Portuguese 
colonies  are  transmitted  to  the  seat  of  the  Portu- 
guese government,  and  registered  in  the  depart- 
ment of  state  of  that  government,  a  certificate  of 
that  fact  under  the  great  seal  of  Portugal,  with 
a  copy  of  the  decree  authenticated  in  the  same 
manner,  would  be  sufficient  prima  fade  evidence. 

id.  lb. 

BXBCUTOBS. 

It  Is  not  necessary  in  a  bill  in  equity  by  execu- 
tors, that  they  should  set  forth  their  letters  testa- 
mentary.   Telfair  v.  Stead,  408 


EXPATRIATION. 

1.  An  American  dtizen,  residing  In  a  foreign 
country,  may  acquire  the  commercial  privileges 
attached  to  his  domicile,  and  by  making  himself  the 
subject  of  a  foreign  power,  be  places  himself  out 
of  the  protection  of  the  United  States  while  within 
the  territory  of  the  sovereign  to  whom  he  has  sworn 
allegiance. 

Murray  v.  Charming  Betty,  64 

2.  QuiBre,  whether  a  dtisen  of  the  United  States 
can  devest  himsdf  of  that  character  otherwise 
Chan  in  such  manner  as  may  be  prescribed  by  law. 

Id.  lb. 

M'llvaine  v,  Cowee  Lessee.  280 

8.  Whether  by  becoming  the  subject  ot  a  foreign 
power,  he  is  rescued  from  punisliment  for  a  crime 
against  the  United  SUtes?    Id.  lb, 

4.  Whether  by  expatriation  he  becomes  an  alien, 
so  that  he  cannot  take  and  hold  lands  by  descent 
from  a  cltlsen  of  the  United  States. 

M'llvwAme  v,  Oome'a  Lssssf^ 
CnuMb  2« 


FACTOR. 

The  defendant  cannot  offset  bad  dflibts  Buide  by 
the  misconduct  of  the  plaintiff.  In  selling  the  de- 
fendant's goods  as  factor ;  the  plaintiff  not  having 
guaranteed  those  debts;  but  such  misconduct  is 
properly  to  be  inquired  into  hi  a  suit  for  that  pur- 
pose.    winohe$t«r  «.  Haekley,  842 

FORBION  LAWS. 

1.  Foreign  laws  must  be  proved  as  facts. 

Church  V,  Hubbart,  187,  286 

2.  The  certificate  of  a  consul  of  the  United  States 
under  his  seal,  is  not  evidence  of  foreign  laws. 

/A  /b. 

FORTHCOMING  BOND. 
See  Bond,  Forthcoming, 


GBORGIA. 

Lands  of  a  deceased  debtor  in  Georgia  are  liable 
in  equity  for  his  debts,  without  making  the  heir  a 
party.    Telfa/lr  v.  Stead,  407 


ILUCIT  TRADB. 

The  right  of  a  nation  to  seise  vessels  attempting 
an  illicit  trade  is  not  confined  to  their  harbors,  or 
to  the  range  of  their  lotteries. 

Church  V,  Hubbart,  187 

INSOLYBNCT. 

1.  By  the  Insolvent  law  of  Maryland  of  8d  Janu- 
ary, 1800,  the  Chancellor  of  Maryland  could  not  dis- 
charge an  insolvent  citizen  of  Maryland  named  in 
that  law.  and  who  resided  In  the  District  of  Colum- 
bia at  the  time  of  its  separation  from  Maryland, 
unless  the  insolvent  had  complied  with  all  the  req- 
uisites of  the  Insolvent  law,  so  as  to  entitle  him- 
self to  a  discharge  before  the  separation. 

Retty  «.  Lamar  et  al,,  844 

2.  Quare,  whether  an  insolvent  who  has  neg- 
lected at  law  to  plead  his  discharge,  can  avail  him- 
self of  it  In  equity?    Id,  lb, 

8.  A  certificate  of  discharge  under  the  insolvent 
act  of  Maryland  of  8d  January,  1800,  relates  back 
to  the  date  of  the  deed  of  trust,  and  the  applicant 
must  show  himself  to  be  a  citisen  of  Maryland  on 
that  day.     Id,  849 

4.  In  all  cases  of  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  priority  of  payment 
out  of  his  effects. 

VnHitad  Btatee  v,  Fieher,  at  oi.,  858 

INSTRUCTIONS. 

The  Instructions  of  the  President  of  the  United 
States  to  a  commanding  officer  of  a  United  States 
ship  of  war,  if  not  warranted  by  law,  will  not 
Justify  the  officer.    Little  v,  Barreme,  170 

INSURANCB. 

1.  If  the  insured  make  a  proposition  to  the  un- 
derwriters to  cancel  a  policy,  which  they  reject,  and 
afterwards  assent  to:  but  before  information  of 
such  assent  reaches  the  insured,  they  hear  of  the 
loss  of  thdr  vessel,  such  proposition  and  assent 
do  not  in  law  amount  to  an  agreement  to  cancel 
the  policy. 

Head  et  al,  v.  Providence  Insurance  Com- 
pany, 127 

2.  If  It  be  inserted  in  a  policy  that  "the  insur- 
ers are  not  liable  for  seizure  by  the  Portuguese  for 
illicit  trade,"  and  the  vessel  be  seized  and  con- 
demned by  the  Portuguese  for  an  attempt  to  trade 
illidtly,  the  underwriters  are  not  liable  for  the 
loss.     Church  V.  Hubbart,  187 

8.  An  exclusion  of  the  risk  of  seizure  for  illicit 
trade,  means,  of  a  lawful  seizure. 

Church  V,  Hubbart,  286 

4.  A  detention  at  sea  to  save  a  vessel  In  dis- 
tress is  such  a  deviation  as  discharges  the  under- 
writers.   Mason  v,  Blaireau,  268,  269 

6.  A  policy  in  the  name  of  one  Joint  owner  "be 

{>roperty  may  appear."  (without  the  clause  stat- 
ng  the  insurance  to  be  for  the  benefit  of  all  con- 
cerned,) does  not  cover  the  interest  of  another 
Joint  owner. 

Groves  et  oL  «.  BoeUm  Marine  Insurance 
Company,  419 
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I.  The  interest  of  a  mpartnenhlp  cumot  be  civ- 
In  evidence  on  an  averment  of  mdlvldnaJ  Inter- 
eet;  nor  wUl  the  averment  of  oopartnerahip  inter- 
est iM  supported  by  a  special  contract  relating  to 
the  interest  of  an  individual. 

Omves  0t  oL  V.  Bogton  Marine  lH9uranoe 
Oompanif.  419 

7.  The  evidence  of  the  knowledge  the  underwrit- 
ers had  of  the  intentlMi  of  the  insured  at  the  time 
of  making  the  policy,  ought  to  be  very  clear  to 

Sstify  a  court  of  egulty  m  conforming  the  policy 
that  Intention.    Id,  /o. 


JOINT  OWNER. 
See  Insurance,  6,  6.    Partners,  1,  2. 

JURISDICTION. 

1.  The  courts  of  the  United  States  have  no  juris- 
diction between  citlsens  of  the  United  States  un- 
less the  record  expressly  states  them  to  be  dti- 
lens  of  different  states. 

Wood  V.  Wagnon,  9 

Oapron  v.  van  Noorden,  126 

2.  A  plaintiff  n^ay  assign  for  error  the  want  of 

grlsdiction  in  that  court  to  which  he  has  chosen 
resort.     Oapron  v.  Van  Noorden,  126 

8.  The  courts  of  admiral^  of  the  United  States 
have  jurisdiction  In  cases  of  salvage  where  all  the 
parties  are  aliens,  if  the  jurisdiction  is  not  object- 
ed to.    Ifotoii  V,  Blaireau,  240 

4.  QuoBre,  whether  the  common  law  courts  of  the 
United  States  have  jurisdiction  where  all  the  par- 
ties are  aliens?    BcAUff  v.  Tipping,  406 

6.  The  question  of  forfeiture  or  a  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  a 
question  of  admiralty  and  maritime  jurisdiction. 

United  tiiatee  v.  Schooner  Bally,  406 

6.  A  eltisen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citizen  ot  Virginia  in 
the  circuit  court  of  ^e  United  States  for  the  Vir- 
ginia district.    Hepburn  v.  BUeew,  446 


LANDS. 
See  Georgia.    New  Jensy. 

LAW. 
See  Legislative  power. 

LAWS.  FOREIGN. 
See  Foreign  Laws. 

LEGISLATIVE  POWER. 

The  legislature  cannot  declare  what  the  law  was, 
or  1%  but  what  it  shall  be. 

Ogden  v.  BlaoMedge,  272 

LIMITATION& 

1.  The  9th  section  of  the  act  of  assembly  of 
North  Carolina,  passed  In  1715,  which  directs  that 
unless  the  creditors  of  deceased  persons  shall  make 
their  claims  within  7  years  after  the  death  of  the 
debtor,  thev  shall  be  barred,  was  repealed  by  the 
act  ox  17o9t  c  28,  notwithstanding  the  act  of 
1799,  which  declares  the  contrary. 

Ogden  v,  Blackledge,  272 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

Id.  /». 

8.  The  act  of  Congress  of  80th  April,  1790.  lim- 
iting the  prosecutions  upon  penal  statutes,  extends 
as  well  to  penalties  created  after,  as  before  that 
act.  and  to  actions  of  debt  for  penalties  as  well  as 
to  Informations  and  indictments. 

Adame,  q,  t.,  t?.  Woods, 


ICARINER. 

1.  If  a  vessel  in  distress  is  abandoned  at  sea  by 
the  master  and  all  the  crew,  except  one  man, 
wiko  is  left  either  by  design  or  accident,  he  is  dis- 
charged from  his  contract  as  mariner  <tf  that  ves- 
sel, and  entitled  to  salvage. 

Ifasoii  «.  Blaireau,  MO 

2.  If  a  mariner  embeazles  a  part  of  the  goods 
saved,  iM  forfeits  his  salvage.    Id.  lb. 

MARYLAND. 
See  Inaolvent,  1,  S. 


MONBT. 

1.  It  i  no  error  tliat  a  decree  Is  for  pounds^  iMI* 
lings  and  pence  sterling. 

Telfair  v.  Stead,  414 

2.  On  a  deed  made  in  1770,  of  land  In  Virginia, 
rendering  an  annual  rent  of  26L  current  money  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale 
of  depredation,  but  the  actual  annual  value  of  tbe 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  to  be  ascertained  by 
a  jury.     Faw  e.  Maret^ier,  10 


NAVY  OF  UNITED  STATES. 

1.  If  there  was  no  reasonable  ground  of  suspi- 
cion that  the  vessel  was  trading  contrary  to  law, 
the  commander  of  a  United  States  ship  of  war.  who 
seises  and  sends  her  in,  is  liable  for  damages. 

Murrap  v.  Oharming  Betey,  64 

2.  OiMsre,  what  degree  of  arming  oonstitates  an 
armed  vessel?    Id.  Ih, 

8.  A  commanding  officer  of  a  ship  of  war  of 
the  United  States  Ib  not  justified  by  the  instruc- 
tions of  the  President  of  the  United  States,  If 
those  instructions  are  not  warranted  by  law ;  but  is 
answerable  in  damages  to  any  person  injured  by 
his  execution  of  those  Instructions. 

Little  V,  Barreme,  179 

NEW  JERSEY. 

Quwre,  whether  a  person  bom  In  the  colony  of 
New  Jersey  before  the  revolution,  and  who  resided 
there  until  the  year  1777,  but  who  then  joined  the 
British  army  In  Philadelphia,  and  afterwards  went 
to  England,  where  he  has  ever  since  resided,  and 
who  has  always  claimed  to  be  a  British  subject,  can 
now  take  and  hold  lands  in  the  state  of  New  Jer- 
sey by  deecent  from  a  citizen  of  the  United  States? 
Whether  by  the  act  of  the  state  of  New  Jersey,  of 
October  4.  1776.  he  became  a  member  of  the  new 
government  against  his  will?  Whether  he  could 
expatriate  himself  after  the  peace?  'And,  if  ex- 
patriated, whether  he  became  thereby  completely 
"  n  to  all  intents  and  purposes? 
M'llvame  v,  Oowe*8  Lessee, 

NON-INTERCOURSa 
See  Admiralty,  1,  6. 

NORTH  CAROLINA. 
See  Limitations,  1,  2. 


PARTNBR& 

1.  A  policy  In  the  name  of  one  joint  owner,  **9m 
property  may  appear.'*  (without  the  clause  stat- 
ing the  Insurance  to  be  for  the  benefit  of  all  con- 
cerned,) does  not  oover  the  interest  of  another  joint 
owner. 

Graves  et  ol.  v.  Boston  Marine  Insuranoe 
Oompany,  419 

2.  The  Interest  of  a  copartnership  cannot  be  glv^ 
en  in  evidence  on  an  averment  of  individual  inter- 
est, nor  will  the  averment  of  copartnership  interest 
be  supported  by  a  special  contract  relating  to  the 
intereiK  of  an  Individual.    Id,  /^ 

PAYMENT. 

See  Evidence,  1, 

The  principle  upon  which  the  presumption  of 
payment  arises  from  the  lapse  of  time  is  a  rea- 
sonable principle,  and  the  presumption  may  be  re- 
butted by  any  facts  which  destroy  the  reason  of  the 
rule.    Dufilop  d  Oo.  v.  Ball,  ISO 

PENAL   STATUTE& 
See  Limitations,  8. 

PI^BADINOS. 

1.  It  Is  not  a  good  plea  In  bar  to  a  btn  ta 
equity  that  the  complainant  has  recovered  a  judg- 
ment at  law  against  the  executor  of  the  debtor. 

Telfair  a.  Stead.  408 

2.  It  Is  no  cause  of  demurrer  to  a  blU  In  equity 
against  an  executor,  seeking  a  discovery  ot  SMsts, 
that  the  complainant  had  a  right  of  acnon  at  law. 

Id.  409 


POLICY. 
See  Insurance,  1,  2,  8,  6,  T. 


Cranch2. 


\ 


PBACnOi. 

1.  Im  Tlrgtela  a  i»rthcomlBf  bond  whMh  Mlfre- 
cKm  th«  amonnt  o<  eoete  on  tha  ezecntloii,  la  not 
Ckerebf  Tklatad,  If  tlM  acgregato  of  debt  and  eoata 
ba  tmiy  atated;  bat  wUTaapport  a  judgment  on 
aMtioQ.    WUUmau  at  ol.  «.  Lviet,  9 

2.  Tbe  eonrt  wUl  require  a  atatemeat  af  the 
'  '    ef  a  caae  bef6re  argnment. 

Fmm  e.  MmrtUiUsr,  10 

MeU^  #.  Ixunetr  0t  ol.,  S49 

8.  If  a  qneatlon  apon  which  the  Jndgea  below  dif- 
fer In  opuikNi  be  eertlAed  to  thla  court,  and  be 
Wre  decided,  the  parties  are  not  precluded  from  a 
wrM  of  error  where  the  whole  canee  la  before  the 
court.    Oifle  a.  Lee,  88 

4.  Upon  a  caae  oertUed,  thla  court  can  only 
consider  the  point  upon  which  the  judgea  below 
differed.    Id,  Ih. 

6.  The  rmort  of  the  assessors  appointed  by  the 
court  of  admiralty  to  assess  the  damages,  onght 
to  state  the  prlnclplea  on  which  It  Is  founded,  and 
not  a  gross  sum  without  explanation. 

Murray  v.  OharmUii;  Beiey.  84 

8.  If  an  appeal  Is  prayed  In  the  court  below  at 
flie  same  term  In  which  the  decree  la  rendered,  a 
dtatlon  la  not  necessary. 

AeOy  a.  Lamar,  849 

T.  A  dtJttlon  must  accompany  the  writ  of  error, 
•r  It  wf^l  N»  dismissed. 

Bams  9.  Tinkuf,  406 

8.  In  a  bill  In  equity  hj  executors  It  Is  not  necea- 
aary  to  set  forth  their  letters  testamentary. 

Telfakr  «.  BUnd,  408 

PRBSIDBMT  GW  UNITBD  STATUS. 

ne  Inatructlons  of  the  President  of  the  United 
States,  if  not  warranted  by  law,  will  not  Justify 
Che  commander  of  a  ship  of  war  of  the  united 
Blataa  in  executing  them. 

Little  V.  Ban  erne,  170 

PBBSUMFTION. 
Sea  Brldenceb  1.    Payment;  1. 

PBIOBITT. 

Im  an  casea  of  Inaolrency  or  bankruptcy  ef  thetr 
Sabtor,  the  United  Statea  are  entitled  la  prlorll^ 
ef  pajment  out  of  hla  effects. 

Vfulted  StaUe  a.  Fieher  ei  •!« 

PBOSECUTION& 
Saa  TJmltatlfln^  t. 


PBOBABLB  CAUSa 

See  Admiralty,  2. 

Qwmr9,  whether  probable  cause  will 
damageaf    mue  v.  Barremo, 


from 
178 


Sea  Money, 


BBMTS. 

2.    Depredation,  1. 


'  BALVAOB. 
See  Admiralty,  7,  8,  0, 10, 11. 

8BIZUBB. 
See  Admiralty,  1,  2,  6,  6.    InaurancCb  8. 

SET-OFF. 

1.  If  a  ault  bo  brought  by  the  assignor  of  an 
open  account  In  his  own  name  for  the  use  of  the 
asalgnee,  the  defendant  may  offset  his  dalma 
against  the  assignee.    Wlno/ie<t0r  v.  Haohley,    842 

2.  The  defendant  cannot  offset  bad  debta  made 
by  the  mleconduct  of  the  plaintiff  In  selling  the 
defendant* a  goods  as  factor,    /d.  Jb. 

SLAVE  TBADB. 

1.  Proaeeutlona  under  the  act  of  Gongreas  against 
the  alave  trade  must  be  commenced  within  two 
yeara  after  the  offense  committed. 

Adame,  q.  t„  v,  Woode,  888 

2.  The  question  of  forfdture  of  the  Tessel  under 
the  act  of  Congress  agalnat  the  slave  trade,  la  a 
question  of  admiralty  and  maritime  Jurladlctloii.    _ 

VnUed  maiee  a.  Schooner  BaUy,  408 

STATE. 
Sea  Columbia,  8,  4. 

SUGAB. 
See  Dutlea. 


UNITED  STAT«& 

la  an  eaaea  of  Insolvency  of  thetr  debtor,  the 
United  States  are  entitled  to  a  prlorltgr  eC  pay- 
ment out  of  his  effects. 

C7a<led  Btaiee  v.  Fieher  at  •!« 


SeaBoBdp 


YIBaPOA. 


CiaA- 
Ml 


V 


REPORTS 


CASES 


ARGUED  AND  ADJUDGED  IN 


Supreme  Court  of  The  United  States, 


IN  FEBRUARY  TERM,  1805, 


AND 


FEBRUARY  TERM,  1806. 


PoUus  ignoratio  juris  litigiosa  est,  quam  scientia. 

CXO.  DB  LBQIBUS,  mjOt.  h 


BY  WILLIAM  ORANOH, 

Clil«f  Jadge  of  the  Circuit  Court  of  the  District  of  Colombia. 


SECOND  EDITION. 

l^ntlD  AND  COaaiCTBD  BY  THB  AUTHOB, 


VOL  IIL 


) 


OASES  REPORTED. 


B. 

BARRY,  ManeUa  v. 415 
Bell,  Hopkirk,  i;. 464 

Brooke,  Peyton  v. 92 

Buddicum  v.  Kirk, 293 

Burford,  ex  parte,          ....      -    443 
Butte,  Hodgson  v. 140 

a 

Caldcleugh,  Gordon  v.  ....    268 

Godm&ii  1;.  Wilson, 193 

Cooke  1;.  Graham,         ......    229 

Cnrtiss,  Strawbridge  v.     •     •     -        -     •  267 

IX 

Dixon  17.  Ramsay,      ......     819 

Dobynet  1;.  United  States, 241 

Douglass,  Huidekoper  «.•---         1 
V.  McAllister, 298 

E. 

Eve,  Haonay  v,      ..•-..     242 

V. 

Faw  V,  Roberdean,    .-.•--  174 
Field  V.  Milton, 514 

G. 

Gadsby,  Levy  v.     ----••-  180 

Gordon  1;.  Caldcleugh, 268 

Graham,  Cooke  ©.--•-..  229 

Grundy,  United  States  v.      -      -      •      -     837 

H. 

Hallet  V.  Jenks, 210 

Hannay  1;.  Eve, 242 

Harris  v,  Johnston,    --•-•-811 

Heth,  United  Stated  v. 399 

Hodgson  V.  Butts,      ......     140 

Hooe,  United  States  v, 73 

Hopkirk  v.  Bell,    ------     454 

Huidekoper  1;.  Douglass,  -      •      •      •      >      1 

J. 

Jackson,  Winchester  v.        ....     515 

Jenks,  Hallet  v. 210 

Johnston,  Harris  v.    -     •     -     •     -      .     811 

Kirk,  Buddicum  9. 293 

Knox,  Sands  v. 499 

V.  Summers,  -----.  496 

L. 

Tjawb^Tt  V.  Paine, 97 

Law,  Ray  «,•-•••••-  179 

Lawrason  v.  Mason,     ..••••     492 
Levy  V.  Gadsby, 180 


M. 

M'Allister,  Douglass  v.        ....     298 

M'Ferran  v,  Taylor,  270 

Maley  v.  Shattuck, 458 

Manella  >;.  Barry, 415 

Marine  Ins.  Co.  v.  Tucker,  ....  357 
Mason,  Lawrason  1?.     .....      .  492 

Milledge,  Milligan  v. 220 

Milligan  v,  Milledge,  220 

Milton,  Field  v. 514 

Montalet  1;.  Murray,    ......  249 

More,  United  States  v,  ....     159 

Murray,  Montalet  r. 249 

N. 

Negro  London,  Scott  v.        ....     824 

P. 

Paine,  Lambert  v,  •  -  •  •  ...  97 
Peyton  v.  Brooke^ 92 

R. 

• 

Ramsay,  Dixon  v.      .....      .  819 

Randolph  v.  Ware,-         .....     503 

Ray  V,  Law, 179 

Roberdeau,  Faw  1;.        .....     174 

& 

Sands  v,  Knox,      .......  449 

Scott  V.  Negro  London,      -     -     .     •     •     824 
Shattuck,  Maley  v.    -      ....      .  458 

Silsby  V.  Young,      ......     249 

Simms  v,  Slacum,      .••...  300 
Slacum,  Simms  v.      ......     800 

Speed,  Wilson  v.      .       .       -       -       .       .  283 
Strawbridge  v,  Curtiss,        ....     267 

Summers,  Knox  «?.-••.••  496 

T. 

Taylor,  M'Ferran  1;. 270 

Tucker,  Marine  Lis.  Co.  v.        •      •     •      .  857 

U. 

United  States,  Dobvnes  v,  •  •  •  •  241 
United  States  v,  Grundy,      ....  337 

V.  Heth, 839 

V.  Hooe,      .....    73 

t?.  More,        •      •      •      .     159 

W. 

Ware,  Randolph  v, 503 

Wilson  1;.  Codman,  193 

— ^ V,  Marine  Ins.  Co.         ....  187 

9,  Speed,       ......     283 

Winchester  1;.  Jackson,  .....  515 
Wise  1?.  Withers,  -  .  .  .  •  331 
Withers,  Wise  1;. 881 

Y. 

Young;  Silsby  «.•-•••• 


Supreme  Conrt  of  the  United  Statea 


3 


BuPBEioB  Couvr  OF  THE  Uniisd  Statis. 


1S05 


^ 


reoeiTe  any  saeh  warrant,  shall  make  fair  and 
clear  entries  thereof  in  a  book,  to  be  provided  by 
him  for  that  purpose,  distinguishing  therein 
the  name  of  the  person  therein  mentioned,  the 
quantity  of  land,  date  thereof,  and  the  d^y  on 
which  such  deputy  surveyor  shall  reeeire  the 
same,  which  book  shall  be  open  at  all  season- 
able hours  to  every  applicant  who  shall  be  en- 
titled to  copies  of  any  entries  therein,  to  be  cer- 
tified as  such,  and  signed  by  the  deputy  survey- 
or, the  party  paying  one-quarter  of  a  dollar 
therefor. 

4*]  •Sec.  V.  And  he  it  further  enacted  by  the 
authority  aforesaid,  That  the  deputy  surveyor 
shall,  at  the  reasonable  re(jue8t  and  proper  cost 
and  charges  of  the  respective  grantees,  in  such 
warrants  named,  proceed  to  survev  the  lands  in 
such  warrants  described,  as  nearly  as  may  be, 
according  to  the  respective  priorities  of  their 
warrants;  provided,  that  they  shall  not,  by  vir- 
tue of  any  warrant,  survey  any  tract  of  land, 
that  may  have  been  actually  settled  and  im- 
proved prior  to  the  date  of  the  entry  of  such 
warrant  with  the  deputy  surveyor  of  the  dis- 
trict, except  for  the  owner  of  such  settlement 
and  improvement;  and  having  perfected  such 
surveys,  shall  enter  the  same  in  a  book,  to  be 
kept  by  the  deputy  surveyor,  and  to  be  called 
the  survey  book;  and  the  same  book  shall  re- 
main in  his  office,  liable  to  be  inspected  by  any 
person  whatsoever,  who  shall  demand  to  see  the 
same,  up<m  the  payment  of  eleven  pence  for 
every  search;  and  the  deputy  surveyor  shall 
cause  copies  of  any  such  survey  to  be  made  out, 
and  delivered  to  any  person,  upon  the  payment 
of  one-quarter  of  a  dollar  for  each  copy. 

Seo.  VI.  And  he  it  further  enacted  hy  the 
authority  (foresaid,  That  in  making  any  survey 
by  any  deputy  surveyor,  he  shall  not  go  out  of 
his  proper  district  to  perform  the  same,  and 
that  every  survey  made  oy  any  deputy  surveyor 
without  his  proper  district  shall  be  void  and  of 
no  effect;  and  the  surveyor  general  and  his 
deputies  are  hereby  severally  directed  and  en- 
joined to  survey,  or  cause  to  be  surveyed,  the 
full  amount  of  land  contained  and  mentioned 
in  any  warrant,  in  one  entire  tract,  if  the  same 
can  be  found,  in  such  manner  and  form,  as  that 
such  tract  shall  not  contain  in  front  on  any 
navigable  river  or  lake,  more  than  one-half  oi 
the  length  or  depth  of  such  tract,  and  to  con- 
form the  lines  of  every  survey  in  such  manner 
as  to  form  the  figure  or  plot  thereof,  as  nearly 
as  circumstances  will  admit,  to  an  oblong,  whose 
length  shall  not  be  greater  than  twice  the 
breadth  thereof;  and  in  case  any  such  survey 
should  be  found  to  contain  a  greater  quantity 
of  land,  than  is  mentioned  in  the  warrant  on 
which  it  shall  be  made,  so  that  such  excess  be 
not  more  than  one-tenth  of  the  number  of  acres 
mentioned  in  such  warrant,  besides  the  usual 
allowance  for  roads  and  highways,  the  return 
5*]  thereof  shall,  nevertheless,  be  'admitted, 
under  the  warrant,  provided  the  party  procur- 
ing such  return  to  be  made,  shall  forthwith  pay 
to  the  receiver  general  of  the  land  ofiice,  the 
price  or  value  of  such  excess  or  overplus  land, 
at  the  same  rate  at  which  he  paid  for  the  land 
mentioned  in  the  warrant. 

Seo.  VII.  And  he  ii  further  enacted  hy  the 
authority  aforesaid.  That  every  deputy  surveyor 
to  be  appointed  by  virtue  of  this  act,  shall, 
within  the  month  of  February  in  the  next  year, 
348 


make  and  return  into  the  office  of  tKe  surveyor 

general,  plots  of  efvery  survey  which  he  shall 
ave  made  in  pursuance  of  any  warrant,  con- 
nected together  in  one  general  draft,  so  far  as 
they  may  be  contiguous,  to  each  other;  with  the 
'courses  and  distances  of  each  line,  the  quantity 
of  land  contained  in  each  survey,  and  the  name 
of  the  person  for  whom  the  same  was  surveyed; 
and  every  succeeding  year  he  shall  make  a  like 
return  of  the  survqrs  made  in  the  year  preced- 
ing. 

Sec.  VIII.  And  he  it  further  enacted  hy  fhe 
authority  aforesa/id,  That  the  deputy  surveyor 
of  the  proper  district  shall,  upon  the  applica- 
tion of  any  person  who  has  made  an  actual  set- 
tlement and  improvement  on  lands,  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  and,  upon  such  person  pay- 
ing the  legal  fees,  survey  and  mark  out  the  lines 
of  the  tract  of  land  to  which  such  person  may, 
by  conforming  to  the  provisions  of  this  act,  be- 
come entitled  by  virtue  of  such  settlement  and 
improvement:  Provided,  That  he  shall  not  sur- 
vey more  than  four  hundred  acres  for  such  per- 
son, and  shall,  in  making  such  survey,  conform 
himself  to  all  the  other  regulations  by  this  act 
prescribed. 

Sec.  IX.    And  he  it  further  enacted  hy  the 
authority  ^aforesaid.  That  no  warrant  or  sur- 
vey, to  be  issued  or  made  in  pursuance  of  this 
act,  for  lands  lying  north  and  west  of  the  rivers 
Ohio  and    All^han^,  and  Conewango    creek, 
shall  vest  any  title  in  or  to  the  lands  therein 
mentioned,  unless  the  grantee  has,  prior  to  the 
date  of  such  warrant,  made,  or  caused  to  be 
made,  or  shall,  within  the  space  of  two  years 
next  after  the  date  of  the  same,  make,  or  cause 
to  be  made,  an  actual  settlement  thereon,  by 
clearing,  fencing  and  cultivating,  at  least  two 
acres  for  every  hundred  acres  contained  in  one 
survey,  erecting  thereon  a  messuage  for  the 
habitation  of  man,  and  'residing,  or  caus-  [*6 
ing  a  family  to  reside  thereon,  for  the  space  of 
five  years  next  following  his  first  settling  of  the 
same,  if  he  or  she  shall  so  long  live;  and  that 
in  default  of  such  actual  settlement  and  resi- 
dence, it  shall  and  may  be  lawful  to  and  for  this 
commonwealth  to  issue  new  warrants  to  other 
actual  settlers  for  the  said  lands,  or  any  part 
thereof,  reciting  the  original  warrants,  and  that 
actual  settlements  and  residence  have  not  been 
made  in  pursuance  thereof,  and  so  often  as  de- 
faults shall  be  made,  for  the  time  and  in  the 
manner  aforesaid,  which  new  grants  shall  be 
under  and  subject  to  all  and  every  the  regula- 
tions contained  in  this  act.    Provided  always, 
nevertheless.  That  if  any  such  actual  settler,  or 
any  grantee,  in  any  such  original  or  succeeding 
warrant,  shall,  by  force  of  arms  of  the  enemies 
of  the  United  States,  be  prevented  from  making 
such  actual  settlement,  or  be  driven  therefrom, 
and  shall  persist  in  his  endeavors  to  make  such 
actual  settlement  as  aforesaid,  then,  in  either 
case,  he  and  his  heirs  shall  be  entitled  to  have 
and  to  hold  the  said  lands,  in  the  same  manner 
as  if  the  actual  settlem^  had  been  made  and 
continued. 

Sec.  X.  And  he  it  further  enacted  hy  the  urn- 
thority  aforesaid.  That  the  lands  actually  set- 
tled and  improv^  according  to  the  provisions 
of  this  act,  to  whosesoever  possession  they  may 
descend  or  come,  shall  be  and  remain  liable  and 
chargeable  for  the  payment  of  the  oopsideration 
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or  pur^aae  monej  mt  Hie  rats  aforesaid,  for 
eveiy  hundred  acres,  aad  the  interest  thereon 
accruing  from  the  dates  of  such  improrements ; 
and  if  such  actual  settler,  not  being  hindered  as 
aforesaid,  by  death,  or  the  enemies  of  the  United 
States,  shall  neglect  to  apply  for  a  warrant  for 
the  space  of  ten  years  after  the  time  of  passing 
this  act,  it  shall  and  may  be  lawful  to  and  for 
this  commonwealth  to  g^nt  the  same  lands,  or 
any  part  thereof,  to  other,  by  warrants,  reciting 
such  defaults;  and  the  grtintees,  complying  with 
the  regulations  of  this  act,  shall  have,  hold  and 
enjoy, the  same  to  them,  their  heirs  and  assigns; 
but  no  warrant  shall  be  issued  in  pursuance  of 
this  act,  until  the  purchase  money  shall  be  paid 
to  the  receiver  general  of  the  land  office. 

Seo.  XI.  And  be  ii  further  enaoted  by  the 
authority  aforesaid,  That  when  any  caveat  is 
7*]  determined  by  the  'board  of  property,  in 
manner  heretofore  used  in  this  commonwealth, 
the  patent  shall,  nevertheless,  be  stayed  for  the 
term  of  six  months,  within  which  time  the 
party  against  whom  the  determination  of  the 
board  is,  may  enter  his  suit  at  common  law,  but 
not  afterwards;  and  the  party,  in  whose  favor 
the  determination  of  the  board  is,  shall  be 
deemed  and  taken  to  be  in  possession,  to  all  the 
intents  and  purposes  of  trying  the  title,  al- 
though the  other  party  should  be  in  actual  pos- 
session, which  supposed  possession,  shall,  nev- 
ertheless, have  no  effect  upon  the  title;  at  the 
end  of  which  term  of  six  months  aforesaid,  if 
BO  suit  is  entered,  a  patent  shall  issue  according 
to  the  determination  of  the  board,  upon  the  ap- 
plicant producing  a  certificate  of  the  prothono- 
tary  of  the  proper  county  that  no  suit  is  com- 
menced, or  if  a  suit  is  entered,  a  patent  shall,  at 
the  determination  of  such  suit,  issue,  in  common 
form,  to  that  party  in  whom  the  title  is  found 
by  law;  and  in  both  eases,  the  patent  shall  be 
and  remain  a  full  and  perfect  title  to  the  lands 
against  all  parties  and  privies  to  the  said  caveat 
or  suit;  saving,  nevertheless^  to  infants,  femes 
coverts,  persons  beyond  sea,  non  compotes  men- 
tee,  and  others  under  disabilities,  their  respec- 
tive rights,  until  twelve  months  after  such  dis- 
abilities are  removed. 

Seo.  XII.  And  he  it  further  enaoted  by  the 
authoritu  aforesaid,  That  no  direct  taxes  shall 
be  levied,  assessed,  or  collected,  for  the  use  of 
this  commonwealth,  upon  or  from  any  of  the 
lands  or  tenements  lying  north  or  west  of  the 
purchase  made  of  the  Indians,  in  the  year  one 
thousand  seven  hundred  and  sixty-eight,  or  the 
personal  estate  found  thereupon,  for  the  full 
space  or  term  of  ten  years,  from  and  after  the 
passing  of  this  act. 

Seo.  XIII.  And  be  it  further  enaoted  by  the 
authority  aforesaid.  That  the  following  tracts 
of  land  shall  be  reserved  for  the  use  of  the  com- 
monwealth, that  is  to  say,  at  Presqu'isle,  formed 
by  Lake  Erie,  the  island  or  peninsula  which 
forms  the  harbor,  aad  a  tract  extending  eight 
miles  along  the  shore  of  the  lake,  and  three 
miles  in  breadth,  so  as  to  include  the  tract  al- 
ready surveyed,  by  virtue  of  a  resolution  of  the 
Sneral  assembly,  and  the  whole  of  the  harbor 
rmed  by  the  said  Presqu'isle,  at  the  mouth  of 
8*]  Harbor  creek,  which  empties  into  the  *Lake 
Brie,  and  along  tiie  shore  of  the  lake,  on  both 
sides  of  said  creek,  two  thousand  said  acres. 

Saa  XIV.  And  be  it  further  enaoted  by  the 
mtthoritjf  aforesaid.  That  all  the  lands  within 
Craneh  i. 


the  trianffle  on  Lake  Brlsw  pmrehased  fttMU  the 
United  States,  shall  be  taken  and  deemed,  aad 
th^  are  hereby  declared  to  be,  within  the  limits 
of  the  eountj  of  Alleghany. 

Seo.  XV.  And  be  it  further  enacted  by  the 
authority  aforesaid.  That  it  shall  and  may  be 
lawful  to  and  for  the  holder  or  holders  of  any 
unsatisfied  warrant  and  warrants,  heretofore 
issued  for  lands,  agreeablv  to  the  seventh  sec- 
tion of  the  act,  entitled  ''An  act  to  alter  and 
amend  an  act  of  assembly,  entitled  an  act  for 
opening  the  land  office,  for  granting  and  dis- 
posinfir  of  the  unappropriated  lands  within  this 
state,*'  passed  on  the  twenty  first  day  of  Decem- 
ber, in  the  year  one  thousand  seven  hundred 
and  eighty-four,  to  locate  the  quantity  of  land 
for  which  such  unsatisfied  warrant  and  war- 
rants was  and  were  g^ranted^  in  any  district  of 
vacant  and  unappropriated  land  within  this 
commonwealth ;  provided  the  owner  or  owners 
of  such  unsatisfied  warrants  shall  be  under  the 
same  regulations  and  restrictions,  as  other  own- 
ers of  warrants  taken  for  lands  lying  north  and 
west  of  the  Alleghany  river  and  Gonewanso 
creek,  are  made  subject  by  this  act,  the  siSd 
recited  act,  or  any  other  act  or  acts  of  the  gen- 
eral assembly,  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

WUXJAIC  BiNGHAlC, 

Speaker  of  the  House  of  Representativea 

Samuel  Powell, 

Speaker  of  the  Senate. 
Approved,  April  3d,  1702, 

Thomas  Mifflin, 
Governor  of  the  Commonwealth  of  PenneyVoa- 

nia. 

The  points  upon  which  the  opinions  of  the 
judges  of  the  court  below  were  opposed,  were 
cetrified  to  be  as  follows,  viz.: 

1.  Whether,  imder  the  act  of  the  legislature 
of  Pennsylvania,  passed  on  the  third  day  of 
April,  one  thousand  *seven  hundred  and  [*9 
ninety-two,  entitled  "An  act  for  the  sale  of  the 
vacant  lands  within  this  commonwealth,"  the 
g^ntee,  by  warrant  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alle- 
ghany, and  Gonewango  creek,  who  by  force  of 
arms  of  the  enemies  of  the  United  States,  was 
prevented  from  settling  and  improving  the  said 
land,  and  from  residing  thereon  from  the  tenth 
day  of  April,  one  thousand  seven  hundred  and 
nine^-three,  the  date  of  the  said  warrant,  until 
the  ^  first  day  of  January,  one  thousand  seven 
hundred  and  ninety-six,  but  who,  during  the 
said  period,  persisted  in  his  endeavors  to  make 
such  settlement  and  residence,  is  excused  from 
making  such  actual  settlement,  as  the  enacting 
clause  of  the  ninth  section  of  the  said  law  pre- 
scribes, to  vest  a  title  in  the  said  grantee. 

2d.  Whether  a  warrant  for  a  tract  of  land 
lying  north  and  west  of  the  rivers  Ohio  and 
Alleghany,  aad  Gonewango  creek,  granted  in 
the  year  one  thousand  seven  hundred  and 
ninety-three,  under  and  by  virtue  of  the  act  of 
the  legislature  of  Pennsylvania,  entitled  "An 
act  for  the  sale  of  the  vacant  lands  within  this 
commonwealth,"  to  a  person  who,  by  force  of 
arms  of  the  enemies  of  the  United  States,  was 
prevented  from  settling  and  improving  the  said 
land  and  from  residins  thereon  from  the  date 
of  the  said  warrant  until  the  first  day  of  Janu- 
ary, one  thousand  seven  hundred  and  ninety- 
six,  but  who,  during  the  said  period,  persisted 
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in  hh  endeaTora  to  make  such  settlement  and 
residenee,  yests  any,  and  if  any,  what  title  in 
or  to  the  said  land,  unless  the  said  grantee 
shall,  after  the  said  prevention  ceases,  com- 
mence, and  within  the  space  of  two  years  there- 
after, dear,  fence  and  cultivate  at  least  two 
acres  for  every  himdred  acres  contained  in  his 
said  survey,  erect  thereon  a  messuage  for  the 
hahitation  of  man,  and  reside,  or  cause  a  fam- 
ily to  reside,  thereon  for  the  space  of  five  years 
next  following  his  first  settling  the  same,  the 
said  grantee  l^ing  yet  in  full  life. 

Sd.  Whether  a  grantee  in  such  a  warrant  as 
aforesaid,  who  has  failed  to  make  such  settle- 
ment as  the  enacting  clause  of  the  said  ninth 
section  requires,  and  who  is  not  within  the 
benefit  of  the  proviso,  has  thereby  forfeited  his 
right  and  title  to  the  said  land,  until  the  com- 
10*1  monwealth  has  *taken  advantage  of  the 
said  forfeiture,  so  as  to  prevent  the  said  grantee 
from  recovering  the  possession  of  said  land  in 
ejectment  against  a  person  who  at  any  time 
after  two  years  from  the  time  the  prevention 
ceased,  or  at  any  subsequent  period,  has  settled 
and  improved  the  said  land,  and  has  ever  since 
been  in  possession  of  the  same. 

Dallas,  for  the  plaintiff,  contended  for  three 
general  propositions. 

1.  That  a  warrantee  (meaning  thereby  a  per- 
son claiming  under  a  warrant  from  the  com- 
monwealth) who  has  been  prevented,  by  force 
of  arms  of  the  enemies  of  the  United  States, 
from  improving,  settling  and  residing  on  the 
land,  but  has  persisted  m  his  endeavors  to  do 
so,  during  two  years  from  the  date  of  his  war- 
rant, is  forever  and  totally  released,  by  the  op- 
eration of  the  proviso,  from  the  obligation  of 
making  the  improvement,  settlement  and  resi- 
dence described  in  the  enacting  clause  of  the 
ninth  section  of  the  law. 

2.  If  not  for  ever  and  totally  excused  under 
the  specified  circumstances,  yet  the  warrant 
vests  m  such  warrantee  and  his  heirs,  a  title  to 
the  land  under  one  of  three  aspects;  1st.  Pro- 
vided, during  and  for  a  reasonable  time  after 
the  period  of  prevention,  he  persists  in  his  en- 
deavors to  accomplish  an  improvement,  settle- 
ment and  residence,  although  his  endeavors 
should  not  be  successful;  2d.  Provided  he  ac- 
complishes the  settlement  and  improvement 
within  two  years,  and  the  residence  within  five 
years,  after  the  prevention  by  hostilities  ceased ; 
3d.  Provided  he  has  accomplished  the  improve- 
ment, settlement  and  residence,  at  any  time  be- 
fore the  commonwealth  has  taken  advantage  of 
the  forfeiture. 

3.  The  inceptive  title  of  the  warrantee  gives 
m  right  of  possession  which  can  only  be  defeated 
by  an  act  of  the  conmionwealth,  taking  advan- 
tage of  a  forfeiture  for  non-compliance  with  the 
terms  of  the  g^nt. 

1st  point. 

In  order  to  understand  the  act  of  1792,  it  will 
be  necessary  to  take  a  view  of  the  situation  of 
11*]  the  stistte  of  'Pennsylvania  at  that  period. 
Her  finances  were  embarrassed,  and  an  Indian 
war  existed  on  her  frontiers.  Hence  she  had 
two  great  objects  in  view,  the  protection  of 
those  frontiers,  and  the  accession  of  wealth  to 
her  treasury.  To  accomplish  the  first,  no  means 
were  so  sure  as  to  establish  on  the  frontiers  a 
firm,  hardy,  and  vigilant  population,  bound  by 
their  dearest  inter^tts  to  watch  and  repel  the 
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predatory  ineursionB  of  the  In^aai.    jkad  t*^ 
attain  the  second  no  means  presented  tliiiin 
selves  80  obviously  ai  the  sale  of  Um  yaeaat 
lands. 

Although  the  war  was  raging  at  the.  tfm» 
when  the  act  passed,  yet  n^tiations  were 
pending,  and  peace  was  expecte£ 

The  eeneral  provisions  of  the  act,  therefore,, 
especially  those  which  relate  to  settlement  and 
residence,  are  predicated  upon  a  state  of  peaee,. 
while  the  legislature  also  took  care  to  provide 
for  a  state  of  war. 

The  extent  of  that  provision  is  the  principal 
subject  of  litigation. 

Without  resorting  to  the  words,  but  oonsid- 
ering  the  law  as  a  contract,  what  are  the  mo- 
tives and  ideas  which  may  be  reasonably  as- 
cribed to  the  parties? 

1st.  As  to  the  state. 

1.  The  settlement  might  be  prevented  by  two 
means;  public  calamity,  or  negligence  in  the 
grantee.  For  the  one,  it  was  just  that  the  state 
should  answer;  for  the  other,  the  grantee.  2. 
It  was  unreasonable  for  the  state  to  require  tho 
same  from  him  who  should  be  prevented,  as 
from  him  who  should  not  be  prevented  from 
makin]^  a  settlement.  A  mere  enlargement  of 
time  diminishes,  but  does  not  obviate  the  objec- 
tion. It  does  not  put  both  on  an  equal  footing. 
The  man  who  has  spent  years  in  fighting  and 
toiling  to  obtain  a  settlement,  is  still  to  do  just 
as  much  as  the  man  who  has  staid  at  home  by 
his  fireside  till  war  is  over,  and  then  purchases 
his  warrant.  The  former  has  no  credit  for  his 
toil  and  wounds.  This  construction  is  evident- 
ly contrary  to  the  spirit  of  the  act,  which  was 
to  *gain  hardy  adventurers,  who  should  [*11^ 
join  their  exertions  to  those  of  the  state  and 
of  the  United  States,  to  subdue  the  Indians; 
for  it  totally  destroys  all  motive  for  such  exer- 
tions. The  state,  therefore,  might  say,  and,, 
without  doubt,  meant  to  say,  to  the  war  war- 
rantee, that  a  persistence  in  the  endeavor  to 
settle,  during  the  period  prescribed,  shall  be  ac- 
cepted in  lieu  of  actual  settlement.  That  the 
man  who  has  actually  accomplished  the  settle- 
ment and  residence  in  time  of  peace,  and  he 
who  shall  have  persisted  in  his  endeavors  to 
settle  and  reside  for  the  stipulated  time,  during 
a  state  of  war,  but  who  has  been  prevented  by 
the  enemy  from  accomplishing  his  settlement 
and  residence,  are  equally  meritorious,  and 
shall  be  put  on  the  same  footing. 

2d.  As  to  the  warrantee. 

Would  he  purchase  during  the  war,  if  he  was 
liable  to  forfeit  his  warrant  although  he  per- 
sists during  the  limited  time,  and  if  all  his  ex- 
penses and  damages  were  to  go  for  nothing,  and 
if  at  the  end  of  the  war  he  would  be  in  the  same 
situation  as  if  he  had  remained  at  home  f 

The  situation  of  the  state  then  called  for 
money,  population  and  improvement.  The 
means  were  a  sale  of  the  land,  subject  to  settle- 
ment, if  not  prevented  by  a  public  calamity. 

The  words  and  spirit  of  the  act  are  conform- 
able to  these  ideas. 

The  title  is^  for  the  sale  of  vacant  lands. 

The  preamble  states,  that  the  prices  at  which 
they  have  been  heretofore  held  were  found  so 
high  as  to  discourage  actual  settlers  from  pur- 
chasing and  improving. 

The  second  and  third  sections  contain  the  of- 
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ler  ef  tiM  toadi  Inr  Mle^  aod  the  ainUi  de- 
scribes the  terms. 

On  this  orertme,  oompanies  and  individuals 
became  purchasers.  Among  the  rest  the  Hol- 
land Company,  in  April,  1792,  and  August, 
1793,  purchased  1,162  tracts  of  400  acres  each, 
13*]  which,  by  losses  upon  resurveys,  *and 
bounties  to  actual  settlers,  are  reduced  to  776 
tracts,  which  have  cost  the  company  222,071 
dollars  and  10  cents  for  purchase  money,  and 
(up  to  the  year  1802)  202,000  dollars  in  ex- 
penses, endeavors  to  settle,  and  actual  improve- 
ments. The  Population  Company  also  expend- 
ed nearly  the  same  amount.  The  consequence 
was,  that  the  public  treasury  was  supplied;  a 
bank  was  established,  which  furnishes  revenues 
adequate  to  the  whole  expenses  of  the  govern- 
ment, so  that  no  taxes  have  been  since  imposed ; 
industry  and  improvements  have  been  stimu- 
lated, and  the  state  has  advanced  rapidly  in 
wealth  and  prosperity. 

The  persistence  and  prevention  of  the  Hol- 
land Company  are  admitted. 
.  The  treaty  made  with  the  Indians  in  1795,  i^ 
considered  as  the  epoch  from  which  the  two 
and  the  five  years  mentioned  in  the  ninth  sec- 
tion be^n  to  run.  But  there  was  still  further 
prevention  by  distance,  by  the  season,  (for  the 
treaty  was  ratified  in  the  winter,)  by  intruders, 
(who  were  pushing  in  up<m  the  lands  under 
pretence  that  the  warrants  were  forfeited  by 
want  of  settlement  within  the  two  years,)  and 
by  the  construction  of  the  act  given  by  the 
board  of  property. 

How,  then,  are  the  terms  of  the  eontract  to 
be  expounded  T  Not  by  the  words,  (for  they  are 
inconclusive  and  repugnant,)  but  by  the  nature 
of  the  transsction. 

By  the  third  section,  a  fee  simple  is  granted ; 
but  the  ninth  section  annexes  a  condition  prece- 
dent. The  warrant  shall  not  vest  any  title 
•huiless,"  ftc 

The  nature  of  the  transaction,  however,  gives 
m  possessory  title,  and  an  usufructuary  prop- 
erfy,  at  least  for  the  two  and  the  five  years, 
else  the  warrantee  could  not  go  and  make  a  set- 
tlement. It  is  always  spoken  of  in  the  act  as 
a  g^nt.  It  may  be  devised,  sold,  descend,  be 
taken  in  execution,  Ac  By  the  9th  section, 
what  is  given  can  only  be  devested  by  default. 
The  whole  estate  does  not  remain  in  the  grantor 
until  performance  of  the  condition. 
14*]  *But  the  settlement  and  residence  for 
the  time  mentioned  is  not  a  sine  qua  non  to  vest 
an  absolute  title.  There  are  cases  within  the 
ninth  section,  in  whidi  the  title  becomes  abso- 
lute, although  the  residence  shall  not  have  been 
completed.  The  words  of  the  act  are,  "reside 
thereon  for  the  space  of  five  years  next  follow- 
ing his  first  settling  of  the  same,  if  he  shall  so 
kng  live."  If  the  warrantee,  having  begun  his 
Mttlement,  should  die  before  the  expiration  of 
the  five  years,  his  title  is  complete.  So  if  he 
puts  a  family  on  the  land  to  reside,  and  dies 
before  the  end  of  the  term,  and  the  family  quits 
its  residence  before  the  expiration  of  the  five 
years,  the  title  is  absolute.  So  if  an  actual 
settler  shall  by  force  of  arms  of  the  enemies  of 
Ihe  United  States  be  driven  from  his  settlement. 
And  so,  (as  we  say,)  "  if  any  grantee"  "shall" 
by  like  fbrce  "be  prevented  from'  making  an  ac- 
toal  settlement,"  "and  shall  persist  in  his  en- 
deavors to  make  such  actiial  settlement,"  dur- 
lig  the  time  allomsd  for  making  the  same,  that 
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is,  for  two  years,  'Im  and  bis  heirs  shall  be  en- 
titled to  have  and  to  hoid  the  said  lands,  in  the 
same  manner  as  if  the  actual  settlement  had 
been  made  and  continued."  In  each  of  these 
cases  the  condition  is  released.  If  the  legisla- 
ture meant  anything  less,  words  were  not  want- 
ing in  which  to  express  their  ideaSy  and  here 
was  an  opportunity  of  using  them. 

The  pMiicular  words  of  the  proviso  are  im- 
portant. 

"If  any  grantee  shall  be  prevented."  This 
implies  an  attempt  and  failure.  "And  shall 
persist,"  implying  still  the  want  of  success. 
^'In  his  endeavors;"  still  holding  up  the  idea 
that  the  thing  is  not  accomplish^ ;  "to  make,'' 
not  until  he  make,  not  persist  to  make,  but  per- 
sist in  his  endeavors  to  make,  implying  a  con- 
tinued attempt,  not  a  performance.  "Shall  be 
entitled  to  have  and  to  hold,  in  the  same  man- 
ner as  if."  Here  the  words  "as  if  necessarily 
imply  that  the  thing  itself  is  not  done.  The 
first  part  of  the  section  gives  the  lands,  if  the 
thing  is  done,  but  the  proviso  also  gives  it,  in 
a  certain  case,  if  it  be  not  done,  in  the  same 
manner  as  if  it  had  been  done.  They  who  con- 
tend that  the  persistence  must  continue  until 
the  object  is  accomnlished,  make  the  legislature 
speak  this  absura  language:  persist  until 
*the  settlement  has  been  mi^e,  and  you  [*15 
shall  have  the  land  in  the  same  manner  as  if 
the  settlement  had  been  made.  But  we  make 
them  speak  much  more  rationally.  If  you  are 
prevented  by  the  enemy  from  making  the  set- 
tlemoit,  but  persist  in  your  endeavors  for  two 
years,  you  shall  have  the  land  in  the  same  man- 
ner as  if  the  settlement  had  been  nmde.  We 
will  take  your  endeavors  for  success.  If  settle- 
ment and  residence  were  necessary  in  all  cases, 
the  proviso  is  useless.  If  the  l^slature  meant 
by  the  proviso  onlv  to  extend  the*  time,  they 
have  been  very  unfortimate  in  their  language^ 
for  there  is  no  expression  which  indicates  such 
ah  idea,  and  it  is  contradicted  by  the  preced- 
ing part  of  the  section,  by  which  the  common- 
wealth reserve  the  right  to  grant  new  warrants 
as  often  as  defaults  shall  be  made  for  the  time, 
and  in  the  manner  aforesaid.    No  time  is  ex- 

fressed  in  the  act  but  the  two  and  the  five  years, 
f  the  time  is  to  be  enlarged,  who  shall  say  how 
long?  There  is  no  provision  for  trying  by  a 
jury  the  question,  what  is  a  reasonable  ume. 

The  act  contemplates  but  two  cases.  An  ac- 
tual settlement  within  the  time,  or  a  prevention 
during  the  time  by  the  act  of  Qod,  or  of  the 
public  enemy. 

In  both  cases  the  title  was  to  be  absolute. 

The  same  reason  that  releases  the  warrantee 
who  dies,  applies  more  strongly  to  the  war- 
rantee prevented  by  the  enemy,  and  toe  toitb 
section  puts  them  both  on  the  same  footing. 

Let  us  consider  what  is  required  by  the  ninth 
section,  and  what  is  relinquished  by  the  pro- 
viso. 

It  requires,  within  two  years,  a  settlement,  by 
clearing  two  acres  for  every  hundred,  by  erect- 
ing a  habitation  and  by  residing  five  years. 

Here  is  evidently  a  confusion  of  terms,  by  re- 
quiring a  settlement  consisting  of  five  years*^ 
residence,  to  be  accomplished  in  two  years. 

*There  are  also  other  absurdities  in  the  [*10 
same  section,  equally  glaring.  Thus  it  Is  de- 
clared that  in  default  of  roeh  actual  settle- 
ment the  commonwealth  may  issue  new  war- 
rants to  other  aetual  settlers;  and  that  II  such 
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Mtual  settler  shall  be  prevented  from  makhig 
such  actual  settlement,  be  shall  be  entitled  in 
the  same  manner  as  if  tb/d  actual  settlement  had 
been  made. 

2.  What  is  relinquishedt 

The  condition  of  residence  is  released  bj  the 
death  of  the  warrantee,  and  prevention  releases 
both  residence  and  settlement. 

The  enacting  part  of  the  section  may  be  con- 
sidered as  a  covenant  to  settle;  and  the  proviso 
as  a  covenant  to  oonv^  in  case  of  prevention. 

2d  point. 

If  persistence  for  two  jears  does  not  forever 
and  totally  release  the  condition  oi  settlement, 
yet  the  warrant  vests  a  title  imder  one  of  three 
aspects. 

1st.  Provided,  during  and  for  a  reasonable 
time  after  the  period  <3  prevention,  he  persists 
in  his  endeavors  to  accomplish  an  improvement, 
settlement  and  residence,  although  his  endeav- 
ors  ^ould  not  be  successful. 

To  suppose  the  title  to  be  forfeited,  although 
an  accomplishment  of  the  condition  has  been 
prevented  bv  the  enemy,  is  to  make  the  proviso 
of  no  use  whatever. 

But  giving  a  use  to  the  proviso,  and  suppos- 
ing it  to  mean  an  extension  of  time,  everything 
Is  at  sea.  Every  case  would  have  a  different 
rule,  and  decisions  would  vary  with  every  jury. 
No  case  could  be  decided  without  a  lawsuit. 

But  if  you  allow  the  warrantee  to  gain  a  title 
1^  persisting  during  the  war  and  for  a  reason- 
able time  after,  al&ough  without  success,  you 
render  the  law  intelligible,  and  give  effect  to 
every  part. 

17*]  'This  eonstruction  comports  with  the 
peculiar  expressions  of  the  act,  and  is  justified 
by  the  nature  and  equity  of  the  case. 

Ihideavors  during  war  would  be  more  ex- 
pensive than  success  in  time  of  peace,  and 
2ually  beneficial  to  the  state.  By  this  means 
so  you  put  the  war  warrantee  and  the  peace 
warrantee  upon  an  equal  footing. 

But  the  legislature  fixed  a  positive  period, 
and  left  nothing  to  discretion. 

Who  shall  change  the  nature  of  the  contract? 
Who  give  discretion  to  courts  and  juries?  Who 
substitute  endeavor  for  performance,  in  refer- 
ence to  any  other  time  than  the  legislature  con- 
templated ?  • 

2a.  The  second  aspect  is,  provided  he  persists 
after  the  war,  and  accomplishes  the  improve- 
ment in  two  years,  and  continues  the  residence 
for  five  years  from  the  cessation  of  the  pre- 
vention. 

This  is  what  is  contended  for  on  the  other 
side,  but  this  is  not  the  express  contract  which 
fixes  the  times,  as  well  as  the  acts  which  are  to 
be  done. 

It  is  not  a  contract  which  can  be  implied ;  for 
an  undertaking  to  act  in  two  years  from  the 
date  of  the  warrant,  does  not  imply  an  under- 
taking to  act  in  two  years  after  a  war,  which 
may  be  fifty  years  from  the  date  of  the  war- 
rant. 

The  proviso  contemplates  no  new  act,  no  new 
epoch,  but  under  the  specified  circumstances 
nves  a  title  as  if  the  act  had  been  done  in  the 
fime  prescribed. 

This  construction  would  make  the  proviso  a 
mere  modcery.  It  would  place  the  warrantee, 
who  had  toiled  thnw^gii  the  daagen  of  the  war. 


at  a  heavy  expense,  ia  no  better  situation  thui 
if  he  had  used  no  exertions  at  all. 

8d.  The  third  aspect  is,  provided  he  persists 
during  and  after  the  war,  and  perform  um  con- 
ditions at  any  *time  before  the  common-  [*18 
wealth  takes  advantage  of  the  forfeiture. 

This  regards  the  case  as  a  condition  subse- 
quent,  the  estate  continuing  after  the  contin- 
gency, until  the  grantor  enters  and  claims. 

But  this  is  contrary  to  the  words,  which  call 
for  endeavors,  not  performance. 

This  construction  destroys  all  limitation  of 
time. 

Upon  the  whole,  there  is  no  clear,  safe, 
equitable  and  satisfactoiy  construction,  but 
that  which  supposes  the  condition  to  be  released 
b^  the  impossibility  of  performance  within  tho 
time  prescribed. 

3d  point. 

The  inceptive  title  of  tho  warrantee  gives  a 
right  of  possession  which  ean  only  be  defeated 
by  an  act  of  the  state. 

All  forfeitures  are  to  be  construed  strictly. 
And  where  compensation  can  be  made,  they  aro 
never  enforced  in  equity. 

The  forfeiture  claimed  is  entitled  to  no  favor* 
The  contract  itself  was  ambiguous,  and  ren* 
derd  more  so  by  official  misinterpretations. 

The  price  has  been  paid.  Time,  labor  and 
money  have  been  expended  in  improvements, 
and  attempts  to  settle.  The  prevention  has 
been  by  a  public  calamity,  not  by  private  negli- 
gence. 

The  operation  of  the  forfeiture  is  dishonor- 
able to  the  state.  She  seises  the  land  with  ail 
their  amelioration,  to  sell  them  again  to  a 
stranger. 

Even  the  state  herself,  therefore,  ought  not  to 
be  coimtenanced  in  taking  advantage  of  the 
forfeiture. 

*But  what  pretext  can  justify  a  [*19 
stranger  in  intruding  upon  the  possession  of  the 
warrantee? 

This  is  the  case  of  a  trespasser  who  thrusts 
himself  in  upon  the  land,  pretending  that  the 
warrantee  has  forfeited  his  title. 

Is  eyeTY  person,  who  chooses  .to  intrude,  to 
be  the  judge  whether  the  possessor  has  forfeited 
his  title?  This  would  encourage  forcible  en- 
triee  and  riots;  riot  would  grow  to  rebellion. 
The  peace  of  the  commonwealth  is  at  stake. 

No  man  can  acquire  a  title  by  his  own  tort. 

But  turn  to  the  words  of  the  act. 

"That  in  default  of  such  actual  settlement 
and  residence,  it  shall  and  may  be  lawful  to 
and  for  this  commonwealth  to  issue  new  war- 
rants to  other  actual  settlers,  for  the  said  lands, 
or  any  part  thereof,  reciting  the  original  war- 
rants, and  that  actual  settlements  and  residence 
have  not  been  made  in  pursuance  thereof,**  &c 

There  must  be  proof  of  default,  the  party 
must  be  heard.  Tne  commonwealth  may,  nc% 
shall,  grant  new  warrants. 

It  is  said,  however,  that  they  are  to  be  issued 
to  other  actual  settlers;  which  gives  a  right  to 
any  person  to  enter  on  a  forfeiture. 

The  terms  of  the  act,  as  well  as  the  nature  of 
the  transaction,  show  that  the  case  of  a  war- 
rantee, and  not  a  mere  settler,  is  meant. 

It  supposes  a  new  warrant,  where  an  old  out 
had  issued. 

Aotoal  settler  is  a  deaoripHo  perstoficB.    Tt 
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doe0  not  mean  a  man  who  has  completed,  but 
who  contemplates,  an  actual  settlement.  This 
appears  from  the  manner  in  which  the  terms 
actual  settler  are  used  in  the  preamble, 
20*]  *and  in  the  5th,  8th  and  lOth  sections  of 
the  act,  and  even  in  the  0th  section  itself. 

The  conunonwealth  may  grant  new  warrants 
to  other  actual  settlers.  Other  than  whom? 
Other  than  the  actual  settlers  who  had  failed  to 
make  an  actual  settlement  in  the  manner  de- 
scribed in  the  beginning  of  that  section. 

It  means  a  person  who  had  purchased  with 
an  intention,  or  under  a  stipulation,  to  make  an 
actual  settlement. 

There  is  no  express  authority  given  to  any 
person  to  enter  on  a  warrantee.  Can  it  be  im- 
plied by  saying  that  the  state  may  grant  to  an- 
other actual  settler} 

Her  act  must  constitute  the  forfeiture  of  the 
old  title. 

Her  act  must  grant  the  new. 

E.  Tilghman,  on  the  same  side. 

Confined  his  argument  principally  to  the  sup- 
port of  the  proposition,  that  a  persistence  for 
two  years  after  the  date  of  the  warrant,  and  in 
time  of  war,  in  endeavors  to  make  a  settlement, 

Cye  the  same  title  as  if  the  actual  settlement 
d  been  made  and  continued. 

He  eontended  that  revenue  and  population 
were  equally  the  objects  of  the  legislature  in 
passing  the  act.  It  ought  not,  therefore,  to  be 
construed  with  a  sole  view  to  population. 

The  act,  like  a  will,  ought  to  be  so  construed 
as  to  carry  into  effect  the  intention  of  the  leg- 
islature, and  to  give  operation  to  all  its  parts. 

To  understand  the  true  meaning  of  the  pro- 
viso of  the  0th  section,  it  is  necessary  to  dis- 
tinguish between  settlement  and  residence. 

The  warrantee  is,,  by  the  first  part  of  the  sec- 
tion, to  make  a  settlement,  "by  clearing,  fenc- 
ing, and  cultWating  at  least  two  acres  for  every 
21*1  hundred,  and  by  *erecting  thereon  a  mes- 
suage for  thi  habitation  of  man."  Thus  much 
was  to  (>e  dene  in  two  years,  and  this  mav  with 
propriety  V^  called  "actual  settlement.''  But 
this  alone  was  not  sufficient  to  give  a  title.  The 
party  must  also  "reside,  or  cause  a  family  to 
reside,  thereon  five  years  next  following  his 
first  settling  of  the  same,  if  he  shall  so  long 
live.** 

Residence  is  superadded  to  settlement,  which 
is  the  principal  requisite. 

It  is  absurd  to  say  that  residence  is  compre- 
hended in  settlement,  because  settlement  must 
be  within  two  years  from  the  date  of  the  war- 
rant; but  the  residence  is  to  continue  five 
Tears  following  the  first  settlement.  The  smaller 
number  (2)  ^mnot  include  the  larger  number 
(6),  which  must  be  the  case  if  residence  is  a 

rt  of  settlement.  It  certainly  is  not.  But  it 
a  requisite  additional  to  settlement,  and 
which  must  be  complied  with  to  complete  the 
title.  Settlement  may  be  begun  and  completed 
in  the  last  three  months  of  the  two  years.  Resi- 
dence, the  other  requisite,  is  to  commence  with 
the  inception  of  the  settlement,  and  to  continue 
Ave  years,  unless  the  party  die,  so  that  settle- 
ment is  one  thing,  and  residence  another.  Un- 
less they  are  different,  how  can  the  one  com- 
mence from  the  other?  If  residence  be  a  part 
of  settlement,  and  not  a  distinct  member  of  the 
•condition,  the  death  of  the  grantee,  within  two 
years  from  the  date  of  the  warrant,  would  vest 
CraiMli  S.  Vol.  2. 


a  complete  title.  A  construction  plainly  incon- 
sistent with  the  views  of  the  legislature. 

That  residence  is  considered  a  distinct  part  of 
the  condition,  is  evident  from  other  parts  of 
the  section.  Thus  it  says:  "And  that  in  de- 
fault of  such  actual  settlement  and  residence,  it 
shall  and  may  be  lawful,"  &c.  Again,  "reciting 
the  original  warrants,  and  that  actual  settle- 
ments and  residence  have  not  been  made." 

The  proviso  also  considers  settlement  and  res- 
idence as  distinct.  The  party  is  to  persists  in 
endeavors  to  make  an  actual  settlement;  and  if 
he  does  so  persist^  is  to  hold  and  enjoy  in  the 
sairo  manner  as  if  the  actual  settlement  had 
been  made  and  continued.  If  actual  settle- 
*ment  included  residence,  why  say  con-  [*22 
tinned?  Settlement  is  considered  as  a  distinct 
thing,  separately  existinflf,  and  continued  by 
residence.  If  the  settlement  is  not  made  in  two 
years,  in  peace,  is  there  not  a  forfeiture?  If  so, 
residence  is  another  essential.  If  residence  is 
a  part  of  settlement,  it  must  be  had  in  two 
years ;  but  residence  is  to  be  five  years  from  the 
first  settlement.  Then  if  you  abolish  two  years 
as  incompatible  with  five  years,  you  set  all  at 
large,  no  time  is  prescribed  for  either  settle- 
ment or  resideno»*  because  residence  is  not  to 
be  five  years  itt>m  the  date  of  the  warrant,  but 
from  the  first  settlement,  which  may,  on  this 
construction,  be  at  any  time.  There  is  no  means 
to  reconcile  the  whole  but  to  construe  settle- 
ment to  be  one  thing,  to  be  done  in  two  years 
from  the  date  of  the  warrant;  and  residence  to 
be  another,  to  continue  five  years  from  the  first 
settling. 

Such,  then,  were  the  requisites  to  a  complete 
title. 

But  at  the  time  of  making  the  act  there  was 
an  Indian  war,  which  might  probably  last  more 
than  two  years.  It  was  necessary,  uien,  for  the 
legislature  to  do  justice,  as  well  to  the  war- 
rantee who  paid  money,  as  to  the  actual  settler : 
one  of  whom  might,  by  the  continuance  of  the 
war,  be  prevented  from  commencing  and  com- 

Sleting  settlement  and  residence;  the  other  be 
riven  from  settlement  and  residence  actually 
commenced. 

The  provision  is,  that  if  the  actual  settler 
with  or  without  warrant)  shall  be  driven  there- 
from, or  the  warrantee  be  prevented  from  mak- 
ing such  actual  settlement,  "and  shall  persist 
in  his  endeavors  to  make  such  actual  settlement 
as  aforesaid,"  "then,  in  either  case,  he  and  hip 
heirs  shall  be  entitled  to  have  and  to  hold  the 
said  lands  in  the  same  manner  as  if  the  actual 
settlement  had  been  made  and  continued." 

The  plaintiff  and  defendant  are  at  issue  upon 
a  great  question: 

Is  the  condition  to  be  performed  according  to 
the  terms  of  the  enacting  clause,  at  some  time? 

*If  this  is  determined  in  the  negative,  [*23 
in  what  time  is  the  matter,  substituted  in  lieu 
of  what  was  required  by  the  enacting  clause,  to 
be  performed? 

These  questions  are  distinct  and  independent 
of  each  other;  not  to  be  blended  together  in  ar- 
gument, and  if  blended,  will  introduce  the  ut- 
most confusion. 

In  considering  the  proviso,  it  is  natural  to  in- 
quire, 

let. Who  are  ttm  objects  of  relief  against  the 
oondiHont 
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2d.  On  what  terms  !•  such  relief  to  be 
granted?  and, 

8.  What  is  that  relief  t 

Ist.  The  objects  of  relief  under  the  proviso 
certainly  are  persons  not  having  done  what  was 
necessary  under  the  former  part  of  the  section, 
to  complete  their  titles;  wno  had  not  imited 
settlement  and  residence ;  settlers  without  war- 
rant; and  warrantees  having  commenced  set- 
tlements or  not. 

2d.  If  any  such  "actual  settler,  or  any 
grantee  shall  be  prevented  bv  force  of  arms  of 
the  enemies  of  the  United  States  from  making 
such  actual  settlement,  or  be  driven  therefrom, 
and  shall  persist  in  his  endeavors  to  make  such 
actual  settlement  as  aforesaid,  then,  in  either 
case, 

8d.  ''He  and  his  heirs  shall  be  entitled  to  have 
and  to  hold  the  said  lands,  in  the  same  manner 
as  if  the  actual  settlement  had  been  made  and 
continued. 

The  terms  of  relief  are,  persisting  in  endeav- 
ors to  make  such  actual  settlement  as  aforesaid. 

The  whole  question  is  as  to  the  legitimate 
meaning  of  "persist  in  his  endeavors/'  &c  For 
if  the  grantee  or  actual  settler  complies  with 
the  proper  construction  as  to  the  thing  intended 
to  be  done,  the  condition  is  done  away. 

It  is  contended  that  the  party  must  persist 
until  settlement  and  residence  are  actually 
achieved. 

This  we  say  Is  utterly  inconsistent  with  the 
letter  and  spirit  of  the  proviso.  Had  the  legls- 
24*]  lature  intended  this,  *it  would  have  been 
so  expressed,  and  might  have  been  readily  done 
by  a  declaration  that,  during  war,  time  should 
not  run  against  the  warrantee  or  settler. 
'  Instead  of  which,  a  substitute  for  settlement 
and  residence  is  plainly  introduced.  That  sub- 
stitute is  a  persisting  in  endeavors  to  make 
such  actual  settlement  as  aforesaid.  Instead 
of  requiring  a  persisting  in  endeavors  until  set- 
tlement and  residence  actually  obtained  or 
made,  the  law  contemplates  something  short  of 
settlement  and  residence,  which  being  performed 
was  to  operate  in  the  same  manner  as  if  the 
actual  settlement  and  residence  had  been  made 
and  continued.     Such  actual  settlement,  in  the 

Sroviso,  is  considered  as  distinct  from  resi- 
ence;  and  to  it,  as  such,  the  proviso  relates. 
And  if  the  party  persists  in  his  endeavors  to 
make  such  actual  settlement  as  aforesaid,  (that 
is,  clear,  fence,  cultivate  and  build,  not  reside,) 
then  he  is  to  hold  in  the  same  manner  as  if  the 
actual  settlement  had  been  made  and  contin- 
ued ;  to  wit,  by  residence.  In  the  proviso,  resi- 
dence is  nowhere  contemplated,  except  where 
the  effect  of  persistence  in  endeavors  is  de- 
clared to  be,  to  hold  "in  the  same  manner  as  if," 
Ac.  The  legislature  having  thus  plainly  con- 
sidered settlement  and  residence  as  different 
things,  have  declared  that  persistence  in  en- 
deavors to  attain  the  one  shall  be  equivalent  to 
the  actual  acconiplishment  of  both. 

The  proviso  affords  relief  on  the  ground,  and 
solely  on  the  ground,  that  settlement  and  resi- 
dence were  not  had. 

How  strange  is  their  construction!  If  the 
actual  settler  or  warrantee  persists  in  his  en- 
deavors until  he  actually  makes  a  settlement 
with  residence,  he  shall  hold  the  land  as  if  ac- 
tual settlement  had  been  made  and  continued. 
This  renders  all  the  words  "in  the  same  man- 
ner as  iff"  &c,  entirely  nugatory. 
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This  is  not  the  ease  to  whieh  the  proviso  ap- 
plies. It  applies  only  to  a  case  in  which  set- 
tlement and  residence  had  not  taken  place,  but 
in  which,  from  a  proper  consideration  of  cir- 
cumstances, the  party  was  to  hold  as  if,  ftc.» 
looking  to  something  other  which  is  to  be  as  if . 
Nullum  HmUe  est  idem.  As  if  does  not  mean 
the  same. 

'Persisting  in  endeavors  is  all  the  pro-  [*2S 
viso  requires.  If  imsuccessful,  thev  are  still 
endeavors  within  the  meaning  of  the  proviso. 
Attaining  the  end  is  not  the  only  evidence  of 
persisting  in  endeavors ;  else  all  endeavors  must 
necessarily  be  successful,  as,  without  success, 
on  their  principles,  there  can  be  no  endeavors 
persisted  in. 

If  attaining  the  end  was  to  be  absolutely  nec- 
essary, whv  did  not  the  legislature  expressly 
prescribe  the  end  and  not  the  means?  Or 
rather,  why,  having  already  prescribed  the  end, 
in  the  former  part  of  the  section,  did  they  say 
an3rthing  of  the  endeavor  (the  means)  in  the 
proviso? 

By  the  construction  on  the  other  side,  the 
only  benefit  the  grantee  or  actual  settler  gains 
from  the  proviso  is  time  during  the  actual  ex- 
istence of  the  impossibilitv  to  perform ;  so  that 
if  the  then  raginff  war  should  last  ten  years, 
and  the  party  persist  in  his  endeavors  the  whole 
time,  his  title  would  still  be  incomplete  with- 
out actual  settlement  and  residence. 

The  legislature  never  intended  to  impose  such 
ruinous  hardships  on  persons  whose  money  they 
had  taken,  or  on  actual  settlers.  If  time  only 
was^  their  object,  why  not  give  it  absolutely 
during  the  war,  without  requiring  a  circum- 
stance that  must  be  attended  with  great  expense 
and  trouble  to  the  party?  Why  make  endeav- 
ors and  persistence  necessary,  unless  intended 
as  a  substitute  for  settlement  and  residence  ? 

On  these  principles,  the  proviso  does  the  par- 
ty more  harm  than- good;  it  was  better  for  nim 
at  once  to  fall  a  victim  to  the  strict  letter  of 
the  condition.  Had  these  principles  been  fairly 
and  clearly  avowed  and  stated  in  the  act,  would 
any  man  floffrcmte  heUo,  have  paid  his  money 
for  warrants?  No.  The  state  would  have  re- 
mained involved  in  debt  till  the  close  of  the  war. 

But  it  is  said,  you  are  not  to  persist  in  your 
endeavors  during  war,  but  you  are  to  begin 
after  the  peace. 

There  is  nothing  of  this  sort  in  the  law ;  and 
why,  after  peace,  is  persistence  required?  Why 
should  not  the  enacting  *clause,  after  [*26 
some  certain  time,  recur  in  full  force,  if  this 
was  the  intention?  Why  not  say  that  during 
war  and  for  such  a  time  after  peace  the  condi- 
tion shall  not  run  against  ^ou? 

Surely,  the  persistence  m  endeavors  to  make 
a  settlement  refers  to  the  time  during  which  a 
hindrance  existed ;  and  cannot  apply  to  a  time 
when  there  would  be  nothing  to  hinder  the 
compassing  the  thing  itself. 

What  is  the  relief  granted? 

They  say  it  is  only  time ;  a  suspension  of  the 
forfeiture  during  the  war.  There  is  no  idea  of 
this  kind  held  up  in  the  law.  Instead  of  dis- 
pensing with  a  forfeiture,  it  dispenses  with  the 
condition.  It  declares  that  if  something  is  done 
it  shall  amount  to  a  performance  of  the  condi- 
tion, and  the  party  shall  hold  in  the  same  man- 
ner as  if  the  condition  itself  had  been  per- 
formed. 

It  it  not  enoa^fki  to  say  that  tlia  general  in* 
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tention  and  spirit  of  tlie  Imw  is  only  to  susprad 
tbe  forfeiture  for  m  time.  Such  spirit  and  in- 
tention must  be  shown  and  extracted  f rom^  the 
bowels  of  the  act. 

B7  our  construction,  viz.,  that  two  years'  per- 
■istenoe  from  the  date  of  the  warrant  ([ives  a 
complete  title,  everything  is  rendered  intelli- 

E'ble  and  consistent,  and  every  word  of  the  act 
IS  its  proper  meaning  and  effect.  But  upon 
theirs  all  is  confusion  and  inconsistency.  Tney 
confound  the  larger  with  the  smaller  number; 
they  make  the  legislature  spcAk  without  any 
meaning,  and  they  reject  whole  passages  of  the 
law. 

If  it  is  settled  that  persistence  in  endeavors 
to  make  actual  settlement  is  a  performance  of 
the  condition,  how  long  is  such  persistence  to 
bet 

Surely,  two  years  only  from  the  date  of  the 
warrant,  that  being  the  time  within  which,  by 
the  enacting  clause,  the  settlement  is  to  be 
made,  and  as  persistence  is  a  substitute  for  set- 
tlement, must  be  for  the  same  term,  and  not 
longer. 

Z7*]  *The  act  affords  no  other  terms,  no 
other  rule  of  construction.  Persistence  cannot 
apply  to  the  five  years'  residence,  because  there 
can  be  no  residence  without  settlement;  and 
when  there  had  been  a  fruitless  perseverance  for 
two  years  in  endeavors  to  attain  a  settlement 
there  cannot,  in  the  nature  of  things,  be  a  per- 
sistence to  attain  residence;  for  settlement  be- 
ing out  of  the  question,  there  cannot  be  resi- 
dence, which  presupposes  settlement,  and  which 
cannot  exist  without  settlement. 

Besides,  the  proviso  excludes  all  ideas  of  en- 
deavor being  applied  to  residence;  they  are  at- 
tached to  settlement,  and  are  to  operate  as  if 
actual  settlement  had  been  made  and  continued. 

Consequently,  endeavors  are  only  to  be  com- 
mensurate with  the  time  required  for  settlement, 
Tix.,  two  years  from  the  date  of  the  warrant. 

M'Kean,  (Attorney  General  of  Pennsyl- 
▼ania,)  contra. 

The  defeat  of  Harmer  in  1700,  and  of  St. 
Clair  in  1791,  shows  that  the  power  of  the  Unit- 
ed States,  aided  by  that  of  Pennsylvania,  was 
insufficient  to  protect  that  part  of  the  country. 
The  view  of  the  legislature,  therefore,  was  the 
settlement,  not  the  sale  of  the  lands.  They  re- 
duced the  price  from  80  to  20  dollars  per  100 
acres.  Settlement  was  not  a  condition  subse- 
ouent,  but  precedent;  or  rather  it  was  a  part  of 
tnc  consideration  of  the  sale.  With  the  same 
view  the  legislature  reduced  the  size  of  the 
tracts  from  1,000  to  400  acres,  so  that  on  every 
tract  of  400  acres  they  might  have  a  soldier.  It 
was  not  their  intention  that  a  large  tract  should 
be  purchased  by  any  one  person  or  body  of  men. 
They  meant  to  have  a  family  upon  every  tract 
of  400  acres.  The  Holland  Company  purchased 
1,162  tracts,  which  was  to  produce  1,162  sol- 
diers, distributed  among  the  same  number  of 
tracts.  The  object  was,  that  the  country  should 
be  settled  during  the  war,  if  possible,  so  as  to 
form  a  barrier  against  the  incursions  of  the  In- 
diana. But  it  is  said  a  peace  was  in  contempla- 
tion. If  so,  why  did  the^  enact  the  proviso? 
why  stipulate  for  immediate  settlement?  why 
oblige  purchasers  to  persist  in  their  endeavors  ? 
Immediate  settlement  was  the  object;  and  if 
M>,they  could  not  mean  to  limit  the  perseverance 
ItS^]  to  *two  years;  they  meant  a  perseverance 
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ai  long  as  there  was  any  obstacle.    Everything 
in  the  act  shows  this  to  be  their  meaning. 

The  preamble  states  that  the  price  at  which 
they  had  been  held  was  so  high  as  to  discour- 
age, not  purchasers,  but  actual  settlers. 

The  2d  section  offers  the  lands  "for  sale  to 
persons  who  will  cultivate,  improve,  and  settle 
the  same,  or  cause  the  same  to  be  cultivated, 
improved,  and  settled." 

The  dd  section  declares,  that  "upon  the  ap- 
plication of  any  person  who  may  have  settled 
and  improved,  or  is  desirous  to  settle  and  im- 
prove, a  plantation  within  the  limits  aforesaid, 
to  the  secretary  of  the  land  office,  there  shall  be 
ffranted  to  him  a  warrant  for  any  quantity  of 
land  within  the  said  limits,  not  exceeding  400 
acres,  requiring  the  surveyor  to  cause  the  same 
to  be  surveyed  for  the  use  of  the  grantee,  his 
heirs  and  assigns  for  ever." 

The  5th  section  prohibits  the  deputy  survey- 
or, by  virtue  of  any  warrant,  to  survey  any 
tract  of  land  that  may  have  been  actually  sei* 
tied  and  improved  prior  to  the  date  of  the  entry 
of  such  warrant  with  the 'deputy  surveyor  of 
the  district,  except  for  the  owner  of  such  settle- 
ment and  improvement. 

The  8th  section  authorizes  the  deputy  survey- 
or, upon  application  of  any  person  who  has 
made  an  actual  settlement  and  improvement,  to 
survey  and  mark  out  the  lines  of  the  tract  to 
which  such  person  may,  by  conforming  to  the 
provisions  of  this  act,  become  entitled  by  virtue 
of  such  settlement  and  improvement,  provided 
it  does  not  exceed  400  acres. 

The  10th  section  provides,  that  the  lands  thus 
actually  settled  ana  improved,  according  to  the 
provisions  of  this  act,  shall  remain  liable  for 
the  purchase  money  and  interest  from  the  dates 
of  the  improvements.  And  if  such  actual  set- 
tler, not  being  hindered  as  aforesaid  by  death, 
or  the  enemies  of  the  United  States,  shall  neg^ 
lect  to  apply  for  a  warrant  in  ten  years  after 
the  passing  *of  this  act,  the  common-  [*29 
wealth  may  ^ant  the  same  lands  to  others,  by 
warrants  reciting  such  defaults. 

The  0th  section  contains  a  condition  preoe- 
dent,  and  if  it  be  not  strictly  complied  witn,  the 
purchaser  has  not  title.  It  is  a  part  of  the  con- 
tract made  with  his  eres  open.  The  act  must 
be  construed  as  a  contract.  The  several  parts 
must  be  considered  together.  The  second  and 
third  must  refer  to  the  9th  section,  and  be  con- 
trolled  hj  it 

What  is  a  condition  precedent?  It  is  a  con- 
dition to  be  performed  before  the  estate  can  vest. 
As  if  a  man  grant  that  if  A.  pay  100  marks  be- 
fore such  a  day,  he  shall  have  the  land.  No 
title  will  vest  until  the  100  marks  are  paid. 

It  has  been  considered  as  a  condition  prece- 
dent bv  every  ju<lfl;e  who  has  passed  sent^ice 
upon  it.  Thus,  «Judge  Teates,  in  giving  his 
opinion  in  the  case  of  the  mandamus,  savs :  "It 
is  admitted  on  all  sides,  that  the  terms  of  actual 
settlement  and  residence  are,  in  the  first  place, 
precedent  conditions  to  the  vesting  of  absolute 
estates  in  these'  lands,  and  I  cannot  bring  my- 
self to  believe  that  they  are  dispensed  with  by 
unsuccessful  efforts,  either  in  the  case  of  war- 

1. — This  question  has  been  afltated  In  a  variety 
of  forms  In  the  state  of  Pennsylvania,  and  s  great 
degree  of  sensibility  is  said  to  have  been  excited 
opon  the  sabject.  In  the  year  1800,  a  mle  was  ob- 
tained in  the  Sopreme  Court  of  Pennsylvania,  by 
the  Holland  Company,  npon  tbe  secretary  of  the 

355 


SuPBKMS  Ck>nBT  OF  THB  Uhited  SxAm. 


1805 


rant  holden  or  actual  settlers."^  The  condition 
30*]  is  not  dispensed  with  but  in  *the  case  of 
prevention  by  death,  or  by  force  of  arms  of  the 
enemies  of  the  United  States.  The  question 
here  arises,  is  the  prevention  and  perseverance 
for  two  years  equivalent  to  a  T)erf ormance  of  the 
condition?  Is  the  will  to  be  taken  for  the  deed? 
31*]  *What  is  the  settlement  intended?  We 
say  it  includes  five  years'  residence.  The  pro- 
viso speaks  of  "such  actual  settlement  as  atore- 
said/'  thereby  referring  to  the  description  of 
settlemoit  in  the  former  part  of  the  section, 
that  is,  "by  clearing,  fencing  and  cultivating. 


at  least  *two  acres  for  every  hundred,  [*32 
erecting  thereon  a  messuage  for  the  habitation 
of  man,  and  residing,  or  causing  a  family  to  re- 
side, thereon  for  the  space  of  five  years  next 
following  his  first  settling  of  the  same." 

*By  the  proviso  no  time  is  limited  for  [*33 
the  persisting.  We  say  it  means  persisting  with 
effect;  otherwise,  the  object  of  zhe  legislature 
would  be  totally  defeated  if  the  war  should 
continue  two  years  after  the  dates  of  *the  [*34 
warrants.  Besides,  the  proviso  would  be  re- 
pugnant to  the  enacting  clause,  and  therefore 
void.    It  only  provides  that  the  incipient  title 


land  office,  to  show  cause  why  a  mandamus  should 
not  be  awarded,  commanding  him  to  prepare  and 
deliver  patents  for  various  tracts  or  land,  for 
which  they  had  obtained  warrants  under  the  act 
of  April  So,  1792.  The  judges  delivered  their  opin- 
ions in  the  following  terms : 

Shippbn.  Ch,  J,  The  legislature,  by  the  act  of 
3d  April,  1792,  meant  to  seU  the  remaining  lands 
of  the  state,  particularly  those  Iving  on  the  north 
and  west  of  the  rivers  Ohio  and  Alleghany.  The 
consideration  money  was  to  be  paid  on  issuing  the 
vrarrants.  They  had,  likewise,  another  object, 
namely,  that,  if  possible,  the  lands  should  be  set- 
tled by  improvers.  The  latter  terms,  however, 
were  not  to  be  exacted  from  the  grantees  at  all 
events.  The  act  passed  at  a  time  when  hostilities 
existed  on  the  part  of  the  Indian  tribes.  It  was 
uncertain  when  they  would  cease;  the  legislature, 
therefore,  contemplated  that  warrants  might  be 
taken  out  during  the  existence  of  these  hostilities, 
•which  might  continue  so  long  as  to  make  it  im- 
possible for  the  warrantees  to  make  the  settle- 
ments required,  for  a  length  of  time ;  not,  perhaps, 
antll  these  hostilities  should  entirely  cease.  Yet, 
they  make  no  provisions  that  the  settlements 
should  be  made  within  a  reasonable  time  after  the 
peace;  but  expressly  within  two  years  after  the 
dates  of  the  warrants.  As,  however,  they  wished 
to  sell  the  lands,  and  were  to  receive  the  consid- 
eration money  immediately,  it  would  have  been 
unreasonable,  and,  probably,  have  defeated  their 
views  in  selling  to  require  settlements  to  be  made 
on  each  tract  of  four  hundred  acres,  houses  to  be 
built,  and  lands  to  be  cleared,  tn  case  such  acts 
should  be  rendered  impossible  by  the  continuance 
of  the  Indian  war.  They,  therefore,  make  the  pro- 
viso, which  is  the  subject  of  the  present  dispute,  in 
the  following  words :  "Provided  always,  neverthe- 
less, That  if  any  such  actual  settler,  or  any  grantee, 
in  any  such  original  or  succeeding  warrant,  shall, 
by  force  of  arms  of  the  enemies  of  the  United 
States,  be  prevented  from  making  such  actual  set- 
tlement, or  be  driven  therefrom,  and  shall  persist 
In  his  endeavors  to  make  such  actual  settlement  as 
aforesaid,  then,  in  either  case,  he  and  his  heirs 
shall  be  entitled  to  have  and  to  hold  the  said  lands, 
in  the  same  manner  as  if  the  actual  settlement  had 
been  made  and  continued." 

When  were  such  actual  settlements  to  be  made? 
The  same  section  of  the  act  which  contains  the 
above  proviso,  gives  a  direct  and  unequivocal  an- 
swer to  this  question :  "within  the  space  of  two 
years  next  after  the  date  of  the  warrant."  If  the 
settlements  were  not  made  within  that  time,  owing 
to  the  force  or  reasonable  dread  of  the  enemies  of 
the  United  States,  and  it  was  evident  that  the  par- 
ties had  used  their  best  endeavors  to  effect  the  set- 
tlement, then  by  the  express  words  of  the  law,  the 
residence  of  the  improvers  for  five  years  after- 
wards, was  expressly  dispensed  with,  and  their 
title  to  the  lauds  was  complete,  and  patents  might 
issue  accordingly.  It  is  contended,  that  the  words 
"persists  In  their  endeavors,"  in  the  proviso,  should 
be  extended  to  mean,  that  if  within  the  two  years 
they  should  be  prevented  by  the  Indian  hostilities 
from  making  the  settlement,  yet,  when  they  should 
be  no  longer  prevented  by  those  hostilities,  as  by  a 
treaty  of  peace,  it  was  incumbent  on  them  then  to 
persist  to  make  such  settlement  The  legislature 
might,  if  they  had  so  pleased,  have  exacted  those 
terms,  (and  they  would  not,  perhaps,  have  been  un- 
reasonable,) but  they  have  not  done  so;  they  have 
expressly  confined  the  time  of  making  such  settle- 
ments to  the  term  of  two  years  from  the  date  of 
the  warrant.  Their  meaning  and  intention  can 
alone  be  sought  for,  from  the  words  they  have 
used,  in  which  there  seems  to  me,  in  this  part  of 
the  act,  to  be  no  great  ambiguity.  If  the  contrary 
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had  been  their  meaning,  they  would  not  have  made 
use  of  the  word  "endeavors,^  which  supposes  a  pos- 
sibility. *at  least,  if  not  a  probability,  as  things 
then  stood,  of  those  endeavors  falling  on  account 
of  the  hostilities,  and  would,  therefore,  have  ex- 
pressly exacted  actual  settlements  to  be  made, 
when  the  purchasers  should  no  longer  run  any 
risk  in  making  them. 

The  state  having  received  the  consideration 
money,  and  required  a  settlement  within  two  years, 
if  not  prevented  by  enemies ;  and  in  that  case  dis- 
pensing with  the  condition  of  settlement  and  resi- 
dence, and  declaring  that  their  title  shall  be  then 
good  and  as  effectual  as  if  the  settlement  had 
been  made  and  contained,  I  cannot  conceive  they 
could  mean  to  exact  that  settlement  at  any  future 
indefinite  time.  And  although  it  is  said  they  meant 
that  condition  to  be  indispensable,  and  that  it 
must  1>e  complied  with  in  a  reasonable  time,  we 
have  not  left  to  us  that  latitude  of  construction,  as 
the  lealslature  have  expressly  limited  the  time 
themselves. 

It  is  urged,  that  the  main  view  of  the  legislature 
was  to  get  the  country  settled,  and  a  barrier 
formed ;  this  was,  undoubtedly,  one  of  their  views, 
and  for  that  purpose,  they  nave  given  extraordi- 
nary encouragement  to  Individual  settlers;  but 
they  had,  likewise,  evidently  another  view,  that  of 
increasing  the  revenue  of  the  state,  by  the  sale  of 
the  lands.  The  very  title  of  the  act  Is  "for  the  sale 
of  the  vacant  land  within  this  commonwealth  ;'* 
this  latter  object  they  have  really  effected,  but  not 
by  the  means  of  the  voluntary  settlers;  it  could 
alone  be  effected  by  the  purses  of  rich  men,  or 
large  companies  of  men,  who  would  not  have  been 
prevailed  upon  to  lay  out  such  sums  of  money  as 
they  have  done,  if  they  had  thought  their  pur- 
chases were  clogged  with  such  Impracticable  condi- 
tions. 

I  have  hitherto  argued  upon  the  presumption 
that  the  words  "persist  in  their  endeavors,"  relate 
to  the  grantees  as  well  as  the  settlers ;  but,  in  con- 
sidering the  words  of  the  proviso,  it  may  be  well 
doubted  whether  they  relate  to  any  other  grantee 
or  settler  than  those  who  have  been  driven  from 
their  settlements;  the  word  "persist"  applies  very 
properly  to  such ;  the  words  of  the  proviso  are,  **lt 
such  actual  settler,  or  any  grantee,  shall,  by  force 
of  arms  of  the  enemies  of  the  United  States,  be  pre- 
vented from  making  such  settlement,  or  be  driven 
therefrom,  and  shall  persist  in  his  endeavors  to 
make  such  actual  settlement;  then,  in  either  case, 
he  and  his  heirs  shall  be  entitled,"  kc  Here,  besides 
that  the  grammatical  construction  of  referring  the 
word  "persist"  to  the  last  antecedent  is  best  an- 
swered, but  the  sense  of  it  Is  only  applicable  to  set- 
tlements begun,  and  not  to  the  condition  of  the 
grantees.  There  are  two  members  of  the  sentence; 
one  relates  to  the  grantees,  who,  it  is  supposed, 
may  be  prevented  from  making  their  settlements; 
the  other  to  the  settlers,  who  are  supposed  to  be 
driven  away  from  the  settlements.  The  latter 
words,  as  to  them,  are  proper;  as  to  the  grantees, 
who  never  began  a  settlement,  improper.  The  act 
says,  in  either  case,  that  Is,  if  the  grantees  are 
prevented  from  making  their  settlements,  or  if  the 
settlers  are  driven  away,  and  persist  in  their  en- 
deavors to  complete  their  settlements,  in  either 
case  they  shall  be  entitled  to  the  land. 

I  will  not  say  this  construction  Is  entirely  free 
from  doubt;  If  it  was,  there  would  be  an  end  of 
the  question. 

But  taking  it  for  granted,  as  it  has  been  done  at 
the  bar,  that  the  words  relate  to  the  grantees,  as 
well  as  the  settlers ;  yet,  although  inaccurate  with 
regard  to  the  former,  it  seemi  to  me,  the  legislsr 
ture  could  only  mean  to  exact  from  the  grantees 
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■hoald  not  be  lost  during  the  war,  if  thereby 
85*]  the  settlement  was  prevented.  'Every 
person  who  claims  under  tms  act  must  be  an 
actual  settler.  It  does  not  say  that  if  the 
ffrantee  or  actual  settler  shall  be  prevented,  or 
driven  away,  he  shall  hold;  but  if  prevented,  or 
driven  away,  and  he  shall  persist,  then  he  shall 
36*]  hold.  *What  is  persisting?  Buying  im- 
plements? No.  Qoing  on  the  land?  We  do  not 
contend  for  that.  But  still  it  is  something,  and 
who  is  to  determine  what  it  is?  It  is  a  fact 
which  must  be  decided  by  a  jury  in  every  case; 
which  would  be  productive  of  endless  litigation. 


*When  the  prevention  eeased,  they  [*37 
were  to  settle  m  a  reasonable  time;  otherwise 
the  purchaser  of  1703  would  be  in  a  better  situ- 
ation than  the  purchaser  of  1706,  because  the 
former  would  get  his  title  without  the  condi- 
tion of  settlement. 

*If  the  settlement  is  begun  within  the  [*38 
two  years,  and  continued  for  five  years,  it  is 
sufBcient.  Until  a  survey  there  could  be  no 
appropriation;  and  until  appropriation  there 
could  be  no  settlement,  and  there  could  be  no 
effectual  residence  unless  the  settlement  was 
made  *  within  the  two  years.     Did  the   [*39 


their  best  endeavors  to  make  the  settlem^ts.  with- 
in the  space  of  two  years  from  the  date  of  their 
warrants ;  at  the  end  of  which  time,  if  they  have 
been  prevented  from  complying  with  the  terms  of 
the  law,  by  the  actual  force  of  the  enemy,  as  they 
had  actually  paid  for  the  land,  they  are  then  en- 
titled to  their  patents.  If  the  lefirlslature  really 
meant  differently,  all  I  can  say  is,  that  they  have 
Ytrj  unfortunately  expressed  their  meaning. 

The  propriety  of  awarding  a  mandamus  Is  anoth- 
er question,  which  I  mean  not  to  discuss,  as  I  pre- 
sume a  decision  of  a  majority  of  the  court  will 
make  it  unnecessary. 

YlATis.  J,  I  have  long  hoped  and  flattered  my- 
self, that  the  difnculties  attendant  on  the  present 
motion  would  have  been  brought  before  the  Justice 
and  equity  of  the  legislature  for  solution,  and  not 
oome  before  the  Judicial  authority,  who  are  com- 
pelled to  deliver  the  law  as  they  find  it  written  for 
decision ;  the  question  has  often  occurred  to  our 
minds,  under  the  act  of  3d  of  April,  1792,  which 
has  so  frequently  engaged  oat  attention  in  our 
western  circuits. 

The  Holland  Company  have  paid  to  the  state  the 
consideration  money  of  one  thousand  one  hundred 
and  sixty- two  warrants,  and  the  surveying  fees  on 
one  thousand  and  forty-eight  tracts  of  land;  be- 
sides making  very  considerable  expenditures  by 
their  exertions,  honorable  to  themselves,  and  use- 
ful to  the  community,  (as  has  been  correctly  stat- 
ed,) in  order  to  effect  settlements.  Computing  the 
sums  advanced,  the  lost  tracts,  by  prior  improve- 
ments and  interferences,  and  the  quantity  of  one 
hundred  acres  granted  to  each  individual  for  mak- 
ing an  actual  settlement  on  their  lands,  it  is  said, 
that  averaging  the  whole,  between  two  hundred 
and  thirty  and  two  hundred  and  forty  dollars,  have 
been  expended  by  the  company  on  each  tract  of 
land  they  now  lay  claim  to. 

The  Indian  war.  which  raged  previous  to,  and  at 
the  time  of  the  passing  of  the  law,  and  until  the 
ratification  of  the  treaty  at  Fort  Granville,  must 
have  thrown  insurmountable  bars  in  the  way  of 
those  persons,  who  were  desirous  of  sitting  down 
immediately  on  lands,  at  anv  distance  from  the 
military  posts.  These  obstacles  must  necessarily 
have  continued  for  some  time  after  the  removal  of 
Impending  danger,  from  imperious  circumstances; 
the  scattered  state  of  the  inhabitants,  and  the  diffi- 
culty of  early  collecting  supplies  of  provisions ;  be- 
sides, it  ts  obvious  that  settlements,  in  most  in- 
stances, could  not  be  made  until  the  lands  were 
designated  and  appropriated  by  surveys ;  and  more 
especially  so,  where  warrants  have  express  rela- 
tion to  others  depending  on  a  leading  warrant, 
which  particularly  locates  some  known  spot  of 
ground. 

On  the  head  of  merit,  in  the  Holland  Land  Com- 
pany's sparing  no  expense  to  procure  settlements, 
I  believe  there  are  few  dissenting  voices  beyond  the 
mountains ;  and  one  would  be  induced  to  conclude, 
that  a  varletv  of  united,  equitable  circumstances, 
would  not  fail  to  produce  a  proper  degree  of  infiu- 
ence  on  the  public  will  of  the  community.  But  we 
are  compelled  by  the  duties  of  our  office,  to  give  a 
judicial  opinion  upon  the  abstract  legal  question ; 
whether,  if  a  warrant  holder,  under  the  act  of  8d 
•f  April,  1792,  has  begun  to  make  his  actual  settle- 
ment, and  is  prevented  from  completing  the  same, 
*l>y  force  of  arms  of  the  enemies*'  of  the  United 
States,  or  is  driven  therefrom,  and  shall  make 
new  endeavors  to  complete  the  same,  but  fails  in 
the  accomplishment  thereof,  the  condition  of  act- 
ual settlement  and  residence  Is  dispensed  with  and 
extinguished? 

I  am  constrained,  after  giving  the  subject  every 
consideration  in  mv  power,  to  declare,  that  I  hold 
the  negative  of  the  proposition,  for  the  follow- 
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ing  reasons  collected  from  the  body  of  the  act 
itself. 

1.  The  motives  Inducing  the  legislature  to  enact 
the  law  are  distinctly  marked  in  the  preamble,  that 
"the  prices  fixed  by  law  for  other  lands"  (than 
those  included  in  the  Indian  purchase  of  1708)  *'are 
found  to  be  so  high,  as  to  discourage  actual  set- 
tlers from  purchasing  and  improving  the  same.'* 
3  State  Laws,  209. 

2.  **The  lauds  lying  north  and  west  of  the  rivers 
Ohio  and  Alleghany,  and  Conewango  creek,  are 
offered  for  sale  to  persons  who  will  cultivate,  im- 
prove and  settle  the  same,  or  cause  the  same  to  be 
cultivated.  Improved  and  settled,  at  and  for  the 

grice  of  71.  10  for  every  hundred  acres  thereof." 
>j  s.  2,  the  price  of  lands  is  thus  lowered,  to  en- 
courage actual  settlements. 

3.  By  s.  8.  *'Upon  the  application  of  any  person 
who  may  have  settled  or  improved,  or  is  desirous 
to  settle  and  improve,  a  plantation  within  the  limits 
aforesaid,  there  shall  be  granted  to  him  a  warrant 
not  exceeding  four  hundred  acres.**  &c. 

The  application  granted,  is  not  to  take  up  lands ; 
but  it  must  be  accompanied,  either  by  a  previous 
settlement  and  improvement,  or  expressions  of  a 
desire  to  settle  and  improve  a  plantation;  and  in 
this  form  all  such  warrants  have  issued. 

4.  By  s.  6,  "Lands  actually  settled  and  improved, 
prior  to  the  date  of  the  entry  of  a  warrant  with  the 
deputy  surveyor  of  the  district,  shall  not  be  sur- 
veyed thereon,  except  for  the  owner  of  such  set- 
tlement and  improvement." 

This  marked  preference  of  actual  settlers  over 
warrant  holders,  who  may  have  paid  their  money 
into  the  treasury  for  a  particular  tract,  even,  per- 
haps, before  any  improvement  of  the  land  was 
meditated,  shows,  in  a  striking  manner,  the  inten- 
tions of  the  legislature. 

5.  By  s.  8,  ^*The  deputy  surveyor  of  the  district 
shall,  upon  the  application  of  any  person,  who  has 
made  an  actual  settlement  and  improvement  on 
these  lands,  survey  and  mark  out  the  lines  of  the 
tract  of  land,  not  exceeding  four  hundred,  for  such 
applicant." 

The  settlement  and  improvement  alone  are  made 
equivalent  to  a  warrant;  which  may  be  taken  out 
by  section  10,  ten  years  after  the  time  of  passing 
this  act 

0.  I  found  my  opinion,  on  what  I  take  to  be  the 
true  and  legitimate  construction  of  the  s.  9,  in  th«« 
close  of  which  is  to  l>e  found  the  proviso,  from 
whence  spring  all  the  doubts  on  the  subject. 

It  has  been  said  at  the  bar,  that  three  different 
constructions  have  been  put  on  this  section. 

1.  That  if  the  warrant  holder  has  been  prevented 
by  Indian  hostilities  from  making  his  settlement 
within  two  years  next  after  ttie  date  of  his  warrant, 
and  until  the  22d  of  December,  1796,  (the  time  of 
ratification  of  <3en.  Wayne's  treaty,)  the  condition 
of  settlement  and  residence  is  extinct  and  gone. 

2.  That  though  such  prevention  did  not  wholly 
dispense  with  the  condition,  it  hindered  its  run- 
ning within  that  period;  and  that  the  grantee's 
persisting  in  his  endeavors  to  make  an  actual  settle- 
ment and  residence  for  five  years,  or  within  a  rea- 
sonable time  thereafter,  shall  be  deemed  a  full  com- 
pliance with  tlie  conditions:  And, 

8.  That  in  all  events,  except  the  death  of  the 
party,  the  settlement  and  residence  shall  precede 
the  vesting  of  the  complete  and  absolute  estate. 

Though  such  great  disagreement  has  obtained,  as 
to  the  true  meaning  of  this  s.  9,  both  sides  agree  in 
this,  that  It  is  worded  very  inaccurately,  inartifi- 
ciallv  and  obscurely.  Thus,  it  will  be  found  to- 
wards the  befirlnning  of  the  clause,  that  the  words 
"actual  settlement*'  are  used  in  an  extensive  sense, 
as  incluslTe  of  residence  for  five  years ;  because  its 
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legislature  mean  to  dispense  with  the  five  years' 
residence,  if  the  settlement  oould  not  be  made  in 
two  years?  The  9th  section  says,  the  title  shall 
not  vest,  unless,  &e.  The  only  difficulty  was, 
to  limit  the  time  within  which  the  settlement 
40"  J  should  be  made.  *If  the  settlement  is  in- 
complete, he  is  still  to  persist.  If  the  improye- 
ments  are  made,  but  the  residence  not  com- 
pleted, it  is  said  he  is  not  to  persist.  But  the 
Sroyiso  says,  that  if  the  actual  settler  shall  be 
riyen  off,  and  shall  persist,  &c.  What  is  he 
41*]  to  persist  to  do?  Something  ^certainly 
whidi  remained  to  be  done;  and  nothing  re- 


mained to  be  donfi  but  to  complete  his  resi- 
dence. But  if  he  persists  in  his  endeayors  to 
do  this,  the  time  during  which  he  is  preyented 
and  persists,  shall  go  to  his  credit.  Hence  there 
must  be  a  persistence  for  fiye  years  at  least. 

*The  warrant  gaye  a  right  to  enter  the  [*42 
land,  to  suryey  it,  and  to  make  the  settlement. 
But  this  right  would  be  forfeited  under  the 
former  part  of  the  section,  if  not  exercised  in 
two  years. 

Tms  was  the  risht  which  the  proyiso  meant 
to  protect,  and  notiiing  more.  This  is  the  right 
which  is  sayed  *by  persisting  as  long   [*43 


constituent  parts  are  enumerated  and  described  to 
be  by  ^'clearing,  fencing  and  cultlyating,  at  least 
two  acres  for  every  hundred  acres,  contained  in 
one  suryey;  erecting  thereon  a  messuage  for  the 
habitation  of  man,  and  residing,  or  causing  a  fam- 
ily to  reside,  thereon  for  the  space  of  five  year^ 
next  following  his  first  settling  the  same,  if  ne  or 
she  shall  so  long  ilye.*'  In  the  middle  of  the  clause, 
the  same  words  are  used  in  a  more  limited  sense, 
and  are  coupled  with  the  expressions  **and  resi- 
dence,*' and  in  the  close  of  the  section,  in  the 
proviso,  the  same  words,  as  I  understand  them,  in 
a  strict  grammatical  construction  of  the  whole 
clause,  must  be  taken  in  the  same  large  and  com- 
prehensive sense  as  they  first  conveyed;  because 
the  terms  "such  actual  settlement,"  used  in  the 
middle  of  the  section,  are  repeated  in  the  proviso, 
and  refer  to  the  settlement  described  in  the  fore- 
going part;  and  the  words  **actual  settlement  as 
aforesaid,**  evidently  relate  to  the  enumeration  of 
the  qualities  of  such  settlement.  Again,  the  con- 
fining of  the  settlement  to  be  within  the  space  of 
two  years  next  after  the  date  of  the  warrant, 
seems  a  strange  provision.  A  war  with  the  Indian 
natives  subsisted  when  the  law  passed,  and  its  con- 
tinuance was  uncertain.  The  state  of  the  country 
might  prevent  the  making  of  surveys  for  several 
years ;  and  until  the  lands  were  appropriated  by 
surveys,  the  precise  places  where  they  lay  eoald 
not  be  ascertained  generally. 

Still  I  apprehend  that  the  intention  of  the  legis- 
lature may  be  fairly  collected  from  their  own 
words.  But  I  cannot  accede  to  the  first  construc- 
tion said  to  have  been  made  of  the  proviso  in  this 
ninth  section,  because  it  rejects  as  wholly  super- 
fluous, and  assigns  no  operation  whatever  to  the 
subsequent  expressions.  **lf  any  grantee  shall  per- 
sist in  his  endeavors,*'  ftc.,  which  Is  taking  an  un- 
warrantable liberty  with  the  law.  Nor  can  I  sub- 
scribe to  the  second  construction  stated,  because 
It  appears  to  me  to  militate  against  the  general 
spirit  and  words  of  the  law,  and  distorts  Its  great 
prominent  features  In  iht  passages  already  cited, 
and  fur  other  reasons  which  I  shall  subjoin.  I  ad- 
here to  the  third  construction,  and  will  now  again 
consider  the  s.  9.  It  enacts.  In  the  first  instance, 
that  *'uo  warrant  or  survey  for  lands,  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  shall  vest  any  title,  unless  the 
grantee  has,  prior  to  the  date  of  such  warrant, 
made,  or  caused  to  be  made,  or  shall,  within  the 
space  of  two  years  next  after  the  date  of  the  same, 
make,  or  cause  to  be  made,  an  actual  settlement 
thereon,  by  clearing,  &c.  Provided,  always,  never- 
theless, That  if  any  such  settler,  or  any  grantee,  in 
any  such  original  or  succeeding  warrant,  shall,  by 
force  of  arms  of  the  enemies  of  the  United  States, 
be  prevented  from  making  such  actual  settlement, 
or  be  driven  therefrom,  and  shall  persist  in  his  en- 
deavors to  make  such  actual  settlement  as  afore- 
said :  then,  in  either  case,  he  and  his  heirs  shall  be 
entitled  to  have  and  to  hold  the  said  lands,  in  the 
same  manner  as  if  the  actual  settlement  had  been 
made  and  continued." 

''Persist'*  is  the  correlative  of  attempt  or  en- 
deavor, and  signifies  "hold  on,**  "persevere,"  &c. 
The  beginning  words  of  the  section  restrict  the 
settlement  "to  be  within  two  years  next  after  the 
date  of  the  warrant,  by  clearing,  ftc  and  by  resid- 
ing for  the  space  of  five  years,  next  following  his 
first  settling  of  the  same,  if  he  or  she  shall  so 
long  IlvcL**  and  in  default  thereof,  annexes  a  pen- 
alty of  forfeiture  in  a  mode  prescribed;  but  the 
Eroviso  relieves  against  this  penalty,  if  the  grantee 
I  prevented  from  making  such  settlement  bv  force, 
ftc,  and  shall  persist  in  his  endeavors  to  make  such 
actual  settlement  as  aforesaid.  The  relief,  then,  as 
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I  read  th^  words,  goes  merely  as  to  the  times  of 
two  years  next  after  the  date  of  the  warrant,  and 
five  years  next  following  the  party's  first  settling  of 
the  same;  and  the  proviso  declares,  that  persist- 
ing, ftc.  shall  be  equivalent  to  a  continuation  of 
the  settlement. 

To  be  more  Intelligible,  I  paraphrase  the  ninth 
section  thus:  Every  warrant  holder  shall  cause  a 
settlement  to  be  made  on  his  lands  within  two 
years  next  after  the  date  of  his  warrant,  and  a 
residence  thereon  for  five  years  next  following  the 
first  settlement,  on  pain  of  forfeiture  by  a  new  war- 
rant. Nevertheless,  if  he  shall  be  interrupted  or 
obstructed  by  external  force,  from  doing  these  .acts 
within  the  limited  periods,  and  shall  afterwards 
persevere  in  his  efforts  in  a  reasonable  time,  after 
the  removal  of  such  force,  until  those  objects  are 
accomplished,  no  advantage  shall  be  taken  of  him 
for  the  want  of  a  successive  continuation  of  his 
settlement. 

The  construction  I  have  adopted,  appears  to  me 
to  restore  perfect  symmetry  to  the  whole  act,  acd 
to  preserve  Its  due  proportions.  It  affords  an  eaxy 
answer  to  the  ingenious  question  proposed  by  the 
counsel  of  the  Holland  Company.  If,  say  thev. 
Immediately  after  a  warrant  issues,  a  settler,  with- 
out delay,  goes  on  the  ground  the  llth  April,  1792, 
and  stays  uere  until  the  next  day,  when  he  Is  driv- 
en off  by  a  savaae  enemy,  after  a  gallant  defense; 
and  then  fixes  his  residence  as  near  the  spot  as  he 
can  consistently  with  his  personal  safety,  does  the 
warrantee  lose  all  pretensions  of  equity?  Or.  sup- 
pose he  has  the  good  fortune  to  continue  there, 
nrmly  adhering  to  the  soil,  for  two  or  three  years, 
during  the  Indian  hostilities;  but  is,  at  length, 
compelled  to  remove  by  a  superior  force ;  Is  all  te 
go  for  nothiug,  and  must  be  necessarily  begin 
again T  I  answer  to  both  queries,  in  the  negative; 
by  no  means.  The  proviso  supplies  the  chasm  of 
successive  years  of  residence;  for  every  day  and 
week  he  resides  on  the  soil,  he  is  entitled  to  credit 
in  his  account  with  the  commonwealth;  but,  upon 
a  return  of  peace,  when  the  state  of  the  country 
will  admit  of  it,  after  making  all  reasonable  allow- 
ances, he  must  resume  the  occupation  of  the  land, 
and  complete  his  actual  settlement;  although  a 
charity  cannot  take  place  according  to  the  letter, 
yet  it  ought  to  be  performed  ou  prea,  and  the  sub- 
stance pursued.    2  Vern.  266,  2  Fonb.  221. 

It  has  been  objected,  that  such  a  contract  with 
the  state  is  unreasonable,  and  hard  on  those  land- 
holders, and  ought  not  to  be  insisted  upon :  it  will 
be  said,  in  replv,  they  knew  the  terms  before  they 
engaged  In  the  bargain,  and  must  abide  by  the  con- 
sequences. The  only  question  is,  whether  the  In- 
terpretations given  of  It  be  correct  or  not. 

7.  A  due  conformity  to  the  provisions  of  the  act 
is  equally  exacted  of  those  who  found  their  prefer- 
ence to  lands  on  their  personal  labor,  as  of  those 
who  ground  It  on  the  payment  of  money.  I  know 
of  no  other  distinctions  between  these  two  sets  of 
landholders,  as. to  actual  settlement  and  residence, 
than  that  the  claims  of  the  former  must  be  limited 
to  a  single  plantation,  and  the  labor  be  exerted  by 
them,  or  under  their  direction ;  while  the  latter 
may  purchase  as  many  warrants  as  they  can,  and 
make,  or  cause  to  be  made,  the  settlements  required 
by  law.   Addison.  340,  841. 

It  is  admltte<l  on  all  sides,  that  the  terms  of 
actual  settlement  and  residence  are,   in  the  first 

f»lace,  precedent  conditions  to  the  vesting  of  abso- 
ute  estates  in  these  lands ;  and  I  cannot  oring  my- 
self to  believe  that  they  are  dispensed  with,  by  un- 
successful efforts,  either  in  the  case  of  warrant 
holders,  or  actual  settlers.  In  the  latter  Instance, 
our  uniform  decisions  have  been,  that  a  firm  ad- 
herenoe  to  the  soli,  nnless  controlled  by  imperious 
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as  the  prevention  eontinues.  But  when  the 
prevention  ceases,  the  ultimate  condition  of 
settlement  is  still  to  be  performed.  As  the  law 
does  not  require  impossibilities,  a  reasonable 
44*]  time  after  cessation  *of  the  war  must  be 
allowed  to  make  the  settlement.  We  say  two 
years  is  that  reasonable  time,  because  that  was 
the  time  originally  fixed  bv  tiie  contract,  which 
was  predicated  upon  the  idea  that  there  was  no 
obstacle. 

45*  J  *But  it  is  said  that  the  commonwealth 
alone  can  enter  for  the  forfeiture,  and  that 
^-here  is  no  private  right  of  entry. 


But  if  this  is  a  condition  precedent,  no  rlffht 
ever  vested,  and,  therefore,  tnere  can  be  no  for- 
feiture. The  *only  right  given  was  a  [*46 
permission  within  two  years  to  enter,  for  the 
purpose  of  surveying  and  settliiu^;  but  this 
right  expired  with  the  two  years  after  the  date 
of  the  warrant,  or  of  the  close  of  the  war. 

*The  land  is  to  be  granted  to  other  [*47 
actual  settlers;  this  term  is  explained  in  the 
6th  and  10th  sections,  and  means  those  who 
were  actually  on  the  land  and  had  begun  their 
settlement.  The  commonwealth  could  not  grant 
these  lands  to  actual  settlers  unless  there  was 


circumstances  was  the  great  criterion  which  marked 
the  preference  In  such  cases;  and  I  have  seen* no 
reason  to  alter  my  opinion. 

8.  Lastly.  It  Is  obvious  from  the  preamble,  and 
«.  2,  that  the  settlement  of  the  country,  as  well  as 
the  sale  of  the  lauds,  were  meditated  by  this  law ; 
the  latter,  however,  appears  to  be  a  secondary  ob- 
ject with  the  legislature.  The  peopling  of  the 
eonntry.  by  a  hardy  race  of  men,  to  the  most  ex- 
treme frontier,  was  certainly  the  most  powerful 
.  barrier  against  a  savage  enemy. 

Having  been  thus  minute,  and,  I  fear,  tedious,  in 
delivering  my  opinion,  it  remains  for  me  to  say  a 
few  word^  respecting  those  persons  who  have  taken 
possession  of  part  of  these  lands,  supposing  the 
warrants  to  be  dead,  according  to  the  cant  word  of 
the  day,  and  who,  though  not  parties  to  this  suit. 
are  asserted  to  be  implicated  in  our  decision.  If 
the  lands  are  forfeited  m  the  eye  of  the  law,  though 
they  have  been  fully  paid  for,  the  breach  of  the 
eondltion  can  only  be  taken  advantage  of  by  the 
commonwealth,  in  a  method  prescribed  by  law. 
Innumerable  mischiefs,  and  endless  confusion, 
would  ensue,  from  individuals  taking  upon  them- 
selves to  Judge  when  warrants  cease  to  have  valid- 
ity, and  making  entries  on  such  lands  at  their  will 
and  pleasure.  T  will  repeat  what  we  told  the  Jury 
In  MorrW$  Lessee  v,  Ifeighman  and  Shaines:  **lt 
the  expressions  of  the  law  were  not  as  particular 
as  we  And  them,  we  should  have  no  difficulty  in  pro- 
nouncing that  no  person  should  take  advantage  of 
their  own  wrong,  and  that  it  does  not  lie  in  the 
mouths  of  men,  like  those  we  are  speaking  of,  to 
sav  the  warrants  are  dead ;  we  will  uUce  and  with- 
hold the  possession,  and  thereby  entitle  ourselves 
to  reap  benefits  from  an  unlawful  act."  On  the 
whole,  I  am  of  opinion,  that  the  rule  should  be  dis- 
charged. 

Smith,  J.  I  have  had  a  full  opportunity  of  con- 
•idering  the  opinion  delivered  by  my  brother 
Yeates;  and  as  I  perfectly  concur  in  all  its  princi- 
ples, I  shall  confine  myself  to  a  simple  declaration 
of  assent  I  could  not  hope,  indeed,  to  add  to  the 
argument ;  and  I  am  certain  I  could  not  equaJ  the 
language,  which  he  has  used  on  the  occasion. 

Bu  the  Ooui-t.   Let  the  rule  be  discharged. 

Since  this  decision  was  pronounced,  the  subject 
lias  been  revived  and  agitated  in  various  interesting 
forms.  In  the  winter  of  1801-2,  several  petiuons 
were  presented  by  the  intruders  to  the  legislature, 
requesting  their  Interposition,  but  the  committee 
-of  the  senate  to  whom  these  petitions  were  re- 
ferred, reported  against  them,  and  admitted  that 
the  controversy  belonged  exclusively  to  the  courts 
of  Justice.  But  soon  after  this  report  was  made, 
a  bin  was  Introduced,  which  recites  the  existing 
controversies,  gives  a  legislative  opinion  against 
the  claim  of  the  warrantees,  and  Institutes  an  ex- 
traordlnarv  tribunal  to  hear  and  decide  between  the 
parties.  Toe  appearance  of  this  bill  produced  two 
remontttrances  from  the  Holland  Company,  but 
without  effect.  As  soon  as  it  became  a  law,  the 
attorney  general  and  the  counsel  for  the  company 
were  Invited  to  a  conference  with  the  Judges,  on  the 
•carrvlng  of  it  into  effect ;  but,  upon  mature  consid- 
eration, the  counsel  for  the  company  declined  taking 
any  part  In  the  business,  and  assigned  their  rea- 
sons in  a  letter  addressed  to  the  Judges,  dated  the 
24th  of  June,  1802.  An  issue  was  then  formed,  by 
the  direction  of  the  Judges,  which  was  tried  at 
"SunbuiT,  on  the  25th  of  November,  following,  be- 
fore Yeates.  Smith  and  Brackenrldge,  Justices. 

The  charge,  as  delivered  by  Mr.  Justice  Yeates, 
Is  as  follows : 

That  the  decision  of  the  Court  and  Jury  on  the 
present  feigned  issue  should  "settle  the  controver- 
sies arising  from  contending  claims  to  lands  north 
and  west  of  the  rivers  Omo  and  Alleghany,  and 
Cranch  S. 


Conewango  creek,'*  is  an  event  devoutly  to  be 
wished  for  by  every  good  citizen.  "It  is  indispens- 
ably necessary  that  the  peace  of  that  part  of  the 
state  should  be  preserved,  and  complete  Justice 
done  to  all  parties  interested,  as  effectually  as  pos- 
sible.** (Close  of  preamble  to  the  act  of  2d  April, 
1802,  p.  165.) 

We  iiave  no  hesitation  In  declaring  that  we  are 
not  without  our  fears  that  the  good  Intentions  of 
the  legislature,  expressed  in  the  law  under  which 
we  now  sit,  will  not  be  effected.  We  hope  we  shall 
be  happy  enough  to  acknowledge  our  mistake  here- 
after. 

It  is  obvious  that  the  validity  of  iht  claims  of 
the  warrant  holders, 'Ss  well  as  of  the  actual  set- 
tlers, must  depend  u];K>n  the  true  and  correct  con- 
struction of  the  act  of  the  8d  April,  1792,  consid- 
ered as  a  solemn  contract  between  the  common- 
wealth and  each  Individual. 

The  circumstances  attendant  on  each  particular 
case  may  vary  the  general  legal  conclusion  In  many 
Instances. 

We  proceed  to  the  discharge  of  the  duties  en- 
joined on  us  by  the  late  act 

The  first  question  proposed  to  our  consideration 
is  as  follows: 

Are  warrants  heretofore  granted  under  the  act 
of  8d  April,  1792,  valid  and  effectual  in  law  against 
this  commonwealth,  so  as  to  bar  this  common- 
wealth from  granting  the  same  land  to  other  ap- 
plicants under  the  act  aforesaid,  in  cases  where  the 
warrantees  have  not  fully  and  fairly  complied  with 
the  conditions  of  settlement.  Improvement  and  resi- 
dence required  by  the  said  act,  at  any  time  before 
the  date  of  such  warrants  respectively,  or  within 
two  years  after  ? 

It  will  be  proper  here  to  observe,  that  on  the 
motion  for  the  mandamus  to  the  late  secretary  of 
the  land  office,  at  the  Instance  of  the  Holland  Com- 
pany, the  members  of  this  court,  after  great  con- 
sideration of  the  subject,  were  divided  in  their 
opinions.  The  chief  Justice  seemed  to  be  of  opin- 
ion, that  if  a  warrantee  was,  *'by  force  of  arms  of 
the  enemies  of  the  United  States,  prevented  from 
making  an  actual  settlement,  as  described  In  the 
act,  or  was  driven  therefrom,  and  should  persist 
in  his  endeavors  to  make  such  actual  settlement 
thereafter,**  It  would  amount  to  a  performance  of 
the  condition  in  law.  Two  of  us  (Yeates  and 
Smith)  thought,  that  In  all  events,  except  the 
death  of  the  party,  the  settlement  and  residence 
contemplated  by  the.  act,  should  precede  the  vesting 
of  the  complete  and  absolute  estate,  and  that 
"every  warrant  holder  should  cause  a  settlement  to 
be  made  on  his  lands,  within  two  years  next  after 
the  date  of  the  warrant,  and  a  residence  thereon 
for  five  years  next  following  the  first  settlement, 
on  pain  of  forfeiture,  by  a  new  warrant;  but  if, 
nevertheless,  he  should  b«  interrupted  or  obstructed 
by  force  of  the  enemy  from  doing  those  acts  within 
the  limited  periods,  and  shall  afterwards  persevere 
In  his  efforts  in  a  reasonable  time  after  the  re- 
moval of  such  force,  until  these  objects  should  be 
accomplished,  no  advantage  shall  be  taken  of  him 
for  the  want  of  a  successive  continuation  of  his  set- 
tlement** To  this  opinion  Judge  Brackenrldge  sub* 
scribes. 

It  would  ill  become  us  to  say  which  of  these  con- 
structions is  entitled  to  a  preference.  It  Is  true, 
that  in  the  preamble  of  the  act  of  the  2d  April, 
1802,  (p.  154,)  it  is  expressed,  that  "It  appears 
from  the  act  aforesaid,  (8d  of  April,  1792,)  that 
the  commonwealth  regarded  a  full  compliance  with 
those  conditions  of  settlement.  Improvement  and 
residence,  as  an  Indispensable  part  of  the  purchase 
or  consideration  of  the  land  itself.*'  But  it  Is 
equally  certain  that  the  true  test  of  title  to  tli# 
lands  in  question  must  be  resolved  into  the  lesiti- 
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48*]  *a  private  right  of  entry,  for  there  cannot 
be  actual  settlement  without  actual  entry. 
These  expressions  of  the  act  imply  as  complete 
a  right  of  entry  as  a  warrant  itself.  By  the  act 
of  the  22d  of  April,  1794,  vol.  3,  p.  81,  636,  no 
warrant  can  be  obtained  for  unimproved  lands. 
There  must  be  a  previous  actual  settlement. 
40*]  *It  is  not  necessary  that  any  act  should 
be  done  on  the  part  of  the  commonwealth,  be- 
cause there  is  no  title  to  be  defeated.  But  if 
she  is  bound  to  do  any  act,  the  act  of  the  actual 
settler  is  her  authorized  act.  He  cannot  be  a 
trespasser,  because  the  land  was  vacant. 


*By  the  15th  section  of  the  act,  certain  [*50 
holders  of  warrants  theretofore  granted  are  au- 
thorized to  locate  them  in  anv  district  of  va- 
cant land  in  the  state,  provided  that  the  ownera 
of  such  warrants  "shall  be  under  the  same 
regulations  and  restrictions,  as  other  owners  of 
warrants  taken  for  lands  lying  north  and  west 
of  the  Alleghany  river  and  Conewango  creek 
are  made  subject  by  this  act;"  that  is,  they  are 
to  make  their  settlement  in  two  years  from  the 
date  of  their  warrants,  although  their  warrants 
were  more  than  two  vears  old  when  the  act 
^passed.    This  can  only  be  done  by  giv-  [*51 


mate  meanine  of  the  act  of  1702,  extracted  e9  v<- 
oeribus  auis,  ladependent  of  any  legislative  exposi- 
tion thereof.  I  adhere  to  the  opinion  which  I  for- 
merly de)ivered  in  bank;  yet,  if  a  different  inter- 
pretation of  the  law  shall  be  made  by  courts  of 
competent  Jurisdiction  in  the  dernier  resort  I  shall 
be  bound  to  acquiesce,  though  I  may  not  be  able  to 
change  my  sentiments.   If  the  meaning  of  the  first 

Suestion  be,  are  titles  under  warrants  issued  under 
tie  law  of  the  8d  of  April.  1792,  for  lands  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  good  and  available  against  the 
commonwealth,  so  as  to  bar  the  granting  of  the 
same  land  to  other  applicants,  where  me  war- 
rantees have  not  fully  and  fairly  complied  with  the 
conditions  of  settlement,  improvement  and  resi- 
dence, required  by  the  law  at  any  time  before,  or 
within  two  years  after,  the  dates  of  the  respective 
warrants,  in  time  of  profound  peace,  when  they 
were  not  prevented  from  making  such  actual  settle- 
ment by  force  of  arms  of  the  enemies  of  the  United 
States,  or  reasonable  and  well  grounded  fear  of  the 
enemies  of  the  savages?  The  answer  is  ready  in 
the  language  of  the  acts  before  us,  and  can  admit 
of  no  hesitation. 

"No  warrant  or  survey  for  those  lands  shall  vest 
any  title,  unless  the  grantee  has,  prior  to  the  date 
of  such  warrant,  maae,  or  caused  to  be  made,  or 
shall  within  the  space  of  two  years  next  after  the 
date  of  the  same,  make,  or  cause  to  be  made,  an 
actual  settlement  thereon,  by  clearing,  &c.  and  in 
default  thereof,  it  shall  and  may  be  lawful  to  and 
for  the  commonwealth  to  issue  new  warrants  to 
other  actual  settlers  for  the  said  lands,  or  any  part 
thereof."  &c  ^Act  of  the  3d  of  April,  1792,  aeo  8.) 
For  "the  commonwealth  regarded  a  full  compli- 
ance with  these  conditions  of  settlement  and  resi- 
dence as  an  indisputable  part  of  the  purchase  or 
consideration  of  the  lands  so  granted.^  Preamble 
to  act  of  1802. 

But  if  the  true  meaning  of  the  question  be, 
whether  under  all  given  or  supposed  circumstances 
of  peace  or  war,  of  times  of  perfect  tranquillity  or 
imminent  danger,  such  warrants  are  not  ipso  facto 
void  and  dead  in  law,  we  are  constrained  to  say 
that  our  minds  refuse  assent  to  the  general  af- 
firmative of  the  proposition. 

We  will  exemplify  our  ideas  on  this  subject  Put 
the  case,  that  a  warrant  taken  out  early  in  1792, 
calls  for  an  island,  or  describes  certain  land,  with 
accuracy  and  precision,  by  the  course  of  waters,  or 
other  natural  boundaries,  distant  from  any  mili- 
tary post,  and  that  the  warrantee,  after  evidencing 
the  fullest  intentions  of  making  an  actual  settle- 
ment on  the  land  applied  for,  by  all  the  necessary 
E reparation  of  provisions.  Implements  of  hus- 
andry.  laborers,  cattle,  &c.,  cannot,  with  any  de- 
gree of  personal  safety,  seat  himself  on  the  lands 
within  two  years  after  the  date  of  the  warrant, 
and  by  reason  of  the  Just  terror  of  savage  hostili- 
ties, will  not  the  proviso  in  the  9th  section  of  the 
act  of  8d  April,  1792,  excuse  the  temporary  non- 
performance of  an  act,  rendered  highly  dangerous, 
if  not  absolutely  impracticable,  by  imperious  cir- 
cumstances, over  which  he  had  no  control  ? 

Or,  suppose  another  warrant,  depending,  in  point 
of  description,  on  other  leading  warrants,  which 
the  district  surveyor,  either  from  the  state  of  the 
country,  the  hurry  of  the  business  of  his  office,  or 
other  causes,  could  not  survey  until  the  two  years 
were  nearly  expired,  and  the  depredations  of  the 
Indians  should  Intervene  for  the  residue  of  the 
term,  will  not  this  also  suspend  the  operation  of 
the  forfeiture?  Nothing  can  be  clearer  to  us  than 
that  the  terms  of  the  proviso  embrace  and  aid  such 
cases;  and,  independent  of  the  strong  expressions 
made  nse  of,  we  should  require  strong  proof  to 
satisfy  oor  minds  that  the  legislature  could  possibly 
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mean  to  make  a  wanton  sacrifice  of  the  lives  of  her 
citicens. 

It  is  said  in  the  books,  that  conditions  rendered 
impossible  by  the  act  of  God  are  void.  Salk.  107, 
2  Co.  79,  b ;  Co.  Lit  206,  a.  290,  b ;  1  Eoll.  Abr.  449, 
1,  50 ;  1  Fonb.  199. 

But  conditions  precedent  must  be  strictly  per- 
formed to  make  the  estate  vest,  and  though  be- 
come Impossible,  even  by  the  act  of  God,  the  estate 
will  not  vest ;  Aliter,  of  conditions  subsequent  12 
Mod.  183 ;  Co.  Lit  218,  a ;  2  Vern,  339 ;  1  Ch.  Ca. 
129.  138 ;  Salk.  231 ;  1  Vern.  183 ;  4  Mod.  66 ;  We 
desire  to  be  understood  to  mean  that  the  "preven- 
tion by  force  of  arms  of  the  enemies  of  the  United 
States*'  does  not  in  oor  idea,  absolutely  dispense 
with  and  annul  the  conditions  of  actual  settlement, 
improvement  and  residence,  but  that  it  suspends  the 
forfeiture  by  protracting  the  limited  periods.  Still 
the  conditions  must  be  performed  cy  pres,  whenever 
the  real  terror  arising  from  the  enemy  has  sub- 
sided, and  he  shall  honestly  persist  in  his  endeavors 
to  make  such  actual  settlement,  improvement  and 
residence,  until  the  conditions  are  fairly  and  fully 
complied  with. 

Other  instances  may  be  supposed,  wherein  the 
principles  of  prevention  may  effectually  be  appli- 
cable. If  a  person,  under  the  pretense  of  being  an 
actual  settler,  shall  seat  himself  on  lands  previous- 
ly warranted  and  surveyed  within  the  period  al- 
lowed, under  a  fair  construction  of  the  law,  to  the 
warrantee,  for  the  making  his  settlement  withhold 
the  possession,  and  obstruct  him  from  making  his 
settlement  he  shall  derive  no  benefit  from  this  un- 
lawful act  If  the  party  himself  is  the  cause  where- 
fore the  condition  cannot  be  performed,  he  shall 
never  take  advantage.  Co.  Lit.  206 ;  Doug.  661 ;  1 
Roll.  Abr.  454,  pi.  8 :  Godb  76 ;  5  VIn.  246,  pi.  25. 

We  trust  that  we  have  said  enough  to  convey  our 
sentiments  on  the  first  point  Our  answer  to  the 
question,  as  proposed,  is,  that  such  warrants  may 
or  may  not  be  valid  and  effectual  in  law  against 
the  commonwealth,  according  to  tlie  several  times 
and  existing  facts  accompanying  such  warrants. 
The  result  of  our  opinion,  founded  on  our  best  con- 
sideration of  the  matter  is,  that  every  case  must 
depend  on,  and  be  governed  by,  its  own  peculiar 
circumstances. 

The  second  question  for  decision  is,  are  the  titles 
that  have  Issued  from  the  land  office  under  the 
act  aforesaid,  whether  by  warrant  or  patent  good 
and  effectual  against  the  commonwealth,  or  any 
person  claiming  under  the  act  aforesaid,  in  cases 
where  such  titles  have  issued  on  the  authority,  and 
have  been  grounded  on  the  certificates  of  two  Jus- 
tices of  the  peace,  usually  called  prevention  certifi- 
cates, without  anv  other  evidence  being  given  of 
the  nature  and  circumstances  of  such  prevention, 
whereby,  as  is  alleged,  the  conditions  of  settlement, 
improvement  and  residence,  required  by  the  said 
act  could  not  be  complied  with? 

It  was  stated  in  evidence  on  the  motion  for  the 
mandamus,  and  proved  on  this  trial,  that  the  board 
of  property  being  desirous  of  settling  a  formal  mode 
of  certificate  on  which  patents  might  issue  for  lands 
north  and  west  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  required  the  opinion  of  Mr. 
Ingersoll,  the  then  attorney  general  thereon;  on 
due  consideration,  a  form  was  afterwards  adopted 
on  the  21  st  of  December,  1707,  which  was  ordered 
to  be  published  in  the  Pittsburgh  Gasette,  and 
patents  issued  of  course,  on  the  prescribed  form 
being  complied  with. 

The  received  opinion  of  the  supreme  executive 
magistrate,  the  attorney  general,  the  board  of  prop- 
erty, and  of  a  respectable  part  of  the  bar,  (whose 
c0r.ftTn^ntR  on  leiral  auestions  will  always  have 
great  and  deserved  weight,)  at  that  day.  certpfnir 
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ing  a  construetion  to  this  section  similar  to  that 
irmeh  we  contend  ouffht  to  be  given  to  the  9th. 

W.  Tilghman,  on  ^e  same  side. 

The  treasury  of  Pennsylvania  was  overflow- 
ing by  the  sales  of  lands  between  1784  and  1792. 
The  utmost  that  has  been  received  from  the 
•ale  of  the  lands  under  the  act  of  1792,  includ- 
ing the  tract  called  the  triangle,  is  60^000 
ioTlars. 

There  are  two  descriptions  of  persons  con- 
templatea  hy  ihe  act.  isi.  The  moneyed  men 
Mrho  could  procure  settlers;  and,  2d.  The  hardy 
but  poor  actual  settler,  who  was  to  have  a 


credit  of  ten  years  for  his  puichase  money. 
The  state  did  not  want  money;  but  a  barrier. 
Population,  and  not  revenue,  was  the  object. 
The  actual  settlement  of  the  land  was  the  sine 
qua  non  *of  the  contract.  This  appears  [*SZ 
from  the  whole  tenor  of  the  act  itself,  as  well 
as  from  the  general  circumstances  and  policy  of 
the  state. 

The  term  actual  settler  has  two  different  sig- 
nifications,* as  used  in  the  act.  But  there  can 
be  no  settlement  without  actual  personal  resi- 
dence. An  actual  settler  sometimes  means  a 
person  who  is  on  the  land  with  an  intent  to  re- 


was,  that  if  a  warrant  holder  was  prevented  by 
force  of  arms  of  the  enemies  of  the  United  States 
from  making  his  actual  settlement,  within  two 
jears  after  the  date  of  his  warrant,  and  after- 
wards persisted  in  his  endeavor  to  make  such  set- 
tlement that  the  condition  was  extinguished  and 
gone.  Persisting  in  endeavors,  was  construed  to 
mean  something,  attempts,  essays,  &c.,  but  that 
did  not  imply  absolute  succestt,  or  accomplishment 
of  the  objects  intended  to  be  effected.  By  some  it 
was  thought  that  the  endeavors  were  only  to  be 
commensurate  as  to  the  time  of  making  the  actual 
settlement,  and  were  tantamount,  and  should  avail 
the  parties  "in  the  same  manner  as  if  the  actual 
settlement  had  been  made  and  continued." 

The  decisions  of  the  court  in  Morrises  Leasee  v. 
Neighman  and  Shainea,  at  Pittsburgh,  May,  1799, 
tended  to  make  the  former  opinion  questionable; 
and  two  of  the  justices  of  the  Supreme  Court  adopt- 
ed a  different  doctrine.  In  their  judjnnent  between 
the  Holland  Company  and  Tenche  Coxe. 

In  the  argument  in  that  case,  it  was  insisted  by 
the  counsel  for  the  plaintiffs,  that  the  board  of 
property  In  their  resolves,  and  the  governor  by  his 
patent,  represented  the  commonwealth  pro  hao 
vice;  and  that  interests  vested  under  them  which 
could  not  afterwards  be  defeated. 

We  cannot  subscribe  hereto.  If  the  conditions  of 
settlement,  improvement  and  residence,  are  indis- 
pensable at  ai)  events,  they  become  so  by  an  act  of 
the  diilerimt  branches  of  the  legislature.  The  gov- 
ernor, who  has  a  quallQed  negative  in  the  passing 
of  laws,  cannot  dispense  with  their  injunctions; 
It  cannot  be  said  that  this  case  falls  within  the 
meaning  of  the  9th  section  of  the  second  article  of 
the  constitution.  **The  governor  shall  have  power 
to  remit  Anes  and  forfeitures,  and  grant  reprieves 
and  pardons  except  in  case  of  impeachment."  It 
relates  merely  to  penalties  consequent  on  public 
offences,  nor  can  it  be  pretended  that  the  board  of 
property,  by  any  act  whatever  of  their  own,  can 
derogate  from  the  binding  force  of  law.  But  the 
fact  is,  an  intention  of  dispensing  with  the  law  of 
l792  cannot,  with  any  degree  of  Justice,  be  ascribed 
to  the  governor  or  board  of  property  for  the  time 
being.  They  considered  themselves  in  their  differ- 
ent functions  virtually  discharging  their  respective 
duties  la  carrying  the  act  into  execution  according 
to  the  generally  received  opinion  of  the  day ;  they 
never  intended  to  purge  a  forfeiture  if  it  had  really 
accrued,  nor  to  excuse  the  non-performance  of  a 
condition,  if  It  had  not  been  complied  with  agree- 
ably to  the  public  will,  expressed  in  a  legislative 
contract. 

The  rule  of  law  is  thus  laid  down  in  England.  A 
false  or  partial  suggestion  by  the  grantee  to  the 
King,  to  the  King's  prejudice,  whereby  he  is  de- 
ceived, will  make  the  grant  of  the  King  void.  Hob. 
229 ;  Cro.  BL  082 ;  I'elv.  48 ;  1  Co.  44,  a.  51,  b ;  3 
Leon.  5;  2  Hawk.  398;  Bl.  226.  But  where  the 
words  are  the  words  of  the  King,  and  it  appears 
that  he  has  only  mistaken  the  law,  there  he  shall 
Bot  be  said  to  be  so  deceived  to  the  avoidance  of 
the  grant,  per  Sir  Samuel  Byre,  Just.  Ld.  Ray.  50 ; 
•  Co.  55,  b.  66,  b.  accord.  But  if  any  of  the  lands 
concerning  which  the  question  arises,  become  for- 
feited by  the  omission  of  certain  acts  enjoined  on 
the  warrant  holders,  they  do  not  escheat  to  the  gov- 
ernor for  the  time  being,  for  his  benefit,  nor  can  he 
to  prejudiced  as  governor  bv  any  grant  thereof; 
they  become  vested  In  the  whole  body  of  the  citl- 
nns,  as  the  properly  of  the  commonwealth,  subject 
to  the  disposition  of  the  laws. 

We  are  decidedly  of  opinion,  that  the  patents, 
and  the  prevention  certificates  recited  in  the  pat- 
ents, are  not  conclusive  against  this  common- 
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wealth,  or  any  person  claiming  under  the  act  of 
3d  of  April,  1792,  of  the  patentees  having  per- 
formed the  conditions  enjoined  on  them,  although 
they  have  pursued  the  form  prescribed  by  the  land 
officers.  But  we  also  think  that  the  circumstance 
of  recital  of  such  certificates  will  not  ipao  faoto, 
avoid  and  nullify  the  patent,  if  the  actual  settle- 
ment, improvement  and  residence,  pointed  out  by 
the  law,  can  be  established  by  other  proof. 

We  must  repeat  on  this  head,  what  we  asserted 
on  the  former,  that  every  case  must  be  governed 
by  its  own  peculiar  circumstances.  Until  the  facta 
really  existing,  as  to  each  tract  of  land,  are  ascer- 
tained with  accuracy,  the  legal  conclusion  cannot 
be  drawn  with  any  degree  of  correctness.  B»  faoto 
oritur  Ju». 

2.  Here  we  feel  ourselves  irresistibly  impelled  to 
mention  a  difficulty  which  strikes  our  minds  forci- 
bly. Our  reflections  on  the  subject  have  led  os  t» 
ask  ourselves  this  question  on  our  pillows.  What 
would  a  wise.  Just  and  Independent  chancellor  de- 
cree on  the  last  question?  executory  contracts  are 
the  peculiar  objects  of  chancery  Jurisdiction,  and 
can  be  specifically  enforced  by  chancery  alone; 
equity  forms  a  part  of  our  law,  says  the  late  Chief 
Justice,  truly.   1  Dall.  218. 

If  it  had  appeared  to  such  a  chancellor,  by  the 

E leadings  or  other  proofs,  that  the  purchase  money 
ad  been  fully  paid  to  the  government  by  the  in- 
dividual for  a  tract  of  land  under  the  law  of  the  8d 
April,  1792 ;  that  times  of  difficulty  and  danger  had 
intervened ;  that  sums  of  money  had  been  expended 
to  effect  an  actual  settlement,  improvement  and 
residence,  which  had  not  been  accomplished  fully; 
that  bv  means  of  an  unintentional  mistake  on  the 
part  of  the  state  officers  in  granting  him  his  patent ; 
not  led  to  that  mistake  by  any  species  of  fraud  or 
deception  on  the  part  of  the  grantee ;  he  had  been 
led  into  an  error  and  lulled  into  a  confidence  that 
the  conditions  of  the  grant  had  been  legally  com- 
piled with,  and,  therefore,  he  had  remitted  in  hia 
endeavors  therein ;  would  not  he  think,  that  under 
all  these  circumstances,  thus  combined,  equity 
would  interpose  and  mitigate  the  rigid  law  of  for- 
feiture by  protracting  the  limited  periods?  And 
would  it  not  be  an  additional  ground  of  equity,  that 
the  political  state  of  the  country  has  materially 
changed  since  1792,  by  a  surrender  of  the  western 
posts  to  the  government  of  the  United  States,  and 
peace  with  the  Indian  nations,  both  which  rendered 
an  immediate  settlement  of  the  frontiers,  in  some 
measure,  less  necessary  than  heretofore. 

But  it  is  not  submitted  to  us  to  draw  the  line  of 
property  to  these  lands ;  they  must  be  left  to  the 
cool  and  temperate  decisions  of  others,  before 
whom  the  questions  of  title  may  be  agitated.  We 
are  confined  to  the  wager  on  the  matter  before  ns, 
and  on  both  questions  we  have  given  you  our  dis- 
passionate sentiments,  formed  on  due  reflection, 
according  to  the  best  of  our  Judgment.  We  are 
interested  merely  as  common  citizens,  whose  safety 
and  happiness  Is  involved  in  a  due  administration 
of  the  laws.  We  profess  and  feel  an  ardent  desire 
that  peace  and  tranquility  should  be  preserved  to- 
the  most  remote  Inhabitants  of  this  commonwealth. 

The  same  question  was  again  agitated  in  the  cir- 
cuit court  of  the  United  States,  in  April,  1808,  in 
the  case  of  Balfour's  Leasee  v.  Meade.  The  charge 
of  Judge  Washington  to  the  Jury  was  as  follows : 

Washington,  J.  The  importance  of  this  cause 
led  the  court  to  wink  at  some  irregularities  in  the 
argument  of  it  at  the  bar,  which  has  tended  te 

I  protract  it  to  an  unreasonable  length.  Depending 
on  the  construction  of  laws  of  the  state*  and  par* 
ticularly  on  that  of  the  ad  of  AprU,  1792,  it  uad 
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ikiaiiiy  and  sometimes  it  means  fencing,  dear- 
ing,  cultivating,  building,  and  residing  five 
years.  By  the  act  of  the  30th  December,  1786, 
voL  2,  p.  488,  it  is  declared,  "that  by  a  settle- 
ment shall  be  understood  an  actual,  personal, 
resident  settlement,  with  a  manifest  intention 
of  making  it  a  place  of  abode,  and  the  means  of 
supporting  a  family,  and  continued  from  time 
to  time^  unless  interrupted  by  the  enemy,  or  by 

going  on  the  military  service  of  tbis  country 
urinff  the  war."    Thus,  the  word  settlement,  in 
the  Sth  section,  is  used  in  its  common  accepta 
tion.    It  is  merely  the  inception  of  title;  but 


the  settlement  mentioned  in  the  0th  section  it 
the  completion  of  title.  The  0th  section  was  in* 
tended  \o  define  more  exactly  what  kind  of 
settlement  should  vest  a  title. 

There  being,  then,  no  settlranent  without 
residence,  and  no  time  of  residence  prescribed^ 
except  the  five  years,  if  there  has  not  been 
such'a  residence,  there  has  been  no  residence, 
and  if  no  residence,  no  settlement.  Settlement 
therefore,  includes  both  improvement  and  resi- 
dence. 

Every  tract  of  400  acres  was  to  be  specifically 
settled.    The  misfortune  ef  the  Holland  Com- 


I 


at  flrst  the  appearance  of  a  difficult  ui4  verv  com- 
plicated case.  It  is  not  easy,  at  the  htst  reading  of 
a  long  statute,  to  discover  the  bearings  of  one  sec- 
tion upon  another,  so  as  to  obtain  a  distinct  view 
of  the  meaning  and  intention  of  the  legislature. 
But  the  opinion  I  now  entertain  ?ras  formed  on 
Saturuay  iieiore  we  parted,  open,  however,  as  it 
always  is,  to  such  alterations  as  ulterior  reason 
and  argument  may  produce. 

The  better  to  explain  and  to  understand  th\  sub- 
ject, it  will  be  necessary  to  take  a  general  view  of 
the  different  sections  of  the  act  of  the  8d  of 
April,  1792,  upon  which  this  cause  must  turn.  The 
flrst  section  reduces  the  price  of  all  vacant  land, 
not  previously  settled  or  improved  within  the  limits 
of  the  Indian  purchase  made  in  1768,  and  all  prece- 
dent purchases  to  60  a,  for  every  100  acres;  that 
of  the  vacant  lands  within  Uie  Indian  purchase 
made  in  1784,  lying  east  of  Alleghany  river  and 
Conewango  creek,  to  52.^  to  be  granted  to  purchas- 
ers in  the  manner  authorized  by  former  laws.  The 
second  section  offers  for  sale  all  the  other  lands 
of  the  state,  lying  north  and  west  of  the  Ohio,  Alle- 
ghany and  Conewango.  to  persons  who  will  culti- 
vate. Improve  and  settle  the  same,  or  cause  it  to 
be  done  at  the  price  of  71.  10«.  per  hundred  acres, 
to  be  located,  surveyed  and  secured  as  directed  by 
this  law.  It  is  to  be  remarked,  that  all  the  above 
lands  lie  in  different  districts,  and  are  offered  at 
different  prices.  Title  to  any  of  them  may  be  ac- 
quired by  settlement,  and  to  all  except  those  lying 
north  and  west  of  the  Ohio,  Alleghany  and  Cone- 
waii^o,  by  warrant  without  settlement. 

The  third  section,  referring  to  all  the  above 
lands,  authorizes  application  to  the  secretary  of 
the  land  office  by  any  person  having  settled  and  im- 
proved, or  who  was  desirous  to  settle  and  Improve 
a  plantation  to  be  particularly  described,  for  a  war- 
rant for  any  quantity  of  land  not  exceeding  400 
acres,  which  warrant  Is  to  authorize  and  require 
the  surveyor  general  to  cause  the  same  to  be  sur- 
veyed, and  to  make  return  of  it,  the  grantee  paying 
the  purchase  money  and  fees  of  the  office.  The 
eighth  section,  which  I  notice  In  this  place  because 
intimately  connected  with  the  third  section,  directs 
the  deputy  surveyor  to  survey  and  mark  tne  lines 
of  the  tract  upon  the  application  of  the  settler. 
This  survey,  i  conceive,  has  no  other  validity  than 
to  furnish  the  particular  description  which  must 
accompany  the  application  at  the  land  office  for  a 
warrant. 

The  fourth  section,  amongst  other  regulations, 
protects  the  title  of  an  actual  settler  against  a 
warrant  entered  with  the  deputy  surveyor  poste- 
rior to  such  actual  settlement 

The  ninth  section,  referring  exclusively  to  the 
lands  north  and  west  of  the  Ohio,  Alleghany  and 
Conewango,  declares,  "that  no  warrant  or  survey 
of  lands  within  that  district  shall  give  a  title,  un- 
less the  grantee  has,  prior  to  the  date  of  the  war- 
rant madie  or  caused  to  be  made,  or  shall,  within 
two  years  after  the  date  of  it,  make,  or  cause  to 
be  made  an  actual  settlement,  by  clearing,  fencing 
and  cultivating  two  acres  at  least  In  each  hundred 
acres,  erecting  thereon  a  house  for  the  habitation 
of  man,  and  residing,  or  causing  a  family  to  reside, 
thereon  for  five  years  next  following  his  first  set- 
tling the  same,  if  he  shall  so  long  live,  and  in  de 
fault  of  such  actual  settlement  and  residence, 
other  actual  settlers  may  acquire  title  thereto." 

Let  us  now  consider  this  case,  as  if  the  law  had 
stopped  here.  A  title  to  the  land  in  controversy 
lying  north  and  west  of  the  Ohio,  Alleghany  and 
Conewango.  could  be  acquired  in  no  other  manner 
than  by  actual  settlement ;  no  sum  of  money  could 
entitle  a  person  to  a  warrant,  unless  the  applica- 
tion was  preceded  by  actual  settlement  on  the  land, 
or  If  not  BO  preceded  Igr  actual  settlement;  thM  war* 
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rant  would  give  no  title  unless  it  were  followed  by 
such  settlement  within  two  years  thereafter. 

The  question  then  is,  what  constitutes  such  an 
actual  settler  within  the  meaning  and  intention  of 
this  law,  as  will  vest  in  him  an  inceptive  title  so  as 
to  authorize  the  granting  to  him  of  a  warrant?  not 
a  pedis  poaaeattio,  not  the  erection  of  a  cabin,  the 
clearing  or  cultivation  of  a  field.  These  acts  may 
deserve  the  name  of  improvements,  but  not  settle- 
ments. There  must  be  an  occupancy  accompanied 
with  a  bona  fide  intention  to  reside  and  live  upon 
the  land,  either  in  person  or  by  that  of  his  tenant ; 
to  make  it  the  place  of  his  habitation,  not  at  some 
distant  day,  but  at  the  time  he  is  improving;  for 
if  this  intention  be  only  future,  either  as  to  his 
own  personal  residence  or  that  of  a  tenant,  then 
th*i  execution  of  that  intention  by  such  actual  resi- 
dence fixes  the  date;  the  commencement  of  the 
settlement,  and  the  previous  improvements,  will 
staad  for  nothing  in  the  calculation. 

The  erection  of  a  house,  and  the  clearing  and  cul- 
tivfrtlng  the  ground,  all  or  either  of  them,  maT 
afford  evidence  of  the  quo  anitno  with  which  ft 
was  done,  of  the  intention  to  settle;  but  neither 
nor  all  will  constitute  a  settlement,  if  unaccom- 
panied by  residence.  Suppose,  then,  improvements 
made,  the  person  making  them  declaring  at  the 
time  that  they  were  intended  for  temporary  pur* 
P9ses  of  convenience,  and  not  with  a  view  to  settle 
and  reside;  could  this  be  called  an  actual  setue- 
ment  within  the  meaning  and  intention  of  the  leg- 
islature? Surely  no.  But  though  such  acts  against 
express  declarations  of  the  quo  animo  will  not 
make  a  settlement,  it  does  not  follow  that  the 
converse  of  the  proposition  will ;  for  a  declaration 
of  an  intention  to  settle,  without  actually  carrying 
that  intention  Into  execution,  will  not  constitute  an 
actual  settlement 

How  do  these  principles  apply  to  the  case  of  the 
plaintiff.  In  L798  he  leaves  the  fort  at  which  he 
was  stationed,  and  in  which  he  was  an  officer,  with 
a  few  soldiers ;  cuts  down  some  trees,  erects  four  or 
five  pens,  (for  not  being  covered,  they  do  not  de- 
serve the  name  of  cabins,)  and  in  five,  six  or  seven 
days,  having  accomplished  this  work,  he  returns 
into  the  furt  to  his  former  place  of  residence.  Why 
did  he  retreat  so  precipitately?  We  hear  of  no 
danger  existing  at  the  time  of  completing  these 
labors  which  did  not  exist  during  the  time  ne  was 
engaged  in  them.  What  prevented  him  from  pro- 
ceeding to  cover  the  cabins,  and  from  Inhabiting 
them  ?  Except  the  state  of  general  hostility  which 
existed  in  that  part  of  the  country,  there  is  no  evi- 
dence of  a  particular  necessity  for  flight  in  the  in- 
stance of  this  plaintiff.  It  is  most  obvious  that  the 
object  of  his  visit  to  this  wilderness  was  to  erect 
what  he  considered  to  be  improvements;  but  they 
were,  in  fact,  uninhabitable  by  a  human  being,  and, 
consequently,  could  not  have  been  intended  for  a 
present  settlement  He  was,  besides,  an  officer  in 
the  army,  and  whilst  in  that  service  he  could  not 
settle  and  reside  at  his  cabin,  although  the  country 
had  been  in  a  state  of  perfect  tranquillity.  In 
short  his  whole  conduct,  both  at  that  time  and  af- 
terwards; his  own  statements  when  asserting  a 
title  to  the  lands,  the  recitals  in  his  warrants  of 
acceptance,  and  certificates  of  survey,  all  afford 
proof  which  is  irresistible,  that  he  did  not  mean,  in 
1703,  to  settle.  Mistaking  the  law,  as  it  seems 
many  others  have  done  in  this  respect  he  supposed 
that  an  improvement  was  equivalent  to  a  settle- 
ment, for  vesting  a  right  to  those  lands.  It  is  not 
pretended  even  now,  nor  is  it  proved  by  a  single 
witness,  not  even  by  Crouse,  who  assisted  in  mak- 
ing the  Improvements,  that  he  contemplated  a  set- 
tlement It  has  been  asked,  conld  the  legislature 
have  meant  to  require  persona  to  sit  down  for  a 
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pany  was,  that  they  undertook  an  impossibility. 
They  had  engaged  to  settle  1,162  tracts  in  two 
years. 

The  words  "in  default,"  &c.,  show  that  set- 
tlement was  the  main  object.  It  is  improbable 
that  the  proviso  shoiUd  be  intended  totally  to 
defeat  the  great  object  of  actual  settlement; 
and  yet  that  would  be  its  effect,  if  the  war 
should  continue  for  two  years,  which,  at  the 
time  of  pacing  the  act,  was  a  very  probable 
53*]  event.  *Much  reliance  has  been  placed 
on  the  words  "as  if;"  vet  on  our  construction 
we  allow  them  their  full  effect    The  settlement 


was  to  be  made  in  two  years;  but,  says  the  pro- 
viso, if  you  shall  be  prevented  from  making  it 
within  two  years,  and  persist  until  it  be  accom- 
plished, you  shall  hold  the  land  as  if  it  had 
been  made  within  the  two  years  according  to 
the  enacting  clause. 

But  if  persisting  two  years  in  time  of  war 
gives  a  complete  title,  the  proviso  gives  the  pur- 
chaser in  time  of  war  better  terms  than  the 
enacting  clause  gives  to  a  purchaser  in  time  of 
peace.  For  the  latter  is  obliged  to  settle  and 
reside  five  years,  while  the  former  gets  the  land 
without  any  such  condition. 


moment  on  lauds  encompassed  by  dangers  from  a 
savage  enemy?  I  answer  no.  At  such  a  time  it 
was  very  improbable  that  men  woald  be  found  rasb 
enough  to  make  settJements.  But  yet  no  title  could 
be  acquired  without  such  a  settlement,  and  if  men 
were  found  hardy  enough  to  brave  the  dangers  of 
a  savage  wilderness,  they  might  be  called  imprud- 
ent men,  but  thev  would  also  deserve  the  promised 
reward,  not  for  their  boldness,  but  for  their  settle- 
ment. 

The  first  evidence  we  have  of  an  intention  in  the 
plaintlir  to  make  an  actual  settlement  was  in  the 
spring  of  1706,  long  after  the  actual  bona  flde  set- 
tlement of  the  defendant  with  his  family,  for  I  give 
no  credit  to  the  notice  from  the  plaintiff  to  the  de- 
fendant in  July,  1705  since,  so  far  from  accompany- 
ing it  with  an  actual  settlement,  he  speaks  of  a 
future  settlement,  which,  however,  was  never  car- 
ried into  execution.  Every  thing  which  I  have  said 
with  respect  to  the  400  acres  surveyed  in  the  name 
of  Qeorge  Balfour,  will  apply  a  fortiori  against  the 
three  other  surveys  in  the  name  of  Elizabeth  Bal- 
four, &c.,  who,  it  is  not  pretended,  were  ever  privy 
even  to  the  making  of  the  cabins,  or  ever  contem- 
plated a  settlement  upon  those  lands. 

If  the  law,  then,  had  stopped  at  the  proviso,  it  is 
clear  that  the  plaintiff  never  made  such  a  settle- 
ment as  wouid  entitle  him  to  a  warrant.  Bat  he 
excuses  hlmseif  from  having  made  such  a  settle- 
ment as  the  law  required,  by  urging  the  danger  to 
which  any  person  attempting  a  residence  in  that 
country  would  have  been  exposed.  He  relies  on  the 
proviso  to  the  ninth  section  of  the  law,  which  de- 
clares, **That  if  any  such  actual  settler,  or  anv 
grantee  in  any  such  original  or  succeeding  warrant. 
«haJl,  by  force  of  arms  of  the  enemies  of  the  United 
States,  t>e  prevented  from  making  such  actual  set- 
tlement, or  be  driven  therefrom,  and  shall  persist  in 
his  endeavors  to  make  such  actual  settlement  as 
aforesaid,  then,  in  either  case,  he  and  his  heirs 
shall  be  entitled  to  have  and  to  hold  the  said  lands 
in  the  same  manner  as  if  each  actual  settlement 
had  been  made  and  continued.'*  Evidence  has  been 
given  of  the  hostile  state  of  that  country,  during 
the  years  17U3,  1704,  1705,  and  the  danger  to 
which  settlers  would  have  been  exposed.  We  know 
that  the  treaty  at  Fort  Granville  was  signed  on  the 
3d  of  August,  1795,  and  ratified  the  22d  of  Decem- 
ber in  the  same  year ;  although  Meade  settled  with 
his  family  In  November,  1795,  it  is  not  conclusive 
proof  that  there  was  no  danger  even  then,  and  at 
any  rate,  it  would  require  some  little  time  and  pre- 
paration, for  those  who  had  l)een  driven  off,  to  re- 
turn to  their  settlements,  and  if  the  cause  turned 
upon  the  question  whether  the  plaintiff  had  perse- 
vered In  his  exertions  to  return  and  make  such  set- 
tlement as  the  law  requires.  I  should  leave  that 
question  to  the  jury,  upon  the  evidence  they  have 
heard.  But  the  plaintiff,  to  entitle  himself  to  the 
benefit  of  the  proviso,  should  have  had  an  incipient 
title  at  some  time  or  other,  and  this  could  only  nave 
been  created  by  actual  settlement  preceding  the 
necessity  which  obliges  him  to  seek  the  t)eneflt  of 
the  proviso,  or  by  warrant. 

I  do  not  medn  to  say  that  he  must  have  had  such 
an  actual  settlement  as  this  section  requires,  to 
give  a  perfect  title;  for  if  he  had  built  a  cabin, 
and  commenced  his  improvement  in  such  manner 
as  to  afford  evidence  of  a  bona  flde  Intention  to 
reside,  and  had  been  forced  off  by  the  enemy,  at 
any  stage  of  his  labors,  persevering  at  all  proper 
times  afterwards  in  endeavors  to  return,  when  he 
might  safely  do  so^  he  would  have  been  saved  bv 
the  proviso.  But  it  is  incnml>ent  on  the  plaintiff. 
If  he  would  excuse  himself  from  the  performance 
of  what  has  been  correctly  called  a  condition  prece- 
dent, to  briac  himself  fuUj  and  fairly  within  the 
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proviso  which  was  made  for  his  benefit ;  this  he  has 
not  done. 

Decisions  in  the  Supreme  Court  and  in  the  com- 
mon pleas  of  this  state  have  l>een  cited  at  the  bar, 
two  of  which  I  shall  notice  for  the  purpose  of  point- 
ing out  the  peculiar  mark  which  distinguishes  them 
from  the  present,  and  to  prevent  any  conclusions 
from  t>elng  drawn  from  what  has  been  said  either 
to  countenance  or  impeach  those  decisions.  The 
cases  I  allude  to  are  The  Holland  Oompanp  v, 
Cooke,  and  the  feigned  issue  tried  at  Sunbury. 

The  incipieut  utle  under  which  the  plaintiffs 
claimed  in  tbooc  causes  were  warrants  authorized 
by  the  third  section  of  the  law.  The  incipient  title 
in  the  present  case  is  settlement.  The  former  was 
to  be  completed  by  settlement,  survey  and  patent. 
This  to  precede  the  warrant,  and  for  the  most  dis- 
tinct explanation  of  this  distinction,  it  will  be  im- 
portant to  ascertain  what  acts  will  constitute  an 
actual  settler  to  whom  a  warrant  may  issue,  and 
what  constitute  an  actual  settiement  as  the  founda- 
tion of  a  title.  I  have  before  explained  who  may 
be  an  actual  settler  to  demand  a  warrant,  namely, 
one  who  has  gone  upon  and  occupied  land  with  a 
bona  flde  intention  of  an  actual  present  residence, 
although  he  should  have  been  compelled  to  abandon 
his  settlement  by  the  public  enemies  in  the  flrst 
stages  of  his  settlement:  but  actual  settlement,  in- 
tended by  the  9  th  section,  consists  in  clearing, 
fencing  and  cultivating  two  acres  of  ground  at 
least  on  each  of  one  hundred  acres,  erecting  a  house 
thereon,  flt  for  the  habitation  of  maou  and  a  resi- 
dence continued  ^or  live  years  next  following  his 
flrst  settling,  if  he  shall  so  long  live.  Tills  kind  of 
settlement  more  properly  deserves  the  name  of  Im- 
provements, as  the  different  acts  to  be  performed 
clearly  import  This  will  satisfactorily  explain  what 
at  flrst  appeared  to  be  an  alMurditv  In  that  part  of 
the  proviso  which  declares  that  "if  such  actual  set- 
tler shall  be  prevented  from  making  such  actual  set- 
tlement," ke, ;  the  plain  meaning  is,  that  if  a  person 
has  once  occupied  land  with  an  intention  of  resid- 
ing, though  he  has  neither  cleared  nor  fenced  any 
land,  and  is  forced  off  by  the  enemies  of  the  United 
States  before  he  could  make  the  improvements,  and 
continue  thereon  for  Ave  years ;  having  once  had  an 
incipient  title,  he  shall  be  excused  by  the  necessl^ 
which  prevented  his  doing  what  the  law  requireoL 
and  in  the  manner  required;  or  if  the  warrant 
holder,  who  likewise  has  an  incipient  title,  although 
he  never  put  his  foot  upon  the  land,  shall  be  pre- 
vented by  the  same  cause  from  making  these  im- 
provements, &c..  he  too  shall  be  excused  If,  as  is 
required  also  of  the  settler,  he  has  persevered  in 
his  endeavors  to  make  those  improvements,  &c. 

But  what  it  becomes  such  a  grantee  to  do  l>efore 
he  can  claim  a  patent,  or  even  a  good  title,  is  quite 
another  question,  u|>on  which  I  give  no  opinion. 


As  to  the  plaintiff's  surveys  and  warrants,  they 
cannot  give  nim  a  title.  Not  the  surveys;  1st. 
Because  they  are  a  mere  description  of  the  land 
which  the  surveyor  is  authorized  by  the  eighth  sec- 
tion to  make,  and  the  applicant  for  the  warrant  is 
directed  by  the  third  section  to  lodge  in  the  land 
office  at  the  time  he  applies  for  the  warrant.  It  is 
merely  a  demarcation,  a  special  location  of  the  land 
intended  to  be  appropriated,  and  give  notice  of 
the  t>ounds  thereof,  that  others  may  be  al>Ie  to 
made  adjoining  locations  without  danger  of  inter- 
ference; this  is  not  such  a  survey  as  is  returnable 
so  as  to  lay  the  foundation  of  a  patent;  2d.  It  is 
not  authorized  by  a  warrant ;  3d.  It  was  not  for 
an  actual  settler ;  4th.  It  was  not  made  by  an  au- 
thorized surveyor,  if  vou  believe,  upon  the  evi- 
dence, that  the  authority  to  Steel  was  antedated, 
and  given  after  the  survey  was  returned.  Not  the 
warrant;  lat  Because  tt  was  not  a  warrant  of 
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But,  saj  thej,  tlie  proviso  operates  in  favor 
of  those  only  who  have  been  prevented  from 
improving.  Suppose  a  man  has  improved,  but 
is  driven  away  before  the  end  of  his  five  years' 
residence:  upon  their  construction  he  would 
lose  his  lan^  while  tiiat  of  the  man  who  has 
done  nothinff  would  be  saved. 

We  admit  that  persistence  is  not  required 
during  the  war;  for  it  woiUd  be  idle  to  impose 
unavailing  efforts;  and  the  question  what  is 
persistence?  woiUd  open  a  door  to  endless  liti- 
gation. One  jury  would  decide  one  way  and 
another  the  contrary.  The  persisting  is  to  be- 
gin when  the  war  ceases. 

If  actual  settlement  means  only  improve- 
ment, it  would  be  absurd  to  say  made  and  con- 
tinued. The  word  continued  cannot  apply  to 
a  thing  which,  when  once  done,  is  done  for  ever. 

There  was  the  same  reason  for  settlement 
after  ^e  war,  as  during  its  existence. 

Ingersoll,  in  reply. 

Three  questions  arise  in  this  case. 

1st.  Are  endeavors  persisted  in,  accepted  by 
the  act  as  a  substitute  for  actual  settlement 
and  residence? 

54*]     *2d.  For  what  period  must  those  en- 
deavors be  continued,  so  as  to  operate  as  a  dis- 
'pensation  with  the  condition,  and  amount  to 
such  substitute? 

3d.  If  a  forfeiture  has  been  incurred,  who  is 
to  take  advantage  of  it?  Actual  settlers  or  the 
commonwealth  ? 

1st.  Does  the  act  contemplate  a  persistence 
in  endeavors  as  a  substitute  for  actual  settle- 
ment and  residence? 

It  may  be  necessary  first  to  ascertain  the 
meaning  of  the  words  improvement,  settlement 
and  residence,  both  in  their  general  import, 
and  in  the  appropriate  sense  in  whidi  they  are 
used  in  the  act  of  1792. 

By  improvement  is  understood  clearing,  cul- 
tivating, or  building  on  lands  previously  unap- 
propriated. In  degree  it  is  infinitely  various, 
from  the  blazing  of  a  tree  with  a  tomahawk  to 
the  highest  degree  of  cultivation. 

The  first  improver  has  generally  been  favored 
in  Pennsylvania.  But  by  the  present  act  he 
has  no  preference,  except  in  certain  specified 


Improvement  and  settlement  are  not  convert- 
ible terms.  There  may  be  improvement  with- 
out settlement,  but  there  cannot  be  settlement 
without  improvement. 

Settlement,  in  the  order  of  things,  is  subse- 
quent to  improvement,  and  includes  it.  It 
signifies  a  place  on  which  a  person  lives  after 
having  made  an  improvement,  with  or  without 
his  family. 

Whenever  the  residence  commences,  the  set- 
tlement is  computed  from  the  time  that  the  im- 
provement was  first  tenanted. 

The  act  of  assembly  adopts  words  of  a  pre- 
viously ascertained  import.    Warrant,  survey. 


improvement  and  settlement  were  an  ineeptkii 
of,  and  gave  to  the  warrantee,  a  defeasible 
title.  The  patents  were  not  to  issue  until  after 
five  years'  residence,  when  the  right  was  eom- 
plete  and  indefeasible. 

Payment  of  the  purchase  money,  warrant 
and  survey  gave  a  defeasible  title,  inchoate,  and 
possessory.  Tnis  *riffht^  whatever  it  [*55 
was,  was  liable  to  forfeiture  by  a  non-compli- 
ance with  the  terms  of  the  act  Residence  is  m 
continued  settlement. 

Improvement,  as  described  in  the  act,  settle- 
ment, and  residence  for  five  years  next  follow- 
ing the  first  settlement,  were  conditions  prece- 
dent, not  to  a  possessory,  but  to  an  absolute 
title,  imless  prevention  by  war  should  furnish 
an  excuse. 

That  improvement,  settlement,  and  residence 
are  used  in  the  act  as  successive  and  distinct 
terms  is  evident  from  the  act  itself. 

The  5th  section  speaks  of  land  settled  and 
improved;  the  7th  of  actual  settlement  and  im- 
provement; and  the  9th  of  actual  settlement 
and  residence;  and  of  actual  settlement  made 
and  continued. 

The  settlement,  including  such  an  improve- 
ment as  is  described  in  the  law,  is  to  commence 
within  two  years  from  the  date  of  the  warrant. 
The  residence  for  five  years  is  to  commence 
from  the  first  settling.  Hence  residence  is  a 
continuation  of  settlement,  not  a  constituent 
part  of  it. 

It  is  true  that  the  legislature,  when  declaring 
by  what  means  a  settlement  shall  be  made,  have 
included  a  residence  of  five  years,  but  the  ab- 
surdity of  including  a  residence  of  five  years  in 
a  settlement  to  be  made  in  two  years,  evidently 
shows  that  they  have  admitted  an  error  in  their 
language.  It  is  clear  that  they  do  not  mean 
what  they  say,  and  the  question  is,  what  did 
they  mean  to  say?  To  make  the  least  possible 
alteration  in  the  words,  so  as  to  express  their 
meaning,  is  to  substitute  the  future  tense  for 
the  participle;  shall  reside,  instead  of  "residing. 
This  removes  all  the  difficulties  of  the  language, 
and  throws  great  light  upon  the  whole  act. 
The  sentence  will  then  read  thus:  ''no  warrant 
shall  vest  any  title  in  the  lands  unless  the 
grantee  shall,  within  two  years  from  the  date 
of  such  warrant,  make  an  actual  settlement 
thereon  by  clearing,  fencing  and  cultivating  at 
least  two  acres  K>r  every  himdred,  erecting 
thereon  a  messuage  for  the  habitation  of  man, 
and  shall  reside  thereon  for  the  space  of  five 
years  next  following  his  first  settling  of  the 
same."  If,  then,  the  word  "residing*  be  re- 
jected for  its  ^substitute  shall  reside,  [*56 
there  is  nothing  in  the  act  to  justify  the  propo- 
sition that  settlement  includes  five  years'  resi- 
dence. There  is  not  another  word  in  the  whole 
act  which  can  suggest  such  an  idea;  on  the  con- 
trary, there  are  many  expressions  totally  re- 
pugnant to  the  supposition. 

Having   thus    endeavored   to   ascertain   the 


title,  bnt  of  acceptance;  2d.  It  is  not  founded  on 
settlement  but  improvement,  and  if  It  bad  recited 
tbe  consideration  to  be  actual  settlement,  the  re- 
cital woald  have  been  false  in  fact,  and  could  have 
produced  no  legal  valid  consequence. 

As  to  the  caveat :  the  effect  of  It  was  to  close  the 
doors  of  the  land  office  against  the  farther  progress 
ot  the  plamtiit  in  pei-feciing  his  title.  The  dismis- 
sion of  it  again  opened  the  deor,  bat  still  the  Ques- 
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tion  as  to  title  is  open  for  examination  in  eject- 
ment, if  brought  within  six  months,  and  the  patent 
will  Issue  to  the  successful  party. 

The  plaintiff,  therefore,  having  failed  to  show  a 
title  sufficient  to  enable  him  to  recover  in  this  ac- 
tion, it  is  unnecessary  to  say  anything  about  the 
defendant's  title,  and  your  verdict  ought  to  be  for 
the  defendant. 

The  Jury  found  for  the  defendant 
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meaniiig  of  the  terms  improvement,  settlement 
and  residence,  let  us  consider  the  meaning  of 
theproviso. 

We  contend  that  if  the  mntee  has,  hj  force 
«f  arms  of  the  enemies  of  the  United  States, 
been  prerented  from  making  an  actual  settle- 
ment within  two  years  after  the  date  of  his 
warrant,  hayinff  during  that  time  persisted  in 
his  endeavors  to  make  such  settlement,  such 
persistence,  though  ineffectual,  is  accepted  as  a 
substitute  for  a^ual  settlement  and  residence. 

We  admit  that  it  was  with  a  hope  that  hardy 
adventurers  would  effect  an  establishment 
reaching  from  the  Ohio  to  Lake  Erie,  and  cut 
off  the  intercourse  between  the  northern  and  the 
western  Indians,  that  the  assembly  of  Pennsyl- 
vania passed  the  law  in  question.  It  was  at 
a  time  when  the  President  of  the  United  States 
was  preparing  to  hold  a  treaty  of  peace  with 
the  western  Indians  at  Detroit ;  and  in  the  same 
session  they  authorized  the  employment  of  a 
military  force  to  aid  and  strengthen  those  who 
were  exposed  on  the  frontiers.  We  agreed  that 
it  was  to  encourage  the  immediate  actual  resi- 
dence of  bold  but  poor  men,  that  the  legislature 
required  no  purchase  money  for  ten  years  from 
sudi  as  placed  themselves  upon  the  lands  and 
b^an  settlements.  To  this  description  of  ad- 
venturers they  gave  a  further  security,  by  pro- 
tecting them  against  all  warrants  not  entered 
in  the  books  of  the  surveyor  of  the  district  at 
the  time  the  settler  fixed  himself  on  the  land. 
From  such  as  inclined  to  pay  mone^,  and  op- 
erate by  placing  tenants  on  the  land,  and  giv- 
ing such  tenanU  bounties  for  settling,  they  re- 
hired a  prompt  co-operation  with  the  actual 
settlers  in  acoomplishinff  the  great  undertaking. 

Let  it  be  recollected  that  the  person  who 
claimed  by  actual  settlement  could  hold  but  one 
tract,  the  warrant  holder  as  many  as  he  could 
57*]  pay  for,  using  only  different  *names  which 
is  perfectly  known  to  be  but  matter  of  form. 
The  warrantees  were  obliged  to  place  a  settler 
on  each  tract  within  two  years  from  the  date 
of  the  warrant,  if  there  should  be  peace,  and  at 
all  events  to  be  ready,  and  make  the  attempt, 
to  supports  the  settlers,  if  the  war  should  con- 
tinue. Thus  they  made  it  the  interest  of  both 
descriptions,  operators  with  money,  and  op- 
erators with  labor,  to  make  a  joint  and  steady 
effort  for  two  years  to  realize  the  expectations 
formed  of  this  new  barrier. 

Here  it  may  not  be  improper  to  remind  the 
eourt,  that,  as  the  law  of  Pennsylvania  then 
stood,  any  alien  might  purchase  and  hold  land 
in  that  state.  It  hiu  been  said  that  the  act  was 
not  intended  to  give  an  opportunity  for  specula- 
tion; it  was  certainly  intended  that  foreigners 
should  buy  any  quantity  of  land,  to  the  extent 
of  their  means  of  payment. 

We  do  not  wish  to  treat  this  subject  techni- 
cally; but  from  the  very  nature  of  the  property, 
and  the  condition  as  expressed  in  the  law,  the 
grantee  has  a  right  to  enter  upon  the  land, 
maintain  suits  for  its  recovery  or  defense,  take 
the  profits,  alienate,  mortgage  it,  bind  it  by  suf- 
fering judgments,  transmit  it  to  heirs,  subject 
snh^  to  the  conditions  of  the  original  grant. 

Suppose  there  had  been  no  proviso:  take  the 
snacting  clause  of  the  section  absolutely  by  it- 
self, what  would  be  the  condition  of  the  hold- 
ers of  warrmnts  dated  in  1792  sad  17931 
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The  warrantee  might  enter,  nay,  he  was 
bound  to  enter,  by  the  nature  of  his  grant ;  the 
public  enemy  prevents  him;  the  state  and  the 
United  States  are  unable  to  protect  him ;  with- 
out any  laches  in  him,  the  performance  of  the 
condition  becomes  impossible  by  tiie  act  of  the 
public  enemy.  Would  the  common  law  say 
that  the  estate  should  be  lost? 

Are  not  these  conditions  what  the  law  terms 
subsequent?  If  precedent,  no  interest  could 
arise.  The  warrantee  could  exert  no  act  of 
ownership  until  the  *c(mditions  were  all  [*58 
performed.  Here,  his  performance  depends  up- 
on his  being  exclusively  the  possessor  and 
owner. 

In  one  sense  of  the  wOrd,  all  conditions  are 
precedent;  that  is,  they  ought  to  be  performed 
before  the  estate  becomes  absolute;  but  in  law, 
those  only  are  termed  precedent  whidi  must  be 
performed  before  the  grantM  can  enter  upon  the 
estate  or  recover  at  law. 

Conditions  subsequent  refer  to  cases  where 
the  party  may  immediately  take  and  enjoy  the 
grant,  but  perform  afterwards,  having,  in  the 
meantime,  a  qualified  title,  (  and  «.ue  right  of 
possession.  Is  it  not  a  settleu  and  a  reason- 
able rule,  that  conditions  tending  to  defeat  an 
estate  once  qualifiedly  vested,  shall  be  construed 
strictly  T  and  also,  that  courts  will  hold  a  con- 
dition to  be  either  precedent,  or  subsequent,  ac- 
cording to  the  intent  of  the  party  creating  it, 
whatever  be  tiie  form  of  words,  and  when  the 
same  words  may  constitute  either  the  one  or  the 
other,  according  to  the  nature  of  the  case. 

We  are  to  show  that  there  is  a  substitute  for 
actual  performance;  what  that  substitute  is 
will  be  a  subiect  of  inquiry  under  tue  2d  head. 

The  legislature  considered  two  years  as  a  rea- 
sonable time  after  the  date  of  the  warrant,  in 
which  to  complete  the  specified  improvements 
in  a  season  of  peace.  A  distant  wilderness  was 
to  be  explored,  provisions  to  be  collected  and 
transported;  clearing,  cultivating  and  building, 
where  laborers  were  scarce,  were  difficult  and 
of  slow  progress.  Actual  settlement  within  two 
years  was  of  indispensable  necessity,  in  order 
to  obtain  full  title,  unless  prevented  by  the 
enemies  of  the  United  States. 

The  question  then  offered  itself  to  the  legis- 
lature, shall  the  continuance  of  the  war  release 
the  condition,  and  endeavors  be  equivalent  to 
performance? 

*We  contend  that  the  principle  of  the  [*50 
proviso  is,  that  if  the  warrantee  does  what  he 
can,  according  to  circumstances,  he  shall  not 
be  injured  on  account  of  the  war,  nor  thereby 
be  delayed  in  the  acquisition  of  his  title. 

The  price  of  the  lands,  and  the  terms  of  pur- 
chase, were  fixed  upon  the  basis  of  peaoe.  Twen- 
ty dollars  per  hundred  acres,  with  the  condi- 
tion of  settlement  and  residence  was  a  full  con- 
sideration in  a  time  of  peace.  The  legislature 
could  not  expect  to  get  oetter  terms  in  a  time 
of  war.  As  the  price  was  to  be  the  same  in  war 
and  peace,  the  modification  must  be  in  the 
terms  of  the  condition  of  settlement  and  resi- 
dence. 

If  with  the  same  price  you  exact  similar 
conditions  of  settlement  and  residence  at  an  in- 
definite distance  of  time^  and  after  an  interven- 
ing war,  during  the  whole  of  which  yon  require 
a  oonstant  persistence  in  endeavors  to  make 
sneh  iettlement^  yon,  in  dfect,  increase,    you 

865 


BunBMB  OOCTT  OF  THS  TJVTTKD  StATBS. 


1805 


I 


double  or  multlplj  the  sum  to  be  paid  as  the 
eonsideration  of  the  land;  and  in  addition  to  the 
original  terms  of  price,  settlement  and  resi- 
dence, Tou  gain  the  use  of  the  money,  and  the  co- 
operation of  individuals  in  forming  that  barrier, 
which  was  one  of  the  great  objects  of  the  act; 
the  purchaser  loses  l^th  the  interest  of  his 
money  and  the  use  of  his  land.  It  is  impossible, 
therefore,  to  require  endeavors  during,  and  ac- 
complishment after,  the  war,  and  yet  sa^  that 
the  purchaser  does  not  pay  a  higher  price  for 
the  land  on  account  of  the  war. 

It  becomes  important  to  consider  whether  the 
endeavors  were  to  be  persisted  in  during  the 
war ;  for  we  have  been  lately  told,  for  the  first 
time,  that  persist  means  desist  during  ^he  war, 
and  after  tne  war  it  again  means  persist. 

It  is  admitted  that  a  frontier  of  hardy  inhab- 
itants to  oppose  against  the  incursions  of  the 
savage  enemy  was  a  leading  consideration  with 
the  legislature ;  it  was  natural  for  them  to  wish 
attempts  to  settle  might  be  made  during  the 
60*]  war.  It  was  aclbiowledged  to  be  *unrea- 
sonable  that  the  hazardous  experiment  should 
be  made  at  the  expense  of  the  adventurers.  The 
event  was  doubtful.  Hopes  of  success  were, 
however,  entertained.  The  law  contemplated 
the  disposal  of  two  millions  of  acres.  What 
number  of  persons  might  be  induced  to  share  in 
its  undertaking  was  uncertain. 

But  the  words  of  the  act  admit  of  no  doubt 
that  the  persisting  was  to  be  in  a  time  of  war. 
If  the  grantee  shall  be  prevented  by  the  enemv, 
and  shall  persist  in  his  endeavors;  that  is,  in 
his  endeavors  to  surmount  the  obstacle  which 
prevented  the  settlement,  namely,  the  force  of 
arms  of  the  enemies  of  the  United  States,  then, 
&e. 

2d.  What  is  the  period  of  time  during  which 
the  endeavors  were  to  be  continued  in  order  to 
eltect  a  release  of  the  condition,  and  amount  to 
a  substitute  for  performance? 

As  two  years  from  the  date  of  the  warrant 
was  the  time  in  which  the  settlement  was  to  be 
made,  if  there  had  been  no  prevention,  we  say 
that  perseverenoe  in  endeavors  during  the  same 
period  in  a  time  of  war,  was  all  which  the  leg- 
islature required; 

Because,  without  the  proviso,  the  estate  of 
the  grantee  would  then  have  become  absolute  at 
common  law,  and  the  proviso,  being  for  the 
benefit  of  the  grantee,  shall  not  place  him  in  a 
worse  situation  that  if  it  had  not  been  inserted ; 

Because,  to  adopt  the  principle  which  is  urged 
against  us,  that  we  ought  to  commence  in  a  rea- 
sonable time  after  the  removal  of  the  force,  is 
worse  than  forfeiture,  as  it  introduces  infinite 
confusion  and  endless  controversy; 

Because,  taking  possession,  clearing,  fencing, 
cultivating  and  building,  are  nowhere  in  the 
law  required  of  the  warrantee  after  two  years 
from  the  date  of  the  warrant,  and  persistence 
must  relate  to  the  act  of  taking  and  maintain- 
ing possession; 

61*]  •Because,  the  law  does  not  provide  for 
cases  of  interruption  by  war  for  more  than  two 
years;  and  to  require  longer  efforts  would  be 
lengthening  the  persistence  to  the  end  of  the 
war,  and  five  years  afterwards ;  which  woiUd  be 
inconsistent  with  the  last  clause  of  the  pro- 
viso, giving  absolute  estates  after  certain  per- 
sistence had  failed;  And, 

Because^  if  the  persistence  had  been  construed 
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to  be  indefinite,  no  man  of  any  prndeaee 
ourselves,  and  no  foreigner  or  individual  won] 
have  advanced  a  dollar  on  those  lands. 

No  man  could,  on  that  idea,  oonjeetnre  wh^ 
he  might  get  a  title;  the  war  might  continue 
ten  years ;  the  country  might  be  restored  to  the 
Indians  for  a  stipiUated  time;  or  settlements 
might  have  be^i  prohibited  by  the  United 
States;  and  in  all  these  events  the  purchaser 
would  have  lost  his  money  and  labor. 

The  legislature  departed  from  the  common 
law  in  requiring  a  persistence  during  the  war. 
For  what  purpose  T  To  carry  a  favorite  point. 
An  establishment  of  settlers  from  Presqu'isle  ta 
the  Ohio.  What  do  they  promise  for  this  extra 
requisition  T  An  absolute  title,  if  the  exertions 
for  two  years  should  be  ineffectual. 

But  he  is  to  ''persist  in  his  endeavors  to  make 
such  actual  settlement  as  aforesaid;"  that  is, 
within  two  years  from  the  date  of  the  warrant. 
No  other  kind  of  settlement,  and  no  other  time 
is  prescribed.  But  he  could  not  persist  to  make 
such  actual  settlement  within  two  years  from 
the  date^  of  the  warrant,  after  those  two  years 
had  expired;  and  a  settlement  made  after  the 
two  years  could  not  have  availed. 

3d.  If  the  persistence  must  be  for  more  than 
two  years,  when  will  it  end?  Where  is  the 
term  at  which  the  legislature  has  said  the  estate 
shall  become  absolute  7  If  the  grantee  get  pos- 
session at  the  end  of  the  five  years,  must  he  go 
still  further  and  reside  five  years?  There  can 
be  no  pretence  for  persisting  five  years,  because, 
without  a  settlement  made,  there  is  no  epoch 
from  which  the  five  years  are  to  begin  to  run: 
and  there  can  be  no  settlement  made  but  within 
two  years  from  the  date  of  the  warrant. 
*If  no  settlement  within  the  two  years,  no  [*62 
question  can  ever  arise  respectincr  the  five  years. 

4th.  If  the  proviso  has  any  meaning  different 
from  the  common  law,  respecting  force  of  arms 
of  a  public  enemy,  it  certainly  means  to  impose 
a  new  duty  upon  the  granted  and  to  give  Mm 
an  equivalent. 

What  was  the  new  duty?  Persistence  for 
two  years,  whether  the  country  was  at  peaee  or 
war. 

What  was  the  equivalent?  Substitution  of 
ineffectual,  though  sincere  persistence  in  en- 
deavors for  actual  settlement. 

What  was  the  motive  for  this  departure  from 
the  common  law?  A  sanguine  hope  of  remov- 
ing the  enemy  to  a  great  distance  from  our  old 
settlements,  by  blocking  up  the  pass  through 
which  they  so  easily  entered. 

With  this  construction  of  the  act,  every  pro- 
ceeding of  the  state,  and  of  the  grantees,  will 
perfectly  harmonize. 

But  if  the  meaning  be  doubtful,  and  resort 
should  be  had  to  the  common  law,  such  a  con- 
struction would  be  made  as  might  confirm  the 
estate,  and  quiet  a  bona  fide  purchaser;  and  no 
construction  could  possibly  oe  adopted  which 
would  repeal  such  an  express  stipulation  in 
favor  of  the  grantee,  as  is  contained  in  the  last 
clause  of  the  proviso. 

5th.  If  a  forfeiture  has  incurred,  or  if  the 
title  has  reverted  to  the  state,  by  the  default  of 
the  grantee,  by  whom  can  advantage  be  taken? 
By  individuals  or  by  the  state,  and  in. what 
method  ? 

We  contend  hr  the  state  only.  And  we  rely 
upon  general  principles;  on  the  reason  and  con- 
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veniMioe  of  the  thing;  Qa  the  express  provisions 
of  the  l^slature,  and  on  the  decisions  of  the 
state  judges,  without  a  dissentient  voice,  or  the 
expression  of  a  doubt. 

If  any  individual  may  enter  upon  the  tenant 
of  the  Holland  Company  whenever  he  shall 
63*]  choose  to  sav  that  *the  settlement  is  not 
completed  in  due  time,  they  may  be  dispossessed 
of  every  foot  of  land  they  have  taken  up.  Num- 
bers and  strength  are  against  them. 

It  is  a  general  principle  of  law,  that  the  com- 
monwealth can  only  take  by  inquest  of  office,  of 
entitling,  or  of  instruction.  The  title  of  the 
sovereign  must  appear  on  record. 

This  rule  is  founded  in  good  sense  and  pro- 
priety, and  is  enforced,  in  this  instance,  by  a 
further  rule,  that  whoever  comes  into  possession 
with  title,  or  by  law,  shall  not  be  dispossessed 
without  process. 

If  uninformed  individuals,  under  the  influ- 
ence of  bias  and  passion,  are  to  decide  the  ques- 
tion of  forfeiture,  and  to  enter  on*  the  lands  at 
their  discretion,  stay  as  long  as  they  please  be- 
fore they  apply  for  a  warrant,  and  so  in  suc- 
cession, upon  the  idea  either  of  forfeiture  or 
failure  in  persistence  in  endeavors  to  settle,  in- 
numerable mischiefs  and  endless  confu^on  will 
indeed  ensue. 

The  legislature  foresaw  the  great  inconven- 
iences that  would  result  from  constituting  every 
needy  adventurer  a  judge  of  their  meaning  in 
this  law,  and  have,  therefore,  marked  out  the 
mode  in  which  advantage  shall  be  taken  of  a 
default  in  the  erantee,  by  providing  that  in  de- 
fault of  actual  settlement  and  residence,  the 
commonwealth  may  grant  new  warrants  to 
other  actual  settlers.  The  commonwealth, 
therefore,  is  to  be  satisfied,  in  the  first  place, 
that  the  default  has  been  made;  and,  in  the 
second  place,  that  the  applicant  is  such  an  ac- 
tual settler  as  may  purcnase;  and,  in  the  third 
place,  a  warrant  must  issue  to  the  applicant  be- 
fore he  can  have  any  right  to  enter. 

By  the  terms  other  actual  settlers,  the  legis- 
lature meant  persons  who  were  willing  to  come 
under  engagements  to  settle;  persons  who  will 
purchase  the  land  subject  to  the  condition  of 
settlement;  or,  in  the  language  of  the  second 
section  of  the  act,  "who  will  cultivate,  improve, 
and  settle  the  same,"  not  who  have  cultivated, 
improved  and  settled ;  or,  in  the  language  of  the 
3ra  section,  "who  are  desirous  to  settle  and  im- 
prove." 
64*]     *Lewis,  on  the  same  side. 

The  proviso  does  not  relate  to  the  residence. 
A  settlement  may  be  made  and  not  continued. 
If  a  man  has  completed  his  settlement,  and  is 
driven  off  by  the  enemy  before  he  has  finished 
the  five  years'  residence,  we  say  the  residence 
is  dispensed  with;  for  he  is  only  to  persist  in 
endeavors  to  make  the  settlement;  and  if  the 
settlement  is  already  made,  he  cannot  be  re- 
quired to  persist  in  his  endeavors  to  make  it. 
That  part  of  the  proviso,  therefore,  relative  to 
persistence,  does  not  apply  to  him  who  has  fin- 
ished his  settlement.  The  proviso  as  to  him 
will  read  thus :  that  if  such  actual  settler  shall 
be  driven  from  his  settlement,  he  shall  be  en- 
titled to  hold  in  the  same  manner  as  if  the 
settlement  had  been  continued.  Our  construc- 
tion, thereforei,  does  not  involve  the  conse- 
quence which  gentlemen  have  supposed. 

There  is  a  passage  of  the  act  wnieh  hat  not 
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been  noticed,  and  which  strongly  implies  that 
residence  is  not  included  in  settlement.  It  is 
this:  "And  that  in  default  of  such  actual  set- 
tlement and  residence,  it  shall  and  may  be  law- 
ful to  and  for  this  commonwealth  to  issue  new 
warrants  to  other  actual  settlers  for  the  said 
lands,  or  any  part  thereof,  reciting  the  original 
warrants,  and  that  actual  settlements  and  resi- 
dence have  not  been  made  in  pursuance  thereof, 
and  so  as  often  as  defaults  shall  be  made."  If 
settlement  includes  the  five  years'  residence, 
then  an  actual  settler  is  a  person  who  has  made 
an  actual  settlement  by  clearing,  fencing,  cul- 
tivating, building  and  residing  fLve  years  on  the 
land.  If  on  default  the  commonwealth  is  to 
grant  the  land  to  such  an  actual  settler  only, 
there  never  can  be  but  one  default,  because  the 
second  warrantee  will  have  complied  with  all 
the  requisites  for  a  full  and  absolute  title  be- 
fore the  warrant  is  granted.  The  words,  a/nd  so 
as  often  as  defaults  shall  he  made,  would,  in 
such  case,  be  nugatory  and  nonsensical. 

No  argument  can  be  drawn  from  the  15th 
section;  for  it  does  not  follow  that  because  one 
section  requires  a  particular  construction,  dif- 
ferent words,  relative  to  a  different  subject  in 
another  section,  must  have  a  similar  construc- 
tion. It  only  shows,  what  we  all  agree  is  the 
fact,  that  the  act  is  very  inaccurately  drawn, 
and  cannot  be  understood  according  to  its  strict 
letter. 

•Wednesday,  February,  27.  Mab-  [•es 
SHALL,  Oh,  /.,  delivered  the  opinion  of  the  Court 
as  follows: 

The  questions  which  occurred  in  this  case,  in 
the  circuit  court  of  Pennsylvania,  and  on 
which  the  opinion  of  this  Court  is  required, 
grow  out  of  the  act  passed  by  the  legislature  of 
that  state,  entitled  "An  act  for  the  sale  of  the 
vacant  lands  within  this  commonwealth." 

The  9th  section  of  that  act,  on  which  the 
case  principally  depends,  is  in  these  words: 
"and  be  it  further  enacted,"  &e. 

The  questions  to  be  considered,  relate  par- 
ticularly te  the  proviso  of  this  section;  but  ta 
construe  that  correctly,  it  will  be  necessary  to 
understend  the  enacting  clause,  which  states 
what  is  to  be  performed  by  the  purchaser  of  a 
warrant,  before  the  title  to  the  lands  described 
therein  shall  vest  in  him. 

Two  classes  of  purchasers  are  oontemplated. 

The  one  has  already  performed  every  condi* 
tion  of  the  sale,  and  is  about  to  pay  the  consid- 
eration money;  the  other  pays  the  considera- 
tion money  in  the  first  instance,  and  is  after- 
wards to  perform  the  conditions.  They  are 
both  described  in  the  same  sentence,  and  from 
each  an  actual  settlement  is  required  as  indis- 
pensable to  the  completion  of  the  title. 

In  describing  this  actual  settlement,  it  is  de- 
clared that  it  shall  be  made,  in  the  case  of  a 
warrant  previously  granted,  within  two  years 
next  after  the  date  of  such  warrant,  %y  clear- 
ing, fencing,  and  cultivating,  at  least  two  acres 
for  every  hundred  acres  contained  in  one  sur^ 
vey  erecting  thereon  a  messuage  for  the  habita- 
tion of  man,  and  residing,  or  causing  a  family 
to  reside,  thereon  for  the  space  of  five  years 
next  following  his  first  settling  of  the  same,  if 
he  or  she  shall  so  long  live." 

•The  manifest  impossibility  of  com-  [^66 
pleting  a  residence  of  five  years  within  the  spaoe 
of  two  years,  would  lead  to  an  opUiion  that  the 
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part  of  the  descriptioii  relative  to  residence,  ap- 

Slied  to  those  only  who  had  performed  the  oon- 
ition  before  the  payment  of  the  purchase  mon- 
ey; and  not  to  tnose  who  were  to  perform  it 
afterwards.  But  there  are  subsequent  parts  of 
the  act  which  will  not  admit  of  this  construc- 
tion, and,  consequently,  residence  is  a  condi- 
tion required  from  the  person  who  settles  under 
a  warrant,  as  well  as  from  one  who  entitles 
himself  to  a  warrant  by  his  settlement. 

The  law  requiring  two  repugnant  and  incom- 
patible things,  is  incapable  of  receiving  a  lit- 
eral construction,  and  must  sustain  some 
ohange  of  language  to  be  rendered  intelligible. 
This  change,  however,  oug^ht  to  be  as  smidl  as 
possible,  and  with  a  view  to  the  sense  of  the  leg- 
islature^ as  manifested  by  themselves.  The 
reading,  suggested  by  the  counsel  for  the  plain- 
tiff, appears  to  be  most  reasonable,  and  to  com- 
port iest  with  the  general  language  of  the  sec- 
tion, and  with  the  nature  of  the  subject.  It  is 
by  changing  the  participle  into  the  future  t^ise 
of  the  verb,  and  instead  of  "and  residing,  or 
causing  a  family  to  reside  thereon,"  and  shall 
reside,  &e.  The  effect  of  this  correction  of  lan- 
guage will  be  to  destroy  the  repugnancy  which 
exists  in  the  act  as  it  stands,  and  to  reconcile 
this  part  of  the  sentence  to  that  which  imme- 
diately follows,  and  which  absolutely  demon- 
strates that  in  the  view  of  legislature,  the  set- 
tlement, and  the  residaice  consequent  thereon, 
were  distinct  parts  of  the  condition ;  the  settle- 
ment to  be  made  within  the  space  of  two  years 
from  the  date  of  the  warrant,  and  the  residence 
in  five  years  from  the  oonunencement  of  the  set- 
tlement. 

This  construction  is  the  more  necessary,  be- 
cause the  very  words  "such  actual  settlement 
and  residence,"  which  prove  that  residence  is 
required  from  the  warrantee,  prove  also,  that 
settlement  and  residence  are,  in  contemplation 
of  the  law,  distinct  operations.  In  the  nature 
of  things,  and  from  the  usual  import  of  words, 
67*]  they  are  also  distinct.  To  make  a  *settle- 
ment  no  more  requires  a  residence  of  five,  than 
a  residence  of  five  himdred  years;  and,  of  con- 
sequence, it  is  much  more  reasonable  to  under- 
stand the  legislature  as  requiring  the  residence 
for  that  term,  in  addition  to  a  settlement,  than 
as  declaring  H  to  be  a  component  part  of  a 
settlement. 

The  meaning  of  the  terms  settlement  and 
residence  being  understood,  the  court  will  pro- 
ceed to  consider  the  proviso. 

That  part  of  the  act  treats  of  an  actual  set- 
tler, (under  which  term  is  intended  as  well  the 
person  who  makes  his  settlement  the  foundation 
of  his  claim  to  a  warrant,  as  a  warrantee  who 
had  made  an  actual  settlement  in  performance 
of  the  conditions  annexed  to  his  purchase,)  and 
of  "any  grantee  in  any  such  original  or  succeed- 
ing warrant;"  who  must  be  considered  aa  con- 
tradistinguished from  one  who  had  made  an  ac- 
tual settlement.  Persons  thus  distinctly  cir- 
cumstsmced,  are  brought  together  in  the  same 
sentence,  and  terms  are  naed  appropriate  to 
the  situation  of  each,  but  not  applicable  to  both. 
Thus,  the  idea  of  "an  actual  settler,"  "prevented 
from  making  an  actual  settlement,"  and  after 
"being  driven  therefrom,"  "persisting  in  his 
endeavors,"  to  make  it,  would  be  absurd.  To 
apply  to  each  dase  of  purchasers  all  parts  of 
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the  proviso,  would  involve  a  eontradietitfett  te 
terms.  Under  sudi  dreomstances,  the  plain 
and  natural  mode  of  construing  the  act,  is  to 
apply  tiie  provisions  distributively  to  the  de- 
scription of  persons  to  whom  they  are  adapted, 
reddendo  singula  spngtUis.  The  proviso  them 
woiUd  read  thus:  "Provided  always,  npvprf he- 
less,  that  if  any  such  actual  settler  shall  be 
driven  from  his  settlement,  by  force  of  arms  of 
the  enemies  of  the  United  States;  or  aaj 
grantee,  in  any  such  original  or  succeeding  war- 
rant, shall,  bv  force  of  arms  of  the  enemies  of 
the  United  States,  be  prevented  from  making 
such  actual  settlement,  and  shall  persist  in  hie 
endeavors  to  make  such  actual  settlement  as 
aforesaid,  then,  in  either  case,  he  and  his  heirs 
shall  be  entitled  to  have  and  to  hold  the  said 
lands  in  the  *same  manner  as  if  the  ac-  [*68 
tual  settlement  had  bc^n  made  and  continued." 

The  two  cases  are,  the  actual  settler,  who  has 
been  driven  from  his.  settlement,  and  the  war- 
rantee, who  lias  been  prevented  from  making  a 
settlement,  but  has  persisted  in  his  endeavors 
to  make  one. 

It  is  perfectly  clear,  that  in  each  case  the 
proviso  substitutes  something  for  the  settle- 
ment to  be  made  within  two  years  from  the  dafce 
of  the  warrant,  and  for  the  residence  to  con- 
tinue five  years  from  the  commencement  of  the 
settlement,  both  of  which  were  required  in  the 
enacting  clause. 

What  is  that  something? 

The  proviso  answers,uiat  in  the  ease  of  an 
"actual  settler,"  it  is  his  being  "driven  from 
his  settlement  by  force  of  arms  of  ihe  enemies 
of  the  United  States,"  and  in  ease  of  his  being 
a  grantee  of  a  warrant,  not  having  settled,  it  is 
"persisting  in  his  endeavors  to  make  such  ac- 
tual settlement"  in  neither  case  his  residence,  or 
persisting  in  his  endeavors  at  residence,  re- 
quired. Yet  the  legislature  had  not  forgotten, 
that  by  the  enacting  dause,  residence  was  to  be 
added  to  settlement;  for  in  the  same  sentence 
they  say,  that  the  person  who  comes  within  the 
proviso  shall  hold  the  land,  "as  if  the  actual 
settlement  had  been  made  and  continued." 

It  is  contended,  on  the  part  of  the  defendant, 
that  as  the  time  during  which  persistence  shall 
continue  is  not  prescribed,  the  person  claiming 
the  land  must  persist  until  he  shall  have  ef 
fected  both  his  settlement  and  residence,  as  re- 
quired by  the  enacting  clause  of  the  act.  That 
is,  that  the  proviso  dispenses  with  the  time,  and 
only  with  the  time,  during  which  the  condition 
is  to  be  performed. 

But  the  words  are  not  onlv  inapt  for  the  ex* 
pression  of  such  an  intent;  they  aosolutely  con- 
tradict it. 

*If  the  proviso  be  read  so  as  to  be  in-  [*60 
telligible,  it  requires  nothing  from  the  actual 
settler  who  has  been  driven  from  his  settlement. 
He  is  not  to  persist  in  his  endeavors  at  resi- 
dence, or,  in  other  words,  to  continue  his  settle* 
ment,  but  is  to  hold  the  land.  From  the  war- 
rantee,  who  has  been  prevented  from  making  a 
settlement,  no  endeavors  at  residence  are  re- 
quired. He  is  to  "persist  in  his  endeavors,"  not 
to  maJce  and  to  continue  such  actual  settlement, 
but  "to  make  such  actual  settlement  as  afore- 
said." And  if  he  does  persist  in  those  endeavors, 
he  is  to  hold  the  lana  "as  if  the  actual  settle- 
ment had  been  made  and  continued."  The  con- 
struction of  the  defendant  would  make  the  leg- 
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isl&tore  sa^,  in  substance,  that  if  the  warrantee 
shall  persist  in  endeavorinff  to  accomplish  a 
particular  object,  until  he  does  accomplish  it, 
he  shoiUd  hold  the  land  as  if  he  had  accom- 
plished it.  But  independent  of  the  improb- 
abili^  that  the  intention  to  dispense  only  with 
the  time  in  which  the  condition  was  to  be  per- 
formed, would  be  expressed  in  the  language 
which  has  been  noticed,  there  are  terms  used 
which  seem  to  restrict  the  time  during  which 
a  persistence  in  endeavors  is  required.  The 
warrantee  is  to  persist  in  his  endeavors  "to 
make  such  actual  settlement  as  aforesaid." 
Now,  "sudi  actual  settlement  as  aforesaid,"  is 
an  actual  settlement  within  two  vears  from  the 
date  of  the  warrant.  As  it  could  only  be  made 
within  two  years,  a  persistence  in  endeavoring 
to  make  it,  could  only  continue  for  that  time. 

II,  after  being  prevented  from  making  an  ac- 
tual settlement  and  persisting  in  endeavors, 
those  endeavors  should  be  successful  within  the 
two  years  after  which  the  person  should  be  driv- 
en off,  it  is  asked  what  would  be  his  situation? 

The  answer  is  a  plain  one.  By  persisting  he 
has  become  an  actual  settler;  ana  the  p&H  of 
the  proviso  which  applies  to  actual  settler  pro- 
tects him. 

If,  after  the  two  years,  he  should  be  driven 
off,  he  is  still  protected.  The  spplication  of 
external  violence  dispenses  with  residence.  The 
70*]  Court  feels  itself  bound  *to  say  so,  be- 
cause the  proviso  contains  a  substitute,  which, 
in  such  a  state  of  things,  shall  be  received  in- 
stead of  a  performance  of  the  conditions  re- 
quired by  the  enacting  clause;  and  of  that  sub- 
stitute residence  forms  no  part. 

In  a  great  variety  of  forms,  and  with  great 
strength,  it  has  been  argued  that  the  settlement 
of  the  country  was  the  great  object  of  the  act; 
and  that  the  construction  of  the  plaintiff  would 
defeat  that  object. 

That  the  exclusive  object  of  an  act  to  give 
lands  to  settlers,  woiUd  be  the  settlement  of  a 
country,  will  be  admitted;  but  that  an  act  to 
sell  lands  to  settlers,  must  have  for  its  exdusive 
object  the  settlement  of  the  country,  cannot  be 
so  readily  conceded.  In  attempting  to  procure 
settlements,  the  treasury  was  certamly  not  for- 
gotten. How  far  those  two  objects  mi^ht  be 
consulted,  or  how  far  the  one  yielded  to  the 
other,  is  only  to  be  inferred  from  the  words  in 
whidi  the  (Relative  intention  has  been  ex- 
pressed. How  far  the  legislature  may  have 
supposed  the  peopling  of  the  district  in  question 
to  have  been  promcied  by  encouraging  actual 
settlements,  though  a  subsequent  residence  on 
them  should  be  rendered  impracticable  by  a 
foreign  enemy,  osn  only  be  shown  by  their  own 
language.  At  any  rate,  if  the  legislature  has 
used  words,  dispensinff  with  residence,  it  is  not 
for  the  oourt  to  say  they  oould  not  intend  it, 
unless  there  were  concomitant  expressions, 
which  should  enlain  those  words  in  a  manner 
different  from  their  ordinarv  import.  There 
are  other  considerations  in  favor  of  the  con- 
struction to  which  the  court  is  inclined. 

This  is  a  contract;  and  although  a  state  is  a 
party,  it  ouffht  to  be  construed  acoordinff  to 
those  well  estiablished  principles  which  regmate 
contracts  generally. 

The  sta&  is  in  the  situation  of  a  person  who 
holds    forth  to  the  world  the  conditions  on 
which  he  is  willing  to  sell  his  property. 
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*If  he  should  couch  his  propositions  in  [*71 
such  ambiguous  terms  that  they  might  be  un- 
derstood  differently,  in  consequence  of  which 
sales  were  to  be  made,  and  the  purchase  mcmey 
paid,  he  would  come  with  an  ill  grace  into 
court,  to  insist  on  a  latent  and  obscure  mean- 
ing, which  should  give  him  back  his  property, 
and  permit  him  to  retain  the  purchase  money. 
All  tnose  principles  of  equity,  and  of  fair  deal- 
ing,  which  constitute  the  basis  of  judicial  pro- 
ceeding, require  that  courts  should  lean 
against  such  a  construction. 

It  being  understood  that  the  opinion  of  the 
Court  (m  the  two  first  questions  has  rendered  a 
decision  of  the  third  unnecesearv,  no  determinap 
tion  respecting  it  has  been  made. 

It  is  directed  that  the  following  opinion  be 
certified  to  the  circuit  court. 

Certifioate  of  the  opinion. 

1st.  That  it  is  the  opinion  of  this  Court,  that 
under  the  act  of  the  legislature  of  Pennsylva- 
nia, passed  the  3d  day  of  April,  A.  D.,  1792, 
entitled  ''An  act  for  the  sale  of  the  vacant  lands 
within  this  commonwealth,"  the  grantee,  by  a 
warrant  of  a  tract  of  land  lying  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and  Con- 
ewango  creek,  who,  by  force  of  arms  of  the  en- 
emies of  the  United  States,  was  prevented 
from  settling  and  improving  the  said  land,  and 
from  residing  thereon  from  the  10th  of  April, 
1793,  the  date  of  the  said  warrant,  until  the 
1st  of  January,  1796;  but  who,  during  the  said 
period  persisted  in  his  endeavors  to  make  such 
settlement  and  residence,  is  excused  from  mak- 
ing such  actual  settlement  as  the  enacting 
clause  of  the  9th  section  of  the  said  law  pre- 
scribes to  vest  a  title  in  the  said  grantee. 

2d.  That  it  is  the  opinion  of  this  Court,  that 
a  warrant  of  a  tract  of  land  lying  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and  Con- 
ewango  creek,  granted  in  the  vear  1793,  under 
and  by  virtue  of  an  act  of  the  legislature  of 
Pennsylvania  entitled  "An  act  for  selling  the 
vacant  lands  m  this  commonwealth,"  to  a  per- 
son, who,  by  force  of  arms  of  the  enemies  of 
the  United  States,  was  ^prevented  from  [*72 
settling  and  improving  the  said  land  and  from 
residing  thereon  from  the  date  of  the  said  war- 
rant until  the  1st  of  January,  1796,  but  who^ 
during  the  said  period,  persisted  in  his  endeav- 
ors to  make  such  settlement  and  residence, 
vests  in  such  grantee  a  fee-simple  in  the  said 
land,  although,  after  the  said  prevention  ceased, 
he  did  not  commence,  and,  within  the  space  of 
two  years  thereafter,  clear,  fence  and  cultivate^ 
at  least  two  acres  for  every  hundred  acres  con- 
tained in  his  survey  for  the  said  land,  and  erect 
thereon  a  messuage  for  the  habitation  of  man, 
and  reside,  or  cause  a  family  to  reside,  thereon 
for  the  space  of  five  years  next  followiiu^  his 
first  settliiM[  of  the  same,  the  said  granteebeing 
yet  in  full  fife. 

Johnston,  /.  I  concur  in  the  decision  given 
by  the  Court  in  this  case;  but  there  was  a  ques- 
tion suggested  and  commented  on  in  the  argu- 
ment wmch  has  not  been  noticed  by  the  court, 
but  which  appears  to  me  to  merit  some  ccMisid- 
eration. 

It  was  inquired  by  the  counsel  for  the  defend- 
ant, should  the  coiut  adopt  the  principle  that 
persistence  for  two  years  is  to  be  substituted 
for  an  actual  settlement  and  residence,  what  is 
to  be  the  effect  ol  a  partial  preventionT    Is  the 
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wcu-rantee  to  be  subjected  to  tbe  necessity  of 
mokiiig  good  his  settlemeiit,  should  the  preven- 
ticm  cease  or  oommence  at  any  point  of  time 
durinff  the  two  years  without  any,  or  under 
,  wlmt  limitation? 

It  is  undoubtedly  true,  that  any  construction 
of  a  statute  which  will  produce  absurdities,  or 
consequences  in  direct  violation  of  its  own  pro- 
visions, is  to  be  avoided.  It  were  better  not  te 
depart  from  their  literal  signification  than  to 
involve  consequences  so  inconsistent  with  the 
nature  and  very  idea  of  legislation.  But  it  does 
not  appear  to  me  that  any  embarrassment  will 
attend  the  construction  of  this  act  which  the 
court  haus  adopted ;  that  the  case  of  a  partial  du- 
ration of  the  existence  of  the  preventing  cause 
is  not  within  the  view  of  the  proviso;  that  it  is 
not  excepted  from  the  operation  of  the  enacting 
dause.  It  would  be  absurd  to  impose  upon  the 
warrantee  the  necessity  of  performing  in  a  few 
months,  perhaps  at  the  most  inconvenient  sea- 
son of  the  year,  a  condition  for  which  the  act 
proposes  to  hold  out  to  him  an  indulgence 
73*]  •of  two  years;  when  prevented  too  by  a 
cause  not  within  his  control,  and  ap^ainst  which 
the  stete  was  bound  to  protect  him.  If  such 
were  the  case  now  before  the  court,  I  should  be 
of  opinion  that  we  must  resort  to  general  prin- 
ciples for  a  decision.  With  regard  to  the  per- 
formance of  conditions,  it  is  a  well  known  rule, 
that  obstructions  interposed  by  the  act  of  God, 
CH*  a  public  enemy,  shiul  excuse  from  perform- 
ance, so  far  as  the  effect  of  such  preventing 
cause  necessarily  extends.^ 

In  eases  of  partial  prevention  I  should  there- 
fore be  of  opinion,  that  it  would  be  incumbent 
upon  the  warrantee  to  satisfy  the  court  that  he 
had  complied  with  the  conditions  imposed  by 
the  act,  so  far  as  he  was  not  necessarily  pre- 
vented by  the  public  enemy. 

It  may  appear  singular  that  a  deficiency,  of  a 
single  day  perhaps,  should  produce  so  material 
an  alteration  in  the  ri^hte  or  situation  of  tibe 
warrantee.  But  the  legislature  of  Pennsylvania 
were^  fully  competent  to  make  what  statutory 
provisions  they  thought  proper  upon  the  sub- 
ject; and  the  court  is  no  further  responsible  for 
the  effect  of  the  words  which  they  have  used  to 
express  their  intent,  than  to  endeavor  to  give  a 
sensible  and  consistent  operation  to  tiiem  in 
every  case  that  can  occur. 


THB  UNITED  STATES 

HOOE  et  al.i 
Saturaday,  Fehrtutry  2S. 

The  United  States  have  no  lien  on  the  real  estate 
of  their  debtor  until  suit  brought,  or  a  notorioQS 
InsolvencT  or  bankruptcy  has  taken  place:  or,  be- 
ing unable  to  pay  all  his  debts,  he  has  made  a  vol- 
untary assignment  of  all  his  property;  or  the 
debtor  having  absconded,  concealed,  or  absented 
himself,  his  property  has  been  attached  by  process 
of  law. 

A  mortgage  of  part  of  his  property  made  by  a 
collector  of  the  revenue  to  his  surety  in  his  official 
bond,  to  indemnity  him  from  his  responsibility  as 
mre^  on  the  bono,  and  also  to  secure  nlm  from  his 

1. — Present,  Marshall.  Ch.  J.;  Gushing;  Pater- 
soo,  Washington  and  Johnson,  Ju9tioe9. 
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existing  and  future  indorsements  for  the  mort- 
gageor  at  bank,  is  valid  against  the  United  States, 
although  it  turns  out  that  the  collector  was  unable 
to  pay  all  his  debts  at  tbe  time  the  mortgage  wsa 
given,  and  although  the  mortgagee  knew  at  the 
time  of  taking  the  mortgage  that  the  mortgageor 
was  largely  indebted  to  the  United  States. 

Costs  are  not  to  be  awarded  against  the  United 
States. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia. 

Mason,  Attorney  of  the  United  States  for  that 
district,  on  the  17th  of  August,  1801,  filed  a  bill 
in  equity  against  Robert  T.  Hooe,  W.  Herbert, 
John  C.  Herbert,  and  the  executors,  widow  and 
heirs  of  Col.  John  Fitzgerald,  late  collector  of 
the  customs  for  the  port  of  Alexandria,  and 
obteined  an  injimction  to  prevent  the  sale  of 
certein  real  *estate  in  Alexandria,  adver-  [*74 
tised  for  sale  by  W.  and  J.  C.  Herbert,  under  a 
deed  of  trust  made  by  Fitzgerald  for  the  indem- 
nificatioQ  of  Hooe. 

The  material  facte  appearing  upon  the  record 
are,  that  Fitzgerald,  upon  being  appointed  col- 
lector, executed  a  bond  to  the  United  Stetes,  on 
the  10th  of  April,  1704,  with  Hooe  as  surety,  in 
the  penalty  of*  10,000  dollars,  for  the  faithful 
performance  of  the  duties  of  his  office.  In 
April,  1798,  he  was  found  to  be  greatly  in  ar- 
rears, and  upon  a  final  adjustment  of  his  ac- 
counts, on  the  15th  of  August,  1799,  the  balance 
against  him  was  57,157  dollars.  On  the  16th 
of  January,  1799,  Hooe  having  knowledge  that 
Fitzgerald  was  largely  indited  to  the  United 
Stetes,  but  believing  that  he  had  sufficient  prop- 
erty to  discharge  the  debt,  and  Fitzgerald  being 
desirous  of  borrowing  money  from  the  bank  of 
Alexandria  to  meet  the  drafts  of  the  treasury  of 
the  United  Stetes,  and  for  other  purposes,  made 
a  deed  of  trust  to  W.  and  J.  C.  Herbert,  recit- 
ing that  Hooe  had  become  surety  for  Fiteger- 
ald  in  the  bond  to  the  United  Stetes,  and  Fite- 
gerald  proposing,  when  he  should  wish  to  obtain 
a  loan  of  money  from  the  bank  of  Alexandria, 
to  draw  notes  to  be  inaorsed  by  Hooe,  whereby 
the  latter  might  be  liable  and  compelled  to  pay 
the  same,  and  the  former  being  desirous  of  secur- 
ing and  indemnifying  Hooe  from  all  dama^pes, 
coste  and  charges  wmch  he  might  at  any  time 
thereafter  be  subject  and  liable  to  by  reason  of 
any  misconduct  of  Fitzgerald  in  the  discharge 
of  his  duty  as  collector,  or  for  or  on  account  of 
any  notes  drawn  by  him  for  his  particular  use 
and  accommodation,  and  indorsed  by  Hooe,  and 
negotiated  at  the  bank  of  Alexandria.  The  in- 
denture ^en  witnessed,  that  for  those  purposes, 
and  in  consideraiion  of  the  truste  and  coimden- 
ces  thereinafter  expressed,  &c.,  and  of  one  dol- 
lar, &c.,  Fitzgerald  bargained  and  sold,  &c.,  to 
the  trustees,  W.  and  J.  C.  Herbert,  the  real  es- 
tete  therein  described,  to  have  and  to  hold  the 
same  to  them,  and  the  survivor  of  them,  &e., 
"in  trust,  to  and  for  the  uses  and  purposes 
hereinafter  mentioned,  and  to  and  for  no  other 
use  and  purpose  whatsoever;  that  is  to  say,  m 
case  he  the  said  John  Fitzgerald  shall  neglect 
any  part  of  his  duty  as  collator  of  the  said  port 
of  Alexandria,"  Ac.,  ''or  in  case  any  note  or 
notes  so  drawn,  indorsed  and  n^otiated  at  the 
bank  of  Alexandria,  for  the  parUcular  use  and 
'accomodation  of  him  the  said  John  Fite-  [*7& 
gerald,  shall  not  be  taken  up  and  discharged  by 
him  when  the  same  shall  become  payable;  that 
in  either  case,  aa  soon  at  may  demand  shall  be 
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made  upon  bim,  the  eaid  R.  T.  Hooe,"  fte.,  "for 
the  payment  of  any  eimi  or  sums  of  money 
whicn  ought  to  be  paid  by  the  said  John  Fitz- 
gerald," &c^  then  the  trustees  should,  upon 
notice  given  them  by  Hooe  of  such  demand, 
proceed  to  sell  the  properly  for  ready  money, 
and,  after  paying  the  expenses  of  sale,  should 

Say  and  satisfy  the  sum  or  sums  of  mon^  so 
emanded  of  Hooe,  either  as  security  for  Fitz- 
geiuld's  due  and  faithful  execution  of  the  office 
of  collector  of  the  said  port  of  Alexandria,  or 
as  indorser  of  any  note  or  notee  so  drawn  by 
Fitzgerald,  "and  negotiated  at  the  bank  of  Al- 
ocandria  for  the  particular  accommodation  of 
the  said  John  Fitzgerald;  and  lastly,  to  pay 
over  to  him  the  surplus.  And  in  furUier  trust, 
that^  if  Fitzgerald  shoiUd  duly  keep  Hooe  in- 
demnified, &c.,  and  should  duly  pay  the  several 
notes  which  should  be  so  drawn  by  him  and  in- 
dorsed by  Hooe,  and  negotiated  at  the  said  bank, 
"for  the  particular  accommodation  of  him  the 
said  John  Fitzgerald,  as  the  same  shall  become 
payable,"  then  the  trustees   should   reconvey, 

Hooe  had  indorsed  Fitzgerald's  not^  at  the 
banlc  to  a  large  amount,  and  at  the  time  of  his 
death  there  were  unpaid  two  notes  of  1,000  dol- 
lars each,  and  one  of  1,800  dollars;  one  of 
which,  for  1,000  dollars,  together  with  interest 
upon  the  whole,  amounting  to  288  dollars  and 
94  cents,  was  afterwards  paid  by  Mr.  Keith, 
one  of  the  executors,  in  order  to  prevent  a  sale 
of  the  property  under  the  trust.  There  waJs 
also  evidence  tending  to  show  that  the  money 
borrowed  from  the  bank  upon  Hooe's  indorse- 
ment was  applied  in  discharge  of  warrants 
drawn  by  the  treasury  upon  Fitzgerald. 

Fitzserald  died  in  December,  1799,  having  by 
his  will  directed  his  real  estate  to  be  sold  for  the 
payment  of  his  debts.  There  wae  no  positive 
ervidence  of  his  insolvency. 

The  bill  charged  that  he  died  insolvent,  and 
that  the  United  States  had  a  right,  in  prefer- 
ence to  all  others,  to  apply  his  property  to  the 
discharge  of  the  debt,  and  if  there  should  be  a 
deficiency,  to  resort  to  the  surtey  for  the  bal* 
ance,  as  far  as  the  penalty  of  the  bond  would 
76*]  justify;  *and  that  the  deed  of  trust  was 
fraudulent  as  to  the  United  States. 

On  the  1st  of  May,  1802,  the  injunction  was 
dissolved  by  consent,  and  an  interlocutory  de- 
eree  entered,  ordering  the  trustees  to  pay  the 
proceeds  of  the  sale  into  court,  subject  to  fu- 
ture order  touching  the  contending  claims  of 
the  United  States  and  Hooe. 

At  November  term,  1802,  the  court  passed 
the  following  decree. 

"The  obj^ts  of  the  bill  filed  in  this  cause 
were  to  set  aside  a  deed  executed  on  the  16th  of 
January,  1799,  by  John  Fitzgerald  to  William 
Herbert  and  John  Carlyle  Herbert,  conveying 
certain  property  therein  mentioned,  in  trust,  for 
the  purpose  of  indemnifying  Robert  Townsend 
Hooe,  as  indorser  of  certain  notes  negotiable  in 
the  bank  of  Alexandria,  and  as  surety  of  John 
Fitzgerald,  in  his  office  of  collector  of  the  port 
of  Alexandria;  to  oblige  the  said  trustees  to  ac- 
eoont  with  the  United  States  for  the  said  real 
properly,  and  to  compel  the  executors  to  ac- 
count for  the  personal  estate  of  the  said  John 
Fitzgerald,  ana  to  pay  the  same  to  the  United 
States  towards  the  discharge  of  the  balance  due 
from  him;  and  further  to  restrain  and  enjoin 
Cranch  3. 


the  said  trustees  from  making  the  sale  of  the 
said  real  prop^ty*** 

An  injunction  for  the  said  purpose  was 
granted  by  one  of  the  judges  of  iunu  coort,  in 
vacation;  and  afterwards,  viz.,  at  April  term, 
1802,  after  the  appearance  of  the  defendants, 
who  were  of  full  age,  an  agreement  was  made, 
and  entered  on  the  records  and  proceedings  of 
this  court,  to  the  following  effect  viz.,  that  so 
much  of  the  former  order  of  this  court  as  re- 
strained the  defendants,  W.  Herbert  and  John 
C.  Herbert)  from  selling  the  property  in  the 
deed  of  trust,  in  the  bill  mentioned,  be  dis- 
charged; and  it  was  further  decreed  and  or- 
dered, thfut  the  said  trustees  should  pay  the  pro- 
ceeds arising  from  the  sale  of  the  said  property, 
or  of  any  part  thereof,  into  this  court,  subject 
to  the  future  order  of  the  court  touching  the 
contending  claims  of  the  United  States  and  of 
R.  T.  Hooe,  one  of  the  defendants  to  the  said 
bill;  and  now,  at  November  term,  1802,  the 
said  cause  came  *on  by  consent  of  parties,  [*77 
and  by  order  of  the  court,  on  the  bill,  and  on 
the  answers  of  the  defendants,  (those  of  the  in- 
fants being  taken  by  their  guardians;  appointed 
for  that  purpose),  and  on  the  exhibits  in  the 
said  bill  and  answers  referred  to,  and  on  those 
afterwards  admitted,  and  the  arguments  of 
counsel  being  heard  in  the  said  cause,  and  the 
same  being  by  the  court  fully  considered;  it  is 
the  opinion  of  the  court,  that  the  deed  of  trust, 
in  the  said  bill  mentioned,  was  made  bona  fide, 
and  for  a  valuable  consideration,  and  ^as  fairly 
executed  by  the  said  John  Fitzgerald,  to  in- 
demnify and  save  harmless  the  said  R.  T.  Hooe 
from  all  loss  and  damage,  by  reason  of  his  in- 
dorsement of  several  notes,  negotiated  at  l^e 
bank  of  Alexandria,  amounting  to  the  sum  of 
3,800  dollars,  to  enable  the  said  John  Fitzgerald 
to  pay  that  sum  to  the  United  States;  which 
appears  to  have  been  paid  accordingly;  and 
also,  to  indemnify  and  save  harmless  the  said 
R.  T.  Hooe  against  all  loss  and  damage,  by 
reason  of  his  having  become  boimd  in  a  bond, 
in  the  penalty  of  10,000  dollars,  payable  to  the 
United  States,  as  security  for  the  said  John 
Fitzgerald's  faithful  performance  and  due  dis- 
charge of  the  office  of  collector  of  the  customs 
in  the  district  of  Alexandria.  That  there  does 
not  appear  to  have  been  any  fraud  in  the  said 

Sarties,  or  either  of  them,  and  that  the  said 
eed  is  not  invalidaited  by  any  law  of  the  United 
States. 

It  is  thereupon,  by  thie  court,  decreed  and 
ordered,  that  the  bill  in  this  cause,  as  to  all  the 
defendants,  except  R.  T.  Hooe,  W.  Herbert, 
and  J.  C.  Herbert)  be  retained  for  the  further 
order  and  decree  of  this  court,  and  that  as  to 
the  said  defendants,*  R.  T.  Hooe,  W.  Herbert, 
and  J.  C.  Herbert,  the  said  bill  be  dismissed 
with  costs  to  the  said  defendants.  And  as  to 
the  money  which  has  arisen  from  the  sale  of 
the  said  real  property,  the  net  amount  of  which 
is  14,318  dollars  and  66  cents,  after  deducting 
the  charges  of  the  sale,  and  which  has  been,  by 
the  order  of  this  court,  deposited  by  the  clerk 
thereof  in  the  bank  of  Alexandria;  this  court 
doth  decree  and  order,  that  the  said  clerk  do 
pay  the  sum  of  4,318  dollars  and  66  cents,  part 
thereof,  to  the  said  trustees,  W.  Herbert  and 
J.  C.  Herbert,  to  be  by  them  applied  to  the  dis- 
charge 'of  the  sum  of  3,127  dollars,  due  ['78 
upon  certain  notes  negotiated  in  the  bank  of 
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Alexandria,  on  which  tiie  said  R.  T.  Hooe  wae 
an  indorser  for  the  aaid  John  Fitcgendd;  and 
also  to  the  r^ayment  to  the  ezecutora  of  the 
said  John  Fitzgerald,  of  the  sum  of  1,186  dol- 
lars, advanced  and  paid  hy  them  to  the  bank  of 
Alexandria,  for  ana  on  behalf  of  the  said  R.  T. 
Hooe,  in  jpart  payment  of  the  notes  negotiated 
in  the  said  bank  for  the  said  John  Fi^fleraid, 
and  indorsed  by  the  said  R.  T.  Hooe,  which  it 
waa  intended  the  aaid  R.  T.  Hooe  shcKild  be  in- 
demnified against  by  the  said  deed;  and  the 
residue,  if  any  there  should  be,  of  the  said  sum 
of  4,318  dollars  and  66  cents,  to  be  paid  bv  the 
said  clerk  into  the  treasury  of  the  United  States, 
in  discharge  of  so  much  of  the  balance  due  from 
the  estate  of  the  said  John  Fitzgerald;  and  that 
as  to  the  residue  of  the  procMds  of  the  said 
sale,  being  tiie  sum  of  10,000  dollars,  the  said 
derk  do  pay  the  same  into  the  treasury  of  the 
United  States,  expressly  in  discharge  of  the 
eaid  sum  of  10,000  dollars,  for  which  the  said 
R.  T.  Hooe  is  bound  in  th«  bond,  which,  in 
the  said  bill  and  answers  is  referred  to,  and  to 
go  also  in  disdiarge  of  so  much  of  the  claim  of 
the  United  States  against  the  said  John  Fitz- 
gerald, and  the  same  ia  decreed  and  ordered  ac- 
cordingly. 

To  reverse  this  decree  a  writ  of  error  issued 
returnable  to  February  term,  1803,  whidi  was 
dismissed  for  want  of  a  statement  of  the  facts 
upon  which  the  decree  was  founded.! 

The  November  term,  1802,  of  the  circuit 
court,  atVhich  the  original  decree  was  entered, 
being  continued  by  adjournment,  to  April,  1803, 
Mason,  after  the  dismission  of  the  writ  of  error, 
moved  the  court  below  to  make  a  statement  of 
the  facts  upon  which  the  decree  was  founded, 
to  be  sent  up  with  a  new  writ  of  error;  and 
urged,  that  as  it  was,  in  contemplation  of  law, 
the  same  term  in  which  the  decree  was  made,  it 
was  competent  for  the  court  to  open  it  for  that 
purpose!  But  the  courts  being  of  opinion  that 
by  the  writ  of  error  the  recoil  was  completely 
70*]  removed,  *and  the  decree  thereby  made 
absolute  refused  to  make  the  statement. 

A  new  writ  of  error  was  sued  out  by  the 
United  States,  returnable  to  Fd>ruary  term, 
1804;  upon  the  return  of  which, 

Swann,  for  the  defendants  in  error, 

Oontended,  that  the  late  act  of  Congress  of 
3d  March,  1803,  vol.  6,  p.  315,  c  93,  s.  2,  did 
not  apply  to  this  case,  because  it  was  passed 
after  the  final  decree  rendered;  and  that  the 
court  was  still  precluded  from  looking  into  this 
case,  and  correcting  the  errors  in  the  decree,  if 
any  such  existed,  without  a  statement  of  the 
facts  upon  which  the  decree  was  foimded;  but, 

Bt  the  Goubt.  The  worda  of  the  act  are, 
"that  from  all  final  judgments  or  decrees,  ren- 
dered, or  to  be  rendered,  in  any  circuit  court," 
"in  any  cases  of  equity,"  &e.  "an  appeal  shall 
be  allowed,"  "subject  to  the  same  rides,  regu- 
lations and  restrictions  as  are  prescribed  in  case 
of  writ  of  error." 

A  perieet  analogy  exists  between  the  cases  of 
appeals  and  of  writs  of  error,  as  to  the  time  in 
which  they  may  be  granted,  and  the  judge  who 
can  grant  the  one  may  allow  the  other.  The 
act  of  Congress  comprehends  past  oases  aa  well 
aa  future. 
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The  eaiise  was  continued  for  argument^  and 
at  this  term  was  argued  by  Mason,  for  the 
United  States,  and  by  C.  Lee  and  Swann,  for 
the  defendants  in  error. 

Mas<m,  after  observing  that  the  evidence  did 
not  support  the  allegation  thai  the  money  bor- 
rowed of  thie  bank,  upon  Hooe's  indorsements, 
was  applied  to  the  use  of  the  United  States,  con- 
teDdea, 

1.  That  the  deed  was  fraudulent  as  to  all  the 
world,  because  it  empowered  Fitzgerald  to  bor- 
row money  *upon  it  for  his  own  use,  [*80 
while  it  protected  the  pr<^wr^  from  his  cred- 
itors. 

2.  That  Hooe  has  no  preference  to  the  United 
States;  and  even  if  the  deed  was  not  fraudulent 
as  to  all  the  world,  yet  Hooe  stands  in  such  a 
situation  that  he  must  be  postponed  to  the  Unit- 
ed States  and  all  other  creditors. 

1.  Hooe  admits  that  he  had  notice  of  Fitz- 
gerald's default  to  at  least  the  amount  of  30,- 
000  dollars,  but  the  exact  amount  is  unimpor- 
tant. And  although,  in  his  answer,  he  gives  aa 
opinion  as  to  the  value  of  Fitzcerald's  estate, 
at  the  date  of  the  deed,  yet  he  acunits  that  such 
as  it  then  was  it  now  is,  excepting  any  deprecia- 
tion which  it  may  have  sufiTered. 

The  deed,  inannuch  as  it  contains  a  power 
to  raise  money  upon  it,  in  future,  for  his  own 
use,  is  a  deed  in  trust  for  himself,  and,  thd^ 
fore,  fraudulent  upon  general  principles  of  law. 
His  power  to  borrow  money  upon  it  is  unlimit- 
ed by  any  thin^  but  the  value  of  the  property 
and  the  good  will  of  Hooe;  and  the  money  thus 
raised  upon  it  might  have  been  applied  exdn- 
sively  to  his  own  use. 

The  words  of  the  statute  of  13  Eliz.  o.  5, 
which  have,  in  substance,  been  inserted  into  the 
Virginia  code  of  laws,  are  large  enough  to  take 
in  this  case;  and  the  cases  decided  under  it 
clearly  apply  to  ^e  present  deed.  Indeed,  thai 
part  of  the  statute  which  makes  sudi  deeds 
void  as  to  creditors,  is  no  more  than  a  declara- 
tion of  the  pre-existing  rule  of  ^e  common  law. 
2  Bac  Abr.  tit.  Fraud;  2  Com.  Dig.  tit.  Covin. 

The  5th  sign  of  fraud  mentioned  in  Ttoyn^t 
Case,  3  Co.  81,  b.  is,  that  there  'Vas  a  trust 
between  the  parties ;  for  the  donor  possessed  all, 
and  used  them  as  his  proper  goo<&,  and  fraud 
is  always  appareled  and  ciad  with  a  trust,  and 
a  trust  is  the  cover  of  fraud."  And  it  is  un- 
important whether  the  trust  be  expressed  or  im- 
plied. Every  gift  made  on  a  tract  is  out  of  the 
proviso  of  the  act.  Here  it  was  part  of  "the  ['SI 
trust  that  Fitzgerald  should  raise  money  upOB 
the  deed  to  his  own  use;  and  a  deed  which 
covers  the  property  from  his  creditors,  and  gives 
the  grantor  the  whole  benefit  and  use  of  R,  is 
the  very  kind  of  deed  whidi  the  statute  meant 
to  avoid.  If,  then,  the  deed  is  void  as  to  credit- 
ors, Fitzgerald  is  dead,  and  the  United  States 
must  be  preferred  in  payment. 

2.  Hooe  cannot  be  preferred  to  the  United 
States,  in  consequence  of  this  deed,  even  sup- 
posing it  not  to  be  fraudulent  under  the  statute 
of  Elizabeth,  but  must  be  postponed  to  the 
United  States  and  all  other  creditors. 

This  ease  stands  on  the  same  ground  as  a 
bond  given  for  duties,  in  which  case  it  is  enacted 
by  the  act  of  4th  of  August,  1790,  c  35,  s.  45, 
vol.  1,  p.  169,  that  "in  all  cases  of  insolvency,  or 
where  any  estate  in  the  hands  of  executors  or 
administrators  shall  be  insufficient  to  pay  all 
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the  debts  doe  from  the  deeeased,  tiie  debt  due 
to  the  United  States,  on  any  such  bond,  shall 
be  first  satisfied."  The  insolvency  here  men- 
tioned means  an  inability  to  pay  all  his  debts, 
and  is  so  expounded  by  the  act  of  2d  of  May, 
1792,  c  27,  s.  18,  vol.  2,  p.  79,  in  which  it  is 
''declared  that  the  cases  of  insolvency  in  the 
said  44th"  (45th)  "section,  mentioned,  shall  be 
deemed  to  extend  as  well  to  cases  in  which  a 
debtor,  not  having  sufficient  properly  to  pay 
all  his  or  her  debts,  shall  have  made  a  volun- 
tary assignment  thereof,  for  the  benefit  of  his  or 
her  creditors,  or  in  which  the  estate  and  effects 
of  an  absconding,  concealed,  or  absent  debtor, 
shall  have  been  attached  by  process  of  law,  as 
to  cases  in  which  an  act  of  legal  bankruptcy 
shall  have  been  committed." 

A  voluntary  assignment,  for  the  benefit  of 
his  creditors,  made  by  a  debtor,  unable  to  pay 
all  his  debts,  is  one  of  the  cases  in  which  the 
United  States  are  to  have  a  preference.  The 
word  ''voluntary"  does  not  mean  without  con- 
sideration, but  without  oompiUsion  of  law,  as 
in  cases  under  a  bankrupt  law.  A  deed  made 
to  secure  a  just  debt  may,  in  this  sense  of  the 
word,  be  a  voluntary  deed  of  assignment.  The 
82*1  instant  a  man  *makes  such  a  voluntary 
assignment,  the  preference  of  the  United  States 
attaches,  if,  upon  subsequent  inquiry,  it  shall 
appear  that  he  is  unable  to  pay  all  his  debts. 
The  act  of  2d  of  March,  1799,  c.  128,  s.  65,  vol. 
4,  p.  387,  nas  the  same  words,  explanatory  of 
the  term  insolvency,  with  those  of  the  18th  sec- 
tion of  the  act  of  1792,  vol.  2,  p.  79.  The  legis- 
lature did  not  mean  to  confine  it  to  cases  of 
insolvency,  imder  a  bankrupt  or  insolvent  law 
of  any  of  the  states,  or  of  the  United  States,  nor 
to  voluntary  conveyances  of  all  the  proper^  of 
a  debtor,  for  the  benefit  of  his  creditors. 

In  the  present  case,  all  the  property  remains 
in  the  same  state  in  which  it  was  at  the  time  of 
the  deed,  and  it  is  not  contended  that  it  is  suf- 
ficient to  pay  all  the  debts;  for  if  it  is,  Hooe 
can  receive  no  injury;  but  if  it  is  insufficient, 
then  he  can  derive  ho  benefit  until  the  United 
States  are  first  satisfied. 

We  do  not  contend  that  the  United  States 
had  a  lien  upon  the  property.  That  is  a  dis- 
tinct question,  and  has  been  decided  by  this 
oourt,  at  the  present  term,  in  the  ease  of  The 
United  States  v.  Fisher  et  oL 

But  it  is  riffht  that  the  interest  of  all  shoiUd 
prevail  over  that  of  an  individuaL 

We  admit  that  Fitzgerald  had  the  right  to 
sell  and  alien  the  property,  but  it  does  not  fol- 
ibw  that  he  could,  by  a  mortgage,  or  an  assign- 
ment, prefer  a  particular  creoitor  to  the  United 
States. 

The  object  of  the  le^slature  was,  that  if  a 
man  is  unable  to  pay  all  his  debts,  aiid  attempts 
to  give  a  particular  preference,  his  hand  shall 
be  stopped  until  the  debt  due  to  the  United 
States  shall  be  satisfied.  If  it  turns  out  that 
he  was  actuallv  insolvent,  the  United  States, 
and  not  the  individual  creditor,  shall  have  the 
preference. 

The  object  of  the  deed  is,  that  if  Fitzgerald's 
estate  should  be  insufficient  to  pay  all  hu  debts, 
Hooe  shall  be  preferred. 

83*]  *But  tne  act  of  Oongress  says,  that  in 
that  event  the  United  States  shall  be  preferred. 
The  deed  and  the  act  are  inconsistent  with  each 
other,  and  the  deed  muet  yield  to  the  aet 


Among  individual  creditors  he  had  a  right  to 
prefer  one  over  another,  and  such  deeds  would 
have  been  effectual,  saving  the  priority  of  the 
United  States. 

This  Question  is  the  same  as  if  it  had  arisen 
upon  a  bond  given  for  duties;  for  by  the  act 
of  3d  of  March,  1797,  c.  74,  s.  5,  vol.  3,  p.  421,  it 
is  enacted,  "that  where  any  revenue  officer,  or 
other  i)erson,  hereafter  becoming  indebted  to 
the  United  States,  by  bond  or  otherwise,  shall 
become  insolvent,"  oc.,  "the  debt  due  to  the 
United  States  shall  be  first  satisfied;  and  the 
priority  herebv  established,  shall  be  deemed  to 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof," 
&c.,  "as  to  cases  in  which  an  act  of  legal  bank- 
ruptcy shall  be  committed." 

This  is  a  voluntary  assignment,  and  Fitzger- 
ald died  insolvent.  It  is  not  necessary  that  he 
should  have  been  so  at  the  time  of  executing 
the  deed.  If  he  become  so  afterwards,  and  be- 
fore the  trust  is  executed,  it  is  sufficient.  It  is 
the  intention  of  the  law,  if  there  is  an  actual 
insolvency,  that  all  priorities  should  yield  to 
that  of  the  United  States. 

The  United  States,  therefore,  have  a  right  to 
the  whole  of  Fitzgerald's  estate,  in  the  first 
place;  and  if  *that  is  insufficient  to  pay  the  debt, 
they  may  resort  to  Hooe  for  the  \niole  penalty 
of  the  bond,  if  necessary. 

C.  Lee  and  Swann,  contra,  contended, 

Ist.  That  the  deed  was  made  bona  fide,  and 
for  a  valuable  and  good  consideration,  and, 
therefore,  valid  upon  general  principles  bofJi  of 
law  and  equity. 

2d.  That  it  was  not  invalidated  by  any  stat- 
ute of  the  United  States. 

*1.  Indemnity  is  a  good  eonsideration  [*84 
within  the  statute  of  Eliz.  1  Burr.  474,  Worse- 
ley  V.  Demattos,  to  the  whole  of  which  case  the 
attention  of  the  Court  is  requested,  because,  in 
almost  every  part,  it  is  applicable  to  the 
present. 

The  deed  was  also  bona  fide.  There  is  no 
evidence  that  Hooe  knew  of  Fitzgerald's  inabil- 
ity to  pay  his  debts  at  the  date  of  the  decKi. 
Indeed,  there  is  no  positive  evidence  of  the  in- 
solvency of  the  estate,  even  at  this  moment. 
It  has.  none  of  the  marks  of  fraud  mentioned  in 
Twyne's  case.  First,  it  is  only  for  a  part,  per- 
haps not  a  third  part,  of  his  estate.  Secondly, 
although  Fitzgerald  remained  in  possession, 
yet,  it  being  real  estate,  possession  was  no  mark 
of  fraud,  and  could  not  deceive  and  defraud 
others,  because  the  deed  must  of  necessity  be 
upon  record.  Thirdly,  it  was  not  made  secret- 
ly. Fourthly,  it  was  not  made  pending  any 
process  against  Fitz^rald.  Fifthlv,  here  was 
no  secret  trust  for  the  benefit  of  the  grantor; 
and.  Sixthly,  it  contains  no  unusual  clauses  in 
support  of  its  honest  and  fair  intentions,  which. 
Lord  Coke  says,  always  induce  suspicion. 

The  whole  evidence  in  the  case  shows,  that 
the  only  intention  of  the  parties  was  that  which 
is  expressed  fully  and  fairly  in  the  deed.  He 
had  a  right  to  indemnify  Hooe  at  the  time  of 
giving  the  bond,  and  it  can  make  no  difference 
whether  he  executed  tiie  deed  at  that  time  or 
afterwards;  the  consideration  was  equally  good 
SLi  one  time  as  at  the  other.  It  eould  be  no 
fraud  in  Hooe  to  wait  for  security  as  long  as  he 
thought  himself  ^uile;  and  it  eoiud  be  no  fraud 
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in  Fitz^rald  to  give  a  security,  which  he  was 
bound  in  honor  and  conscience  to  give  when- 
ever it  should  be  demanded. 

Mason,  in  answer  to  a  question  from  the 
Chief  Justice,  whether  there  was  any  act  of 
Congress  which  subjected  the  lands  of  the  debt- 
ors of  the  United  States  to  a  specific  lien,  said 
he  knew  of  none,  unless  it  was  the  act  of  11th 
July,  1798,  o.  88,  s.  15,  vol.  4,  p.  197.  But  in 
the  present  case,  Fitzgerald,  by  his  will,  charged 
his  lands  with  ttie  payment  of  his  debts;  and  if 
he  had  not,  they  would  have  been  liable  to  an 
elegit. 

85*]  *Chixf  JusnoK.  I  have  considered  the 
act  of  1798;  it  only  creates  a  lien  when  a  suit 
is  commenced. 

Mondav,  February  25.  Maiwhatj^  OK  J.  I 
am  directed  by  the  Court  to  inform  the  counsel 
in  this  case,  that  they  do  not  wish  to  hear  any 
argument  from  the  counsel  of  the  defendants  in 
error,  upon  the  general  question  of  fraud,  being 
satisfied  on  that  point. 

ine  Court  also  wishes  to  draw  the  attention 
of  the  counsel  to  the  question,  whether  there  is 
any  evidence  of  Fitzgerald's  insolvency  in  the 
record. 

;  Mason,  for  the  United  States. 
i  The  deed  in  this  case  is  contingent;  the  power 
to  the  trustees  to  sell  is  contingent.  They  can 
only  sell  to  indenmify  Hooe.  Until  he  is  damni- 
fied they  have  no  power  to  sell.  The  rents,  is- 
sues and  profits,  are  to  be  taken  by  Fitzgerald 
only;  and  the  legal  estate  being  in  the  trustees, 
the  property  is  protected  from  the  elegit  of  the 
creditors.  Suppose  the  property  conveyed  to 
be  double  the  value  of  Hooe's  claim,  the  residue 
would  be  protected  from  creditors,  and  would 
still  be  a  fund  from  which  Fitzgerald  might 
draw  supplies  to  himself. 

But  tne  insolvency,  mentioned  in  the  act  of 
Congress,  means  an  inability  to  pay  his  debts, 
in  contradistinction  to  an  insolvency  under  a 
bankrupt  law,  or  an  insolvent  act. 

A  voluntary  deed,  in  the  act,  means  a  deed  by 
a  person  unable  to  pay  all  his  debts,  made 
without  coercion  of  law,  to  give  a  preference  to 
some  of  his  creditors.  It  is  not  necessary  that 
it  should  be  a  conveyance  of  all  his  effects. 
Suppose  he  should  msLke  three  separate  deeds; 
one  to  one  of  his  creditors  for  one-third  of  his 
estate ;  a  second  to  another  creditor  for  another 
third  of  his  estate;  and  a  third  deed  to  a  third 
creditor  for  the  residue.  The  two  first  deeds 
would  not  be  less  fraudulent  than  the  third, 
because  ^ey  conveyed  only  a  part  of  the  estate. 
86*]  •The  decree  of  the  court  below  is  erron- 
eous, because  the  answers  and  evidence  speci- 
fied the  estate  and  effects  of  Fitzgerald,  and  the 
court  ought  to  have  ascertained  the  value,  and 
from  thence  inferred  his  insolvency.  An  insol- 
vencnr  so  ascertained  would  have  been  such  an 
insolvency  as  would  have  given  the  United 
States  a  preference. 

As  to  the  Question  whether  the  insolvency  ap- 
pears upon  tne  record,  the  bill  charges  the  fact, 
and  none  of  the  answers  or  depositions  denies 
it.  A  comparison  of  the  balance  due  with  the 
effects  and  estate  disclosed  in  the  answers,  af- 
fords the  strongest  corroboration;  and  even 
Hooe,  in  his  answer,  does  not  deny  a  knowled^ 
of  it.  But  whether  he  knew  it  or  not,  it  is 
.sufficient  if  we  establish  the  existence  of  the 
fact;  for  in  all  cases  "where  any  revenue  offi- 
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cer,"  "indebted  to  the  United  States,''  •'shall 
become  insolvent,"  ''the  debt  due  to  the  United 
States  shall  be  first  paid." 

C.  Lee  and  Swann,  contra. 

The  insolvency  contemplated  l^  Congress 
means  a  legal  insolvency,  not  a  mere  incapadty* 
to  pay,  unattested  by  some  notorious  act  of  fail- 
ure, such  as  a  volimtary  assignment  of  all  the 
effects  for  the  benefit  of  creditors,  or  the  closing 
of  doors  to  prevent  process  being  served,  Ac 

The  cases  providea  for  by  the  act  are, 

1.  If  the  debtor  "shall  become  insolvent." 

2.  Where  the  estate  of  a  deceased  debtor 
"shall  be  insufficient  to  pay  all  the  debts." 

3.  Where  "a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  shall  make  a  vol- 
untai^assignment  thereof." 

4.  Where  "the  estate  and  effects  of  an  ab- 
sconding, concealed,  or  absent  debtor,  shidl  be 
attachea." 

The  let  case  is  that  of  legal  and  public  insol- 
vency, where  the  estate  and  effects  are  assigned 
by  law.  If  it  *meant  every  case  where  [^87 
a  man  was  actually  incapable  of  paying  all  his 
debts,  it  would  frequently  look  bac^  and  undo 
all  the  negotiations  of  an  extensive  trade,  for 
many  years;  for  it  often  happens  that  a  mer- 
chant continues  in  business  and  credit  long 
after  his  capacity  to  pay  all  his  debts  has 
ceased.  Besides,  it  would  have  been  unneces- 
sary for  the  legislature  to  add  expressly  the 
case  of  a  voluntary  assignment,  where  there  was 
an  inability  to  pav  all  the  debts,  if  such  inabil- 
ity alone  was  within  the  meaning  of  the  words 
"shall  become  insolvent." 

2.  The  case  of  a  deceased  debtor,  whose  estate 
shall  be  insufficient  to  pa^  all  the  debts,  would 
also  have  been  includea  m  the  term  insolvent, 
if  it  is  to  have  so  large  and  loose  a  construction 
as  is  contended  for  by  the  counsel  for  the  Unit- 
ed States. 

3.  And  so  would  be  the  case  of  a  voluntary 
assignment.  But  it  is  said  that  the  present 
deed  is  such  a  voluntary  assignment  as  is  con- 
templated in  the  act. 

The  words  of  the  act  are,  "a  debtor  not  hav- 
ing sufficient  property  to  pay  all  his  debts," 
that  is  to  say,  the  whole  of  whose  property  shall 
be  insufficient  to  pay  all  his  debts,  "shall  make 
a  voluntary  assignment  thereof,"  that  is,  of  tha 
whole  of  his  property.  The  assignment  con- 
templated in  the  law  must,  therefore,  mean  an 
assignment  of  the  whole;  but  this  is  only  an 
assignment  of  a  part,  certainly  not  so  much  as 
half  of  his  property,  and  is,  therefore,  a  oom- 
plete  answer  as  to  that  point. 

4.  The  fourth  case  is  of  an  attachment  of  the 
estate  and  effects  of  an  absconding,  oonc^^ 
or  absent  debtor,  and  does  not  absolutely  re- 
quire an  insolvency,  or  even  an  inability  to  pay 
all  the  debts;  but  is  a  case  of  suspicion,  in 
which  a  public  act  has  been  done  ana  suffered, 
giving  notice  of  the  insolvency,  if  it  really 
exists. 

Even  supposing,  then,  that  Fitzgerald  was 
actually  unable  to  pay  all  his  debts  at  the  time 
of  executing  this  deed  of  trust,  (which  fact, 
however,  does  not  appear,)  yet,  as  his  property 
was  not  divested  by  act  of  law,  nor  by  such  a 
voluntary  assignment  as  is  contemplated  by  the 
act  of  Congress,  the  priority  of  the  United 
States  had  not  attached,  *so  as  by  any  [*88 
possibility  to  avoid  the  deed  of  trust. 
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ThiB  eonstmction  of  the  act  of  Congress  is 
warranted  by  the  decision  of  a  very  respectable 
circuit  court  of  the  United  States,  in  the  case  of 
The  United  States  v.  King,  Wallace's  Bep.  p.  13. 

The  United  States  are  plaintiffs  in  equity  for 
AH  injunction,  and  the  burden  is  on  them  to 
prove  all  the  material  allegations  of  their  bill. 
It  18  on  them  to  prove  the  insolvency,  not  on 
U8  to  disprove  it. 

If,  then,  the  deed  is  not  fraudulent  in  itself, 
nor  made  void  by  any  act  of  Congress,  the  judg- 
ment of  the  court  below  was  correct,  and  ought 
to  be  affirmed. 

Wednesday,  February  27.  Mab8HAIX»  Oh. 
J,,  delivered  the  opinion  of  the  Court. 

The  first  point  made  in  this  case,  by  the  at- 
torney for  tne  United  States,  is,  that  the  deed 
of  the  16th  of  January,  1799,  is  fraudulent  as 
to  creditors  generally. 

It  is  not  alleged  that  the  consideration  was 
feigned,  or  that  there  was  any  secret  trust  be- 
tween the  parties.  The  transaction  is  admitted 
to  have  been,  in  truth,  what  it  purports  to  be; 
but  it  is  contended  that  the  deed,  on  its  face,  is 
fraudulent  as  to  creditors. 

Tue  deed  is  made  to  save  Hooe  harmless  on 
account  of  his  having  become  the  security  of 
Fit^erald  to  the  United  States,  and  on  account 
of  notes  to  be  indorsed  by  Hooe  for  the  accom- 
modation of  Fitzgerald,  in  the  bank  of  Alexan- 
dria. 

These  are  purposes  for  which  it  is  supposed 
this  deed  of  trust  could  not  lawfully  have  been 
executed;  and  the  deed  has  been  pronoimced 
fraudulent  under  the  statute  of  13th  of  Eliza- 
beth. 

That  statutes  contains  a  proviso,  that  it  shall 
not  extend  to  conveyances  made  upon  good 
SB*]  consideration,  and  bona  *fide.  The  good- 
ness of  the  consideration,  in  the  case  at  bar, 
has  been  admitted;  but  it  is  alleged  that  the 
conveyance  is  not  bona  fide;  and  for  this, 
Tw^fne's  Ca^e  has  been  principally  relied  on. 
But  in  that  case  the  intent  was  believed  b^  the 
court  to  be  fraudulent,  and  in  this  case  it  is  ad- 
mitted not  to  have  been  fraudulent.  It  is  con- 
tended, that  all  the  circumstances  from  which 
fraud  was  inferred  in  that  case,  are  to  be  found 
in  this;  but  the  Court  can  find  between  them 
no  trait  of  similitude.  In  that  case  the  deed 
was  of  all  the  property;  was  secret;  was  of 
chattels,  and  purported  to  be  absolute,  yet  the 
vendor  remained  in  possession  of  them,  and 
exercised  marks  of  ownership  over  them.  In 
this  case  the  deed  is  of  part  of  the  property;  is 
of  record;  is  of  lands,  and  purports  to  be  a 
conveyance  which,  according  to  its  legal  opera- 
tion, leaves  the  property  conveyed  in  possession 
of  the  grantor,  in  the  case  of  Hamilton  v,  Rus- 
sel,  tills  court  declared  an  absolute  bill  of  sale 
of  a  personal  chattel,  of  which  the  vendor  re- 
tained the  possession,  to  be  a  fraud.  But  the 
difference  is  a  marked  one  between  a  convey- 
ance which  purports  to  be  absolute,  and  a  con- 
veyance which,  from  its  terms,  is  to  leave  the 
possession  in  the  vendor.  If,  in  the  latter  case, 
the  retaining  of  possession  was  evidence  of 
fraud,  no  mortgage  could  be  valid.  The  pos- 
•ession  universally  remains  with  the  grantor, 
nntU  the  creditor  becomes  entitled  to  his 
money,  and  either  chooses  or  is  compelled  to 
exert  his  right.  That  the  grantor  is  to  receive 
the  rents  and  profits  till  ue  grantee  shall  be- 
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come  entitled  to  demand  the  mon^  whidi  the 
ieed  is  intended  to  secure,  is  a  usual  covenant. 

That  the  property  stood  boimd  for  future 
advances  is,  m  itself,  unexceptionable.  It  may, 
indeed,  be  converted  to  improper  purposes,  but 
it  is  not  positively  inadmissible.  It  is  frequent 
for  a  person  who  expects  to  become  more  con- 
siderably indebted,  to  mortgage  property  to 
his  creditor,  as  a  security  for  debts  to  be  con- 
tracted, as  well  as  for  that  which  is  already 
due.  All  the  covenants  in  this  deed  appear  to 
the  court  to  be  fair,  legitimate,  and  consistent 
with  common  usase.  It  will  barely  be  ob- 
served, that  the  vfuidity  of  this  conveyance  is 
to  be  tested  by  the  statutes  of  Virginia,  which 
embrace  this  subject.  But  this  is  not  men- 
tioned as  having  any  infiuence  in  this  case. 

*The  second  point  for  which  the  plain-  [*90 
tiffs  contend  is,  that  this  is  a  case  in  which  the 
priority  of  payment  claimed  by  the  United 
States  in  cases  of  insolvency,  intervenes  and 
avoids  the  deed. 

This  claim  is  opposed  on  two  grounds.  It  is 
contended, 

1st.  That  at  the  time  of  making  this  deed, 
Fitzgerald  was  not  insolvent  in  pomt  of  fact; 
and, 

2d.  That  this  deed  was  not  a  transaction 
which  evidences  insolvency  under  the  act  of 
Congress. 

In  construing  the  statute  on  this  subject,  it 
has  been  stated  by  the  court,  on  great  delibera^ 
tion,  that  the  priority  to  which  the  United 
States  are  entitled  does  not  partake  of  the 
character  of  a  lien  on  the  property  of  public 
debtors.  This  distinction  is  always  to  be  rec- 
ollected. 

In  the  ease  at  bar,  it  will  be  observed  on  the 
first  objection  made  by  the  defendants,  that  the 
insolvency,  which  is  the  foundation  of  the 
claim,  must  certainly  be  proved  by  the  United 
States.  It  must  appear  that  at  the  time  of 
making  the  conveyance,  Fitzgerald  was  ''a 
debtor  not  having  sufficient  property  to  pay  all 
his  debts."  The  abstract  from  the  books  of 
the  treasury  is  undoubtedly  complete  evidence 
as  far  as  it  goc» ;  but  it  is  not  intended  to  show 
the  state  of  Fitzgerald's  accounts  in  January, 
1799.  If  that  had  been  its  object,  it  would 
have  credited  him  for  the  bonds  then  reported 
to  be  on  hand.  If  the  case  turned  entirely  on 
this  point,  the  court  would  probably  send  it 
back  for  further  explanation  respecting  it. 
But  this  would  be  unnecessary,  as  it  is  the 
opinion  of  the  court  that  the  decree  is  right, 
however  this  fact  may  stand. 

If  a  debtor  of  the  United  States,  who  makes 
a  bona  fide  conveyance  of  part  of  his  property 
for  the  security  of  a  creditor,  is  within  the  act 
which  gives  a  preference  to  the  government, 
then  would  that  preference  be  in  the  nature  of 
a  lien  from  the  instant  he  became  indebted; 
the  inconvenience  of  which,  where  the  debtor 
continued  to  transact  business  with  the  world, 
would  certainly  be  very  great. 

*The  words  of  the  act  extend  the  [*01 
meaning  of  the  word  insolvency  to  cases  where 
"a  debtor,  not  having  sufficient  property  to 
pay  all  his  debts,  shall  have  made  a  volimtary 
assignment  thereof,  for  the  benefit  of  his  or  her 
creditors."  The  word  "property"  is  unques- 
tionably all  the  properfy  whidi  the  debtor 
possesses;  and  the  word  '^thereof  refers  to  the 
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word  ''property^  as  used,  and  can  only  be  sat- 
isfied by  an  assignment  of  all  the  property  of 
the  debtor.  Had  the  legislature  contemplated- 
a  partial  assignment,  the  words  "or  part  there- 
of, or  others  of  similar  import,  would  have 
bc«n  added. 

If  a  trivial  portion  of  an  estate  should  be  left 
out  for  the  purpose  of  evading  the  act,  it  would 
be  considered  as  a  fraud  upon  the  law,  and  the 
parties  would  not  be  enabled  to  avail  themselves 
of  sucn  a  contrivance.  But  where  a  bona  fide 
conveyance  of  part  is  made  not  to  avoid  the 
law,  but  to  secure  a  fair  creditor,  the  case  is 
not  within  the  letter  or  the  intention  of  the  act. 

It  is  observable,  that  the  term  insolvency  was 
ori^nally  used,  and  the  subsequent  sentence  is 
designed  to  explain  the  meaning  and  intent  of 
the  term.  The  whole  explanation  relates  to 
such  a  general  devestment  of  property,  as 
would,  in  fact,  be  equivalent  to  msolvency  in 
its  technical  sense. 

It  is  the  opinion  of  the  Ck)urt  that  there  is  no 
error  in  the  decree  of  the  circuit  court,  and 
that  it  be  affirmed. 

After  the  opinion  was  given,  it  was  stated, 
that  the  court  below  had  decreed  the  United 
States  to  pay  costs,  and  it  was  suggested  that 
that  circumstance  might  have  escaped  the  no- 
tice of  this  court,  in  affirming  the  decree  gen- 
erally. 

Mason  observed,  that  costs  were  only  given 
by  statute,  and  that  the  United  States  are  not 
bound  by  a  statute,  unless  they  are  expressly 
named  in  it.  That  there  was  no  means  of 
compelling  the  United  States  to  pay  them. 

Mabshaix,  Ch,  J,  That  would  make  no  dif- 
ference, because  we  are  to  presume  they  would 
pay  them  if  bound  by  law  so  to  do. 
02*]  *Mason.  There  is  no  precedent  of  a 
judgment  against  the  United  States  for  costs. 
In  the  case  of  The  United  States  v.  La  Ven- 
geance, 3  Dall.  301,  the  decree  of  the  circuit 
court  was  affirmed  with  costs.  But  the  next  day 
the  Chief  Justice  directed  the  words  "with  costs" 
to  be  struck  out,  as  there  appeared  to  have 
been  some  cause  for  the  prosecution.  But  he 
observed  in  doing  this,  the  Court  did  not  mean 
to  be  understood  as  at  all  deciding  the  ques- 
tion, whether,  in  any  case,  they  could  award 
costs  against  the  United  States,  but  left  it  en- 
tirely open  for  future  diseussion. 

March  6th.  The  Court  directed  the  decree 
of  the  court  below  to  be  affirmed,  except  as  to 
costs,  and  reversed  so  much  of  the  decree  as 
awarded  the  United  States  to  pay  costs,  and 
directed  that  no  costs  be  allowed  to  either  party 
in  this  court. 


PEYTON  V.  BROOKE. 


Wednesday,  February  27. 


In  Virginia,  if  the  first  oa,  aa.  be  returned  non 
eat,  the  second  may  Indade  the  costs  of  issuing 
both. 

THIS  case  came  before  the  court,  upon  a  bill 
of  exceptions  to  the  opinion  of  the  circuit 
court  of  the  District  of  Columbia^  for  the  county 
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of  Alexandria,  upon  a  motioa  for  cxeentioB 
a  forthoomii^  bond,  taken  under  the  aoi  of 
assembly  of  Virginia.    Bev.  Code,  p.  300. 

The  Dcmd,  upon  which  the  motion  was  mado^ 
recites  a  oa,  sa,  against  P^rton,  in  lavor  of 
Brooke,  for  526  dollars,  and  624  pounds  of  to- 
bacco, at  thirteen  shillings  and  four  pence  per 
hundred  weight,  and  marshal's  fees  and  com- 
missions, and  all  costs,  19  dollars  and  96  cents, 
amoimting  in  the  whole  to  678  dollars  and  82 
cents. 

The  execution  on  which  the  bond  was  taken 
was  for  525  dollars,  and  20  dollars,  and  624 
poimds  of  tobacco,  at  thirteen  shillings  and  four 
pence  per  hundred  weight. 

*The  whole  amount  of  costs  taxed  on  [*03 
the  original  judgment  was  20  dollars  and  12 
cents,  and  602  pounds  of  tobacco,  including  the 
costs  of  issuing  an  execution. 

The  bond  was  taken  upon  an  alias  oa.  sa,  the 
first  having  been  returned  non  est.  The  firat 
execution  was  for  625  dollars,  and  20  dollars 
and  12  cents,  and  602  pounds  of  tobacco. 

The  execution  upon  which  the  bond  was  taken 
included  22  pounds  of  tobacco,  (the  clerk's  fees 
for  issuing  the  alias  oa.  so.)  and  did  not  in- 
clude 12  cents,  part  of  the  costs  taxed  upon  the 
original  judgment. 

The  plaintiff,  in  the  court  below,  released  44 
poimds  of  tobacco,  the  costs  of  issuing  both  ex- 
ecutions, and  the  court  below  gave  ju^^ent  for 
the  plaintiff.  The  defendant  brought  his  writ 
of  error. 

The  court  called  for  statements  of  the  case 
agreeable  to  the  rule  of  the  court. 

Swann,  for  the  defendant  in  error,  said  he 
had  supposed  the  nile  to  extend  only  to  plain- 
tiffs in  error.  The  court  said  they  espected 
them  from  both  sides.  No  statements  were 
prepared.      ' 

Mabshaix,  Oh.  J.  We  wish  to  give  general 
notice  to  the  gentlemen  of  the  bar,  that  unless 
statements  of  the  case  are  furnished  according 
to  the  rule,  the  causes  must  either  be  dismissed 
or  continued. 

Jones,  for  the  plaintiff  in  error.  There  are 
two  objections  to  the  proceedings  of  the  court 
below. 

1st.  That  the  alias  capias  and  the  bond  in- 
clude 22  pounds  of  tobacco  for  the  clerk's  fee, 
in  issuing  the  alias  capias. 

2d.  That  the  alias  capias  does  not  include  12 
cents,  taxed  as  part  of  the  costs  on  the  original 
judgment. 

For  this  variance  between  the  bond  and  the 
original  judgment,  the  court  below  ought  not 
to  have  awarded  •execution  upon  the  ["94 
bond,  but  ought  to  have  quashed  both  the  bond 
and  the  execution  upon  which  it  was  founded. 

Every  execution  must  pursue  the  judgment, 
or  it  is  void. 

The  judgment  having  included  all  the  costs, 
a  ministerial  officer  cannot  add  anything,  unless 
warranted  by  statute. 

No  fee  is  given  by  statute  for  issuing  an  alias 
capias.  The  execution  was  therefore  void,  and 
no  subsequent  release  of  the  fee  by  the  plaintiff 
can  make  it  good.  The  plaintiff,  if  he  takes 
out  an  alias  oa.  sa.  must  ao  it  at  his  own  cost. 
The  words  of  the  act  of  assembly  (Rev.  CJode, 
p.  308,  s.  2,)  are,  "when  any  writ  of  execution 
shall  issue,  and  the  party,  at  whose  suit  the 
same  is  issued,  shall  afterwards  desire  to  take 
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out  another  writ  of  ezMmtion  at  his  own  proper 
oosts  and  char^,  the  clerk  may  issue  the  same, 
il  the  first  wnt  be  not  retiumed  and  executed." 

MABBHAT.L,  QK.  J.  Docs  uot  that  relate  to 
an  (UUu  taken  out  before  the  return  day  of  the 
first  execution? 

J  ones.  No  tMaa  execution  can  issue  until 
after  the  return  day  of  the  first.  If  the  first 
execution  be  returned  not  executed;  or  if  it  be 
executed  and  not  returned,  the  plaintiff  may 
haye  an  alias,  but  it  must  be  at  his  own  ex- 
pense. 

MAB8WAT.T.,  Oh,  J,  Would  uot  an  action  at 
common  law  lie  on  the  bond,  even  if  the  execu- 
tion was  quashed  upon  which  the  bond  was 
fbundedr 

C.  Lee.  If  the  bond  was  erroneous,  the  court 
would  quash  it  as  wdl  as  the  execution.  {8imm 
V.  Johnson,  in  the  Ck>urt  of  Appeals  of  Virginia, 
reported  in  Washington's  or  Call's  Reporto.) 

Mabshall^  ok  J,  The  plaintiff  may  <^uash 
the  bond,  and  proceed  on  the  original  judg- 
ment; but  the  defendant  can  only  quash  the 
95*1  execution.  A  difference  *was  taken  be- 
tween a  bond  on  a  oa.  «a.  and  a  bond  on  a  fi.  fa, 
under  the  construction  of  the  statute  of  Hen. 
VIII.  respecting  sheriff's  taking  bonds  colore 
officii.  The  case  is  reported.  I  was  coimsel  and 
argued  the  case.  I  believe  it  was  that  of  Simm 
V.  Johnson. 

Simms,  for  the  defendant  in  error.  At  com- 
mon law,  a  creditor  might  have  an  alias  capias 
if  the  first  was  return^  non  est.  The  statute 
provides,  that  he  may  also  have  an  ali€ts  if  the 
first  be  not  returned  executed.  If  the  first  be 
not  returned,  the  ali<is  must  be  at  the  plaintiff's 
eosts;  if  it  be  returned,  the  alias  is  to  be  at  the 
eosts  of  the  defendant. 

In  no  case  is  judgment  given  for  the  costs  of 
an  execution.  The  clerk  never  taxes  it  until  he 
issues  the  execution.  The  constant  and  uniform 
practice  of  the  courts  of  Virginia  is  to  add  the 
cost  of  the  alias,  if  the  first  be  returned  and  not 
executed. 

But  if  the  derk  had  not  a  right  to  insert  the 
cost  of  the  alias  ca,  sa.  that  does  not  vitiate  the 
bond.  It  is  but  the  act  of  a  ministerial  officer, 
and  the  court  have  a  right  to  correct  it. 

The  sheriff  is  to  take  the  bond  for  the  amount 
mentioned  in  the  execution.  It  is  not  right 
that  the  error  of  the  clerk  should  deprive  the 
plaintiff  of  his  security;  especially,  as  the  bond 
IS  given  for  the  benefit  of  the  debtor,  and  the 
cr^tor  has  released  the  whole  amount  in  dis- 
pute. It  is  no  cause  to  quash  the  bond;  nor  to 
render  it  void  at  common  law. 

Swann,  on  the  same  side.  The  judgment  is 
for  costs;  all  the  costs  which  have  accrued  or 
shall  accrue.  It  is  admitted  that  we  have  a 
right  to  recover  the  costs  of  the  first  execution ; 
and  even  if  the  derk  has  mistaken  the  law  in 
adding  the  costs  of  the  second,  yet,  that  error 
is  cured  by  the  plaintiff's  release.  In  the  case 
of  Scott  V,  Eomshy,  1  Call,  41,  the  court  of 
appeals  of  Virginia  decided,  that  if  a  forth- 
coming bond  be  taken  for  more  than  the  sum 
due  by  the  execution,  and  tde  plaintiff  release 
the  excess,  the  bond  will  support  a  judgment. 
96*]  *  Jones,  in  reply.  The  awarding  of  exe- 
cution on  a  forthcoming  bond,  upon  motion,  is 
a  summary  remedy  riven  by  statute,  in  deroga- 
tion of  the  common  fiiw,  and,  therefore,  the  pro- 
▼isions  of  the  statute  must  be  strictly  pursued. 
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The  release  cannot  aid  an  error  in  the  exercise 
of  this  summary  jurisdiction.  I  admit  the 
practice  to  be,  that  if  the  bond  be  for  more  than 
the  judgment,  and  the  plaintiff  releases  the 
excess,  it  will  support  a  judgment.  So  if  the 
bond  be  for  too  small  a  sum,  it  is  still  good  as  a 
bond  at  common  law.  But  in  neither  case  will 
it  support  the  summary  proceeding  by  motion. 

The  taking  a  forthcoming  bond  is  one  mode 
of  executing  the  writ.  If  the  defendant  be 
arrested,  the  quashing  of  the  execution  releases 
his  body.  So,  if  goods  be  taken  on  a  fi.  fa. 
and  the  fi.  fa.  be  quashed,  the  goods  are  dis- 
charged. So  in  this  case,  the  bond  (being  taken 
in  lieu  of  the  goods  or  of  the  body)  would  be 
discharged  by  the  quashing  of  the  execution. 

It  is  true  the  judgment  is  for  costs;  but  it 
cannot  be  in  the  alternative;  that  is,  if  one  exe- 
cution, then  for  22  pounds  of  tobacco;  and  if 
two  executions,  then  for  44  poimds  of  tobacco. 

Mabshall,  Oh.  J.  The  dourt  is  of  opinion 
that  the  act  of  assembly  contemplates  the  case 
where  the  first  execution  is  not  returned  nor 
executed;  that  is,  where  it  is  out  and  may  be 
served. 

The  derk  was  right  is  adding  the  costs  of  the 
alias  oa.  sa.  The  judgment  is  for  costs,  gen- 
erally; which  includes  all  the  costs  belonging 
to  the  suit,  whether  prior,  or  subsequent  to  the 
rendition  of  judgment.  If  new  costs  accrue^ 
the  judgment  opens  to  receive  them. 

Judgment  affirmed  with  costs. 


^LAMBERTS  LESSEE  v.  PAINS.      [«97 


A  devise  of  "all  the  estate  called  Marrowbone^ 
In  the  county  of  Henry,  contalnins:  by  estimation 
2,585  acres  of  land,**  carries  the  fee. 

Quare,  whether  a  British  subject,  bom  In  Ens- 
land  In  the  year  1750,  and  who  always  resided  in 
England,  could,  in  the  year  1786,  take  and  hold 
lands  in  Virginia  by  descent,  or  by  devise? 


THIS  was  an  ejectment  brought  In  the  cir- 
cuit court  of  the  United  States,  for  the  mid- 
dle circuit  in  Virginia  district;  in  which  John 
Doe,  a  subject  of  the  King  of  Great  Britain, 
residing  without  the  state  of  Virginia,  lessee  of 
John  I^mbert,  another  subject  of  the  King  of 
Great  Britain,  complains  of  Richard  Roe,  a  citi- 
zen of  Virginia,  residing  within  the  said  state, 
and  claims  possession  of  a  messuage  and  tene- 
ment, containing  166  acres  of  land  in  the  county 
of  Henrv,  being  a  part  of  a  tract  of  land  called 
Marrowbone. 

The  Jury  found  the  following  special  verdict, 
viz. :  ''That  George  Harmer,  being  seized  in  fee 
of  the  lands  in  the  declaration  mentioned,  on  the 
25th  of  Jime,  1782,  made  a  paper  writing,  pur- 
porting to  be  his  last  will  and  testament,  all 
written  with  his  proper  hand,  and  signed  by 
him ;  which  will  we  find  in  these  words :  "In  the 
name  of  God,  Amen.  I,  George  Harmer,  of 
the  comm<mwealth  of  Virginia,  being  perfectly 
wcdl  and  of  sound  mind  and  memory,  do  make 
and  ordain  my  last  will  and  testament  in  man- 
ner and  form  following,  that  is  to  say,  all  the 
estate,  both  real  and  personal,  that  I  possess  or 
am  entitled  to.  in  the  oommonwealtii  of  Vlr- 
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ginia,  I  hereby  give  and  deyise  unto  my  friend, 
Thomas  Mann  Randolph,  of  Tuckabo,  and 
Henry  Tazewell,  of  the  ei^  of  Williamsburffh, 
in  trust,  upon  these  oonditions,  that  when  John 
Hanner,  my  brother,  now  a  subject  of  the  King 
of  Great  Britain,  shall  be  capable  of  acquiring 
property  in  this  country,  that  they,  or  the  sur- 
vivor of  them,  do  convey,  or  cause  to  be  con- 
veyed, to  him  in  fee-simple,  a  good  and  inde- 
feasible title  in  the  said  estate;  and  in  case  the 
said  John  Harmer  should  not  be  capable  of 
acquiring  such  right  before  his  death,  then  that 
my  said  trustees,  or  the  survivor  of  them,  do 
convey  the  said  estate  in  manner  aforesaid,  to 
John  Lambert,  son  of  my  sister,  Hannah  Lam- 
bert, when  he  shall  be  capable  of  acquiring  prop- 
erty in  this  country ;  and  in  case  John  Lambert 
should  not,  before  his  death,  be  capable  of  ac- 

2uiring  a  title  to  the  said  estate,  then  I  direct 
>8*]  the  same  to  be  conveyed  *to  my  sister, 
Hannah  Lambert,  if  she,  in  her  lifetime,  can 
acquire  property  in  this  country. 

"But  if  the  said  John  Harmer,  John  Lam- 
bert and  Hannah  Lambert,  should  all  die  before 
they  can  accmire  property  legally  in  this 
country,  then  I  desire  that  my  trustees  afore- 
said may  cause  the  said  estate  of  every  kind  to 
be  sold,  and  the  money  arising  from  such  sale, 
toother  with  the  intermediate  profits  of  the 
said  estate,  shall  be  by  them  remitted  to  the 
mayor  and  corporation  of  the  city  of  Bristol,  in 
England,  to  be  by  them  distributed,  according 
to  the  laws  of  England,  to  the  right  heirs  of  m^ 
said  sister,  Hannah  Lambert,  to  whom  I  hereby 
give  all  such  money,  excepting  the  sum  of  lOOl. 
lawful  money  to  each  of  the  aforementioned 
trustees,  which  shall  be  paid  out  of  the  first 
money  arisinff  from  the  sales  aforementioned,  ox 
from  the  profits  arising  to  my  heirs.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
afl^xed  my  seal  this  25th  of  June,  1782." 

We  find  that  on  the  12th  day  of  September, 
1786,  the  said  George  Harmer,  bein^  seized  as 
aforesaid,  duly  executed  another  writing  testa- 
mentary, which  we  find  in  these  words:  "In 
the  name  of  God,  Amen.  I,  George  Harmer, 
being  sick  and  weak  in  body,  but  in  perfect 
mind  and  memory,  do  give  and  bequeath  unto 
Doctor  George  Gilmer,  of  Albemarle  county, 
all  the  estate  called  Marrowbone,  in  the  county 
of  Henry,  containing,  by  estimation,  2,585  acres 
of  land;  likewise,  one  other  tract  of  land  in  said 
county,  called  Horse-pasture,  containing  by 
estimation,  2,500  acres ;  also,  one  other  tract,  in 
the  county  aforesaid,  containing,  by  estimation, 
667  1-2  acres  of  land,  called  the  Poison-field.  It 
is  my  desire  that  all  my  negroes,  horses  and 
other  properly,  be  sold,  and  after  paying  my 
debts,  the  balance,  if  any,  be  remitted  to  my 
nephew,  John  Lambert,  out  of  which  he  shall 
pay  his  mother  five  hundred  pounds,"  &c 

Afterwards,  on  the  12th  or  13th  day  of  Sep- 
tember, 1786,  he  departed  this  life  without  re- 
voking the  will  or  writing  testamentary  last 
mentioned;  and  without  any  other  revocation  of 
the  will  first  mentioned,  than  the  said  writing 
testamentary  of  the  12th  of  September,  1786. 
We  find  that  John  Harmer,  mentioned  in  the 
paper  writing  of  June,  1782,  departed  this  life 
about  the  year  1793.  We  find  tnat  John  Lam- 
90*]  bert,  named  in  the  pafjerwritin^  'afore- 
said, the  lessor  of  the  plaintiff,  and,  if  capable 
of  inheriting  lands  in  Virginia,  heir  at  law  to 
378 


the  said  George  Harmer;  that  he  was  bom  in 
England  on  or  before  the  year  1750;  that  he  has 
never  resided  in  any  of  the  United  States  of 
America,  and  is,  and  ever  has  b^n,  from  tiie 
time  of  his  birth,  a  subject  of  the  King  of  Great 
Britain.  We  find  that  Georae  Gilmer  aforesaid, 
under  whose  heir  and  devisees  the  defendant 
holds,  died  in  the  month  of  November,  1793. 
We  find  that  in  the  December  session,  1798,  the 
general  assembly  of  Virginia  passed  an  aet» 
which  we  find  at  larse  in  these  words:  "An  act 
vesting  in  the  children  of  George  Gilmer,  de- 
ceased, certain  lands  therein  mentioned.  (Passed 
January  12,  1799.) 

''Section  1,  Be  it  enacted  by  the  general  as- 
sembly, that  all  the  right,  title  and  interest^ 
which  the  commonwealth  hath,  or  may  have, 
in  or  to  the  following  lands,  lying  in  tlM 
county  of  Henry,  whidi  George  Harmer,  by 
his  last  will  and  testament,  devised  to  a  certain 
George  Gilmer,  and  which,  since  the  death  of 
the  said  George  Gilmer,  it  is  supposed  have  be- 
come escheatable  to  the  commonwealth,  to-wit, 
one  tract « called  Marrowbone,  containing,  by 
estimation,  2,585  acres;  one  other  tract  called 
norse-pasture,  containing,  by  estimation,  2,500 
acres;  and  one  other  tract  called  the  Poison- 
field,  containing,  by  estimation,  667  1-2  acres, 
shall  be,  and  the  same  are  hereby  released  to, 
and  vested  in,  the  children,  whether  heirs  or 
devisees,  of  the  said  George  Gilmer,  deceased; 
to  be  by  them  held  and  enjoyed,  according  to 
their  respective  rights  of  inheritance,  or  devise 
imder  his  will,  as  the  case  may  be,  in  the  same 
manner  as  if  the  said  George  Gilmer  had  died 
seized  of  the  lands  in  fee-simple,  and  an  offioe 
had  actually  been  found  thereof,  saving,  how- 
ever, to  a  certain  John  Lambert^  who,  as  heir  at 
law  to  the  said  George  Harmer,  claims  the  said 
lands,  and  to  all  and  every  other  person  or  per- 
sons, bodies  politic  and  corporate,  (other  tnan 
the  commonwealth,)  any  right,  title  or  interest, 
which  he  or  they  might  or  would  have  had"  in 
or  to  the  said  lands,  or  ary  part  thereof,  against 
the  said  children  and  devisees,  if  this  act  had 
never  been  made. 

'*8eotum  £.  This  act  shall  commence  in  foree 
from  the  passing  thereof."  We  find  that  George 
Harmer  was,  at  the  time  of  his  death,  seized  in 
fee  of  the  lands  in  the  'declaration  men-  [*100 
tioned,  which  are  of  the  value  of  3,000  dollars, 
and  that  €reorge  Gilmer,  at  the  time  of  his 
death,  was  seized  of  the  same  imder  the  devise 
to  him  from  the  said  George  Harmer.  We  find 
the  lease,  entry  and  ouster  in  the  declaration 
mentioned.  On  the  whole  matter,  if  the  court 
shall  be  of  opinion  that  the  law  is  for  the  plain- 
tiff, we  find  for  the  plaintiff  the  lands  and  tene- 
ments in  the  declaration  mentioned,  and  20 
cents  damages;  and  if  the  court  shall  be  of 
opinion  that  the  law  is  for  the  defendant,  we 
find  for  the  defendant." 

Upon  this  verdict  the  judgment  of  the  court 
below  was  for  the  defendant. 

The  transcript  of  the  record  contains  a  bill  of 
exceptions  by  the  defendant  to  the  refusal  of 
the  court  to  the  admission  of  testimony  to  prove 
that  George  Harmer,  at  the  time  he  made  the 
will  in  favor  of  Gilmer,  declared  to  the  person 
who  wrote  it  that  it  was  his  intuition  to  give 
Gilmer  the  fee-simple. 

There  was  also  an  agreement  of  counsel,  that 
if  the  court  should  be  of  opinion  that  the  first 
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will  ought  not  to  have  been  admitted  in  evi- 
dence, because  not  proved  before  a  court  of  pro- 
bate, then  80  much  of  the  verdict  as  relates  to 
that  will  should  not  be  considered  as  forming 
mny  part  of  this  case. 

The  writ  of  error  was  sued  out  by  the  plain- 
tiff, and  general  errors  assigned.  The  case  was 
argued  at  February  term,  1803,  by  Minor  and 
Mason,  for  the  plaintiff  in  error,  and  by  Key, 
for  the  defendant. 

Minor,  for  the  plaintiff,  insisted  on  the  fol- 
lowing points,  viz.: 

lat.  That  the  devise  from  George  Harmer  to 
George  Gilmer,  dated  12th  of  September,  1786, 
of  all  the  estate  called  Marrowbone,  is  only  a 
devise  for  life. 

2d.  That  John  Lambert,  heir  at  law  of 
George  Harmer,  is  not  an  alien  as  to  the  citi- 
zens of  this  country,  and  is  capable  of  taking 
the  reversion  by  descent. 
101»]  ♦3d.  That  the  will  of  12th  September, 
1786,  is  only  a  partial,  and  not  a  total  revoca- 
tion of  the  will  of  26th  June,  1782;  and  that 
this  will  passes  and  disposes  of  the  reversionary 
interest  of  the  testator's  estate  according  to  the 
legal  import  of  that  will. 

4th.  ThB,t  by  virtue  of  the  Virginia  statute 
transferring  trusts  into  possession,  the  devise  of 
1782  transferred  the  le^  estate  to  John  Lam- 
bert. 

5th.  That  John  Lambert,  if  an  alien,  is  capa- 
ble of  taking  by  devise,  and  is  protected  by  the 
treaty  of  1794  between  the  Umted  States  and 
Great  Britain. 

6th.  Or  that,  if  not,  the  property  remains  in 
him  until  office  found  for  the  commonwealth. 

1st.  That  the  devise  to  Gilmer  is  only  for  life. 

In  the  first  will  of  1782,  which  is  wholly  writ- 
ten with  the  testators  own  hand,  he  evinces  not 
only  a  knowledge  of  the  import,  but  of  the  ne- 
eessity  of  technical  words  of  limitation,  or  per- 
petui^;  yet,  in  the  will  of  1786,  he  uses  expres- 
sions which  convey  a  life  estate  only,  and  uses 
no  words  which  can  be  construed  into  an  inten- 
tion wholly  to  revoke  the  will  of  1782.  The 
first  will  disposes  of  the  fee  to  his  near  rela- 
tions; and  hence  results  a  strong  presumption 
that  he  meant  to  give  only  a  life  estate  by  the 
will  of  1786.  The  will  of  1782  makes  use  of 
strong  terms  of  limitation,  or  perpetuity,  and 
elearly  shows  his  intention  of  securing  the  fee- 
simple  to  his  brother  and  heir,  John  Harmer, 
who  had,  in  fact,  given  him  this  very  land.  In 
the  last  will  he  does  not  notice  his  former  will, 
nor  mention  his  brother  and  heir,  but  devises 
^all  the  estate  called  Marrowbone,  in  the  county 
of  Henry,  containing,  by  estimation,  2,585  acres 
of  land,"  Ac.,  to  Doctor  George  Gilmer. 

It  is  generally  true  that  a  devise  of  real  prop- 
erty without  words  of  limitation,  conveys  only 
an  estate  for  life.  This  is  the  general  rule  and 
must  prevail,  unless  such  circumstances  appear 
as  are  sufficient  to  satisfy  the  conscience  of  the 
102*]  court,  that  the  testator  *in tended  to  con- 
vey a  fee.  Cowp.  235,  Bowea  v.  Blaokett.  So  in 
the  case  of  Hogan  v.  Jackson,  Cowp.  306.  Lord 
Mansfield  said,  "if  the  words  of  the  testator 
denote  only  a  description  of  the  specific  estate, 
or  lands  devised;  in  that  case,  if  no  words  of 
limitation  are  added,  the  devisee  has  only  an  es- 
tate for  life.  But  if  the  words  denote  the  quan- 
tum of  interest  or  property  that  the  testator  has 
bk  the  lands  dsvised,  there  the  whole  extent  of 
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his  interest  passes,  by  the  gift,  to  the  devisee. 
The  question,  therefore,  is  always  a  question 
of  construction,  upon  the  words  and  terms  used 
by  the  testator.   It  is  now  clearly  settled  that 
the  words  "all  his  estate,"  will  pass  every  thing 
a  man  ha^;  but,  if  the  word  "all"  is  coupled 
with  the  word  "personal,"  or  a  local  descrip- 
tion, there  the  gift  will  pass  only  personalty,  or 
the  specific  estate  particularly  described."  And 
in  the  case  of  Loveaorea  v.  Blight,  Cowp.  365, 
Lord    Mansfield    said,    "in    general,    wherever 
there  are  words  and  expressions,  either  general 
or  particular,  or  clauses,  in  a  will,  which  the 
court  can  lay  hold  of,  to  enlarge  the  estate  of  a 
devisee,  the^  will  do  so  to  effectuate  the  inten- 
tion.    But  if  the  intention  of  the  testator  is 
doubtful,  the   rule  of  law  must  take  place; 
so  if  the  court  cannot  find  words  in  the  will 
sufficient  to  carry  a  fee,  though  they  themselves 
should  be  satisfied,  beyond  the  possibility  of  a 
doubt,  as  to  what  the  intention  of  the  party 
was,  they  must  adhere  to  the  rule  of  law.  Now, 
though  the  introduction  of  a  will,  declaring 
that  a  man  means  to  make  a  disposition  of  au 
his  worldly  estate,  is  a  strong  circumstance, 
connected  with  other  words,  to  explain  the  tes- 
tator's intention  of  enlarging  a  particular  es- 
tate, or  of  passing  a  fee  where  he  has  used  no 
words  of  limitation,  it  will  not  do  alone.    And 
all  the  cases  cited  in  the  argument,  to  show  that 
the  introductory  words  in  this  case  would  alone 
be  sufficient,  fall  short  of  the  mark;  because 
they  contained  other  words,  dearly  manifesting 
the  intention  of  the  testator  to  pass  a  fee."  The 
case  of  Right  v.  Sidehotham,  Doug.  759,  is  also 
very  strong.  There  the  introductory  clause  tes- 
tifies the  intention  of  the  testator  to  dispose 
of  all  his  worldly  goods  and  estates,  and  also  a 
disinheriting  leg&cy  to  the  heir.     The  devise, 
then,  in  question,  is  coupled  by  the  word  "and" 
with  another  devise  to  *the  same  devisee, [*  1 03 
her  heirs  and  assigns,  yet  it  was  held  not  suffi- 
cient to  carr^  the  fee.  Lord  Mansfield  says,  "the 
rule  of  law  is  established  and  certain,  that  ex- 
press words  of  limitation,  or  words  tantamount, 
are  necessary  to  pass  an  estate  of  inheritance. 
All  my  estate,  or  all  my  interest,  will  do;  but 
"all  my  lands  lying  In  such"  a  place,  is  not 
sufficient.    Such  words  are  considered  as  merely 
descriptive  of  the  local  situation,  and  only  carry 
an  estete  for  life."  The  same  principle  is  laid 
down  in  Gilbert  on  Devises,  24.    Thus,  we  find 
that  the  intention  of  the  testator  must  be  sought 
by  fixed  rules,  and  when  found,  it  must  not 
only  be  sufficiently  proved  to  satisfy  the  con- 
science of  the  court,  but  must  be  coupled  with 
apt  and  sufficient  words  to  pass  a  fee.    See  the 
case  of  Frogmorion  v,  Wright,  8  Wils.  418, 
which  is  a  strong  case  for  the  plaintiff.    So  is 
also  the  case  of  Cheater  v.  Painter,  2  P.  Wms. 
335.  In  the  case  of  Fletcher  v,  Smiton,  2  T.  R. 
656,  the  words  were,  "all  my  estates,"  and  the 
decision  was  upon  the  ground  of  an  intention 
clearly  appearing  to  dispose  of  his  whole  inter- 
est.   There  is  nothing  in  the  present  case  to 
show  an  intention  of  conveying  a  fee,  unless  it 
be  the  words  "all  the  estate  called  Marrow- 
bone, in  the  counl^  of  Henry,  containing  2,585 
acres  of  land."    The  testator  does  not,  In  the 
beginning  of  his  will,  as  in  most  of  the  cases 
cited,  declare  an  intention  of  disposing  of  all 
his  estate  and  interest.    There  is  a  difference 
between  the  terms  ''all  the  estate"  and  ''all  my 
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estate."  The  latter  is  eertainlj  a  more  evident 
allusion  to  the  degree  of  interest  than  the  for- 
mer. The  expressions  "all  the  estate  called 
Marrowbone/'  are  clearlv  words  of  locality, 
and  not  of  interest.  What  idea  would  a  lawyer 
have  of  an  estate  called  Marrowbone,  containing 
2,585  acres?  Could  he  ascertain  whether  it  was 
an  estate  for  years,  for  life,  or  in  fee?  Besides, 
the  expression  is  coupled  with  two  others  which 
are  most  clearly  descriptive  of  the  thing,  and 
not  of  the  degree  of  interest.  "Likewise  one 
other  tract  of  land,  called  Horse-pasture;  also 
one  other  tract,  called  the  Poison-field."  Here, 
by  the  word  "likewise,"  is  implied  that  the 
testator  meant  to  devise  the  same  degree  of  in- 
terest in  each  of  the  tracts;  and  by  the  word 
"other,"  it  is  evident  that  he  intended  the  for- 
mer description  as  a  description  of  a  tract  of 
104*]  land  *as  to  locality  only,  and  not  of  his 
degree  of  interest  in  it.  Having,  in  the  first 
part  of  the  sentence,  used  an  equivocal  word, 
and  having,  in  the  subsequent  clause  of  the  sen- 
tence, used  synonymously  a  word  which  is  cer- 
tain in  its  meaning,  and  clearly  descriptive  of 
the  thing,  and  not  of  the  interest,  it  is  fair  to 
conclude  that  the  equivocal  meaning  of  the  for- 
mer is  explained  and  rendered  certain  by  the 
latter ;  and  that  he  meant  no  more  by  the  word 
"estate"  than  by  the  expression  "tract  of  land." 
It  is  a  rule,  that  where  words  are  used  synony- 
mously, the  word  most  frequently  used  shall 
ffovem  the  sense.  Here  the  term  "tract  of  land" 
IB  twice  used  as  synonymous  to  "estate;"  the 
former,  therefore,  ought  to  control  the  sense  of 
the  latter.  It  is  true,  that  "all  my  estate"  has 
sometimes  carried  the  fee;  but  to  induce  a  de- 
parture from  the  general  rule,  the  intention 
must  be  deaf  to  pass  a  fee.  The  word  "all" 
Is  coupled  with  a  local  description ;  it  relates  to 
the  number  of  acres,  and  not  to  the  degree  of 
the  testator's  interest  in  the  land.  The  word  es- 
tate, as  used  in  Virginia,  is  generally  under- 
stood to  mean  a  description  of  the  property  or 
thing,  and  not  of  the  interest;  and  this  court 
will  respect  the  provincial  meaning,  to  come  at 
the  true  intention  of  the  testator.  It  is  not  prob- 
able, and,  therefore,  is  not  to  be  presumed,  that 
he  would  give  his  estate  to  a  stranger,  and  dis- 
inherit his  heir,  who  had  given  him  this  very 
estate;  and  it  is  to  be  observed,  too,  that  he 
does  not  in  his  last  will,  even  mention  his 
brother  John,  to  whom,  by  the  first  will,  he 
had  given  all  his  estate. 

2.  The  second  point  is,  that  John  Lambert, 
heir  at  law  of  Geor^  Harmer,  is  not  an  alien 
as  to  the  citizens  of  this  county,  and  is  capa- 
ble of  taking  the  reversion  by  descent. 

If  he  is  incapable  of  holding  lands  in  this 
country,  it  must  be  because  he  is  an  alien  bom. 
Is  he  such  under  the  legal  acceptation  of  the 
word  alien?  A  definition  of  an  alien  is  thus 
given  in  Calvin's  Case,  7  Co.  16,  a :  "An  alien  is 
a  subject  that  is  bom  out  of  the  ligeance  of  the 
king,  and  under  the  ligeance  of  another." 
Wood's  Inst.  23;  1  Inst.  198,  b;  1  Woodd.  386. 
John  Lambert,  the  lessor  of  the  plaintiff,  was 
106*]  bora  in  England  in  'the  year  1750, 
under  the  allegiance  of  the  King  of  Great 
Britain.  At  his  birth  he  had  inheritable  qual- 
ities of  which  he  can  be  deprived  by  one  mode 
only,  and  that  is  the  commission  of  a  crime 
sumdent  to  work  corruption  of  blood.  1  61. 
Com.  371.  ThiB  li  not  pretended.  Lambert 
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was  bom  within  the  ligeance  of  the  Kin^  the 
then  common  sovereign  of  this  country  and 
England;  and,  therefore,  is  not  an  alien  bora. 

Those  born   under  common  alliance  may 
acquire  and  hold  lands;  and,  in  time  of  war, 
they  may  join  the  one,  but  must  render  servioa 
to  the  other,  for  the  land.    Bracton,  b.  5,  c  24» 
fol.  427,  b;  1  Hale's  P.  C.  68;  Gdlvin*9  Case,  7 
Co.  27,  b.    The  words  of  Braoton  are:     "Eat 
eiiam  et  alia  exceptio  quos  tenenti  campetit  ea 
persona  petentia  propter  defeotumem  nationis, 
quoB  dilatoria  est,  et  non  perimit  actionem,  ut  »i 
quis  alienigena  qui  [non]  ftierit  ad  fidem  regis 
Anglicp,  tali  non  respondeatur,  saltern  donee  ter- 
roB  fuerint  communes,  nee  etiam  sive  rex  ei  con- 
cesserit  plaoitare,  quia  sicut  Anglicus  non  audi- 
tur  in  plaoitando  aliquem  de  terris  et  tenemen- 
tis  in  Francia,  ita  neo  debet  Francigena,  et 
alienigena,  qui  fuerit  ad  fidem  regis  FrancuB, 
audiri  placitando  in  Anglia,    Bed  tamen  sunt 
aliqui  FrancigenoB,  in  Francia,  qui  sunt  ad  fi- 
dem utrius  que,  et  semper  fuerunt  ante  Nor- 
manniam  deperditam,  et  post,  et  qui  plaoitant 
hio  et  ihi,  ea  rations  qua  sunt  ad  fidem  utrius- 
que,   sicut   fuit    W,    comes    Marreschallus    et 
manens  in  Anglia,  et  M,  de  Feynes  manens  in 
Franoia,  et  aUi  pluresj  et  ita  tamen  si  con- 
tingat  guerram  moveri  inter  reges,  remaneat 
personaliter  quilibet  eorum  cum  eo  oui  fecerit 
ligeantiam,  et  fadat  servitium  debitum  ei  cum 
quo  non  steterit  in  persona.    See  also  Calvin's 
Case,  7  Co.  a.  and  b.  fol.  25.    A  man  bom  in  the 
English  plantations  is  a  subject.   Wood's  Inst. 
23.  He  that  is  bom  in  the  mother  country  must, 
a  fortiori,  be  a  subject,  and  capable  of  all  the 
rights  of  a  subject  in  the  colonies.  One  of  these 
rights  is  that  of  acquiring  property.    "All  per- 
sons may  convey,  as  well  as  purchase,  except 
men  attainted  of  treason,"  &c.  "aliens  born," 
&c.  Wood's  Inst.  233,  1  Inst.  42,  b.   But  it  has 
been  proved  that  the  lessor  of  the  plaintiff  is 
not  an  alien  bom;  he,  therefore,  may  purchase 
or  take.    If  he  once  had  an  inheritable  quality, 
or  a  capacity  to  take,  and  has  not  forfeited  it 
by  any  crime,  it  follows  that  he  has  it  yet.  The 
separation  of  the  colonies  from  England  could 
not,  in  law  or  •reason,  deprive  him  of  ['106 
this  right.     Calvin's  Case,  fol.  27,  a.  and  b. 
Calvin's   Case  was   shortly  this:     Calvin   was 
bom  in  Scotland,  after  the  crowns  of  England 
and  Scotland  were  united  on  the  head  of  James 
I.  The  question  was,  whether  he  could  maintain 
an  assize  of  novel  disseisin  of  lands  in  England. 
The  plea  was,  "that  he  was  an  alien,  bom  at 
Edinburgh,   within   the  kingdom  of   Scotland, 
and  within  the  ligeance  of  the  King  of  Scotland, 
and  out  of  the  ligeance  of  the  King  of  England." 
One  of  the  objections  on  the  part  of  the  defend- 
ants was,  that  if  postnati  were,  by  law  legiti- 
mated in  England,  great  inconvenience  and  con- 
fusion would  follow,  if  the  King's  issue  should 
fail,  whereby  those  kingdoms  might  again  be  di- 
vided.    But  to  this  it  was  answered  by  the 
judges,  that  "it  is  less  than  a  dream  of  a 
shadow,  or  a  shadow  of  a  dream:  for  it  hath 
been  often  said,  natural  legitimation  respecteth 
actual  obedience  to  the  sovereign  at  the  time  of 
the  birth :  For  as  the  antenati  remain  aliens  as 
to  the  crown  of  England,  because  they  were  bom 
when  there  were  several  Kings  of  the  several 
kingdoms,  and  the  uniting  of  the  kingdoms  by 
descent  subsequent,  cannot  make  him  a  subject 
to  that  crown  to  which  he  was  an  alien  at  the 
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time  of  his  birth^  so  albeit  the  kingdoms  (which 
Almighty  €k>d  of  his  infinite  ffoodness  and 
mercy  divert)  should  by  descent  be  divided, 
and  governed  by  several  kings;  yet  it  was  re- 
solved, that  all  those  that  were  bom  imder  one 
natural  obedience,  while  the  realms  were  united 
under  one  sovereign,  should  remain  natural 
bom  subjects,  and  no  aliens;  for  that  natural- 
ization, due  and  vested  by  birthright,  cannot, 
by  any  separation  of  the  crowns  afterwards,  be 
taken  away;  nor  he  that  was,  by  judgment  of 
law,  a  natural  subject  at  the  time  of  his  birth, 
become  an  alien  by  sudi  a  matter  ea>  post  facto. 
And  in  that  case,  upon  such  an  accident,  our 
poatnatua  may  be  ad  fidem  utriuaque  regis,  as 
Bracton  saith,  in  the  aforementioned  place,  fol. 
427."  The  present  ease  is  stronger  than  Cal- 
vin's. There  the  question  was  whether  he  had 
gained  a  I'^t;  but  here  it  is  whether  he  has 
lost  one.  The  same  rule  prevailed  when  the 
Saxon  heptarchy  became  umted  under  the  King 
of  the  West  Saxons.  Calvin's  Ccue,  23  b.  And 
also  with  regard  to  the  possessions  held  by  the 
Kings  of  E#^Iand  in  France  at  various  times, 
such  as  the  Dukedom  of  Aoquitain,  and  the 
Earldoms  of  Poitiers,  Normandy  and  Anjou. 
So  with  regard  to  the  islands  of  Jersey,  Quem- 
107*]  sey,  'Man,  Ireland,  Ac  Calvin's  Case, 
19.  &c,  1  Hale's  P.  C.  68,  69.  Suppose  a 
division  of  these  states,  it  would  follow,  from 
the  doctrine  contended  for  by  the  apposite 
counsel,  that  people  bom  in  the  same  country, 
and  under  one  common  allegiance,  would  be 
aliens  to  each  other. 

The  Kings  of  England  themselves  did  homage 
to  the  Kings  of  France  for  provinces  which 
they  held,  such  as  Normandy,  Ouienne,  Brit- 
tanv,  A;c  This  was  also  the  case  with  many  of 
thfiiT  subjects;  as  in  the  case  of  the  Duke  of 
Richmond,  Duke  D'Aubigny,  Ac  Hale's  P.  G. 
68,  Calvin's  Case,  27,  b.  In  this  country  the  per- 
sonal services  are  dispensed  with,  but  the  land 
pays  the  common  tax  or  duty. 

Alienage  is  incident  to  birth  only.  4  T.  R. 
308,  Doe,  em,  dem.  Duroure  v.  Jones. 

It  is  not  just  or  reasonable  that  a  man  should 
be  punished  without  committing  a  crime,  or 
for  an  act  committed  by  a  superior  power 
which  he  could  not  control.  Suppose  a  seces- 
sion of  one  of  these  states ;  would  it  be  just  that 
the  citizens  of  the  other  states,  holding  property 
in  that  state,  should  forfeit  it  or  lose  their 
ri«^ts7 

The  reasons  of  policy  for  prohibiting  aliens 
from  holding  lands  are  stated  in  Calvin's  Case, 
18,  b.  to  be  three:  1.  The  secrets  of  the  realm 
might  thereby  be  discovered;  2.  The  revenues 
of  the  realm  should  be  taken  and  enjoyed  by 
strangers  bom ;  3.  It  should  tend  to  the  destruc- 
tion of  the  reaJm.  But  none  of  these  apply  to 
the  present  case.  Lambert  lives  out  of  the 
realm,  and,  therefore,  cannot  betray  its  secrets. 
The  land  will  continue  to  pay  the  taxes,  which, 
being  the  sinews  of  war,  will  preserve  the 
realm.  Besides,  the  case  applying  only  to  the 
anienati,  is  limited  in  extent,  and  its  operation 
will  be  constantly  diminishing  by  failure  of 
heirs,  by  alienations,  by  na&ralization,  Ac 
The  English,  who  understand  the  principles  of 
the  eommon  law  at  least  as  well  as  we  do,  have 
allowed  our  citizens  to  inherit  in  similar  cases. 
The  eases  of  the  Chichester  estate,  and  an  es- 
tate reeovered  by  Mr.  Boyd,  and  the  Earl  of 
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Cassel's  estate,  are  exampleSb  A  liberal  policy 
should  dictate  a  reciprocation  of  the  same  prin- 
ciple. 

*The  third  point,  viz.,  that  the  wiU  [•108 
of  12th  Sept.  1786,  is  only  a  partial,  and  not  a 
total,  revocation  of  the  will  of  25th  June,  1782; 
and  that  this  will  passes  and  disposes  of  the  re- 
versionary interest  of  the  testator's  estate,  ac- 
cording to  the  legal  import  of  that  will,  was 
admitted  by  the  apposite  counsel,  in  case  the 
second  will  devised  a  life  estate  only. 

The  fourth  point,  that  by  virtue  of  the  Vir- 
ginia statute  transferring  trusts  into  posses- 
sion, the  devise  of  1782  transferred  the  legal  es- 
tate to  John  Lambert,  was  also  admitted,  if  he 
is  not  to  be  considered  as  an  alien. 

The  fifth  point  is,  that  John  Lambert,  if  an 
alien,  is  yet  capable  of  taking  by  devise,  and  is 
protected  bv  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain. 

By  the  9th  article  of  the  treaty  "it  is  agreed 
that  British  subjects  who  now  hold  lands  in  the 
territories  of  the  United  States,  and  American 
citizens  who  now  hold  lands  in  the  dominions 
of  His  Majesty,  shall  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their 
respective  estates  and  titles  therein;  and  may 
grant,  sell  or  devise  the  same  to  whom  they 
pl^se,  in  like  manner  as  if  they  were  natives; 
and  that  neither  they  nor  their  Wrs  or  assigns 
shall,  so  far  as  may  respect  the  said  lands,  and 
the  legal  remedies  incident  thereto,  be  regarded 
as  aliens." 

^,  Th«  only  doubt  which  can  be  raised  upon 
this  article  arises  from  the  word  hold.  But 
treaties  ought  to  be  liberally  expounded,  so  aa 
to  meet  the  full  intention  of  the  contracting 
parties.  There  can  be  no  doubt  but  the  inten- 
tion was  to  secure,  not  only  actual  possession, 
but  rights  which  would  have  vested  but  for  the 
alienage  of  the  parties.  This  is  apparent  from 
the  provision  made  for  legal  remedies,  which 
would  be  wholly  useless  if  the  former  expres- 
sions were  meant  to  comprehend  only  lands  in 
actual  possession.  If,  therefore,  Lambert  is  to 
be  considered  as  an  alien,  yet  the  treaty  de- 
stroys that  bar  to  his  recovery. 

•The  sixth  point  is,  that  although  [*109 
Lambert  should  be  considered  as  an  alien,  and 
is  not  protected  by  the  treaiy,  yet  he  is  capable 
of  taking  by  devise,  and  of  holding  the  land 
until  office  found  for  the  commonwealth. 

He  certainly  has  a  good  right  against  all  the 
world  except  the  sovereign.  In  England,  land 
purchased  by  an  alien  does  not  vestln  the  king 
until  office  found.  Co.  Lit  2,  b,  Hargrave's  note, 
(3;)  5  Co.  62,  b.  Page's  Case;  1  Jones,  78,  79; 
More,  825,  Englefield^s  Case;  2  Bl.  Com.  293. 
If  he  had  been  tenant  in  tail,  he  might  have 
barred  the  remainder.  Oouldsb.  102,  4  «Leon, 
84.  An  alien  may  take  by  devise.  Powell  on 
Devises,  316,  317,  318;  2  Vez.  862,  Knight  v, 
Duplessis,  and  may  hold  until  office  found. 
"For,"  says  Powell,  "when  an  alien  takes  by 
will,  the  estate,  on  the  will's  being  consum- 
mate, vests  in  him,  and  ne  is  in  to  all  intents 
and  purposes,  as  any  other  devisee  would  have 
been,  until  something  further  be  done  to  take 
the  estate  devised  out  of  him  again ;  for  as  long 
as  the  alien  lives,  the  inheritance  is  not  vested 
in  the  long,  nor  shall  he  have  the  land  until 
office  found;  but  if  he  die  before  office,  the  law 
casts  the  fre^old  and  inheritance  upon  the 
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idng  for  want  of  hein,  an  alien  havinff  none. 
60  that  the  title  of  the  crown  is  collateral  to  the 
title  by  the  devise,  has  no  retrospect  to  the  time 
of  its  being  consummate,  nor  does  it  affect  the 
land  in  the  hands  of  the  devisee,  nntil  another 
thing  is  done  to  entitle  the  king,  not  under  the 
devise,  but  by  righi  of  his  prerogative,  viz., 
office  found;  the  tenant  bein^  an  alien,  and, 
consequently,  though  of  capacity  to  take  lands 
in  his  own  right,  yet  not  of  capacity  to  hold 
them." 

Key,  contra,  contended. 

1st.  That  Qeorge  Harmer,  by  the  will  of 
1786,  devised  a  fee  to  Qilmer. 

2d.  That  if  he  did  not,  yet  the  lessor  of  the 
plaintiff  cannot  recover. 

Ist.  The  word  estate.  In  the  devising  clause 
of  a  will,  where  it  refers  to  land,  denotes  and 
carries  the  testator's  interest  in  the  land.  And 
110*1  there  is  no  difference  in  construction  *of 
law,  whether  the  words  are  ."all  my  estate,"  or 
"all  the  estate."  Both  carry  the  whole  interest 
of  the  testator.  In  the  present  case  there  are 
no  words  of  locality  that  operate  as  description, 
and  prevent  the  fee  from  passing.  It  is  admit- 
ted that  the  word  estate,  where  it  is  coupled 
with  personalty,  shall  be  restrained,  and  will 
not  carry  the  fee  of  lands;  upon  the  principle 
nosoitur  ea  soeiia.  This  case  is  not  within  this 
distinction,  because  the  word  estate  refers 
whollv  to  the  land,  and  the  whole  personal  es- 
tate is  disposed  of  by  a  subsequent,  independ- 
ent clause.  Consequently,  no  cases  can  apply 
but  where  the  expressions  are  similar  to  those 
of  the  present  will,  and  refer  to  lands.  In  the 
case  of  Wilson  v.  Robinson,  2  Lev.  91,  I  Mod. 
100,  25  Gar.  II.  ann.  1672,  the  words  were, 
"all  my  tenant  right  estate  at  Brigisend  in 
Underbarrow,"  and  it  was  held  that  they  passed 
the  fee.  This  is  the  general  rule  of  law,  and  is 
uniformly  supported  by  the  authorities  from  the 
year  1672  to  the  present  time;  except  the  case 
cited  by  the  plaintiff's  eoimsel,  from  2  P.  Wms. 

The  case  in  2  Lev.  91,  is  exactly  like  the 
present;  the  word  lands  is  used  in  the  same 
sentence,  and  in  the  same  manner  as  in  the 
present  case. 

The  word  estate,  in  wills,  always  means  the 
interest,  unless  controlled  bv  wordis  of  restrio- 
tion.  Words  of  locality  will  not  restrain  the 
force  of  the  word  estate.  In  the  case  of  The 
Countess  of  Bridgetoaier  v,  Duke  of  Bolton,  I 
Balk.  236,  6  Mod.  106,  6.  C,  the  words  were, 
"all  other  my  estate  real  and  personal  not 
otherwise  disposed  of  by  this  my  will,  for  to  be 
given  by  him  to  his  children  as  he  shall  think 
convenient,  I  solely  trusting  to  his  honor  and 
discretion  that  he  will  give  them  such  provi- 
sion as  will  be  necessary.  "Et  per  Holt,  Ch.  J., 
who  delivered  the  resolution  of  the  court,  the 
rents* pass  by  these  words  "all  my  real  and 
personal  estate,"  for  the  word  estate  is  genus 
generalissimufn,  and  includes  all  things  real 
and  personal,  and  the  fee  of  the  rents  passes,  at 
least  the  whole  estate  of  the  devisor ;  tor  all  his 
estate  is  a  description  of  his  fee.  In  pleading 
a  fee-simple,  you  say  no  more  than  seisitus  in 
dominioo  suo  ui  de  feodo;  and  in  formedon,  or 
other  action,  if  a  fee-simple  be  alleged,  you  say 
oujus  statum  the  demandant  now  has."  And  he 
lll*]held  "that  devising  all  his  estate, and *all 
his  estate  in  such  a  house,  was  the  same,  and 
that  all  his  estate  in  the  thing  passed  in  either 
case." 
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The  next  case  is  that  of  Barty  •.  Wdgewepik, 
2  P.  Wms.  323,  anno  1729,  which  overrules  1^ 
case  of  Chester  «.  Painter,  cited  bj  the  pkAt- 
tiff's  counsel  from  2  P.  Wms.  235,  anno  172S. 
In  this  case  of  Chester  v.  Painter,  the  eourt 
probably  took  the  whole  will  together,  and  from 
the  testator's  having  used  the  word  heirs  in 
some  of  the  devises,  and  omitted  it  in  ihe  devise 
in  question,  concluded  that  it  was  not  his  inten- 
tion to  pass  the  fee.    In  the  case  of  Barry  «. 
Bdgetcorth,  the  words  were,  "all  her  land  and 
estate  in  upper  Catesby,  with  all  their  appurte- 
nances," and  the  Master  of  the  Rolls  held  it  to 
be  decided  by  the  case  of  The  Countess  of 
Bridgewater  v,  Duke  of  Bolton,  I  Salk.  236,  and 
said,  "the  word  estate  naturally  signifies  the 
interest  rather  than  the  subject,  and  its  pri- 
mary signification  refers  thereto;  and  although 
the  devise  be  of  all  her  land  and  estate  in  upper 
Catesby,  this  is  not  restrictive  with  respect  to 
the  estate  intended  to  pass  by  the  will,  but  only 
as  to  the  land."  "And  as  the  word  estate  has 
been  agreed  and  settled  to  convey  a  fee  in  a 
will,  it  would  be  dangerous  to  refine  upon  it; 
for  then  none  could  give  any  opinion  there 
upon."    This  ease  refers  to  that  of  Murry  v. 
Wuse,  2  Vem,  664,  anno  1706,  where  the  words 
"iJl  the  rest  and  residue  of  his  real  and  per- 
sonal estate  whatsoever,"  were  held  to  pass  a 
fee.     Precedents  in  Chan.  264,  S.  C.     In  the 
case  of  Ibbetson  v.  Beckwith,  Cas.  temp.  Talbot^ 
167,  the  words  were,  "as  touching  my  worldly 
estate,  wherewith  it  hath  pleased  Gk>d  to  bless 
me,  I  give,  devise,  and  dispose  of  the  same  in 
the   manner   following."     Then   followed   two 
devises  of  "estates,"  burdened  with  the  pay- 
ment of  debts  and  legacies,  which  Were  admitted 
to  carry  a  fee;  after  which  came  the  devise  in 
question :    "Item,  I  give  unto  my  loving  mother 
all  my  estate  at  Northwith  close.  North  closes, 
and  my  farm  held  at  Roomer,  with   all  my 
goods  and  chattels  as  they  now  stand,  for  her 
natural  life,  and  to  my  nephew  Thomas  Dod- 
son,  after  her  death,  if  he  will  but  change  his 
name  to  Beckwith;  if  he  does  not,  I  give  him 
only  201,,  to  be  paid  him  for  his  life  out  of 
Northwith  close,  North  close,  and  the  farm  held 
at  Roomer ;  which  I  give  her  upon  my  nephew's 
refusing  to  change  *his  name,  to  her  and  [*112 
her  heirs  for  ever."    The  question  was,  whether 
Thomas  Dodson  took  an  estate  for  life  or  in 
fee.    The  Lord  Chancellor  decreed  that  he  took 
the  fee;  and  said,  that  the  word  estate  carries 
the  fee,  and  that  no  case  had  been  cited  "to 
warrant  the  altering  the  known  legal  significa- 
tion of  it."    See  also  Gilb.  Devises,  26.    So  in 
the  case  of  Bailis  v.  Oale,  2  Vez.  48,  anno  1760,. 
testator  devised  to  his  wife  all  that  estate  he 
bought  of  Mead  for  so  long  as  she  shall  live;, 
and  in  another  clause  said,  "I  give  to  my  son, 
Charles  Gale,  all  that  estate  I  bought  of  Mead,, 
after  the  death  of  my  wife."    The  Lord  Chan- 
cellor said,  that  the  word  estate  is  admitted 
to  be  sufficient  to  make  a  description  not  only 
of  the  land,  but  the  interest  in  the  land;  and 
he  held  thai  the  fee  passed  to  Charles. 

The  case  of  Hogan  v.  Jackson,  Cowp.  306,. 
shows  that  the  word  estate  is  sufficient  to 
pass  all  the  interest  of  the  testator  in  the 
thing  devised.  So  in  the  case  of  Loveacres  v. 
Blight,  cited  from  Cowp.  366,  Lord  Muisfield 
says,  "the  words  estate  comprehends  not  only 
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the  land  or  property  •  man  has,  but  also  the 
interest  he  has  in  it."  And  in  Denn  v.  Oaskinf 
Cowp.  659,  he  puts  the  words,  "all  my  estate," 
as  an  example  of  an  expression  tantamount  to 
words  of  limitation.  See  also  the  case  of  Hodges 
T.  Middleton,  Doug.  434,  where  the  argument  of 
aounsel  is  strong  to  the  same  effect.  All  the 
subsequent  cases  refer  to  that  of  Barry  v.  Edge- 
worth,  2  P.  Wms.  523,  and  none  of  them  refer 
to  that  of  Cheater  v.  Painter,  in  2  P.  Wms.  335. 
The  case  of  Right  v.  Sidebotham,  cited  from 
Doug.  763,  does  not  apply  to  the  present  case, 
as  the  words  of  that  devise  were,  ''all  my  lands, 
tenements  and  houses,"  and  not  all  the  estate, 
as  in  our  case.  The  authority  from  Gilb.  on 
Devises,  p.  24,  is  answered  by  p.  25,  and  a  rea- 
son why  a  fee  did  not  pass  in  the  case  in  p.  24, 
is,  because  the  words  estate  was  coupled  with 
personalty.  The  case  of  Frogmorton  v.  Wright, 
cited  from  3  Wilson,  418,  had  no  words  descrip- 
tive of  the  testator's  interest,  and  the  case  of 
Fletcher  v.  Smiton,  cited  from  2  T.  R.  660,  is  a 
strong  case  to  show  that  the  word  estates  will 
carry  the  fee,  unless  restrained  by  other  words, 
elearly  showing  a  contrary  intention.  A  de- 
scription of  the  place  cannot,  in  reason,  restrict 
lis*]  the  operation  of  the  word  'estate,  be- 
cause, unless  the  place  be  named,  you  cannot 
tell  either  what  land,  or  what  estate  the  teste- 
tor  meant  te  pass. 

But,  it  is  said,  there  is  a  difference  between 
the  expressions,  "all  my  estate,"  and  "all  the 
estete,"  and  that  the  former  more  clearly  indi- 
cates the  interest  than  the  latter.  Nothing  but 
the  refinement  of  ingenious  men  could  find  a 
diversity  in  these  expressicms.  When  a  t^teter 
is  disposing  of  his  worldly  affairs,  it  is  his  own 
property  that  he  means  to  dispose  of,  and  not 
that  of  another  person.  When,  therefore,  he 
uses  the  expression,  the  estete,  it  means  the 
same  as  his  estete.  But  this  subtlety  of  con- 
struction was  soon  exploded  in  express  terms. 
It  was  suggested  by  the  counsel,  in  the  case  of 
Bailia  v.  Oale,  2  Yez.  48,  but  Lord  Hardwicke 
held,  that  it  makes  no  difference  which  mode 
of  expression  is  used. 

So  there  was  once  an  attempt  made  to  distin- 
goieh  between  the  words  "at^'  and  "in,"  such 
A  place;  but  this  was  overruled  by  Lord  Tal- 
bot, in  the  case  of  Ibbeteon  o.  Bechtoith,  Gas. 
tempt  Talbot,  157.  The  word  "at"  was  used  in 
the  case  in  2  Lev.  91,  and  in  the  case  before 
Lord  Talbot.  But  the  word  ''in"  was  used  in  the 
case  of  Barry  v.  Edgtoorth,  2  P.  Wms.  523,  yet 
the  decisions  in  those  cases  were  all  the  same 

From  this  chronological  view  of  eases,  it 
aeems  dear  thai  the  word  estete,  in  a  will,  car- 
ries the  whole  interest  of  the  testetor,  unless 
there  are  other  words  clearly  indicating  an  in- 
tention to  give  a  less  estete.  No  su<£  words 
Spear  in  the  present  will;  hence  it  follows, 
at  the  whole  interest  of  the  testetor  was  de- 
vised to  the  defendant. 

But)  2d.  If  Doctor  Gilmer  took  only  a  life- 
estate,  yet  the  leaaor  of  the  plaintiff  is  not  enti- 
tled to  recover. 

1st.  Because  John  Harmer  stands  before  him 
In  the  first  will ;  and  if  the  doctrine  of  antenati 
is  e(»Teet  it  applies  to  him  as  much  as  to  Lam- 
bert, and,  therefore,  upon  the  death  of  Doctor 
Oilmer,  ^n  estate  veslied  in  John  Harmer,  who 
1 14*]  was  the  person  last  seized.  But  *the  ^>e- 


dal  verdict  does  not  find  Lambert  to  be  the  h^ir 
of  John  Harmer,  but  of  George  Harmer,  which 
is  wholly  immaterial.  If  Lambert  is  not  the  heir 
of  the  person  last  seized,  he  cannot  recover. 
For  if  the  first  devise  to  John  Harmer  took 
effect,  the  contingent  devise  to  Lambert  could 
not;  and,  therefore,  if  the  latter  is  entitled  at 
all,  it  must  be  as  heir  of  John  Harmer,  and  not 
as  devisee  of  George  Harmer. 

Equitable  estet^  are  governed  by  the  same 
rules  as  estetes  at  law.  George  Harmer  died  in 
1786;  John  Harmer  died  in  1793.  Either  John 
Harmer  was  an  alien,  or  he  was  not.  If  he  was 
not  an  alien,  then  he  took  imder  the  devise,  and 
it  is  not  steted  who  was  his  heir.  If  he  was  an 
alien,  then  he  was  or  was  not  competent  to  teke 
as  devisee.  If  competent  to  take,  then  the  rec- 
ord does  not  stete  Lambert  to  be  his  heir.  If 
he  was  not  competent  to  take  under  the  de- 
vise, neither  iS  fjambert,  for  the  same  reason. 
But  if  Lambert  can  take  as  devisee,  so  could 
John  Harmer,  and  the  lessor  of  the  plaintiff 
must  then  show  a  title  under  him.  The  will 
stetes  John  Harmer  to  be  the  testetor's  brother,^ 
and  Lambert  to  be  his  sister's-  son ;  but  it  does 
not  thence  follow  that  he  was  heir  at  law  of 
John  Harmer;  for  the  sister  might  be  of  the 
half  blood.  Everything  must  appear  in  the  spe- 
cial verdict  to  ocnnplete  the  plaintiff's  title;  and 
upon  the  strength  of  his  own  title  only  can  he 
recover. 

But  the  doctrine  of  antenati  is  not  correct. 
The  king,  under  whose  allegiance  the  two  were 
bom,  is  the  common  bond  which  connecte  the 
inheriteble  blood.  The  English  doctrine  is,  that 
a  man  can  never  expatriate  himself,  and  hence 
they  have  allowed  our  dtizens,  bom  before  the 
revolution  to  inherit  to  British  subjecte.  But, 
by  the  revolution  of  1776,  and  the  dedaration 
of  independence,  new  relations  took  place.  A 
new  sovereignty  was  created,  to  whicn  British 
subjecte,  not  in  this  coimtry  at  that  time, 
never  owed  allegiance,  and,  therefore,  they  can 
have  no  inheriteble  blood  as  to  lands  in  this 
country. 

But  it  is  said  that  Lambert,  if  an  alien,  could 
take  and  hold  until  office  found. 

*If  Lambert,  as  an  alien,  could  take,  [*115 
so  could  John  Harmer,  and,  therefore,  upon  his 
death  the  inheritence  devolved  upon  the  com- 
monwealth, without  office.  Ck>.  Lit  2,  b ;  1  Bac. 
Abr.  81.  An  alien  can  never  take  by  operation 
of  law,  and,  therefore,  a  feme  alien  cannot  be 
endowed,  nor  can  an  alien  be  tenant  by  the  cour- 
tesy. 1  Bac.  Abr.  83.  An  alien  purchaser  may 
teke  and  hold  till  office  found;  and  may  pro- 
tect himself  against  an  ejectment,  because  no 
one  who  has  not  a  better  title,  can  recover 
against  the  possessor.  But  he  cannot  maintein 
an  ejedment.  If  John  Harmer  took  any  ^ing, 
it  was  the  reversion  in  fee,  subject  to  the  life* 
estete  of  Gilmer.  If  John  Harmer  died  before 
Gilmer,  then,  upon  the  death  of  John  Harmer, 
this  reversion  vested  in  the  commonwealth.  If 
Gilmer  died  before  John  Harmer,  then,  upon 
the  death  of  the  latter,  the  whole  estete  vested 
in  the  commonwealth. 

Then,  as  to  the  treaty  of  1794.  John  Harmer 
having  died  in  1793,  and  the  inheritance  bein^, 
by  his  death,  cast  upon  the  commonwealth,  it 
was  not  a  subject  within  the  meaning  of  the 
treaty.  John  Lambert  did  not,  at  tluit  time, 
hold  the  land,  for  it  had  gone  to  the  common- 
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wenlth  of  Virginia.  The  treaty  did  not  intend 
to  devest  a  ri^t  actually  vested  in  the  common- 
wealth. 

Mason,  In  reply.  The  word  estate  may  mean 
the  interest  as  well  as  the  thing;  but  whether  it 
is  to  have  that  sense  annexed  to  it  or  not,  de- 
pends upon  the  intention  of  the  testator,  col- 
lected from  the  whole  circumstances  of  the  case. 
All  the  facts  foimd  by  the  verdict  are  to  be 
taken  into  consideration,  to  form  a  correct  idea 
of  the  testator's  intention.  By  the  first  he  clear- 
ly meant  to  give  the  fee  to  his  brother  and  his 
heirs.  The  second  will  does  not  expressly  re- 
voke the  first,  and  contains  nothing  which  can 
be  construed  into  an  implied  total  revocation, 
imless  the  word  estate  convevs  a  fee  to  Doctor 
Gilmer.  All  the  cases  whidi  have  been  cited 
are  governed  entirely  by  the  intenti<m  of  the 
testator.  Where  the  intention  was  to  pass  a 
fee,  there  the  VFord  estate  has  been  adjudged 
si:d£cient  to  carry  the  intenti<m  into  effect.  The 
words  "the  estate  cal)ed  Marrowbone,"  in  com- 
mon acceptation,  mean  the  tract  of  land 
called  Marrowbone.  They  cannot  necessarily 
116*]  *mean  the  feensimple,  because  the  estate 
would  still  be  called  Marrowbone,  whether  the 
interest  was  for  life  or  for  years. 

Th  case  of  Cheater  v.  Painter^  2  P.  Wms. 
836,  has  not  been  overruled.  It  is  consistent 
with  all  the  other  cases.  It  did  not  appear  to 
be  the  intention  of  the  testator  to  give  the  fee, 
and,  therefore,  although  the  word  estate  was 
used,  it  was  held  that  the  fee  did  not  pass.  This 
shows  that  the  word  estkte  is  not  alone  suffi- 
cient. Where  words  may  be  used  in  a  large  or 
in  a  contracted  sense,  the  true  construction  is 
to  be  sought  only  by  the  intention  of  the  person 
using  them. 

In  the  present  will  of  1786  there  is  no  pre- 
amble stating  it  to  be  the  intention  of  the  tes- 
tator to  dispose  of  all  his  estate  by  that  will; 
nor  is  there  any  residuary  devise.  As  the 
first  will  is  not  expressly  revoked,  the  two  wills 
are  to  be  considered  as  forming  but  one  will. 
In  such  a  case,  the  rule  of  construction  is,  that 
every  clause  shall  be  carried  into  effect  if  pos- 
sible. No  repugnance  shall  be  presumed,  if  the 
whole  can  stand  together;  and  if  one  construc- 
tion will  reconcile  the  various  parts,  and  an- 
other will  make  them  repugnant,  the  former  is 
to  be  adopted.  To  suppose  that  the  word  estate, 
in  the  last  vnll,  conveyed  the  fee,  would  be  to 
create  a  repugnance  to  the  first  will,  and,  there- 
fore, that  construction  is  not  to  be  given  to 
the  word  if  it  will  bear  another.  It  must  be 
admitted,  that  it  may  be  used  in  two  senses.  In 
one  it  means  the  thing  and  the  interest;  in  the 
other  it  means  the  thing  only.  The  one  may 
be  termed  the  technical,  and  tiiie  other  the  com- 
mon sense  of  the  word.  By  giving  it  the  lat- 
ter construction,  the  two  parts  of  the  will  can 
be  reconciled,  and,  therefore,  that  construction 
ought  to  be  adopted. 

It  is  conceded  that  the  legal  estate  in  the 
trustees  cannot  be  set  up  against  the  cestui  que 
truet.  It  ought  also  to  be  admitted,  that  tiiis 
doctrine  holds  between  those  parties  only;  but 
aa  to  every  body  else,  the  trust  and  the  legal 
estate  remain  separate  to  support  the  trust.  In 
audi  a  ease  the  commonwealth  cannot  take  by 
office  found,  but  must  sue  in  chancery  to  have 
the  trust  executed  for  its  benefit. 

It  will  not  bs  omtended  that  tlia  tmatees 
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were  not  competent  to  take  and  hold  the  prop- 
erty in  trust.  The  'devises  to  John  [*1XT 
Harmer  and  John  Lambert  were  contingent. 
If  the  contingency  has  not  happened,  the  tnia- 
tees  still  hold  for  the  purpose  of  executing  tha 
trust  when  the  contingency  shall  happ^i.  Jolm 
Harmer  died  in  1793,  before  the  contingeiK^ 
happened  upon  which  his  devise  depended.  Up- 
on his  death,  John  Lambert's  riffht  under  the 
will  accrued.  He  had  a  title  under  the  trust; 
and  the  treaty  of  1794  protects  it.  The  treaty- 
is  a  nullity  unless  it  protects  such  rights  bjs 
this.  If  it  protects  only  good  aund  indefeasible 
titles,  it  is  wholly  useless,  for  such  titles  can 
protect  themselves. 

But  if  any  right  vested  in  John  Harmer,  then 
the  title  of  Lambert  is  ^ood  as  his  heir  at  law. 
For  the  jury  have  found  him  to  be  heir  at  lavr 
of  George  Harmer;  but  he  could  not  be  the 
heir  of  George,  if  John  left  any  children;  and 
if  John  left  no  children,  then  is  Lambert  heir 
to  John.  The  conclusion  is  irresistible ;  as  much 
so  as  if  the  jury  had  found  it.  As  to  the  ob- 
jection that  Lambert's  mother  might  be  sister 
of  the  half  blood,  it  would  prevent  him  from 
being  heir  to  George  as  well  as  to  John. 

Februarv  18,  This  cause  was  again  argued  At 
this  term  by  the  same  counsel,  before  Cashing, 
Paterson,  Washington,  and  Johnson,  JuaticeB. 
Marshall,  Ch,  J,,  having  formerly  heea  of  coun- 
sel for  one  of  the  parties,  did  not  sit,  and  Ghase^ 
J;  was  absent. 

The  argument  took  nearly  the  same  course  as 
before. 

Minor,  for  the  plaintiff  in  error,  in  addition 
to  his  argument  as  already  reported,  contended, 
that  the  rule  of  the  common  law,  which  re- 
quires words  of  limitation  to  create  a  fee-simple, 
was  never  d^arted  from  until  after  the  statute 
of  wills;  and  even  then  the  courts  did  not  de- 
part from,  but  only  soften^,  the  rule;  and 
that  only  in  cases  where  the  intention  was  clear 
to  pass  the  fee.  2  Atk.  103,  Tvmevoell  v.  Per- 
kvM, 

He  then  went  into  a  minute  examination  of 
the  followingcases,  viz.:  Gowp.  240,  Beawes  v, 
Blackett;  2  Vez.  48,  Bailia  v,  Qale;  2  Lev..  91, 
Wilson  V.  Robertson;  1  Mod.  100,  S.  G.;  1  Salk. 
236,  Countess  of  Bridgewater  v,  Duke  •of  [•118 
Bolton;  1  Vez.  228,  Goodwin  v,  Goodwin;  Gas. 
temp.  Talbot,  284,  Tanner  v.  Morse;  3  P.  Wms. 
296,  Towner  v,  Wyse;  2  Vem.  690,  Beachcroft 
V,  Beciohoroft;  and  Gas.  temp.  Talbot,  157,  lb- 
betson  v,  Beokwith;  and  from  the  whole  de- 
duced this  principle,  that  the  intention  of  the 
testator  must  be  so  clear  as  not  to  admit  of  a 
doubt;  for  if  there  is  the  smallest  ground  of 
doubt,  the  court  will  not  disinherit  the  heir. 

He  also  cited  the  case  of  Markant  and  Twis- 
den,  from  Gas.  Eq.  Abr.  211,  pi.  22,  where  it 
was  held,  that  the  words  ''all  the  rest  and  resi- 
due of  my  estate,  chattels  real  and  personal," 
carried  only  a  life  estate;  and  the  case  of  BoW' 
man  v.  Milbanke,  1  Lev.  130,  in  which  the  words 
were,  ''I  give  all  to  my  mother,  all  to  my  moth- 
er," Yet  there,  although  every  feeling  of  the 
heart  is  engaged  in  support  of  that  filial  piety 
which  could  so  fervently  speak  its  intention  oi 
giving  his  whole  estate  to  his  mother,  it  was 
held  that  the  land  did  not  pass.  In  our  case, 
the  feelings  are  all  thrown  into  the  opposite 
■eale:  the  devise  is  to  a  stranger  in  exclusion  ai 
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the  heir;  and  that  heir  the  very  brother  to 
whose  bounty  the  testator  was  indebted  for  this 
very  estate. 

'^Uncertain  words  in  a  will  must  never  be 
earried  so  far  as  to  disinherit  the  heir  at  law. 
And  though  there  be  words  which  of  them- 
selves womd  disinherit  him,  yet,  if  they  come  in 
oompanv  with  other  words  which  render  their 
import  less  forcible,  they  ought  to  be  construed 
lavorably  for  the  heir.  12  Mod.  594,  Shaw 
V.  Bull,  in  which  case  the  words  of  the  devise 
were,  ''and  all  the  overplus  of  mv  estate  to  be 
at  my  wife's  disposal,  and  make  ner  my  «cecu- 
trix.'^ 

In  the  case  of  Moore  v,  Denn,  2  Bos.  &  Pull. 
247,  the  words  of  the  will  were,  "First,  I  give 
and  devise  unto  my  kinsman,  Nicholas  Lister, 
all  that  my  customary  or  copyhold  messuage  or 
tenement,  with  the  appurtenances,  situate  and 
being  in  Ecdesfield  aforesaid,  as  the  same  is 
now  in  the  tenure  or  occupation  of  Valentine 
Sykes ;  all  the  rest  of  my  lands,  tenements  and 
hereditaments,  either  freehold  or  copyhold, 
whatsoever  or  wheresoever,  and  also  all  my 
goods,  chattels,  and  personal  estate,  of  what  na- 
110*]  ture  or  kind  soever,  after  payment  *of 
my  just  debts  and  funeral  expenses,  I  give, 
devise  and  bequeath  the  same  unto  my  loving 
wife,  Sissily  Carr,  and  I  do  herebv  nominate 
and  appoint  her  sole  executrix  of  this  my  last 
will  and  testament."  Upon  this  devise  it  was 
decided  by  the  house  of  lords,  on  a  writ  of  er^ 
ror,  that  the  wife  took  only  an  estate  for  life. 

In  the  present  case,  it  is  sufficient  for  us  if 
the  words  of  the  will  are  doubtful;  for  if  the 
intention  to  devise  the  fee  is  not  dear  b^ond 
all  doubt,  the  presumption  la  in  favor  of  the 
heir  at  law. 

2.  Upon  the  questi<»i  of  alienage,  in  addition 
to  the  authorities  produced  on  the  former  argu- 
ment, he  dted  Vaughan,  279,  s.  5,  and  286,  s. 
3,  that  a  person  bom  in  the  plantations  may 
inherit  lands  in  England;  and  2  Tudc.  edit,  of 
Bl.  0>m.  App.  p.  53,  54,  61,  62,  that  the  antenaii 
of  England,  who  remained  Britidi  subjects,  aft- 
er the  dedaration  of  independence,  were  still 
capable  of  inheriting  lands  m  America,  or  hold- 
ing^ those  which  they  already  possessed.^ 

Keiy,  for  the  defendant  m  error,  upon  the 
question  of  the  devise,  took  the  same  ground  as 
in  his  former  argument.' 

There  is  a  difference  in  the  effect  of  the  word 
estate,  when  used  in  the  preamble  of  a  vdll,  or 
120*]  in  the  residuaiy/dause,  and  when  used 
in  a  spedfic  devise.  When  used  in  the  devis- 
ing clause,  it  always  carries  the  whole  interest 
of  the  testator  in  the  thing  devised. 

An  argument  has  been  drawn  from  the  man- 

1. — Johnson,  J.  Doos  not  tbe  last  clause  of  tbe 
will  of  1786  show  that  tKe  testator  meant,  by  that 
will,  to  dispose  of  his  who!«  estate? 

Mason.  That  elanse  relatec  only  to  personal  es- 
tate. The  word  property  is  coupled  with  negroes 
and  horses,  which  shows  In  wKat  sense  he  meant 
to  ose  it.  Bat  if  it  comprehends  tn^  reversion  of 
the  real  estate,  yet,  as  he  appolnt«sd  nr  person  to 
make  the  sale,  the  reversion  wonld  descend  to  the 
heir  at  law,  nntil  some  person  should  be  appointed 
by  proper  anthority,  to  carry  that  clause  oi  the 
will  into  effect. 

2. — Washington,  J.  Is  the  wfil  of  1782  so  eae- 
eoted  and  recorded  as  to  pan  lands  t 

Key.  The  Jury  have  fonnd  that  he  executed  it. 
and  It  is  not  necessary  that  a  will  of  lands  shonld 
be  recorded  onder  the  laws  of  England,  and  the  law 
is  considered  the  muds  la  Maryland.  I  do  not  ob- 
ject to  the  will  OB  that  account 
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ner  in  which  the  two  other  eetates  axe  described . 
and  it  is  said  that  because  they  are  not  called 
estates,  but  tracts  of  land,  the  devise  dearly 
gives  only  a  life  estate  in  those  two  tracts,  and 
therefore  it  is  to  be  presumed  that  the  testator 
only  meant  to  give  a  life  estate  in  the  Marrow- 
bone tract  j  because  he  has  coupl^  them  all 
together  by  the  words  "likewise"  and  "also." 

But  we  say  that  he  meant  to  give  the  fee  of 
all  the  tracts  to  George  Gilmer,  and  that  the 
words  are  suffidently  large  to  carry  that  inten- 
tion into  effect. 

In  the  case  of  Oole  v,  BawUnson,  1  Salk.  234, 
the  words  of  the  devise  were,  *1  give,  ratify 
and  confirm,  all  my  estate,  right,  title  and  in- 
terest, whidi  I  now  have,  and  all  the  term 
and  terms  of,  years  which  I  now  have,  or  may 
have,  in  my  power  to  dispose  of,  after  my 
death,  in  whatever  I  hold  oy  lease  from  Sir 
John  Freeman,  and  also  the  house  called  the 
Bell  Tavern,  to  John  Billingsley,"  and  it  was 
adjudged  that  the  fee  of  the  Bell  Tavern  passed, 
by  force  of  the  words  "and  also,"  which  caused 
the  preposition  "in"  to  be  understood,  so  aa 
to  read  "and  also  in  the  Bell  Tavern."  So,  in 
the  present  case,  the  three  spedfic  objects  of  the 
devise  are  connected  by  the  words  "likewisel* 
and  "also,"  and  you  must  apply  the  first  part 
of  the  devising  dause  to  each  subject,  and  read 
it  thus:  "likewise  I  give  and  bequeath  unto 
Doctor  George  Gilmer,  of  Albemarle  coimty,  all 
the  estate  in  one  other  tract  of  land  esklled 
Horse-pasture."  The  word  "likewise"  shows 
that  he  meant  to  give  the  same  interest  in  the 
two  other  tracts,  which  he  had  given  in  Mar- 
rowbone. 

Upon  the  question  of  alienage,  he  contended, 
that  by  the  common  law,  every  man  is  an  alien 
to  that  government  under  whose  allowance  he 
wafl  not  bom.  The  capacity  to  inherit  results 
from  the  fact  that  the  heir  and  ancestor  both 
owe  allegiance  to  the  sovereign  of  the  country 
where  the  lands  lie.  The  right  of  inheritance 
is  ^derived  only  through  one  common  [*121 
sovereign.  The  allegiance  due  to  that  sovereign 
is  the  commune  vinculum  which  connects  the 
heir  with  his  ancestor  as  to  the  tenure  of  landa. 
This  common  allegiance  must  exist  at  the  time 
of  the  birth  of  the  heir,  and  continue  unbroken 
till  the  time  of  the  descent.  If  this  alliance 
is  not  to  be  confined  to  the  sovereign  of  the 
country  where  the  lands  lie.  It  would  follow, 
that  where  the  ancestor  and  heir  were  botii 
natural  bom  subjects  of  a  foreign  state,  (for  in- 
stance, subjects  of  France,)  and  the  ancestor 
should  be  naturalized  in  this  country,  and  be- 
come a  purchaser  of  lands  here,  the  hdr,  al- 
though not  naturalized,  would  still  have  a  right 
to  iimerit  thoee  lands,  because  they  both  owed 
allegiance  to  France,  their  oommcxi  and  nat- 
ural sovereign. 

The  American  antenaii  may  inherit  lands  in 
England,  because  the  ancestor  and  heir  both 
owed  a  common  all^^iance  to  the  sovereign  of 
that  country  where  the  lands  lie.  But  the  Brit- 
ish antenaii  never  owed  allegiance  to  the  gov- 
ernment of  this  country,  and,  therefore,  the 
British  heir  cannot  inherit  the  American  lands 
of  his  American  ancestor. 

If,  then,  the  capadty  to  inherit  depends  upon 
a  comm<m  allegiance  to  the  sovereini  of  tnat 
oountrv  where  the  lands  are^  it  will  follow  that 
when  that  (wmmon  allegiance  ceaMS  to  exist, 
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the  capacity  to  inherit  must  ceaae  also.  The 
common  allegiance  to  the  sovereign  of  this  coun- 
try ceased  by  the  declaration  of  independence, 
or,  at  leas^  when  that  independence  was  ac- 
knowledged by  the  King  of  Great  Britain,  at 
the  treatjT  M  peace,  whereby  he  assented  to  the 
withdrawing  of  our  allegiance;  and  the  princi- 
ple of  the  common  law,  that  natural  allegiance 
must  be  perpetual,  is  not  so  rigid  but  that  it 
may  be  shaken  off  with  the  assent  of  the  sover- 
eign to  whom  it  was  due.  For  in  1  H.  H.  P.  C. 
68,  Lord  Hale  says,  "that  though  there  may 
be  due  from  the  same  person,  subordinate  alle- 
giances," '^et  there  cannot,  or,  at  least,  should 
not,  be  two  or  more  co-ordinate  absolute  alle- 
giances by  one  person  to  several  independent  or 
absolute  princes;  for  that  lawful  prince  that 
hath  the  prior  obligation  of  allegiance  from  his 
subject,  cannot  lose  that  inter^  without  his 
122*]  own  consent  *by  his  subject's  residing 
himself  to  the  subjection  of  another;  and  hence 
it  IB,  that  the  natural  bom  subject  of  one 
prince  cannot,  by  swearing  allegiance  to  another 
prince,  put  off  or  discharge  him  from  that  nat- 
ural allegiance;  for  this  natural  allegiance  was 
intrinsic  and  primitive,  and  antecedent  to  the 
other,  and  cannot  be  devested  without  the  oon- 
ourrent  act  of  that  prince  to  whom  it  was  first 
due.  Indeed,  the  subject  oi  a  prince,  to  whom 
he  owes  allegiance,  may  entangle  himself,  by 
his  absolute  subjecting  himself  to  another 
prince,  which  may  bring  him  into  great  straits; 
but  he  cannot,  by  such  a  subjection,  devest  the 
right  of  subjection  and  allegianoe  thai  he  first 
owed  to  his  lawful  prince.''^ 

Hence,  it  is  clearly  the  opinicm  of  Lord  Hale, 
that  natural  allegiance  may  be  devested  and 
dissolved,  with  the  concurrent  act  of  that  prince 
to  whom  it  was  due;  and  by  a  note  of  the  editor, 
in  the  same  pa^,  it  seems  that  the  doctrine  of 
perpetual  allegiance  refers  only  to  a  private 
subject's  swearing  allegiance  to  a  foreign  prince, 
and  has  no  relation  to  a  national  wi&drawing 
of  allegiance. 

If  the  American  revolution  is  to  be  consid- 
ered as  such  a  national  withdrawing  of  alle- 
giance, then  that  withdrawing  was  complete 
and  perfect,  even  before  the  assent  of  the  King 
of  Sjigland  was  obtained,  and  the  American 
anienati  are  as  totally  absolved  from  all  alle- 
gianoe to  the  British  feing,  as  if  they  had  been 
natural  bom  aliens. 

There  being,  then,  no  common  allegiance  be- 
tween the  British  and  the  American  antenati 
at  the  time  of  the  descent  cast,  there  can  be  no 
capacity  to  inherit  the  one  to  the  other,  even 
were  it  not  necessary  that  the  conunon  alle- 
giance should  be  to  the  sovereign  of  the  country 
where  the  lands  lie. 

Lord  Hale,  also^  in  the  same  page,  shows  in 
what  sense  Lord  Ck)ke,  in  Oalvxn*8  Case,  and 
Braeton,  before  him,  have  used  the  expression, 
"ad  fidem  utriuaque  regih,"  He  says,  ''it  ap- 
pears by  Braeton,  that  there  were  very  many 
that  had  been  anciently  ad  fidem  regis  Anglice 
123*]  *et  FranouB,  especially  before  the  loss 
of  Normandy;  such  were  the  oomea  maresohaZ' 
lu8  that  usually  lived  in  England,  and  If.  de 
Faynea,  manena  in  Franoia,  who  were  ad  fidem 
utriuaqua  regia,  but  they  ever  ordered  their 
homages  and  fealties,  so  that  they  swore  or 
professed  ligeance,  or  lige  homaffe  only  to  one; 
and  the  homage  they  ^rf onned  to  the  othefy 
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was  not  purely  lige  homage,  but  rather  feudal, 
as  shall  oe  shown  more  TOreafter;  and,  there- 
fore, when  war  happened  between  the  two 
crowns,  remaneat  peraonaliter  quilibet  eontm 
cum  ei,  ouifeoerat  Ugeantiam,  ei  faoiat  aervi- 
Hum  debitum  ei  oum  quo  non  ateterat  in  per- 
sona, namely  the  service  due  from  the  feud  or 
fee  he  holds." 

The  opinion  of  the  court  in  Calvin'a  Oaae,  27» 
that  if  the  kingdoms  of  England  and  Sootland 
"should  be,  by  descent,  again  divided  and  gov- 
emed  by  several  kings,"  "those  bom  under  one 
natural  obedience,  while  the  realms  were  united 
under  one  sovereign,  would  remain  natural  bom 
subjects,  and  not  aliens,"  was  at  least  an  ex- 
trajudicial opinion;  and  it  is  not  very  clear 
what  is  the  meaning  of  it.  Does  it  mean  thai 
they  would  be  natural  bom  subleets  of  both 
kingdoms,  or  only  of  that  which  should  remain 
ffovemed  by  the  same  kii^T  If  the  former,  yet 
the  case  is  not  parallel  to  ours.  Ours  is  a  case 
where  a  new  sovereignty  has  sprung  up,  and  no 
person  could  be  bom  under  its  alliance  before 
its  existence.  According  to  Calvin's  Case,  al- 
legiance does  not  depend  upon  the  country  in 
which  the  person  is  bom,  but  upon  the  obedience 
and  subjection  of  that  country  at  the  time  of 
the  birth.  A  person,  therefore,  bom  before  the 
independence  of  the  United  States,  cannot  be 
called  a  natural  bom  subject  of  the  United 
States;  and  if  he  was  not  here  at  the  time  <^ 
the  revolution,  he  cannot  maintain  a  suit,  aa  to 
lands  in  this  country,  but  by  virtue  of  some  ex- 
press stipulation  in  a  treaty. 

Mason,  in  reply.  If  the  declaration  of  inde- 
pendence, and  the  treaty,  totally  devested  all 
allegiance,  so  that  the  British  antenati  are 
aliens  to  us,  it  would  equally  make  American 
antenati  aliens  to  the  British.  But  we  all  know 
that  cases  have  happened,  in  which  American 
antenati  have  been  adjudged  capable  of  inherit^ 
ing  *lands  in  Great  Britain;  and  if  [*124 
those  British  decisions  were  correct,  they  must 
have  been  grounded  upon  the  principle  that  our 
antenati  were  not  aliens  to  tne  Kinff  of  Great 
Britain;  and  if  the  declaration  of  independence 
did  not  make  us  aliens  to  them,  it  could  not 
make  them  aliens  to  us. 

The  American  revolution  <mly  disoharged  the 
political  relation  which  subsisted  between  us 
and  the  crown  of  England.  It  did  not  destroy 
individual  rights  or  capacities.  The  revolution 
was  to  accomplish  a  great  national  object.  No 
(me  individual  can  be  charged  with  it.  It  was 
a  national  act  to  maintain  national  rights,  and 
only  such  rights  were  affected  by  it.  It  onl^ 
absolved  our  alliance,  but  did  not  ew  neoeaat^ 
tate  take  away  the  capacity  to  inherit. 

CusHiNO,  J.  Are  not  allegiance,  and  tiie  oip 
pacity  to  inherit,  connected  together? 

Mason.  Yes;  and  therefore  the  common  law 
will  not  consider  the  allegianoe  so  totally  ab- 
solved as  to  make  him  an  alien  who  was  bom  a 
subject,  and  ther^y  deprive  him  of  the  right 
of  inheritance. 

Although,  by  the  act  of  Virginia,  in  1779 
Lambert  was  to  be  considered  as  an  alien,  and 
incapable  to  sue,  &c,  yei  that  act  was  repealed 
by  the  treaties,  and  therefore  he  stands  Just 
where  he  did  before  tbe  revolution. 

The  private  rights  of  individuals  were  not 
affected  by  the  revolution,  except  by  the  laws 
of  the  several  states. 
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The  object  of  the  treaties  was  to  put  individ- 
uals as  nearly  as  possible  on  the  same  footing 
as  before  the  revolution;  and  the  words  of  the 
treaties  are  sufficientlv  large  to  accomplish  that 
purpose.  They  are,  '^uid  that  no  person  shall, 
on  that  account,  sufTer  any  future  loss  or  dam- 
age.'' If  Lambert  is  on  that  account  to  be 
deprived  of  his  right  of  inheritance,  it  will  be 
such  a  loss  and  damage  as  will  be  a  violation  of 
the  trea^  of  1783. 

125*]  *What  is  common  law  in  England  is 
common  law  in  Virginia;  what  is  law  and  jus- 
tice there  is  law  and  justice  here. 

Policy,  justice,  and  magnanimity  require  that 
we  should  apply  the  same  beneficiu  rule  to  them 
whi<^  they  nave  extended  to  us. 

Patebson,  J,  Would  n  otthe  decisions  have 
been  the  same  in  England,  if  there  had  been  no 
such  article  in  the  treaty? 

Mason.  Yes,  if  there  are  no  British  statutes 
to  prevent  it;  and  the  decisions  would  have 
been  similar  in  Virginia,  if  there  were  no  act 
of  assembly  on  the  subject. 

In  this  position,  I  am  supported  by  a  very 
learned  judge  in  Virginia,  (Judge  Tucker,)  who 
la  not  suspected,  of  any  improper  partiality  to 
Great  Britain,  or  her  subjects.  In  his  notes  to 
Blackstone's  Commentaries,  vol.  2,  Appendix,  p. 
63  k  54,  h»  says,  "all  persons  bom  within  the 
United  States,  whilst  colonies  of  Great  Britain, 
were  natural  bom  subjects  of  the  crown  of 
Great  Britain."  "The  natives  of  the  colonies, 
and  the  natives  of  the  parent  state,  were,  in 
consequence  thereof,  of  eaual  capacity  to  in- 
herit or  hold  lands  in  the  different  parts  of  the 
British  Empire,  as  if  they  had  been  bom,  and 
their  lands  situated  in  the  same  countiy.  And 
in  fact,  many  native  Americans  did  hold  es- 
tates in  England,  and,  on  the  other  hand,  great 
numbers  of  natives  of  Great  Britain,  who  had 
never  been  in  America,  possessed  estates  in 
lands  in  the  colonies. 

"By  the  declaration  of  independence,  the  colo- 
nies became  a  separate  nation  from  Great  Brit- 
ain; yet,  accoroing  to  the  principles  of  the 
laws  of  England,  which  are  still  retained,  the 
natives  of  lK>th  countries,  bom  before  the  sepa- 
ration, retained  all  the  rights  of  birth;  or,  in 
other  words,  American  natives  were  still  capa- 
ble of  inheriting  lands  in  England,  and  the 
natives  of  England,  who  remained  subjects  of 
the  Crown  of  Great  Britain,  were  still  capable 
126*]  of  inheriting  lands  in  America,  *or  of 
holding  those  whicm  they  already  possessed." 
And  again,  in  p.  61,  he  says,  "by  the  common 
law,  upon  the  separation  between  America  and 
Great  Britain  taking  place,  the  natives  of  Great 
Britain  were  constructively  natural  bom  in 
America,  and,  notwithstandinff  that  separation, 
might  hold  IsAds  here,  as  if  they  had  been  resi- 
dents in  America."  After  mentioning  the  act  of 
assembly  of  Virginia  of  May,  1779,  c.  55,  t^ 
which  they  were  declared  aliens,  he  says,  "by 
the  treaty  of  peace,  the  common  law  principle 
that  the  antenaH  of  both  countries  were  natural 
bom  to  both,  and  as  such,  capable  of  holding,  or 
inheriting  in  botii,  seems  to  have  been  revived; 
in  consequence  of  which,  they  are  now  capable 
of  holding,  purchasing,  or  inheriting,  in  the 
same  manner  as  if  they  were  citizens." 

As  to  the  question  of  the  devise,  it  is  not  de- 
Bled  that  the  word  estate  is  sufficiently  large  to 
earry  the  fee;  nor,  that  the  intention  of  the 
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testator  is  to  govern  the  construction  of  the 
will. 

But>  we  contend,  that  the  word  estate  is  not 
alone  sufficient  to  carry  the  fee.  It  is  only  a 
word  which  courts  will  lay  hold  of  to  effectuate 
the  intention  of  the  testator;  but  then  the  in- 
tention to  pass  a  fee  must  be  dear  beyond  all 
manner  of  doubt,  before  the  court  will  disin- 
herit the  heir  at  law. 

March  1.  The  judges  now  delivered  their 
opinions  seriatim. 

^  Johnson,  J.  This  is  a  writ  of  error  from  the 
circuit  court  of  Virginia  to  reverse  a  judgment 
in  ejectment  given  for  the  defendant. 

The  circumstances  of  the  case  come  out  on  a 
special  verdict,  from  which  it  appears  that 
George  Harmer,  under  whom  both  parties  claim, 
was  a  citizen  of  the  state  of  Virginia.  That 
on  the  25th  June,  1782,  he  made  a  will,  by 
which  he  devised  "all  the  estate  both  real  and 
personal  which  (he)  possessed,  or  was  entitled 
to,  in  the  commonwealth  of  Virginia,"  to  cer- 
tain trustees,  ""in  trust  and  upon  these  [*127 
conditions:  that  when  John  Harmer,  (his)  bro- 
ther, (then)  a  subject  of  Great  Britain,  shall  be 
capable  of  acquiring  property  in  this  country, 
then  they,  or  the  survivor  oi  them,  do  convey, 
or  cause  to  be  conveyed,  to  him,  in  fee-simple^ 
a  good  and  indefeasible  title  in  the  said  estate;" 
and  in  case  John  Harmer  should  not  be  capable 
of  acQuiring  such  right  before  his  death,  he 
then  directs  the  conveyance  to  be  executed  to 
his  nephew,  the  plaintiff;  and  in  case  of  his 
not  being  capable  of  acquiring  lands  before  his 
death,  he  directs  th^  estate  to  be  sold  and  the 
proceeds  paid  over  to  other  relations. 

In  the  year  1786  George  Harmer  executes  an- 
other will,  which,  as  every  part  of  it  is  material 
to  the  ease  before  us,  I  will  peruse  at  length. 
(Here  he  read  the  will  of  1786.)  The  testator 
died  soon  after  executing  the  last  mentioned 
will.  His  brother,  John  Harmer,  died  in  1793, 
having  never  become  a  citizen. 

The  jury  further  find  that  John  Lambert,  the 
plaintiff,  is  a  British  subject,  was  bom  before 
the  revolution,  viz.,  in  the  year  1752,  and  is  h^r 
at  law  to  the  testator.  The  treaties  with  Great 
Britain,  and  an  act  of  Virginia,  vesting  in 
George  Gilmer  any  interest  that  may  have  es- 
cheated, are  also  found  in  the  verdict.  The 
land  sued  for  is  a  part  of  the  Msjrowbone 
tract.    The  questions  suggested  are, 

1.  What  estate  is  oonveyed  to  George  Gilmer 
by  the  will  of  1786? 

2.  If  but  an  estate  for  life,  does  the  will  of 
1782  remain  unrevoked  as  to  the  remainder,  so 
as  to  conv^  it  to  the  plaintiff  7 

8.  And  last.  Is  John  Lambert  disqualified 
to  inherit  as  an  alien;  or,  if  incapable,  generally 
as  such,  is  he  not  protected  by  the  treaties  ex- 
isting between  this  government  and  Great  Brit- 
ain, particularly  the  4th  article  of  the  treaty  of 
London? 

To  form  a  judgment  on  the  first  point,  it  Is 
necessary  to  consMer, 

*1.  The  general  import  and  effect  of  [*128 
the  word  estate,  as  applied  to  a  devise  of  realty. 

2.  Whether  its  general  import  is  eontrolled 
or  altered  by  the  subsequent  words  used  in  & 
similar  sense  in  the  will  of  1786. 

I  consider  the  doctrine  as  well  established, 
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that  the  word  estate,  made  use  of  in  a  devise  of 
realty,  will  carry  a  fee,  or  whatever  other  inter- 
est the  devisor  possesses.  And  I  feel  no  dispo- 
sition to  vary  the  l^al  effect  of  the  word, 
wbsther  preceded  by  my  or  tAe,  or  followed  by 
at  or  ift»  or  in  the  singular  or  plural  number. 
The  intent  with  which  it  is  used  is  the  decisive 
consideration;  and  I  should  not  feel  myself 
sanctioned  in  refining  awajr  the  operation  of 
that  intent,  by  discriminations  so  minute  as 
those  which  have  been  attempted  at  different 
stages  of  English  jurisprudence. 

The  word  estate,  in  testamentary  cases,  is 
sufficiently  descriptive  both  of  the  subject  and 
the  interest  existing  in  it.  It  is  unquestionably 
true,  theA  its  meamng  may  be  restricted  by  cir- 
cumstances or  expressions  indicative  of  its  be- 
ing used  in  a  limited  or  particular  sense,  so  as 
to  oonffne  it  to  the  subject  alone ;  but  certainlv, 
in  its  general  use,  it  is  understood  to  apply 
more  pertinently  to  the  interest  in  the  subject. 
To  one  not  accustomed  to  the  discriminations  of 
technical  refinement,  it  would  seem  that  no 
doubt  could  be  entertained  as  to  the  interest 
devised  to  Gilmer.  The  plain,  ordinary  import 
of  the  words  would  convey  the  idea  of  an  abso- 
lute disposition  of  every  article  of  property  dis- 
posed of  by  the  will.  That  words  of  inheritance 
are  necessary  to  convey  a  fee,  is  certainly  a 
good  general  rule  of  the  common  law;  but,  in 
the  case  of  wills,  it  is  entirely  subordinate  to 
expressions  of  the  testator's  intention. 

In  the  case  before  us,  there  is  no  necessity 
for  extending  the  decision  of  the  court  beyond 
the  words  made  use  of  in  disposing  of  the  Mar- 
rowbone tract.  But  it  is  contended  that  the 
words  adopted  by  the  testator,  in  devising  the 
two  other  tracts,  are  used  in  the  same  sense  as 
those  in  the  first  devising  clause,  and  being  of 
120*]  a  *more  restrict^  signification,  ought 
to  limit  the  word  estate  to  a  description  of 
the  mere  locality.  I  think  otherwise.  When  a 
word  is  made  use  of  to  which  a  clear  legal  sig- 
nification has  been  attached  by  successive  adju- 
dications, it  ought  rather,  in  my  estimation,  to 
control  the  meaning  of  those  of  a  more  equivo- 
cal purport.  But  the  construction  of  a  will 
ought  to  depend  much  more  upon  the  evident 
intent  of  the  testator,  than  upon  the  strict  im- 
port of  any  term  that  he  may  make  use  of.  Too 
critical  an  examiiia4;ion  of  the  diction  of  a  will 
is  rather  calculated  to  mislead  the  court,  than 
to  conduct  it  to  a  just  conclusion. 

I  infer  the  intent  of  the  testator,  in  the  case 
before  us,  from  the  following  circumstances,  ex- 
tracted from  the  special  verdict. 

1.  In  the  first  clause  of  the  will  of  1782,  the 
testator  makes  use  of  the  expression  "all  the 
estate  both  real  and  personal  which  I  possess, 
or  am  entitled  to,  in  the  commonwealth  of  Vir- 
ginia," evidently  under  an  impression  that  the 
word  estate  is  sufficient  to  convey  a  fee;  be- 
cause, out  of  the  estate,  thus  devised  to  his 
trustees,  he  instructs  them  to  convey  to  his 
brother,  or  nephew,  in  the  alternative  stated,  a 
good  and  indedfeasible  title  in  fee-simple. 

2.  There  is  no  reason  to  infer,  from  anything 
in  this  case,  that  the  testator  intended  only  to 
make  a  partial  disposition  of  his  property ;  that 
he  intended  to  die  intestate  as  to  anv  part  of  it. 
The  fair  presumption  generally  is,  that  he  who 
enters  upon  making  a  will,  int^ids  to  make  a 
full  distribution  of  everything  that  he  possesses. 


That  such  was  the  particular  intentioB  oi  thte 
testator,  I  think  fairly  inferable  from  the  gen- 
eral nature  of  the  residuary  bequest.  The  word 
other,  in  my  opinion,  is  referable  to  the  wliols 
preceding  part  of  the  will,  and  excludes,  as  well 
the  lands  devised  to  Qilmer,  as  the  negroes  and 
horses  which  he  directs  to  be  sold.  We  mint 
give  it  this  construction,  or  else  suppose,  either 
that  the  word  property,  here  used  is  confined 
to  personalty,  or»  that  it  includes  everything 
that  he  possessed,  both  real  and  persona.1;  in 
which  latter  case  it  would  o(Hnpnse  even  ths 
lands  previously  disposed  *of.  It  fol-  r*130 
lows,  tnerefore,  that  in  the  clause  in  which  he 
proposes  to  dispose  of  the  whole  residue  of  his 
property,  he  omits  making  any  disposition  of 
any  interest  in  the  lands  in  question ;  evidently 
as  it  impresses  me  upon  the  supposition  that  he 
had  already  disposed  of  his  whole  interest  im 
them.  What  object  could  the  testator  propose 
to  himself  by  dying  intestate  as  to  the  remaizk> 
der  in  fee,  in  the  lands  in  question?  He  knew 
that  his  heir  at  law  was  an  alien,  and,  as  sucht 
incapable  of  holding  lands  under  a  government 
to  which  he  did  not  owe  allegiance.  This  ciF- 
cumstanoe  is  evident  from  the  will  of  1782 ;  and 
it  is  equally  evident  from  the  s&me  will,  that  he 
felt  that  repugnance,  which  is  common  to  all 
men,  at  the  idea  of  suffering  his  lands  to  €«- 
cheat,  and  knew  the  means  of  preventing  it. 

I  am  therefore  of  opinion,  upon  the  first  pointy 
that  Geor^  Gilmer  took  a  fee  in  the  land  which 
is  the  subject  of  this  suit,  and  this  opinion  dis- 
poses also  of  the  second  point,  and  renders  it 
unnecessary  for  me  to  consider  the  third. 

Washington,  J.  The  onlv  question  in  this 
cause  which  I  mean  to  consider  is,  whether  the 
will  of  George  Harmer,  made  in  1786,  passes 
to  George  Gilmer  an  estate  in  fee,  or  for  life^ 
in  the  Marrowbone  land.  The  words  of  the 
clause  containing  the  bequest  are,  ''I  give  to 
Doctor  George  Gilmer,  of  Albemarle  county,  idl 
the  estate  called  Marrowbone,  lying  in  Henry 
county,  containing,  by  estimation,  2,685  acree^ 
and  likewise,  one  other  tract  called  Hors^ 
pasture,  containing,  by  estimation,  2,600  acres; 
also  one  other  tract  containing,  by  estimatioiiy 
667^  acres,  called  the  Poison-field. 

The  rule  of  law  most  certainly  is,  that  where, 
in  a  devise  of  real  estate,  there  are  no  words  of 
limitation  superadded  to  the  general  words  of 
bequest,  nothing  passes  but  an  estate  for  life; 
but  since,  in  most  cases,  this  rule  goes  to  defeat 
the  probable  intention  of  the  tes^tor,  who,  in 
general,  is  unacquainted  with  technical  phrases, 
and  is  presumed  to  mean  a  disposition  of  his 
whole  interest,  unless  he  uses  words  of  limitv 
tion,  courts,  to  effectuate  this  intention,  will  lay 
hold  of  general  expressions  in  the  will,  which, 
from  their  legal  import,  comprehend  the  whole 
interest  *of  the  testator  in  the  thing  [*181 
devised.  But  if  other  words  be  used,  restrain- 
ing the  meaning  of  the  general  expressions,  so 
as  to  render  it  doubtful  whether  the  testatdr 
intended  to  pass  his  whole  interest  or  not,  the 
rule  of  law  which  favors  the  right  of  the  heir 
must  prevail.  Thus,  it  has  been  determined, 
that  the  words  ''all  my  estate  at  or  in  such  a 
place,"  unless  limited  and  restrained  by  other 
words,  may  be  resorted  to  as  evidence  of  an  in* 
tention  to  pass,  not  only  the  land  itself,  but  also 
the  interest  whidi  the  testator  had  in  it.    But 
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words  which  import  nothing  more  than  a  speci- 
fication of  the  thing  devised,  as  "all  my  lands," 
"all  mj  farms/'  and  the  like^  have  never  heen 
construed  to  pass  more  than  an  estate  for  life, 
even  when  aided  by  an  introductory  clause, 
declaring  an  intention  to  dispose  of  all  his  es- 
tate. iScoept  for  the  establishment  of  general 
principles,  very  little  aid  can  be  procured  from 
adjudged  cases  in  the  construction  of  wills.  It 
seldom  happens  that  two  cases  can  be  found  pre- 
cisely alike^  and  in  the  present  instance,  I  do 
not  recollect  that  a  single  one  was  read  at  the 
bar  which  bears  an  an^uogy  to  it.  The  case  of 
Wilson  V  Rohinaan,  whi^  comes  the  nearest 
to  it,  is  of  doubtful  authority.  No  reasons 
are  giv^en  by  the  court  for  their  opinion,  and, 
consequently,  it  is  impossible  to  know  •whether 
it  was  or  was  not  influenced  by  other  parts  of 
the  will.  Ihhetson  v,  Becktoith  was  decided 
upon  a  manifest  intent  to  pass  the  inheritance 
arising  out  of  the  different  parts  of  the  will 
taken  together,  amongst  whidi  is  to  be  found 
an  introductory  clause  which,  the  Chancellor 
■ays,  affords  evidence  that  the  testator  had 
in  view  his  whole  estate.  The  cases*  of  The 
Countess  of  Bridgewater  v.  The  Duke  of  Bolton, 
and  BaiUs  v.  Gale,  only  lay  down  the  general 
principle,  which  is  not  denied,  that  the  word 
'^estate"  in  a  will,  standing  alone,  and  unquali- 
fied by  other  words,  is  sufficient  to  pass  the 
whole  of  the  testator's  interest.  The  words 
"all  my  land  and  estate,"  in  the  case  of  Barry 
V.  Edgeworthf  express  so  plainly  an  intention  to 

S've  a  fee,  that  I  only  wonder  a  question  could 
kve  been  made  of  it.  They  are  quite  as  strong 
aa  if  the  testator  had  given  the  land,  and  all  his 
interest  in  the  land,  where  the  word  estate  or 
interest,  unless  construed,  as  was  done  in  Uiat 
ease,  would  have  been  perfectly  nugatory.  In 
Goodwin  v.  Goodwin,  the  Chancellor  doubted 
whether  the  word  estate  was  not  so  limited  and 
restrained  by  strong  words  of  locality  and  de- 
scription as  to  deprive  it  of  the  interpretation 
generally  given  to  it. 

132*]  'in  the  case  now  under  oonsideration, 
there  is  no  introductory  clause  declaratory  of 
an  intention  in  the  testator  to  dispose  of  the 
whole  of  his  estate;  yet,  I  admit  that  if  he  had 
devised  ali  his  estate  called  Marrowbone,  with- 
out using  other  words  calculated  to  limit  the 
technical  meaning  of  the  word  estate,  the  cases 
cited  by  the  defendant's  counsel  would  estab- 
lish, beyond  a  doubt,  that  a  fee  passed.  But  I 
cannot  read  this  clause  of  the  wiU  without  feel- 
ing satisfied  that  the  testator  did  not  mean  to 
use  the  word  estate  in  its  technical  sense.  For 
he  not  only  varies  the  description  of  the  tracts 
of  land  called  Horse-pasture  and  the  Poison- 
field,  so  as  to  show  that,  with  respect  to  i^em, 
he  only  meant  to  describe  their  situation  and 
quantitv;  but,  by  using  the  word  "other,"  it  is 
plain,  that  with  respect  to  the  Marrowbone  es- 
tate, his  design  was  the  same.  Unless,  in  the 
disposition  of  this  latter  estate,  he  had  described, 
or  intended  to  describe  it  as  so  much  land,  he 
eould  not,  with  any  propriety,  speak  of  the 
Horse-pasture  estate  as  another  tract  of  land. 
It  will  hardly  be  said  that  the  devise  of  the  last 
tracts  passes  more  than  an  estate  for  life,  unless 
the  word  estate,  before  used,  can  be  transferred 
to  those  tracts,  so  as  to  impart  to  the  expres- 
sions there  used,  the  technical  meaning  given  to 
the  word  estate  where  it  stands  alone.  But  I 
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cannot  perceive  how  this  is  to  be  done  without 
supplying  words  not  used  by  the  testator,  and 
which  there  is  no  necessity  for  doing  in  order 
to  make  sense  of  the  clause  as  it  stands.  It 
would,  I  think,  be  going  too  far  to  supply  more 
than  is  necessary  to  make  each  devise  a  com- 
plete sentence,  and  then  to  introduce  the  prepo- 
sition "in"  for  the  purpose  of  making  sense  of 
the  whole.  Yet>  if  this  be  not  donOi  the  word 
estate  cannot,  in  respect  to  the  Horse-pasture 
and  the  Poison-field  tracts,  be  pressed  into  the 
service,  and  made  in  any  manner  to  fit  the  sen- 
tence. 

If  only  an  estate  for  life  in  the  Horse-pasture 
and  the  Poison-field  tracts  passed  to  George 
Gilmer,  it  will^  I  think,  be  very  difficult  to 
maintain  that  the  word  estate,  in  the  same  sen- 
tence, governed  by  the  same  verb,  and  coupled 
with  the  words  which  describe  those  tracts  of 
land,  can  be  construed  to  pass  a  fee. 

The  testator  certainly  uses  the  words  estate 
and  tract  of  land  as  synonymous  expressions, 
and  then  the  question  will  be,  whether  the  gen- 
erality of  the  first  shall  enlarge  *the  [*138 
plain  and  usual  import  of  the  latter  words,  or 
the  latter  restrain  the  technical  meaning  of  the 
former?  I  know  of  no  case  where  the  word  es- 
tate is  used  at  all,  in  which  its  general  import 
is  limited  and  restrained  hj  so  many  and  such 
strong  expressions  descriptive  of  the  land,  and 
totally  inapplicable  to  the  interest  of  the  testa- 
tor, as  in  the  present.  The  words,  the  estate 
called  Marrow-bone,  lying  in  Henry  coimty, 
containing,  by  estimation,  so  many  acres,  ex- 
cite, at  firsts  no  other  ideas  than  sudi  as  respect 
the  name  and  situation  of  the  land,  with  the 
number  of  acres  contained  in  it.  The  descrip- 
tion would  be  equally  aiccurate^  whether  the  in- 
terest ol  the  testator  were  a  fee,  or  a  term  for 
years. 

If,  then,  we  are  to  search  after  and  to  effect- 
uate the  intentions  of  men  supposed  to  be  un- 
acquainted with  legal  phrases,  and  are,  on  that 
account,  to  construe  tne  words  they  use  with 
indulgence,  I  think  we  shall  be  more  likely  to 
fulfill  this  duty  by  limiting  the  general  import 
of  a  technical  word,  which,  in  its  common  use, 
is  entirdy  equivocal,  and  is  rendered  partiou* 
larly  ambiguous  in  this  case  by  the  words  which 
immediately  attend  it,  than  by  giving  to  the 
words  tract  of  land,  a  meaning  which  they  do 
not,  in  themselves,  import,  and  are  seldom,  if 
ever,  used  to  express  more  than  a  local  descrip- 
tion of  the  thing  itself. 

As  the  opinion  of  a  majority  of  the  court  is 
in  favor  of  the  defendant  upon  the  construction 
of  the  will,  I  do  not  think  it  necessary  to  say 
anything  upon  the  doctrine  of  alienage,  as  that 
question  may  possibly  come  on  in  some  other 
case,  in  which  it  must  be  decided. 

Patebson,  J.  The  devise  in  the  will  of 
George  Harmer  was  intended  to  convey  some 
interest  in  the  Marrowbone  farm  to  George  Gil- 
mer; and  the  quantity'  of  interest,  whether  for 
life  or  in  fee,  is  the  question  now  to  be  consid- 
ered. It  is  a  fundamental  maxim,  upon  which 
the  construction  of  every  will  must  depend, 
that  the  intention  of  the  testator,  as  disdosed 
bv  the  vnll,  shall  be  fully  and  punctually  ear- 
ned into  effect,  if  it  be  mat  in  contradiction  to 
some  established  rule  of  law.  In  such  case  the 
intention  must  yield  to  the  rule.  This  intention 
is  to  be  colleeted  from  the  instrument  itself,  and 
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not  from  extrinsic  circumstances;  and,  there- 
134*]  fore,  the  *will  of  A.  can  afford  little  or 
no  aid  in  discovering  the  intention  and  ex- 
pounding the  will  of  B.  Indeed,  the  number 
of  cases  which  are  usually  dted  in  arguments 
on  devises,  tend  to  obscure  rather  than  to  illu- 
minate. When,  however,  a  particular  expression 
in  a  will  has  received  a  dennite  meaning,  hj  ex- 
press adjudications,  such  definite  meaning  must 
he  adhered  to,  for  the  sake  of  uniformitv  of  de- 
cision, and  of  security  in  the  disposal  of  landed 
property.  It  cannot  be  questioned,  that  the  word 
"estate"  will  carry  evervthing,  both  the  land 
and  the  interest  in  it,  unless  it  be  restrained  by 
particular  expressions;  for  estate  is  genus  ger^ 
eralisaimum,  and  comprehends  both  the  land 
and  the  inheritance.  1  Salk.  236;  6  Mod.  106; 
Pr.  Ch.  264;  2  P.  Wms.  524;  Cas  temp.  Tal- 
bot, 167;  1  Vez.  226;  2  Vez.  179;  i  Atk.  486; 
6  Burr.  2638;  1  Term  Rep.  411.  The  word  "es- 
tate" is  the  most  general,  significant,  and  op- 
erative, that  can  be  used  in  a  will,  and  ac- 
cording to  all  the  cases,  may  embrace  every  de- 
gree and  s>pecie8  of  interest.  If  the  word  "es- 
tate" stand  bv  itself,  as  if  a  man  devise  "all 
his  estate  to  A,"  it  carries  a  fee  from  its  estab- 
lished and  legal  import  and  operation.  Stand- 
ing thus  per  se,  it  marks  the  intention  of  the  tes- 
tator, passes  the  inheritance  to  the  devisee,  and 
controls  the  rule  in  favor  of  the  heir  at  law.  It 
is  true,  that  this  word,  when  coupled  with 
things  that  are  personal  only,  shall  be  re- 
strained to  the  personalty.  Nosoitur  a  aociis. 
The  word  "estate"  may  also,  from  the  particular 
phraseology,  connected  with  the  apparent  intent 
of  the  testaitor,  assume  a  local  form  and  habi- 
tation, so  83  to  limit  its  sense  to  the  land  itself. 
Here  uncommon  particularity  of  description  is 
requisite,  so  as  to  leave  the  mind  perfectly  sat- 
ised,  that  the  thing  only  was  in  contemplation, 
and  nothing  more.  A  description  merely  local 
cannot  be  extended  beyond  locality,  without  de- 
parting from  the  obvious  import  of  the  words; 
and  thus  making,  instead  of  construing,  the  will 
of  the  testator.  But  when  no  words  are  made 
use  of  to  manifest  the  intention  of  the  testator 
tiiat  the  term  "estate"  should  be  taken,  not  in 
a  general,  but  in  a  limited  signification,  then  it 
will  pass  a  fee;  because,  the  law  declares,  that 
it  designates  and  comprehends  both  the  subject 
and  the  interest.  Nay,  such  is  the  legal  import 
and  operation  of  the  word  "estate,"  that  it  car- 
ries a  fee,  even  when  expressions  of  locality  are 
annexed.  To  illustrate  this  position  by  appo- 
135*]  site  and  adjudged  *'cases:  If  a  man  in 
his  will,  says,  "I  give  all  my  estate  in  A,"  it 
has  been  head,  that  the  whole  of  the  testator's 
interest  in  such  particular  lands  passed  to  the 
devisee,  though  no  words  of  limitation  are  add- 
ed. 2  P.  Wms.  624.  So  the  word  "estate" 
was  held  to  carry  a  fee,  though  it  denoted  lo- 
cality, "as  my  estate  at  Kirby  Hall,"  2  Atk. 
37,  Tuffnel  v.  Page,  S.  C.  Bam.  Cha.  Rep.  9. 
On  which  Lord  Hardwicke  observed,  that  though 
this  is  a  locality,  yet  the  question  is,  whether 
it  is  such  a  locality  as  is  sufficient  to  show  the 
testator's  intention  merely  to  be  to  convey  the 
lands  themselves,  and  not  the  interest  in  them. 
He  was  of  opinion,  that  the  words  were  descrip- 
tive both  of  the  local  situation,  and  the  quan- 
tity of  interest.  And  in  Ihhetson  v.  Beckioitkf 
Lord  Talbot  observed,  that  the  word  "estate," 
in  its  proper,  legal  sense,  means  the  inherit- 
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anoe,  and  carries  a  fee.  Why,  indeed,  may  not 
locality  and  interest  be  connected,  and  the  same 
words  express  and  convey  both?  To  exclude  in- 
terest in  the  subject,  the  expressions  coupled 
with  the  word  "estate"  must  be  so  restrictive 
and  local  in  their  nature,  as  to  convey  solely 
the  idea  of  locality,  and  not  to  comprehend  the 
quantum  of  interest,  without  doing  violence  to 
the  words  and  intention  of  the  testator.  Be- 
sides, it  is  a  just  remark,  repeatedly  made  by 
Lord  Hardwicke  and  Lord  Mansfield,  that  where 
a  general  devise  of  land  is  narrowed  down  to 
an  estate  for  life,  the  intention  of  the  testator 
is  commonly  defeated,  because  people  do  not 
distinguish  between  real  and  personal  property; 
and,  indeed,  "common  sense  would  never  teach 
a  man  the  difference;"  and,  therefore,  judges 
have  endeavored  to  make  the  word  "estate,"  in 
a  will,  amount  to  a  devise  of  the  whole  interest, 
unless  unequivocal  and  strong  expressions  are 
added  to  restrict  its  general  signification.  It 
would  be  a  laborious  and  useless  task,  to  enter 
into  a  minute  and  critical  investigation  of  the 
^reat  variety  of  cases  which  bear  on  this  sub- 
ject. They  are  collected  in  a  note  by  the  editor 
of  Willes's  Rep.  296. 

From  the  whole  scope  and  complexion  of  the 
will  of  George  Harmer,  it  is  evident  to  my 
mind,  that  the  testator  intended  to  dispose  of  aU 
his  property,  both  with  regard  to  the  quanti^ 
and  quality  thereof.  He  did  not  mean  to  die 
intestate  as  to  any  part  of  his  estate;  but,  on 
the  contrary,  it  was  his  manifest  intention  to 
leave  nothing  undisposed  by  his  will.  He  directs 
that  all  his  negroes,  *horses,  and  other  [*136 
property  be  s<Md,  &c.,  which  plainly  indicates 
what  his  intention  was  in  regard  to  the  lands 
which  he  had  previously  devised.  This  last 
clause  evinces  and  illustrates  the  meaning  of 
the  testator,  and  removes  every  particle  of  doubt 
from  my  mind,  as  to  the  true  construction 
which  ought  to  be  put  on  the  word  "estate." 
To  effectuate  this  intention,  the  term  "estate^ 
is  to  be  taken  in  its  largest  signification,  as 
comprehending  both  the  subject  and  the  inter- 
est, the  land  and  the  inheritance. 

Amidst  the  great  mass  of  cases  arising  on 
wills,  it  is  impossible  to  select  any  two  that  are 
exactly  similar.  The  variety  of  expressions  is 
infinite ;  and  it  is  from  the  language  that  we  are 
to  discover  the  intent.  The  same  word,  indeed, 
may  be  taken  in  a  different  sense  in.  different 
wills,  and  even  in  different  parts  of  the  same 
will,  owing  to  its  juxtaposition,  its  associa- 
tions, and  the  manner  in  which  it  is  placed  and 
used.  The  case  of  Bailia  v.  Oale,  in  2  Vez.  48, 
may  serve  to  elucidate  the  devise  under  review, 
in  more  points  than  one.  "I  give  to  my  son, 
Charles  Gale,  all  that  estate  I  bought  of  Mead, 
after  the  death  of  my  wife."  These  expressions 
seem  strongly  to  mark  locality  in  contradis- 
tinction to  interests.  But,  what  says  my  Lord 
Hardwicke?  "I  am  of  opinion,  that  both  the 
thing  itself,  and  the  estate,  property,  and  inter- 
est the  testator  had,  pass  by  the  devise.  Several 
questions  have  arisen  in  courts  of  law  and 
equity  on  devises  of  this  kind ;  but,  all  the  latter 
determinations  have  extended  and  leaned  as 
much  as  possible  to  make  words  of  this  kind 
comprehend,  not  only  the  thing  given,  but  the 
estate  and  interest  the  testater  had  therein. 
But,  it  is  objected,  the  pronoun  "my"  is  not 
added;  there  was  no  occasion  for  it.     It  was 
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irr  he  should  use  sueh  words  as  point  out 
the  whole  interest  in  the  land,  which  is  suffi- 
ciently done  bj  the  other  words;  for  he  bought 
of  Mead,  the  land  and  the  fee-simple  in  the 
land;  which  is  agreeable  to  the  construction  of 
the  word  estate,  beinff  sufficient  to  describe  the 
thing,  and  the  interest,  as  it  is  in  the  case  of  all 
m  estate."  So,  in  the  present  will,  the  words, 
"I  give  all  the  estate  called  Marrowbone,"  con- 
tain a  description  of  the  land,  and  the  interest 
in  it.  The  case  in  Vezey  is  particularly 
137*]  'applicable,  and  worthy  of  attention  in 
another  respect,  as  it  affords  a  complete  answer 
to  the  distinction  which  was  ingeniously  raised, 
and  attempted  to  be  sustained  between  the  im- 
port of  the  word  "my"  and  "the"  in  devises 
like  the  present.  The  counsel  for  Lambert  con- 
tended, tnat  the  word  the,  "all  the  estate,"  was 
descriptive  of  the  thing;  whereas,  the  word  my, 
"all  mv  estate,"  was  descriptive  of  the  interest 
as  well  as  of  the  thing.  But,  in  the  case  of 
Bailia  v»  Qale,  Lord  Hardwicke  held,  with 
ffreat  clearness,  that  there  was  no  difference 
between  a  devise  of  all  mv  estate  at  N.,  and 
a  devise  of  all  the  estate  at  N.;  and  that  a  fee 
passed  in  either  case.  Nor  ouffht  this  opinion 
to  be  considered  as  extrajudicial ;  for  the  coun- 
sel in  Ba%l%8  v,  Oale  insisted,  that  the  pronoun 
my  was  necessary  to  make  the  devise  carry  a 
fee;  and,  therefore,  it  claimed,  very  properly, 
the  notice  and  decision  of  the  court.  Accord- 
ing to  this  opinion,  a  devise  of  the  estate  called 
Marrowbone,  in  the  county  of  Henry,  must  have 

Srecisely  the  same  construction  and  effect,  as  a 
evise  of  all  my  estate  called  Marrowbone,  in 
the  county  of  Henry;  which,  it  appears  to  me, 
would  unquestionably  give  a  fee. 

Some  expressions  in  a  will,  as,  "I  give  my 
farm,  my  plantation,  my  house,  my  land,"  do, 
of  themselves,  contain  no  more  than  a  descrip- 
tion of  the  thing,  and  carr^  only  an  estate  for 
life,  because  unconnected  with  words  of  inherit- 
ance, or  other  words  of  a  similar  import.  For 
we  are  not  permitted  to  enlarge  the  estate  of  a 
devise,  imless  the  words  of  the  devise  itself  be 
sufficient  for  that  purpose.  In  the  present  de- 
vise, the  words,  "all  tne  estate  called  Marrow- 
bcme,"  are  competent  to  carry  the  degree  of 
interest  contended  for  on  the  part  of  the  defend- 
ant; and  this  construction  accords  with  the 
intention  of  the  testator,  as  disclosed  by  his  will. 
Whether  it  would  not  have  been  more  beneficial 
to  society  to  have  observed,  from  the  first,  the 
same  technical  phraseology  and  strictness  of 
legal  terms  in  devises,  as  in  conveyances  of 
landed  property,  is  a  question  which  may  amuse 
the  theoretical  jurist;  but  which,  as  judges,  we 
cannot  seriously  discuss;  for  it  is  a  leading 
Axiom  in  our  system  of  jurisprudence,  not  to  be 
138*]  shaken  by  judicial  authority;  ♦that  the 
intent  of  the  testator,  so  far  as  it  is  consistent 
with  the  principles  of  law,  must  be  attended  to, 
and  control  the  decision.  I  am,  therefore,  of 
opinion,  that  the  words,  "I  yive  to  George  Gil- 
mer fdl  the  estate  called  Marrowbone,  in  the 
county  of  Henry,"  give  a  fee,  being  descriptive 
eoualfy  of  the  quantity  of  interest,  and  lo<»tlity 
ox  the  thing  devised. 

CusHiNO,  J.  The  first  question  in  this  case 
Is,  whether  the  devise  to  George  Gilmer,  in  the 
will  of  George  Harmer,  made  in  1786,  carries 
a  fee  by  the  words,  "all  the  estate  called  Mar- 
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rowbone,  in  the  county  of  Henry,  containing,  by 
estimation,  2,585  acres  of  land,"  &c 

Wills  are  expounded  more  favorably,  to  cany 
the  intent  of  tne  testator  into  effect,  than  con- 
veyances at  common  law,  which  take  effect  in 
the  lifetime  of  the  parties;  wills  being  frequent- 
ly made  by  people  enfeebled  by  age  or  indisposi- 
tion, and  without  the  aid  of  counsel  learned  in 
the  law.  Therefore,  words  not  so  technical  for 
the  purpose,  have,  in  a  great  variety  of  cases, 
for  above  a  hundred  years,  been  construed  by 
the  judffes,  to  cariy  a  fee,  which  would  not  do 
so  in  a  deed. 

In  a  number  of  oases,  the  word  "estate"  has 
been  determined  to  comprehend  the  whole  in- 
terest in  the  land.  Among  those  adduced,  there 
are  several  which  appear  to  me  essentially  in 
point  to  the  present  case. 

In  the  case,  2  Lev.  91,  (a  case  which  has  since 
been  held,  by  good  judges,  to  be  good  law,)  a 
devise  of  "all  my  tenant  right  es&te,  at  B.  in 
Underbarrow,"  was  determined  to  import  a  fee. 

I  see  no  essential  difference  between  that  case 
and  this;  except  the  article  "the"  instead  of 
the  pronoun  "my,"  which,  in  common  senses 
and  in  the  opinion  of  Lord  Hardwicke,  makes 
no  difference.  "a11  the  estate,"  is,  at  leas^  at 
extensive  and  comprehensive  as  "all  my  estate." 

In  2  P.  Wms.  523,  the  words,  "all  my  lands 
and  estate  in  upper  Catesby,  in  Northampton- 
shire," were  adjudged  'to  carry  a  fee.  [*139 
That  agrees  with  Uie  case  at  bar,  except  that 
the  word  "lands"  precedes  "estate,"  whidi  I 
think  immaterial.  "Estate"  is  the  most  opera- 
tive word. 

In  the  case  of  Bailia  v.  Oale,  2  Vez.  48,  a 
devise  of  "all  that  estate  that  I  bouffht  of 
Mead,"  was  determined  by  Lord  Hardwicke  to 
be  of  a  fee.  This,  I  think,  is  substantially  like 
the  case  at  bar;  and  by  him,  that,  the  or  my, 
makes  no  material  difference.  Add  to  this, 
what  seems  to  make  the  point  conclusive,  the 
testator  appears  to  have  a  design  to  dispose  of 
his  whole  estate. 

The  other  cases  cited  do  not  appear  to  con- 
tradict these;  but,  varying  in  some  circum- 
stances, seem  not  so  directly  applicable;  yet, 
by  the  spirit  and  reasonings  attending  them, 
they  tena  to  confirm  the  rectitude  of  the  other 
decisions  which  are  more  directly  in  point. 

The  latter  part  of  the  devise  in  question,  of 
several  tracts  of  land  immediately  succeeding 
the  devise  of  "all  the  estate  called  Marrow- 
bone, in  the  coun^  of  Henry,"  &c,  if  consid- 
ered as  not  carrying  a  fee,  I  conceive,  would 
not,  however,  control  or  restrict  the  prior  part 
of  the  devise  of  "all  the  estate  called  Marrow- 
bone," Ac  Rather  than  that,  I  should  suppose 
the  former  part  would  carry  spirit  and  meaning 
to  the  latter.  But  that  is  not  necessary  now  to 
be  determined. 

The  first  point  being  determined  in  favor  of 
the  defendant^  the  former  judgment  must  be 
affirmed* 
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A  mortgage  of  chattels  In  Virginia  Is  void  as  to 
creditors  and  subsequent  purchasers,  unless  It  be 
acknowledged,  or  proved  bj  the  oaths  of  three  wlt> 
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nc— ei,  and  recorded  In  the  same  manner  as  eonvey- 
ances  of  land  are  required  to  be  acknowledged  or 
proved,  and  recorded. 

ERROR  to  the  dreuit  oourt  for  the  Distriet 
of  Columbia,  sitting  at  Alexandria,  in  an 
action  for  money  had  and  received,  to  recover 
from  the  defendant,  who  was  master  of  the 
schooner  Mississippi,  the  amount  of  freight 
received  hj  him  subsequent  to  the  mortgage  of 
the  said  schooner,  by  R.  &  J.  Hamilton  (the 
former  owners)  to  the  plaintiff. 

On  the  trial  of  the  general  issue,  the  plaintiff 
took  two  bills  of  exception,  and  the  verdict  was 
lor  the  defendant. 

The  first  bill  of  exceptions  stated  the  follow- 
ingfacts: 

That  the  plaintiff,  to  support  his  daim,  pro- 
duced a  deea  from  R.  &  J.  Hamilton,  by  which 
they  bargained  and  sold  to  the  plaintiff  the 
Bcnooner  Mississippi,  then  in  the  port  of  Alex- 
andria, and  the  cargo  of  the  ship  Hannah,  then 
at  sea,  as  security  to  indemnify  and  save  harm- 
less the  plaintiff,  as  indorser  of  their  notes,  to 
the  amount  of  10,000  dollars.  If  they  should 
indemnify  him  within  days  after  the 

arrival  of  the  cargo  of  the  ship  Hannah,  if  it 
should  arrive  before  the  return  of  the  schooner 
Mississippi  from  her  then  intended  voyage  to 
New  Orleans;  or,  if  the  careo  of  the  Hannah 
■hould  not  arrive  before  the  return  of  the 
schooner,  then  within  days  after  her 

return,  then  the  deed  should  be  void;  but,  if 
they  should  fail  to  indemnify  the  plaintiff 
within  the  periods  mentioned,  then  he  was  to 
sell  the  cargo  of  the  Hannah,  and  the  schooner 
and  cargo.  The  deed  also  contained  the  fol- 
lowinff  covenant:  "And  we  do  moreover  bind 
ourselves,  our  executors,  and  administrators, 
and  also  the  freight  and  inward  cargo  of  the 
said  schooner  Mississippi,  to  exonerate  the  said 
William  Hodgson  from,"  &c  "It  being  the 
true  intent  and  meaning  of  these  presents,  to 
bind  ourselves,  our  schooner  called  the  Missis- 
141*]  sippi,  her  tackle,  *apparel  and  furni- 
ture, her  freight  and  inward  cargo,  and  the 
eann)  of  the  ship  Hannah,  to  exonerate,"  Ac 

Ae  execution  of  the  deed  was  in  the  follow- 
ing form: 

"In  witness  whereof,  the  said  Robert  and 
James  Hamilton  have  hereimto  set  their  hands 
and  aflSxed  their  seals,  Uiis  fourth  day  of  May, 
1800.  RoBT.  &  Jas.  Hamilton,  (seal.) 

Signed,  sealed  and  delivered,    ) 
in  the  presence  of  ) 

CH.  SIMMS,  n 

James  D.  Lowby." 

''At  a  court  of  hustings,  held  for  the  town 
of  Alexandria,  the  6th  of  October,  1800,  this 
bill  of  sale,  from  Robert  and  James  Hamilton 
to  William  Hodgson,  was  proved  to  be  the  act 
and  deed  of  the  said  Robert  Hamilton  for  self 
and  for  James  Hamilton,  by  the  oaths  of 
Charles  Simms  and  James  D.  Lowry,  witnesses 
thereto,  iind  ordered  to  be  recorded. 

"G.  Dbnealb,  Olerk," 

The  plaintiff  also  produced  in  evidence  the 
register  of  the  schooner,  with  an  indorsement 
thereon  in  these  words,  "At  the  request  of  the 
within  named  Robert  and  James  Hamilton  and 
William  Hodgson,  merchants,  of  the  town  of 
Alexandria,  I  hereby  certify,  that  the  within 
mentioned  vessel  is  morigtiged  by  the  said 
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Robert  and  James  Hamilton  to  the  said  William 
Hodgson,  to  secure  the  payment  of  the  sum  of 
ten  thousand  dollars,  as  witness  my  hand,  this 
thirteenth  day  of  May,  one  thousand  ei^t  hun- 
dred. C^s.  Page,  Dy,  voUr." 

It  was  proved  that  the  said  register,  with  ths 
indorsement  thereon  as  aforesai(^  was  delivered 
to  the  defendant  previous  to  the  sailing  of  the 
said  schooner.  Tnat  *she  sailed  from  [*142 
Alexandria  to  New  Orleans  about  the  14th  of 
May,  1800,  from  New  Orleans  to  Jamaica,  and 
from  Jamaica  she  arrived  at  Alexandria  about 
the  27th  of  November,  1800;  at  which  tim^ 
and  not  before,  she  was  put  into  the  actual  pos- 
session of  the  plaintiff,  under  a  new  and  aoso- 
lute  bill  of  sale,  executed  by  Robert  and  James 
Hamilton  to  the  plaintiff,  at  that  time.  That 
the  defendant  received  the  freight  of  the  cam), 
carried  from  New  Orleans,  at  Jamaica.  No 
evidence  was  adduced  to  show  that  the  plain- 
tiff had  ever  gdven  notice  to  the  defendant  that 
he  should  look  to  him  for  the  freight  (other 
than  the  indorsement  on  the  register). 

On  the  part  of  the  defendant,  evidence  was 
adduced  to  prove  that  R.  &  J.  Hamilton,  on 
the  12th  May,  1800,  were  indebted  to  a  certain 
John  Haynes,  in  the  sum  of  384  dollars,  for 
wages  as  a  seaman,  previously  earned;  184  dol- 
lars  of  which  were  earned  on  board  the  said 
schooner,  and  200  on  board  another  of  their 
vessels.  That  being  so  indebted,  R.  Hamilton, 
on  the  13th  of  May,  1800,  ^ve  the  said  Havnes 
an  order  on  his  brother  James,  then  in  New 
Orleans,  statins  a  balance  of  384  dollars  to.be 
due  to  him,  with  some  interest,  and  requesting 
his  brother  to  pay  it.  That  on  the  same  day, 
they  were  indebted  to  the  defendant,  in  the 
sum  of  800  dollars,  for  wages  due  him,  as  mas- 
ter of,  and  disbursements  on  account  of,  the 
schooner,  on  a  previous  voyage,  which  sum  R. 
Hamilton  requested  his  brother  James,  at  New 
Orleans,  to  pay,  by  letter  of  that  date.  That 
the  defendant  received  his  sailing  orders  and 
instructions  from  R.  Hamilton,  in  the  name  of 
R.  &  J.  Hamilton,  on  the  14th  of  May,  1800, 
before  he  sailed  from  Alexandria.  That  the 
vessel  was  conducted  entirely  under  the  direc- 
tions of  R.  &  J.  Hamilton,  from  the  date  of  the 
mortgage,  on  the  4th  of  May,  1800,  until  the 
27th  of  November,  1800,  when  she  was  deliv- 
ered to  the  plaintiff. 

That  on  the  voyage  from  Alexandria  to  New 
Orleans,  the  defendant  met  James  Hamilton,  in 
the  river  Mississippi,  and  showed  him  the 
orders  in  favor  of  tne  defendant  and  of  John 
Haynes,  and  requested  payment.  That  James 
Hamilton  replied,  that  he  had  no  money  to 
satisfy  the  said  orders;  that  the  defendant 
*must  wait  until  the  vessel  earned  [*143 
enough  to  pay  them,  and  desired  the  defend- 
ant to  pay  them  out  of  the  first  mone^  the  ves* 
sel  should  earn,  by  freight  or  otherwise.  That 
the  vessel  proceeded  to  New  Orleans,  and  from 
thence  witn  a  careo  to  Jamaica,  where  the 
freight  was  received,  and  out  of  the  same  the 
defendant  paid  Haynes  the  384  dollars,  and  ap- 
plied 800  dollars  to  the  dischar^  of  his  owa 
claim.  That  the  vessel  then  sailed  from  Ja- 
maica, and  arrived  at  Alexandria  on  the  27thi 
of  November,  1800.  That  after  her  arrival, 
and  after  possession  delivered  to  the  plaintiff, 
the  latter  paid  the  expenses  and  disbursements 
of  the  voyage,  which  became  due  on  her  ar- 
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lival,  by  tlie  orders  of  the  defendant.  The 
plaintiff  also  insured  the  vessel  for  the  said 
voyage,  and  paid  the  premium  thereon,  after 
her  departure  for  New  Orleans.  It  was  also 
prored,  that  on  the  defendant's  return  to  Alex- 
andria with  the  vessel,  and  before  the  plaintiff 
took  ipossession  of  her,  and  received  his  abso- 
lute bill  of  sale  as  aforesaid,  the  defendant  ren- 
dered to,  and  settled  with,  R.  and  J.  Hamilton, 
an  account  current  of  the  expenses  and  profits 
on  the  said  voyage,  in  which  they  gave  credit 
for  the  order  in  favor  of  himself,  and  that  in 
favor  of  Haynes. 

Upon   this   statement  of  the   evidence,   the 

Slaintiff  prayed  the  court  to  instruct  the  jury, 
bat  he  was  entitled  to  recover  of  the  defend- 
ant the  sum  of  1,184  dollars,  thus  admitted  to 
have  been  received  for  freight,  and  applied  to 
the  discharge  of  the  two  orders;  which  the 
court  refus^  to  do,  and  directed  the  jury  to 
find  a  verdict  for  the  defendant,  if  they  found 
the  facts  to  be  as  stated. 

The  2d  bill  of  exceptions  stated  that  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
that  if  they  should  be  of  opinion,  from  the  evi- 
dence aforesaid,  that  the  defendant  received 
information  of  the  mortgage  from  Robert  Ham- 
ilton, before  the  schooner  sailed  upon  the  said 
voyage,  the  plaintiff  was  entitled  to  recover  the 
said  1,184  dollars,  which  the  court  also  refused 
to  do,  and  directed  the  jury,  as  before,  that 
their  verdict  ought  to  be  for  the  defendant. 

This  case  was  first  argued  at  February  term, 
1804. 

144*1  "February  27»  1804.  K  J.  Lee,  for  the 
plaintiff  in  error. 

The  law  of  mortgages  is  the  same  both  as  to 
land  and  personal  property. 

The  case  is  to  be  considered,  first,  upon  com- 
mon law  principles;  and,  second^  upon  the  stat- 
ute law  of  Virginia. 

First  point.  That  the  mortgagee  is  the  legal 
proprietor  of  the  mortgaged  subject;  and  as 
such,  he  is  entitled  to  receive  the  rents  and 
profits  after  notice  of  the  mortgage,  unless  the 
contrary  be  stipulated. 

The  mortgagee  of  lands  leased  becomes  enti- 
tled to  the  rent  from  the  time  of  executing  the 
conveyance;  for  the  rents  and  profits,  as  well 
as  the  land,  are  liable  for  the  debt. 

As  soon  as  the  conveyance  is  executed,  the 
estate  is,  in  law,  vested  in  the  mortgagee,  and 
his  power  to  take  actual  possession  exists  from 
that  moment.  For  these  principles,  see  Powell 
on  Mortgages,  79,  80,  81. 

The  moi^gagee  is  the  absolute  proprietor  and 
the  true  owner.    1  Vez.  361,  Ryall  v.  Rowles. 

If  lands  be  mortgaged  to  one,  the  interest  in 
them  is  in  the  mortgagee  before  forfeiture;  for 
he  has  purchased  the  lands  upon  a  valuable  con- 
sideration, as  the  law  will  intend;  and  though 
the  mortgageor  may  redeem  by  means  of  an 
agreement  between  the  parties,  if  he  does  not, 
tiie  estate,  in  law,  is  absolute,  without  anv 
other  act  to  be  done,  to  pass  the  estate;  al- 
though the  mortgageor  has  in  him  the  equity  of 
redemption.     15  Vin.  Abr.  44. 

A  mortgage  is  defined  to  be  the  appropria- 
tion of  a  specific  thing  to  certain  purposes.  It 
does  not,  in  the  case  of  a  mortgage,  require  the 
delivery  of  the  article,  in  order  to  transfer  the 
sight  and  title  to  it. 

145*]  *A  mortgagee  of  real  property  may 
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bring  an  ejectment  to  get  possession  against  any 
person  in  possession;  and  may  also  bring  an 
action  for  the  mesne  profits;  so  he  may  bring 
trover  for  personal  property,  and  in  the  estima- 
tion  of  his  damages,  a  diarge  for  the  inter* 
mediate  produce  or  profits  of  the  article  convert- 
ed would  not  be  rejected,  but  would  be  taken 
intb  the  account.  So  he  may  bring  detinue,  with- 
out any  proof  of  possession  in  the  mort^^e. 

2d.  Possession,  upon  common  law  principles, 
is  not  necessary  in  order  to  give  title  in  the 
transference  of  property.  It  is  true,  that  pos- 
session in  the  vendor  after  the  transfer,  is  prima 
facie  evidence  of  fraud,  and  this  is  the  only 
effect  of  such  possession ;  but  as  to  the  proof  of 
fraud,  it  is  not  conclusive.  It  may  be  rebutted 
by  testimony  showing  the  transaction  bona  fide. 

The  only  use  in  aelivering  possession,  is  to 
prevent  strangers  being  deceived  by  a  false 
credit,  which  the  possession  in  the  vendor  is 
calculated  to  produce.  This  reason  cannot  be 
applicable  in  this  case  to  Butts;  1.  Because 
Butts  knew  of  the  mortgage;  2.  Because  the 
debt  due  to  him  from  the  Hamiltons  was  an 
antecedent  debt. 

If  the  Hamiltons  had  been  declared  bank- 
rupts, their  assignees  could  not  have  claimed 
the  vessel  or  the  freight;  because  both  were 
pledged  as  a  security  to  Hodgson.  See  the 
bankrupt  law  of  the  United  States. 

Upon  common  law  principles,  the  mortgagee 
must  be  considered  as  the  legal  proprietor  of 
the  vesseL 

3d.  But  the  act  of  the  legislature  of  Virginia 
places  the  question  beyond  a  doubt,  and  proves 
that  possession  is  not  necessary  to  constitute 
the  ownership.  See  Virginia  Laws,  167,  Revised 
Code  of  1802,  1  Wash.  177. 

The  legal  owner  of  the  vessel  is  entitled  to  re- 
ceive the  freight.    Marshall  on  Insurance,  93. 

*The  mortgagee  of  a  vessel  in  a  late  [*146 
case  has  been  considered  as  the  owner,  and  as 
such,  liable  for  repairs  done  to  her  before  he 
received  actual  possession.  7  Term  Rep.  306. 
In  this  case  the  decision  in  Ohinnery  v.  Black' 
bume,  1  H.  Bl.  Rep.  117,  is  not  considered  as 
correct. 

The  two  cases  of  Jackson  v.  Vernon^  1  H.  BL 
114,  and  Chinnerv  v.  Blackhume,  which  will  be 
relied  on  by  the  defendant,  will,  upon  examina- 
tion, be  found  not  to  meet  the  question  which 
arises  in  this  case. 

In  the  case  of  Jackson  v.  Vernon,  the  ques- 
lion  was,  whether  the  mortgagee  was  liable  for 
the  repairs  to  the  ship;  it  was  decided  he  was 
not,  because,  the  mortgageor  himself  ordered  the 
repairs;  as  the  person  who  makes  repairs  on  a 
ship,  has  a  claim  on  the  person  ordering  them, 
it  was  supposed  the  credit  was  given  io  him, 
and  upon  this  ground  it  was  held  the  mortgagee 
was  not  liable. 

In  the  case  of  Ohinnery  v,  Blaekhume,  Mer- 
ryfield  acted  as  the  owner;  he  navi^ted  the 
vessel,  and  made  all  contracts  about  her,  from 
London  to  Antigua.  He  was  on  board  of  her 
on  the  voyage,  and  at  Antigua  gave  the  com- 
mand of  the  vessel  to  another  captain;  he  also 
insured  the  vessel;  and  at  Antigua  acted  per- 
sonally in  command  of  the  ship.  This  is  not 
like  the  case  at  bar;  for  in  this,  Hamilton  did 
not  furnish  the  vessel,  or  man  her  after  the 
mortgage,  nor  did  he  insure  her;  but  Hodgson 
did  the  last  act.    But  both  cases  are  doubted  in 
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the  case  7  Tenn  Rep.  306,  and  by  Abbott,  16, 
who  says,  they  do  not  furnish  a  case  for  the 
decision  of  the  question,  who  is  entitled  to  the 
freight,  which  a  case  of  a  contract  made  by  the 
master  in  that  character  will ;  which  is  our  case. 

There  is  a  distinction  in  a  court  of  equity  «nd 
a  court  of  law,  where  the  mortgageor  acts  as  the 
master  of  the  vessel.  In  the  court  of  equity,  he 
is  considered  as  owner ;  but  not  so  in  a  court  of 
law.  Marsh.  452,  453.  Hamilton  never  acted 
as  master. 

147*]  ♦4th.  The  contract  in  words,  binds 
and  includes  the  freight.  To  which  it  is  ob- 
jected, that  future  freight  is  too  remote  an  in- 
terest to  be  transferred;  freight,  or  a  hope,  or 
expectation,  is  such  an  interest  as  may  be  in- 
sured; and^  if  insurable  it  may  be  granted. 

Goods,  as  well  as  their  expected  produce,  may 
be  granted.  Free  in  Chan.  285.  it  is  not  com- 
petent for  Butts,  who  claims  under  Hamilton, 
to  object  that  the  freight  is  not  included  or 
passed  by  the  deed.    Cowp.  600. 

5th.  The  objection,  that  Robert  Hamilton  ex- 
ercised authority  over  the  vessel,  by  giving  in- 
structions, is  not  of  any  weight,  in  the  mouth 
of  Butts;  because  Butts  had  a  full  knowledge  of 
the  lien  of  Hodgson ;  and  also,  because^  it  does 
not  appear  that  Hodgson  authorized  this  inter- 
ference. 

The  directions  of  James  Hamilton,  that  Butts 
was  to  wait  until  the  vessel  earned  enough  to 
pay  him,  is  also  without  weight ;  because  James 
Hamilton  was  ignorant  of  the  arrangement 
which  his  partner  had  made;  and  of  which 
Butts  might  have  informed  him,  but  not  having 
done  so,  he  is  the  more  culpable. 

6th.  Hamilton  had  no  right  to  appropriate 
the  freight  to  any  other  person,  than  that  speci- 
fied in  nis  deed  of  mortgage.  If  he  had  not. 
Butts,  his  servant,  had  not. 

Butts  must  be  considered,  either  as  the  serv- 
ant of  Hamilton,  or  of  Hodgson ;  if  the  servant 
of  the  former,  and  undertakes  to  act  as  such, 
he  had  no  right  to  apply  the  money  in  the  man- 
ner he  did.  If  he  undertook  the  command  as 
Hodgson's  servant,  he  had  no  right  to  apply 
the  freight  to  the  payment  of  a  debt  due  from 
Hamilton. 

7th.  Butts  having  accepted  of  the  command 
of  the  vessel,  with  a  full  knowledge  of  the  lien 
upon  her,  and  her  future  freight,  he  tacitly 
consented  to  apply  the  freight  according  to  the 
agreement  between  Hamilton  and  Hodgson;  if 
148*]  he  intended  otherwise  at  the  •time,  he 
has  been  guilty  of  a  fraud  which  ought  not  to 
avail  him  in  a  court  of  law. 

8th.  The  captain  had  no  lien  for  his  800  dol- 
lars, due  for  his  own  wages  on  the  vessel.  The 
mate  had  no  lien  on  this  vessel  for  200  dollars, 
they  being  earned  on  board  of  a  different  vessel, 
and  in  a  different  voyage.  The  balance  of  the 
mate's  wages  was  only  184  dollars.  The  mate, 
by  accepting  an  order  on  James  Hamilton,  for 
384  dollars,  the  whole  of  the  wages  due  him, 
agreed  to  accept  payment  in  a  different  way 
from  the  usual  one ;  which  destroys  the  lien  on 
the  vessel  for  the  184  dollars.    Salk.  131. 

Besides,  for  this  184  dollars.  Butts,  as  the 
captain  of  the  vessel  when  it  was  earned,  was 
liable;  and  the  moment  he  paid  thnt  sum,  the 
mate's  lien  was  gone.  The  captain  has  no  lien 
<m  the  vessel  for  the  wages  he  pays  the  seaman 
but  has  on  the  freight,  for  the  wages  of  the  Voy- 
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age  in  which  the  fra^fat  wm  earned.  The  mate, 
by  assigning  the  bill  on  James  Hamiltco, 
could  not  assiffn  any  lien  he  had  on  the  vessd. 

9th.  As  to  uie  justice  of  the  case.  Hodgson 
has  paid-  the  seamen's  wages  for  the  voyage 
which  earned  the  freight;  and  Butts  is  to  re- 
ceive the  benefit. 

Jones,  contra.  First.  Am  to  the  ?alidity  of 
the  deed;  and, 

Second.  As  to  its  effect,  if  Talid. 

1st.  The  vessel  was  in  port  at  the  time  of  the 
deed,  and,  therefore,  (possession  not  having 
been  delivered,)  it  is  void  as  to  credtors.  The 
possession  is  dispensed  with  only  when  the  ves- 
sel is  at  sea.  1  Cooke's  B.  L.  339,  Stevens  v. 
Cole:  Id.  357,  Hall  v.  Qumey;  1  Wils.  260, 
Ryall  V,  Rolle,  and  the  case  of  Rueael  v.  HamU- 
ton,  in  this  court,  ante,  vol.  1,  p.  309. 

As  to  the  act  of  assembly,  if  the  deed  would 
have  been  bad  without  recording,  there  is  noth- 
ing in  the  act  to  make  it  good.  From  affirma^ 
tive  words,  a  negative  may  sometimes  be  im- 
plied, but  not  d  oonverao.  The  words  of  the  act, 
are,  "all  deeds  of  trust  and  mortgages  whatso- 
ever *shall  be  void  as  to  all  creditors  and  [*149 
subsequent  purchasers,  unless  they  shall  be  ao- 
knowled^;ed  or  proved,  and  recorded  according 
to  the  directions  of  this  act."  That  is  to  say, 
a  deed,  although  good  in  every  other  respect,  yet 
if  not  acknowle<^d  or  proved,  and  recoriied, 
shall  be  void.  It  cannot  possiblv  be  construed 
to  make  good  a  deed  which  would  have  been  be- 
fore fraudulent. 

2d:  The  deed  is  also  void  for  want  of  eon- 
taining  the  register  according  to  the  directions 
of  the  act  of  Congress,  vol.  2,  p.  147,  s.  14.  This 
act  is  mandatory,  and  if  the  construction  of  the 
act  of  assembly  contended  for  is  correct,  the 
register  is  necessary;  for  the  affirmative  words 
of  the  act  of  Congress  imply  a  negative  as 
strongly  as  the  act  of  assembly  implies  an 
affirmative. 

3d.  The  plaintiff  waived  this  deed,  by  taking 
possession  under  a  new  and  absolute  deed  of 
the  same  property,  before  the  mortgage  was 
forfeited,  and  before  he  had  exercised  any  right 
of  ownership.  This  new  deed  implies  a  new 
consideration,  and  that  a  new  bargain  was 
made,  bv  which  the  old  contract  was  waived. 

4th.  The  consideration  of  the  deed  was  in- 
demnity. A  mere  possibility  of  suffering  is  not 
a  sufficient  consideration  against  third  persons. 
It  is  onlv  good  between  the  parties. 

Second  point.  As  to  the  effect  of  the  deed, 
if  valid. 

The  plaintiff,  by  the  terms  of  the  deed  itself, 
could  not  meddle  with  the  schooner,  until 
days  after  her  return  from  her  then  intended 
voyage  to  New  Orleans,  and  a  failure  on  the 

Eart  of  the  mortgagors  to  indemnify  him;  and 
is  only  authority  then  would  be  to  sell  the 
vessel  and  cargo,  if  not  previously  sold  by  the 
mortgageors. 

If,  then,  the  defendant  did  know  of  the 
mortgage,  he  must  be  presumed  to  know  the 
whole  terms,  and  that  the  plaintiff  could  not  in- 
terfere till  long  after  his  return.  He  also  Imew 
that  before  a  forfeiture  of  the  mortgajB^,  and 
while  the  mortgageor  holds  the  possession,  the 
latter  is  to  be  considered  the  owner.  1  H.  BL 
114,  Jackson  v,  Vernon,  and  1  H.  Bl.  117,  Chin' 
nery  v.  Blackburn,  Even  in  the  case  of  lands,  a 
mortgageor  has  been  held  to  *be  a  free-  [*160 
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holder  and  entitled  to  vote  at  elections.  And 
the  mortgaeee  of  a  lease-hold  estate  cannot  be 
sued  by  the  lessor  as  assignee  of  tae  lessee,  until 
the  mortgagee  is  in  possession,  although  the 
mortgage  be  forfeited,  and  he  has  a  right  of 
possession.  Doug.  455,  Eaton  v.  Jacques; 
Doug.  22,  J^eec^v.  Hall 

The  mortgageors  had  a  right  to  receive  the 
frei£[ht,  and  if  so,  the^  had  a  right  to  appropri- 
ate it.  The  freight  is  not  like  rent,  which  is 
said  to  grow  out  of  the  land.  It  depends  upon 
a  mere  personal  contract.  If  thej  had  received 
the  freight,  their  receipt  would  have  been  good 
against  the  plaintiff. 

As  to  the  payment  of  the  expenses  of  the 
yoytise  by  the  plaintiff,  it  was  voluntary.  He 
haid  his  reasons.  He  made  a  new  contract,  and 
paid  the  money  after  he  had  possession  under 
nis  absolute  purchase  of  the  vessel. 

The  extra  judicial  doubts  of  Lord  Kenyon 
and  Abbott  cannot  control  the  strong  and  de- 
cisive cases  of  Jackson  v.  Vernon,  and  Ohinnery 
V,  Blackburn. 

As  to  the  covenant  respecting  the  freight,  it 
is  merely  a  personal  contract,  and  the  plaintiff 
trusted  to  the  personal  security  of  the  mort- 
gageors.  Even  if  they  had  sold  the  inward 
cargo,  the  plaintiff  could  not  recover  against 
the  vendees.  But  the  freight  was  not  even  a 
chose  in  action.  It  was  omy  a  possibility.  It 
was  not  in  being,  and,  therefore,  not  capa3}le  of 
a  legal  assignment. 

Swann,  in  reply.  The  vessel  was  of  less  value 
when  she  returned  than  when  she  was  mort- 
gaged, by  at  least  the  difference  of  the  freight. 
Hodgson  paid  the  expenses  of  the  voyage.  It 
is  equitable,  therefore,  that  he  should  receive 
the  freight.  The  defendant  had  no  lien  on  the 
vessel  or  freight. 

Two  questions  seem  to  arise  in  this  cause. 

1.  What  relation  does  the  mortgageor  stand 
In  to  the  mortgagee  ? 

2.  What  relation  does  the  defendant  stand  in 
to  both? 

151*]  *1.  By  the  English  law,  possession 
must  accompany  the  deed,  except  as  to  vessels 
at  sea.  But  here  possession  is  not  necessary,  if 
the  deed  be  proved  and  recorded  in  a  certain 
manner.  It  is  then  as  valid,  to  all  intents  and 
purposes,  as  if  possession  had  been  delivered 
with  the  deed. 

The  court  said  he  need  not  argue  that  point. 
It  had  been  settled.^ 

Swann.  What,  then,  are  the  rights  which 
it  conveys?  As  to  mortgages  of  lands,  the  law 
is  settled ;  but  not  so  in  the  case  of  a  mortgage 
of  a  ship.  In  England  it  is  settled,  that  a 
mortgagee  of  a  ship  in  possession,  is  entitled  to 
all  the  rights  of  property.  But  if  a  vessel  be 
mortgaged  while  at  sea,  some  doubts  have 
arisen.  B«t  here,  by  the  statute,  the  deed  has 
the  same  effect  as  if  possession  had  been  given. 
The  mortgagee,  therefore,  has  all  the  right  of 
property;  and  if  in  the  thing  itself,  he  has  it 
also  in  its  profits. 

But  this  is  not  a  mere  mortgage.  It  is  also 
an  assignment  of  the  freight  itself.  It  is  said 
to  be  the  general  tmderstanding,  that  the  mort- 
gageor shall  enjoy  the  profits  until  forfeiture, 
or  possession  given  to  the  mortgagee.     But  if 

1. — Probably  alluding  to  the  case  of  Olairbome 
«.  Sm.  1  Wash.  177. 
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the  mortgageor  covenants  expressly  that  the 
mortgagee  should  receive  the  profits,  this  de- 
stroys the  tacit  presumption  that  the  mortga- 
geor should  receive  them.  At  best,  a  mo.rtga- 
geor  is  only  "like  a  tenant  at  will,"  and  the 
mortpigee  may  put  an  end  to  his  right  of  tak- 
ing the  profits,  whenever  he  pleases.  He  has  the 
legal  title  to  the  rent.  Doug.  282,  Moss  v.  Gal- 
imore.  But  it  is  said  that  the  freight  was  not 
in  esse,  and,  therefore,  could  not  be  the  subject 
of  an  assignment.  But  if  the  covenant  does  not 
operate  as  an  assignment  of  the  freight,  it  is 
sufficient  to  destroy  the  tacit  understanding 
that  the  mortgageors  were  to  receive  and  might 
dispose  of  it  as  they  pleased. 

2.  In  what  relation  does  the  defendant  stand 
to  the  other  parties? 

Here  was  no  fraud  on  him.  He  had  notice 
of  the  mortgage,  and  the  appropriation  of  the 
freight  to  secure  'the  plaintiff,  before  [*152 
the  vessel  sailed.  He  took  an  order  for  his 
money  on  James  Hamilton;  which  shows  that 
when  he  sailed,  he  did  not  depend  upon  the 

Srofits  of  this  voyage,  as  to  his  claim  of  800 
ollars.  If  he  had  any  lien  on  the  freight,  it 
was  only  for  his  wages  arising  during  the  same 
voyage.  If  there  was  any  fraud,  it  was  on  his 
side.  He  never  disclosed  his  claim  to  the  plain- 
tiff before  he  sailifd,  nor  after  his  return,  until 
the  plaintiff  had  paid  the  expenses  of  the  voy- 
age. The  record  of  the  mortgage  was  notice 
to  him,  even  if  we  had  not  proved  actual  knowl- 
edge on  his  part.  The  mortgageors  and  the  de- 
fendant, as  their  agent,  were  trustees  for  the 
plaintiff. 

.  If  a  mortgagee  of  lands  chooses  to  lay  by, 
and  not  demand  the  rents,  and  the  tenants  pay 
them  to  the  mortgageor,  they  shall  be  protected. 
But  why?  Because  they  had  not  notice.  But 
if  they  pay  the  rent  to  the  mortgageor  after 
notice  from  the  mortgagee,  they  pay  in  their 
own  wrong.  This  is  the  case  of  the  defendant. 
He  knew  that  the  mortgageors  had  no  right  to 
appropriate  the  freight. 

February  28,  1804.  Mabshatj.,  Ch.  J.,  men- 
tioned to  the  counsel,  that  the  Court  had  doubts 
whether  the  mortgage  was  not  void,  for  want 
of  three  witnesses,  under  the  act  of  assembly. 
Revised  Ck>de,  p.  165,  for  regulating  conveyan- 
ces. They,  therefore,  continued  the  cause,  to 
ascertain  whether  any,  and  what  decisions,  has 
been  made  in  Virginia  upon  that  point. 

February  25,  1805.  E.  J.  Lee,  for  the  plain- 
tiff in  error.  The  question  now  is,  is  it  neces- 
sary that  the  mortgage  should  be  prdved  by 
three  witnesses? 

Bv  the  second  member  of  the  second  section 
of  the  statute  to  prevent  frauds  and  perjuries, 
it  is  declared,  "if  a  conveyance  be  of  goods  and 
chattels,  and  be  not,  on  consideration,  deemed 
valuable  in  law,  it  shall  be  taken  to  be  fraudu- 
lent within  that  act,  unless  the  same  be  by  will 
duly  proved  and  recorded,  or  bv  deed  in  writing 
aclmowledged  or  proved;  if  the  same  deed  in- 
clude lands  *alsOy  in  such  manner  as  [*153 
conveyances  for  lands  are  directed  to  be  proved 
and  recorded,  or  if  the  conveyance  be  of  goods 
and  chattels  only,  then  acknowledged  or  proved 
by  two  witnesses  in  the  |;eneral  court,  or  the 
court  of  the  county  in  which  one  of  the  parties 
live,  within  eight  months,  or  unless  possession 
shall  really  and  bona  fide  remain  with  the 
donee,"  &c. 
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By  this  Imw,  if  the  ooliTeyanoe  ii  of  goods 
and  chattels  for  a  consideration  not  deemed 
Taluable  in  law,  and  is  proved  hj  two  witnesses, 
or  possession  is  with  the  donee,  it  gives  a  title. 

From  this  part  of  the  act»  the  natural  and 
only  inference  is,  that  if  a  eonyeyance  is  for  a 
consideration  deemed  yalnable  in  law,  it  must 
be  valid,  and  transfer  property  as  absolutely  as 
a  conveyance  for  a  consideration  not  deemed 
valuable,  proved  by  two  witnesses. 

The  latter  part  of  this  section  includes  a 
mortgage,  or  any  other  conveyance  witii  a  con- 
dition or  limitation. 

The  first  branch  of  the  second  section  de- 
clares that  all  conveyances  not  made  with  a 
view  to  defraud  creators  or  purchasers,  are 
good,  and  does  not  require  its  oeing  recorded. 

The  third  section  of  this  act  refers  to  the  first 
branch  of  the  second  section,  both  being  taken 
from  the  statute  of  Elizabeth. 

The  whole  of  the  fourth  section  of  the  act 
regulating  conv^ances,  relates  to  four  different 
objects:  1st.  An  estate  of  freehold  in  lands; 
2d.  An  estate  of  inheritance  in  lands;  3d.  An 
estate  for  a  term  of  years  in  lands;  4th.  Deeds 
of  settlement  upon  marriage,  wherein  lands, 
slaves,  money,  or  other  personal  thing,  shall  be 
settled  or  covenanted  to  be  left,  or  paid  at  the 
death  of  the  party,  or  otherwise,  and  all  deeds 
of  trust  or  mortgages  whatsoever,  that  is,  the 
consideration  of  which  is  marriage,  or  which 
relate  to  lands.  These  general  words  are  to  be 
construed  as  referring  to  the  previous  subject 
matter  of  this  section,  and  of  uie  previous  sec- 
tions. 

154*]  *If  the  act  against  frauds  and  pet- 
juries  include  not  this  deed,  then  we  are  to  in- 
quire what  was  necessary  at  common  law  to 
pass  a  title  to  property. 

Personal  property  at  the  common  law  might 
be  acquired,  the  books  say,  in  twelve  different 
ways.  Among  them,  one  is  by  grant  or  con- 
traict.  A  contract  is  an  agreement,  upon  a  suffi- 
cient consideration,  to  do  or  not  to  do  a  par- 
ticular thing. 

No  particular  form  is  prescribed  as  to  mak- 
ing the  contract,  whether  it  must  be  in  writing 
or  otherwise;  it  is  sufficient  if  the  contract  is 
proved. 

And  all  persons  who  have  notice  of  the  con- 
tract are  bound  by  it.  If  A.  sell  to  B.  verbally, 
in  the  presence  of  C,  a  horse,  and  C.  after- 
wards buy  the  same  horse  of  A.,  will  it  be  said 
0.'s  title  is  good? 

No;  because  the  contract  with  B.  transfers 
the  property.    2  Black.  447,  448. 

The  contract  for  the  freight  is  good;  the  law 
does  not  require  a  contract  to  pay  money  out  of 
a  particular  fund  to  be  recorded. 

The  whole  tenor  of  the  act  for  regulating  con- 
veyances shows  that  it  relates  to  real  estate 
only,  except  in  the  single  case  of  marriage  set- 
tlements, which  are  specially  provided  for. 

But  there  is  another  error  apparent  in  the 
record. 

The  plaintiff  paid  to  the  defendant  the  sea- 
men's wages,  upon  the  faith  of  receiving  the 
freight.  If  he  was  not  entitled  to  receive  it,  he 
has  paid  those  wages  by  mistake,  and  may  re- 
cover them  back  in  this  action  against  the  de- 
fendant, to  whose  orders  they  were  paid. 

Swann,  on  the  same  side.  The  fourth  seo- 
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tion  of  the  act  for  regulating  conveyances 
that  all  deeds  of  trust  and  mortga^s  wf 
ever,  shall  be  void,  unless  they  smdl  be 
ed  according  to  the  directions  of  that  act; 
is,  in  the  counter  where  the  'land  con'  .  ,^ 
lieth."  Where,  then,  is  a  deed  of  mere  peraooil 
property  *to  be  recorded?  This  shows,  [*15S 
that  the  legislature  meant  only  deeds  of  trwA 
and  mortgf^^  of  land. 

C  Lee,  on  the  same  side,  contended,  tliEl 
there  was  no  statute  respecting  conveyances  of 
personal  property  on  valuable  consideration. 
The  statute  of  nauds  spNeaks  only  of  conv^ 
ances  made  on  consideration,  not  deemed  valor 
able  in  law.  The  word  good  consideration,  is 
the  3d  section,  means  valuable  consideration 
otherwise  it  would  be  repugnant. 

Jones,  contra.  It  is  contended,  now,  that  if 
the  mortgage  is  void,  and  the  plaintiff  had  no 
right  to  receive  the  freight,  he  nas  paid  the  ex- 
penses of  the  voyage  by  mistake,  and  can  re- 
cover upon  that  ground.  But  there  is  no  evi- 
dence that  the  expectation  of  the  freight  waft 
his  motive  for  paying  those  expenses.  On  the 
contrary,  he  did  not  pay  them  until  after  he 
had  taken  possession  of  the  vessel,  imder  a  new 
contract,  as  an  absolute  purchaser.  The  record 
does  not  state  how  much  he  disbursed,  and, 
therefore,  we  cannot  say  how  much  he  is  enti- 
tled to  recover  back,  even  if  he  is  entitled  to  re- 
cover any  thing.  But  the  defendant  never 
received  the  money  from  the  plaintiff  for  those 
disbursements.  It  is  true  he  gave  orders  to  the 
plaintiff  to  pay,  but  those  orders  were  not  for 
his  own  use^  and  he  never  actually  received  the 
money. 

March  2,  1805.  Maiwwat.Ti»  Oh,  J,,  delivered 
the  opinion  of  the  Court. 

This  suit  was  instituted  to  recover  the  freight 
of  a  vessel  of  which  the  plaintiff  was  a  mortga* 
gee.  Upon  inspecting  the  deed,  which  is  the 
foundation  of  the  action,  it  appears  to  have 
been  admitted  to  record,  on  the  oath  of  only 
two  subscribing  witnesses.  This  suggested  the 
preliminary  question,  whether  a  de^  of  mort- 
gage, so  recorded,  was  not  absolutely  void  aa 
to  creditors  and  subseouent  purchasers  T  This 
question  depends  on  the  construction  of  two 
acts  of  the  legislature  of  Vir^nia.  Tue  first  is 
entitled  "An  act  for  regulatinff  conveyances.* 
The  4th  section  of  that  act  is  in  these  words: 
*"A11  bargains,  sales,"  Ac  The  first  [*156 
member  of  the  sentence  relates  to  lands  only; 
the  second  to  marriage  settlements,  wherdn 
either  lands  or  persoiuil  estate  should  be  set- 
tled ;  and  the  third  relates  to  deeds  of  trust  and 
mortgages.  Terms  descriptive  of  personal  es- 
tate are  omitted,  but  the  word  'Srhatsoever* 
would  certainly  comprehend  a  mortgage  of  a 
personal  chattd,  as  well  as  of  lands,  if  not  re- 
strained by  other  words  manifestii%  an  intent 
to  restrain  them. 

It  is  ftWied  that  this  intent  is  dearly  mani- 
fested. The  whole  act  relates  to  real  estate, 
except  that  part  of  it  which  respects  marriage 
settlements.  Its  title  is  "An  act  concerning 
conveyances,**  and  all  its  provisions  are  adapted 
(to  the  conveyance  of  lands,  except  in  the  par- 
ticular case  of  marriase  settlements;  ana  im 
that  case,  the  act  provides  expressly  for  record- 
ing a  settlement  of  chattels.  This  act,  it  is 
said,  contains  no  "directions"  for  recording  a 
deed  of  trust  or  mortgage  for  a  personal  thin|^ 
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consequentlj,  tueh  deed  cannot  be  with- 

le  first  section  of  the  act  respects  convey- 

of  lands  only,  and  directs,   that  thev 

be  acknowledged  or  proved  by  the  oath 

iree  witnesses  in  the  general  court,  or  court 

[the  district,  county,  city  or  corporation  in 

Ich  the  landjB  lie. 

le   second    respects   marriage   settlements, 

directs,  that  if  lands  be  conveyed  or  cove- 

ited  to  be  conveyed,  they  shall  be  proved  and 

>rded  in  the  same  manner  as  had  been  pre- 

ribed  in  the  first  section;  but  if  only  slaves, 

>ney,  or  other  personal  thing  be  settled,  the 

id  is  to  be  proved  and  recorded  before  the 

of  the  district,  county  or  corporation  in 

dch  the  party  dwells,  or  ms  aftmirards  di- 

!ted. 

The  third  section  relates  only  to  the  proving 
id  recording  of  livery  of  seizin. 
Then  follows  the  fourth  section,  which  re- 
tires, among  other  enumerated  conveyances, 
it  "all  deeds  of  trust  and  mortgages  whatso- 
rer"  shall  be  void  as  to  creditors  and  subse- 
tent  purchasers,  if  not  acknowledged  or  proved, 
id  recorded  "according  to  the  directions  of 
l57»]  'the  act."  There  being  no  "directions" 
rhich  are  applied  to  mortgages,  unless  lands 
conveyed  in  them,  it  has  been  argued  that 
such  mortgages  only  as  convey  lands  are  com- 
prehended within  the  act. 

The  act,  it  must  be  acknowledged,  is  very 
obscurely  penned  in  this  particular  respect,  and 
there  is  so  much  strength  in  the  argument  for 
confining  it  to  mortgages  of  lands,  that,  if  a 
mortgage  of  a  personal  chattel  could  be  brought 
within  the  provisions  of  any  other  act,  the  court 
would  be  disposed  to  adopt  the  construction 
contended  for. 

The  plaintiff  insists  that  such  a  mortgage  is 
eomprenended  in  the  2d  section  of  the  "Act  to 
prevent  frauds  and  perjuries." 

That  act  avoids  fraudulent  conveyances;  and 
declares,  that  deeds  of  personal  chattels,  not 
upon  a  valuable  consideration,  where  the  pos- 
Bession  remains  with  the  donor;  or  a  reservation 
of  interest  in  the  donor,  where  possession  passes 
to  the  donee,  shall  be  fraudulent  and  void, 
unless  proved  and  recorded  according  to  the 
directions  of  the  act.  A  mortgage  made  on  a 
valuable  consideration  would  be  very  clearly 
excluded  from  the  2d  section,  although  the  act 
contained  nothing  further  on  the  subject.  But 
to  remove  the  possibility  of  doubt,  the  3d  sec- 
tion declares,  that  the  act  shall  not  extend  to 
any  conveyance  made  "upon  good  considera- 
tion and  bona  fide." 

The  meaning  of  the  word  "good,"  in  the 
statute  of  frauds,  is  settled  to  be  the  same  with 
^Sraluable." 

It  is,  therefore,  perfectly  dear,  that  the  case 
is  altogether  omitted,  or  is  provided  for  in  the 
act  concerning  conveyances.  In  a  country 
where  mortgages  of  a  particular  kind  of  per- 
sonal property  are  frequent,  it  can  scarcely  be 
•apposed  that  no  provision  would  be  made  for 
•o  important  and  interesting  a  subject.  The  in- 
conv^ence  resulting  from  the  total  want  of 
0ach  a  provision  woiSd  certainly  be  great;  and 
the  court,  therefore,  ought  not  to  suppose  the 
ease  to  be  entirelv  omitted,  if  there  be  any  leg- 
islative  act  which  mav  fairly  be  oonsimed  to 
158*1  ^comprehend  ik  Ths  act  oonoeming 
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conveyances,  although  not  penned  with  that 
clearness  which  is  to  be  wisned,  does  yet  con- 
tain terms  which  are  sufficient  to  embrace  the 
case,  and  the  best  judicial  opinions  of  that 
state  concur  in  this  exposition  of  it. 

Although  the  point  was  not  directly  decided 
in  the  case  of  HUl  v,  Claiborne,  the  court  of 
appeals  appear  to  have  proceeded  on  this  con- 
struction ;  and  Judge  Tucker,  in  discussing  this 
subject,  avows  the  same  opinion. 

Upon  a  consideration  of  the  acts  on  this  sub- 
ject. Butts  being  a  creditor,  it  is  the  opinion  of 
tue  Court,  that  the  deed  of  mortgage,  in  the 
proceedings  mentioned,  was  void  as  to  him. 

The  counsel  for  the  plaintiff  contends,  that, 
although  the  mortgage  deed  be  void,  yet  Hodg- 
son is  entitled  to  recover,  because  he  has  paid 
money  to  the  order  of  Butts,  imder  the  mis- 
taken opinion  that  he  was  entitled  to  the 
freiffht. 

This  allegation  is  not  made  out  in  point  of 
fact.  Hodgson  was  in  possession  of  the  vessel 
as  the  absolute  purchaser  before  he  paid  for  the 
disbursements  he  is  now  endeavoring  to  recover. 
It  does  not  appear  that  he  paid  these  disburse- 
ments in  the  confidence  of  receiving  the  f reight» 
or  that  he  was  not  compellable  to  pay  them  as 
owner  of  the  vessel.  The  freight  haxl  previously 
been  applied  by  Butts,  under  the  authority  of 
the  Hamiltons,  to  the  payment  of  a  debt  due  to 
himself.  He  had  a  rignt,  as  a  general  creditor, 
to  retain  that  freight  as  against  the  original 
owners,  or  their  assignee. 

The  Court  is  of  opinion,  that  the  judgment  of 
the  circuit  court  is  to  be  affirmed  with  oostib 
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No  appeal  or  writ  of  error  lies  in  a  criminal  case, 
from  the  Judgment  of  the  drcoit  court  of  the  Dis- 
trict of  Colombia. 

Quare,  whether  the  act  of  Congress,  abolishing 
the  fees  of  Justices  of  the  peace,  in  the  District  of 
Columbia,  can  affect  those  Justices  who  were  In  com- 
mission when  the  act  was  passed  t 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Washington,  upon  a 
judgment  in  favor  of  the  traverser,  on  a  de- 
murrer to  an  indictaient  for  taking  unlawful 
fees  as  a  justice  of  the  peace  for  the  county  of 
Washington. 

The  indictment  was  as  follows,  viz. :  "United 
States,  District  of  Columbia  and  county  of 
Washington,  to  wit: 

"The  jurors  for  the  United  States,  for  the 
District  of  Columbia,  and  county  of  Washing- 
ton aforesaid,  upon  their  oath  present,  that 
Benjamin  More,  late  of  the  county  of  Washing- 
ton aforesaid,  gentleman,  on  the  10th  dav  of 
December,  hi  the  vear  of  our  Lord  one  thou- 
sand eight  hundred  and  two,  then  beiiu^  one  of 
the  justices  of  thepeace  of  the  United  States, 
for  the  coun^  of  Washington  aforesaid,  at  the 
county  of  Washinjeton  aforesaid,  by  color  of 
his  said  office,  umawfully  and  unjustly  did 

1. — ^Present,  Msrsbsll.  O.  /./  Cashln|L  Paterson, 
ictoo.  and  Johnson,  /mmoss. 
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demand,  extort,  receive  and  take,  of  and  from 
one  Richard  Spalding,  constable,  acting  for  and 
on  behalf  of  one  Joseph  Hickman,  the  sum  of 
twelve  cents  and  a  half  cent,  lawful  current 
money  of  the  United  States,  for  and  as  his  fee, 
for  executing  and  doinf  the  duties  of  his  said 
office,  to  wit,  for  ren&ring  and  giving  judg- 
ment upon  a  warrant  for  a  small  debt,  in  a  case 
between  the  said  Joseph  Hickman,  plaintiff, 
and  one  Joseph  Dove,  defendant,  in  contempt 
of  the  law,  to  the  great  damage  of  them  the  said 
Richard  Spalding  and  Joseph  Hickman,  and 
against  the  peace  and  government  of  the  United 
States.  ''John  T.  Mason, 

United  States  Attorney  for 
the  District  of  Columbia," 
160*]     *To  this  indictment  there  was  a  gen- 
eral demurrer  and  joinder,  and  judgment  in 
the  court  below  for  the  traverser,  at  July  term, 
1803.* 


*Mason,  Attorney  for  the  United  [*161 
States  for  the  District  of  Columbia.  The  act 
of  Congress  of  February  27,  1801,  ♦vol.  [*162 
5,  p.  271,  s.  11,  declares,  "that  there  shall  be 
appointed  in  and  for  each  of  the  said  counties, 
(in  the  District  of  Columbia,)  *such  [*163 
number  of  discreet  persons,  to  be  justices  of 
the  peace,  as  the  President  of  the  United 
Stat^  shall,  from  time  to  time,  think  expe- 
dient, to  continue  in  office  five  *years.  [*164 
And  such  justices,  having  taken  an  oath  for 
the  faithful  and  impartial  discharge  of  the 
duties  of  the  office,  snail,  in  all  matters  civil 
and  criminal,  and  in  whatever  'relates  [*165 
to  the  conservation  of  the  peace,  have  all  the 
powers  vested  in,  and  shall  perform  all  the 
duties  required  of,  justices  of  the  peace,  as  in- 
dividual magistrates,  by  the  laws  herein  before 
continued  in  force  in  those  parts  of  the  said 
district  for  which  they  shall  have  been  reapeo* 


1. — In  the  court  below,  the  opinions  of  the 
judges  were  delivered  to  the  foUowine  effect: 

CBA.MCH,  J.  The  question  to  be  decided  upon  this 
demurrer  is.  whether  the  act  of  Congress,  for  abol- 
ishing the  fees  of  justices  of  the  peace,  in  the  Dis- 
trict of  Columbia,  can  affect  those  justices  who 
were  in  commission  before,  and  at  the  time  when 
that  act  passed,  and  who  accepted  their  commis- 
sions, while  those  fees  were  legally  annexed  to  the 
olBce. 

The  points  made  In  the  argument  of  this  cause 
are  important,  and  some  of  them  not  altogether 
clear  of  doubt. 

it  has  been  contended  that  Congress,  in  legislat- 
ing for  the  District  of  Columbia,  are  not  bound  by 
any  of  the  prohibitions  of  the  constitution. 

But  tills  IB  a  doctrine  to  which  I  can  never  as- 
sent Can  it  be  said,  that  Congress  may  pass  a  bill 
of  attainder  for  the  District  of  Columbia?  That 
Congress  may  pass  laws  eco  post  facto  in  the  dis- 
trict, or  order  soldiers  to  be  quartered  upon  us  in 
a  time  of  peace,  or  make  our  ports  free  ports  of  en- 
try, or  lay  duties  upon  our  exports,  or  take  away 
the  right  of  trial  by  jury  in  criminal  prosecutions? 

Yet,  all  this  they  may  do,  if.  In  legislating  for  the 
District  of  Columbia,  they  are  not  restricted  by 
the  express  prohibitions  of  the  constitution.  The 
words  must  oe  positive  and  strong  indeed,  to  jus- 
tify such  a  construction.  The  only  clause  from 
which  such  an  inference  can  possibly  seem  to  flow, 
Is  that  which  says,  ''Cougress  shall  have  power  to 
exercise  exclusive  legislation  in  all  cases  whatso- 
ever, over  such  district,"  &c. 

But  the  whole  instrument  is  to  be  taken  together, 
and  every  part  is  to  be  made  consistent  with  the 
residue,  if  possible.  That  Congress  may  legislate 
'*ln  all  case  whatsoever,  over  such  districts,'*  &c.  is 
the  general  proposition,  and  the  prohibitions  are  the 
exceptions.  The  true  construction  is,  that  Congress 
may  legislate  for  os.  in  all  cases  where  they  are 
not  prohibited  by  other  parts  of  the  constitution. 
The  express  commands  of  the  constitution  operate 
as  prohibitions  of  every  thlug  repugnant  to  such 
commands.  In  every  case,  tnereiore,  where  Con- 
gress are  not  bound,  either  by  the  commands  or 
prohibitions  of  the  constitution,  they  have  a  dis- 
cretionary power  to  legislate  over  the  district. 

The  constitution  was  made  for  the  beneflt  of 
every  citizen  of  the  United  States,  and  there  Is  no 
such  citizen,  whatever  may  be  his  condition,  or 
wherever  he  may  be  situated  within  the  limits  of 
the  territory  of  the  United  States,  who  has  not  a 
right  to  the  protection  it  affords. 

If  Congress  are  bound  by  the  constitution  in  leg- 
islating for  this  district,  then  It  becomes  proper 
to  test  the  validity  of  their  legislative  acts,  respect- 
ing the  district,  by  the  provisions  of  the  constitu- 
tion. 

The  8d  article  of  the  constitution  provides  for  the 
independence  of  the  judges  of  the  courts  of  the 
United  States,  by  certain  regulations ;  one  of  which 
is,  that  they  shaH  receive,  at  stated  times,  a  com- 
pensation for  their  services,  which  shall  not  be 
diminished  during  their  continuance  in  office. 

The  act  of  Congress  of  27th  of  February,  1801, 
which  constitutes  the  office  of  justices  of  the  peace, 
and  empowers  them  to  try  personal  demands,  of 
the  value  of  20  dollars,  ascertains  the  compensation 
which  they  shall  have  for  their  services  in  handing 
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their  courts,  and  trying  those  causes.  This  com- 
pensation is  given  in  the  form  of  fees,  payable  when 
the  services  are  rendered.  The  causes  of  which 
they  have  cognizance,  are  causes  arising  under  the 
laws  of  the  United  States,  and,  therefore,  the  power 
of  trying  them  is  part  of  the  judicial  power  men- 
tioned in  the  third  article  of  the  constitution,  which 
expressly  declares,  that  the  judicial  power  of  tlie 
United  States  shall  extend  to  all  cases  arising  onder 
those  laws. 

It  is  difficult  to  conceive  how  a  magistrate  can 
lawfully  sit  in  judgment,  exercising  judicial  powers, 
and  enfordng  his  Judgmento  by  process  of  law, 
without  holding  a  court  I  consider  such  a  court, 
thus  exercising  a  part  of  the  judicial  power  of  the 
United  States,  as  an  inferior  court,  and  the  jus- 
tice of  the  peace  as  the  judge  of  that  court.  It 
is  unnecessary  In  this  cause  to  decide  the  question 
whether,  as  such,  he  ho'ds  his  office  during  good 
behavior:  but  that  his  compensation  shall  not  be 
diinlnlshed  during  his  continuance  in  office,  seems 
to  follow  as  a  necessary  consequence  from  the  pro- 
visions of  the  constitution.  It  has  been  contended, 
that  the  compensation  of  the  justice  of  the  peac« 
is  not  within  this  provision  of  the  constitution, 
because  the  act  of  Congress  has  not  appointed  the 
stated  times  at  which  it  shall  be  paid.  It  is  true, 
that  the  act  of  Congress  lias  not  said  that  the  com- 
pensation shall  be  paid  on  any  particular  day  and 
inonth ;  but  it  may,  perhaps,  be  a  compliance  with 
the  clause  of  the  constitution,  which  requires  that 
It  shall  be  receivable  at  stated  times,  to  say  that 
It  shall  be  paid  when  the  service  is  rendered.  And 
we  are  rather  to  incline  to  this  construction,  than 
to  suppose  the  command  of  the  constitution  to  have 
been  disobeyed. 

If,  therefore,  the  constitution  of  the  United 
States  is  obligatory  upon  Congress,  when  legislat- 
ing for  this  district;  if  a  justice  of  the  peace  is 
a  judge  of  an  inferior  court  of  the  United  States ; 
and  if  his  compensation  has  once  been  fixed  by 
law,  a  subsequent  law  for  diminishing  that  com- 
pensation (a  fortiori  for  abolishing  it)  cannot  affect 
that  justice  of  the  peace  during  his  continuance  in 
office ;  whatever  effect  it  may  have  upon  those  jus- 
tices who  have  been  appointed  to  office  since  the 
pas^ng  of  the  act. 

Mabshatj.,  J,,  concurred. 

KiLTT,  Ch,  J.  This  is  an  indictment  at  common 
law,  against  the  defendant,  a  justice  of  the  peace, 
for  having,  under  color  of  his  office,  exactea  and 
taken  an  illegal  fee,  as  therein  described. 

The  demurrer  admits  his  being  a  justice,  and  the 
exaction  and  receipt  of  the  fee,  and  rests  the  de- 
fense on  the  legality  of  such  conduct 

The  legality  of  exacting  and  taking  fees,  under 
color  of  a  pub'lc  office,  must  depend  on  the  express 
authority  of  law,  and,  therefore,  the  question  must 
turn  upon  the  acts  which  have  passed  on  this  sub- 
ject as  it  respects  the  District  of  Columbia. 

The  justices  of  the  peace  were  allowed  expressly 
to  receive  fees  for  their  services,  by  the  act  of  Fd>- 
ruary,  1801,  section  11,  and  by  the  4th  section  of 
the  act  of  March,  1801,  they  were,  as  commission- 
ers, entitled  to  certain  fees  and  emoluments. 

It  is  possible,  that  If  the  11th  section  had  only 
provided  for  the  appointment  of  justices,  without 
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tively  appointed;  and  tli^  shall  have  cogni- 
zance in  personal  demands  to  the  yalue  of  20 
dollars,  exclusive  of  costs,  which  sum  thej 
shall  not  exceed,  any  law  to  the  contrary  not- 
withstanding;  and  they  shall  be  entitled  to  re- 
ceive for  their  services,  the  fees  allowed  for 
like  services  by  the  laws  herein  before  adopted 
and  continued  in  the  eastern  part  of  said  dis- 
trict. 

By  the  4th  section  of  the  act  of  Congress  of 
3d  March,  1801,  vol.  5,  p.  288,  the  magistrates 
are  constituted  a  board  of  commissioners,  with 
certain  duties  and  fees  annexed  to  that  office. 
And  by  the  act  of  3d  of  May,  1802,  vol.  6, 
p.  181,  8.  8,  it  is  enacted,  "that  so  much  of  two 
acts  of  Congress,  the  one  passed  on  the  27th  of 
February,  1801,  entitled  "An  act  concerning 
the  District  of  Columbia,"  the  other  passed  the 
3d  day  of  March,  1801,  supplementary  to  the 
aforesaid  act,  as  provides  for  the  compensation 


to  be  made  to  eertahi  justices  of  the  peace 
thereby  created,"  "shall  be,  and  the  same  is 
hereby  repealed."  The  question  for  the  deci- 
sion of  this  court  is,  whether  Congress  had  a 
constitutional  right  thus  to  abolish  the  fees. 

Jones,  contra.  By  the  act  of  1801,  certain 
fees  were  annexed  to  the  office  of  justice  of  the 
peace.  The  traverser  was  appointed  under  that 
act,  and  while  the  fees  *were  thus  an-  [*166 
nexed.^  The  principle  we  contend  for  is,  that 
he  was  a  juage  of  an  inferior  court  of  the 
United  States,  and  protected  by  the  third  arti- 
cle of  the  constitution,  which  declares,  that  "the 
judges,  both  of  the  supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behavior, 
and  shall,  at  stated  times,  receive  a  compensa- 

1. — ^Thls  fact  does  not  appear  in  the  record,  but 
it  was  agreed  by  the  counsel  on  both  sides,  that  the 
record  should  be  so  amended  as  to  bring  the  whole 
merits  of  the  cause  before  the  court. 


speaking  of  their  fees,  the  1st  section,  adopting  the 
laws  of  the  two  states,  might  have  had  the  effect  of 

gving  them  the  fees  provided  by  the  laws  of  Mary- 
nd.  But  an  inquiry  into  this  part  of  the  subject 
te  not  important,  because,  as  it  has  been  observed 
In  the  course  of  the  argument,  so  much  of  those  two 
acts  as  provides  for  the  compensation  to  the  jus- 
tices. Is  repealed  by  the  acts  of  May.  1802 ;  and  it 
is  not  material  to  determine  by  which  of  the  sec- 
tlons  the  provision  was  made. 

The  act  of  1802,  section  8,  having  positively  de- 
clared that  this  provision  was  repealed,  and  hav- 
ing thereby  left  no  power  existing  to  demand  the 
fees  before  allowed,  it  remains  only  to  examine 
into  the  ground  on  which  the  latter  act  Is  alleged 
to  be  unconstitutional  and  void. 

According  to  the  course  which  has  been  pursued 
l>y  the  Supreme  Court,  It  appears  unnecessary  to 
say  anything  about  the  power  of  a  court  to  ex- 
amine Into  the  constitutionality  of  a  law,  until  a 
case  has  lieen  made  out  to  justtfT  such  an  inquiry. 
But,  taking  the  power  for  granted,  we  are  to  in- 
quire how  it  is  called  for  in  the  present  instance. 

In  testing  an  act  of  the  Legislature  by  the  con- 
stitution, nothing  less  than  the  positive  provisions 
of  the  latter  can  be  resorted  to,  and  without  abso- 
lute restriction  by  the  constitution,  the  legislative 
power  is  omnipotent  over  subjects  submitted  to  It. 
we  must,  therefore,  reject  the  idea  of  judging  this 
act  on  the  principles  of  a  contract,  and  setting  it 
aside  as  an  infraction  of  such  contract. 

In  support  of  the  position,  that  the  act  of  May, 
1802,  Is  unconstitutional  and  void,  the  following  ar- 
goments  have  been  urged: 

1.  That  a  justice  is  a  judicial  officer. 

2.  That  a  justice  Is  a  court. 

8.  That  a  justice  shall  receive  for  his  services  a 
oompensation,  which  shall  not  be  diminished  dur- 
ing nis  continuance  In  office ;  and  that,  therefore, 
taling  away  Lis  fees,  by  repealing  the  act  which 

^ve  them.  Is  diminishing  his  compensation,  and 
contrary  to  the  constitution. 

The  nature  of  some  of  the  duties  confided  to  a 
tnstice  of  the  peace  may  make  him  a  judicial  of- 
ficer ;  and  he  might  even  be  admitted  to  be  a  court, 
without  bringing  him  within  the  provisions  of  the 
constitution.  The  first  section  of  the  third  article 
speaks  of  the  judicial  power  of  the  United  States. 
It  declares  what  courts  It  shall  be  vested  in,  and 
then  provides,  that  the  Judges  of  such  courts  shaP 
bold  their  offices  during  good  behavior,  and  shall, 
at  stated  times,  receive  for  their  services,  a  com- 
pensation, which  shall  not  be  diminished  during 
Uieir  conlanuance  In  oflSce. 

When  we  consider  this  Instrument  as  consti- 
tuting a  general  government,  and  defining,  amongst 
others.  Its  judicial  power,  we  must  take  it  in  its 
■Host  extensive  sense,  as  applying  to  the  whole  of 
the  United  States,  and  not  to  a  particular  territory. 

I  consider,  therefore,  that  the  judicial  power 
g;lven  to  the  traverser,  as  a  justice  of  the  peace,  is 
not,  in  the  sense  of  the  constitution,  the  judicial 
power  of  the  United  States ;  and  that  such  justice 
is  not  such  a  court  as  Is  provided  for  in  the  article 
and  section  in  question.  The  justice  does  not,  ac- 
cording to  that  article  and  section,  hold  his  office 
dnring  good  behavior:  nor  can  the  power  of  re- 
eatvlng  certain  fees,  which  was  given  by  the  act  of 
Craneh  3. 


1801,  be  strained  to  mean  "receiving  at  stated  times 
a  compensation  for  his  services." 

The  second  section  of  the  third  article  declares 
what  subjects  the  judicial  power,  given  by  the  first 
section,  shall  extend  to.  And  by  comparing  these 
subjects  with  those  which  are  cognizable  oy  the 
Justice  in  the  present  case,  it  will  confirm  the  po- 
sition, that  this  Judicial  power  Is  not  that  of  the 
United  States,  and  is  not  provided  for  by  this 
part  of  the  constitution. 

Congress,  In  organizing  the  Judiciary  according 
to  the  constitution,  have  created  a  Supreme  Court, 
and  inferior  courts.  Some  of  the  lattor  extend  over 
certain  circuits  composed  of  different  states,  and 
others  are  confined  to  the  respective  states ;  but  in 
all  of  them  it  is  the  judicial  power  of  the  United 
States  which  is  carried  into  effect. 

I  consider  this  judicial  power  as  being  different 
in  its  object  and  nature  from  that  whidi  mav  be  the 
effect  of  the  legislative  power  given  to  Congress 
over  this  territory,  or  of  nielr  power  to  make  rules, 
ftc»  for  such  places  as  mav  become  their  property. 

In  order  to  show  that  toe  restrictions  contained 
In  the  first  section  of  the  third  article  of  the  consti- 
tntdon  do  not  extend  to  a  justice  in  the  District  of 
Columbia,  It  may  be  necessary  to  make  some  inqulrj 
into  the  principles  on  which  the  district  is  erected. 

Without  endeavoring  to  solve  all  the  dlflScultles 
which  have  been  mentioned  in  the  course  of  the 
argument,  I  am  persuaded  that  the  following  posi- 
tions are  correct:  That  the  District  of  Columbia, 
though  belonging  to  the  United  States,  and  with- 
in their  compass.  Is  not,  like  a  state,  a  component 
part,  and  that  the  provisions  of  the  constitution, 
which  are  applicable  particularly  to  the  relative 
situation  of  the  United  States  and  the  several 
states,  are  not  applicable  to  this  district. 

That  the  power  of  Congress  to  legislate  for  tho 
district  arises  from  the  positive  direction  of  the 
constitution,  in  the  8th  section  of  the  first  article ; 
and  it  may  be  here  material  to  attend  to  the  words 
**excluslve  legislation,"  and  to  discover  their  mean- 
ing and  origin. 

By  the  constitution,  the  legislative  power  of 
Congress  is  confined  to  certain  objects,  and  leaves 
to  the  several  states  a  portion  of  the  legislative 
power  which  they  before  possessed.  But  it  was  the 
intention  of  the  framers  of  the  constitution  to  de- 
vest the  ten  miles  souare  of  the  privileges  of  a 
state,  and  to  give  to  Congress  the  whole  and  exclu- 
sive power  of  \eg\B\tLtion,  as  well  on  the  subjecte 
which  had  been  left  to  the  stetes,  as  on  those 
which  had  been  taken  from  them  and  given  to  the 
general  government;  that  the  ten  miles  square  Is 
not  in  a  situation  to  become  a  state  without  an 
amendment  in  the  constitution,  and  therein  differs 
from  the  other  territories  belonging  to  the  United 
States :  that  the  word  exclusive  meaning  only  free 
from  the  power  exercised  by  the  several  states,  the 
legislative  power  to  be  exercised  by  Congress  may 
still  be  subject  to  the  general  restralnte  contained 
In  the  constitution,  though  it  includes  subjecte  both 
of  a  general  and  local  nature.  Thus  they  are  re- 
strained from  suspending  the  writ  of  ?uibeaB  oorpua, 
unless  in  the  cases  allowed ;  from  passing  (within 
and  for  the  district)  a  bill  of  attainder  or  ear  post 
facto  law;  from  laying  therein  a  capitation  tax; 
from    granting    therein    anjr    title    9t    aoblllg': 
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tion  for  their  services,  which  shall  not  be  di- 
minished during  their  continuance  in  office/' 

A  law  for  abolishing  the  fees  can  only  affect 
those  justices  who  haye  been  appointed  since 
the  passage  of  that  law. 

It  has  been  decided  in  this  court,  in  the  oase 
of  Marhury  v,  Madison,  {ante,  vol.  1,  p.  162,) 
that  a  justice  of  the  peace  in  the  District  of 
Columbia  does  not  hold  his  office  at  the  will  of 
the  President. 

The  power  to  make  laws  is  expressly  given; 
the  power  to  repeal  is  not,  but  necessarily 
follows.  So  the  power  of  appointment  neces- 
sarily implies  the  power  of  removal,  according 
to  the  maxim,  oujua  eat  da/re,  ejus  est  diaponere. 
This  principle  was  settled  in  Coneress  in  the 
year  1789,  after  long  debate  upon  the  tenure  of 
office  of  Secretary  of  State,  and  was  expressed 
by  means  of  a  clause  in  the  law  directing  what 
officer  should  take  charge  of  the  papers  in  that 
department,  when  the  Secretary  of  State  should 
be  removed  by  the  President.  Congress  has  no 
power  to  limit  the  tenure  of  any  office  to  which 
the  President  is  to  appoint,  unless  in  the  case 
of  a  judffe  under  the  constitution.  The  position 
for  whicn  we  contend  is  justified  by  principle. 
The  jurisdiction  given  to  a  justice  of  the  peace 
makes  him  a  judge  of  an  inferior  court.  Lord 
Coke  defines  a  court  to  be  a  place  where  justice 
is  judicially  administered;  and  this  definition  is 
recognized  by  Blackstone.  Certain  powers  are 
incident  to  all  courts,  as  to  commit  for  con- 
tempts in  court;  for  there  is  a  difference  be- 
tween courts  of  record,  and  courts  not  of  rec- 
ord, as  to  contempts  out  of  court. 
167^]  ♦By  the  act  of  1801,  the  justices  of 
the  peace  are  to  have  the  same  powers,  in  all 
matters  civil  and  criminal,  as  were  exercised  by 
the  justices  of  the  peace  in  Maryland.  In  resort- 
ing to  the  Maryland  code  of  laws,  we  find  a 
very  eariy  act  of  assembly,  which  gives  to  jus- 
tices of  the  peace  the  power  of  ptmishing  con- 
tempts in  their  presence.  Indeed,  they  possess  a 
▼ast  accumulation  of  powers.  They  may  infiict 
whipping,  imprisonment,  and  fine  as  high  as 
600  pounds  of  tobacco.  They  have  a  much  more 
extensivejurisdiction  than  many  more  regular 
courts.  They  have  cognizance  of  civil  contro- 
versies of  the  value  of  20  dollars.  They  hold 
courts,  they  try  causes,  they  give  judgments, 
and  issue  executions.  Every  one  who  consults 
the  index  to  the  laws  of  Maryland,  must  be  sat- 
isfied that  the  justices  of  the  peace  constitute 
very  important  tribunals,  and  it  is  immaterial 
by  what  name  they  are  called;  they  administer 
justice  judicially;  they  have,  therefore,  the  pow- 
er to  hold  a  court.  The  traverser  was  appomted 
before  the  repeal.  He  had  a  compensation  which 
is  taken  away  by  the  repeal.  It  is,  therefore, 
so  far  unconstitutional.  It  is  no  objection  that 
^e  tenure  of  office  is  limited  to  five  years.  It 
is  not  the  tenure,  but  the  essence  and  nature  of 
the  office,  which  is  to  decide  this  question.    If 


the  limitation  to  five  years  makes  a  difference^ 
it  would  be  an  evasion  of  the  constitution.  But 
it  is  of  no  consequence  how  Congress  have  de- 
termined the  tenure.  It  is  established  by  tha 
constitution. 

Mason,  in  reply.  The  constitution  does  not 
apply  to  this  case.  The  constitution  is  a  oonn- 
pact  between  the  people  of  the  United  States  ia 
their  individual  capacity,  and  the  states  in 
their  political  capacity. 

Unfortunately  for  the  citizens  of  Columbia, 
they  are  not  in  either  of  these  capacities. 

The  2d  section  of  the  third  article  of  tbe 
constitution  declares,  ''that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in 
law  and  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States  and  treaties  made, 
or  which  shall  be  made,  imder  their  authority; 
to  all  cases  affecting  ambassadors,  other  pi]d>Iie 
ministers  and  consius;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to 
•controversies  between  two  or  more  [*168 
states;  between  a  state  and  citizens  of  another 
state;  between  citizens  of  different  states;  be* 
tween  citizens  of  the  same  state  claiming  lands 
imder  grants  of  different  states ;  and  between  a 
state  and  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects." 

The  judicial  power  of  the  United  States  oaa 
only  extend  to  the  cases  enumerated;  but  the 
judicial  power  exercised  in  the  District  of  Co- 
lumbia extends  to  other  cases,  and,  therefore,  is 
not  the  judicial  power  of  the  United  States.  It 
is  a  power  derived  from  the  power  given  to  Con- 
gress to  legislate  exclusively  in  all  cases  irha,tr 
soever  over  the  district.  And  it  is  under  this 
clause  of  the  constitution  that  Confess  have 
created  justices  of  the  peace,  and  given  them 
power.  Congress  are  under  no  control  in  legis- 
lating for  the  District  of  Columbia.  Their 
power,  in  this  respect,  is  imlimited.  If  Congress 
cannot  li^t  the  tenure  of  the  office,  but  it  must 
be  during  good  behavior,  then  a  law  might  be 
passed  without  the  concurrence  of  the  l^isla- 
tive  will. 

I  understand  the  case  of  Marhury  v,  MadiMm 
to  have  decided  only  that  the  justices  hdd  dur- 
ing good  behavior  for  five  years  under  the  law; 
and  not  generally  during  good  behavior,  under 
the  constitution. 

The  general  provisicms  of  the  constitution  do 
not  apply  to  our  case.    We  are  the  people  of  ■ 
Congress.    They  are  to  legislate  tor  us,  and  to 
their  laws  we  must  submit. 

Jones.  The  executive  power  exercised  within 
the  District  of  Columbia  is  the  executive  power 
of  the  United  States.  The  legislative  power 
exercised  in  the  district  is  the  legislative  power 
of  the  United  States.  And  what  reason  can  be 
given  whv  the  judicial  power  exercised  in  the 
district  snould  not  be  the  judicial  power  of  the 
United  States?    If  it  be  not  the  judicial  power 


from  making  tbereln  a  law  respecting  the  estab- 
lishment of  religion,  or  abridging  the  freedom  of 
speech,  or  of  the  press;  and  irom  quartering  sol- 
diers therein,  contrary  to  the  third  amendment. 

Bat  when  Congress,  in  exercising  exclnsive  legis- 
lation over  this  territory,  enacts  laws  to  give  or  to 
take  away  the  fees  of  the  Jnstioes  of  the  peace, 
each  laws  cannot  be  tested  by  a  provision  m  the 
constitution,  evidently  applicable  to  the  Jadldal 
power  of  the  whole  united  States,  and  containing 
restrictions  which  cannot;  In  their  nature^  affsci 
400 


the  situation  of  the  justices,  or  the  nature  of  the 
compensation. 

However  ingeniously  the  question  has  be«i 
argued,  I  cannot  feel  any  doubt  in  my  mind  on  It. 
Nor  can  I  perceive  any  legal  or  justifiable  ground 
under  which  the  direction  of  the  act  of  1802  has 
been  disregarded.  I  am,  therefor^  of  opinion,  that 
the  judgment  on  the  demurrer  should  be  for  the 
United  States. 

Bat  the  judgment  of  the  oooct  is  for  the  defend- 
ant; 
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of  the  XTiiited  States,  of  what  nation,  state  or 
politieal  society  is  it  the  judicial  power?  All 
the  officers  in  the  district  are  officers  of  the 
United  States. 

169*]  'By  the  2d  secUon  of  the  tliird  article 
of  the  constitution,  the  judicial  power  of  the 
United  States  is  to  extend  to  all  cases  arising 
under  the  laws  of  the  United  States.  All  the 
laws  in  force  in  the  district  are  laws  of  the 
United  States,  and  no  case  can  arise  which  is 
not  to  be  decided  by  those  laws.  What  judicial 
power  is  that  whidii  is  exercised  by  the  circuit 
court  of  the  district?  They  certainly  exercise 
a  yery  respectable  part  of  the  judicial  power  of 
the  United  States.  Was  it  ever  contended  that 
Congress  could  limit  the  tenure  of  the  offices  of 
the  judges  of  that  court?  or  that  the  judges 
were  not  liable  to  impeachment  under  the  con- 
stitution? 

F^ruary  13.  The  Chief  Justice  suggested  a 
doubt  whether  the  appellate  jurisdiction  of  this 
court  extends  to  criminal  cases. 

February  22.  Mason,  in  support  of  the  ap- 
pellate jurisdiction  of  this  court  in  criminal 


By  the  1st  section  of  the  third  article  of  the 
constitution,  the  judicial  power  of  the  United 
States  is  vested  in  one  Supreme  Ck)urt,  and  in 
•och  inferior  courts  as  the  Congress  may,  from 
tune  to  time,  ordain  and  establish. 

By  the  2d  section  it  is  extended  to  all  eases 
In  law  and  ^uij^  arising  under  the  laws  of  the 
United  States.  TbdB  is  a  case  in  law  arising  un- 
der the  laws  of  the  United  States,  and  is,ULere- 
fore,  within  that  section. 

"In  all  casee  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact, 
inth  such  exceptions,  and  imder  such  regula- 
tions, as  the  Congress  shall  make." 
170*]  'Congress  has  made  no  exception  of 
criminal  cases.  I  understand  it  to  have  been 
■aid  by  this  courts  that  it  is  necessary  that  Con- 
gress should  have  made  a  regulation  to  enable 
this  court  to  exercise  its  appellate  jurisdiction. 
Upon  this  point  I  consider  myself  bound  by  the 
case  of  Clarke  v.  Bazadone,  ante,  vol.  1,  p.  212. 
It  is  clear,  then,  that  this  court  has  the  jurisdic- 
tion, and  the  only  question  is,  whether  Congress 
has  made  such  a  regulation  at  will  enable  this 
court  to  exercise  it. 

Such  a  regulation  is  contained  in  the  14th 
section  of  the  judiciary  act  of  1789,  vol.  1,  p. 
68,  59,  which  enacts,  ''that  all  the  before-men- 
tioned courts  of  the  United  States  shall  have 
power  to  issue  writs  of  eoire  facias,  habeas  ooT' 
pits,  and  all  other  writs,  not  especially  provided 
for  by  statute,  which  ma^  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and 
itfreeable  to  the  principles  and  usages  of  law." 
Tike  writ  of  error  in  a  criminal  case  is  a  writ 
ncyt  provided  for  by  statute,  and  necessary  for 
the  exercise  of  the  appellate  jurisdiction  given 
io  the  Supreme  Couit  by  the  constitution,  and 
agreeable  to  the  principles  and  usages  of  law. 
ThiB  court  has,  therefore,  the  power  to  issue  it. 

There  is  no  reason  why  the  writ  of  error 
should  be  confined  to  dvil  cases,  A  man's  life, 
his  liberty  and  his  good  name,  are  as  dear  to 
him  as  his  pr<^rty;  and  inferior  courts  are  at 
Craneh  3.  Vol.  2. 
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liable  to  err  in  one  case  as  in  the  other.  There  ii 
nothing  in  the  nature  of  the  cases  which  should 
make  a  difference;  nor  is  it  a  novel  doctrine 
that  a  writ  of  error  should  lie  in  a  criminal 
case.  Thcrjr  have  been  frequent  in  that  country 
from  which  we  have  drawn  almost  all  our  forms 
of  judicial  proceedings.. 

It  is  true,  that  it  is  expressly  given  by  the  act 
of  Congress  of  1789,  in  civil  cases  only,  but  it 
does  not  thence  follow  that  it  should  be  denied 
in  criminaL 

MABflWATT.,  Ch,  J,  If  Congress  had  erected 
inferior  courts,  without  saying  in  what  cases  a 
writ  of  error  or  appeal  should  lie  from  such 
courts  to  this,  your  ^argument  would  [*171 
be  irresistible;  but  when  the  constitution  has 
given  Congress  power  to  limit  the  exercise  of 
our  jurisdiction,  and  to  make  regulations  re- 
specting its  exercise;  and  Congress,  imder  that 
power,  has  proceeded  to  erect  inferior  courts, 
and  has  said  in  what  cases  a  writ  of  error  or  ap- 
peal shall  lie,  an  exception  of  all  other  cases  is 
implied.  And  this  court  is  as  much  bound  by 
an  implied  as  an  express  excepticm. 

Mason.  When  legislating  over  the  District  of 
Columbia,  Congress  are  bound  by  no  constitu- 
tion.  If  they  are,  they  have  violated  it  by  not 

ving  us  a  republican  form  of  government. 

e  same  observation  will  also  apply  to  Lou- 
isiana. 

The  act  of  Congress  which  fives  a  writ  of  er- 
ror to  the  circuit  court  of  this  district,  differs, 
in  some  respects,  from  that  which  gives  the 
writ  of  error  to  the  other  courts  of  the  United 
States. 

The  words  of  the  judiciary  act  of  1789,  section 
22,  are,  ''and  upon  a  like  process  (that  is,  by  a 
writ  of  error,  citation,  oc)  may  final  judg- 
ments and  decrees  in  civil  actions,  and  suits  in 
eouity  in  a  circuit  court,"  &c,  "be  reversed  or 
affirmed  in  the  Supreme  Court." 

But  in  the  law  concerning  the  District  of 
Columbia,  s.  8,  vol.  5,  p.  270,  the  expressions 
are,  "that  any  final  judgment,  order,  or  decree 
in  said  court,  wherein  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  value  of  one 
hundred  dollars,  may  be  re-examined,  and  re- 
versed or  affirmed  in  the  Supreme  Court  of  the 
United  States,  by  writ  of  error  or  appeal,  which 
shall  be  prosecuted  in  the  same  manner,  under 
the  same  regulations,  and  the  same  proceedings 
shall  be  had  therein,  as  is,  or  shall  be,  provided 
in  the  case  of  writs  of  error  on  judgments,  or 
appeals  upon  orders  or  decrees  rendered  in  the 
circuit  court  of  the  United  SU^es.*" 

In  this  section,  if  the  words  respectinff  the 
value  of  the  matter  in  dispute  were  excluded,  a 
writ  of  error  would  clearly  lie  in  a  criminal 
case,  under  the  general  expression,  any  final 
judgment.  Then  do  those  words  respecting 
the  value,  exclude  criminal  cases?  Suppose 
*the  court  below  had  imposed  a  fine  of  [^172 
more  than  100  dollars,  the  case  would  have  heea 
within  the  express  words  of  the  act.  So  it 
would  have  be^,  if  a  penalty  of  more  than  100 
dollars  had  been  imposed  by  law. 

But  this  court  has  exerdsed  appellate  juris- 
diction in  a  criminal  case.  Un*t9d  Btatet  «. 
Simwis,  tmUf  voL  1,  p.  262. 

Maiwhatj'^  Oh,  J,  Ko  qnestion  wmt  made,  in 
that  case,  at  to  ttm  Jfuntdiotian.    It  passed 
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9uh  Hlentio,  and  the  Court  does  not  consider 
itself  as  bound  bv  that  case. 

MaiBon.  But  ^e  traverser  had  able  counsel 
who  did  not  think  proper  to  make  the  objec- 
tion. 

March  2.  MAnawATT.^  OK  J.f  deliyered  the 
opinion  of  the  Court  as  .follows: 

This  is  an  indictment  against  the  defendant, 
for  taking  fees,  under  color  of  his  office,  as  a 
justice  of  the  peace  in  the  District  of  Columbia. 

A  doubt  has  been  suggested  resoecting  the 
jurisdiction  of  this  courtT  in  appeals  on  writs 
of  error,  from  the  judgments  of  the  circuit  court 
for  that  district^  in  criminal  cases;  and  this 
question  is  to  be  decided  before  the  court  can 
mquire  into  the  merits  of  the  case. 

In  support  of  the  jurisdiction  of  the  court, 
the  Attorn^  General  nas  adverted  to  the  words 
of  the  constitution,  from  which  he  seemed  to 
argue,  that  as  criminal  jurisdiction  was  exer- 
ci^d  by  the  courts  of  the  United  States,  under 
the  description  of  "all  cases  in  law  and  equity 
arising  under  the  laws  of  the  United  States,'* 
and  as  the  appellate  jurisdiction  of  this  court 
was  extended  to  all  enumerated  cases,  other 
173*]  than  those  *  which  might  be  brought 
on  originally,  ''with  such  exceptions,  and  im- 
der  such  regulations,  as  the  Congress  shall 
make,^'  that  the  Supreme  Court  possessed  a^ 
pellate  jurisdiction  in  criminal,  as  well  as  civil 
cases,  over  the  judgments  of  every  court,  whose 
decisions  it  would  review,  unless  there  should 
be  some  exception  or  regulation  made  by  Con- 
gress, which  should  circumscribe  the  jurisdic- 
tion conferred  by  the  constitution. 

This  argument  would  be  unanswerable,  if  the 
Supreme  Court  had  been  created  by  law,  with- 
out describing  its  jurisdiction.  The  constitu- 
tion would  then  have  been  the  only  standard  by 
which  its  powers  could  be  tested,  since  there 
would  be  clearly  no  congressional  regulation  or 
exception  on  the  subject. 

But  as  the  jurisdiction  of  the  court  has  been 
described,  it  has  been  ref^Iated  by  Congress, 
and  an  affirmative  description  of  its  powers 
must  be  understood  as  a  regulation,  under  the 
constitution,  prohibiting  the  exercise  of  other 
powers  than  tnose  described. 

Thus  the  appellate  jurisdiction  of  this  court, 
from  the  judgments  of  the  circuit  courts,  is  de- 
scribed affirmatively.  No  restrictive  words  are 
used.  Yet  it  has  never  been  supposed  that  a  de- 
cision of  a  circuit  court  could  be  reviewed,  un- 
less the  matter  in  dispute  should  exceed  the 
value  of  2,000  dollars.  There  are  no  words  in 
the  act  restraining  the  Supreme  Court  from 
taking  cognizance  of  causes  under  that  sum; 
their  jurisdiction  is  only  limited  by  the  legisla- 
tive declaration,  that  they  may  re-examine  the 
decisions  of  the  circuit  court,  where  the  matter 
in  dispute  exceeds  the  value  of  2,000  dollars. 

This  court,  therefore,  will  only  review  those 
judgments  of  the  circuit  court  of  Columbia,  a 
power  to  re-examine  which  is  expressly  given 
by  law. 

On  examining  the  act  "concerning  the  District 
of  Columbia,"  the  court  is  of  opinion,  that 
the  appellate  jurisdiction,  granted  by  that  act, 
is  eonfined  to  civil  cases.  The  words  "matter 
in  dispute,"  seem  appropriated  to  civil  cases, 

1. — Johnson,  /.«  was  absent  wben  this  opinion 
was  delivered. 
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where  the  subject  in  contest  has  *a  value  [*174 
beyond  the  sum  mentioned  in  the  act.  But^  in 
criminal  cases,  the  question  is  the  guilt  or  inno- 
cence of  the  accused.  And  although  he  may  be 
ftnea  upwards  of  100  dollars,  yet  uiat  is,  in  the 
eye  of  the  law,  a  punishment  for  the  offense 
committed,  and  not  the  particular  object  of  the 
suit. 

The  writ  of  error,  therefore,  is  to  be  dia- 
missed,  this  court  having  no  jurisdiction  of  the 
case.' 


PAW 

V. 

BOBERDBAU'S  EXECUTOR. 


If  an  act  of  limitations  liave  a  claose  "savlnir  to 
all  persons  non  oompoa  mentiB,  feme9  oovert.  In- 
fants, imprisoned,  or  out  of  the  common  weal  tl]u 
three  Tears  after  their  several  disabilities  remov^" 
a  creditor,  resident  of  another  state,  removes  his 
disability  by  coming  into  the  commonwealth,  even 
for  temporary  purposes;  provided  the  debtor  be 
at  that  time  within  the  commonwealth. 


THIS  was  an  action  in  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Al- 
exandria; and  the  question  arose  upon  the  con- 
struction of  the  act  of  assembly  of  Virginia,  for 
"reducing  into  one  the  several  acts  concerning 
wills,"  &c,  Rev.  Code,  p.  169,  c  92,  s.  56,  which 
is  in  £iiese  words,  viz.:  ''If  any  suit  shall  be 
brought  against  any  executor  or  administrator, 
for  the  recovery  of  a  debt  due  upon  an  open  ac- 
count, it  shall  be  the  duty  of  the  court,  before 
whom  such  suit  shall  be  brought,  to  cause  to  bo 
expunged  from  such  account,  every  item  there- 
of which  shall  appear  to  have  been  due  five 
years  before  the  death  of  the  testator,  or  intes- 
tate. Saving  to  all  persons  non  compos  mentiB^ 
femes  eovert,  infants,  imprisoned,  or  out  of  this 
commonwealth,  who  may  be  plaintiffs  in  sudi 
suits,  three  years  after  their  several  disabilities 
removed.'* 

The  declaration  was  for  plank,  scantlings  and 
foundation  stone  lent  by  the  plaintiff  to  the 
defendant.  ♦For  the  like  materials,  sold  ['ITS 
and  delivered,  and  for  money  had  and  received. 
The  defendant  pleaded  the  general  issue,  and  a 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  oourt^  upon  the  following 
facts: 

That  the  debt  found  by  the  verdict  was 
due  by  the  defendant's  testator  to  the  plaintiff, 
in  the  year  1786.  That  the  testator  died  in 
1794.  The  plaintiff  was  a  resident  of,  and  in 
the  state  of  Maryland,  and  out  of  the  common- 
wealth of  Virginia,  when  the  articles  were  de- 
livered for  which  the  suit  was  brought,  and 
when  the  debt  was  contracted;  and  continued 
so  in  Maryland,  and  out  of  the  said  common- 
wealth, until  the  month  of  June,  1795,  when  he 
removed  to  Alexandria  to  live,  and  h^fh  li^wi 
there  ever  since.    That  in  the  year  1786,  after 


2. — See  the  case  of  TTie  United  States  «.  La  Ven- 
geance, S  Dall.  297,  where  it  seems  to  be  admitted, 
that  in  criminal  cases  the  judgment  of  the  inferior 
court  is  flnaL 
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the  cause  of  action  accrued,  the  plaintiff  pasBed 
through  the  town  of  Alexandria,  and  was 
for  a  short  time  therein,  but  not  as  a  resident 
thereof." 

Upon  this  statement  of  facts,  the  judgment 
of  the  court  below  was  for  the  defencfant;  and 
the  plaintiff  brought  the  i^resent  writ  of  error. 

E.  J.  Lee,  for  the  plaintiff  in  error.     The 

Slaintiff  was  not  a  citizen  of  Virginia,  when  the 
ebt  was  contracted.  It  does  not  appear  that 
he  did  not  commence  his  action  within  the 
limited  time  after  his  becoming  a  citizen. 

Washington,  J,  Does  it  not  appear  that  Faw 
was  in  Virginia  after  the  cause  of  action  ac- 
eruedT 

E.  J.  Lee.  Only  as  a  trayeler.  It  does  not 
M>pear  that  the  testator  lived  in  Virginia  at 
that  time.  The  plaintiff  had  three  years  to 
bring  his  action,  after  removal  into  Virginia. 
The  writ  is  no  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions,  and  it  is  not  stated 
when  the  action  was  brought. 

Swann,  contra.  The  act  of  limitation  begins 
to  run  from  the  time  the  plaintiff  passed 
through  Alexandria,  after  the  cause  of  action 
176*]  had  accrued.  His  disability,  *  (accord- 
ing to  the  expression  of  the  act  of  assembly) 
was  then  removed,  and  he  ought  to  have 
brought  his  action  within  three  years  from  that 
time. 

The  plaintiff  came  to  reside  in  Alexandria,  in 
1795.  The  suit  was  tried  in  1802;  hence  the 
presumption  is,  that  it  was  commenced  at  that 
time,  and  the  plaintiff  can  only  show  the  con- 
trary by  producing  his  writ.  The  state  of  the 
case  negatives  the  idea  of  a  loan.  The  claim, 
therefore,  was  upon  the  open  account,  and  the 
eourt  had  a  rignt  to  expunge  all  the  articles 
charged  five  years  before  the  death  of  the  Uar 
tator. 

Mahshacl,  ok  J.  That  act  has  nothing  to 
do  with  the  lapse  of  time  after  the  death  of  the 
testator.  The  five  years  are  before  his  death. 
The  three  years  are  also  three  years  during  the 
life  of  the  testator,  and  the  plaintiff  must, 
therefore,  have  been  in  the  state  three  years, 
during  tiie  life  of  Roberdeau,  to  make  the  lim- 
itation attach  to  his  claim. 

The  Court  will  hear  you  upon  that  point  if 
you  think  this  opinion  not  correct. 

Swann  said,  tnat  no  objection  occurred  to 
him  at  present. 

Mabshaix,  Ch.  J.  The  Court  is  satisfied 
with  that  opinion,  unless  you  can  gainsay  it. 

Washington,  J.  There  is  another  point.  Did 
not  the  plaintiff's  coming  into  the  state  in 
1786.  after  the  cause  of  action  accrued,  cause 
the  limitation  to  attach  T 

Swann.  The  words  of  the  act  are,  "saving 
to  persons  out  of  this  commonwealth,"  not  per- 
sons residing  out  of  this  commonwealth.  ^• 
ing  "out  of  the  commonwealth"  is  the  disabil- 
ity; coming  into  the  commonwealth,  therefore, 
is  a  removal  of  that  disability.  If  the  saving 
had  been  to  persons  residing  out,  etc.,  then  pos- 
sibly, a  mere  coming  in,  without  residing} 
would  not  have  been  a  removal  of  the  disabil- 
ity. 3  Wils.  146,  8trithor8i  v,  Grceme. 
177»i  •£.  J.  Lee.  Under  the  British  stat. 
of  1  James,  c  16,  {  3,  the  plaintiff  must  have 
been  a  resident  in  England;  and  he  then  has 
six  years  after  his  return.  Here  the  plaintiff 
was  not  a  resident  of  Virginia  at  any  tune  dur- 
Cranch  3. 


ing  the  life  of  the  testator.  4  T.  R.  516,  Peny 
V,  Jaokson. 

Mabbhaix,  Oh,  J,  Beyond  sea,  and  out  of 
the  state,  are  analogous  expressions,  and  are 
to  have  the  same  construction. 

The  whole  case  turns  upon  the  question, 
whether  the  plaintiff's  being  in  the  stat^  in 
1786,  after  tne  cause  of  a^on  had  accrued, 
takes  him  out  of  the  saving  clause.* 

E.  J.  Lee.  The  casual  coming  into  the  state 
is  not  within  the  meaning  of  the  act.  It  means 
the  coming  in  to  reside.  The  "act  for  the  limi- 
tation of  actions,"  &c,  Eevised  Code  p.  116, 
t  13,  speaks  of  persons  residing  beyond  seat, 
or  out  of  the  country.  If,  in  such  case,  the 
plaintiff  has  a  factor  in  this  oountrv,  the  stat- 
ute runs  against  him;  but  if  no  foctor,  then 
it  does  not. 

Suppose  the  plaintiffs  should  be  foreign 
partners,  and  one  of  them  should  be  driven  by 
stress  of  weather  into  a  remote  part  of  the 
state,  he  may  be  ignorant  of  the  piace  of  resi- 
dence of  his  debtor.  Shall  the  plaintiffs,  in 
such  case,  be  barred  by  the  act  of  limitation? 

The  case  in  2  W.  Bl.  723,  turned  upon  the 
question  of  residence.  I  can  find  no  positive 
authority.  I  believe  the  point  has  never  been 
expressly  decided. 

March  2.  Mabshatt^  Oh.  J.,  after  stating 
the  case,  delivered  the  opinion  of  the  Court. 
There  being  a  general  verdict  for  the  plaintiff, 
it  is  necessary,  in  order  to  justify  a  judgment 
for  the  defendant,  that  the  statement  of  facts, 
upon  which  he  relies,  should  contain  all  the 
circumstances  necessary  *to  support  [*178 
such  a  judgment;  otherwise  the  judgment  must 
be  rendered  upon  the  verdict  for  the  plaintiff. 

The  five  years  mentioned  in  the  56th  section 
of  the  act  of  assembly,  must  have  elapsed  be- 
fore the  death  of  the  testator.  If  they  did  not» 
no  lapse  of  time  after  his  death  can  bring  the 
case  within  the  purview  of  this  act.  In  the 
present  case,  the  five  years  had  elapsed.  But 
there  is  a  savinff  clause,  in  the  following  words: 
"Saving  to  all  persons  non  compoB  mentis, 
fern  eaoovert,  infants  imprisoned  or  out  of  this 
commonwealth,  who  may  be  plaintiffs  in  such 
suits,  three  years  after  their  several  disabili* 
ties  removed." 

It  is  one  of  the  facts  stated,  that  the  plain- 
tiff was  within  the  commonwealth  of  Virginia, 
in  the  year  1786,  after  the  cause  of  action  ac- 
crued; and  hence  it  is  argued  that  he  is  not 
within  the  savins  clause  of  the  section,  and 
that,  to  exclude  him  from  the  benefit  of  that 
clause,  it  is  not  necessary  that  he  should  have 
become  a  resident  of  that  state. 

The  Court  has  not  been  able  to  find  any  case 
in  which  this  question  has  been  decided.  We 
are,  therefore,  ooliged  to  form  an  opinion  from 
a  consideration  of  the  act  itself.  The  words  of 
the  act  are,  "out  of  this  commonwealth,"  and 
such  persons  may  brinff  their  actions  within 
three  years  after  their  "disability"  removed. 

The  Court  is  of  opinion,  that  the  disability  is 
removed  at  the  moment  when  the  perscm  comes 
into  the  commonwealth;  and  he  must  bring 
his  action  within  three  years  from  that  time. 

But  something  further  than  this  was  neces- 
sary to  authorize  a  judgment  for  the  defend- 

1. — See  the  case  of  Duroure  v,  Jones,  4  T.  R.  300 
which  seems  decisive  as  to  that  point. 

403 


178 


SupsEMB  tknnrr  of  thx  Uioted  Statm. 


laoi 


ant.  It  ought  to  have  appeared  that  Roher- 
deau  was  a  resident  of  the  state  of  Virginia 
at  the  time  the  plaintiff  came  into  that  state 
in  1786 ;  and  that  fact  is  not  in  the  case  stated. 
The  judgment,  therefore,  ought  to  have  heen 
for  the  plaintiff,  and  not  for  the  defendant. 

Judgment  reversed,  toith  ooete,  and  judgment 
entered  for  the  plaintiff  on  the  verdict. 


179»] 


•RAY  V.  LAW. 


A  decree  for  a  sa^e  of  mortgaged  property,  upon 
a  bill  to  foreclose,  is  a  final  decree,  from  which  an 
appeal  will  lie. 

LAW  having  a  mortgage  on  real  estate  in  the 
city  of  Washington,  and  Ray  having  a  sub- 
sequent mortgage  on  the  same  estate,  I^w  had 
filed  his  bill  in  chancery  in  the  circuit  court  of 
the  District  of  Columbia,  for  a  foreclosure  and 
sale  of  the  mortgaged  property,  and  made  Ray 
a  defendant.  The  bill  having  been  taken  for 
confessed  against  Ray,  a  decree  was  obtained 
by  Law  for  a  sale.  The  sale  had  been  made  un- 
der the  decree,  and  notice  given,  that  on  a  cer- 
tain  day  the  salfe  would  be  ratified  unless  cause 
was  shown.  On  that  day  Ray  appeared,  but  not 
showing  good  cause,  in  the  opinion  of  the  court, 
the  sale  was  confirmed.  Ray  prayed  an  appeal 
to  this  court  on  the  decree  for  the  sale,  which 
the  court  refused,  on  the  ground,  as  it  is  under- 
stood, that  the  decree  for  the  sale  was  not  a 
final  decree  in  the  cause. 

Ray  on  this  day  presented  a  petition  to  this 
eourt  setting  fortii  those  facts,  among  others, 
praying  relief,  and  that  this  court  womd  direct 
the  court  below  to  send  up  the  record.  At  the 
same  time  he  produced  sundry  papers,  purport- 
ing to  be  the  substance  of  that  record,  but  not 
properly  authenticated. 

MABflHATJ*,  Oh.  J.  The  act  of  Congress  points 
out  the  mode  in  which  we  are  to  exercise  our 
appellate  jurisdiction,  and  only  authorizes  an 
appeal  or  writ  of  error  on  a  final  judgment  or 
decree. 


C.  Lee,  for  the  petitioner,  contended,  thai 
this  was  a  final  decree  as  to  Ray,  and  cited  t 
Fowler's  Exchequer  Practice,  195,  to  show  that 
such  a  decree  would,  in  England,  be  considered 
such  a  final  decree  as  would  authorize  an  a^ 
peal. 

March  5,  Mabshall^  Oh,  J,  We  can  do  noth- 
ing without  seeing  the  record,  and  the  papers 
offered  cannot  be  considered  by  us  as  a  record. 

*The  Court,  however,  is  of  opinion, [*  180 
that  a  decree  for  a  sale  under  a  mortgage  is 
such  a  final  decree  as  may  be  appealed  &om. 
We  suppose,  that  when  the  court  below  under- 
stands that  tc»  be  oar  opinion,  it  will  allow  aa 
appeal,  if  it  be  a  case  to  which  this  opinion 
applies. 


LEVY  V.  GADSBY. 


If  A  lend  money  to  B,  who  puts  it  out  at  nsurl- 
one  Interest,  and  agrees  to  pay  to  A  the  same  rate 
of  Interest  whidi  he  Is  receiving  upon  A's  money, 
this  is  usury,  between  A  and  B,  and  an  Indorser  of 
B's  note  to  A  may  avail  himself  of  the  plea  of 
usury. 

If  the  usurv  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  such  special  plea,  it 
may  be  admitted  upon  the  genera]  issue,  notwith- 
standing it  has  been  refused  upon  the  special  plea. 

The  court  has  the  exclusive  power  of  deciding 
whether  a  written  contract  be  usurious. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

This  was  an  action  of  assumpsit,  by  Levy, 
the  indorsee  of  a  promissory  note,  against 
O^^^^shj,  payee  and  indorser  of  Mcintosh's  note. 

The  declaration  consisted  ot  three  counts* 
The  Ist,  in  addition  to  the  common  averments^ 
alleged,  that  the  plaintiff  had  brought  suit 
upon  the  note  against  Mcintosh,  in  ^uiryland, 
and  recovered  judgment,  but  that  before  ezecn* 
tion  made  M'lntosh  died  insolvent.  The  2d 
count  was  in  the  usual  form,  excepting  ^at  it 
alleged  that  Qadaby  became  liable  by  the  cus- 
tom of  merchants.  The  3d  count  was  for  money 
had  and  received.  The  defendant  plc»uied,  Ist 
Non  aeeumpait;  2d.  As  to  the  first  count,  nsuiy 


Nora. — ^Usury  must  be  specially  and  fully  plead- 
ed. The  material  facts  constituting  the  usury 
must  be  fully  set  forth  in  the  plea  or  answer,  and 
the  proof  must  correspond  to  the  facts  alleged, 
otherwise  the  defense  must  fail. 

Archer   v.    Shea,   14    Hun,   498.    Morford   v. 

Davis,  28  N.  t.  481. 
Bk.  of  Auburn  v.  Lewis,  19  Alb.  L.  J.  178.    Fay 

V.  Grimsteed,  10  Barb.  821. 
Wheaton  v.  Voorhis,  53  How.  Pr.  N.  T.  819. 
Qrlggs  V.  Howe,  2  Abb.  Ct.  Ap.  Dec.  291. 
Manle  v.  Crawford,  14  Hun,  193.     Heywood  v. 

Jones,  10  Hun,  600. 
Frank  v.  Norris,  57  HI.  188. 
Bush  V.  Bush,  7  Monr.  (Ky.)  58. 
Murray  v.  Crocker,  1  Scam.  (111.)  212. 
Newell  V.  Nixon,  4  Wall.  U.  S.  588. 
Where  complaint  precludes  plea  of  usury  defend* 
ant  may  give  it  in  evidence. 

Arnold  v.  Angell,  62  N.  T.  508. 
At  common  law  the  plea  of  usury  must  set  forth, 
amount  of  loan,  time  for  which  loan  was  made, 
amount  of  the  usury  paid  or  agreed  to  be  paid,  the 
parties  in  full  to  the  usurious  agreement,  and  that 
the  agreement  was  a  corrupt  and  usurious  one. 
(^ises  cited  above  and 
Moody  V.  Hawkins,  25  Ark.  191. 
Where  law  of  another  state  is  relied  on  to  es- 
tablish usury  both  law  and  fact  must  be  pleaded. 
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Court  presumes  that  law  of  a  foreign  state  is  same 
as  its  own. 

Leake  v.  Bergen,  27  N.  J.  Bq.  860. 

Merdiants  B*k  v.  Griswold,  72  N.  T.  472. 

Bowman  v.  Miller,  25  Gratt.  (Va.)  331. 
The  burden  of  proof  is  on  the  defendant  to  clear- 
ly make  out  the  usury,  both  the  facts  and  intent 

Guggenheimer  v.  Geiszler,  81  N.  T.  298. 

Thomas  v.  Murrav,  82  N.  Y.  605. 

Haughtwout  V.  Garrison,  69  N.  T.  889. 

Valentine  v.  Conner,  40  N.  T.  248. 

Conover  v.  Van  Maten,  8  Green,  N.  J.  481. 

Stuart  V.  Mechs,  ft  Farm.  B'k,  19  John.  505. 
Strict  proof  is  required. 

Griggs  V.  HoweL  cited  above. 

Taylor  v.  Morris,  22  N.  J.  Bq.  600. 

Frank  v.  Morris,  57  111.  188. 

Grant  v.  Merrill,  86  Wis.  890. 

Churchman  v.  Lewis,  84  N.  Y.  444. 
Bxtrinsic  evidence  may  be  introduced  to  prove; 
defendant  not  concluded  oy  face  of  contract. 

Scott  V.  Lloyd,  9  Pet  418. 

Wetter  v.  Hendestry.  16  Md.  11. 
Where  usury  is  an  inference  merely  from  facts 
proved  it  is  question  for  jury  only. 

Train  v.  Collins.  2  Pick.  145. 
Whether  contract  is  a  cloak  for  usury  Is  for  the 

^^'Stevens  t.  Davis,  8  Met  211,  212.    _ 
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between  inntosli  and  Levy,  stating  the  trans- 
action as  a  loan  by  the  latter  to  the  former; 
Sd.  Aa  to  the  first  count,  usury  between  the 
■ame  parties,  stating  the  transaction  as  a  for- 
bearance of  an  ant^dent  debt.  The  4th  and 
6th  were  like  pleas  of  usury  to  the  sec(md 
eount.  The  3d  and  6th  pleas,  by  mistake,  al- 
leged the  note  given,  in  pursuance  of  the  cor- 
rupt agreement,  to  be  a  note  made  by  Gadsby 
to  M'lntosh,  and  by  him  indorsed  to  Levy; 
whereas,  the  note  in  the  declaration  mentioned, 
"waa  a  note  made  by  M'Intosh  to  Gadsby,  and 
by  him  indorsed  to  Levy.  To  the  pleas  of 
usury,  there  were  general  replications  and  is- 
sues, and  a  general  verdict  for  the  defendant. 
181*ipn  *the  trial  three  bills  of  exceptions 
were  taken  by  the  plaintiff. 

Ist.  The  first  stated  that  the  plaintiff  gave 
in  evidence  a  promissory  note  in  the  usual 
form,  dated  November  1,  1707,  whereby  M'ln- 
toeh,  six  months  after  date,  promised  to  pay  to 
Gadsby,  or  order,  1,436  dollars  and  62  cents, 
tar  value  received,  negotiable  at  the  bank  of 
Alexandria.  And  it  was  proved  that  Levy  and 
M'Intosh  carried  on  trade  and  commerce  in  oo- 

rrtnership,  under  the  name  and  firm  of  Levy 
M'Intosn,  at  Alexandria,  Levy  residing  at 
Georj^town,  about  8  miles  distant  from  Alex- 
andria. That  they  to  continued  to  carry  on 
tntde  and  commerce  from  some  time  in  the 
year  1706,  tUl  the  12th  day  of  November,  1707, 
on  which  day  the,  partnership  was  dissolved; 
and  that  the  dissolution  was  advertised  in  the 
public  papers,  on  the  10th  of  October,  1707, 
to  take  place  on  the  said  12th  day  of  November, 
1707.  Aind  the  defendant,  to  support  the  issues 
•n  his  p&rt,  offered  in  evidence  a  paper  in  the 
handwriting  of  the  plaintiff,  and  oy  him  sub- 
scribed, as  follows: 

''Georgetown,  November  0th,  1707.  Received 
€f  Mr.  John  M'Intosh,  his  two  notes,  one  pay- 
able to  John  Gadsby  for  fourteen  hundred  and 
thirty-six  dollars  and  sixty-two  cents,  dated  the 
first  instant,  negotiable  at  the  bank  of  Alexan- 
dria, at  six  months  after  date,  indorsed  by  said 
Gadsby;  the  other  to  Thomas  J.  Beatty,  of 
same  date,  at  three  months  after  date,  for 
twelve  hundred  and  seventy  dollars  and  eighly- 
■even  cents,  negotiable  at  the  bank  of  Colum- 
bia, and  indors^  by  said  Beatty.  The  two  notes 
making  the  sum  of  two  thousand  seven  hun- 
dr^  and  seven  dollars  and  forty-nine  cents, 
which,  when  paid,  is  on  account  of  money  due 
me  from  the  firm  of  Levy  and  M'Intosh,  eaual 
to  two  thousand  two  hundred  and  ten  dollars 
and  twenty-four  cents,  as  by  their  account, 
lianded  me  by  the  said  M'Intosh,  dated  October 
23d,  1707;  and  as  the  said  M'Intosh  a^ees  he 
ia  receiving  an  interest  equal  to  the  difference 
twixt  the  sum  due  me,  as  per  their  account 
current,  and  the  notes  payable,  he,  therefore, 
allows  me  the  same  interest  as  the  one  he  is 
receiving  for  my  money.  Therefore,  on  a  settle- 
182*]  ment  of  accounts,  I  am  *only  to  stand 
debited  for  twenty-two  hundred  and  ten  dollars 
and  twenty-four  cents  (2,210  dollars  and  twen- 
ly-four  cents),  due  as  per  account  current;  407 
dollars  and  25  cents  interest;  2,707  dollars  and 
40  cents.  **  N.  Levy." 

The  plaintiff's  eoonsel  objected  to  the  said 
writing  being  given  in  evidence  by  the  defend- 
ant on  the  pleaa  of  usury,  and  the  Court  re* 
fnaed  to  pennit  It  to  go  fai  eridenoe  on  thoae 

8. 


pleas.  The  plaintiff's  counsel  then  objected  to 
its  going  in  evidence  on  the  general  issue  of 
non  aaaumpait,  but  upon  that  issue,  the  court 
admitted  it. 

2d.  The  2d  bill  of  exceptions,  after  repeating 
the  same  facts,  states,  that  the  plaintiff's  coun* 
sel  prajred  the  opinion  of  the  court,  and  their 
instruction  to  tne  jury,  whether  tlie  circum* 
stances  given  in  evidence  as  aforesaid,  amount- 
ed to  proof  of  a  usurious  contract  between  Levy 
&  M'Intosh;  and  the  Court,  thereupon,  in- 
structed the  jury,  that  those  circumstances  did 
amount  to  proof  of  a  usurious  contract  between 
those  parties. 

3d.  The  3d  bill  of  exceptions  was  to  the  opin- 
ion of  the  court,  that  the  agreement  mentioned 
in  the  receipt  given  by  Lei^  to  M'Intosh,  hav- 
ing been  read  in  evidence,  and  having  been,  by 
the  court,  declared  a  usurious  agreement,  the 
note  given  in  pursuance  thereof  is  void,  and 
that  the  plaintiff  is  not  entitled  to  recover 
thereon  against  the  defendant  in  the  present 
action. 

Swann  and  Simms,  for  plaintiff  in  error.  G. 
Lee,  Mason  and  Jones,  for  the  defendant. 

llie  questions  arising  in  this  case  are,         \ 

1st.  Whether  the  coiurt  below  was  correct  in 
instructing  the  jury,  that  the  agreement  con- 
tained in  Levy's  receipt  was  usurious. 

2d.  Whether  that  receipt  was  admissible  in 
evidence  upon  the  issue  of  non  aeaumpsit;  and, 

3d.  Whether  it  waa  admissible  upon  either 
of  the  other  issues. 

*Swann,  for  the  plaintiff  in  error.      [*183 

1.  As  to  the  usury.  The  court  below  under- 
took to  say  that  the  agreement  and  other  cir^ 
cumstances  amounted  to  conclusive  proof  of 
usury,  when  it  ought  to  have  been  left  to  the 
jury,  under  all  the  circumstances  of  the  case, 
to  say  whether  the  contract  was  usurious  or  not. 

There  appears  to  have  been  a  partnership  in 
usury  between  Levy  and  M'Intosh.  During  that 
partnership,  M'Intosh  had  loaned  Levy's  money 
at  usurv,  and  on  the  23d  day  of  October,  1707» 
was  indebted  to  Levy  in  the  sum  of  2,210  dol- 
lars and  24  cents,  for  money  thus  lent  out  at 
3  and  6  months.  And  being  satisfied  that  he 
should  receive  that  money  at  those  periods,  he 
was  willing  to  bind  himself  absolutely  to  pay 
it  over  to  Levy,  whose  money  it  in  truth  was. 
This,  we  say,  is  the  true  construction  of  the  re- 
ceipt. It  is  no  more  than  the  case  of  an  agent 
binding  himself  to  pay  over,  at  a  particular 
time,  tne  money  of  his  principal  whicn  shall  at 
that  time  be  in  his  hands. 

To  constitute  usury  under  the  act  of  assem- 
blT,  Rev.  Code  of  Virginia,  p.  37,  there  must  be 
either  a  loan  of  money,  or  forbearance  of  a  debt 
already  due.  In  this  case  there  was  neither  a 
loan  from  Levy  to  M'Intosh,  nor  a  debt  due 
from  M'Intosh  to  Levy.  Cowp.  115,  Floyer  «. 
EdwardM.  A  note  given  without  consideration 
is  not  usurious.  M'Intosh  was  to  receive  the 
money  at  a  certain  time,  and  pay  it  over  to 
Levy.  This  is  the  whole  of  the  contract.  Ha 
only  bound  himself  expressly  to  do  what  in 
equity  and  conscience  he  ought  to  do.  At  the 
time  the  notes  were  given,  if  Levy  had  sued 
Mintosh  for  the  money,  it  would  have  been  a 
sufficient  answer  to  aay  that  M'Intosh  had  not 
received  it. 

If  I  ant]M>rized  a  man  ta  lend  1,000  dollar^ 
of  mj  wMMBj  on  vaorTy  for  my  benefit^  and  ba 
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does  80y  and  has  received  500  dollars  for  such 
usury,  caii  I  not  compel  him  to  pay  it  over  to 
me?  This  is  really  the  onl^  question  upon  the 
merits  of  this  case;  and  this  seems  to  be  decid- 
ed by  the  case  of  Faikney  v,  ReynouSf  4  Burr. 
2069,  and  that  of  Petrie  v.  Eannay,  3  T.  R.  418, 
in  which  it  was  held  that  if  two  be  enga^^ed  in 
a  transaction  illegal,  but  not  malum  »n  ae, 
and  one  of  them  pay  the  whole  money,  he 
184*]  *may  recover  a  proportion  from  the 
other,  if  this  other  has  expressly  promised  to 
pay  it.  From  hence  it  may  oe  inferred,  that  al- 
though the  original  transaction  between  M'In- 
tosh  and  the  person  to  whom  he  lent  the  money 
on  usury  was  illegal,  and  although  Levy  knew 
all  the  drcumstances,  and  assented  to  the  trans- 
action, yet,  inasmuch  as  it  was  not  malum  in 
se,  and  M'Intosh  agreed  to  pay  over  the  money 
to  Levy  when  received,  the  illegality  of  the  orig- 
inal transaction  shall  not  discharge  M'Intosn 
from  such  agreement,  or  render  it  void. 

Simms,  on  the  same  side.  An  objection  was 
made  in  the  court  below,  to  allowing  usury  to 
be  given  in  evidence  on  the  plea  of  non  assump- 
sit, but  it  was  overruled  by  the  court.  If  there 
had  been  no  other  plea,  perhaps  the  ouestion 
would  be  doubtful ;  but  when  the  defenaant  has, 
pleaded  usury  in  a  particular  wav,  he  ought  not 
to  be  permitted  to  resort  to  a  different  kind  of 
usury.  Tate  v.  Wellings,  3  T.  R.  538.  It  tends 
to  surprise  and  entrap  the  plaintiff. 

0.  I^,  contra.  1st.  Whether  usury  can  be 
given  in  evidence  on  non  assumpsit, 

Evei^thing  which  goes  to  show  that  the  con- 
tract is  void,  may  be  given  in  evidence  on  that 
plea;  for  if  the  promise  was  void  when  made, 
uien,  in  law,  it  was  no  promise.  Str.  498,  Ber- 
nard V.  Saul;  2  Str.  733,  Burrows  v.  Jemvfio; 
1  Esp.  Rep.  178. 

There  being  two  special  pleas  of  usury  makes 
no  difference,  the  court  having  been  of  opinion 
that  the  evidence  did  not  support  those  pleas. 

2d.  As  to  the  construction  of  the  agreement. 
If  the  usury  is  reserved  for  forbearance  of  a 
debt  already  due,  it  is  the  same  thing  as  if  re- 
served on  an  original  loan.  1  Call,  74,  81,  Oih- 
9on  9.  Fristoe,  And  it  makes  no  difference 
whether  the  usurious  interest  is  stated  to  be  re- 
ceived from  others  or  not.  Usury  is  not  to  be 
covered  by  such  devices  as  that.  It  is  only  an 
indirect  way  of  receiving  the  usury. 
185*]  *No  argument  can  make  the  transac- 
tion plainer  than  it  is  stated  in  the  receipt 
itself.    Res  ipsa  loquitur. 

Mason,  on  the  same  side.  There  can  be  no 
ground  for  the  plaintiff  to  allege  surprise  in 
the  admission  of  the  receipt  as  evidence  on  the 
general  issue.  The  special  pleas  set  forth  pre- 
cisely the  same  facts,  and  nothing  but  a  blun- 
der in  copying  the  pleas,  and  inserting  the 
name  of  M'lntosh  for  Gadsby,  prevented  the 
evidence  from  being  admitted  on  those  pleas. 

The  agreement  is,  thai  as  M'lntosh  is  receiv- 
ing usury  from  others,  therefore  he  will  pay  it 
to  the  plaintiff.  If  the  debtor  receives  usury 
from  his  debtors,  it  is  no  justification  of  the 
creditor  in  demanding  from  him. 

There  is  no  evidence  that  the  partnership  of 
Levy  and  M'lntosh  was  a  partnership  in  usury. 

The  receipt  does  not  directly  aver  that  M'ln- 
tosh is  receiving  the  rate  of  interest  mentioned. 
It  only  states  Uiat  he  agrees  he  is  receiving  it. 
A  man  may  agree  to  a  falM  statement  of  ffieta; 
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and,  indeed,  that    is    always    the  case^ 
usury  is  attempted  to  be  covered. 

Jones,  on  the  same  side.  The  evidence  of- 
fered was  not  only  applicable  to  the  general 
issue,  but  to  the  first  special  plea  of  usury.  Tbm 
agreement  shows  it  to  he  a  loan  in  the  sense  of 
the  statute. 

No  precedent  can  be  found  of  a  plea  of  usury 
which  does  not  state  it  as  a  loan. 

The  cases  cited  do  not  apply.  The  agreement 
itself  does  not  state  it  to  be  accounting  for 
profits  received.  But  M'lntosh  gives  an  abso- 
lute note  for  the  payment  of  money,  although 
it  is  agreed  that  it  is  outstanding. 

The  question  is  upon  a  writt^  agreement^ 
and  the  construction  of  all  such  agreements  is 
exclusively  with  the  court. 

*March  4.  Mabshaix,  Ch,  J,,  deliv-  [*186 
ered  the  opinion  of  the  court. 

It  was  slightly  contended  by  the  counsel  for 
the  plaintiff  in  error,  that  when  usury  has  been 
specially  pleaded,  and  the  evidence  adduced  to 
support  such  plea  has  been  adjudged  by  the 
court  to  be  inapplicable  to  the  facts  so  pleaded, 
the  same  evidence  cannot  be  admitted  upon  the 
plea  of  non  assumpsit.  No  cases  in  support  of 
this  position  have  been  cited,  and  it  ooes  not 
appear  to  be  supported  bv  reasoning  from  an- 
alogy. In  cases  where  there  are  special  and 
geneical  counts  in  a  declaration,  and  the  evi- 
dence does  not  support  the  special  counts,  the 
plaintiff  is  allowed  to  apply  the  same  evidence 
in  support  of  the  general  counts.  On  a  parity 
of  reasoning,  the  defendant  should  be  permitted 
to  give  in  evidence,  upon  the  plea  of  non  as- 
sumpsit, the  same  facts  which  were  adjud^jed 
inapplicable  to  the  special  pleas,  but  which 
might  have  been  received  on  the  general  pled, 
if  the  special  pleas  had  not  been  pleaded. 

The  counsel  for  the  plaintiff  has  also  con- 
tended, that  although  tne  paper  writing  pro- 
duced would,  on  the  face  of  it,  import  a  usuri- 
ous contract,  yet,  as  the  iury  might  possibly 
have  inferred  from  it  certain  extrinsic  facts, 
which  would  have  shown  the  contract  not  to 
have  been  within  the  act,  the  jury  ought  to 
have  been  left  at  liberty  to  infer  those  facts. 
But  in  this  case  the  question  arises  upon  a  writ- 
ten instrument,  and  no  principle  is  more  clear- 
ly setUed,  than  that  the  construction  of  a  writ- 
ten evidence  is  exclusively  with  the  court. 

This  Court  is  of  opinion,  that  the  court  be- 
low has  correctly  construed  the  instrument 
upon  which  the  question  arose,  and  that,  there- 
fore, there  is  no  error  in  the  judgments 

Judgment  affirmed,  with  costs. 
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*THB   MARINE   INSURANCE   COM-  £•187 
PANY  OF  ALEXANDRIA 

WILSON.* 

If  a  policy  upon  a  vessel  have  a  elanse  '^at  If 
the  vessel,  after  a  regular  survey,  should  be  con- 
demned as  unsound  or  rotten,  the  underwriters 
should  not  be  hound  to  pay,*'  a  report  of  surreyon, 
that  she  was  unsound  and  rotten,  hut  not  referring 

1. — Present,  Marshall,  Oh,  I,;  Cashing,  Patarson 
and  Washington,  JusUees, 

Craneh  1 
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to  the  commencement  of  the  rojtLt^  Is  not  raffl- 
dent  to  discharge  the  nnderwrltera. 

Qumre,  whether  such  report,  even  If  It  related  to 
the  commencement  of  the  Toyage,  woald  be  coneln- 
fllye  evidence? 

THIS  was  an  action  of  covenant  in  the  circuit 
court  of  the  District  of  Columbia,  sitting 
at  Alexandria,  brought  hj  Wilson,  the  defend- 
ant in  error,  affainst  the  Marine  Insurance 
Company  of  Alexandria,  upon  a  nolicy  of 
insurance  on  the  brig  George,  from  Alexandria 
to  Havre  d^  Grace,  £5. 

One  of  the  clauses  in  the  policy  was  in  the 
following  words,  viz.  "If  the  above  vessel, 
after  a  regular  survey,  shall  be  condemned  for 
being  unsound  or  rotten,  the  underwriters  shall 
notbe  bound  to  pay  the  subscription  on  this 
policy."  The  declaration  was  for  a  total  loss, 
and  averred  that  t^  brig  sailed  from  Alexan- 
dria on  the  24th  of  October,  1802,  upon  the  voy- 
age insured. 

The  defendants  pleaded, 

1st.  "That  on  the  24th  day  of  October, 
1802,  the  said  brigantine,  called  the  George, 
was  unsound  in  her  timbers,  and  by  reason  of 
the  said  unsoundness,  was  not  capable  of  per- 
forming the  voyage  in  the  policy  mentioned, 
viz.,  at  and  from  Alexandria  aforesaid,  across 
the  Atlantic  ocean  to  Havre  de  Grace,  Rotter- 
dam or  Bremen,  with  liber^  to  call  at  Fal- 
mouth for  orders;  and  this  they  are  ready  to 
▼erify,"  Ac 

2d.  "That  after  the  said  brigantine  had  gone 
from  Alexandria  aforesaid,  upon  the  voyage 
aioresaid,  and  while  she  was  proceeding  upon 
the  voyage  aforesaid,  upon  the  high  seas,  she 
sprung  a  leak,  viz.,  on  tne  31st  day  of  October, 
in  the  year  aforesaid,  in  ccmsequence  of  her  not 
having  been  tight,  staunch  and  strong  enough 
for  performing  the  voyage  aforesaid,  on  tne 
188^]  said  24th  day  of  'October,  in  the 
year  aforesaid,  at  Alexandria  aforesaid,  and, 
at  the  instance  of  her  crew,  her  voyage  was 
interrupted  upon  account  of  her  incapacity  to 
perform  the  same.  And  the  said  brigantine 
was  put  bade  and  conducted  into  a  convenient 
port  to  be  examined  and  repaired,  viz.,  into 
Norfolk,  in  Virginia,  and  that  a  regular  survey 
of  the  said  brigantine  was  made  at  Norfolk  on 
the      day  of  ,  in  the  ^ear  , 

and  thereupon  the  said  brigantme  was  con- 
demned for  being  unsound  to  that  degree  as 
not  to  be  worthy  of  l^ing  repaired,  and  ren- 
dered fit  and  able  to  perform  tne  voyage  afore- 
said, whereof  the  plaintiff,  afterwards,  to  wit, 
on  the  day  and  year  last  mentioned,  at  the  eovai- 
tv  of  Alexandria  aforesaid,  had  notice;  and  this 
tney  are  ready  to  verify,"  Ac 

To  this  last  plea  there  was,  at  first,  a  general 
demurrer,  which  was  afterwards  withdrawn, 
and  general  replications  and  issues  to  both 
pleas. 

On  the  trial,  two  bills  of  exception  were  taken 
by  the  defendants.  The  first  states,  that  the 
defendants  moved  the  court  to  instruct  the 
jury  to  find  a  verdict  for  the  defendants,  if  they 
should  be  satisfied  by  the  testimony  that  the 
Georffe,  on  the  24th  of  October,  1802,  after  a 
regular  survey,  was  condemned  as  being  un- 
■oimd  or  rottsn  by  the  surveyors,  whose  report 
is  as  fellows,  to  wit:  "The  brig  George,  of 
Alexandria,  Caspar  Hayman,  master,  having 
put  into  tlds  pon  in  distress,  we^  the  subsorib- 


ers,  at  the  request  of  said  master,  did  this  day 
attend  on  board,  for  the  purpose  of  ascertaining 
and  reporting  tiie  situation  of  the  said  vessel, 
and  the  circumstances  of  said  distress.  We 
found,  from  the  report  of  said  master  and  oth- 
ers, that  they  sailed  from  Alexandria  on  the 
24Ui  of  October  last  past,  with  a  cargo  of  tobac- 
co, coffee  and  staves,  bound  on  a  voyage  to  Fal- 
mouth, in  England;  that  on  the  31st  of  the 
same  month,  in  consequence  of  having  met  with 
heavy  gales  of  wind,  the  vessel  sprung  a  leak, 
and  that  with  much  difficulty  and  continued  la- 
bor at  the  pumps,  having  seldom  less  than  three 
feet  water  in  the  hold,  they  gained  this  port. 
Considering  the  foresoing  circumstances,  and 
the  appearances  whi<m,  in  our  minds,  confirm 
the  same,  we  think  proper  to  recommend  that 
the  vessel  be  haled  to  some  convenient  wharf, 
the  *carffo  landed,  and  the  hull  carefully  [*180 
examined.  Given  under  our  hiuids  at  N<Mrfolk, 
Virginia^  17th  November,  1802. 

"Jambs  HxTinxB, 
"Paul  Pboby." 

'THie  cargo  of  the  brig  Georse,  of  Alexandria, 
having  been  unladen,  pursuaiS  to  a  recommen* 
dation  contained  in  a  report,  dated  the  17th  in- 
stant, and  signed  by  two  of  the  present  sub- 
scribers, we,  the  undersigned,  at  the  request 
of  Caspar  Hayman,  master  of  said  brig,  did  this 
day  attend  on  board  for  the  purpose  expressed 
in  said  reports 

"We  find,  on  a  minute  examination  of  the  hull 
of  said  vessel,  that  without  going  into  an  ex- 
tensive repair,  the  intended  voyage  cannot  be 
Srosecutea ;  and  ccmsidering  the  heavy  expense 
bat  must  necessarily  attend  such  a  measure, 
and  which,  in  our  opinion,  would  exceed  the 
value  of  the  vessel  when  completed,  we  are 
clearly  of  opinion  that  the  vessel  and  materia}s» 
in  their  present  state,  should  be  immediately 
Bciid  on  account  of  those  concerned.  Given  un- 
der our  hands  at  Norf<^  Virginia,  this  26th 
Nov.  1802. 

"jAicxs  HuirncB,  Merohant, 
"Paxtl  Pbobt,  Ship  Master, 
"JoHir  Jabvis,  )  Master  Oar- 
"Thos.  Nash,   3     pentsrs/' 

But  the  Court  refused  to  give  the  instruction 
as  prayed. 

The  second  bill  of  exceptions  stated,  that  the* 
defendants'  counsel  moved  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendants,  if 
they  should  be  satisfied  by  the  testimony,  that 
the  brig  Georse,  after  a  regular  survey,  was 
condemned  as  having  been  unsound  or  rotten  on 
the  24th  day  of  Octm>er,  1802,  by  the  surveyors, 
whose  report  is  as  follows:  (here  was  inserted 
the  same  report: )  and  shall  also  be  satisfied  by 
the  evidence,  that  the  said  vessel,  while  she  was 
performing  the  voyage  insured  upon  the  high 
seas,  sprung  a  leak  on  the  31st  day  of  October, 
in  the  year  aforesaid,  and  at  the  instance  of  her 
crew,  the  said  voyage  was  interrupted 
*upon  account  of  her  incapaciiy  to  per-  [*100 
form  the  said  vovage;  and  that  the  said  brigan- 
tine was  put  back,  and  conducted  into  a  conven- 
ient port  to  be  examined,  namely,  into  Norfolk, 
in  Virginia,  where  the  survey  herein  before  men- 
tioned was  made;  but  the  court  refused  to  give 
such  instruction. 

C.  Lee,  for  the  plaintiffs  in  error.  Three 
poinfts  arise  in  this  eauat.  - 
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iBi.  That  the  report  of  the  suryeyors  is  oon- 
^lusive  upon  the  question  of  seaworthiness,  un- 
less partiality,  corruption  or  misbehavior  on  the 
part  of  the  surveyors,  in  making  the  survey, 
can  be  shown. 

2cL  That  it  is  competent  for  the  defendant  to 
cacplain,  by  parol  testimony,  the  grounds  upon 
which  the  surveyors  condemned  the  vessel. 

3d.  That  it  was  not  necessary  for  the  insurers 
to  plead  specially  the  report  of  the  surveyors, 
eM  their  condemnation  of  the  vessel,  but  that 
it  might  be  given  in  evidence. 

1st.  If  the  parties  have  agreed  upon  a  tribu- 
nal to  decide  a  particular  question,  they  must 
be  bound  by  the  decision  of  that  tribunal.  So 
in  the  case  of  an  award.  It  is  binding  upon 
the  parties  all  over  the  world. 

But,  it  may  be  said,  how  are  the  surv^ors  to 
msoertain  the  condition  of  the  vessel  on  the  24th 
of  October?  The  answer  is,  that  thev  might 
examine  witaieseee;  they  might  judge  kom  the 
universal  decay  of  the  timbers,  «c. 

The  covenant  in  the  poli<7  does  not  say  at 
what  time  the  vessel  must  be  proved  to  have 
been  unsound.  But  we  admit  that  she  must  be 
proved  io  have  been  unsound  at  the  time  the 
voyage  commenced. 

we  pleaded  that  she  was  unsound  on  the  24th 
€f  October,  when  the  voyage  commenced;  and 
we  praved  the  court  to  instruct  the  jury,  that  if 
tiiey  should  be  satisfied  by  the  evidence  that 
101*]  she  was  condemned  *as  being  unsound 
and  rotten  on  the  24th  of  October,  after  a  regu- 
lar survey^  tl^  ought  to  find  a  verdict  for  the 
defendan^.  This  histructiony  we  contend,  the 
eourt  ought  to  have  given ;  for  the  report  of  the 
surveyors  is  like  an  award  of  arbitrators,  which 
cannot  be  set  aside,  unless  partiality,  fraud,  or 
misbehavior,  be  proved  on  tne  part  of  the  arbi- 
trators. In  the  case  of  Shelton  v.  Bwrhour,  2 
Wash.  04,  It  was  held  that  a  former  verdict  and 
|iidgment  between  the  mother  of  the  plaintiff, 
who  sued  for  his  freedom,  and  the  def endant>  by 
which  it  was  adjudged  thai  the  mother  was  a 
slave,  were  conclusive  evidence  that  the  plain- 
tiff, her  son,  was  a  slave.  And  this  was  a  ques- 
tion where  freedom  was  concerned,  and  wnere 
the  natural  leaning  of  the  court  is  presumed  to 
be  in  favor  of  freedom. 

The  judgment  of  a  court  is  to  be  admitted  as 
sondusive  evidence,  without  bein^  specially 
pleaded.  So  is  an  award,  and  the  judgment  of 
a  foreign  court  which  has  jurisdiction  over  the 
subject  matter  and  the  parties. 

2d.  If  the  report  of  the  surveyors  does  not 
refer  to  the  24tli  of  October,  as  the  time  when 
the  vessel  was  unsound,  it  was  competent  for 
us  to  explain  the  report  by  testimony  not  in- 
consistent with  it.  There  is,  however,  enough  in 
the  report  to  induce  a  presumption  that  she  was 
not  sound  on  the  24th.  The  unsoundness  was 
in  the  hull,  not  in  the  rigging,  masts,  &a 

To  show  that  parol  testimony  might  be  ad- 
mitted to  explain  any  ambiguily  of  the  report^ 
the  following  cases  were  cited :  1  T.  R.  701, 
Doe,  den^,  FrMland  ▼.  Burt;  1  Dall.  193,  Greg- 
ory V.  Setter;  2  DaU.  171,  Field  v.  Briddle;  2 
Dall.  173,  M'Miim  ▼.  Ofoem;  1  Wash.  15,  Boe$ 
9,  NorvelL 

March  6.    Maebwah.,  Oh.  J.,  dedined  giv- 
ing an  opinion,  eonceivfaif  himaolf  to  be  in  a 
nmota  degree  intsissted  in  HMt  stock  o<  tiis  ia- 
suraass  eomsma, 
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*The  other  three  judges  delivered  [*10S 
their  opinions  seriatim,  as  follows : 

Washington,  J.  It  does  not  appear  upon 
the  record  thsi  any  other  evidence  was  offered 
to  prove  the  vessel  unsound  on  the  24th  of  Oe- 
tol)er,  than  the  report  of  the  surveyors.  No 
parol  testimony  appears  to  have  been  offered  io 
explain  the  report  or  to  apply  it  to  the  time  of 
commencing  the  risk.  The  bill  of  exceptions 
is  repugnant  It  asks  an  opinion  predicated 
upon  the  unsoundness  of  the  vessel  on  the  24th 
of  Octobei;  4nd  relies  upon  the  report  of  tho 
surveyors,  which  applies  only  to  the  Slat  of  Oc- 
tober. If  it  wae  intended  to  bring  before  this 
court  the  propriety  of  admitting  parol  evidence 
to  explain  the  report,  tha/t  quesucm  does  not  s^ 
pear  to  arise  from  the  record. 

I  see  no  reason  for  reversing  the  judgment. 

I  do  not,  however,  mean  to  be  understood, 
that  if  parol  evidence  had  been  offered,  it  would 
have  been  proper  to  receive  it.  I  give  no  opin- 
ion upon  that  point. 

Patebson,  J,  No  parol  evidence  appears 
upon  the  record  to  show  that  the  report  of  the 
surveyors  referred  to  the  24th  of  OcU^r.  The 
conclusiveness  of  the  report,  therefore,  did  not 
come  before  the  court.  It  is  not  a  point  in  the 
cause. 

OusHiNO,  J.  This  is  an  action  on  a  policy  of 
insurance.  The  defense  set  up  is,  that  the  ves- 
sel was  unsound  and  rotten  on  the  24th  of  Oc- 
tober, when  the  risk  commenced;  and  it  is  al- 
leged that  the  report  of  the  survevors  is  coneli»- 
sive  evidence  of  that  fact.  But  the  report  doss 
not  apply  to  tha/t  time. 

Let  the  judgment  he  affirmed  with  ooete. 


•WILSON 

V, 

OODMANnS  EXECUT0B.1 
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In  a  declaration,  the  averment  that  the  sssigi- 
ment  of  a  promissory  note  was  for  value  receive^ 
Is  an  Immaterial  averment,  and  need  not  be  proved. 
If  the  defendant  plead  the  bankrtiptcv  of  the  ta- 
dorser  in  bar,  a  replication  statins^  that  the  nets 
was  ^ven  to  the  indorser,  in  trust  for  the  plala- 
tur,  is  not  a  departure  from  the  declaration  which 
alle^res  the  note  to  have  been  given  by  the  defendant 
for  valae  received. 

Claims  against  the  agent  cannot  be  offlset  against 
the  principal. 

Upon  the  death  of  the  plalntifE,  and  appearance 
of  his  execntor,  the  defendant  is  not  entitled  to  a 
continuance.  Bat  he  may  insist  on  the  prodnetSos 
of  the  letters  teatamentary,  before  the  eTscnter 
shall  be  permitted  to  proseeotiw 

ERROR  from  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Alexandria. 
It  was  an  actkm  of  debt  originally  brongbt 
by  John  Codman,  as  assignee  of  a  promissofy 
note  made  by  the  def endant»  Wilson,  to  Andrsv 
and  William  Ramsav.t  The  dedaration  wss 
as  follows,  vis.:     "tH^in  Codman,  assignee  of 

1. — Present,  Marshall,  OK  /./  CnshJnft 
and  Washington,  /ssMoea 
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Andrew  Ramsay  and  WlUiam  Ramsay,  com- 
plains of  William  Wilson,  in  eostody,  so.  of  a 
Slea  that  he  render  unto  him  the  sum  of  1,038 
oUars  and  80  oents,  which  to  him  he  owes,  and 
from  him  unjustly  detains,  &e.  for  this,  to  wit, 
that  whereas  the  said  defendant,  on  the  26th 
day  of  June,  1709,  at  Alexandria,  in  the  county 
aforesaid,  by  his  certain  note  in  writing,  sub^ 
scribed  with  his  proper  hand  and  name,  and 
to  the  court  now  here  produced,  the  date 
whereof,  Ac  did  promise  to  pay  to  the  said 
Andrew  and  William  Ramsay,  or  order,  forty- 
fiye  days  after  date,  1,038  dollars  and  80  cents, 
for  yalue  receiyed,  negotiable  in  the  bank  of 
Alexandria;  and  the  said  Andrew  and  William 
Ramsay,  afterwards,  to  wit,  on  the  23d  day  of 
October,  in  the  year  of  our  Lord  1802,  at  the 
county  aforesaid,  by  their  certain  writing  in- 
dorsed on  the  said  note,  and  subscribed  with 
their  proper  hands  and  names,  assigned  the  said 
note  to  the  said  plaintiff,  for  yalue  received,  of 
which  assignment  the  said  defendant,  after- 
wards, to  wit,  &C.  had  notice;  by  means  where- 
of, and  by  force  of  the  act  of  assembly  of  Vir- 
ginia in  such  case  made  and  provided,  before  the 
year  1801,  action  accrued,"  &c.  There  was  an 
office  judgment  against  the  defendant  and  his 
104*]  appearance  bail,  *to  set  aside  which  the 
latter  pleaded  nil  debet  for  his  principal,  at 
June  term,  1803. 

At  December  term,  1803,  the  suit  was  entered 
abated  by  the  plaintiff's  death.  Afterwards,  at 
the  same  term,  on  the  motion  of  Stephen  God- 
man,  by  his  attorney,  it  was  ordered,  "That 
the  said  Stephen  Ck>dman,  executor  of  John  God- 
man,  deceased,  be  made  plaintiff  in  this  suit, 
with  leave  to  prosecute  the  same."  ^ . 

At  June  term,  1804,  the  defendant  gave  spe- 
cial bail,  and  "moved  the  court  for  a  nile  upon 
the  plaintiff  to  grant  oyer  of  his  letters  testa- 
mentary, to  enable  the  defendant  to  answer  the 
plaintiff,  which  was  opposed  by  the  plaintiff's 
attorney,  and  the  motion  was  refused  by  the 
court,"  whereupon  .the  defendant  toc^  a  bill  of 
exceptions.  The  plea  put  in  by  the  appearance 
bail  for  the  principal  was  withdrawn,  and  the 
latter  pleaded,  1st.  Nil  debet,  upon  which  issue 
was  joined;  and,  2d.  That  before  the  23d  day 
of  October,  1802,  the  time  stated  in  the  declara^ 
tion,  when  A.  &  W.  Ramsay  are  supposed  to 
have  assigned  the  said  note  to  the  said  John 
Codman,  tiie  said  A.  &  W.  Ramsay  had  been  de- 
clared bankrupts,  &c.,  and  on  the  day  of 
March,  1802,  had  duly  obtained  their  final  dis- 
charge, &C.  To  this  plea  the  plaintiff  replied, 
that  on  the  20th  of  Jime,  1700,  the  defendant 
was  justly  indebted  to  John  Godman,  the  testa- 
tor, in  the  siun  of  1,038  dollars  and  80  cents, 
and  in  consideration  thereof,  on  that  day  made 
and  executed  the  promissory  note  in  the  declarar 
tion  mentioned,  for  that  sum,  to  A  &  W.  Ram- 
sey, as  the  agents  of,  and  in  trust  for  the  use  of, 
the  said  Jo£i  Godman,  tiie  testator;  and  con- 
cluded with  a  verification.  To  this  replication 
the  defendant  demurred  specially;  1st.  Because 
it  is  a  departure  from,  and  is  inconsistent  with, 
the  declaration,  in  this,  that  the  declaration  af- 
firms that  the  said  note  was  payable  to  Aidrew 
and  William  Ramsay,  for  value  received,  and 
was  l^  them  assigned  for  value  received,  to  the 
■aid  tfohn  Godman;  and  the  replication  affirms, 
that  the  said  note  was  executed  and  delivered  to 
the  said  A  ft  W.  Ramaay,  as  the  agenla  of,  and 
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in  trust  for  the  use  of,  the  said  John  Godman; 
2d.  Because  the  plaintiff.  In  his  replication, 
ought  to  *haye  traversed  the  plea,  and  [*195 
tendered  an  issue  thereupon,  and  ought  not  to 
have  replied  the  said  special  matter,  and  con- 
cluded with  a  verification;  3d.  Because  the  said 
replication  is  informal  and  insufficient,  &c. 

Upon  this  demurrer  the  court  bdow  adjudged 
the  issue  in  law  for  the  plaintiff. 

Upon  the  issue  in  fact,  the  jury  found  a  ver- 
dict also  for  the  plaintiff;  and  on  the  trial  four 
bills  of  exceptions  were  taken  by  the  defendant. 
The  1st  was  to  the  refusal  of  the  court  to  in- 
struct the  jury,  that  the  plaintiff  ought  to  pro- 
duce in  evidence  his  letters  testamen&ry,  to  en- 
able him  to  maintain  the  issue  on  his  part. 

The  2d  bill  of  exceptions  stated,  "tnat  the 
defendant  produced  testimony  to  tbef  followinff 
facts,  viz.,  that  A  and  W.  Ramsay,  on  the  13tn 
of  August,  1700,  when  the  note  in  the  declara- 
tion mentioned  became  due,  were  indebted  to 
him  on  their  own  account  in  a  large  sum  of 
money,  to  wit,  in  the  sum  of  8,000  dollars,  and 
continued  indebted  to  him  always  thereafter, 
to  that  or  a  greater  amount,  until  th^  became 
bankrupt,  in  November,  1801.  ThaX  they  had 
taken  the  said  note  for  the  use  and  benefit  of 
John  Godman,  and  not  for  their  own,  and  were 
authorized,  as  his  a^nts,  to  receive  payment  of 
the  said  note  for  his  use,  from  the  date  there- 
of, until  the day  of  May,  1800.    That  the 

said  John  Godman  urged  payment  to  be  made; 
and  during  this  period  of  time,  sundry  pay- 
ments in  money  were  made  to  the  said  A.  &  W. 
Ramsay,  by  the  defendant,  who,  at  the  time  of 
making  such  payments,  did  not  mention  any  defi- 
nite purpose,  or  use  for  which  tlr^  were  made. 

That  the  said  Andrew  &  William  Ramsay, 
during  the  period  aforesaid,  viz.,  from  the  13th 
of  Au^nist,  1700,  to  the  time  of  their  bankrupt- 
cy, had  authori^  to  receive  no  other  debt  from 
the  said  William  Wilson,  except  the  debt  due 
on  the  note  aforesaid,  and  on  another  note  for 
about  the  same  sum,  due  for  the  use  of  said 
John  Godman.  And  the  defendant  moved  the 
court  to  direct  the  jnry,  that  if  th^  shall  be 
of  opinion,  that  at  the  times  respectively  when 
Wiluam  Wilson,  the  defendant,  made  payments 
in  money  to  'Andrew  &  William  Ram-  [*106 
say,  of  sundry  sums,  after  the  note  became  due 
upon  which  this  action  is  brought,  they,  the 
said  A  &  W.  Ramsay,  were  indebted  to  him 
on  their  own  account,  always  after  the  said  note 
became  due,  to  an  amount  exceeding  8,000  dol- 
lars, and  were  not  authorized,  during  the  whole 
of  the  time,  from  the  13th  August,  1700,  till 
their  bankruptcy,  to  receive  any  other  debt  due 
from  W.  Wilson,  the  defendant,  for  the  use  of 
any  other  person,  except  the  debt  due  on  the 
note,  which  is  the  ground  of  this  action,  and 
another  note  for  about  the  same  sum,  which 
they  held  as  the  agextts  of  John  Godman,  and 
in  trust  for  his  use;  in  such  case  those  payments 
of  moneys  may  be  applied  to  the  discharge  of 
those  two  notes;  unless  the  jury  shall  be  satis- 
fled  by  testimony,  that  the  said  defendant  did 
make  those  payments,  or  any  of  them,  for  some 
other  purpose  or  purposes,  respectively. 

''The  plaintiff  haa  offered  to  prove,  by  the 
testimony  of  Andrew  Ramsav,  that  the  pay- 
ments or  advances  of  money  to  him  and  WiU- 
.iam  Ramsay,  charged  in  the  account  c^ered 
by  the  defendant^  William  Wilson,  in  the  words 
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«ad  fignres  following/'  [here  was  ineeiied  aa 
aceoont  current  nutde  out  bj  the  defendant 
against  A.  ft  W.  Ramsay,  containing,  among 
others,  sundry  debits  and  credits  of  cash,  sub- 
seouent  to  the  time  when  the  notes  became  pay- 
able, and  before  the  bankruptcy  of  the  Kam- 
says;  by  which  it  appeared  tnat  they  had  paid 
to  the  defendant,  during  that  time,  more  cash 
than  he  had  paid  to  them,  without  specific  ap- 
propriation; but  the  balance  of  the  whole  ac- 
count, (which  commences  in  April,  1797,  and 
continues  to  October  15,  1801,)  was  against  the 
Bamsays  to  about  the  sum  of  10,000  dollars,] 
'Srere  not  made  on  account  of  the  notes  due  to 
John  Codman,  or  either  of  them,  and  that  they 
were  not  received  by  the  said  A.  ft  W.  Ramsay 
on  account  of  the  said  notes,  or  either  of  them ; 
and  had  also  offered  in  evidence  two  letters 
from  tiie  defendant,  admitted  to  be  in  his  hand- 
writing, in  the  words  and  figures  following," 
[here  were  inserted  two  letters  from  the  defend- 
ant to  John  Codman,  the  first  dated  21st  Janu- 
ary, 1800,  saying,  that  he  had  paid  a  small  part 
of  the  notes  to  A.  ft  W.  Ramsaj,  and  would 
ffladly  settle  the  remainder,  if  it  was  in  his 
197*]  'power;  the  second  is  dated  25th  Feb- 
ruary, 1800,  offering  to  pay  the  notes  in  real 
estate  or  to  give  a  mortgage,]  'Vhereupon 
the  court  refiued  to  give  the  instruction  as 
prayed;''  to  which  renisal  the  defendant  ex- 
cepted. 

The  3d  bill  of  exceptions  was  to  the  opinion 
of  the  courts  that  it  was  necessary  for  the 
plaintiff  to  prove  the  assignment  of  the  note, 
but  that  it  is,  not  necessary  for  him  to  prove 
that  the  same  was  made  for  value  received,  by 
the  said  A.  ft  W.  Ramsay  from  the  said  John 
Codman. 

The  4th  bill  of  exceptions  was  to  the  admis- 
sion of  the  note  and  indorsement  in  evidence  to 
the  jury,  the  indorsement  being  in  these  words; 
"We  assign  this  note  te  John  Codman,  without 
recourse,^  and  signed  by  A.  ft  W.  Ramsay,  tl^ 
payees  of  the  note;  inasmuch  as  the  indorse- 
ment varied  from  that  set  forUi  in  the  declara- 
tion; the  former  being  "without  recourse,"  and 
the  latter  "for  value  received." 

E.  J.  Lee,  for  the  plaintiff  in  error,  made  the 
following  pointe; 

1st.  That  the  defendant  below  was  entitled  te 
oyer  of  the  letters  testamentary  at  the  time  he 
demanded  it. 

2d.  That  the  plaintiff  was  bound  to  produce 
them  on  the  trial,  upon  the  issue  of  nil  aehet, 

3d.  That  the  plaintiff  was  bound  to  prove  the 
assignment  te  nave  be^i  made  for  value  re- 
ceived, according  te  the  averment  in  the  decla- 
ration. 

4th.  That  the  defendant  below  had  a  right, 
at  any  time,  to  apply  the  paymente  of  money 
made  te  A.  ft  W.  Kamsay,  te  Uie  account  of  the 
notes  in  question;  the  Ramsays  being,  at  that 
time,  personallv  his  debtors,  and  having  no 
right  to  demand  of  him  mon^  upon  any  other 
account. 

5th.  That  the  replicaticm  to  the  second  plea 
was  bad  upon  special  demurrer. 
198*]     *lst.  The  executer  was  bound  to  pro- 
duce his  letters  testamentary,  and  the  defend- 
ant was  entitled  te  oyer  at  any  time. 

In  Virginia,  if  the  plaintiff  dies  before  office 
judgment  the  suit  abates,  and  the  executer 
must  proceed  de  fiofH).  If  the  plaintiff  diet  alter 
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judgment,  the  executor  must  take  ovt  a  sotrv 
faoiaa,  in  which  he  must  make  a  profert  of  his 
letters  testamentary.  When  the  90iire  faeiat 
issues,  the  cause  goes  te  the  rules,  and  the  de- 
fendant has  a  month  te  plead.  In  the  present 
case,  the  change  of  parties  was  made  in  ecnirt» 
and  the  defendant  nad  not  yet  appeared;  he 
had,  therefore,  time  till  the  n^  term  te  appear 
and  plead,  and  had  then  a  right  to  demand  oyer. 
6  Mod.  134,  Adams  v.  Savage:  Idem.  142,  Smith 
V.  Harman,  By  the  act  of  Congress,  rcH,  1,  p. 
71,  8.  31,  a  aoire  facias  is  to  issue  in  case  of 
the  death  of  a  party  before  iudgment.  The  law 
of  Virginia,  Rev.  Code,  p.  117,  s.  20,  is  nearly 
the  same. 

The  act  of  Congress  does  not  do  away  the 
necessity  of  an  executor's  showing  his  letters 
testementery,  nor  deprive  the  defendant  of  his 
ri^t  of  oyer. 

PATEBSON,  /.  Under  the  act  of  Congress  do 
not  the  proceedings  go  on  of  oldl  Are  there  to 
be  any  proceedings  de  novo? 

K  J.  Lee.  There  is  no  doubt  that  the  execu- 
tor must  show  his  letters  testementery  on  ad- 
mission to  prosecute,  and  the  defendant  has  a 
right  to  demand  oyer  at  some  time. 

MABSHAix,  Ch,  J,  The  question  is  whetiier, 
under  the  act  of  Congress,  a  scire  facias  is  nec- 
essary. 

Washhtoton,  /.  There  is  another  question, 
whether  the  defendant  did  not  crave  oyer  In 
due  time. 

E.  J.  Lee.  The  plaintiff  ought  to  produce  his 
letters  testamenta^  at  the  time  he  Is  admitted, 
or  when  oyer  is  prayed,  or  at  the  trial,  te  sup- 
port his  title. 

'Mabshaix,  Oh,  J.  No  doubt  the  [*199 
defendant  was  entitled  to  o^er,  but  the  ques- 
tion is,  has  he  demanded  it  in  proper  time? 

E.  J.  Lee.  3d.  The  plaintiff  ouffht  to  have 
proved  that  the  note  was  assigned  for  Talus 
received.    The  assignment  on  uie  note  is  ex- 

Sressed  te  be  "without  recourse."  There  was, 
bierefore,  a  variance  between  the  assignment 
on  the  note  and  that  set  forth  in  the  declara- 
tion. The  court,  therefore,  ought  either  te 
have  prevented  the  assignment  from  being  pro- 
duced in  evidence,  or  have  compelled  the  plain- 
tiff te  prove  it  was  really  for  value  received. 
By  thus  admitting  the  assignment  te  so  in  evi- 
dence, they  have  prevented  the  defen&nt  from 
his  right  te  offset  his  paymente  to  A.  ft  W. 
Ramsay  beforo  the  assignment. 

If  there  be  a  variance  between  the  evidence 
and  the  declaration  it  is  fatal,  how  trivial  so- 
ever it  may  be.  If  the  plaintiff  undertakes  to 
recite  an  instrument,  although  he  is  not  bound 
so  te  do,  and  misredtes  it,  he  must  fail.  Thus, 
in  trover  for  a  debenture,  the  plaintiff  must 
prove  the  number  of  the  debenture  as  laid  is 
the  declaration,  and  the  exact  sum  to  a  far- 
thing, or  he  will  be  nonsuited.  But  he  need  not 
set  out  the  number,  (any  more  than  the  date  of 
a  bond  for  which  trover  is  brought^)  for  being 
out  of  possession,  he  may  not  know  the  number, 
and  if  ne  should  mistake  it  would  be  a  failure 
of  his  suit.  Buller's  N.  P.  37.  So  in  the  case 
of  BrisUno  v.  Wright,  Doug.  666,  it  was  held 
that  in  an  acticm  against  tl^  sheriff  for  taking 
ffoods  without  leaving  a  year's  rent,  the  dedara- 
uon  need  not  stete  aU  the  particulars  of  the  d^ 
mise;  but  if  it  does,  and  they  are  not  proved  as 
stated,  then  shall  be  a  nonmiit 
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Mabshaix,  Ch,  J,  You  consider  the  deda- 
Tfttion  MM  setting  forth  the  indorsement  in  hoc 
verba. 

K  J.  Lee.    I  do. 

Mabshall,  Ch,  J,  The  only  question  upon 
this  point  is,  whether  the  plaintiff  has  under- 
taken to  set  forth  the  indorsement  in  hcBO  verba; 
for  if  so,  and  there  is  a  variance,  there  it  no 
doubt  it  would  be  fataL 

200*]  *E.  J.  Lee.  4th.  The  defendant  below 
had  a  right  to  apply  all  the  cash  paid  by  him 
to  A.  &  W.  Ramsay,  to  the  disduurge  of  the 
notes.  They  had  no  right  to  say  it  was  a  gift  or 
a  loan,  and  th^  had  no  other  riffht  to  demand 
mone^  of  him  than  for  those  notes.  If  the  ap- 
propriation waa  not  made  at  the  time  of  the 
payment,  yet  it  could  not  be  applied  to  the 
single  debt  due. 

5th.  As  to  the  demurrer.  1st.  The  declaration 
states  the  assignment  to  be  for  value  received. 
The  replication,  instead  of  fortifying  the  decla- 
ration, states,  that  it  was  not  for  value  re- 
ceived, which,  being  repugnant,  is  a  departure 
in  pleading.  Thus,  If  the  plea  be  conditions  per- 
formed, and  the  rejoinder  shows  matter  in  ex- 
cuse for  not  performing,  it  is  a  departure.  4 
Bac  Abr.  123,  Departure  in  Pleading,  L.  If 
a  note  is  given  to  me  as  agent  for  another,  it 
is  not  given  to  me  for  value  received;  2d. 
There  is  no  traverse,  denial,  or  confeesion  of 
the  matter  of  the  plea.    4  Bac  Abr.  H.  70. 

C.  Lee,  on  the  same  side.  If  the  plaintiff  is 
not  the  true  executor,  a  judgment  in  this  suit 
would  be  no  bar  to  an  action  by  the  rightful 
executor.  Hence  it  is  necessary  that  he  should 
produce  his  letters  testamentary.  It  does  not 
appear  that  he  ever  produced  them  in  the  court 
below  at  any  time.  He  ought  to  have  been  com- 
pelled to  produce  them  at  the  trial,  on  the  issue 
of  nil  debet,  to  sup^rt  his  title.  The  plea  of 
nil  debet  put  the  plaintiff  on  the  proof  of  every 
thinff  necessary  to  entitle  him  to  recover.  It 
has  been  considered  as  law  in  Virginia,  that  on 
that  plea  the  defendant  may  give  in  evidence 
the  statute  of  limitations,  which  he  could  not 
do  on  non  aseumpsit;  because  the  latter  plea  is 
in  the  past  tense,  and  the  statute  does  not  prove 
that  he  never  promised.  But  the  plea  of  nil 
debet  is  in  the  present  tense,  that  he  does  not 
now  owe,  and,  therefore,  if  the  debt  is  barred 
by  the  statute,  the  plea  is  well  supported.  If 
an  executor  bring  an  action  of  assumpsit,  the 
defendant  pleads  non  aasumpait  in  manner  and 
form  as  the  plaintiff  has  declared,  that  is,  he 
did  not  assume  to  pay  to  the  testator  in  his  life- 
time. The  plaintiff,  in  such  case,  is  only  bound 
to  prove  that  the  defendant  promised  to  pay 
the  testator,  and  his  own  title  as  executor  obes 
not  come  in  question.  But  if  an  executor  bring 
an  action  of  debt,  and  the  defendant  plea£ 
SOI*]  ^nU  debet,  he  says  that  he  owes  nothing 
to  the  present  plaintiff,  who  sues  as  executor, 
and  if  the  plaintiff  be  not  the  true  executor, 
the  plea  is  supported;  the  defendant,  in  truth, 
owes  him  nothing.  Hence  arises  the  difference 
between  the  necessiiy  of  producing  letters  tes- 
tamentary in  evidence  on  the  trial  in  actions  of 
a8sumpsit>  and  in  those  of  debt  on  simple  con- 
tract. 

Simms,  contra.  In  this  ease  there  was  an 
office  judgment  against  Wilson  and  his  appear- 
ance bail.  The  bail  came  in  and  set  aside  the 
office  judgment,  by  pleading  for  his  principal 
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(as  he  had  a  right  to  do  under  the  act  of  assem- 
bly of  Virginia,)  in  the  lifetime  of  John  Cod- 
man,  and  the  issue  was  made  up.  Af terwarda 
John  Godman  died,  and  Stephen  Codman,  his 
executor,  appeared,  and  had  leave  to  prosecute 
the  action. 

We  differ  from  the  opposite  counsel  as  to  the 
construction  of  the  act  of  Congress.  They 
seem  to  think  that  the  pleadings  must  be  de 
novo. 

But  it  is  in  the  discretion  of  the  court  what 
pleas  to  admit  after  the  issue  had  been  made  up. 

It  is  said  Wilson  was  not  in  court.  But  it 
was  his  own  fault  to  suffer  judgment  to  go 
a^^ainst  him.  No  man  can  take  advantage  of 
his  own  neglect.  It  was  a  matter  of  discretion 
with  the  court  to  admit  the  principal  to  appear 
and  plead  after  the  issue  had  been  made  up  by 
the  bail.  It  is  to  be  presumed  that  tiie  execu- 
tor produced  his  letters  testamentary,  and  that 
the  court  was  satisfied  when  they  admitted 
him  to  prosecute  as  plaintiff.  If  the  defend- 
ant did  not  then  pray  oyer,  it  was  his  own  neg- 
lect. He  can  only  demand  oyer  at  the  term 
when  the  letters  were  produced.  5  Co.  74,  b, 
Wymark'e  Case.  But  letters  testamentary  need 
not  remain  in  court  even  during  the  whole  of 
that  term.    2  Salk.  497,  Roberta  v,  Arthur, 

As  to  the  demurrer,  two  causes  ar^  assigned. 
First,  that  the  r^lication  is  a  departure;  and, 
second,  that  it  does  not  traverse  uie  matter  of 
the  plea. 

*l8t.  Un(}uestionably,  if  it  is  a  de-  [*202 
parture,  it  is  bad.  But  if  it  is  the  only  fortifi- 
cation of  the  declaration  against  the  plea,  it 
must  be  good.  Co.  Litt.  304,  a.  The  replica- 
tion is  not  repugnant  to,  nor  inconsistent  with, 
the  declaration.  It  is  the  same  in  substance 
with  that  in  the  case  of  Winoh  v,  Keely,  1  T.  B. 
619,  which  was  adiudged  good  on  demurrer. 

2d.  It  is  said  that  the  replication  ought  to 
have  traversed  the  matter  of  the  plea. 

What  part  could  the  plaintiff  have  traversed? 
The  bankruptcy  is  impliedly  admitted  fai  ^he 
replication. 

WASHiNOTOir,  /.  Part  of  the  objection  is, 
that  the  replication  does  not  confess  the  matter 
of  the  plea. 

Simms.  That  is  not  set  down  as  a  cause  of 
demurrer,  and  it  is  but  matter  of  form.  But  it 
is  no  cause  for  demurrer  even  if  it  had  been 
specially  shown.  In  a  plea  of  the  statute  of 
limitations,  the  defendant  does  not  confess  that 
he  ever  promised  at  all.  So  in  a  replication  to 
such  a  plea,  that  the  plaintiff  was  out  of  the 
country,  he  does  not  confess  that  the  five  years 
have  elapsed.  So  in  pleading  a  release,  It  is 
not  necessary  to  admit  the  execution  of  the 
bond,  Ac 

No  authorities  can  be  produced  in  support  of 
such  an  objection. 

As  to  payments  of  money,  it  appears  from 
the  account  itself,  that  Wilson,  after  the  notes 
became  due,  received  more  cash  from  A.  and 
W.  Ramsay  than  they  received  from  him;  and 
it  is  evident,  that  the  caah  transactions  were 
mere  matters  of  mutual  accommodation,  by 
loans  of  small  sums  for  short  periods  of  time. 

As  to  the  first  bill  of  exceptions,  it  is  said, 
that  ^e  plaintiff  ought  to  have  produced  his 
letters  testamentary  on  the  trial;  and  that  a 
judgment^  in  this  suit,  would  not  be  a.  bar  to 
an  action  by  tha  ris^itful  azeeator. 
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This  we  denj.  In  a  suit  brought  by  the 
name  of  John,  it  is  not  necessary  on  the  trial 
S03*]  of  the  general  issue  *ip  prove  that  the 
plaintiff  was  baptized  by  that  name.  So  if  the 
plaintiff  sue,  as  executor,  when  he  is  only  ad- 
ministrator, and  no  advantage  taken  by  plea  In 
abatement,  it  is  not  necessary,  on  the  trial,  to 
produce  letters  testamentary. 

The  3d  and  4tii  bills  of  exception  raise  two 
^estions. 

1.  Whether  the  assig^nment  ought  to  have 
been  proved,  on  the  trial,  to  be  for  value  re- 
ceived. 

2.  Whether  the  assignment  on  the  note  varies 
from  that  stated  in  the  declaration. 

It  is  said,  that  the  probata  and  the  aXlegata 
must  precisely  agree.  This  is  not  the  law.  It 
is  sufficient  if  they  agree  in  substance.  In  an 
action  of  assault  and  battery,  the  declaration, 
alleging  it  to  be  done  with  sticks,  staves  and 
swords,  is  sufficiently  supported  by  evidence 
that  the  defendant  pulled  the  plaintiff's  nose. 
So  if  the  declaration  allege  that  goods  were 
sold  and  delivered  at  the  request  of  the  defend- 
ant, it  is  sufficient  to  prove  that  the  defendant 
reluctantly  received  them  at  the  solicitation  of 
the  plaintiff.  It  is  only  necessary  to  prove  the 
material  averments  to  be  substantially  true. 

The  substance,  in  the  present  case,  is  the 
note  and  the  assi^mient.  The  manner  is  total- 
ly immaterial.  No  form  of  assignment  is  pre- 
scribed by  the  act  of  assembly;  and  it  is  not 
necessary,  under  the  act,  to  state  the  precise 
words  of  the  assignment.  If  the  assignment 
had  been  in  consi<&ration  of  a  horse  received, 
it  would  have  been  sufficient  to  have  stated, 
generally,  that  it  was  for  value  received.  The 
words  without  recourse  do  not  imply  without 
value,  nor  do  thej^  alter  the  effect  of  uie  assign- 
ment as  it  regaros  the  defendant.  The  declara- 
tion does  not  pretend  to  set  forth  the  assign- 
ment in  hao  verba;  and,  therefore,  the  ease 
from  Doug.  666,  does  not  apply.  2  Salk.  658, 
Hotman  v.  Borough;  Doug.  193,  The  King  if. 
May. 

S04*]     *Mab8HAIX.,   ok  J.     Does  not  your 
defense  rely  on  there  being  no  value  received  f 

Simms.  I  contend  not.  I  shall  presently 
take  the  distinction. 

WashinotoA,  /.  The  departure  is  alleged 
upon  that  ground. 

Simms.  A  moral  obligation  on  the  part  of 
A.  &  W.  Ramsay  is  a  sufficient  consideration 
lor  the  assignment.  They  were  bound  in  hon- 
esty and  good  faith  to  assign,  and  that  is  suffi- 
cient to  support  the  allegation  of  value  received. 

The  maker  of  the  n^  has  no  right  to  in- 
quire into  the  consideration  which  passed  be- 
vi^een  the  assignor  and  assignee. 

If  the  note  had  not  been,  frcnn  the  first,  held 
in  trust  for  Codman,  the  defendant  might  have 
offset  all  his  claims  against  the  Ramsays,  which 
were  due  before  notice  of  the  assignment. 

No  offset  against  the  trustee  can  be  set  up 
against  cestui  que  trust.  The  authorities  cited 
in  Winch  and  Keely  can  be  produced  if  the 
court  should  require  it. 

Mabshall,  Oh.  J.  There  is  no  necessity  to 
produce  authorities.  There  can  be  no  question 
on  that  point.  If  the  agent,  appointed  to  col- 
lect a  debt,  is  indebted  to  the  debtor,  the  latter 
cannot  offset,  against  the  debt  due  from  him  to 
the  principal,  cudmc  against  the  agent.  It  caa- 
418 


not  be  contested.  No  man  ever  thought  that  a 
person  who  employs  an  agent  to  collect  his 
debts,  by  this  agrees  to  take  on  his  hands  the 
debts  owinff  by  his  agent  to  his  debtors,  instead 
of  looking  to  the  ori^nal  debtors  themselves. 

C.  Lee,  in  reply. 

1st.  As  to  tne  letters  testamentary. 

*The  act  of  Congress  does  not  take  [*205 
away  the  necessity  of  giving  notice  to  the  other 
parfy.  It  does  not  essentitdly  alter  the  law  on 
that  subject.  By  that  law-  a  scire  facias  must 
have  issued,  and  would  have  been  returnable  to 
the  next  term.  One  of  the  clauses  of  each  act 
is  in  the  same  words.  The  act  of  Conflress  Is 
equally  applicable  to  the  death  of  plaintiffs  and 
defendants.  A  scire  facias  must  issue  in  both 
cases.  And  if  it  had  issued,  the  defendant 
would  have  been  in  time. 

2d.  The  plaintiff  ought  to  have  produced  his 
letters  testamentary  at  the  trial,  to  support  his 
title,  on  the  issue  of  nil  debet. 

This  has  been  spdcen  to  before. 

3d.  As  to  the  demurrer. 

It  is  an  answer  to  the  case  of  Winch  if.  Keelv, 
1  T.  Rep.  619,  that  in  our  case  the  demurrer  is 
special,  in  the  other  it  was  general.  It  will  also 
appear  that  in  that  case  the  facts  of  the  pleas 
were  expressly  admitted  in  the  replication.  The 
demurrer  there  was  for  the  purpose  of  bringing 
into  consideration  an  important  question  oflaw. 

The  1st  cause  of  demurrer  assigned  is,  that 
the  replication  is  a  departure.  It  is  only  nec- 
essary to  know  what  the  dedaraUon  is. 

The  expression,  for  value  received,  means  val- 
ue received  by  the  defendant  of  the  Ramsays, 
and  by  them  of  the  plaintiff.  The  declaration 
states  it  to  be  Ramsay's  debt;  the  replicatioa 
alleges  it  to  be  Codman's  debt. 

4th.  The  variance  between  the  declaration  and 
the  note  offered  in  evidence  is  materiaL  If  the^ 
had  produced  a  note  assigned  for  value  receive<L 
the  plea  of  bankruptcy  of  the  Ramsays  would 
have  been  good.  If  they  had  proved  their  de^ 
laration,  they  would  have  defeated  their  action 
It  IB  admitted,  however,  that  it  would  be  a 
question  of  some  doubt,  whether  the  variance 
would  be  absolutely  fatal  if  the  action  were  en 
a  *parol  agreement,  upon  Uie  authority  [*806 
of  tne  note  at  the  end  of  the  case  of  Bristoto  «. 
Wright,  Doug.  669,  (3d  editi<m,)  which  confines 
this  strictness  of  pleading  to  records  and  writ* 
ten  contracts.  But  the  present  action  is  upon 
a  written  contract,  and,  therefore,  according  to 
all  the  authorities,  a  misrecital  is  fatal. 

6th.  As  to  the  bill  of  exceptions  respecting 
the  testimony,  it  is  only  necessary  to  r^^l  the 
prayer  of  the  defendant  to  the  court,  (without 
intermixing  the  testimony  offered  by  the  plain- 
tiff, which  only  confuses  the  question,)  to  ahaw 
the  impropriety  of  the  court's  dedsion. 

The  amount  of  the  prayer  is,  that  the  pay- 
ments ought  to  be  presumed  to  be  made  on  the 
notes,  unless  it  is  proved  that  they  were  made 
for  some  other  purpose,  or  on  some  other  ac- 
count; it  having  be^  proved  that  the  Ramsays 
had  no  right  U>  demand  money  from  the  de- 
fendant except  oa  account  of  those  notes. 

March  6.  Maiwhatj^  Oh.  /.,  delivered  tbB 
opinion  of  the  court. 

The  first  question  which  presents  itself  in 
this  case  is,  was  the  defendant  entitled  to  oyer 
of  the  Ictttfs  testanMotaiy  at  the  term  succeed- 
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ing  thai  at  wUcb  tlie  executor  was  admitted  a 
plaintiff  in  the  cause? 

It  ia  contended,  on  the  part  of  the  defendant^ 
that  on  the  suggestion  of  the  death  of  either 
plaintiff  or  defen<kjity  a  scire  f<ioiaa  ought  to 
issue,  in  order  to  brinff  in  his  representative ;  or, 
if  a  scire  facias  should  not  be  reouired,  yet,  that 
the  opposite  party  should  have  the  same  time  to 
plead  and  miuce  a  proper  defense  as  if  such  proc- 
ess had  been  actually  sued. 

The  words  of  the  act  of  Ck>ngre8s  do  not  seem 
to  countenance  this  opinion.  They  contemplate 
the  coming  in  of  the  executor  as  a  voluntaiy 
act,  and  give  the  scire  facias  to  bring  him  in,  if 
H  shall  be  necessary,  and  to  enable  the  court 
'to  render  such  judgment  against  the  estate  of 
«07*]  the  •deceased  party,"  "as'  if  the  executor 
or  administrator  had  voluntarily  made  himself 
a  party  to  the  suit."  From  the  language  of  the 
met  this  may  be  done  instanter.  The  opinion 
thai  it  is  U>  be  done  on  motion,  and  that  the 
party  may  immediately  proceed  to  trial,  de- 
rives strength  Itcfm  the  provision,  that  the  ex- 
ecutor or  administrator,  so  becoming  a  party, 
may  have  one  continuance.  This  provision 
sbowB  that  the  legislature  supposed  the  circum- 
stanoe  of  nudcing  the  executor  a  party  to  the 
suit,  to  be  no  cause  of  delay.  But  as  the  execu- 
tor might  require  time  to  inform  himself  of  the 
x»t>per  defense,  .one  continuance  was  allowed 
nim  for  that  purpose.  The  same  reason  not  ex- 
tending to  the  other  party,  the  same  indulgence 
is  not  extended  to  him. 

There  is,  then,  nothing  in  tiie  act,  nor  is  there 
any  thing  in  the  nature  of  the  provision,  which 
should  induce  an  opinion  that  any  delay  is  to  be 
occasioned  where  the  executor  makes  himself  a 
party,  and  is  ready  to  go  to  trial.  Unquestion- 
ably he  must  show  himself  to  be  executor,  un- 
less the  fact  be  admitted  by  the  parties;  and 
the  defendant  may  insist  on  the  production  of 
his  letters  testamentary  before  he  shall  be  per- 
mitted to  prosecute;  but  if  the  order  for  his 
admission,  as  a  party,  be  made,  it  is  too  late  to 
contest  the  fact  of  his  being  an  executor. 

If  the  court  has  unguardedly  permitted  a  per- 
son to  prosecute  who  has  not  given  satisfactory 
evidence  of  his  right  to  do  so,  it  possesses  the 
means  of  preventing  any  mischief  from  the  in- 
advertence, and  wiU  undoubtedly  employ  those 
means. 

The  second  point  in  the  case  is  the  demurrer 
of  the  defendant  to  the  plaintiff's  replication. 

Two  causes  of  demurrer  are  assigned.  1st. 
That  it  is  a  departure  from  the  declaration;  2d. 
That  the  plea  ou^ht  to  have  been  traversed,  and 
an  issue  tendered  thereon. 

On  tiie  first  cause  of  demurrer,  some  differ- 
ence has  existed  in  the  court,  but  l^e  majority 
of  the  judges  concur  in  the  opinion,  that  the 
replication  fortifies,  and  does  not  depart  from 
the  declaration. 

S08*]  *The  averment,  that  the  assignment 
was  for  value  reoedved,  is  an  immaterial  aver- 
ment. The  assignee,  without  value,  can  as  well 
maintain  his  action  as  the  assignee  on  a  valua- 
ble consideration.  It  is,  therefore,  mere  sur- 
Slusage,  and  does  not  require  to  be  proved ;  nor 
oes  it  affect  the  substantial  part  of  the  decla- 
ration. It  is  also  the  opinion  of  a  part  of  the 
eourt,  that  the  duty  created  by  the  trust,  and 
whidi  was  discharged  by  the  assignment,  may 
be  considered  as  constituting  a  valuable  ocmsid- 
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eration  to  support  the  averment,  and  prevent 
the  replication  from  being  a  departure  from  the 
declaration.  ^ 

2d.  The  second  cause  of  demurrer  is  clearly 
not  maintainable.  The  matter  of  the  replica- 
tion does  not  d^iy,  but  avoids  the  allegations  of 
the  plea,  and,  consequently,  the  condusion  to 
the  court  is  proper. 

It  has,  inaee<t  heen  argued,  that  the  replica- 
tion is  faulty,  because  it  does  not  confess  the 
matter  alleged  in  the  plea;  but  this  is  not 
assigned  as  a  cause  of  demurrer,  and  it  is,  there- 
fore, not  noticed  by  the  court. 

The  demurrer  having  been  overruled,  several 
exceptions  were  taken  at  the  trial  to  the  opin- 
ion of  the  court. 

The  first  was  to  the  admission  of  the  note  as 
evidence.  This  was  objected  to,  because  the 
declaration  averred  the  note  to  be  assigned  for 
value  received,  and  the  assignment  contained  no 
expression  of  a  valuable  consideration,  but  was 
declared  to  be  made  "without  recourse."  As 
the  assignment  is  not  set  forth  in  hcec  verhct, 
this  exception  is  so  clearly  unmaintainable  that 
it  will  require  only  to  be  mentioned. 

The  2d  exception  requires  more  consideration. 
It  is,  that  although  the  averment  that  the  as- 
signment was  made  for  value  received  was  im- 
material, yet  the  plaintiff,  having  stated  l^e 
fact  in  his  declaration,  is  bound  to  prove  it. 
In  support  of  this  position,  Brisioto  v,  Wright, 
Doug.  665,  has  been  quoted  and  relied  on. 

The  strictness  witn  which,  in  England,   a 

Slaintiff  is  bound  to  prove  the  averments  of  his 
edaration,  although  *they  may  be  im-  [*200 
material,  seems  to  have  relaxed  from  its  orig- 
inal rigor. 

The  reasons  stated  by  Lord  Mansfield,  In  the 
case  reported  by  Douglas,  for  adhering  to  the 
rule,  do  not  apply  in  the  United  States,  where 
costs  are  not  affected  by  the  length  of  the  dec- 
laration. 

Examining  the  subject  with  a  view  to  the 
great  prindples  of  justice,  and  to  those  rules 
which  are  ^culated  for  the  preservation  of 
right  and  the  prevention  of  injury,  no  reason  is 
perceived  for  requiring  the  proof  of  a  perfectly 
mmiaterial  averment,  unless  that  averment  be 
descriptive  of  a  written  instrument,  which,  by 
being  untruly  described,  may,  by  possibility, 
mislead  the  opposite  party. 

Where,  then,  the  averment  in  the  dedaration 
is  of  a  fact  dehors  the  written  contract,  whidi 
fact  is  in  itsdf  immaterial,  it  is  the  opinion  of 
the  court  that  the  party  making  the  averment^ 
is  not  bound  to  prove  it. 

In  this  case,  the  averment,  that  the  assign- 
ment was  made  for  value  received,  is  the  aver- 
ment of  a  fact  which  is  perfectly  immaterial, 
and  which  forms  no  part  of  the  written  assign- 
ment; nor  is  it  averred  to  be  a  part  of  it.  It  is 
an  extHnsic  fact,  showing  how  the  right  of  ac- 
tion was  acquired,  but  which  contributes  noth- 
ing towards  giving  that  right  of  action.  The 
party  making  this  usdess  averment  ought  not 
to  be  bound  U>  prove  it. 

No  case  which  has  been  died  at  bar,  comes 
up  to  this.  The  averments  of  the  dedaration, 
which  the  plaintiff  has  been  required  to  prove, 
are  all  descriptive  of  records,  or  of  written  con- 
tracts; not  of  a  fact,  at  the  same  time  extrinsic 
and  immaterial.    The  Court  is,  therefore,  unan- 
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imom  in  the  opinion,  tliat  tlus  exception  cannot 
be  maintained. 

In  the  progress  of  the  trial,  the  counsel  for 
the  defendant  in  the  court  bcAow,  also  required 
that  court  to  instruct  the  jury,  Uiat  unless  the 
plaintiff  could  show  that  the  Ramsays,  who 
210*]  were  his  agents,  had  the  power  *to  col- 
lect some  other  debt  from  the  aefendant,  the 
payments  made  by  him,  to  them,  should  be 
credited  on  the  notes  given  to  them  in  trust  for 
Codman,  which  instruction  the  court  very  prop- 
erly refused  to  give. 

Independent  of  the  proof  made  hj  the  plain- 
tiff, that  the  sums  of  money  received  by  the 
Ramsays  from  Wilson,  were  really  on  their  own 
account,  the  instruction  would  not  have  been 
proper  as  this  case  actually  stood.  There  was 
a  running  account  between  the  Rameays  and 
Wilson,  who  had  lar^e  transactions  with  each 
other,  and  who  reciprocally  advanced  large 
sums.  This  running  account  is  not  stated  by 
the  defmdant,  in  the  propositicm  for  the  opin- 
ion of  the  court.  The  enect  it  produces  is  to 
make  it  proper  for  Wilson  to  prove,  that  ad- 
vances made  by  him  to  the  Ramsays  were  not 
designed  to  satisfy  their  particular  engagements 
wi^  each  other,  but  were  intended  to  discharge 
the  debt  due  to  Codman.  Terms  are  improp- 
erly used  in  the  bill,  which  imply  a  fact  contra- 
dicted by  the  testimony.  Tne  word  pavment 
is  used  instead  of  the  word  advance,  ana  this, 
at  first  view,  may  produce  an  obscurity,  which 
it  dissipated  on  mvestigating  the  record. 

Th€  fudgfMiit  is  to  he  affirmed  with  coete. 


HALLBT  AND  BOWNB 

JENKS  AND  OTHERS. 

A  vessel  belon^ns  to  citizens  of  the  United 
States,  In  the  year  1790,  driven  by  distress  Into  a 
French  port,  and  obliged  to  land  her  cargo  In  order 
to  make  repairs,  ana  prevented  by  the  officers  of 
the  French  government  from  reladlng  her  original 
cargo,  and  from  taking  away  anv  thing  In  exchange 
bnt  prodnce  or  bills,  might  pnrcnase  and  take  away 
snch  produce,  without  incurring  the  penalties  of 
the  non-lnteroourse  act  of  18th  June,  L798.  And 
such  voyage  was  not  IPegal,  so  as  to  avoid  the  In- 
surance. 

THIS  was  a  writ  of  error  to  "the  court  for 
the  trial  of  impeachments  and  the  correc- 
tion of  errors  in  the  state  of  New  York,"  under 
the  act  of  Congress,  of  the  24th  September,  1789, 
s.  25,  vol.  1,  p.  63,  which  gives  the  Supreme 
Court  of  the  United  States  appellate  jurisdic- 
tion upon  a  judgment  in  the  highest  court  of  a 
state,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the  construc- 
211*]  tion  of  any  clause  of  a  'statute  of  the 
United  States,  and  the  decision  is  against  the 
right,  privilege  or  exemption,  specially  set  up 
or  claimed  by  either  party,  under  such  statute. 
The  action  was  upon  a  policy  of  insurance, 
and  the  only  question  to  oe  decided  by  this 
court  was,  whether  the  risk  insured  was  illegal, 
under  the  act  of  Congress  (commonly  called  the 
non-intercourse  law)  of  the  13th  June,  1798, 
vol.  4,  p.  129.  For  although  another  question 
appears  to  rise  upon  the  record,  viz.,  whether 
a  condemnation  in  a  foreign  court,  as  enemy's 
property,  be  conclusive  evidence  of  that  fact, 
yet  this  court  is  prohibited  by  the  same  25th 
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section  of  the  act  of  1789,  to  ocmsider  any  other 
question  than  that  which  respects  the  oonatme- 
tion  of  the  statute  in  dispute. 

On  the  trial  of  the  general  issue,  a  special 
verdict  was  found,  containing  the  f<^owing 
facts: 

That  on  the  27th  day  of  April,  1799,  the  de- 
fendants, for  a  premium  of  25  per  cent.,  insured 
for  the  plaintiffs,  against  all  risks,  1,000  dol- 
lars, upon  twenty-five  thousand  pounds'  weight 
of  coffee,  valued  at  20  c^its  per  pound,  on  board 
the  sloop  Nancy,  from  Hispaniola  to  St.  Thom- 
as. That  in  the  margin  of  the  policy  was  in- 
serted a  clause  in  the  following  words:  ''war- 
ranted the  property  of  the  plaintiffs,  all  Ameri- 
cans," but  ths^  the  words  aU  Amerioans,  were 
added  after  the  policy  was  subscribed;  that  the 
sloop  Nancjr  was  built  at  Rhode  Island,  and  be- 
longed to  citizens  of  the  United  States,  resident 
in  Rhode  Island,  as  well  when  she  left  that 
state  as  at  the  time  of  her  capture,  and,  being 
chartered  by  the  plaintiffs,  sailed  from  New- 
port, in  Rhode  Island,  on  the  12th  day  of  De- 
cember, in  the  year  1798,  on  her  first  voyage 
to  the  Havanna;  that  in  the  course  of  the  said 
voyage,  she  was  compelled,  being  in  distress, 
to  put  into  Cape  Francois,  in  the  island  of  Jffis- 
paniola,  a  country  in  the  possession  of  France, 
^vhere  she  arrived  on  the  5th  day  of  January, 
1799;  that  the  captain  and  s.uperoargo  of  the 
doop  were  part  owners  of  the  cargo,  and  are 
two  of  the  plaintiffs  in  this  suit;  that,  having 
so  put  into  Cape  Francois,  the  cargo  was 
landed  to  repair  the  Tessel;  that  the  public 
officers,  acting  under  the  French  government 
there,  *took  from  them  nearly  all  the  [*212 
provisicms  on  board  the  sloop,  and  the  cap- 
tain and  supercargo  were  permitted  to  sell,  and 
did  sell,  the  remainder  to  different  persoiv 
there;  that  the  captain  and  supercargo  made 
a  contract  with  the  public  officers,  by  which 
they  were  to  be  paid  for  the  provisions  in  thir- 
ty days,  but  the  payment  was  not  made;  that, 
with  the  proceeds  of  the  remaining  paj-ts  <rf 
the  carffo,  they  purchased  the  whole  of  the 
oarso  which  was  on  board  at  the  time  of  the 
capture,  and  also  seventeen  bedheads  of  suffar, 
which  they  sent  home  to  New  York,  on  frei^t; 
that  the  said  officers  forbade  the  said  master 
and  supercargo  of  the  sloop,  from  taking  on 
board  tne  cargo  landed  from  the  said  vessS,  or 
from  conveying  from  the  said  island  any  specie, 
by  reason  whereof  they  were  compelled  to  sell 
the  same,  and  to  take  the  produce  of  that  oonn- 
.try  in  payment;  that  the  sloop,  with  thirty 
thousand  weight  of  coffee  on  boi^d,  twenty-five 
thousand  pounds  weight  of  which  was  intended 
to  be  insured  by  the  present  policnr,  sailed  from 
Cape  Francois,  on  the  23d  day  of  February,  in 
the  year  last  aforesaid,  on  the  voyage  men- 
tioned  in  the  policy  of  insurance,  having  on 
board  the  usual  documents  of  an  Americui 
vessel;  that  the  sloop,  in  the  course  of  her  said 
voysj^,  was  captured  by  a  British  frigate,  and 
carried  into  the  island  of  Tortola,  and  vesMi 
and  cargo  libelled,  as  well  for  being  the  l»op- 
erty  of  the  enemies  of  Great  Britain,  as  for  be- 
ing the  property  of  American  dtizens,  trading 
contrarjr  to  the  laws  of  the  United  States ;  that, 
at  the  time  of  the  capture  of  the  sloop,  besides 
the  documents  aforesaid,  the  followii^  P*p^ 
was  found  on  board:  "Liberty,  Safe  Conduct, 
Equality.    At  the  Cape,  11th  Thermidor,  sixth 
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Tear  of  the  French  Republie,  one  tnd  indiviai- 
ble.  The  general  of  division  and  private  agent 
of  the  executive  directory  at  St  jDomingo,  re- 
quests the  officers  of  the  French  navy  and  pri- 
vateers of  the  republic,  to  let  pass  freely  the 
American  vessel  called  the 
master,  property  of.  Mr.  E.  Bom  Jenks,  mer- 
ehanta  at  Providence,  state  of  Rhode  Island,  in 
the  United  States,  arrived  from  the  said  place 
to  the  Cape  Francois,  for  trade  and  business. 
The  citizen  French  consul,  in  the  place  where 
the  said  vessel  shall  be  fitted  out,  is  invited  to 
SI 3*]  fill  with  her  name,  and  the  captain's,  *the 
blank  left  on  these  presents;  in  attestation  of 
which  he  wiU  please  to  set  his  hand  hereupon. 

(Signed)  "J.  HEDOUVILLE. 

(Signed)  ''Qauthieb,  the  Oeneral  Secretary 

**of  the  Agency." 
Which  paper  was  received  on  board  the  sloop 
mt  Oeipe  Francois,  and  was  on  board  when  she 
left  that  place;  that  the  property  insured  by  the 

Solicy  aforesaid  was  dainvra  bv  the  said  Zebe- 
ee  Hunt,  and  was  condemned  by  a  sentence 
of  the  said  court  of  vice-admiralty,  in  the  fol- 
lowing words:  ''that  the  said  sloop  Nan<7, 
and  cargo  on  board,  daimed  by  the  said  Zebe- 
dee  Hunt,  as  by  the  proceedings,  will  show  to 
be  oiemy's  property,  and  as  such,  or  otherwise, 
liable  to  confiscation,  and  condemned  the  same 
as  good  and  lawful  prize  to  the  captors."  That 
the  plaintiffs  are  Americans,  and  were  owners 
of  the  property  insured,  and  that  the  same  was 
duly  abanaoned  to  the  underwriters. 

That  part  of  the  act  of  Congress,  which  the 
underwriters  contended  had  been  violated  by 
the  defendants  in  error,  is  as  follows: 

See.  1.  Be  it  enacted,  Ac.  "that  no  ship  or 
vessel,  owned,  hired  or  employed,  wholly  or  in 

Sart,  by  any  person  resident  within  the  United 
tates,  and  wnich  shall  depart  therefrom  after 
the  first  day  of  July  next,  shall  be  allowed  to 
proceed,  directly,  or  from  anv  intermediate 
port  or  place,  to  any  port  or  place  within  the 
territory  of  the  French  republic,  or  the  depend- 
encies tnereof,  or  to  any  place  in  the  We^  In- 
diee,  or  elsewhere,  under  the  adcnowledged  gov- 
ernment of  France,  or  shall  be  employed  in  any 
traffic  or  commerce  ioith  or  for  any  person  resi- 
dent vaithin  the  jurisdiction  or  under  the  au- 
thority of  the  French  Republic.  And  if  any 
ship  or  vessel,  in  any  voyage  thereafter  com- 
mencing, and  before  her  return  within  the 
United  States,  shall  be  voluntarily  carried,  or 
suffered  to  proceed  to  any  French  port  or  place 
as  aforesaid,  or  shall  be  employed  as  aforesaid, 
contrary  to  the  intent  hereof,  every  such  ship 
or  vessel,  toeether  with  her  cargo,  shall  be  for- 
feited and  shall  accrue,"  &c 
214*]  *Sec.  2.  enacts,  that  after  the  first  of 
Julv,  1798,  no  clearance  for  a  foreign  voyage 
shall  be  granted  to  any  ship  or  vessel  owned, 
hired  or  employed,  wholly  or  in  par^  by  any 
person  resident  within  the  United  States,  until 
a  bond  shall  be  given,  in  a  sum  equal  to  the 
value  of  the  vessd  and  cai^o,  "with  condition, 
that  the  same  shall  not,  £iring  her  intended 
voyage,  or  before  her  return  wi^in  the  United 
StatM,  proceed  or  be  carried,  directly  or  indi- 
rectly, to  any  port  or  place  within  the  territory 
of  the  French  republic,  or  the  dependendes 
thereof,  or  any  place  in  the  West  Indies  or  else- 
where, under  the  acknowledged  government  of 
Fiance,  unless  by  distress  of  weather,  or  want 
Granch  3. 


of  provisions,  or  by  actual  force  or  violence,  to 
be  fully  proved  and  manifested  before  the  ac- 
quittance of  such  bond;  and  that  such  vessel  is 
not,  and  shall  not,  be  employed,  during  her  in- 
tended voyage,  or  before  her  return,  as  afore- 
said, in  an^  traffic  or  commerce  with  or  for  any 
person  resident  within  the  territory  of  that  re- 

Sublic,  or  in  any  of  the  dependendes  thereof." 
une  13th,  1798.    Vol.  4,  p.  129. 

Mason,  for  the  plaintiffs  in  error.  If  the  in- 
surance was  upon  an  illegal  transaction,  the  de- 
fendants in  error  have  no  right  to  recover.  The 
only  question  for  the  consideration  of  this  court 
is,  whetiier  it  be  a  transaction  prohibited  by  the 
act  of  Congress.  If  the  purchase  of  this  cargo 
in  Osipe  Francois  was  lawful,  the  policy  is 
good. 

The  first  section  of  the  act  has  two  branches, 
and  contemplates  two  separate  offenses;  1st. 
That  no  vessel  shall  be  allowed  to  go  to  a  French 
port.  But  this  prohibition  must  be  subject  to 
the  general  prindple,  that  the  act  of  Ck>d,  or  of 
the  public  enem;^,  shall  be  an  excuse. 

2a.  That  if  driven  into  such  port  by  distress, 
or  involuntarily  carried  in,  ye^  there  shall  be 
no  trade  or  traffic. 

The  words  are,  ''if  any  vessel  shall  be  volun- 
tarily carried,  or  suffered  to  proceed  to  any 
French  port  or  place  as  aforesaid,  or  shall  be 
employed  as  aforesaid.''  The  going  in  must  be 
voluntary^  but  the  legislature  carefully  omit 
the  word  voluntarily,  when  speaking  of  the  of- 
fense of  trading;  for  all  trading  must  be  volun- 
tary; it  cannot  *be  by  compulsion.  The  [*215 
object  was  to  prevent  intercourse,  and  the  stat- 
ute only  makes  the  same  saving  of  the  forfei- 
ture which  a  court  would  have  made  without 
such  a  saving  dause. 

The  condition  of  the  bond  mentioned  in  th» 
2d  section  confirms  this  construction  of  the  1st. 
It  is  divided  into  two  clauses,  a^eeably  to  the 
two  offenses  to  be  provided  against.  The  pro- 
viso ''unless  by  distress  of  weather,"  &c.  is  an- 
nexed only  to  the  offense  of  going  into  the 
port,  but  there  is  no  saving  or  exception  as  to 
the  offense  of  trading. 

If  she  had  not  be^  driven  in  by  distress  of 
weather,  she  would  have  been  liable  to  forfei- 
ture under  the  first  offense.  But  having  be^i 
employed  in  traffic  with  persons  resident,  Ac 
she  is  equally  liable  to  forfeiture  under  the 
second,  and  the  condition  of  the  bond  has  been 
substantially  broken. 

The  spedal  verdict  states,  "that  the  captain 
and  supercargo  were  permitted  to  sell,  and  did 
sell,  the  residue  of  the  cargo  to  different  persons 
there.''  Here  was  no  compulsion.  This  selling 
was  a  violation  of  the  law;  but  it  is  not  that 
which  avoids  this  policy.  The  fault  was,  that 
with  the  proceeds  of  those  sales,  the  plaintiffs 
below  purchased  the  cargo  insured.  There  was 
no  compulsion  to  do  this,  except  what  I  shall 
presently  notice,  as  stated  in  the  verdict.  It 
will  pr<H>ably  be  contended  that  the  following 
words  of  the  verdict  show  a  compulsion,  viz., 
"that  the  said  officers  forbade  the  said  master 
and  supercargo  from  taking  on  board  the  cargo 
landed  from  the  said  vessel,  or  from  conveying 
from  the  said  island  anv  specie,  by  reason 
whereof  they  were  compelled  to  sell  the  same, 
and  to  take  the  produce  of  that  country  in  pay- 
ment." But  this  is  only  the  reasoning  of  the 
jury,  and  the  words,  by  reason  whereof,  show 
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whut  kind  of  compulsion  it  was,  and  that  it 
not  that  inevitable  necessity  which  ean  ezeuae 
the  express  violation  of  the  law.  The  owners 
ought  to  have  said  to  them,  if  you  forbid  us  to 
take  away  our  property,  we  must  leave  it,  and 
look  to  our  government  for  an  indemnification; 
for  they  have  forbidden  us  to  sell  it  to  you,  or 
to  purdiase  a  new  cargo.  The  forbidding  them 
216*]  to  relade  their  ^ds,  and  to  take  *away 
specie,  was  no  compulsion  to  purchase  produce. 
Ijie  verdict  does  not  state  that  the  master  er 
supercargo  attempted  to  resist  the  force;  it  may 
be  wholly  a  colorable  transaction. 

The  act  of  the  27  th  February,  1800,  vol.  6,  p. 
15,  shows  what  the  construction  of  that  of  1798 
ought  to  be.  The  3d  section  of  the  former  pro- 
vi£ts,  that  in  case  the  vessel  shall  be  compelled 
by  distress  or  superior  force,  to  go  into  a  French 
port»  and  shall  there  necessarily  imlade  and  de- 
liver, or  shall  be  deprived  of  any  cargo  then  on 
board,  the  master  may  receive  payment  in  bills 
of  exchange,  money  or  bullion,  and  not  other- 
wise, "and  shall  not  thereby  be  understood  to 
contravene  this  law." 

This  is  a  clear  implication,  that  if  there  had 
not  been  such  an  express  permissicm  to  receive 
payment  in  bills  of  exchange,  money  or  bullion, 
it  would  have  been  a  contravention  of  the  law; 
and  that  law,  excepting  this  provision,  is  sub- 
stantially the  same  as  uie  law  of  1798. 

Harper,  contra.  I  might  safely  agree  to  the 
first  position  taken  by  the  opposite  counsel, 
that  the  Ist  section  of  the  act  of  1798  creates 
two  distinct^  offenses.  But  this  is  not  so.  The 
whole  constitutes  but  one  offense. 

How  is  a  ship  to  be  employed  in  traffic?  She 
must  bring  and  carry.  If  she  did  not  go  vol- 
untarily, she  was  not  employed  in  trafficking. 
If  the  master  sell  the  cargo  imder  such  circum- 
stances, the  vessel  is  not  employed  in  traffic 

But  if  the  act  creates  two  separate  offenses, 
how  is  the  vessel  employed  in  the  trafl^cT  She 
did  not  carry  the  cargo  there  voluntarily.  But 
it  being  there,  and  landed,  necessarily  landed, 
how  is  the  vessel  concerned  in  the  sales  and 
purchases  made  by  the  master?  The  necessity 
of  repairing  the  vessel  is  as  much  an  excuse  for 
landinf^  the  cargo,  as  stress  of  weather  was  for 
goinff  in*  The  master  was  forbidden  to  relade 
it.  But  a  difference  is  taken  between  prohibi- 
tion and  prevention.  It  is  said  that  the  forbid- 
ding is  not  preventing.  But  by  whom  was  the 
prohibition?  By  the  officers  of  the  govern- 
ment, having  authority  and  power  to  carry  the 
prohibition  into  effect.  It  was,  therefore,  ac- 
tual prevention. 

817*]  *What  was  the  mischief  intended  to 
be  remedied  by  the  act  of  Congress  ?  Not  such 
a  sale  as  this.  It  was  to  prevent  a  voluntary 
intercourse,  not  to  prevent  citizens  of  the  Unit^ 
ed  States  from  rescuing  their  property  from  im- 
pending loss.  What  is  traffic?  A  contract  by 
consent  of  both  parties.  If  one  is  under  com- 
pulsion, it  is  no  contract^  no  traffic.  The  trans- 
action disclosed  by  the  verdict  is  only  the 
means  of  saving  property  from  a  total  loss. 
The  owners  were  not  obliged  to  abandon,  as 
the  gentleman  contends,  property  thus  put  in 
jeopardy.  The  master  and  supercargo  were  not 
free  agents.  They  were  not  obliged  to  take  bills 
which  they  knew  would  not  be  paid.  If  I  could 
have  had  a  doubt  upon  this  ease^  it  would 
have  been  removed  by  the  decisions  of  the  oir- 
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cuit  courts  of  the  United  Btates.  In  a  case  be> 
fore  one  of  vour  honors,!  in  Baltimore,  a  vessd 
had  brought  home  from  the  French  West  Indies 
a  cargo  of  the  produce  of  those  islands,  a#ter 
having  been  ecmipelled  to  go  in  and  sell  her  o«i- 
ward  cargo;  and  it  was  decided  that  the  case 
was  not  within  this  act  of  Congress.  A  similar 
ease  is  imderstood  to  have  been  decided  bj 
other  of  your  honors,'  in  New  York.  If 
cases  were  not  within  the  law,  I  am 
in  saying  this  is  not. 

Those  decisions  produced  tiie  3d  seetion  ef 
the  act  of  1800,  which  the  gentleman  has  cited, 
and  which  was  introduced  to  shut  the  door 
that  had  been  left  open.  It  was  perceived  thai 
the  law,  as  it  stood  before,  would  give  an  m^ 
portimity  of  fraud.  The  8d  section  was  ena»- 
ed  to  taJce  awa^  the  temptation;  because,  at* 
though  there  might  be  cases  clear  of  fraud,  it 
was  thought  best  to  sacrifice  these  particular 
cases,  that  fraud  might  be  prevented  in  others. 
This  section,  therefore,  has  given  a  sanction  to 
the  decisions  of  the  circuit  courts. 

Key,  in  reply.  It  is  clear  that  there  are  twa 
distinct  prohibitions  in  the  act.  The  two  parts 
of  the  section  are  connected  by  the  disjunctive 
"or,"  and  not  by  the  copulative  "and."  This 
is  rendered  still  more  evident  by  the  form  of  tfaa 
condition  of  the  bond  described  in  the  second 
section. 

•Whenever  you  rely  on  the  necessity  [*218 
of  the  case  to  justify  your  acts,  you  must  no4 
fi;o  beyond  the  necessity.  All  beyond  is  volun- 
taiT.  In  this  case  it  might  go  to  the  landing, 
and  to  the  seizure  of  part,  but  not  to  the  sale  of 
the  residue.  The  probability  of  loss  is  noi 
necessity.  If  they  took  produce,  it  was  only  te 
avoid  a  greater  loss.  It  was  not  an  inevitable 
necessity. 

Another  fact  shows  that  it  was  trading;  noi 
merely  taking  on  board  to  bring  home,  property 
which  they  were  compelled  to  receive.  She 
was  not  eoming  home  with  the  property  whea 
she  was  captured,  but  going  on  a  trading  voy* 
age.  And  the  French  pass  states  that  she  cama 
to  Cape  Francois  for  trade  and  business. 

The  intention  of  the  act  was  to  prevent  all 
trading  and  intercourse  with  France  or  her  d»> 
pendencies. 

In  the  case  at  Baltimore,  before  his  honor 
Judge  Washington,  the  vessel  returned  directly 
home  to  Baltimore  with  produce,  which  she  had 
been  compelled  to  take  or  abandon. 

Mason,  on  the  same  side.  It  is  said  there 
must  be  a  pre-existing  intention  to  go  to  a 
French  port.  If  the  sloop  had  arrived  safe  ai 
the  Havanna,  and  been  there  sold  to  an  agent 
of  the  French  government^  it  is  clear  she  would 
have  been  liable  to  forfeiture.  So,  if  the  French 
agent)  who  signed  the  passport,  had  freighted 
the  vessel. 

These  cases  show  that  a  pre-existing  intentioa 
is  not  necessary.  The  construction  contended 
for  would,  indeed,  open  a  wide  door  to  fraud, 
as  the  gentleman  has  eontended.  It  would  only 
be  necessarr  to  start  a  plank  in  siffht  of  tiks 
port)  and  then  go  in  to  stop  the  leak,  and  the 
whole  law  is  evaded. 

1. — Judge  Washington. 

S. — Judge  Peterson,  In  September.  1790,  In  the 
case  of  Richardson  and  others*  dted  In  Oainet'  New 

York  00969,  p.  ea.  ^      ,  . 
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Kandi  6.  Mahbhata,  OK  J^  deliyered  tlit 
opinion  of  the  Court,  to  the  following  effect: 

The  Court  is  of  opinion,  according  to  the  best 
«c«8ideration  they  nave  been  able  to  give  the 
S19*]  eubjeet,  that  thit  *0Me  is  not  within 
the  act  of  Congress  of  1798,  usoallj  called  the 
■on-intercourse  law. 

It  is  contended  by  the  counsel  for  tiie  defend- 
ant, that  the  circumstances,  stated  in  the  special 
'vierdict,  do  not  show  an  absolute  necessity  for 
the  trading  tiieretn  described.  And  it  is  said, 
the  plaintiff  might  have  abandoned  the  prop- 
erty, and  sought  redress  of  his  government;  a£d 
that  it  was  his  duty  to  do  so^  rather  than  vio- 
late the  laws  of  his  country.  But  the  Court  is 
of  opinion,  that  the  act  of  Congress  did  not  im- 
pose such  terms  upon  a  person  who  was  forced 
by  stress  of  weather  to  enter  a  French  port,  snd 
land  his  cargo^  and  was  prevented  by  the  pub- 
lic ofiBoers  of  that  port  to  relade  and  cany  it 
away. 

Even  if  an  actual  and  general  war  had  ex- 
isted between  this  country  snd  France,  and  the 
plaintiff  had  been  driven  into  a  Frendi  port,  a 
part  of  his  ougp  seized,  and  he  had  been  per- 
mitted by  the  officers  of  the  port  to  sell  the  resi- 
due, and  purchase  a  new  carso,  I  am  of  opinion 
that  it  would  not  have  been  deemed  such  a  traf- 
fic with  the  enemy  as  would  vitiate  the  policy 
upon  such  new  cargo. 

The  terms  of  the  act  of  Congress  seem  to  im- 
ply an  intentional  offense  on  the  part  of  the 


The  case  put  of  a  French  agent  going  to  the 
Havanna,  and  there  purchasing  the  cargo  for 
the  use  of  the  French  government,  under  a  pre- 
eoncert  with  the  owners,  would  certainly  be  an 
•ffense  against  the  law;  but  when  there  is  no 
each  intention;  when  the  vessel  has  been  abso- 
lutdy  forced,  l^  stress  of  weather,  to  so  into  a 
French  port,  and  land  her  carso;  when  part 
has  been  seized  for  the  use  of  tiie  government 
of  France,  and  the  master  has  bem  forbidden 
^  the  public  <^cers  of  the  port  to  relade  the 
lesidae,  and  to  sell  it  for  any  thing  valuable, 
except  the  produce  of  the  country,  the  mere 
taking  Awar  such  produce  csimot  be  deoned 
such  a  traffic  as  is  contemplated  1^  the  act  of 
Congress. 

Judfmm^i  affirmed,  with  ootUA 


220*]  'MILLIGAN,  Administrator  of  Mnxi- 

GAN, 

MILLEDOB  and  WIFE.' 

A  plea  in  bar  to  a  bill  in  chancery,  denvinff  only 
part  of  the  material  facts  stated  in  Uie  bill,  is  not 
good.  A  mere  denial  of  facts  is  proper  for  an  an- 
swer, but  not  for  a  plea. 

Tbe  want  of  proper  parties  Is  not  a  good  plea,  if 
the  bill  sQggests  that  snch  parties  are  ont  of  the 
Jet  Iodic  tloii  of  the  court. 

The  want  of  proper  parties  Is  not  soffleient 
groend  for  dismissing  the  bill. 


1. — Set  the  opinion  of  tbe  Supreme  Conrt  of  New 
York,  In  this  case,  in  1  Caine's  Rep.  64,  and  that 
e<  thr  High  Conrt  for  the  Trial  of  Impeachments 
and  Correction  of  Brrors,  in  the  State  of  New  York, 

rtvered  by  Tjinslng,  GhancsUor,  hi  1  Gaines'  Csses 
Brror,  p.  4S. 

S. — Present,  Marshall,  Oh,  J,;  Codling,  Peterson, 
snd  Wsahlngton,  JusUotM.  ^    ^.    . 

This  cause  was  called  for  argoment  on  the  2d  of 
Hardi,  but  the  counsel  not  having  prepared  state- 
■Mot  of  the  pohits  for  the  conrt,  agreeably  to  the 
nile,  the  oonrt  isfessd  them  to  bear  It 
Oraaoh  3.  Vol.  2. 


ERBOB  to  the  drooit  court  for  the  district  of 
Qeor^ia,  in  ohanceiy  sitting. 

The  object  of  the  bill  was  to  recorer  from  the 
defendants,  as  legatees  and  deyisees  of  George 
Galphin,  deceased,  a  debt  due  hj  him  to 
the  complainant's  intestate,  as  surviving  part- 
ner of  Clark  ft  Milligan.  The  bill  charges,  that 
Clark  &  Milligan  were  merchants  in  London; 
that  Millij^an  survived  Clark,  and  that  the  com- 
plainant is  the  administrator  of  Milligan,  the 
survivor;  that  in  the  year  1770,  they  supplied 
Georee  Gktlphin  with  goods;  that  in  1773  George 
Galphin  requested  them  bv  letter  to  supply 
goods  to  his  three  eons,  Thomas,  George  and 
John,  his  nephew  David  Holmes,  and  Jomi  Par- 
kinson, under  the  firm  of  Gkdphln  &  Holmes; 
that  on  the  credit  of  G.  Galphin,  the  elder,  th^ 
shipped  goods,  &c.,  to  the  said  company. 

That  in  1776,  G.  Galphin,  the  elder,  wrote  to 
Clark  &  Milliean  to  furnish  goods  to  the  said 
companv,  at  their  store  in  Pensacola,  and  that 
he  would  see  them  paid;  that  reiving  on  the 
said  vMOgagement,  th^  shipped  further  goods  to 
the  SAfd  companv  at  Pensacola,  and  on  the  Slst 
of  December,  1780,  G.  Galphin,  the  elder,  owed, 

sterling. 

For  himself  1,1202.  1  2 

For  Galphin,  Holmes  ft  Co. 1,206    5  3 

And,  Jan.  1,  178^  for  the  Pensa 

cola  firm 3,060  16  9 

all  of  which  is  now  due  and  unpaid. 

*That  G.  Galphin,  the  elder,  died  [*221 
testato  in  1781,  or  1782,  and  duly  appointed 
James  Parsons,  John  Graham,  Laughlin  M'Gill- 
vray,  John  Parkinson,  William  Dunbar,  and 
his  sons,  John,  George  and  Thomas  Galphin, 
his  executors;  and  len  real  and  personal  estlEito 
sufficient  to  pay  all  his  just  debts. 

That  all  tM  executors  declined  the  trust,  ex- 
cepting the  three  sons;  that  the  oopartnenhip 
of  Galphin,  Hohnes  ft  Go.  was  dissolved  on  the 
day  of  ,  without  anv  funds  for  the 

payment  of  their  debts;  that  John  and  George 
Gkilphin,  two  of  the  executors,  never  meddled 
with  the  deceased's  estate,  having  he&a  long  in- 
solvent, are  not  within  reach  of  the  process  of 
this  court  are  imknown  to  the  complamant,  and 
gone  to  places  out  of  his  knowledge. 

That  William  Dunbar  is  dead,  leaving  no  as- 
sete  of  the  deceased's  estate. 

That  David  Holmes  is  dead,  and  left  no  prop- 
erty, to  the  knowledge  of  the  complainant. 

That  Thomas  Galphin  and  John  Parkinson 
are  out  of  the  jurisdiction  of  the  court,  and  not 
possessed  of  any  property,  to  the  knowledge  of 
the  complainant. 

That  John  Milledge,  and  Marfcha  his  wife, 
who  is  daughter  of  G.  Gkdphin,  the  elder,  and  a 
principal  legatee  and  devisee  under  hiis  will, 
have  receivM  and  are  possessed  of,  lands,  ne- 
groes, and  assete  of  the  estate  of  her  father, 
which  came  to  them  by  descent,  devise,  or  dis- 
tribution, and  liable  to  the  claim  of  the  com- 
plainant. 

That  Thomas,  who  resides  in  South  Carolina, 
holds  no  property  of  the  deceased  in  South  Caro- 
lina; that  the  assete  in  that  stete  have  all 
been  eochausted  in  satisfying  prior  judgmente,  or 
otherwise. 

That  all  the  assete  are  in  Georgia,  in  the 
hands  of  Milledge  and  wife,  who  must  be  con- 
sidered as  the  agente  and  trustees  of  the  execu- 
tor, Thomas  Galphin,  or  of  the  creditors,  and 
liable  to  account  for  the  same. 

27  417 
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S22*]  *Mni6dge  and  wife,  the  oolv  penonB 
made  defendanto  in  tlie  bill  pleaded  in  oar^  aa 
foUowa: 

''The  plea  of  Martha  Hilledfle,  one  of  the 
defendanta  to  the  bill  of  complunt  of  William 
Milligan. 

'*The  end  of  the  oomplainant's  bill  is  to  render 
liable  to  the  payment  and  satisfaction  of  an  un- 
liquidated demand  on  an  open  account,  said  to 
be  due  by  the  estate  of  George  Galphin,  in  his 
own  right,  and  as  securiiy  and  g^uaranly  for 
Galphin,  Holmes  ft  Go.,  certain  property,  real 
and  personal,  whi<^  is  diarged  by  the  complain- 
ant to  have  come  into  the  hands  and  posses- 
sion of  this  defendant,  as  one  of  the  devisees 
and  legatees  of  the  said  George  Galphin,  de- 
ceased. 

"This  defendant,  by  protestation  not  confes- 
sing all  or  any  of  the  matters  contained  in 
the  said  bill  to  be  true,  in  such  manner  and 
form  as  ^e  same  is  therein  set  forth  and  al- 
leged, doth  plead  in  bar  of  the  same,  and  for 
plea  saith,  thai  the  complainant  states  that  Da- 
vid Holmes,  late  copartner  in  the  house  of  Gal- 
Shin,  Holmes  &  Co.,  and  David  Holmes  ft  Go.,  is 
ead,  and  left  no  property  or  legal  representa- 
tives, at  his  decease,  within  the  state  of  Geor- 
gia; that  neither  John  Parkinson,  nor  William 
Dunbar,  have  ever  qualified  on  the  will  of 
George  Galphin,  and  nave  never  come  into  the 
possession  of  any  of  the  estate  of  the  said 
Georse  Galphin,  or  if  they  have,  that  it  is  dis- 
posed of  and  exhausted;  that  Thomas  Galphin 
nolds  no  property  or  estate  of  the  said  George 
Galphin,  and  that  the  assets  of  the  said  estate 
in  uie  state  of  South  Carolina,  have  all  been 
exhausted  in  satisfying  prior  judgments,  or 
otherwise. 

'^ut  this  defendant  avers,  that  the  said  Dar 
Tid  Holmes  died  possessed  of  considerable  es- 
tate, real  and  personal,  part  of  which,  if  not 
all,  must  be  in  possession  of  his  legal  represent^ 
•tives;  that  William  Dunbar  qualified  on  the 
will  of  the  said  George  Gkdphin,  and  died,  leav- 
ing in  the  possession  of  his  executors,  adminis- 
trators or  legal  representatives,  considerable  es- 
tate, real  and  personal,  which  he  sot,  either  by 
S23*]  being  *^one  of  the  qualified  and  act- 
ing executors  on  the  said  will,  or  by  his  inter- 
marriage with  Judith  Gkdphin,  one  of  the  dev- 
isees and  legatees  under  the  will  of  the  said 
George. 

''And  this  defendant  further  avers,  that 
Thomas  Galphin  and  John  Parkinson,  charged 
and  stated  to  be  two  of  the  surviving  copart- 
ners of  Galphin,  Holmes  ft  Co.,  and  David  Holmes 
ft  Co.,  of  whidi  this  defendant  knoweth  not, 
and  said  Thomas  Gkdphin  being  now  the  onlv 
acting  and  qualified  executor  of  the  last  wiU 
and  testament  of  the  said  George  Galphin,  are, 
and  this  defendant  is  ready  to  show,  that  they 
must  be,  in  possession  of  considerable  real  and 
personal  estate,  derived  frcMn  the  estate  of  the 
said  George  Galphin,  deceased;  that  they  are 
the  proper  persons  liable  and  interested  to  eon- 
test,  and  who  can  with  safety  contest,  the  com- 
plainant's demands,  if  any  he  has,  and  the  relief 
prayed  in  the  said  bilL 

''And  this  defendant  doth  further  aver,  that 
the  debt  or  demand  of  the  complainant,  if  any 
doth  exist,  orijrinated  in  the  state  of  South  Car- 
olina; that  aU  material,  necessary,  and  indis- 
pensable  and  requisite  parties,  to  wit»  the  said 
Sliomaa  Galphin  and  John  Parldnsooy  and  the 
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executors,  administrators  or  legal  representa- 
tives of  William  Dunbar,  live,  and  notorioualj 
and  openlT  reside,  in  the  state  of  South  Car»> 
Una,  and  in  possession  of  estates,  real  and 
sonal,  sufficient  to  pay  the  complainant's 
man^  if  any  he  has,  and  which  estates 

property  are  more  particularly  liable  to  the 

demand  if  any  he  has;  and  that  the  said  pox- 
ties  are  also  amenable  and  compellable  to  appear 
to  any  suit'  or  bill  brought  a^^ainst  them  bv  the 
said  complainant,  for  his  said  demand,  if  anw 
he  has,  in  the  state  aforesaid.    All  of  whi^ 
facts  were  in  the  knowledge  of  the  complain- 
ant, and  to  him  well  known,  before  the  filing 
of  his  said  bill;  for  that  the  complainant  alaa 
lives  and  resides  in  the  state  of  South  Carolina; 
that  this  defendant  is  an  entire  stranger  to^  and 
ignorant  of  the  merits  and  justice  of  the  <daim 
set  up  by  the  complainant,  not  being  named  mm 
executrix  in  the  wul  of  the  said  George  Galphin^ 
or  ever  having  intermeddled  with  the  concema 
of  the  said  estate,  or  any  ways  'interest-  [*224k 
ed  in  the  copartnership  aforesaid.     All  which 
matters  this  defendant  dotii  aver  and  plead,  in 
bar  of  the  complainant's  said  bill,  and  of  hia 
pretended  demands,  for  which  he  sedcs  to  ba 
relieved  by  his  said  bill.    And  this  defendant 
prays  to  be  hence  dismissed,  with  her  reason- 
able costs,  in  this  behalf  most  vrrongfuUy  sus- 
tained.*' 

This  plea  was  sworn  to  before  a  justice  of 
peace. 

The  plea  of  John  Milledxe  was  the  same^  In 
substanoe,  as  that  of  his  wife. 

There  was  also  a  joint  and  several  answer  of 
Milledge  and  wife^  which  states  no  otiier  facts 
than  the  following;  vis. :  "That  there  never  did 
exist  any  secret  or  special  trusty  promise^  cov^ 
nantk  or  understanding,  between  thess  defend- 
ants and  the  executors  of  George  Galphin,  tha 
elder,  deceased,  as  charged  in  uie  bill  of  comr 
plaint,  nor  did  these  defendants,  or  either  of 
them,  ever  give  any  bond  of  indemnity,  or  other 
security  wluitever,  to  be  accountable  to  nomas 
Galphin,  or  John  Parkinson,  or  any  or  either 
of  the  executors  of  the  said  George,  for  any 
property,  real  or  personii,  which  might  haw 
come  into  the  posseesion,  or  held  by  either  of 
these  defendants.  That  there  does  not  now  ex- 
ist any  secret  or  special  trust,  promise^  eore- 
nant  or  understanding  between  these  defendants 
and  the  executors  aforesaid.  And  these  defend- 
ants do,  jointly  and  severally,  deny  all  manner 
of  unlawful  combination,'*  fte.,  'Vithout  that^ 
that  any  other  matter  or  thin|^  in  the  said  bill 
of  complaint  contained  material  or  neoessaiy 
for  these  defendants  to  answer  unto^  not  herein 
answered  unto.  All  which  matters  and  things 
these  defendants  are  ready  to  aver  and  mainr 
tain,"  ftc 

At  May  term,  1803,  of  the  circuit  court,  hold- 
en  bv  his  Honor,  Judge  Moore,  the  only  entries 
on  the  transcript  of  Uie  record  which  came  up^ 
are  as  follows:  "Bill  and  amended  bilL" 
'Tlea  and  answers."  "On  arg^ument  tha  pka 
sustained."  There  is  no  entry  of  a  demurrer, 
or  motion,  or  of  any  other  proceedings  except 
the  continuances,  after  filing  the  pleas  and  an- 
swers untU  the  May  term,  1803. 

*At  May  term,  1804,  of  the  circuit  [*S25 
court  holden  by  his  Honor,  Judge  Johnson,  the 
following  decree  was  made: 

"lliis  cause  came  on  to  be  heard  this  14th 
day  of  May,  in  the  y^ar  of  our  Lord  l^M,  nj 
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tlie  bin  aad  eocMbitSy  aad  the  pleas  and  answert 
of  the  defendants;  whereupon  it  appearing 
that  in  the  term  of  "Mmj,  1803,  before  the  Hon* 
orable  Alfred  Moore,  one  of  the  judges  of  the 
■aid  eourt^  the  eause  was  heard  upon  the  bill 
and  the  pleas,  and  that  after  argument^  it  was 
adjudfledbjf^  the  court,  at  the  term  of  May,  1803, 
that  uie  said  plea  be  sustained;  and  it  appears 
that  the  complainant  hath  not  replied  to  the 
said  plea.  It  is  therefore  ordered  and  decreed, 
that  the  bill  of  complaint  be  dismissed,  in  pursu- 
ance and  conformity  of  the  decision  of  the  court 
at  the  said  term,  upon  the  said  plea,  the  same 
appearing  to  the  court  to  be  conclusive  on  the 
mmts  of  the  complainant's  bill. 

''Dated  at  Savannah,  the  day  and  year  before 
written.  ''William  Johnson,  Jun." 

The  complainant  sued  out  his  writ  of  error, 
and  assigned  for  error, 

1st.  That  bv  the  said  decree  it  is  adjudged 
and  decreed,  that  the  plea  in  bar  aforesaid,  and 
the  matters  therein  contained,  are  sufficient  to 
debar  the  complainant  from  the  discovery  and 
relief  sought  after  by  his  said  bill  of  complaint, 
and  are  conclusive  on  the  merits  thereof,  and 
tbat,  therefore,  the  said  plea  should  be  sus- 
tained as  a  valid  and  sufficient  answer  to  the 
bill  of  the  complainant.  Whereas  the  said  plea 
te  altogether  irrelevant  and  insufficient,  and 
contains  no  matter  which,  in  law  or  equity, 
ought  to  bar  the  discovery  and  relief  sought 
after  by  the  bill  aforesaid. 

2d.  That  bv  the  said  decree,  it  is  adjudged 
that  the  bill  be  dismissed,  whereas  hj  the  uiw 
of  the  landy  and  the  rules  of  equity,  a  decree 
ought  to  have  been  made  in  favor  of  the  com- 
S86*]  plainant,  for  want  of  a  sufficient  'answer 
upon  the  merits  of  the  said  bill,  as  to  the  relief 
prayed  therebv. 

^ey,  for  plaintiff  in  error,  contended,  that 
the  pleas  in  oar  were  insufficient  and  informal, 
and  contained  matter  not  proper  for  a  plea. 

The  defi^nse  proper  for  a  plea  must  be  such 
as  reduces  the  cause  to  a  particular  point,  and 
from  thence  creates  a  bar  to  the  suit;  and  is  to 
save  the  parties  expense  in  examination.  It  is 
not  every  good  defense  in  equity,  that  is  like- 
wise good  as  a  plea ;  for  where  the  defense  con- 
sists of  a  variety  of  circumstances,  there  is  no 
use  of  a  plea;  the  examinati<m  must  still  be  at 
larse;  and  the  effect  of  allowinff  such  a  plea 
will  be,  that  the  court  will  give  their  jud^gpment 
on  the  circumstances  of  the  case  before  they  are 
made  out  by  proof.  1  Atk.  34,  Chapman  v. 
Turner. 

A  plea  cannot  be  a  mere  denial  of  facts 
charged  in  tne  bill;  for  such  matter  is  only 
proper  for  an  answer.  But  such  a  plea  may  be 
permitted  to  stand  for  an  answer,  with  leave  to 
except  to  its  insufficiency.  1  Brown's  Ch.  Ga. 
408,  409,  410. 

The  plea  in  this  case  sets  forth  five  several 
distinct  and  independent  matters,  each  of  which 
is  a  denial  of  some  allegation  in  the  bill,  and  is, 
therefore,  not  proper  for  a  plea,  but  for  an  an- 
swer.   Nor  do  they  go  to  make  up  one  defense. 

The  most  that  can  be  said  of  the  plea  is,  that 
it  shows  that  there  are  other  persons  who  ought 
to  be  made  parties  in  the  cause.  Considered  in 
this  view,  it  may  be  supposed,  perhaps,  as  re- 
quiring that  Thomas  Galphin,  J.  Parkinson, 
tne  representatives  of  David  Holmes,  and  those 
of  W.  Dunbar,  should  have  besn  made  parties. 
Oraneh  8. 


There  can  be  no  ground  of  requiring  the  rep- 
resentatives of  Holmes  to  be  made  parties,  be- 
cause we  seek  relief  only  against  the  estate  of  G. 
Galphin,  the  elder,  and  not  against  that  of 
Holmes.  As  to  the  representatives  of  Dunbar, 
even  if  it  be  true  that  he  qualified  *as  [*887 
executor,  yet  we  are  not  bound  to  proceed 
against  them,  as  there  is  an  executor  surviving. 
We  ask  no  relief  against  Parkinson,  and,  there- 
fore,  we  need  not  make  him  a  party.  And  as 
to  Thomas  GtaJphin,  he  is  expressly  alleged  in 
the  bill,  and  admitted  in  the  plea,  to  be  out  of 
the  jurisdiction  of  the  court,  and,  therefore,  we 
were  not  bound  to  make  him  a  purty.  This 
is  expressly  laid  down  by  Mitf ord,  m  his  Treat- 
ise of  Pleading,  p.  93,  wlio  says,  "if  a  want  of 
S roper  parties  is  not  apparent  on  the  bill,  a 
efendant  mav  plead  it;  and  a  plea  of  this  na* 
ture  goes  both  to  the  discovery  and  the  relief. 
But  where  a  sufficient  reason  is  suggested  by 
the  bill,  for  not  making  the  necessary  party;  as 
where  a  personal  representative  is  a  necessary 
party,  and  the  bill  states  that  the  representation 
IS  in  contest  in  the  ecclesiastical  court;  or  where 
a  necessary  partv  is  resident  abroad,  out  of  the 
jurisdiction  of  the  court,  and  the  bill  charges 
that  fact;  or  where  the  bill  seeks  a  discovery  of 
the  necessary  parties,  a  plea  for  want  of  parties 
will  not  be  allowed.  A  plea  for  want  of  parties 
to  a  bill,  for  a  discovery  merely,  will  not  hold; 
for  the  plaintiff  in  that  case  seeks  no  decree." 
Prec  in  Ch.  83,  Oawalad  v.  Oely;  2  Atk.  s.  510, 
Darwent  o.  WtUton, 

As  far  as  our  bill  seeks  for  relief,  we  eould 
recover  at  law  against  the  defendants,  as  ex- 
ecutors in  their  own  wrong.  It  is  true,  that  in 
equity,  an  executor  de  9<m  tort  is  not  known, 
but  whenever  a  person  would,  at  law,  be  ex- 
ecutor de  eon  tort,  he  will,  in  equity,  be  con- 
sidered as  a  trustee  for  the  creditors. 

Real  estate  is  in  Georgia  considered  as  assets. 
(See  the  case  of  Telfair  v.  Stead's  Eteoutot'ef  in 
this  court,  at  this  term,  ante,  vol.  2,  407.) 

The  biU  charges  that  the  defendants  have 
assets. 

All  the  facts  charged  in  the  bill,  and  not  de- 
nied in  the  plea  or  answer,  are  to  be  considered 
as  admitted. 

The  bill  also  charges,  that  there  are  no  assets 
in  South  Carolina. 

We  were,  therefore,  obliged  to  go  against  the 
assets  in  Georgia. 

*It  is  no  bar  to  say,  that  there  is  an  [*828 
executor  in  South  Carolina  who  has  no  assets; 
and  it  was  not  necessary  that  we  should  make 
such  an  executor  a  party. 

Marahatj.,  Oh.  J.  The  only  question  is, 
whether  it  is  not  necessary  that  you  should 
bring  a  suit  a^inst  the  executor  in  South  Caro- 
lina to  establish  the  debt;  because,  as  to  that, 
he  is  the  proper  person  to  defend.  After  having 
obiained  such  a  judgment,  the  complainam 
would  be  at  liberty  to  follow  the  estate  in  the 
hands  of  the  defendants,  in  Georgia.  It  is  not 
necessary  to  consider  them  as  executors  in  their 
own  wrong;  for  you  may  proceed  against  dev- 
isees or  legatees,  if  the  executor  has  no  assets.  * 

Key.  If  the  bill  is  against  the  heir,  it  is  not 
necessary  to  make  the  executor  a  party. 

Mabhhati.,  Oh.  J.  But  that  U^  where  the  heir 
is  the  proper  person  to  defend.  ' 

Key.  It  is  not  necessary  to  make  the  executor 
a  party,  when  we  oan  have  no  relisl  •g^^w^^* 
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him.  2  Eq.  Gas.  Abr.  167.  But  if  he  ought  to 
be  a  party,  yet  it  is  no  cause  for  dismissing  the 
bilL 

Mabbhatj.,  ok  /.  No  doubt  of  that.  The 
bill  mifffat  have  stood  over  to  make  new  parties. 

Mardi  6.  MarbhatJh  Oh,  J.  The  Court  is 
of  opinion,  that  the  court  below  erred  in  ad- 
mitting the  pleas,  and  dismissing  the  bill. 

Judgment  reversed} 


220*]  000KB  9.  GRAHAM'S  ADBON- 

ISTRATOR.* 


A  TariaDce  in  date  between  the  bond  declared 
apon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintlfTs  special  de- 
murrer to  the  defendant's  bad  rejoinder. 

The  court  may  depart  from  the  letter  of  the  con- 
dition of  a  bond  to  carry  into  dDTect  the  intention 
of  the  parties. 


ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

The  declaration  was  in  debt  on  a  bond  dated 
the  3d  of  October,  1709,  in  the  penalty  of  5,000 
dollars.  On  oyer,  the  bond  appeared  to  be  dated 
the  3d  of  January,  1709,  and  the  condition  was 
as  follows:  "Whereas  the  said  Stephen  Cooke 
did  lend  to  Josiah  Watson,  of  the  town  of  Alex- 
andria, twenty-five  hundred  dollars  of  the  said 
William  Graham's  money;  and  the  said  Josiah 
Watson  having  failed,  but  before  he  failed  paid 
five  hundred  dollars;  and  whereas  the  said 
Stephen  Cooke  hath  instituted  a  suit  against 
the  said  Josiah  Watson,  for  the  recovery  of  the 
said  money.  Now  the  condition  of  the  above 
obligation  is  such,  that  if  the  said  Stephen 
Cooke  shall  well  and  truly  pay  the  whole  sum 
so  lent,  if  it  can  be  recovered  from  the  said 
Josiah  Watson,  or  Ms  indorser;  or  in  case  it 
cannot  be  wholly  recovered,  will  lose  the  <me-half 
of  that  sum  which  cannot  be  recovered,  then 
the  above  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

After  oyer  granted,  the  defendant  had  leave 
to  imparl^  btS  not  pleading  at  the  rule  day, 
judgment  was  rendered  at  the  rules  for  want  of 
a  plea. 

At  the  next  term,  the  defendant  set  aside  the 
office  judgment,  by  donurring  generally  to  the 
declaration,  wMch  demurrer  was  joined  by  the 
plaintifiT. 

Afterwards,  on  motion,  the  defendant  had 
leave  to  withdraw  Ms  demurrer,  and  pleaded 
general  performance  of  the  condition  of  the 
bond.  To  wMch  the  plaintiff  replied,  and  as- 
signed a  breach  in  this,  that  the  defendant 

1. — The  decree  of  reversal  was  as  follows :  This 
cause  cominf  on  to  be  beard  and  considered,  and 
counsel  on  the  part  of  the  appellant  bein^r  heard, 
and  the  bill,  pleas,  and  answers,  being  read  and 
considered. 

'at  is  adjndfsd,  ordered  and  decreed,  tiiat  the 
decree  of  the  circuit  court  be  reversed,  with  costs 
of  this  appeal ;  that  the  pleas  of  the  defendants  be 
overruled,  and  that  they  be  ordered  and  decreed  to 
answer  the  bill  erhlbited  against  tibem.** 


f     2. — ^Present,  Marshall,  Oh,  /•/ 
son  and  Wsshtngton,  /asMoss. 
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has  not  paid  the  sum  of  money  mentioned  Ib 
the  ccmdition,  *or  any  part  thereof.  [*230 
The  defendant  rejoined,  wat  the  sum  of  moafj 
in  the  condition  mentioned,  lent  by  him  ts 
Watson,  could  not  be  recovered  from  the  latttf, 
or  Ms  indorser. 

To  this  rejoinder  the  plaintiff  demurred 
specially;  1st.  Because  the  defendant  doth  not 
state,  in  his  rejoinder,  that  he  used  all  legal 
means  for  the  recovery  of  the  said  2,500  dollars 
of  Watson,  and  his  indorser. 

2d.  Because  the  defendant  does  not  state  that 
he  has  not  recovered  any  part  of  the  said  2,500 
dollars  of  the  said  Watson,  or  his  indorser,  or 
how  much  of  the  2,500  dollars,  remains  unre- 
covered  of  the  said  Watson,  or  his  indorser. 

3d.  Because  the  defendant  is  bound  to  pay 
one-half  of  the  sum  that  is  not  recovered  of  the 
said  Watson,  or  his  indorser;  and  if  the  defend- 
ant has  not  received  any  part  of  the  2,500  dol- 
lars of  the  said  Watson,  or  his  indorser,  then 
he  is  bound,  by  the  condition  of  the  said  bond, 
to  pay  one-half  of  the  sum  of  2,500  dollars  to 
the  plaintiff. 

4tn.  Because  the  defendant  does  not  give  any 
answer  as  to  the  sum  of  500  dollars,  stated  in 
the  condition  of  the  said  bond  to  have  been 
received  by  Mm  of  the  said  Watson,  before  the 
execution  of  the  said  bond. 

5th.  Because  the  rejoinder  is  a  departure 
from  the  plea  of  conditions  p^ormed. 

Upon  this  demurrer,  the  jud^ent  of  the 
couH  being  in  favor  of  the  plamtiff,  the  de- 
fendant, upon  motion,  had  leave  to  file  an 
additional  plea,  whereupon  he  pleaded,  that 
the  whole  simi  lent  to  Watson  could  not  be 
recovered  of  him  or  his  indorser,  nor  could 
any  part  thereof  be  recovered,  except  the  sum 
of  500  dollars  mentioned  in  the  condition  of  the 
bond;  by  means  whereof  the  defendant  became 
liable  and  bound  to  pay  to  the  plaintiff  only 
one-half  of  the  said  sum  which  could  not  be  so 
recovered,  and  that  the  defendant  paid  to  the 
plaintiff's  intestate  the  said  one-half  of  the  said 
sum  of  money  wnich  he  was  liable  and  bound 
to  pay  as  aforesaid.  To  which  plea  there  was 
a  general  replication  and  issue,  and  verdict  for 
the  plaintiff  for  2,032  dollars  and  76  cents. 

*0n  the  trial  of  this  issue  a  biU  of  [*231 
exceptions  was  taken  by  the  defendant  below 
to  the  opinion  of  the  court,  that  the  plaintiff 
was  entitled,  by  the  said  bond,  to  recover  of 
the  defendant  the  sum  of  500  dollars  at  all 
events;  and  that  he  was  also  ther^^  entitled  to 
recover  of  the  defendant  the  residue  of  the 
said  2,500  dollars,  if  the  jury  should  be  of  opin- 
ion that  the  defendant  could  have  recovered  tiie 
same  of  the  said  l^atson,  or  his  indorser.  And 
if  th^  should  be  of  opinion  that  no  part  of  the 
said  residue  could  have  been  so  recovered,  thai 
the  plaintiff  is  thereby  entitled  to  recover  of  the 
defendant  one-half  of  the  said  residue^  in  addi- 
tion to  the  said  sum  of  500  dollars. 

Othtf  exceptions  were  taken  at  the  trial,  but 
were  abandoned  by  the  plaintiff  in  error  in  this 
court. 

Simms,  for  the  plaintiff  in  error,  contended, 
1st.  That  the  judgment  of  the  oourt  below, 
upon  the  demurrer,  ou^t  to  have  been  for  the 
defendant,  inasmuch  as  there  was  a  material 
variance  between  the  bond  produced  on  oyer, 
and  that  stated  in  the  declaration;  the  former 
beariqf  date  em  ^bm  9d  day  of  January,  1799, 
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and  the  latter  bdo^  allied  to  bear  date  on  the 
8d  daj  of  October,  in  tbe  same  year. 

2d.  That  the  court  ened  in  their  construction 
•f  the  condition  of  the  bond,  in  Buppoeing  that 
the  eum  of  500  dollars,  mentioned  to  have  been 
reoeiyed  from  Watson,  was  covered  bj  the  pen- 
alty* and  in  instructing  the  jury  that  the  plain- 
tiff was  entitled  to  recover  that  sum  at  all 
events;  and,  in  addition  thereto,  a  moiety  of  the 
balance,  if  the  whole  baiance  could  not  be  recov- 
ered by  the  defendant  of  Watson,  or  his  indorser. 

1st.  On  a  demurrer,  the  oourt  must  go  to  the 
first  error  in  the  pleadings.  In  this  ease,  al- 
thou|^  the  rejoinder  is  bad,  yet  the  declaration 
18  bM  also.  If  the  plaintiff  declares  on  a  bond 
of  different  date  from  that  produced  on  oyer, 
advantage  may  be  taken  of  tiie  variance  on 
demurrer.  The  plaintiff  need  not  wait  till  it  is 
produced  im  eviaence.  The  variance  may  also 
be  pleaded  in  abatement.  2  Salk.  668,  Holman 
9.  Borough.  In  the  case  of  Hole  v.  Finch, 
2  Wils.  394,  the  court  said,  "that  formerly, 
S82*]  *when  the  whole  original  writ  was 
spread  in  the  same  roll  with  the  count  there- 
upon, if  a  variance  appeared  between  the  writ 
aad  coun^  the  defendant  might  have  ttJcen  ad- 
vantage thereof,  either  by  motion  in  arrest  of 
judgment,  writ  of  error,  plea  in  abatonent^ 
or  demurrer."  But  afterwards  it  was  deter- 
mined, that  if  the  defendant  will  take  advan- 
tage of  a  variance  between  the  writ  and  count, 
he  must  demand  oyer  of  the  wril^  and  show  it 
to  the  court.  By  the  act  of  jeofails  of  Vir- 
ginia, Rev.  Code,  p.  118,  s.  26,  no  judgment 
after  verdict  shall  be  stayed  for  the  omission  of 
the  day,  month  or  year,  in  the  declaration  or 
pleading,  (the  name,  sum,  quantity  or  time,  be- 
ing right  in  any  part  of  the  record  or  proceed- 
ing.) This  shows,  that  before  that  act,  such 
OBussion  might  have  been  taken  advantage  cdF 
by  motion  in  arrest  of  judgment. 

Washinoton,  /.  Wul  &e  principle  of  coing 
up  to-  the  first  error,  apply  to  a  speeuu  de- 
murrer by  the  adverse  par^T 

Simms.    Certainly. 

IfABSHAix,  Oh.  J.    Can  tiie  variance  be  taken 
advantage  of  on  a  general  demurrer? 
Simms.    Yes.    It  is  a  matter  of  substance. 
2d.  As  to  the  construction  of  the  bond. 

By  the  opinion  of  the  court,  the  plaintiff  was 
entitled  by  the  bond,  to  recover  the  600  dollars 
at  all  events. 

The  500  dollars  are  only  mentioned  in  the 
preamble  of  the  condition,  which,  like  that  of 
a  statute,  has  no  obligatory  effect.  It  is  no 
part  of  the  condition  of  the  bond  that  the  de- 
lendant  should  pay  that  sum.  It  might  have 
been  paid  over  before,  or  the  intestote  may 
have  been  satisfied  with  relying  on  the  defend- 
ant's simple  acknowledgment  that  he  had  re- 
ceived it.  The  condition  is  in  the  alternative, 
and  only  one  of  two  things  is  to  be  done.  1st. 
Either  to  pay  over  the  whole  2,600  dollars,  if 
he  could  recover  it  from  Watson,  or  his  in- 
dorser; or,  2d.  If  he  could  not  recover  the  whole 
sum,  to  pay  over  one-half  of  such  sum  as  he 
could  not  recover.  There  is  no  obligation, 
233*]  *uader  the  bond,  to  pay  over  what  he 
had  already  received.  Perhaps  the  plaintiff 
may  bring  an  action  for  money  had  and  re- 
ceived for  the  500  dollars.  But  it  is  not  ma- 
terial how  he  is  to  recover  it.  It  is  sufficient, 
Oraach  S. 


in  the  present  case,  that  its  payment  is  no  part 
of  the  condition  of  this  bono. 

The  sum  which  could  not  be  recovered  is 
capable  of  being  ascertained;  and  it  is  now  as- 
certained to  be  2,000  dollars.  One-half  of  that 
is  the  sum  which  the  defendant  agreed  to  lose. 
It  is,  therefore,  the  same  as  if  the  condition  of 
the  bond  had  been  to  pay  the  sum  ol  1,000 
dollars. 

But  if  nopart  of  the  money  lent  could  be  re- 
covered of  Watson,  or  his  indorser,  then  the  de- 
fendant could  not  be  bound  to  pay  more  than  the 
one-half  of  the  whole  sum,  whidi  is  only  1,250 
dollars.  In  no  case  is  he  bound  by  the  bond  to 
pay  more  than  that  sum ;  and  yet  the  jury  have 
given  the  plaintiff  1,600  dollars,  with  interest 
thereon  from  the  d&te  of  the  bond. 

E.  J.  Lee,  contra,  admitted  the  general  rule, 
that  upon  a  demurrer,  the  court  is  to  look  for 
the  first  error,  and  give  judgment  accordingly; 
but  that,  in  this  case,  the  state  of  the  pleadings 
makes  a  difference.  The  declaration  was  filed 
in  due  time,  and  a  profert  made.  A  judgment 
was  obtained  against  the  defendant,  in  the  office, 
for  want  of  a  plea.  This  judgment  was  set 
aside  by  the  defendant's  appearance  and  enter- 
ing a  general  demurrer,  which  was  afterwards 
withdrawn,  and  a  general  performance  of  the 
condition  of  the  bond  pleaaed.  By  this  plea, 
after  oyer,  he  had  admitted,  that  the  bona  de- 
clared on  is  the  same  as  that  produced  on  oyer. 
And  having  thus  admitted  it  to  be  the  same 
bond,  the  omission  of  its  true  date  in  one  part 
of  the  declaration,  can  only  be  matter  of  form. 
He  has  not  pleaded  it  in  abatement,  nor  de- 
murred specially.  On  the  plaintiff's  special 
demurrer  the  defendant  cannot  take  advantage 
of  a  formal  variance;  he  can  only  avail  ^msdf 
of  it  by  demurring  especially  himself.  Every 
thing  is  form,  without  which  a  right  of  action 
appears  to  the  court.  Every  thing  which  the 
court  may  amend,  without  altering  matter  ol 
substance,  is  aided  by  a  general  demurrer.  Sav. 
88.  8o^  every  thing  wnich  may  be  amended 
*under  the  statute,  or  which  would  be  [*234 
cured  by  a  verdict^  is  cured  by  a  general  de- 
murrer* 

2d.  As  to  the  second  point  there  can  be  no 
doubt.  The  condition  ox  the  bond  is,  that  tiie 
defendant  shall  pay  the  whole  sum  so  lent,  viz., 
2,500  dollars,  if  it  could  be  recovered  by  the 
defendant  from  Watson.  But  at  the  time  the 
bond  was  executed,  the  defendant  could  recover 
only  2,000  dollars  of  Watson,  in  any  event,  be- 
cause Watson  had  already  paid  500  dollars.  In 
this  case;,  the  600  dollars  is  covered  by  the  pen- 
alty. 

But  it  is  said,  that  these  600  dollars  were  not 
to  be  paid  over  unless  the  defendant  recovered 
the  whole  sum  from  Watson;  or  in  other  words, 
that  the  500  dollars  were  a  premium  to  the  de- 
fendant for  losing  2,000  dollars  of  the  plaintiff's 
money.  But  the  whole  was  to  be  paid  over 
when  recovered;  the  whole  includes  all  its 
parts;  hence  every  part  was  to  be  paid  over 
when  recovered. 

Simms,  in  reply. 

Ist.  When  a  man  demurs,  he  puts  every  thing 
to  hazard  in  his  own  pleadings;  and  his  adver- 
atLTY  may  take  the  same  advantage  as  if  he  him- 
self had  demurred. 

MAR8HATJ.,  Oh.  J.  As  if  he  had  demurred 
generally? 
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nere  is  a  differenoe  between  wbat 
a  eooit  would  amende  and  what  can  be  amended 
under  the  statute. 

2d.  Ai  to  the  condition  of  the  bond. 

No  man  oan  be  oompelledy  bj  his  bond,  to 
paT  more  than  he  ezpresslT  aereed  to  paj.  The 
defendant  has  only  txrand  himself  to  paj  the 
wholes  in  ease  the  whole  could  be  reeovered. 
It  does  not  appear  that  the  600  dollars  were  not 
paid  or  settled  in  some  other  waj. 
S36*1  *Maroh  6.  Mabbhatj.^  (Jk,  /.,  ddir- 
ered  we  opinion  of  the  Court,  to  the  following 
effeet: 

The  plaintiff  declares  upon  a  bond,  dated  the 
Sd  of  Oetober;  and  upon  oyer,  the  bond  appears 
to  bear  date  tiie  3d  of  Januqiry  preceding. 

Bj  the  oyer,  the  bond  is  made  a  part  of  the 
declaration.  There  were  several  pleadings,  and 
among  the  reet^  a  bad  declaration,  a  bad  rejoin- 
der, Mid  a  spedal  dsmurrer  Igr  the  plaintiff  to 


this  bad  r^oinder.  When  ilie  whole  pleadfngn 
are  thus  spread  upon  the  record  bw  a  aemurrer, 
it  is  the  du^  of  the  court  to  examine  the  whole, 
and  go  to  the  first  error.  When  the  special  de- 
murrer is  by  the  plaintiff,  his  own  pleadings  mrB 
to  be  scrutinized,  and  the  court  will  notice  wfastt 
would  have  been  bad  upon  a  general  demurrer. 
The  variance  between  the  date  of  the  bond  de- 
clared upon,  and  that  produced  on  oyer,  is  fatsd. 

Upon  the  second  pomt  the  court  is  of  opinion^ 
that  there  is  no  error  in  the  construction  giFen 
by  the  court  below  to  the  condition  of  the  bond. 
There  are  many  cases  on  the  construction  of 
bonds,  where  the  letter  of  the  condition  has  beea 
departed  from  to  carry  into  effect  the  intentiosi 
of  the  parties. 

But  for  the  first  error,  the  judgment  must  be 
reversed,  and  judgment  entered  for  the  plaintilT 
in  error  on  the  demurrer. 

jM^^gment  rmfmr99d9  with  €0&U» 


OASES 


ABOtVED  AND  DECIDED  AT  FEBRUAET  TEBlf,  1806L 


Th0  Judg€9  pn9em$  at  iM$  Urm  W0n, 

THE  HONORABLE  JOHN  MARSHALL^  Omsr  JusncB. 

The  honorable  WILLIAM  CU8HIN0, 

The  h<morable  WILLIAM  PATERSON,  1 1 :     a— ^-w*—  Tn—..*. 

The  honorable  BU8HR0D  WASHINGTON,  AWD      >'     AsaooUM  JUBTOM. 

The  hoBonble  WILLIAM  JOHNSON, 


Judge  CSiase  was  absent  the  ivhole  tenii»  on  aeooimt  of  III  health;  and  Judge  Cashing  wa« 
prevented,  by  indisposition,  from  attending  until  the  19th  of  Eebniary. 


On  the  12th  of  Febmary,  1806,  the  Honorable  John    Bredcenrfdge  was  sworn  as    Attorney 
Qeneral  of  the  United  Stieites,  in  the  plaoe  oi  the  Honorable  Levi  Lincoln,  resigned. 


GENERAL  RULR 


FEBRUARY  TERM,  1806. 


ne  f ollowixig  rale  was  direeted  to  be  entered 
on  the  minutee  of  the  oonrt: 

All  cauflee,  the  reoorde  in  whieh  shall  be  de- 
HTexed  to  the  derk  on  or  before  the  sixth  daj 
of  a  term,  shall  be  oonudered  as  for  trial  in  tro 
eourse  of  that  term.  Where  the  reeord  shall 
be  delivered  after  the  sixth  day  of  the  term, 
either  party  will  be  entitled  to  a  oontinuanoe. 

In  ail  CMOS,  where  a  writ  of  error  shall  be  a 
Mupenedeaa  to  a  jud|pnent,  rendered  in  anj 
circuit  court  of  the  United  States,  (except  that 
for  the  District  of  Columbia,)  at  least  thirty 
days  previous  to  the  commencement  of  any  tenn 
of  this  court,  it  shall  be  the  duty  of  the  plaintiff 
in  error  to  lodge  a  copy  of  the  record  with  the 
derk  of  this  court,  within  the  first  Bix  days  of 
the  term,  and  if  he  shall  fail  so  to  do,  the  de- 
fendant in  error  shall  be  permitted,  afterwards, 
to  lodge  a  copy  of  the  record  with  the  derk, 
and  the  cause  shall  stand  for  trial  in  like  man- 
ner as  if  the  record  had  come  up  within  the 
first  six  days;  or  he  may,  on  producing  a  oertifi- 


eaie  from  the  derk,  stating  the  eanse,  and  that 
a  writ  of  error  has  been  suS  out,  which  operates 
as  a  9uper8€deaa  to  the  judgment,  have  tne  said 
writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the 
court  for  the  District  m  Odumbia,  at  any  time 
prior  to  a  session  of  this  court. 

In  eases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
errors  shall  not  have  been  assigned  in  the  court 
below,  te  assign  them  in  this  court,  at  the  com- 
mencement of  the  term,  or  *so  soon  [*240 
theresiter  as  the  record  shall  be  filed  with  the 
derk,  and  the  cause  placed  on  the  dodret;  and 
if  he  shall  fail  to  do  so,  and  shall  also  fail  to 
assign  them  when  the  cause  shall  be  called  for 
trial,  the  writ  of  error  may  be  dismissed  at  his 
costs;  and  if  the  def^idant  shall  refuse  to  plead 
to  issue,  and  the  cause  shall  be  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on 
the  ]Murt  of  the  plaintiff,  and  to  give  judgment 
according  to  the  right  of  the  cause. 


Supreme  Court  of  the  United  States. 


IMl*]       •VamuAxx  Tebk,  1800. 


IX)BYNES  ft  MOBTON 

9. 

UNITBD  8TATE& 

Ti»  wipport  a  judgment  on  a  collector's  bond,  at 
tiM  retnm  term.  It  most  appear,  bj  tbe  record,  that 
tlM  writ  was  executed  14  days  before  the  return 


THIS  writ  of  error  came  vp  at  last  term  from 
the  district  court  of  the  United  States  for 
the  Kentuoi^  district,  which,  bj  law,  haa  the 
Jnrisdiotioa  ol  a  dreoit  ooart  of  the  United 
StiUes. 

The  suit  was  originally  brought  by  the  Unit- 
ed States  against  Lewis  Hoore,  as  principal, 
and  Dobynes  and  Morton,  as  sureties,  in  a  bond 
given  by  Moore,  as  a  coUector  of  the  revenue. 

Hie  writ  of  ooptoe  ad  respondendum  was  ie- 
■aed  OB  the  12th  of  February,  1803,  returnable 
to  the  2d  Monday  of  Mardi  following;  and 
judgment  was  recovered  by  default,  at  the  re- 
turn term,  <m  motion. 

The  error  insisted  upon  was,  that  it  did  not 
appear  by  the  record  that  the  writ  had  been  "ex- 
ecuted  fourteen  days  before  the  return  day 
thereof  according  to  the  14th  section  of  the 
act  <rf  Oongress  <rf  July  11,  1708,  voL  4,  n.  107. 

The  record  contained  a  copy  of  the  bau  bond 
ffiven  by  Morton,  dated  the  11th  of  March, 
lW$i  and  a  receipt  from  the  gaoler,  for  the 
body  of  Dobynes,  dated  tiie  12th  ol  Marol^ 
180S. 

The  2d  Monday  of  Mardi  could  not  have  been 
later  than  tb»  14th  of  the  month. 
242*1  *Ma8on,  for  the  United  States,  si^ 
gested  diminution  in  this,  that  the  writ  was 
served  on  Dobynes  and  Morton,  on  the  20th  of 
Fd>ruary,  as  appeared  by  the  record  of  the  dis- 
trict court;  and  obtained  a  oertioraH. 

But  now,  at  this  term,  the  return  of  the  eer- 
liorori  not  showing  anything  more  than  what 
apoeared  on  the  first  transcript. 

Breckenridge,  Attorney  Qeneral,  admitted 
tiiat  the  judgment  could  not  be  supported,  as 
there  was  nothing  in  the  record  by  whidi  the 
return  of  the  marshal  could  be  amended,  so  as 
to  show  that  the  writ  had  been  executed  four- 
teen days  before  the  return  day. 

0.  Lee,  for  the  plaintiffs  in  emr. 


HANNAY  9.  EVS. 

The  eeorts  of  the  United  States  wtn  not  enforce 
an  agreonent  entered  into  In  fraud  of  a  law  of  the 
United  States;  although  that  agreement  was  made 
between  persona  who  were  then  enemies  of  the 
Granah  3. 


United  States,  and  the  object  of  the  agreement  a 
mere  stratagem  of  war. 

The  doty  of  a  master  of  a  vessel,  to  his  owners, 
will  not  oblige  him  to  violate  the  good  faith  even 
of  an  enemy.  In  order  to  preserve  his  ship,  nor  to 
employ  fraud,  In  order  to  cuEect  that  object. 

THIS  was  a  writ  of  error  to  the  circuit  court 
of  the  United  States,  for  the  district  of 
Georgia,  sitting  in  chanceiy,  to  reverse  a  decree 
whi<£  dismissed  the  complainant's  bill  on  a 
demurrer. 

The  complainant,  as  assignee  of  Cruden  ft 
Company,  fuleged,  hi  his  bill,  that  on  the  24th 
of  December,  1782,  during  the  war  between  the 
United  States  and  Great  Britain,  the  British 
armed  ship  Dawes,  owned  by  Cruden  &  Com- 
pany, who  were  British  subjects,  and  command- 
ed by  Oswell  Eve,  the  defendant,  sailed  with  a 
cargo,  the  properly  of  Cruden  &  Companv,  from 
Ki^ton,  in  Jamaica,  for  New  Yoiv,  th^i  in 
possession  of  the  British  troops.  That  on  her 
passage  the  ship  met  with  much  tempestuous 
weatl^r,  by  which  she  was  rendered  incapable 
of  reaching  her  port  of  destination;  in  conse- 
quence of  which,  the  defendant,  after  consultar 
*tion  with  the  crew  and  passeneers,  [*243 
came  to  the  determination  to  sail  for  the  near- 
est port  in  the  United  States,  therebv  to  savtr 
the  uves  of  the  crew  and  passengers,  wnich  were 
in  imhiinent  danger,  and  also  to  save  as  mudi 
as  possible  to  the  owners.  That  the  vessel  and 
cargo  were  liable  to  be  captured  by  the  cruisers 
of  &ie  United  States,  or  if  she  went  into  any 
port  of  tbe  United  States,  without  being  cap- 
tured, she  would  become  a  droit  of  admiruty  to 
the  United  States,  or  some  of  them.  That  the 
defenduit  stated  to  the  crew  and  passengers, 
that  as  Congress,  by  their  reeolve  of  the  9tli  of 
December,  1781,  had  enacted  and  declared, 
"That  all  ships  and  vessels,  with  their  cargoes, 
whidi  should  be  seized  by  the  respective  crews 
thereof,  should  be  deemed  and  adjudged  as  law- 
ful prize  io  the  captors,"  as  the  vec»el  was  in- 
captu>le  of  reaching  New  York,  and  as  she  would 
be  totally  lost  to  the  owners,  to  himself,  and 
the  crew,  if  captured  by  ^e  cruisers  of  the 
United  States,  the  best  mode  would  be,  to  seise 
and  capture  the  vessel  and  cargo,  make  the 
passengers,  who  were  military  men  of  high  rank 
and  distinction,  prisoners  of  war,  and  sail  for 
the  nearest  port,  and  there  obtain  a  condemnar 
tion  of  the  vessel  and  cargo  for  the  benefit  and 
compensation  of  the  crew,  who  would  lose  their 
wages  if  die  was  regularly  captured,  and  that 
the  residue  should  remain  in  the  defendants 
hands,  as  agent  and  trustee,  and  for  the  sol» 
use  and  benefit,  of  the  owners.  That  this  plan 
was  agreed  to,  and  executed;  and  an  agreement^ 
signed  bv  the  defendant  and  the  crew,  ascertain- 
ing what  share  each  man  was  to  be  allowed,  and 
wnidi  was  to  be  the  basis  of  the  judge's  decree, 
as  to  the  distribution  of  the  prize  money.  Thai 
the  crcfw  ooagBPted  to  the  defendiatf s  havinga 
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larger  share  tbrnn.  ihey  ifould  if  ht  had  not  de- 
clared his  intention  to  act  in  the  whole  as  the 
agent  and  trustee,  and  for  Che  benefit^  of  the 
owners.  Diat  the  vessel  was  acoordiiu^ly  car- 
ried into  a  port  in  North  Carolina,  libelled,  ccm- 
demned,  and  distribution  made,  according  to 
the  proportion  fixed  by  the  agreement.  That 
the  defendant  afterwards  purcmased  a  number 
of  the  shares  of  the  seamen,  for  the  benefit  of 
his  owners;  that  he  also  purchased  j^art  of  the 
cargo,  at  the  marshal's  siues,  and  shipped  it  to 
Charleston,  where  he  sold  it  to  great  profit,  for 
244*]  the  benefit  of  the  owners.  rThe  bill 
then  prays  a  disooTeiy,  and  that  the  defend- 
ant may  accoimt,  and  be  decreed  to  pay,  &c. 

To  tius  bill  the  defendant  demurred,  and  as- 
signed two  causes  of  demurrer. 

1.  That  it  appears  by  the  complainant's  own 
showing,  that  we  ship  and  cargo  were  regularly 
oondemned  under  the  resolve  of  Congress,  of 
the  9th  of  December,  1781,  as  lawful  prize,  and 
the  proceeds  decreed  to  the  defendant,  and  oth- 
ers, as  lawful  captors,  the  legality  of  which  de- 
cree ought  not  now  to  be  csuled  in  question. 

2.  That  the  bill  contains  no  matter  of  equity, 
but  what  is  cognizable  at  law. 

Upon  argument,  ^e  judge  (Stevens)  sus- 
tained the  demurrer,  and  dimissed  the  bill,  but 
without  costs. 

P.  B.  Key,  for  the  plaintiff  in  error.  The 
principal  question  is,  whether  the  OMnplainant 
has  equity. 

If  Eve  had  nven  up  the  ship  for  his  own 
benefit,  it  would  have  been  an  act  of  barratry, 
a  breach  of  trust,  and  the  owners  would  have 
had  a  right  of  action  at  law  a^inst  him  for  his 
mfpfAftifft^^,  But  they  may,  if  they  please,  af- 
firm his  surrender  of  the  vessel  and  oblige  the 
defendant  to  account. 

If  there  is  any  impediment  to  tiie '  relief 
•ought,  it  must  be  grounded  on  the  resolve  of 
Ccmgress;  for  if  the  owners  had  a  right  of 
action  at  law,  it  was  saved  by  the  treaty  of 
peace. 

The  master  was  always  under  a  moral  obliga- 
tion to  account,  whatever  protection  he  might 
derive  trom  the  resolve  of  Congress,  which  gave 
the  whole  ship  and  cargo  as  prize.  There  be- 
ing, then,  a  moral  obligation,  sufficient  to  sup- 
port a  promise,  so  as  to  prevent  it  from  being 
nudum  pactum,  and  an  express  promise  charged 
in  the  bill,  and  confessed  by  the  demurrer, 
there  is  nothing  wanting  to  entitle  the  com- 
plainant to  the  relief  he  asks.  It  is  true,  that 
uie  promise  was  made  to  the  crew,  yet  it  enures 
245*]  to  the  benefit  of  the  owners.  Should  *it 
be  eaid  i^haX  the  promise  was  in  fraudem  legia, 
the  answer  is  that  it  was  a  stratagem  of  war, 
and,  therefore,  justifiable.  In  foro  oonacientia, 
it  was  as  justifiable  to  evade  as  to  enforce 
such  a  law;  and  if  it  was  a  fraud  against  the 
law  of  Congress  to  receive  the  proceeds  of  the 
diip  and  cargo,  for  the  use  of  the  owners,  it  was 
equally  a  frvid  against  the  owners  to  persuade 
tiie  erew  to  carry  the  vessel  into  a  port  of  the 
United  States,  under  a  pretence  of  saving  the 
property  to  the  owners,  and  afterwards  to  take 
the  whMe  proceeds  to  his  own  use. 

Harper,  eontea.  The  ordinance  of  Congress 
of  4th  December,  1781,  (Journals  of  Congress, 
tpol.  7,  p.  243,)  it  is  true,  authorized  mutiny 
and  treachery,  but  it  was  only  a  law  of  retalia- 
tion. The  Bcitiah  had  adopted  a  similar  provi- 
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sion;  and  Congress  found  it  necessaxy  to  re- 
taliate. 

The  facts  stated  by  the  complainant,  in  his 
bill,  are  sudi  as  to  show  the  necessity  of  deliver- 
ing up  the  vessel,  and  that  she  was  absolutely 
lost  to  the  owners. 

The  bill  states  expressly  that  she  was  inca- 
pable of  reaching  her  port  of  destination ;  that 
she  must  either  founder  or  be  captured,  or  vol- 
untarily run  into  an  enemy's  iK>rt.  It  justifies 
the  conduct  of  the  master,  in  giving  up  the  ves- 
sel, but  grounds  its  claim  to  relief,  either  upon 
a  suppomsd  moral  oblic^tion  of  the  def^idant, 
(resulting  from  his  duty  as  master  of  the  ves- 
sel,) to  do  every  thing  in  his  power  for  the  bene- 
fit of  the  owners;  or  upon  an  express  pr<nniae 
made  to  the  crew,  whidi,  it  is  contended,  enures 
to  the  benefit  <^  the  owners;  or  upon  an  allega- 
tion of  an  imposition  upon  the  crew,  to  induce 
them  to  consent  to  deliver  up  the  vesseL 

As  to  the  first  ground,  the  master's  di^  did 
not  oblige  him  to  violate  the  laws  of  another 
country,  especially  of  that  country  to  whose 
laws  he  applied  for  protection  and  relief.  His 
duty  to  his  owners  ceased  when  he  could  no 
longer  preserve  the  property  by  fair  and  hon- 
orable means.  His  duty  could  never  oblige  him 
to  commit  a  fraud  upon  the  good  faith  even  of 
an  enemy. 

*The  second  ground  is  that  of  an  ex-  [*246 
press  promise  to  the  crew.  This  is  lial>Ie  to 
three  objections.  1st.  That  it  is  a  promise 
without  ccmsideration,  and,  therefore,  nudum 
pactum;  2d.  That  it  is  not  made  to  the  own- 
ers ;  and,  3d.  That  it  was  in  fraudem  Icffia, 

The  third  ground  of  daim  is  that  of  imposi- 
tion upon  the  crew,  to  induce  them  to  give  up 
the  vessel.  Iliis,  if  it  can  be  the  gpround  oi 
daim  by  any  person,  must  be  that  of  a  daim 
by  the  crew,  or  scmre  of  them,  to  set  aside  the 
agreement  for  the  division  of  the  prize  mcmey, 
and  cannot  be  a  ground  of  daim  by  the  com- 
plainant. It  is  also  liable  to  the  objection,  that 
the  courts  of  the  United  States  can  never  aano- 
tion  a  daim  grounded  upon  a  fraud  upon  the 
laws  of  the  United  States. 

The  owners,  by  affirming  the  transaction,  and 
calling  upon  the  defenduit  to  acoount»  bare 
made  themsdves  a  par^  to  the  fraud;  and  the 
maxim  of  law  applies,  in  pari  deli^u  melior  est 
conditio  possidentis. 

To  show  the  extent  of  the  prindple  tiiat  ooa- 
tracts  in  fraudem  legis  were  void,  he  referred 
the  court  to  the  following  authorities.  Plow- 
den's  Commentaries,  75;  1  Domat,  145;  2  Baa. 
Abr.  582;  Oowper  39,  342;  1  T.  R.  734;  1  Atlk 
352;  2  Atk.  136;  Buller,  146;  2  P.  Wms.  134,. 
347,  350;  3  T.  R.  454. 

Key,  in  reply.  The  foundation  of  tills  bill 
is  the  original  trust,  before  the  agreement  with 
the  crew.  It  was  a  violation  of  that  trust  to 
give  up  the  ship.  The  defendant  was  bound  to 
do  all  in  his  power  to  protect  the  property.  If 
he  has  been  guilty  of  a  fraud  upon  the  United 
States,  the  ownere  were  not  a  party.  The  fraud 
of  which  the  ptaintilT  complains  is,  thai  the 
defendant  induced  the  erew  to  give  up  the  ship, 
und^r  the  idea  of  dmng  it  for  &e  benefit  of  the 
ownere,  and  tiien  tarmng  round,  and  pleading 
the  residve  of  Congress  against  the  daim  of  tiie 


was  a  bar,  a  subsequent 

Craneh  S, 


But  if  tiiat  reserve 
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jusknowkdgment  of  the  original  trust)  and  a 

Sromise  to  account,  will  again  set  it  up. 
47*]     *F^ruary  13.    Masshaix,  Oh,  J.,  de- 
livered the  opinion  of  the  Court. 

The  essential  difficulty  in  this  cause  arises 
from  th«  consideration,  that  under  the  resolu- 
tion of  Conppress,  by  which  the  vessel  and  cargo 
mentioned  in  the  proceedings  were  condemned, 
A  sanction  is  daimed  to  a  breach  of  trust,  and 
a  violation  of  moral  principle.  In  such  a  case, 
t^e  mind  submits  reluctantly  to  the  rule  of  law, 
and  laboriously  seardies  for  something  which 
shall  reconcile  that  rule  with  what  would  seem 
to  be  the  dictate  of  abstract  justice. 

It  has  been  correctly  argued  by  the  plaintiff 
in  error,  that  the  captain  was  under  obligations 
to  the  owners,  fr<Hn  which,  in  a  moral  point  of 
view,  he  could  not  be  completely  absolved.  He 
was  bound  to  save  for  them  the  ship  and  cargo 
by  all  fair  means  within  his  power;  but  he  was 
not  bound  to  employ  fraud  in  order  to  effect 
the  obiect.  The  situation  of  the  vessel  imques- 
tionably  justified  her  being  carried  into  the  port 
of  an  enemy,  and,  perhaps,  in  the  courts  of 
England,  the  libelling  of  tne  vessel  by  the  cap- 
tain and  crew,  might  be  construed  to  be  an  act 
which  would  enure  solely  to  the  benefit  of  the 
owners;  but  war  certainly  gives  the  right  to 
annoy  an  enemy  by  means  such  as  those  which 
were  employed  by  Congress,  and  courts  are 
bound  to  consider  them  as  legitimate,  and  to 
leave  to  them  their  full  operation. 

The  agreement  to  save  the  ship  and  cargo, 
under  the  semblance  of  a  condemnation,  was 
not,  in  itself,  an  immoral  act;  it  was,  as  has 
been  truly  said,  a  stratagem  which  the  laws 
of  war  would  authorize,  but  it  was  certainly  a 
fraud  upon  the  resolution  of  Congress,  and  no 
principle  can  be  more  clear  than  that  the  courts 
of  the  United  States  can  furnish  no  aid  in  liv- 
ing efficacy  to  it.  Congress  having  a  perfect 
right,  in  a  state  of  open  war,  to  tempt  the  navi- 
gators of  enemy  vessels  to  bring  them  into  the 
American  ports,  by  making  the  vessel  and  car- 
go prize  to  the  captors,  the  condemnation  of  a 
vessel  so  brought  in  amoimted  necessarily  to  an 
absolute  transfer  of  the  property,  and  to  a  com- 

f^lete  annihilation,  in  a  lesal  point  of  view,  of 
he  title  of  the  owners,  and  of  their  claim  upon 
248*]  *the  captain.  Had  no  commimication 
taken  place  between  the  captain  and  his  crew, 
whereby  a  portion  of  the  prize  money  was  allot- 
ted to  nim  in  trust  for  the  owners,  which  would 
not  have  been  allotted  to  him  as  a  captor,  in 
virtue  of  his  station  in  the  vessel,  it  would  have 
been  a  plain  case  of  prize  under  the  resolution 
of  Congress,  and  any  intention  under  which  the 
capture  was  made,  whether  declared  or  not, 
would  have  been  like  other  acts  of  the  will, 
controllable  and  alterable  by  the  persons  who 
had  entertained  it.  But  if,  by  a  contract  with 
the  crew,  stipulating  certain  advantages  for  the 
owners  of  the  ship  and  cargo,  the  vessel  has 
been  carried  in,  when  she  would  not  otherwise 
have  been  carried  in,  or  a  larger  proportion  of 
the  prize  has  been  allowed  to  the  captain  than 
would  have  been  allowed  to  him  for  his  own  use, 
a  plain  fraud  has  been  committed  by  him,  and 
the  question,  whether  the  trust  which  he  as- 
sumed upon  himself,  and  under  which  he  ob- 
tained possession  of  the  property,  can  be  en- 
forced in  this  oour^  is  one  of  more  difficulty, 
upon  which  a  difference  of  oj^nion  has  ^r^ 
Cranch  3. 


vailed.  It  has  been  thou^t  by  some  of  the 
judges,  that  the  contract  being  in  itself  compati* 
ble  with  the  strictest  rules  of  morality,  and  be- 
ing opposed  by  only  a  temporary  and  war  regu- 
lation, which  exists  no  longer,  may  now  be  en- 
forced. But  upon  more  mature  consideration, 
the  majority  of  the  Indies  accede  to  the  opin- 
ion, that  the  contract  being  clearly  in  fraud  of 
the  law,  as  existing  at  the  time,  a  law  to  which, 
under  the  circumstances  attending  it,  no  just 
exceptions  can  be  taken,  its  execution  cannot  be 
compelled  by  the  courts  of  that  coimtry  to  evade 
whose  laws  it  was  made.  The  person  in  posses- 
sion must  hb  left  in  possession  of  that  which 
the  decree  of  a  competent  tribunal  has  given 
him. 

This  opinion  seems  completely  to  decide  the 
point  made  under  the  treaty  of  peace.  Accord- 
ing to  it,  a  debt  never  existed  to  which  the 
treaty  could  apply.  No  debt  was  due  from  the 
captiun  to  his  OA.ners,  but  in  virtue  of  the  con- 
fiscation of  the  ship  and  cargo ;  and  it  has  never 
been  alleged  that  the  treaty  extended  to  cap- 
tures, made  during  the  war,  of  property  in  the 
actual  possession  of  the  enemy,  whatever  might 
be  the  means  employed  in  making  them. 

*If  the  allegations  of  the  bill  had  stat-  [*240 
ed  any  contract  subsequent  to  the  condemna- 
tion, by  which  Captain  Eve  had  made  himself 
a  trustee,  the  previous  moral  obligation  might 
have  fumishea  a  sufficient  consideration  for 
that  contract.  But  the  allegations  of  the  bill 
are  not  sufficiently  explicit  on  this  point.  They 
do  not  make  out  such  a  case.  His  declarations 
appear  to  have  been  contemporaneous  with  the 
transaction,  and  only  to  have  manifested  the 
intention  under  which  he  acted,  an  intention 
which  he  was  at  liberty  to  change. 

Judgment  affirmed* 


MONTALET  9.  MURRAY. 

If  tbfi  plaintiff  tn  error  does  not  appear,  the  de- 
fendant may  either  have  the  plaintiff  called,  and 
dismiss  the  writ  of  error,  with  costs,  or  he  may 
open  the  record,  and  go  for  an  affirmance. 

MARSHALL,  Oh.  /.,  stated  the  praotioe  of 
the  court  to  be,  that  where  there  is  no  ap- 
pearance for  plaintiff  in  error,  the  defendant 
may  have  the  plaintiff  called,  and  dismiss  the 
writ  of  error;  or  may  open  the  record,  and  pray 
for  an  affirmance. 

P.  B.  Key,  for  the  defendant,  had  the  plain- 
tiff called. 

Diamiaaed. 

The  Chief  Justice  also  stated,  in  answer  to  a 
question  from  the  derk,  that»  in  such  cases, 
costs  go  of  course. 


SARAH  AND  ABIGAIL  8ILSBY 

THOMAS  YOUNG  AND  ENOCH  SILSBY. 

D.  devised  all  his  estate  to  his  ezecntor  tn  trust 
to  conyert  the  same  into  money,  and  after  payment 
of  debts,  to  invest  the  surplus  In  the  funda  or  put 
It  oat  on  Interest  He  then  bequeaths  1,500L  to 
D.  to  be  paid  at  the  age  of  21,  sabject  to  the  suhse- 
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THIS  ms  A  writ  of  error  to  the  drciiit  eonrt 
of  the  United  States  for  the  district  of 
Oeorgia,  to  levene  the  deijro«  of  that  court, 
whieb  diBmiased  tlie  bill  of  the  complaiiuuita, 
Sarah  and  Abi^l  Silsby. 

Daniel  SiUbj,  the  brother  of  the  complain- 
auto,  and  uncle  of  tbe  defendant,  Enoch  Silsby, 
2S0*]  being  seized  sjid  posaesaed  *of  real  and 
peraonai  estate  in  England  and  in  the  etate  of 
Qeoi^a,  b;  bis  will,  made  in  England,  on  the 
nth  of  JanuaiT,  17QI,  devised  all  bis  estate  to 
his  executor  W,  Oouthit,  of  London,  in  trust, 
to  turn  the  same  into  money,  or  aecuritiee  for 
money,  and  after  payment  of  hia  debts,  to  place 
out  the  aurplus  upon  any  public  or  priv&to  m- 
miritiea  upon  intereet,  or  to  invest  it  in  the 
public  funds. 

He  then  bequeaths  to  his  nephew,  Enoch  Sila- 
bv,  1,5001.  Bterling.to  be  paid  to  him  at  21  years 
of  age,  "aubject  to  tbe  proTiaos  hereinafter 
mentioned,"  and  directed  the  interest  to  be  paid 
to  hie  guardian  during  his  minority,  to  be  ap- 
plied to  his  maintenance  and  education. 

He  then  directs  his  trustee  to  set  apart  1,0001. 
sterling,  and  pay  tiis  interest  thereof  to  his  sis- 
ter Sarah,  during  her  life,  for  her  sole  and  sep- 
arate use  and  disposal,  and  in  case  of  her  death 
without  ieaue,  the  principaJ  was  to  be  paid  over 
to  Enoch.  A  similar  provision  waa  msAe  for  bis 
tfater  Abigail,  the  other  complainant.  And  aft- 
•r  bequeathing  aeveral  other  pecuniar;  lega«iee, 
be  uses  the  following  words:  "Provided  al- 
ways, and  I  do  hereby  expressly  declare  it  to 
be  my  will  and  meaning,  that  in  case  tin  per- 
sonal estate,  and  the  produce  arising  from  the 
real  eatato,  which  I  shall  die  seized  and  pos- 
sessed of,  shall  not  be  sufficient  to  answer  the 
said  annuities  and  legacies  herein  before  by  me 
bequeathed,  then,  and  in  auch  case,  J  direct  that 
the  said  annuities  and  legacies  so  by  me  given 
«nd  bequeathed,  shall  not  abate  in  proportion ; 
bnt  that  the  whole  of  such  deficiency  (if  any 
there  shall  be)  shall  be  deducted  out  of  the  said 
■um  of  one  thousand  five  hundred  pounds  here- 
in before  by  me  bequeathed  to  my  said  nephew, 


real  estate,  wbioh  I  shall  die  seized  and  pos- 
sessed of,  shall  be  more  than  sufficient  to  answer 
(ud  satisfy  the  several  annuities  or  l^adea 
hernn  before  by  me  bequeathed,  then,  and  in 
mioh  oese,  I  nve  and  bequeath  the  surplus  and 
residue  which  shall  so  exceed  the  purposes  ol 
this  my  will  unto  m^  nephew,  Enoch  Silaby,  sub- 
ject to  such  conditions  as  are  herein  before  in 
this  my  will  mentioned  and  contained,  touch- 
ing and  concerning  the  said  sum  of  one  toou- 
aand  and  Ave  himdred  pounds  sterling,  ao  by  m« 
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bequeathed  as  la  hnabi  bafore  partioidBiiy  ■■■»• 

rrhe  testator  died  at  Ostend,  od  his   [>Xai 
■wy  to  tbe  United  SUtea.  in  Fabroaiy,   17S1, 


whidi  came  to  the  hands  of  Gouthit,  Um  « 
tor,  who  paid  all  the  debts  and  all  tbe  leigacM^ 
uceptiiw  those  bequeathed  to  the  oomplainants, 
and  to  toe  defendant^  Enoch  Silsby,  and  anotlur 
legat?  of  BOOL  to  Daniel  Silsby  Cnrtain;   bat 

ton  these  be  r^ularly  paid  the  interest  until 

leyear  1796,  when  be  became  bankrupt. 

The  testator  in  his  will  mentions  thai  h«  has 
the  hands  of  Harrison,  Anaty  ft  Co.,  of  X<ob- 
don,  6,0001.  sterling,  for  whidi  they  allow  hi^ 
aa  interest  of  B  per  cent,  per  annum. 

Oouthit,  in  his  letter  to  the  oomplainanta  ol 
September  7,  17S1,  says,  "I  have  an  exeelleiit 
offer;  a  mortgage  for  8,0001.  which,  if  yon 
think  well,  I  will  take  it;  f<v  if  I  should  at  any 
time  see  well  to  place  it  anywhere  else,  by  ^v- 
ing  six  months'  notice  it  would  be  paid.  It  is 
on  an  estate  in  Manchester,  me  of  the  greoiteat 
trading  towns  in  this  kingdom,  and  I  can  make 

na  S  per  cent,  sterling  on  it,  which  will,  yon 
ow,  be  501.  a  year  for  each  of  you,  and  yon 
may  have  it  paid  as  you  pleaae,  but  every  six 
months,  I  think,  would  be  best.  The  Kentleman 
1  mean  to  lend  the  money  to  is  an  old  acquain- 
tance of  your  brother's,  and  the  estate  is  worth 
6,0002.  He  does  but  want  2,0001.,  so  yon  know 
nothing  can  be  safer  on  earth,  and  I  will  have 
the  deed  so  recited  as  to  set  forth  the  money  is 
for  your  use,  Sx.  This,  I  doubt  not,  but  will 
meet  vour  approbation.  I  have  taken  no  moMy 
out  of  Harrison's  hands,  nor  even  interest,  as  I 
have  no  doubte  of  its  safely,  and  the  intereet  is 
going  on." 

In  answer  to  which,  tlw  OMnpIalnants  write 
him  on  the  1st  of  February,  1792.  "Yours  ot 
September  the  7th,  you  mention  an  old  friend  of 
our  dear  brother's  wanting  to  hire  the  2,0001. 
on  mortgage.  We  would  willingly  oblige  him, 
but  cannot.  We  choose  to  let  it  remain  just  as 
our  brother  left  it,  and  shall  draw  on  yon  every 
six  months  for  our  interest." 

'Oouthit,  before  bis  bankruptcy,  [*2Bt 
drew  all  the  money  out  ol  the  hands  of  Harri- 
son, Ansty  ft  Co.  who  were,  and  always  have 
been,  solvent,  and  in  good  credit.  He  never 
placed  out  in  any  spedllc  funds  the  2,0001.  from 
which  the  complainants'  annuities  were  to  ariia. 

On  the  20tb  December,  1791,  Oouthit  sent  a 
power  of  attorney  to  the  defendant,  Thomas 
Young,  of  Savaniuh,  in  Georgia,  to  collect  the 
effecU  of  the  testator  in  that  state,  under  whi^ 
power  Young  obtained  letters  of  administratioB 
with  the  will  annexed,  and  took  into  his  pos- 
session all  the  property  there,  some  part  o( 
which  he  paid  over  to  Gouthit.  He,  also,  in  the 
year  IBOO,  paid  the  legoi^  due  to  Daniel  Bil^ 
Curtain,  and  part  of  the  1,6001.  legacy  to  Enocn 
Silsby.  Considerable  debte  due  to  the  estete 
ore  still  outetanding  in  Georgia. 

At  the  time  of  Ooutbit's  bai^niiptcy  he  was 
indebted  to  the  estate  of  lus  testator  in  the  sua 
of  5,3801,  12s.  2d.  sterling,  but  Um  oommiuica- 
era  refused  to  admit  him  as  executor  of  tiw  tes- 
tator to  prove  tbe  same  as  a  oreditor  of  his  own 
estate,  whereupcm  the  legateea,  who  had  aot 
been  paid,  petitioned  the  Lord  Chanoellor  irf 
England,  tiiat  Gouthit  might  bs  m  admitted  to 
Oaneb  3. 
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jprof  Um  M»t  for  theb  !Mn«flt»  wUdi  Ills  Lord- 
ship deereed  aooordinglj;  and  a  dividend  of 
403f.  lOt.  lOtf.  tterlinff  was  reodyed  bj  the  ac- 
countant ffeneral  of  tSe  oomt  of  dhanoery,  but 
no  part  of  that  sum  has  been  reoeived  oj  the 
•omplainanta. 

Ifinoeh  Siitbir  Hied  a  MU  In  equity  In  the  dr- 
«iiit  court  of  the  United  States,  for  the  distriet 
of  Georgia,  against  Toung,  to  eompel  him  to  ao- 
eount,  and  pay  over  to  him,  as  resiauary  l^^tee, 
all  the  estate  remaining  in  the  hands  of  Young. 

The  complainants,  Sarah  and  Abigail,  filed 
the  present  bill  in  eouity  in  tiie  same  court 
against  both  Thomas  Toung  and  Enoch  Silsby, 
praying  that  Enoch's  legacy  of  1,6002.  may 
abate  m  favor  of  thdr  legacies,  and  that  they 
may  charge  the  residue  of  the  estate  for  the 
balance,  and  have  thdr  2,0001.  placed  out  on 
cood  security  according  to  the  will,  and  that 
they  mav  be  paid  the  arrearages  of  thdr  annui- 
S58*]  fies  out  of  the  1,6001.  legacy,  *and  out 
ci  the  residue  of  the  estate  which  came  to  the 
bands  of  Young. 

The  judge  below  (Judge  Stephens)  dismissed 
the  present  bill,  and  decreed  that  Yoimg  should 
account  to  Enoch  8ilsby»  upon  the  otiier  bill 
In  which  Enoch  Silsby  was  complainant^  and 
Thomas  Young  defendant. 

Morsdl,  for  the  plaintiffs  In  error. 

1st.  If  the  plaintiffs  have  not  disdiarged  the 

Sneral  funds,  they  are  entitled  to  the  rdief 
ey  pray  for. 

2a.  They  have  not  discharged  those  funds, 
nor  rdinauished  their  claim  upon  the  whole 
estate  of  tne  testator. 

It  is  true,  that  if  <me  Imitee,  by  diligence, 
has  got  his  legacy,  he  shall  not  be  obli^d  to 
refund  in  case  of  a  subsequent  waste  of  effects 
by  the  executor;  but  that  is  only  where  all  the 
Icgades  are  payable  at  one  time,  and  the  lega- 
tees are  in  a  capadty  to  compd  the  payment  of 
thdr  legades. 

In  the  present  case,  the  prindpal  of  their 
legades  to  the  complainants  was  not  to  be  paid 
to  them.  The  testator  had  directed  his  executor 
to  set  apart  2,0001.  sterling,  and  to  pay  the  in- 
terest only  to  the  complahiants  during  thdr 
lives.  It  was,  therefore,  a  bequest  of  an  an- 
nuity merely.  There  was  nothing  for  the 
complainants  to  do.'  Thev  had  no  right  to  des- 
ignate the  funds  which  should  be  scS  apart  bj 
the  executor,  in  whom  alone  was  vested  the 
right  and  the  power  to  make  the  appropriation. 
By  the  words  of  the  will,  if  the  estate  should  not 
be  suffident  to  pay  all  the  legacies,  yet  the  com- 
^plainants  were  not  to  suffer.  But  the  defend- 
ant, Young,  having  paid  some  of  the  legades  in 
full,  has  tnereby  admitted  assets  for  all.  The 
complainants  having  regularlv  recdved  their 
annuities  to  the  year  1796,  when  Gouthit,  the 
executor,  became  bankrupt,  had  no  right  to  com- 
plain, and  had  no  reason  to  press  for  a  spedfic 
appropriation  of  the  money,  from  which  their 
annuities  were  to  be  paid.  They  knew  that 
the  whole  estate  stood  chargeable  to  them  until 
254*]  *their  2,0001.  were  set  apart,  according 
to  the  directions  of  the  wilL  The  residuary 
legatee  cannot  avail  himsdf  of  a  breach  of  trust 
by  the  executor,  to  the  iniury  of  the  complain- 
ants, who  daim  under  the  same  trust.  The 
executor  was  not  bound  l^  the  will  to  give 
.TTiv  fip'*tintv.  nor  could  the  complainants  call 
vpon  him  therefor* 
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The  time  at  whidi  the  ectatc  dioold  be  In- 
suffident  to  pay  all  the  legades,  so  as  to 
enable  the  complainants  to  ml  upon  the  r^ 
siduary  legatee,  is  not  designated  l^  the  win  fai 
express  terms;  but  it  is  dear  that  the  time  of 
the  death  of  the  testator  was  not  the  time  he 
oontemplated;  because,  after  directing  his  ex- 
ecutor to  sell  his  real  ectate,  he  says,  'in  case 
the  personal  estate,  and  the  produce  arising 
from  the  real  estate,  which  I  shall  die  seized  ana 
possessed  of,  shall  not  be  suffident,"  &c,  thereby 
contemplatinjs  a  period  after  his  death,  and 
suffidently  distant  to  enable  his  executor  to  sell 
the  real  estate.  The  words  of  the  will  are^ 
^'sufficient  to  answer  the  said  annuities."  How 
long?  The  answer  is  obvious;  as  long  as  \h» 
annuities  are  to  be  paid,  which  was  during  the 
lives  of  the  complainants.  The  residuary  itg^r 
tee  was,  therefore,  to  answer  for  the  InsiSft- 
denoy  if  it  happened  at  any  time  during  their 
lives. 

The  case  of  Marsh  v.  Bvans,  1  P.  Wms.  668, 
is  very  dmilar  to  the  present.    The  testator 

Sive  to  each  of  his  two  sons,  and  to  his  daugh* 
r,  2,000(.  a  piece,  "Vith  a  proviso,  that  if  bia 
assets  shall  fall  short  for  the  navment  of  these, 
legades,  still  the  daughter  snaU  be  paid  her 
full  legacy,  and  that  the  abatement  shall  be 
borne  proportionatdy  out  of  the  sons'  leg^es 
only."  "The  testator  left  suffident  to  pay  all 
the  legades,  but  the  executrix  wasted  the  assets, 
and  by  that  means  only  a  defldenoy  happened." 

The  Master  of  the  Bolls  decreed,  uiat  the 
daughter  should  abate  equally  with  the  sons. 
But  the  Lord  Chancellor  reversed  the  decree^ 
and  directed  that  the  daughter  should  have 
her  full  legacy,  and  that  the  abatement  should 
be  out  of  those  of  the  sons  only. 

*It  Is  unimportant  to  the  complain-  r*255 
ants  by  what  means  the  assets  became  Insuffi- 
dent^  inasmuch  as  the  testator  intended  to  se- 
cure thdr  annuities  at  all  events.  It  was  the 
testator,  and  not  the  complainants,  who  trusted 
the  executor. 

The  legacy  of  1,6001.  to  Enoch  is  (as  far  as 
the  oomplainants  are  concerned)  to  be  condd- 
ered  as  a  residuary  legaAsy,  because,  by  the 
express  words  of  the  will,  it  is  placed  upon  the 
same  ground;  and  nothing  can  be  taken  by  the 
residuary  lec^tee,  until  ul  the  debts  and  par- 
ticular legades  are  paid.  2  Ld.  Raym.  1320, 
Spendlove  v.  Aldrioh, 

The  case  of  Orr  v.  Kainea,  2  Ves.  193,  diows, 
that  it  is  an  established  rule,  that  if  an  executor 
pays  one  legatee  in  full,  he  thereby  admits 
assets  to  pay  all  the  others. 

2d.  The  complainants  have  not,  by  any  acC» 
waived  their  right  to  come  upon  the  whole 
estate,  nor  forfeited  that  right  by  any  laches. 

The  letter  of  Februaiv,  1702,  is  a  mere  re- 
fusal to  sanction  any  thing  not  required  or 
directed  by  the  wilL  The  complainants  say, 
that  they  choose  to  let  it  (i.  e.,  tne  2,0001.  pro- 
vided bv  their  testator  as  a  fund  for  the  pay- 
ment of  thdr  annuities)  remain  just  as  the  tes- 
tator left  it.  It  is  not  even  a  hint  that  they 
meant  to  rdy  on  the  monev  in  the  hands  of  Har- 
rison, Ansty  &  Oo.,  and  if  it  was,  yet  they  had  no 
power  to  prevent  the  executor  from  drawing 
those  funds  out  of  the  hands  of  that  house;  nor 
did  it  have  that  effect,  for  Gouthit  did  actually 
withdraw  thcmif  and  apply  them  to  other  pur- 
poses. 


265 


SUPBEMB  Ck>X7]rr  of  the  UlflTBD  BTAin. 


The  oomplainaats  were  not  boand  to  call 
upon  the  executor  to  designate  the  funds  set 
apart  for  the  payment  of  their  annuities;  and  as 
long  as  they  were  regularly  paid,  they  had  no 
cause  to  suspect  the  solvency  and  the  honesty 
of  Gouthit»  on  whom  their  testator  had  chosen 
to  bestow  his  confidence.  They  cannot,  there- 
fore, be  charged  with  laches. 
266*]  *Harper,  for  the  defendant,  Enoch 
Silsby,  contended,  1st.  That  as  the  estate  was 
sufficient  at  the  time  of  the  testator's  death,  and 
became  insufficient  long  afterwards,  by  the 
default  of  the  executor,  the  contingency  has 
not  happened  upon  which  the  will  renders 
Enoch  Busby's  liBgaey  of  1,5002.  liable  solely  to 
abatement;  and  that  he  is,  therefore,  entitled  to 
receive  the  whole;  or,  at  most,  is  liable  only  to 
an  abatement^  pro  rata,  with  the  other  legatees. 

2d.  That  the  complainants,  by  their  acts, 
made  their  election  to  depend  on  the  estate  in 
England,  and  on  the  security  of  Gouthit»  and, 
therefore,  cannot  resort  to  the  residue  in  this 
countiy. 

3d.  That  if  their  acts  do  not  amount  to  such 
an  election  as  will  preclude  them  from  resorting 
to  the  residue,  yet  their  laches,  in  omitting  to 
take  steps  for  compelling  the  executor  to  place 
out  their  legacies  on  public  or  private  securities, 
according  to  the  will,  ought  to  have  that  eifect. 

The  complainants  were  of  full  age  at  the  time 
of  making  the  will.  The  defendant,  Enoch 
Silsbv,  was  an  infant  for  a  long  time  after  the 
testator's  death.  There  is  a  limitation  over  to 
Enoch  of  the  principal  sum  of  the  complainants' 
legacies.  By  their  conduct  he  has  lost  the  rever- 
sion of  the  2,0002.,  and  of  1,2002.,  the  surplus. 
It  is  not  just  that  the  loss  should  fall  upon  him 
who  was  then  an  infant.  The  claim  of  the  com- 
plainants would  sweep  every  thing  from  Enoch, 
who  was  the  peculiar  object  of  the  testator's 
bounty.  The  aefendant,  Young,  must  take  the 
consequences  of  his  own  act,  if  he  has  paid  any 
of  the  legatees  in  full.  He  is  solvent^  and  hav- 
ing, by  his  act,  admitted  assets,  the  complain- 
Km  cannot  resort  to  the  residuary  legatee. 

But  the  testator  died  possessed  of  estate 
enough  to  pay  all  the  debts  and  legacies;  and, 
therSore,  Sbioch's  legacy  of  1,5002.,  by  the  terms 
of  the  will,  is  not  bound  to  abate. 
267*]  *If  the  testator  meant  to  give  the  com- 
plainants tiieir  legacies  at  all  events,  he  would 
nave  said  so.    He  knew  that  he  had  enough  to 

Say  all  at  the  time  of  making  his  will,  but  acd- 
ents  might  happen  before  his  death,  and  it 
was  to  guard  against  those  only  that  he  pro- 
vided for  the  case  of  insufficiency. 

There  is  a  great  difference  between  this  case 
and  that  of  Marsh  v.  Bvant,  cited  from  1  P. 
Wms.  668.  In  that  case  the  proviso  was,  that 
''if  his  assets  should  faU  short"  The  word 
asBeU  is  tedinlcal,  and  refers  to  the  estate  after 
his  death.  The  legacies  were  not  pavable  until 
hia  diildren  ahoulcr  be  of  full  age,  and  the  whole 
caq>re88ion  evidently  alludes  to  a  state  of  thin^ 
which  miffht  happen  at  any  time  between  his 
death  and  the  tune  when  the  legacies  would 
become  not  payable. 

But  in  the  present  ease,  the  testator  meant  to 
refer  to  the  time  of  his  death;  if  there  should 
then  be  an  insufficiency  to  pay  all,  Bnodi'k 
1,5001.  riiould  abate,  but  not  otherwise. 

The  anonymous  caae  in  1  P.  Wma.  485,  estab- 
lishes the  mle^  that  if  one  leeatecL  Iit  dOigeBeib 
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obtains  his  lega^,  and  the  executor  having  hai 
sufficient  ass^,  wastes  tliem  and  oceaalonii  a 
deficiency,  the  legatee  shall  not  be  obliged  to 
refund. 

In  the  case  of  Waloot  v.  Ball,  23d  F^maiy, 
1788.  Supplement  to  Viner,  voL  3,  p.  432,  the 
distinction  is  taken  between  a  defidency  at  the 
time  of  the  death,  and  that  which  arises  after- 
wards. 

The  case  of  Orr.  v.  Kame$,  2  Yes.  194,  sIiowb 
that  where  there  was  an  original  sufficiency  of 
assets,,  and  the  executor  remains  solvent^  the 
legatees  shall  not  refund. 

As  Young  is  solvent,  the  complainants  ean- 
not  oblige  the  other  legatees  to  refund,  unless 
there  was  an  original  deficiency  of  assets. 

*2d.  As  to  the  acts  of  the  complain-  [*S58 
ants. 

Their  letter  to  Gouthit  prevented  the  2,000L 
from  being  put  out  on  security.  It  is,  therefore, 
the  same  ihing,  in  effect,  as  if  the  executor  had, 
at  their  request,  put  it  out  on  a  security  which 
had  failed. 

But  they  have  actually  made  choice  of  the 
security.     They  knew  the  money  was  in  the 
hands  of  Harrison,  Ansty  &  Co.,  and  in  their 
letter  they  say,  "we  choose  to  let  it  remain  just 
as  our  brother  left  it;"  that  is,  in  the  hands  of 
Harrison,  Ansty  &  Co.   After  having  done  that, 
Gouthit  remained  their  agent  for  the  purpose  of 
drawing  and  remitting  the  interest.    They  were 
the  only  legatees  who  were  of  age,,  and  capable 
of  assenting  to  such  a  disposition  of  their  lesa- 
des.    The  other  le^tees  were  infants.    If  uo 
complainants  had  directed  the  2,000L  to  remain 
in  the  hands  of  the  executor,  and  he  had  fiuled, 
they  must  have  sustained  the  loss.    By  refusing 
his  offer  to  place  it  out  on  mortgage,  they  hav^ 
in  effect,  assented  to  his  retaining  it,  and  he 
having  failed,  they  must  submit  to  tiie  conse- 
quence.   If  they  had  assented  to  his  offer,  the 
money  would  have  been  safe,  and  the  defendant^ 
Enoch,  would  not  have  lost  his  chance  of  ^i 
reversion.    If  Uie  executor  himself  had  placed 
it  out  on  securitv,  and  set  it  apart,  accordiiu;  to 
the  directions  of  the  will,  and  it  had  been^rt, 
they  could  never  have  called  upon  the  residuary 
legatee. 

3d.  But  the  complainants  have  been  guil^  of 
laches,  in  not  compelling  the  executor  to  place 
out  the  money  on  security.  Th^  had  early 
notice  of  the  will,  and  took  no  measures  to  have 
their  legacies  secured,  until  the  failure  of 
Gouthit,  which  was  six  years  after  the  testa- 
tor's death,  ^y  this  neglect,  Enoch  has  lost  his 
reversion.  He  was  a  minor,  and,  therefore^  no 
laches  can  be  imputed  to  him. 

P.  B.  Key,  for  the  deiendsnts. 

1st.  As  to  Young. 

•He  considers  himself  as  a  stskehold-  [*259 
er  only.  If  the  complainants  are  entitled  to  be 
first  paid,  he  holds  for  them;  if  not,  then  he 
holds  for  the  defendant,  Enodi. 

If  there  is  an  original  defleicncj  of  ■sscts,  and 
one  legatee  receives  the  whole  of  his  leffacy,  the 
others  mav  compel  him  to  refund,  and  the  ex- 
ecutor will  not  be  obliged  to  pay  the  other  lega- 
tees in  fulL  80;,  if  an  executor  pav  osm  im  fml, 
bv  mistake,  it  snail  not  precladi  him  fxm 
mntpng  a  defect  of  assets. 

There  is  no  case  in  which  an  exscntor  has 


been  thus  prednded,  by  a  payment  in  foil  to 
sas  of  the  Ugatses.   T&s  ease  tnm  %  Ves.  IH 
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whei*e  the  ezeciitor  had  not  only  piid  one 
in  full,  but  had  neglected  to  make  an  inventory. 

2d.  As  to  the  defendant,  Enoch  Silsby. 

The  general  principle  is  admitted,  that  spe- 
cific pecuniary  legatees  are  to  be  first  paid ;  and 
that,  if  there  is  not  sufficient  to  pay  the  whole, 
they  must  abate  in  proportion. 

This  will  appears  to  have  been  drawn  by  able 
counsel.  If  the  testator  meant  that  the  partic- 
ular legacies  should  have  been  paid  out  of  the 
whole  estate,  he  would  have  said  so;  but  he  has 
directed  a  particular  fund  to  be  set  apart,  out 
of  which  the  annuities  of  the  complainants  were 
to  be  paid.  If  ^is  fund  had  been  set  apart,  as 
•directed  by  the  will,  the  defendant,  Enoch, 
would  have  been  entitled  to  the  residue,  and 
•exonerated  from  all  liability  to  refund.  The 
complainants  were  the  only  legatees  of  compe- 
tent age  to  compel  the  executor  thus  to  set  apart 
the  fund;  or,  at  least,  they  were  the  only  lega- 
tees to  whom  laches  can  be  imputed.  They 
not  only  neglected  to  do  this,  but  b^  their  letter 
prevented  the  executor  from  doing  it. 

The  residuum  was  to  abate  upon  the  same 
contingency  only  upon  which  the  legacy  of 
l,500i.  was  to  abate;  and  that  contingency  never 
happened.  'The  personal  estate,  and  the  pro- 
duce arising  from  the  real  estate,  of  which  the 
260*]  testator  died  seized  and  possessed/'  *was 
'^sufficient  to  answer  all  the  debts,  annuities,  and 
legacies." 

If  the  time  of  the  testator's  death  was  not 
the  time  when  the  sufficiency  of  the  estate  was 
to  be  ascertained,  yet,  if  at  any  time  afterwards, 
the  personal  estate,  and  the  produce  of  the  real 
estate,  which  came  to  the  hands  of  the  executor, 
was  sufficient,  the  right  of  the  complainants  to 
come  upon  Enoch's  legacy  of  1,5002.  and  upon 
the  residuum  ceased.  It  was  then  incumbent 
upon  the  complainants  to  look  to  their  own 
legacies,  and  get  them  properly  secured;  if  they 
did  not,  they  gave  personal  credit  to  the  execu- 
tor, and  if  he  wasted  the  estate,  and  became 
insolvent,  they  must  suffer  the  loss.  They  had 
a  right  to  require  security  in  chancery.  It  is  a 
part  of  the  regular  chahcery  jurisdiction  to 
compel  such  security,  and  no  suggestion  of  a 
devastavit  was  necessary.  The  funds  in  Eng- 
land were  more  than  sufficient  to  pay  all  the 
debts  and  legacies.  It  was  not  necessary  to 
wait  for  the  settlement  of  the  estate  in  Georgia. 
Young,  the  administrator  in  Georgia,  never  had 
a  sufficiency  of  assets;  and,  therefore,  his  pay- 
ment of  one  legacy  in  full,  if  that  is  the  fact, 
cannot  bind  him  to  pay  all  the  rest. 

Martin,  in  reply.  The  question  is,  whether 
if  upon  an  account  against  the  defendants,  any 
funds  shall  be  found  in  their  hands,  we  are 
entitled  to  recover. 

They  contend  that  we  are  not  entitled  to  an 
account. 

The  will  speaks  of  the  produce  of  the  estate, 
and  not  of  the  estate  itself;  contemplating  the 
intermediate  acts  of  the  executor;  looking  for- 
ward to  subsequent  events,  and  negativing  the 
idea  that  the  testator  was  contemplating  only 
the  situation  of  his  estate  at  the  time  of  his 
death.  He  directs  all  his  estate  to  be  turned 
into  cash,  and  his  debts  to  be  collected,  and  the 
whole  vested  in  funds. 

The  principle  of  abatement  was  not  to  take 
place  until  the  legacies  were  to  be  paid. 
261*]     *The  complainants  were  not  bound  to 
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elect  smy  particular  fund.  They  had  a  right  to 
look  to  the  whole  estate. 

The  word  "it,"  in  their  letter  to  the  executor, 
evidently  refers  to  their  \ega.cv  of  2,000Z.,  and 
not  to  any  particular  sum  in  the  hands  of  Har- 
rison, Ansty  &  Co.  That  letter  did  not  infiu- 
ence  the  conduct  of  the  executor,  for  he  did  not 
leave  the  money  in  the  hands  of  those  mer- 
chants. If  he  had  done  so,  and  they  had  failed, 
there  might  have  been  some  plausibility  in  the 
argument. 

The  complainants  were  not  bound  to  apply 
to  chancery  to  compel  the  executor  to  give 
security.  Until  the  year  1706  they  had  no  rea- 
son to  complain,  and  no  cause  for  suspicion. 
The  testator  had  placed  confidence  in  the  execu- 
tor, and  had  left  it  entirely  to  his  discretion 
when,  and  in  what  manner,  he  should  place  the 
money  out  on  security;  consequently,  there  was 
no  laches  on  the  part  of  the  complainants. 

February  13.  Mabshall»  OK  J,,  delivered 
the  opinion  of  the  Court. 

This  being  a  suit  in  chancery,  brought  by 
legatees  claiming  an  account,  in  order  to  the 
payment  of  their  legacies,  and  their  bill  having 
been  dismissed  without  an  account,  the  decree 
can  only  be  supported  bv  showing  that  there 
are,  in  the  hands  of  the  aaministrator,  no  assets 
which  ought  to  be  applied  to  the  purposes 
prayed  in  the  bill. 

The  testator  having  bequeathed  to  each  of  his 
two  sisters,  Sarah  and  Abigail,  who  are  the 
complainants,  the  interest  on  one  thousand 
pounds  sterling,  and  that  being  in  arrears,  and 
assets  having  come  to  the  hands  of  his  repre- 
sentative, the  complainants  are  certainly  enti- 
tled to  an  account,  unless  they  have  forfeited 
all  pretensions  to  their  legacies. 

*The  defendants  say  that  they  have  [*262 
fortified  their  rights. 

1st.  By  a  letter,  selecting  a  particular  debt  in 
satisfaction  of  their  legacy,  which  debt  is  lost. 

2d.  By  their  laches. 

The  better  to  understand  the  correspondence, 
which  is  relied  upon,  it  must  be  recollected, 
that,  by  the  will,  the  whole  estate,  real  and  per- 
sonal, of  the  testator,  was  devised  to  executors 
and  trustees,  who  were  directed  to  place  it  out 
on  public  or  private  security,  in  such  manner  as 
should,  in  their  judgment,  best  promote  the 
interest  of  the  legatees.  The  testator  then  di- 
rects, among  other  bequests,  that  his  trustees 
shall  set  ap^  one  thousand  pounds  sterling  for 
each  of  his  sisters,  the  interest  of  which  shall  be 
paid  to  them  during  their  natural  lives,  after 
which  the  principal  is  to  be  divided  between  the 
children  of  each,  if  they  should  marry  and 
have  children,  but  is  given  to  his  nephew, 
Enoch  Silsby,  in  the  event  of  the  first  legatees 
dying  unmarried,  or  without  children. 

This  duty  of  the  executor  and  trustee  being 
thus  plainly  marked,  he  addressed  a  letter  to  the 
legatees,  in  September,  1701,  in  which  he  men- 
tions an  offer  which  had  been  made  him,  of  a 
mortgage  of  2,000i.,  the  amount  of  the  sums  to 
be  set  apart  for  them,  which  he  will  take,  if  it 
meets  their  approbation.  If  the  plaintiffs  had 
taken  this  mortgage,  and  the  title  had  proved 
defective,  or  the  mortgaged  property  had  been 
destroyed,  they  would,  most  probably,  have 
forfeited  all  claims  upon  the  estate  of  their 
testator,  and  would  have  been,  at  least,  censured 
by  the  legatee  in  remainder,  for  having  de- 
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stroyed,  by  an  improvident  intervention  in  the 
management  of  the  estate,  his  right  to  the  prin- 
cipal  sum,  on  their  dying  unmarried.  Sucn  an 
interference,  on  their  pan»  was  unnecessary,  be- 
cause the  executor  was  authorized,  by  the  will, 
to  place  the  estate  either  on  private  or  public 
security,  as  he  should  think  most  advantiageous, 
and  would  have  been  particularlv  indiscreet,  be- 
cause th^  could  neither  judge  oi  the  validity  of 
the  title,  nor  of  the  value  of  the  i)remises  pro- 
posed to  be  mortgaged.  To  have  interm^dled 
263*]  'with  the  subject  would,  therefore,  have 
been  in  them  a  departure  from  propriety  and 
common  prudence,  not  to  be  accounted  for,  nor 
justified. 

Under  these  circimistances,  they  say,  ''You 
mention  an  old  friend  of  our  dear  brother's 
wishing  to  hire  the  2,0002.  on  mortgage.  We 
would  willingly  oblige  him,  but  cannot.  We 
choose  to  let  it  remam  just  as  our  brother  left 
it." 

To  the  court  it  seems  that  this  letter  will 
admit  of  but  one  construction.  It  is  a  plain 
declaration  that  they  do  not  mean  to  intermed- 
dle with  the  duties  of  the  executor,  but  to 
leave  him  to  perform  them  according  to  the 
directions  of  his  testator.  '*We  choose  to  let  it" 
(the  legacy  of  2,000i.)  "remain  just  as  our 
brother  left  it,"  is  plainly  saying  that  the  legacy 
must  remain  on  the  foundation  on  which  the 
will  placed  it.  The  construction  which  would 
convert  these  words  into  a  declaration  that  they 
chose  the  debts  of  their  testator  not  to  be  collect- 
ed, and  that  they  chose  to  take  upon  themselves 
the  hazard  of  the  solvency  of  any  particular 
debtor,  whose  debt  should  remain  outstanding, 
or  of  the  executor,  if  he  should  happen  to  col- 
lect it,  is  really  too  violent  a  distortion  of  them 
to  be  tolerated  for  an  instant. 

As  little  foundation  is  there  for  the  allega- 
tion, that  the  rights  of  the  complainants  have 
been  forfeited  by  tlieir  laches.  The  court  can 
perceive  no  laches  on  their  part.  It  was  not 
particularly  incumbent  on  them  to  incur  the 
expense  of  inquiring  into  the  manner  in  which 
the  executor  performed  his  trust,  with  respect 
to  the  estate  at  large.  They  received  their  inter- 
est regularly,  and  there  was  no  circumstance  to 
awaken  a  suspicion  that  they  were  in  danger. 
On  the  residuary  legatee,  and  on  his  father  and 
natural  guardian,  it  was  more  particularly  in- 
cumbent to  examine  into  the  conduct  of  the 
executor,  and  though  he  may  be  perfectly  ex- 
cusable for  not  having  done  so,  he  cannot  throw 
the  loss  on  others,  whose  conduct  has  been  per- 
fectly faultless. 

264*]  *The  court  is,  therefore,  clearly  and 
unanimously  of  opinion,  that  the  complainants 
have  not  forfeited  their  rights ;  and,  consequent- 
ly, that  the  decree  must  be  reversed,  and  an 
account  directed. 

In  considering  the  principles  on  which  the 
account  is  to  be  taken,  the  court  think  it  per- 
fectly clear  that  the  specific  pecuniary  legacies 
must  be  set  apart,  before  the  defendant,  Enoch 
8il8by,  can  be  entitled  to  the  residuum.  The 
words  annexed  to  the  bequest  of  the  residuary 
estate,  which  subject  it  to  the  same  conditions 
with  the  bequest  of  the  1,500Z.,  are  imderstood 
by  the  court  to  relate  to  the  condition  of  pay- 
ment, at  the  age  of  21,  and  to  the  limitations 
over,  in  case  of  th«  death  of  the  residuary  lega- 
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tee,  not  to  the  question  of  abatement; 

residuum,  ew  vi  termini,  is  that  whSdi 
after  particular  legacies  are  satisfied. 

The  court  is  also  of  opinion,  that  if  there  be 
not  sufficient  assets  to  satisf^  all  the  speeifie 
legacies,  the  loss  must  fall  exclusively  on  the 
1,500(.  given  to  Enoch  Silsby,  until  that  fund 
be  exhausted. 

It  has  been  argued  that  the  words  of  the  will 
limit  this  charge  on  that  legacy  to  the  contin- 
gency of  an  insufficiency  of  assets  at  the  death 
of  the  testator.  The  words  are,  "It  is  my  will 
and  desire,  that  if  the  personal  estate,  and  the 
produce  arisincf  from  the  real  estate,  of  which  I 
shall  die  seized  and  possessed,  shall  not  be  suffi- 
cient to  answer  the  several  annuities  and  lega- 
cies herein  before  by  me  bequeathed,  then,  and 
in  such  case,  I  direct  that  the  annuities  and 
legacies  shall  not  abate  in  proportion,  but  that 
the  whole  of  such  deficiency,  if  any  there  be, 
shall  be  deducted  out  of  the  said  sum  of  1,5002. 
herein  before  by  me  bequeathed  to  my  said 
nephew,  Enoch  Silsby." 

These  words  have  undergone  a  very  critical 
examination,  and  it  has  been  contended  that  the 
time  at  which  the  sufficiency  mentioned  in  the 
will  is  to  be  determined  is  &ed  by  the  testator 
at  his  death,  in  like  manner  as  if  the  expression 
had  been,  "if  my  estate  shall  not,  at  the  time  of 
my  death,  be  insufficient,"  &c.    But  the  words 
do  not  appear  to  the  court  to  demand  such  an 
interpretation.     The  words,  "the  personal  and 
real  estate  of  *whieh  I  shall  die  seized  [*265 
and  possessed,"  are  no  more  in  substance  than 
the  words  "all  my  real  and  personal  estate" 
would  have  been.     They  describe  the  subject, 
on  the  insufficiency  of  which  an  abatement  of 
a  particular  legacy  is  to  take  place,  but  not  the 
time  when  that  insufficiency  is  to  be  tested.    In 
the  opinion  of  the  court,  that  time  is  when  the 
will  is  carried  into  execution,  by  the  application 
of  the  funds  to  their  object.     If,  when  that 
application  is  made,  a  deficiency  appears,  "then, 
and  in  that  case"  it  is,  that  the  abatement  is 
to  take  place  in  the  specific  legacy  to  Enoch 
Silsby. 

This  specific  pecuniary  legacy  being  given  to 
the  same  person  to  whom  the  residuum  is  given, 
and  on  the  same  terms,  assumes  completely  the 
character  of  a  residuary  bequest,  and  the  testa- 
tor does  not  appear  to  have  intended  to  give  it 
any  preference  over  the  residuum.     He  seems 
to  have  intended  certain  provisions  to  his  rela- 
tions, the  extent  of  which  were  apportioned  to 
his  opinion  of  their  necessities,  and  which  he 
did  not  leave  in  a  situation  to  be  enlarged  or 
diminished  by  any  incident  which  might  affect 
the  state  of  his  anairs.    Should  his  property  be 
merely  sufficient  to  pay  those  annuities  and 
legacies,  they  were  to  sustain  no  deduction; 
should  it  be  ever  so  much  enlarged  they  were  to 
receive  no  increase;  but  all  he  might  possess, 
exceeding  those  specific  donations,  was  to  be 
given  to  his  nephew.    His  bounty  to  his  other 
legatees  was  measured ;  that  to  his  nephew  was 
not  defined.     As  in  every  case  where  specific 
legacies  are  first  given,  so  in  this,  it  is  the  intent 
of  the  testator  to  prefer  the  specific  legatees. 
There  would  have  been  no  motive  for  giving  a 
specific  legacy,  subject  exclusively  to  alMitement 
in  case  of  deficiency,  to  the  residuary  legatee, 
but  for  the  purpose  of  providing  a  fund  for  his 
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edveatioB  and  BuJntauuiee  during  his  infancy. 
For  every  other  purpose,  thh  particular  legacy 
to  Enoch  Silsby  ii  to  be  eonsidered  as  a  part  of 
ttie  residuum. 

It  is  now  easy  to  assign  a  motiye  in  the  testa- 
tor for  intending  a  preference  to  his  specific, 
oyer  his  residuary  legatee,  in  the  event  of  an 
insufficiency  of  assete,  at  his  death,  which 
would  not  equally  apply  to  an  insufficiency 
which  should  take  place  afterwards.  The  only 
motive  for  this  preference  which  could  possibly 
266*]  have  existed,  *was  his  wish  that  if  the 
fund  should  not  be  adequate  to  pay  all  his  lega- 
cies, yet,  no  deduction  should  be  made  from 
those  which  were  particularly  bequeathed.  This 
wish  originated  in  his  particular  feelings 
towards  his  relations,  and  could  not  depend  on 
the  insufficiency  which  he  provided  against  tak- 
ing place  at  the  time  of  his  death,  or  a  few 
months  or  years  afterwards.  If,  at  the  time  of 
his  death,  his  estate  had  been  sufficient,  but  be- 
fore it  could  be  collected  and  applied  according 
to  his  will,  bankruptcies,  or  any  other  casual- 
ties, had  occasioned  a  deficiency,  no  reason  can 
be  perceived  by  the  court  for  supposing  that  the 
contemplation  of  such  a  deficiency  would  have 
induced  him  to  make  a  different  arrangement  of 
his  affairs,  from  what  he  would  have  made  had 
he  contemplated  a  deficiency  at  his  death.  And 
between  such  a  deficiency,  and  one  occasioned 
by  the  fault  or  misfortune  of  an  executor, 
chosen,  not  by  his  legatees,  but  by  himself,  the 
oourt  can  perceive  no  distinction. 

It  is,  therefore,  the  opinion  of  this  court,  that 
the  decree  of  the  circuit  court  be  reversed,  and 
that  the  cause  be  remanded  to  the  circuit  court, 
that  an  account  may  be  taken«  in  order  to  a  final 
decree. 

BeveraecL 


This  cause  came  on  to  be  heard  on  the  bill, 
answers,  exnibits  and  other  testimony  in  the 
cause,  and  was  argued  b^  counsel ;  on  consider- 
ation whereof,  the  court  is  of  opinion,  that  there 
is  error  in  the  decree  of  the  circuit  court,  in  di- 
recting the  bill  of  the  complainants  to  be  dis- 
missed, and  that  the  same  ought  to  be  reversed 
and  annulled.  And  this  court  doth  farther  di- 
rect and  order,  that  the  said  cause  be  remanded 
to  the  circuit  court,  that  accounts  may  be  taken 
of  the  assets  which  are  in  the  hands  of  the  de- 
fendant, Thomas  Young,  of  the  payments  which 
have  been  made  to  Enoch  Silsoy,  and  of  the 
sums  which  are  due  to  the  complainants,  and  of 
such  other  matters  as  may  be  necessary  to  a 
final  decree. 
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If  there  be  two  or  more  joint  plaintiffs,  and  two 
or  more  joint  defendants,  each  of  tlie  plaintiiTs 

None — ^A  controversy  is  not  **between  citizens 

«f  different  0tates,*'«Nito9s  aU  the  persons  on  one 

side  of  it  are  citisens  of  different  states  from  all 

th9  persons  on  the  other  side.    If  any  of  the  plain- 
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must  be  capable  of  suing  each  of  the  defendants, 
in  the  courts  of  the  United  States,  In  order  to  so|>> 
port  the  jurisdiction. 


THIS  was  an  appeal  from  a  decree  of  the 
circuit  court,  for  the  district  of  Massachu- 
setts, which  dismissed  the  complainants'  bill  in 
chancery,  for  want  of  jurisdiction. 

Some  of  the  complainants  were  alleged  to  be 
citizens  of  the  state  of  Massachusetts.  The  de- 
fendants were  also  stated  to  be  citizens  of  the 
same  state,  excepting  Curtiss,  who  was  averred 
to  be  a  citizen  of  the  State  of  Vermont,  and 
upon  whom  the  subpoena  was  served  in  that 
state. 

The  question  of  jurisdiction  was  submitted 
to  the  court  without  argument,  by  P.  B.  Key, 
for  the  appellants,  and  Harper,  for  the  appel- 
lees. 

On  a  subsequent  day. 

Mabahatj,,  Oh,  /.,  delivered  the  opinion  of 
the  Court. 

The  court  has  considered  this  case,  and  is  of 
opinion  that  the  jurisdiction  cannot  be  sup- 
ported. 

The  words  of  the  act  of  Congress  are,  **where 
an  alien  is  a  party;  or  the  suit  is  between  a 
citizen  of  a  state  where  the  suit  is  brought,  and 
a  citizen  of  another  state." 

The  court  understands  these  expressions  to 
mean,  that  each  distinct  interest  should  be  rep- 
resented by  persons,  all  of  whom  are  entitled 
to  sue,  or  may  be  sued,  in  the  federal  courts. 
That  is,  that  where  the  interest  is  joint,  each  of 
the  persons  concerned  in  that  interest  must  be 
competent  to  sue,  or  liable  to  be  sued,  in  those 
courts. 

But  the  oourt  does  not  mean  to  give  an  opin- 
ion in  the  case  where  several  parties  represent 
several  distinct  interests,  *and  some  of  [*268 
those  parties  are,  and  others  are  not,  competent 
to  sue,  or  liable  to  be  sued,  in  the  courts  of  the 
United  SUtee. 
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tiffs  and  defendants  are  citisens  of  the  same  state, 
the  controversy  does  not  come  within  the  opera- 
tion of  the  judicial  power  of  the  United  Stat^ 

Teal  V.  Walker,  6  Reporter,  202. 

Lockhart  v.  Home,  1  Woods,  628. 

Wicklllf  V.  Bve,  17  How.  468. 

But  where  infant  is  complainant  against  dtlsen 
of  another  state,  defendant,  the  next  friend  of  the 
infant,  in  the  action,  may  be  dtlsen  of  same  state 
as  defendant. 

Williams  V.  Bitchle,  8  Dill.  406. 

To  ffivo  the  court  jurisdiction,  one  of  the  parties 
must  be  a  citizen  of  the  state  where  the  suit  Is 
brought ;  and  that  fact  must  be  positively  averred 
on  the  record. 

Kelly  V.  Harding,  6  Blatchf.  602. 

Bumham  v.  Rangely,  1  Wood.  4  M.  7. 

Kitchen  v.  Strawberry,  4  Wash.  C.  C.  84. 

A  citizen  of  the  District  of  Columbia,  or  of  a 
territory  not  yet  admitted  as  a  state.  Is  not  a  citi- 
zen of  a  "state"  within  the  meaning  of  the  statute 
defining  the  jurisdiction  of  the  circuit  court. 

Hepburn  v.  Elzoy,  2  Cranch,  445. 

Wescott  V.  Fairfield,  Pet  C.  C.  45. 

New  Orleans  v.  Winter,  1  Wheat  01. 

Diverse  oitiMenthip  as  ground  of  federal  fwiedie- 
Uon — eee  notee,  10  C  C.  A.  249,  27  C  C.  A.  298. 
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GORDON  y.  CALDCLfiUGH  et  al. 


This  court  has  not  Jarisdlctlon  upon  a  writ  of 
error  to  a  state  court,  under  the  25  th  section  of 
the  judiciary  act  of  1789,  if  the  decision  of  the 
state  court  be  in  favor  of  the  priviiege  claimed 
under  an  act  of  Oongrcss. 


THIS  was  a  writ  of  error  to  the  judges  of  the 
court  of  equity  of  the  state  of  South  Caro- 
lina, holden  in  and  for  the  eastern  district  of 
the  said  state. 

James  Gordon,  "of  the  city  of  Charleston, 
in  the  state  aforesaid/'  filed  a  bill  in  equity 
against  Caldoleugh  and  Boyd,  "of  London,  in 
the  kingdom  of  Great  Britain,"  William  Muir, 
"of  Hamburgh,''  and  John  Gillespie,  George 
M'Kay,  and  Joseph  xieia,  whose  residence  is  not 
mentioned  in  the  bill,  iit  the  return  of  the 
subpoena,  Caldcleugh,  Boyd  and  Reid,  appeared 
and  filed  a  petition,  stating  themselves  to  be 
aliens,  and  subiects  of  the  King  of  Great  Brit- 
ain, and  that  the  complainant  was  a  citizen  of 
the  state  of  South  Carolina,  and  praying  that 
the  cause  might  be  removed  to  the  circuit 
court  of  the  United  States,  according  to  the 
12th  section  of  the.  ludiciary  act  of  1789.  To 
which  petition  Gordon,  the  complainant,  an- 
swered, that  the  prayer  thereof  ought  not  to  be 
granted,  because  Gillesj^ie  and  M'Kay,  two  of 
the  defendants,  were  citizens  of  the  state  of 
South  Carolina.  But  the  court,  "aft^r  observ- 
ing that  the  parties,  defendants  to  the  suit,  re- 
siding in  this  state,  were  stakeholders,  and  not 
materially  concerned  in  the  determination  of 
th«  cause,  ordered  that  it  be  transferred  to  the 
federal  court,  agreeable  to  the  prayer  of  the 
petition. 

The  complainant  immediately,  in  the  same 
court,  assigned  errors,  in  the  following  form: 
"Whereupon  the  said  James  Gordon  comes  and 
269*]  says,  that  in  the  *giving  of  the  final 
judgment,  in  the  cause  aforesaid,  upon  the  con- 
struction of  the  12th  clause  or  section  of  the 
statute  of  the  United  States,  entitled  an  act  to 
establish  the  judicial  courts  of  the  United 
States,  passed  the  24th  day  of  September,  1789, 
and  2d  section  of  the  3d  article  of  the  constitu- 
tion of  the  United  States,  and  the  12th  article 
of  the  amendment  of  the  constitution,  there  is 
manifest  error  in  this,  to  wit,  that  the  judg- 
ment aforesaid  was  given  in  form  aforesaid,  for 
the  said  Caldcleugh,  Boyd  and  Reid,  upon  their 
petition,  for  the  removal  of  the  said  cause  for 
trial,  into  the  circuit  court  of  the  United  States, 
to  be  held  for  the  district  of  South  Carolina, 
wnereas  judgment  should  have  been  given  for 
the  said  James  Gordon,  against  the  removal 
aforesaid ;  and  this  he  is  ready  to  verify. 

Caldcleugh,  Boyd  and  Reid  joined  in  error; 
and  thus  the  case  came  up. 

The  writ  of  error  did  not  state  that  the  court 
of  equity  of  the  state  of  South  Carolina,  to  the 
judges  of  which  it  was  directed,  was  "the 
highest  court  of  equity  of  the  state  in  which  a 
decision  in  the  suit  could  be  had,"  so  as  to  bring 
the  case  within  the  provisions  of  the  25th  sec- 
tion of  the  judiciary  act  of  1789,  nor  did  that 
fact  in  any  other  manner  appear. 

E.  J.  Lee  for  the  plaintiffs  in  error. 

February  13.  Marshall,  Ch.  J.,  after  stat- 
ing the  case,  delivered  the  opinion  of  the  Court. 

This  court  has  no  jurisdiction  under  the  25th 
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section  of  the  judieiaiy  act  of  1789,  bat  in  a 
case  where  a  final  judgment  or  decree  has  bees 
rendered  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  decision 
is  against  their  yalidity,  &c.,  or  where  is  drawn 
in  question  the  construction  of  any  clause  of 
the  constitution,  or  of  a  treaty,  or  statute  of.  or 
commission  'held  under,  the  United  l*Z70 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption,  specially  set  up 
or  claimed  by  either  party  under  such  clause  of 
the  said  constitution,  treaty,  statute  or  conunls- 
sion. 

In  the  present  case,  such  of  the  defendants 
as  were  aliens,  filed  a  petition  to  remoye  the 
cause  to  the  federal  circuit  court,  under  the 
12th  section  of  the  same  act.  ^e  state  court 
granted  the  prayer  of  the  petition,  and  ordered 
the  cause  to  be  removed;  the  decision,  there- 
fore, was  not  against  the  privil^es  claimed 
under  the  statute;  and,  therefore,  this  court  has 
no  iurisdiction  in  the  case. 

The  writ  of  error  must  be  diBmiased* 


IkPFEKRAN  9.  TAYLOR  and  BCAS8IE. 


>Ie  who  sells  property  on  a  description  given  by 
himself,  is  boona  in  equity  to  make  good  that  de- 
scription ;  and  if  it  be  untrue  in  a  material  point, 
although  the  variance  be  occasioned  by  mistake,  he 
must  still  remain  liable  for  that  variance. 


Qu(Bre,  if  the  mistake  be  of  a  matter  deemed  per- 
fectly Immaterial  by  both  parties  at  the  time  of 
the  contract,  and  of  a  matter  which  woold  not  have 
varied  the  bargain,  if  it  had  been  known,  and  of 
which  both  parties  were  equally  ignorant,  whether 
a  court  of  equity  ought  to  interfere? 

A  finding  oy  the  jury,  which  contradicts  a  lact 
admitted  by  the  pleadings,  is  to  be  disregarded. 

ERROR  to  a  decree  of  the  district  court  of 
the  district  of  Kentudcy,  in  chancery. 
M'Ferran  in  his  bill  alleged  that  on  the  19th 
of  March,  1784,  the  defendant,  Taylor,  for  a 
valuable  consideration,  executed  his  bond  to  the 
complainant,  for  the  conveyance  of  200  acres  of 
land  out  of  1,000  acres  located  by  him  on  Hing- 
ston,  or  out  of  5,000  acres  which  Taylor  then 
had  for  location.  The  condition  of  the  bond 
was  as  follows:  "That  if  the  said  Richard  Tay- 
lor, his  heirs,  &c.,  shall  well  and  truly  make,  or 
cause  to  be  made,  to  the  said  Martin  M'Ferran, 
his  heirs  or  assigns,  a  good  sufficient  title  in  fee- 
simple  to  two  hundred  acres  of  land  in  the 
county  of  Kentucky,  out  of  1,000  acre  tract,  lo- 

NOTE. — An  admission  by  the  pleadings  cannot  be 
contradicted  by  the  evidence,  and  is  conclusive. 

Van  Dyke  v.  Magulre.  67  N.  Y.  431. 

'That  what  the  parties  have  agreed  to  in  their 
pleadiugs  shall  be  admitted  though  the  Jury  find 
otherwise.** 

7  Bacon's  Abridgement,  459. 

A  finding  by  a  referee,  even  if  sustained  by  the 
evidence,  cannot  be  sustained,  if  it  contradicts  tbe 
admissions  of  the  pleadings. 

Ballou  v.  Parsons,  11  llun,  602. 

Equity  will  as  a  general  rule  relieve  from  an  act 
done,  or  avoid  a  contract  made  under  mistake  as 
to  or  ignorance  of  a  material  fact,  (1  Storys'  Bq. 
Jnr.   I  140)  and  tiiat  not  only  where  there  has 
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cated  by  the  said  Richard  Taylor  on  Hingston's 
fork  of  Licking;  or  200  acres  out  of  5,000  which 
the  said  Taylor  has  now  for  location,  provided 
he  obtain  the  same,  at  such  part  or  place  there* 
of  as  the  said  MTerran  shall  choose,  not  to  ex- 
ceed more  than  twice  the  breadth  in  length 
thereof,  so  soon  as  the  lands  can,  in  any  degree 
J871*]  of  safety,  be  surveyed;  •then  this  cS>li- 
ffation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue." 

The  bill  futher  alleged,  that  on  the  26th  of 
September,  in  the  same  year,  the  defendant, 
Taylor,  executed  another  bond  to  the  complain- 
ant for  300  acres  of  land  adjoining  the  former 
tract  of  200  acres. 

That  the  said  5,000  acres  of  land  alluded  to 
by  the  bonds,  was  granted  to  Taylor,  for  his 
military  services,  by  a  warrant  numbered  1,734, 
which  issued  for  6,000  acres;  but  that  Taylor 
did  not  inform  the  complainant  that  it  con- 
tained more  than  5,000  acres.  That  1,000  acres 
of  the  6,000  had  been  ]ocated  on  Paint  creek, 
and  2,000  on  Brush  creek,  in  the  northwestern 
territory,  and  3,000  on  the  Green  river,  in  the 
district  of  Kentucky.  That  Taylor  had  not 
any  lands  on  Hingston,  so  that  the  complainant 
cannot  make  his  choice  there,  where  he  avers 
the  general  quality  of  the  land  is  equal  to  any 
in  Kentucky,  and  is  worth  from  8  to  10  dollars 
an  acre.  That  Taylor  has  sold  the  1,000  acres 
on  Paint  creek  to  the  defendant,  Massie,  who, 
before  he  paid  for  the  land,  and  obtained  a  title 
from  Taylor,  had  notice  of  the  complainant's 
claim  to  500  acres  from  Taylor,  aa  before 
■Uted. 

That  before  the  tale  to  Massie,  Taylor  had 
■old  the  2,000  acres  on  Brush  creek  to  Abraham 
Buf  ord,  or  to  some  one  else,  and  in  consequence 
thereof,  assigned  the  certificate  of  survey  to 
John  Brown.  That  in  1796,  the  complainant 
applied  to  Taylor  to  show  him  his  lands,  that 
he  might  make  his  choice,  but  Taylor  neglected 
and  refused  to  show  them-  That  the  complain- 
ant chooses  to  have  the  500  acres  laid  on,  and 
conveyed  to  him  from  the  land  on  Paint  creek, 
and  nas  given  notice  of  his  choice  to  Taylor, 
who  refuses  to  convey  the  same  from  out  of 
that  tract,  and  refuses  to  accompany  the  com- 


C'nant  to  have  the  same  paid  off;  and  that 
sie  also  refuses  to  convey. 

The  bill  concludes  with  a  prayer,  that  the 
complainant  may  be  permitted  to  make  choice 
of  500  acres  of  land  out  of  the  1,000  acres  on 
Paint  creek;  that  the  defendants  may  be  com- 
pelled to  convey  the  same;  and  that  the  court 
would  grant  general  relief,  &c. 

*Th6  answer  of  the  defendant,  Tay-  [*272 
lor,  admitted  the  bonds,  and  that  the  500  acres 
were  to  be  laid  off  in  one  tract.  It  alleged  that 
the  consideration  of  the  first  bond  was  two 
horses,  sold  to  him  by  the  complainant,  at  the 
price  of  401.  Virginia  currency  for  both;  and 
that  the  consideration  of  the  other  bond  was 
another  horse,  valued  at  48L  It  refers  to  the  en- 
try for  the  1,000  acres  upon  the  waters  of  Lick- 
ing, dated  June  16th,  1780,  which  is  in  these 
words:  "Colonel  Richard  Taylor  enters  one  thou- 
sand acres  on  treasury  warrants,  adjoining  an 
entry  of  Major  Thompson's,  on  a  buffalo  road 
leading  from  Hingston^s  fork  to  the  Sweet  Licks, 
beginning  at  his  southeast  corner,  thence  north 
along  said  Thompson's  line  600  poles,  thence  east 
for  quantity."  The  answer  then  avers  that  the 
mentioning  of  Hingston's  fork  of  Licking  in 
the  bond,  was  not  a  description  of  locality,  but 
of  tract;  and  that  the  mentioning  Hingston  was 
no  greater  recommendation  of  the  land  than  if 
another  fork  of  Licking  had  been  named;  be- 
cause both  parties  were  unacquainted  with  it, 
and  Taylor  nad  understood  that  his  said  entry 
was  on  Hingston.  lliat  a  provision  in  the 
bond  for  a  choice  out  of  6,000  acres  was  an  al- 
ternative; and  it  was  not  intended  that  the 
complainant  should  have  his  choice  out  of  the 
6,000  acre  warrant;  and  it  was  intended  and 
understood  by  both  parties,  that  Taylor  should 
hold  1,000  acres  thereof,  unencumbered,  and 
not  liable  to  the  complainant's  choice.  It  avers 
further,  that  these  1,000  acres  were  located  on 
the  shares  on  Paint  creek;  that  Taylor  held 
part,  and  Kenton  and  Helm  another  part,  as  lo- 
cators; that  he  sold  his  part  to  Massie,  but  he 
does  not  recollect  the  quantity.  Of  the  re- 
maining 6,000  acres  he  exchanged  2,000  with 
Colonel  Abraham  Buf  ord,  for  two  entres  of  1,000 
acres  each,  because  there  was  a  greater  proba- 


been  suppression  or  concealment  which  woold 
amoaot  Co  fraud,  but  also  in  many  cases  of  innocent 
Ignorance  and  mistake  on  both  sides.     Id. 

Mistake  as  to  quantity  of  land  will  not  be  cor- 
rected if  mistake  did  not  Influence  price.  Davis  v. 
Parker.  14  Allen   (Mass.)   94. 

Grounds  upon  which  equity  will  interfere  In 
cases  of  written  contract  fully  discussed.  Marvin 
y.  Bennet  26  Wend.  1G9,  182. 

Affg— S.  C.  8.  Paige  Ch.  312. 

Citing — Earl  of  Chesterfield  t.  Jansen,  1  Atk. 
801 ;  Fox  V.  Maccreath,  2  Brown  C.  C.  400 ;  Green 
T.  Winter,  1  Johns  Ch.  27 ;  Gibson  y.  Jeyes,  6  Ves. 
Jr.  270 ;  uuguenin  v.  Baseley,  14  Ves.  273 ;  Joynes 
T.  Statham,  3  Atk.  388,  Case  129 ;  Bingham  v.  Bing- 
ham, 1  Ves.  126;  Roosevelt  v.  Pulton's  Bx'rs,  2 
Cow.  129 ;  Hlnghen  v.  Lond.  Ass.  1  Ves.  807. 

The  mistake  which  entitles  to  action  is  thus 
stated  from  the  civil  law :  "An  error  of  fact  takes 
place,  either  when  some  fact  which  really  exists  is 
unknown,  or  some  fact  is  supposed  to  exist  which 
really  does  not  exist."  Mowatt  v.  Wright,  1  Wend. 
860;  1  Dom.  248,  B.  1,  tit.  18,  |  1,  pi.  1. 

In  Judgment  of  its  legal  effect  we  must  look  "to 
.the  regard  which  the  contractors  have  had  to  the 
fact  which  appeared  to  them  to  be  true.*'  1  Dom. 
250,  B.  1,  tit.  18,  I  1,  pi.  11. 

where  the  effect  would  have  been  different  had 
the  truth  been  known,  relief  will  be  granted. 
Wheadon  y.  Olds,  20  Wend.  174. 

Mi**Bke  or  Ignorance  of  facts  In  parties  is  a 
Cranoh  8. 


proper  subject  of  relief  only  when  it  constitutes  a 
material  ingredient  in  the  contract  of  the  parties, 
and  disappoints  their  intention  by  a  mutual  error, 
or  where  It  Is  inconsistent  with  good  faith  and  pro- 
ceeds from  a  violation  of  the  obligations,  which 
are  imposed  by  law  npon  the  conscience  of  either 
party. 

But  where  each  part^  Is  equally  innocent,  and 
there  Is  no  concealment  of  facts  which  the  other 
part^  has  a  right  to  know,  and  no  surprise  or  Im- 
position exists,  the  mistake  or  Ignorance,  whether 
mutual  or  unilateral  Is  treated  as  laying  no  founda- 
tion for  equitable  Interference.  It  Is  strictly  dam- 
nutn  abaqve  injuria,  1  Story  Bq.  Jur.  I  151 ;  WIl- 
lards  Eq.  Jur.  p.  69,  ch.  1,  f  2.  »    "*  »  w" 

On  the  general  subject  of  mistake  see — ^Thomas 
V.  Barton.  48  N.  Y.  193;  Pitcher  v.  Hennessey,  48 
Id.  415 :  Hardigree  y.  MItchum,  51  Ala.  151 ;  Robert- 

5?**  liJ'^^i?®'*'  ^^  '^**-  ^S4;  Boyce  y.  Watson,  20 
Ga.  517 ;  Thurman  y.  Clark,  47  Ga.  500 ;  Miner  v 
ness,  47  111.  170 ;  Burgin  v.  GIberson.  26  N.  J.  En! 
72 ;  Heavenrldge  v.  Mondy,  49  Ind.  434  ;  Monroe  v. 
Skelton,  36  Ind.  302;  Mo.  y.  Prank.  51  Mo.  98: 
Stock  I.  Co.  y.  Hudson  1.  Co.,  107  Mass.  290 ;  Oliver 
V.  Mut.  Com.   Ins.  Co..  2  Curtis,  277;  Grymes  v 
Sanders,  3  Otto,  55 ;  Hunt  y.  Rousmanlere's  Admn 
1  Pet.  13;  Hoppongh  v.   Strnbble,  60  N.  Y.  430: 
Matter  of  Price.  67  N.  Y.  231,  and  cases  cited  on 
p.  233;  Garnar  V.  Bird.  57  Barb.  277;  Boyd  v.  He 
La  Montaigne,  47  How.  Pr.  N.  Y.  438. 
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bility  of  getting  good  land  upon  small  entries 
than  upon  large.  That  these  2,000  acres  were 
located  on  the  south  side  of  Green  river.  That 
the  other  lot  of  2,000  acres,  part  of  the  6,000, 
was  located  on  the  north  fork  of  Paint  creek; 
but  imderstanding  the  land  was  not  good,  he 
had  1,600  acres  withdrawn,  and  finally  located 
on  some  of  the  waters  of  Paint  creek,  as  he  is 
informed;  but  he  is  so  much  imacquainted  with 
that  country,  that  he  cannot  point  it  out  partic- 
ularly. The  remaining  1,000  acres  are  located 
and  patented  south  of  Green  river.  That  he 
has  offered  the  complainant  a  choice  of  any 
of  those  lands,  except  the  1,000  acres  held 
273*]  *by  MassilB,  Kenton  and  Helm,  which 
he  has  refused.  That  tlie  600  acres  on  the  north 
fork  of  Paint  creek  are  inferior  to  the  other 
lands,  as  he  has  been  informed  and  believes; 
and  the  complainant  having  positively  refused 
them,  Taylor  has  sold  them.  But  the  1,600 
acres  on  the  waters  of  Paint  creek,  which  were 
originally  part  of  the  2,000  acre  lot,  and  the 
three  tracts  of  1,000  acres  each,  south  of  Green 
river,  are  yet  held  by  him  ready  for  the  choice 
ot  the  complainant.  That  Taylor  informed 
the  complainant^  before  the  commencement  of 
this  suit,  fully  of  the  exchange  with  Buford, 
and  has  been  always  ready  and  willing  to  let 
him  have  his  600  acres  as  aforesaid,  lliat  Tay- 
lor informed  the  complainant  of  his  said  military 
warrant;  and  that  it  was  for  6,000  acres;  and 
that  he  reserved  1,000  acres  thereof,  which  it 
was  then  possible  he  might  want  to  live  on,  and 
that  the  complainant's  right  of  choice  was  only 
to  extend  to  the  remaining  6,000  acres.  That 
since  Taylor  discovered  thiS  the  first-mentioned 
1,000  acres  laid  on  Slate  creek,  a  branch  of 
Licking,  and  not  on  Hingston,  a  branch  of 
Licking,  he  informed  the  complainant  thereof, 
and  also  that  he  had  no  lands  on  Hingston. 

The  answer  of  Massie  denied,  that  previous 
to  his  paying  the  consideration  of  the  land  to 
Taylor,  and  the  issuing  of  the  patent,  he  had 
any  notice  that  the  complainant  had  any  claim 
to  that  land,  and  averred  that  he  was  a  bona 
fide  purchaser,  for  a  valuable  consideration, 
without  notice. 

The  lury  (who,  by  the  practice  of  Kentucky, 
are  called  to  ascertain  facts  in  chancery  suits) 
foimd  the  following  facts: 

1.  That  the  defendant  executed  the  bonds. 

2.  That  at  that  time  he  had  no  lands  on 
Kingston's  fork  of  Licking. 

3.  That  on  the  29th  of  August,  1796,  he  as- 
signed to  John  Brown,  the  plot  and  certificate 
of  survey,  &c.  (the  2,000  acres  before  men- 
tioned,) which  survey  was  made  by  virtue  of  a 
military  warrant,  No.  1,734. 

2T4*]  M.  That  on  the  31st  of  July,  1797, 
he  assigned  to  Massie,  &c,  the  1,000  acres  be- 
fore mentioned,  being  a  survey  of  part  of  the 
same  warrant. 

6.  That  the  complainant  demanded  of  Taylor 
500  acres,  in  virtue  of  the  said  bonds,  before 
the  conunencement  of  this  suit;  but  it  does  not 
appear  that  any  lands  have  been  conveyed  in 
I'oropUance  with  that  demand;  neither  does  it 
appear  that  any  particular  piece  of  land  was 
pointed  out  by  the  complainant,  when  the  said 
demand  was  made,  except  that  he  had  made 
lus  election  to  have  500  acres  out  of  the  survey 
assigned  to  Massie,  and  gave  notice  thereof  to 
Taylor,  who  refused  to  convey  it. 
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6.  That  600  acres  might  be  laid  off*  in  that 
survey  worth  five  dollars  an  acre,  in  the  form 
called  for  in  the  bonds. 

7.  That  the  6,000  acres  mentioned  in  the 
bonds  were  part  of  the  warrant  No.  1,734,  for 
6,000  acres,  granted  to  Taylor  for  his  own  ser- 
vices. 

8.  That  Taylor  had  the  entry  of  1,000  acres 
of  June  16th,  1780. 

9.  That  when  the  bonds  were  executed,  Tay- 
lor had  a  military  warrant  for  6,000  acres,  1,000 
whereof  were  entered  on  Paint  creek,  in  jwirt- 
nership  with  the  locators,  and  since  assigned  to 
Massie;  2,000  were  exchanged  with  Aoraham 
Buford,  for  other  2,000  acres  of  military  war- 
rants, in  separate  entries  of  1,000  each,  because 
Taylor  deemed  it  more  probable  that  he  should 
get  good  land  on  small  entries  than  on  large 
ones. 

10.  That  1,000  acres  of  the  said  6,000  were 
entered  on  the  south  side  of  Green  river. 

11.  That  the  remainder  of  the  5,000  acres  is 
located  on  Paint  creek,  or  its  waters. 

12.  That  Taylor  is-  willing  that  the  complain- 
ant should  make  his  choice  out  of  any  of  the 
three  tracts  of  1,000  acres  each,  south  of  Green 
river,  or  out  of  the  1,000  acres  on  the  waters 
of  Licking,  or  out  of  the  500  acres,  or  the  1,500 
acres,  on  the  waters  of'  Paint  creek. 

*13.  That  the  average  price  of  lands  [*275 
on  Hingston  is  three  and  a  half  dollars  per  acre, 
and  on  Slate  two  dollars  per  acre. 

14.  The  1,000  acres  adjoining  Thompson  are 
worth  two  dollars  per  acre. 

16.  The  land  transferred  from  Taylor  to  Bu- 
ford is  worth  one  dollar  and  fifty  cents  per 
acre. 

16.  The  land  transferred  by  Buford  to  Tay- 
lor is  worth  two  dollars  per  acre. 

The  decree  of  the  district  court,  upon  the 
bill,  answers,  and  facts  found,  was,  in  sub- 
stance, 

That  the  complainant  should,  on  or  before 
the  1st  of  September  then  next,  make  choice  of 
his  500  acres  out  of  the  following  tracts  of  land, 
to  wit,  1,000  acres  adjoining  Major  Thompson's 
entry,  on  a 'buffalo  road  leadinff  from  Hing- 
ston^s  fork  to  the  Sweet  licks;  the  2,000  acres 
transferred  by  Buford  to  Taylor;  the  1,000 
acres  entered  in  the  name  of  Taylor  on  Lost 
creek,  a  branch  of  the  Ohio;  the  500,  or  the 
1,500  on  Paint  creek;  and  give  notice  to  Tay- 
lor of  such  choice  within  one  month  after  it 
should  be  made. 

Commissioners  were  appointed  to  lay  off  and 
survey  the  said  500  acres  for  the  complainant; 
and  it  was  further  decreed,  that  Taylor  should, 
before  the  1st  of  November  then  next,  convey 
the  said  500  acres  to  the  complainant;  but  u 
the  complainant  should  not  make  his  choice, 
and  give  notice  as  aforesaid,  then  Taylor  should, 
on  or  before  the  25th  of  the  then  next  Novem- 
ber, convey  to  the  oomj^lainant  500  acres  out  of 
one  of  the  said  tracts,  in  a  reasonable  form,  ac- 
cording to  the  condition  of  the  bonds ;  and  that 
Taylor  should  pay  the  oosts  of  the  suit. 

upon  this  decree  the  complainant  sued  out 
his  writ  of  error. 

Breckenridge,  Attorney  General,  for  plaintiff 
in  error.  The  records  show  that  Taylor  had 
no  land  on  Hingston,  *and  that,  at  the  [*276 
time  of  the  decree,  the  plaintiff  had  not  the 
liberty  to  choose  out  of  the  6,000  acres. 
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When  a  spedfle  execution  of  a  contract  is 
decreed,  it  must  be  decreed  to  be  executed  en- 
tirely, or  not  at  all. 

Contracts  receiye  the  same  construction  in  a 
eourt  of  equity  as  in  a  court  of  law.  Neither 
can  make  an  agreement  for  the  parties. 

A  court  of  law,  in  a  construction  of  the 
present  bond,  on  an  action  .  of  debt,  upon  a 
preach  of  the  condition  in  not  conyeying  land 
on  Hingston,  could  not  consider  the  bond  as 
•discharged  by  tiie  conveyance  of  land  on  Slate 
creek. 

The  defendant  knew,  or  ought  to  have  known, 
hisproperty,  so  as  not  to  deceive  the  plaintiff. 

The  difference  in  value  between  the  lands  on 
those  two  watercourses,  is  found  by  the  jury  to 
be  a  dollar  and  a  half  per  acre.  Suppose  the 
land  on  S^ate  creek  had  been  worth  ten  times 
as  much  as  that  on  Hinsston,  the  defendant 
<^uld  not,  by  this  bond,  have  been  compelled 
to  ccmvey  land  on  Slate  creek,  when  he  had 
contracted  to  convey  land  on  Hingston. 

As  the  defendant,  therefore,  had  no  lands  on 
Hingston,  a  specific  performance  of  the  con- 
tract was  impracticahle,  and,  therefore,  the 
plaintiff  was,  at  least,  entitled  to  damages  to 
the  value  of  those  lands. 

The  decree  is  erroneous  in  another  point.  It 
directs  the  plaintiff  to  make  choice  out  of  5,000 
acres  of  the  defendant's  land,  when  it  is  con- 
fessed by  the  answer  that  the  defendant  had 
but  4,500  acres;  the  500  on  the  waters  of  Paint 
creek  having  been  sold  by  him.  It  is  true, 
that  the  12th  fact  found  is,  that  the  defendant 
is  willing  to  let  the  plaintiff  have  his  choice  out 
•of  all  his  military  lands,  including  these  500 
:acres,  but  a  jury  (»m  find  nothing  contrary  to 
ihat  which  is  confessed  or  not  denied  in  the 
pleadings. 

^77*]  *The  court  below  has  decreed  that 
the  defendant  may  specifically  execute  his  con- 
tract, although  it  appears, 

1.  That  he  has  no  land  on  Hingston. 

2.  That  he  has  sold  500  acres  of  the  5,000, 
and,  consequently, 

3.  That  the  6,000  acres  out  of  which  the 
plaintiff  had  a  right  to  choose,  is  reduced  to 
4,600. 

By  the  contract,  the  plaintiff  had  a  right  to 
choose  out  of  6,000  acres,  and  as  the  defendant 
had  no  land  on  Hingston,  is  it  not  fair  and 
equitable  that  the  plaintiff  should  have  liberty 
to  choose  out  of  the  defendant's  6,000  acres? 
.And  as  the  defendant  has  reduced  the  plain- 
tiff's choice  to  4,500  acres  of  land,  inferior  to 
the  other  1,500  acres,  the  plaintiff  seems  to  be 
entitled  to  dama^^es  for  the  difference  in  quality. 

The  plaintiff  is  certainly  entitled  either  to  a 
ehoice  out  of  the  whole  of  the  defendant's  mili- 
tary lands,  or  damages  equal  to  the  whole  value 
cf  the  lands  on  Hingston. 

Hughes,  for  the  defendant  in  error.  Two 
•questions  arise  in  this  case: 

1.  Had  the  plaintiff  a  right  to  choose  lands 
not  mentioned  in  the  bond? 

2.  Has  any  conduct  of  the  defendant  enlarged 
the  plaintiff's  right  of  choice,  under  the  con- 
tract? 

The  bill  charges  no  fraud. 

Massie's  1,000  acres    were   not   within    the 

Slaintiff's  choice.     Taylor    meant    to    reserve 
[lese  1,000  acres  unencumbered.    The  plaintiff 
was  to  <riioo8e  only  out  of  5,000  acres;   and, 
Crandi  8. 


although  Taylor  had  a  right  to  locate  6,000 
acres,  yet  that  was  no  reason  for  the  plaintiff's 
claim  to  choose  out  of  the  whole  6,000.  The 
answer  of  Tajlor  positively   denies  that  the 

Elaintiff's  choice  was  intended,  or  understood 
y  either  party,  to  extend  to  the  whole  6,000 
acres  of  military  land;  and  this  answer  being 
responsive  *to  an  allegation  in  the  bill,  [*27o 
ana  not  contradicted  by  evidence,  is  conclusive 
upon  that  point. 

2.  Has  any  conduct  of  the  defendant  enlarged 
the  plaintifrs  right  of  choice? 

He  relies  on  the  mistake  in  the  description  of 
the  land,  but  does  not  allege  fraud. 

If  it  was  a  mistake,  both  parties  were  equally 
icnorant,  as  both  lived  in  Botetourt  county,  in 
Virginia. 

It  was  not  known  to  either  that  the  lands  on 
one  of  the  creeks  was  more  valuable  than  those 
on  the  other,  or  that  they  would  become  so  in 
the  course  of  the  twenty  years  which  have  now 
elapsed  since  the  date  of  the  contract. 

The  words  of  the  bond  are,  "out  of  one 
thousand  acre  tract  located  by  the  said  Richard 
Taylor,  on  Hinffston's  fork  of  Licking."  The  real 
location  was  '"on  a  buffalo  road  l^iding  from 
Hingston's  fork  to  the  Sweet  Licks."  The  de« 
scription  was  intended  to  be  of  the  tract  located 
by  the  defendant  several  years  before,  and  was 
not  intended  to  fix  its  locality.  Both  the  parties 
meant  the  same  thing:  they  meant  the  1,000 
acre  tract  located  by  the  defendant  in  1780, 
wherever  it  might  lie.  The  fact  turned  out  to 
be,  that  the  tract  did  not  lie  exactly  as  it  was 
supposed  to  lie,  but  still  it  was  the  same  tract 
which  was  contemplated  by  both  parties.  The 
description  ''on  Hingston's  fork  of  Licking," 
could  not,  at  that  time,  influence  the  plaintiff; 
he  has  not  even  averred  in  his  bill  that  it  did. 

The  defendant  has  always  been  read^  and 
willing  to  ffive  the  plaintiff  his  choice  m  the 
land  actually  intended  by  both  parties,  at  the 
time  of  the  contract. 

The  jury  have  found  the  .present  comparative 
value  of  the  lands  not  what  it  was  twenty-two 
years  ago.  Its  present  value  may  depend  on  a 
variety  of  circumstances,  which  could  not  have 
been  foreseen  and  contemplated  at  the  time  of 
the  contract. 

•The  defendant  is  ready  specifically  [•279 
to  execute  the  contract  as  it  was  understood  by 
the  parties  at  the  time;  but,  as  the  plaintiff  now 
construes  it,  it  cannot  be  executed  specifically, 
and,  therefore,  there  is  no  ground  for  an  equit- 
able jurisdiction.  The  party  must  be  left  to 
his  remdy  at  law. 

There  is  no  contradiction  between  the  admis- 
sion in  the  defendant's  answer,  that  he  had  sold 
the  500  acres  which  the  plaintiff  had  refused, 
and  the  12th  fact  found  by  the  jury,  that  the 
defendant  was  willing  that  the  complainant 
should  make  his  choice  out  of  those  500;  for, 
although  the  defendant  may  have  sold  them, 
yet,  it  does  not  appear  that  he  has  conveyed 
them  away,  and  he  may  be  willing  to  forfeit  his 
contract  for  the  sale  of  them,  if  the  plaintiff 
should  choose  them;  or  if  conveyed,  he  may  be 
willing  to  take  the  chance  of  repurchasing  them. 

The  Attorney  General,  in  reply.  Under  no 
rational  or  legal  construction  of  the  bonds  can 
they  be  supposed  to  refer  to  lands  located  on 
Slate  creek,  when  they  mention  lands  located 
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on  Hingston.  Tliis  would  be  to  make,  and  not 
to  construe,  the  contract.  The  acquirement  of 
land  on  Hingston  was  the  plaintiff's  object.  It 
was  unimportant  to  him  by  whom,  or  when, 
the  lands  were  located. 

If  the  defendant  had  contracted  to  transfer, 
on  a  certain  day,  6  per  cent,  stock,  he  could  not 
discharge  that  contract  by  the  transfer  of  3  per 
cent,  stock,  although  he  should  .make  up  in 
Quantity  the  difference  of  value  arising  from  the 
aifferent  quality  of  the  stock.  But  here  the 
defendant  offers  only  the  same  quantity  of  in- 
ferior land. 

It  is  no  excuse  for  the  defendant,  to  say  that 
no  fraud  was  intended  by  him  in  describing  the 
land  as  lying  on  Hingston,  when  it  laid  on 
Slate ;  and  that  it  was  a  mere  mistake  of  a  name. 
Whether  it  happened  by  mistake,  or  fraud,  is 
totally  immaterial  to  the  plaintiff.  The  defend- 
ant sold,  and  the  plaintiff  bought,  the  land  on 
the  defendant's  own  description.  He  was  bound 
to  describe  it  truly.  But  the  jury  have  found 
his  description  to  be  false  in  a  very  important 
particular.  The  injury  to  the  plaintiff  is  the 
280*]  *8ame,  whatever  may  nave  been  the 
motives  of  the  defendant,  and  he  is  equally 
bound  to  repair  the  injury. 

The  plaintiff,  therefore,  if  not  entitled  to  the 
land  on  Paint  creek,  which  he  has  elected  or 
to  the  value  thereof,  is  entitled  to  the  value  of 
the  lands  on  Hingston. 

Mabshall,  Ch.  (/.,  delivered  the  opinion  of 
the  court. 

The  bill  states  the  original  contracts,  and 
claims  a  specific  performance,  by  permitting  the 
plaintiff  to  elect  the  500  acres  1x>  which  he  is 
encitled,  out  of  the  tract  of  1,000  acres,  which 
had  been  located  on  Paint  creek;  and  also  con- 
tains a  prayer  for  general  relief. 

On  the  specific  object  of  the  bill,  the  right  to 
make  an  election  out  of  the  lands  on  JPaint 
creek,  there  can  be  no  difficulty.  One  thousand 
acres,  part  of  the  original  warrant,  having  been 
clearly  withdrawn  at  the  time  of  the  contract, 
from  the  quantity  out  of  whijch  the  500  acres, 
sold  by  the  defendant,  were  to  be  chosen,  there 
cdn  be  no  pretext  for  the  claim  set  up  in  the 
bill. 

As  little  foundation  is  there  for  the  claim  to 
damages,  instead  of  the  land  itself,  on  account 
of  the  500  acres  stated  in  the  answer  to  have  been 
sold;  which  sale,  the  counsel  for  the  complain- 
ant considers  as  a  wrong  which  has  put  out  of 
his  client's  reach  a  tract  he  had  a  right  to  elect, 
and  has,  consequently,  disabled  the  defendant 
from  complying  with  his  contract. 

To  this  claim  two  answers  may  be  given, 
either  of  which  would  completely  defeat  it. 

1st.  The  fact  found  by  the  jury  shows,  that 
the  defendant  is  still  ready  to  convey  this  land. 
The  Attorney  Gteneral  would  exclude  this  find- 
ing from  the  case,  because  it  contradicts  the 
admission  of  the  answer ;  and  it  is  a  rule  of  law, 
that  a  finding  which  contradicts  a  fact  admitted 
in  the  pleadings,  is  to  be  disregarded. 

The  principle  of  law  is  unquestionably  laid 
down  correctly;  but  the  court  can  perceive  no 
incompatibility  between  the  admission  of  the 
answer,  and  the  fact,  as  found  by  the  jury. 
They  may  both  be  true;  and,  of  consequence, 
281*]  *the  court  must  consider  both  as  true. 
After  the  answer  was  filed,  the  land  may  have 
hepix  repurchased  by  Mr.  Taylor,  and  such  a 
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repurchase  would  have  beea  proper  eridence  to 
justify  the  fact  found  by  the  jury,  and  -would 
put  him  in  a  situation  to  perform  his  contract^ 
so  far  as  respected  this  particular  tract.  But 
were  it  even  otherwise. 

The  2d  answer  is,  that  the  eonoession  made 
by  the  defendant  must  be  taken  altogetiier.  He 
states  the  complainant  to  have  refused  this  par- 
ticular tract  of  600  acres  before  it  was  sold. 
The  complainant  had,  consequently,  elected  not 
to  take  it,  and,  of  course,  the  defendant  was  at 
liberty  to  dispose  of  it. 

The  other  point  in  the  case  is  attended  with 
more  difficulty.  It  is,  that  the  representatSon 
made  by  Taylor,  at  the  time  of  the  saJe,  was 
untrue  m  a  material  point.  He  represented  the 
tract  of  1,000  acres  wnich  had  been  located,  and 
out  of  which  the  plaintiff  would  have  a  ri^t  to 
take  the  lands  he  purchased,  to  lie  on  Hing- 
ston's  fork  of  Lickinff,  when,  in  truth,  it  lay  on 
Slate,  another  branch  of  the  same  river,  whwre 
the  lands  prove  to  be  less  valuable  than  on 
Hingston.  That  this  misrepresentation  is  ma- 
terial, cannot  be  denied;  but  it  is  contended  bv 
the  defendant,  that  it  originated  in  mistake,  not 
in  fraud;  and  as  the  country  was  at  that  time 
unknown  to  both  the  contracting  parties,  and 
the  material  object  was  to  give  the  purchaser  a 
right  to  take  the  land  he  had  purchased  out  of 
the  tract  already  located  for  the  seller,  an  acci 
dental  error  in  the  description  of  the  pla<?e 
where  the  tract  in  contemplation  of  th^  parties 
lay ;  an  error  which  could  have  had,  at  the  time, 
no  influence  on  the  contract,  ought  not  now  to 
affect  the  person  who  has  innocently  committed 
it. 

From  the  situation  of  the  parties  and  of  the 
country,  and  from  the  form  of  the  entry,  it  is 
reasonable  to  presume  that  this  apology  is  true 
in  point  of  fact ;  but  the  court  does  not  conceive 
that  the  fact  will  amount  to  a  legal  justifica- 
tion of  the  person  who  has  made  the  misrepre- 
sentation. He  who  sells  property  on  a  descrip- 
tion given  by  himself  is  bound  to  make  good 
that  description;  and  if  it  be  untrue  in  a  mate- 
rial point,  although  the  variance  be  occasioned 
by  a  mistake,  he  must  still  remain  *li-  [*282 
able  for  that  variance.  In  this  case,  the  defend- 
ant has  sold  land  on  Hingston,  and  offers  land 
on  Slate.  He  has  sold  that  which  he  cannot 
convey,  and  as  he  cannot  execute  his  contract, 
he  must  answer  in  damages. 

It  is  therefore,  the  opinion  of  the  court,  that 
the  plaintiff  is  entitled  to  an  issue  to  ascertain, 
the  damages  he  has  sustained  by  the  inability 
of  the  defendant  to  perform  his  contract,  ana 
to  the  damages  which  shall  be  foimd. 

Although,  in  the  general  principles  laid  down, 
the  court  was  unanimous,  I  did  not,  in  conse- 
quence of  the  particular  circumstances  of  this 
case,  concur  in  the  opinion  which  has  been  de- 
livered. I  will  briefly  state  those  circumstances. 

In  his  bill,  the  plaintiff  does  not  allege  that 
he  was,  in  any  degree,  induced  to  make  the 
contract,  by  supposing  the  land  already  located 
to  lie  on  Hingston's  fork.  This  representation, 
then,  was  an  accidental  circumstance  which  has 
not,  in  the  slightest  degree,  influenced  his  con- 
duct. Nor  does  he  now,  in  his  bill,  urge  this 
variance  in  the  description  of  the  property  as  a 
reason  for  claiming  damages,  instead  of  the  spe- 
cific thing  contracted  to  be  sold.  Nor  does  it 
appear  that  this  claim  was  set  up  in  the  district 
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eonri.  On  the  oontrary  lie  alleges,  tliat  the 
land  on  Paint  creek  is  also  in  his  power,  and 
insists  on  making  his  election  out  of  that  tract. 
Under  such  a  bill,  in  a  case  where  the  contract 
is  a  very  advantageous  one  to  the  purchaser,  I 
am  not  convinced  that  a  court  of  equity  ought 
to  award  him  damages,  on  account  of  an  error 
in  the  description  of  the  property  which  was  in- 
nocent in  itself,  which  at  the  time  appeared  to 
be  unimportant,  and  which  most  obviously  did 
not  conduce  to,  or  in  an^  manner  aflfect,  the  con- 
tract. The  person  claiming  damages  in  such 
a  case  should,  I  think,  be  left  to  his  remedy  at 
law.  I  should,  therefore,  have  been  disposed  to 
affinn  the  decree  of  the  district  court.  I  am, 
however,  perfectly  content  with  that  which  I 
have  been  directea  to  deliver.^ 
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An  assignee  of  a  pre-emption  warrant  is  held  to 
be  a  competent  witness,  if  the  facts  intended  to  be 
proved  by  his  testimony  do  not  tend  to  support  the 
title  of  tne  party  producing  him. 

A  general  dismissal  of  the  plaintlflTs  caveat  In 
Kentucky,  does  not  purport  to  be  a  Judgment  upon 
the  merits. 

ERROR  to  the  district  court  of  Kentucky,  on 
a  judgment  which  dismissed  the  caveat  of 
Wilson  against  Speed. 

The  caveat  was  in  these  words:  "Let  no 
gTBJot  issue  to  James  Speed,  a  citizen  of  the 
state  of  Kentucky,  for  139  acres  of  land,  said 
to  be  surveyed  upon  an  entry  of  200  acres,  by 
virtue  of  a  treasury  warrant,  number  13,800, 
the  24th  of  November,  1782,  and  the  survey 
dated  the  10th  day  of  Novembei,  1797,  because 
John  Wilson,  a  citizen  of  the  state  of  Virginia, 
claims  the  same;  part  by  virtue  of  &  survey 
made  on  his  settlement  right,  the  20th  day  of 
January,  1786,  and  part  by  virtue  of  a  survey 
made  on  the  entry  of  his  pre-emption  warrant, 
on  the  20th  day  of  January,  1786,  for  Andrew 
Cowan,  and  assigned  by  him  to  William  Dryden, 
for  his  use;  which  claims  are  of  a  superior 
nature  to  the  said  Speed's.  April  22d,  1799. 
(Signed)  "John  Wilson." 

The  facto  appearing  upon  the  record,  so  far 
as  they  are  pertinent  to  the  questions  before  this 
court,  were  as  follows: 

In  the  year  1776,  Wilson  made  an  improve- 
ment, by  raising  a  crop  on  the  land,  and  built 
part  of  a  cabin. 

In  consequence  of  this  improvement,  he  ob- 
tained, on  the  16th  of  February,  1780,  a  certifi- 
cate for  a  settlement  right  to  400  acree,  and  a 
right  of  pre-emption  to  1,000  acres. 

On  the  same  day  Andrew  Cowan  obtained  a 
certificate  for  the  pre-emption  of  1,000  acres,  on 
accoimt  of  marking  and  improving  the  same,  in 
the  year  1776,  adjoining  the  lands  of  John  Wil- 
son on  the  north  side,  to  include  his  improve- 
ment. 

«84»]  •On  the  23d  October,  1780,  Andrew 
Cowan  entered  a  pre-emption  warrant  for  1,000 
acres,  on  the  head  waters  of  Boon's  Mill  creek, 
to  include  his  cabin,  and  the  head  waters  of  sev- 
eral small  branches  running  into  Kentucky  and 
Dick's  rivers.    "Also,  as  assignee  of  John  Wil- 
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son's  one  thousand  acres,  adjoining  the  above* 
including  said  Wilson's  cabin." 

On  the  29th  of  April,  1783,  John  Wilson  en- 
tered "400  acres  of  land,  by  virtue  of  a  certifi- 
cate for  settlement,  lying  on  a  dividing  ridge 
between  the  waters  of  Kentucky  and  Dick's  riv- 
ers, to  include  part  of  both  waters,  and  his  im- 
provement." 

These  400  acres  were  surveyed  for  Wilson  on 
the  20th  of  January,  1786;  and  were  never  as- 
signed by  him. 

On  the  same  day,  the  1,000  acres,  upon  the 
pre-emption  warrant,  were  surveyed  for  Andrew 
Cowan  as  assignee  of  Wilson. 

On  the  back  of  this  original  certificate  of  sur- 
vey was  written  an  assignment,  purporting  to 
be  from  Andrew  Cowan  to  William  Dryden,  and 
attested  by  "Young  Ewing."  And  also  an  as- 
signment, (made  by  order  of  Garrard  county 
court,  during  the  pendency  of  the  present  ca- 
veat,) by  certain  commissioners,  in  behalf  of 
the  heirs  of  Dryden,  to  William  Buford. 

On  the  24th  of  November,  1782,  James  Speed, 
the  defendant,  entered  200  acres  upon  a  treas- 
ury warrant,  the  survey  upon  which  was  the 
cause  of  the  present  caveat. 

This  survey  was  for  139  acres,  part  of  the 
200,  dated  the  10th  of  November,  1797,  and  in- 
terfered with  Wilson's  survey  of  400  acres,  up- 
on his  settlement  right,  and  with  that  for  1,000 
acres,  pre-emption,  which  were  surveyed  in  the 
name  of  Andrew  Cowan,  as  assignee  of  Wilson. 
Upon  the  inquiir  into  the  facts  before  the  jury, 
the  plaintiff,  Wilson,  took  two  bills  of  excep- 
tions. The  first  stated,  that  he  offered  to  pro- 
duce the  said  Andrew  Cowan  (who  had  released 
to  the  plaintiff,  and  *all  claiming  under  [*285 
him,  all  his,  the  said  Cowan's  right  to  the  land, 
&c.)  to  prove,  that  although  the  pre-emption 
warrant  for  the  1,000  acres  was  taken  out  in  his 
name,  it  was  not  taken  out  by  him,  or  with  his 
privity;  and  that,  although  the  entry  was  in  his 
name,  it  was  not  made  by  him,  or  with  his 
privity.  And  also,  to  prove  that  he  never  did, 
and  does  not  now,  set  up  any  claim  or  title  to 
the  said  pre-emption,  or  any  part  thereof.  Also 
to  prove,  that  the  assignment  on  the  original 
survey  of  the  said  pre-emption,  now  brought 
into  court  by  the  register  of  the  land  office,  pur- 
porting to  be  an  assignment  made  by  the  said 
Cowan  to  William  Dryden,  was  not  executed 
by  him;  the  execution  of  the  same  not  being 
proved  by  "Young  Ewing,"  the  attesting  wit- 
ness to  the  same. 

But  the  court  was'  of  opinion  that  the  said 
Cowan  was  not  a  competent  witness,  and  ex- 
cluded him  from  giving  testimony. 

The  2d  bill  of  exceptions  stated  that,  after 
the  testimony  of  Cowan  was  excluded,  the  plain- 
tiff offered  to  produce  Charles  Campbell,  to 
prove  that  the  said  assignment,  and  the  sig- 
nature thereunto,  as  well  as  the  name  of  the 
ati'Sing  witness,  were  in  the  bandvriiDgof 
William  Dryden;  to  the  admission  of  which 
testimony  the  defendant  objected,  alleging,  that 
**Young  Ewing,"  the  subscribing  witness,  ought 
to  have  been  produced,  and  the  court  being  of 
that  opinion,  the  testimony  of  Charles  Campbell 
was  also  excluded;  and  the  caveat  was  dis- 
missed, with  costs. 

Hughes,  for  the  plaintiff  in  error,  contended 
that  the  judgment  of  the  court  beW  was  erro- 
neous, for  two  reasons : 
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Isi.  Because  the  witnesses  who  were  rejected, 
were  competent;  and, 

2d.  Because  the  caveat  ought  not  to  have  been 
dismissed,  as  to  that  part  of  the  defendant's  sur- 
vey whi<^  interfered  with  Wilson's  survey  of 
400  acres,  upon  his  settlement  right. 
286*]   *1.  As  to  the  rejection  of  the  witnesses. 

If  Cowan  had  any  interest,  it  was  removed 
by  the  release.  And  if  it  be  alleged  that  he 
ou^t  not  to  be  permitted,  upon  the  ground  of 
impolicy,  to  discredit  his  own  paper,  the  answer 
is,  that  that  principle  has  been  applied  only  to 
negotiable  paper;  but  here  the  witness  is  called 
merely  to  disprove  what  is  alleged  to  be  his 
hand-writing.  It  is  to  show  that  he  never  put 
his  hand  to  the  paper,  and  not  to  invalidate  a 
paper  to  which  he  had  given  a  credit,  by  sub- 
scribing his  name.  The  counsel  for  the  defend- 
ant below  relied  upon  the  case  of  Walton  v. 
Shelly,  1  T.  R.  296,  but  besides  the  inapplica- 
bility of  the  case,  it  has  been  overruled  by  that 
of  Jordaine  v,  Laahbrooke,  7  T.  R.  601. 

But  Campbell's  testimony  ought  not  to  have 
been  rejected.  The  court  rejected  it  on  the 
ground  that  'HToung  Ewing,'^  the  subscribing 
witness,  ou«^ht  to  mtve  been  produced.  It  is 
true,  that  if  we  had  wanted  to  establish  the  as- 
signment from  Cowan  as  genuine,  it  would  have 
been  incumbent  upon  us  to  have  produced  Young 
Ewing,  or  accounted  for  his  absence.  But  if 
the  assignment  was  fictitious,  how  was  Young 
Ewing  to  prove  that  Cowan  did  not  execute  it? 
He  could  only  say  that  his  own  name  was  not 
written  by  himself,  and  that  he  did  not  sub- 
scribe his  name  as  a  witness  to  that  instru- 
ment; but  it  does  not  necessarily  follow,  that 
Cowan  did  not  execute  the  assignment.  The 
testimony  of  Young  Ewing  was  not  the  best 
evidence  of  the  fact  that  the  plaintiff  wished  to 
prove.  Whereas  Campbell  could  have  proved 
expressly  that  the  whole  assignment  and  signa- 
tures were  written  by  Dryden,  and  not  by  Cow- 
an and  Ewing. 

2.  But  the  judgment  is  erroneous,  because  it 
dismissed  the  caveat,  and  did  not  decide  which 
of  the  parties  "hath  the  better  right."  It  does 
not  appear  to  have  been  decided  upon  its  mer- 
its; particularly,  as  far  as  the  plaintiff  claimed 
a  settlement  right. 

Breckenridge,  Attorney  General,  for  the  de- 
fendant.   The  testimony  of  Cowan  was  proper- 
ly rejected  on  three,  groimds. 
287*]     *1.  Because  it  went  to  prove  a  title 
different  from  that  set  up  by  the  plaintiff. 

The  act  of  assembly  requires  that  the  caveat 
should  express  "the  nature  of  the  right  on 
which  the  plaintiff  therein  claims  the  land." 

The  caveat  states,  that  he  claims,  **by  virtue 
of  a  survey,  made  on  the  entry  of  his  pre-emp- 
tion warrant,"  "for  Andrew  Cowan,  and  as- 
signed by  him  to  William  Dryden,  for  his"  (the 
plaintirs)  "use." 

The  proof  offered  was,  that  the  survey  and 
warrant  never  was  assigned  by  Cowan.  The 
plaintiff,  therefore,  wished  to  bring  proof  to  con- 
tradict his  own  allegations. 

The  jury  are,  by  the  land  law,  to  find  "such 
facts  as  are  material  to  the  cause,  and  not 
agreed  by  the  parties."  But  the  facts  offered  to 
be  proved,  were  forei^  to  the  cause. 

2.  Because  the  testimony  went  to  contradict 
and  folsify  a  record. 
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Aooordi^  to  the  uniform  decisions  of  tlie 
courts  in  A^entucky,  warrants,  entries  and  sur- 
veys are  matters  of  record,  as  much  as  the  pat- 
ent. The  records  produced  by  tiie  plaintaif 
show,  that  the  warrant,  entry  and  survey,  are 
in  the  name  of  Cowan,  and  that  Cowan  assigned 
to  Dryden,  and  that  Dryden's  heirs,  by  a  de- 
cree of  Garrard  county  court,  assi^ied  to  Bn- 
ford. 

The  facts  would  have  been  contradicted  by  the 
testimony  offered. 

But  if  the  plaintiff  could  be  permitted  to  in- 
validate or  falsify  the  record,  it  could  not  be 
done  on  the  trial  of  a  caveat,  which  is  intended 
as  the  means  of  trying  legal  rights  to  incipient 
titles ;  titles  which  are  on  their  passage  to  ma- 
turity.   Ante,  vol.  I,  p.  (ft.    It  is  a  proceeding 
in  derogation  of  the  common  law,  and  ought  to 
be  strictly  pursued.    If  Cowan  has  no  title,  or 
is  onljr  a  trustee,  this  inquiry  cannot  be  made  in 
the  trial  *of  a  caveat,  but  must  be  made  [*288 
in  equity.    Dryden's  heirs  cannot  be  bound  by 
such  an  ex  parte  inquiry;  and  they  are  inter- 
ested as  assignees  of  Cowan.    In  order  to  over- 
turn the  claim  of  Speed,  Wilson  must  have  had 
a  prior  existing  legal  right. 

3.  Because  the  witness  might  be  ultimately 
benefited  by  the  event  of  the  suit.     ' 

The  release  is  of  no  avail;  it  came  from  the 
wron^  quarter.  Cowan  ought  to  have  been  re- 
leased by  Dryden's  heirs  and  Buf<M*d. 

Cowan  is  interested  in  one  of  two  ways,  or  in 
both;  1st.  In  the  ultimate  goodness  of  the  title 
by  his  assignment;  or,  2d.  For  having  assigned 
that  to  which  he  had  no  daim.  If  Wils<m  pre- 
vails. Cowan  is  benefited,  because  the  title  which 
he  transferred  is  sanctioned  and  settled  by  the 
decision.  If  the  determination  of  a  cause  may, 
perhaps,  prevent  a  suit  agp^inst  the  witness,  he 
IS  inadmissible.    Esp.  N.  P.  705. 

As  to  the  correctness  of  excluding  Campbell's 
testimony,  there  can  be  no  doubt.  To  have  re- 
ceived it,  would  have  violated  that  known  rule, 
that  the  subscribing  witness  to  an  instrument 
must  be  produced.  This  rule,  it  is  true,  hs» 
some  exceptions,  but  none  that  will  include  this 
case.    Esp.  N.  P.  780. 

But  if  all  the  testimony  offered  had  been  ad- 
mitted, it  would  have  been  irrrelevant;  and 
would  have  been  bad  upon  demurrer.  At  the 
time  of  entering  the  caveat,  the  plaintiff  had 
no  right  in  law,  because  it  was  roistered  in  the 
name  of  Dryden.  At  the  time  of  the  decree,  it 
was  in  Buford,  under  the  decision  of  the  court 
of  Garrard  county. 

With  respect  to  the  2d  point  made  by  the 
plaintiff's  counsel,  viz.,  that  the  caveat  was  not 
dismissed  upon  the  merits,  so  far  as  relates  to 
the  plaintiff's  settlement  right,  he  is  probablv 
mistaken  in  point  of  fact. 

*The  judgment  of  the  court,  although  [*289 
not  altogether  full  and  formal  on  this  point, 
Justifies  the  inference  that  the  court  did  examine 
into  the  merits  of  that  claim.  Of  this,  however, 
the  court  here  will  judge  for  t^mselves,  upon 
an  inspection  of  the  judgment  itself,  as  stated 
on  the  record.  It  says  "the  court  being  now 
sufficiently  advised  of  and  concerning  the  prem- 
ises, is  of  opinion,  that  the  caveat  herein  be  dis- 
missed;" and  this  is  the  only  judgment  which 
could  have  been  given  against  the  plaintiff.  If 
the  judgment  had  been  for  the  oefendant,  it 
would  have  said  that  he  had  the  better  right. 
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Hu^lies,  fai  reply.  It  has  always  been  the 
practice  of  the  courts  in  Kentucky,  to  decide 
the  right  to  be  in  the  plaintiff  or  defendant, 
i^hen  the  decision  is  on  tne  merits. 

The , testimony  offered,  did  not  go  to  prore  a 
different  title  from  that  set  up  by  the  plaintiff; 
it  went  to  prove  his  all^ation  to  be  substan- 
tially true. 

The  process  by  caveat  is  a  summary  remedy, 
and  the  law,  by  directing  the  court  to  decide 
according  to  the  very  right  of  the  case,  gives  a 
chancery  jurisdiction.  In  case  of  a  caveat, 
there  can  be  no  legal  title.  It  is  a  process  giv- 
en expressly  to  prevent  a  legal  title. 

The  entry,  Ac,  are  not  matter  of  record.  It 
is  true,  there  appears  to  be  an  assignment  on  a 
paper  in  the  register's  office,  but  that  does  not 
make  the  assignment  a  record. 

Cowan  was  not  interested.  He  was  not  liable 
to  Dryden  if  the  assignment  was  a  forgery. 

Campbell's  testimony  was  the  best  evidence  to 
prove  the  fact  for  which  it  was  offered.  That 
of  the  subscribing  witness  might  be  the  best 
evidence  that  the  assignment  was  genuine,  but 
not  that  it  was  a  forgery. 
290*]  *The  judgment  was  not  upon  the 
merits,  and  there  is  nothing  in  the  record  from 
which  a  contrary  inference  can  be  drawn. 

February  14.  Marshall,  Oh,  J,,  delivered 
the  opinion  of  the  Court. 

In  this  case,  the  errors  assigned  are, 

1.  That  testimony  has  been  improperly  re- 
jected by  the  judge  of  the  district  court. 

2.  That  the  caveat,  as  to  that  part  of  the 
land  which  was  claimed  in  virtue  of  the  survey 
on  Wilson's  settlement  right,  was  improperly 
dismissed. 

The  caveat,  so  far  as  respects  the  claim  of 
Wilson,  in  virtue  of  the  survey  on  his  pre-emp- 
tion warrant,  thus  stated  his  title:  ''John 
Wilson  claims,  by  virtue  of  the  survey,  made 
on  the  entry  of  his  pre-emption  warrant,  for 
Andrew  Cowan,  and  assigned  by  him  to  Wil- 
liam Dryden,  for  his  use.'' 

The  pre-emption  warrant  issued  on  Wilson's 
oerticato  to  Andrew  Cowan,  as  assignee  there- 
of; the  survey  was  made  in  Cowan's  name,  and 
is  assigned  to  William  Dryden,  but  the  assign- 
ment does  not  purport  to  be  for  the  use  of  John 
Wilson. 

At  the  trial  the  plaintiff  offered  to  prove  that 
the  assignment  to  Cowan  was  made  in  trust  for 
liimself,  and  that  the  assignment  to  Dryden  was 
never  made  by  Cowan.  The  witness,  by  whom 
these  facts  were  to  be  substantiated,  was  Cowan 
himself.  He  was  objected  to  by  the  coimsel  for 
the  defendant,  as  incompetent,  and  the  ob- 
jection was  sustained  by  the  court.  To  this 
opinion  of  tne  district  judge,  an  exception  was 
taken,  and  the  question  proposed,  is  tne  comne- 
tency  of  Cowan  to  prove  the  fact,  that  he  never 
was  entitled  to  the  land  in  controversy,  and  did 
not  make  the  assignment  of  the  survey. 
291*]  *We  put  the  release  out  of  the  case, 
because  it  cannot  affect  the  interest  of  Cowan, 
if  he  had  any,  that  interest  being  a  liability  to 
the  person  appearing  to  be  his  assignee. 

Upon  a  consideration  of  this  fact,  and  its 
connection  with  a  caveat  brought  by  Wilson, 
the  witness  appears  to  the  court  to  stand  free 
from  any  possible  objection  on  the  part, of  the 
defendant.  It  would  not  appear  that  he  could 
derive  a  benefit  from  proving,  in  this  cause, 
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that  he  never  was  entitled  to  the  land  in  dis- 
pute, and  never  assigned  the  survey. 

But,  from  the  facts  proposed  by  the  plaintiff, 
which  were  before  the  court,  it  appears  that 
Dryden  had  sold  to  Buford,  for  whose  benefit 
this  caveat  was  really  brought;  and  it  is  alleged 
by  the  counsel  for  the  defendant,  that  if  the 
testimony  of  the  witness  would  establish  the 
right  of  those  who  might  ultimately  resort  to 
iiim,  imder  his  supposed  assignment,  and  such 
a  suit  would  be  prevented  by  a  decision  of  this 
caveat  in  favor  of  Wilson,  he  is,  therefore,  an 
incompetent  witness;  but  the  court  does  not 
perceive  that  this  conse<juence  would  flow  from 
Ihe  testimony ;  and  if  it  is  imagined  that  Cowan 
might  suspect  it,  this  would  constitute  an  ob- 
jection, rather  to  his  credit  than  his  competen- 
cy. Cowan,  therefore,  was  competent  to  prove 
the  facts  to  establish  which  his  testimony  was 
offered.  But  if  he  had  been  received,  and  had 
established  those  facts,  what  would  have  been 
their  amount?    They  are, 

"That  Cowan  never  did  purchase  the  said 
pre-emption,  did  not  make  the  entry  on  the  pre- 
emption warrant,  or  survey  it,  or  procure  it  to 
be  surveyed,  and  does  not  now,  nor  ever  did, 
claim  title  to  the  same. 

"That  the  plaintiff,  claiming  to  own  the 
land,  did  sell  it  to  William  Dryden,  who  sold 
the  same  to  William  Buford,  for  whose  benefit 
the  caveat  was  brought." 

These  are  the  facts  which  the  plaintiff  pro- 
posed to  prove,  and  which  are  stated  on  the 
record.  Had  they  *been  proved,  it  ap-  [*292 
pears  to  the  court  that  the  caveat  ought  to  have 
been  dismissed.  These  facts  do  not  support  the 
title  set  up  in  the  caveat. 

It  is  conceived  by  this  court»  that  the  state- 
ments  made  in  the  caveat  coudd  onlv  be  sup- 
ported by  an  assignment^  which,  on  the  face  of 
it,  purported  to  be  for  the  use  of  Wilson.  That 
an  assignment  made  to  Dryden,  whereby  the 
legal  ownership  of  the  survey  was  conveyed  to 
him,  although,  in  fact,  intended  for  the  benefit 
of  Wilson,  would  not  enable  Wilson  to  maintain 
a  caveat  in  his  own  name.  It  would  authorize 
him  to  use  the  name  of  Cowan,  but  not  to  pros- 
ecute the  suit  in  his  own  name.  If,  however,  a 
contrary  practice  has  been  firmly  established  in 
Kentucky,  the  court  would  be  very  im willing 
to  shake  that  practice.  But  in  this  case,  the  as- 
signment to  Dryden  was  not,  in  fact,  for  the 
use  of  Wilson,  but  of  Dryden  himself.  The 
testimony,  therefore,  if  received,  could  only 
have  defeated  the  plaintiff's  action.  It  cannot 
be  said,  therefore,  that  the  judge  has  erred  in 
dismissing  the  caveat,  as  to  tl^  part  claimed 
imder  the  pre-emption  warrant. 

But,  with  respect  to  so  much  of  the  caveat 
as  was  supported  by  the  survey  on  the  settle- 
ment right,  no  exception  of  form,  or  to  the 
testimony,  has  been  taken,  and  it  ought  not, 
therefore,  to  have  been  dismissed,  but  on  the 
merits.  On  this  point,  therefore,  there  is  error 
in  the  judgment  of  the  district  court,  for  which 
it  must  be  reversed. 

This  cause  came  on  to  be  heard,  on  the  tran- 
script of  the  record  of  the  proceedings  of  the 
court  for  the  district  of  Kentucky,  and  was  ar- 
gued by  coimsel;  on  consideration  whereof,  it 
Beema  to  the  court»  that  there  is  error  in  the 
judgment  of  the  district  court  in  this,  that  the 
caveat  entered  by  the  plaintiff  was  entirely  dis- 
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missed,  whereas  It  onght  to  have  been  decided 
on  its  merits,  so  far  as  respected  that  part  of 
the  land  which  was  claimed  by  the  plaintiff  un 
der  his  survey  of  four  hundred  acres.  It  is 
therefore,  considered  by  the  court,  that  the  said 
293*]  judgment  be  reversed  and  annulled ;  *and 
that  the  defendant  pay  to  the  plaintiff,  his 
oosts.  And  the  cause  is  remanded  for  further 
proceedings. 


BUDDICUM  «.  KIRK. 


Notice  of  the  time  and  place  of  taklnsr  a  deposi- 
tioo,  given  to  the  attorney  at  law  of  tne  opposite 
party,  is  not  such  notice  as  is  required  by  the  act 
of  Assembly  of  Virginia.  But  the  attorney  at  law 
may  agree  to  receive,  or  to  waive  notice,  and  shall 
not  afterwards  be  permitted  to  allege  the  want  of 
It. 

If  notice  be  given,  that  a  deposition  will  be  taken 
on  the  8th  of  August,  and  that  if  not  taken  in  one 
day,  the  commissioners  will  adjourn  from  day  to 
day  until  it  shall  be  finished ;  and  the  commission- 
ers meet  on  the  8th,  and  adjourn  from  day  to  day 
till  the  12th,  and  from  the  12th  to  the  19th.  when 
the  deposition  is  taken,  such  deposition  is  not  taken 
agreeably  to  notice. 

Upon  the  plea  of  pavment,  to  debt  on  bond,  it  is 
competent  for  the  defendant  to  give  in  evidence, 
that  wheat  was  delivered  to  the  plaintiff,  on  ac 
count  of  the  bond,  at  a  certain  price ;  and  that  the 
defendant  assigned  sundry  debts  to  the  plaintiff, 
part  of  which  were  collected  by  the  plaintiff,  and 
part  lost  by  his  Indulgence  or  negligence. 

An  assignment  of  debts,  and  balances  of  accounts 
cannot  be  pleaded  as  an  accord  and  satisfaction  to 
an  action  of  debt  on  a  bond. 
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RROR  to  the  circuit  court  of  the  District 
'i  of  Columbia^  in  an  action  of  debt  against 
the  defendant,  as  heir  at  law  of  the  obligor,  on 
a  bond  dated  the  20th  of  September,  1774,  con- 
ditioned to  pay  994i.  3«.  5d,  Virginia  currency, 
in  equal  installments,  at  six  and  twelve  months 
from  the  date  of  the  bond. 

The  defendant,  being  an  infant,  pleaded  by 
Archibald  M'Lain,  his  guardian. 

1.  Parent;  to  which  there  was  a  general 
replication  and  issue. 

2.  That  after  the  execution  of  the  bond,  viz., 
on  the  day  of  ,  1784,  at,  &c.  it  was 
accorded  and  agreed,  between  the  plaintiff  and 
the  said  James  Kirk,  (the  obligor,)  in  his  life- 
time, that  the  said  James  Kirk  should  assign, 
and  make  over  to  the  plaintiff,  all  the  balances 
of  money  due  to  the  said  James  Kirk,  and  one 
Josiah  Moffett,  arising  from  a  store  kept  by 
them  in  partnership,  in  the  town  of  Leesburgh, 
in  discharge  and  satisfaction  of  the  said  bond; 
and  that  the  said  James  ELirk  did  afterwards, 
on  the  day  and  year  last  mentioned,  at  the  town 
aforesaid,  pursuant  to  the  said  accord  and  agree- 
ment, assign  and  make  over  to  the  plaintiff, 
all  the  aforesaid  balances,  and  the  plamtiff  did 
then  and  there  receive  the  said  assignment  and 
transfer  of  the  said  balances,  in  satisfaction 
for  the  said  bond;  and  this  he  is  ready  to  veri- 
fy, &c. 

This  plea  was  adjudged  bad  on  general  de- 
murrer. 

294»]  •S.  "That  after  the  execution  of 
the  said  writing  obligatory,  the  plaintiff,  by  his 
certain  deed  of  release,  with  his  seal  sealed, 
which  said  deed  is  lost  and  destroyed  by  time 
and  acddenti  did  rdeaae  and  discharge  the  said 
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Tames,  in  his  lifetime,  and  his  heirs,  of  and 
'rom  the  payment  of  the  said  writing  obliga- 
tory, that  IS  to  say,  on  the  day  of  , 
in  the  year  1784,  at  the  county  aforesaid;  aad 
this  he  is  ready  to  verify." 

To  which  plea  there  was  a  general  replfcatiott 
xnd  issue. 

Upon  the  trial,  the  jury  found  both  the  is8i]e& 
if  fact  for  the  defendant,  and  the  plaintiff  took 
two  bills  of  exceptions. 

1.  The  first  stated,  that  the  defendant  offered 
in    evidence  the  deposition  of  Patrick  Cavan, 
tending  to  prove  that  wheat,  to  the  amount  of 
1662.  88.  10a.,  had  been  delivered  by  the  obligor 
to  the  plaintiff,  on  account  of  the  bond,   and 
sundry  debts  due  to  Kirk  and  Moffett  had  been 
assigned  to  the  plaintiff  in  full  discharge  of  the 
bond ;  and  that  the  plaintiff  had  indulged  some 
of    the   debtors   until   the   debts   were   barred 
by  the  statute  of  limitations.    That  notice  was^ 
given  to  the  plaintiff's  attorney,  that  the  depo- 
sition would  be  taken  on  the  8th  of  August,. 
1801,  and  if  not  taken  in  one  day,  that  the  c<»n- 
missioners   would    adjourn   from    day    to    day 
until  it  should  be  finished,  and  that  he  a^ee^ 
that  it  might  be  taken  on  that  day,  whether  he 
attended  or  not;  but  did  not  assent  or  object  to 
its  bein^  taken  on  any  other  day.    That   the 
commissioners,  to  whom  the  dedimus  was  direct- 
ed, met  on  the  8th  of  August,  1801,  and   ad- 
journed to  Monday  the  10th,  and  from  the  10th 
to  the  11th,  from  the  11th  to  the  12th,  and  from 
the  12th  to  the  19th,  when  the  deposition  was 
taken.    That  the  plaintiff's  attorney  did   not 
attend  on  the  8th,  or  any  of  the  other  days, 
and  had  no  notice  of  the  several  adjournments. 

That  the  defendant  also  offered  to  prove  by 
Archibald  M'Lain,  that  the  plaintiff's  attorney, 
after  the  deposition  was  taken,  read  it.  but 
did  not  then  object  •to  its  being  read  in  [*295 
evidence ;  and  that  the  said  Patrick  Cavan  died 
before  the  trial.  To  the  reading  of  this  deposi- 
tion the  plaintiff  objected,  but  the  court  suffered 
it  to  be  read. 

2.  The  2d  bill  of  exceptions  stated,  that  the 
plaintiff  prayed  the  court  to  instruct  the  jury,, 
that  the  defendant  was  not  entitled,  on  the  plea 
of  payment,  to  discount  the  bonds  and  notes 
assigned  to  the  plaintiff,  as  mentioned  in  the 
deposition  of  Cavan,  unless  it  should  appear  to 
the  jury  that  the  same  had  been  collected  by 
the  plaintiff;  which  instruction  the  court  re- 
fused to  give,  but  directed  the  jury,  that  the 
deposition  was  competent  evidence  to  be  offered 
in  proof  of  a  discoimt  on  the  plea  of  payment 

E.  J.  Lee,  for  the  plaintiff  in  error,  con- 
tended, 

1.  That  the  deposition  was  irregularly  taken, 
inasmuch  as  a  notice  to  take  a  deposition  on 
the  8th,  is  not  notice  to  take  it  on  the  19th ;  and 
aMough  notice  was  given,  that  if  the  deposi- 
tion was  not  taken  on  the  8th,  the  commis- 
sioners would  adjourn  from  day  to  day,  yet  in 
this  case,  they  adjourned  over  from  the  12th 
to  the  19th,  without  giving  new  notice.  Be- 
sides, the  notice  in  this  case  is  to  Hie  attorney 
at  lofWf  and  not  to  an  attorney  in  fact.  If  it  be 
said,  that  an  attorney  at  law  may  bind  his 
client,  by  an  agreement  relative  to  any  matter 
in  the  proceedings,  or  trial  of  a  cause,  yet,  the 
assent  of  the  attorney  only  went  to  the  taking 
the  deposition  on  the  8th  of  August,  and  not  on 
any  subsequent  day. 
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2.  It  was'  not  competent  for  the  defendant  to 
prove  that  assent,  by  the  testimony  of  Archi- 
oald  M'Lain,  who  was  his  guardian  of  record, 
4ind  answerable  for  costs. 

3.  The  matter  contained  in  the  deposition  was 
not  competent  evidence  upon  either  of  the  issues. 
It  certainly  was  not  evidence  of  a  release  under 
«eal;  and  the  assignment  would  not  be  a  pay- 
ment, unless  it  produced  the  money  to  the 
plaintiff.  If  any  thing  but  monepr  is  relied 
upon  as  satisfaction  of  a  bond,  it  must  be 
pleaded  by  way  of  accord  and  satisfaction,  and 
^96*]  not  *as  payment.  One  bond  cannot  be 
pleaded  in  discharge  of  another,  a  fortiori  can- 
not an  assignment  of  a  bond.  1  Burr.  9,  Rhodes 
V,  Barnes, 

Simms,  for  the  defendant. 

1.  If  the  plaintiff  had  not  notice  of  the  time 
of  taking  the  deposition,  it  was  his  own  fault, 
or  that  of  his  attorney.  The  attorney,  having 
received  and  acknowledged  notice  for  the  8th 
of  August,  was  bound  to  attend;  and  if  he  had 
attended,  he  would  of  course,  have  had  notice 
of  the  adjournment.  This  want  of  notice, 
therefore,  is  to  be  attributed  to  his  own  negli- 
gence. But  if  the  notice  was  insufficient,  the 
oourt,  under  the  circumstances  of  the  case,  did 
not  err  in  admitting  the  deposition.  When 
the  plaintiff's  attorney  read  the  deposition,  he 
<lid  not  object.  By  his  silence  he  lidled  the 
defendant  into  security,  at  a  time  when,  if  the 
objection  had  been  made,  he  might  have  cor- 
rected the  mistake,  by  giving  new  notice,  and 
taking  the  deposition  de  novo.  But  instead  of 
that,  he  concealed  his  objection  until  the  depo- 
nent was  dead,  and  when  he  knew  that  the 
defendant  would  totally  lose  the  benefit  of  his 
testimony.  In  such  a  case  the  court  will  say, 
that  the  silence  of  the  attorney  when  he  read 
the  deposition,  was  a  waiver  of  the  notice. 

2.  As  to  the  second  objection,  that  Archi- 
bald MoLain  was  not  a  competent  witness,  be- 
<»use  he  was  the  guardian  of  the  defendant. 
It  does  not  appear  upon  the  record,  that  the 
witness  was  the  same  Archibald  M'Lain,  who 
was  the  guardian.  And  besides,  it  appears, 
that  before  the  trial  the  defendant  himself  was 
of  age,  and  had  leave  to  appear  by  attorney. 

3.  As  to  the  objection,  that  the  matter  of 
the  deposition  was  not  competent  evidence  on 
the  issues.  The  court  did  not  say  it  was  com- 
plete proof  of  payment,  but  that  it  was  matter 
proper  to  be  left  to  the  jury  upon  the  plea  of 
payment,  and  from  which  a  payment  might 
be  inferred. 

297*]  •March  1.  Mabshall,  Ch. «/.,  delivered 
the  opinion  of  the  Court  to  the  following  effect : 

This  case  comes  up  on  two  bills  of  exceptions. 

1st.  As  to  the  notice  of  taking  the  deposition; 
and, 

2d.  As  to  its  applicability. 

1.  As  to  the  notice.  There  are  two  modes  of 
taking  depositions  imder  the  act  of  Congress. 
By  the  first,  notice  in  certain  cases  is  not  neces- 
sary, but  the  forms  prescribed  must  be  strictly 
pursued.  This  deposition  is  not  taken  imder 
that  part  of  the  act.  By  a  subsequent  part  of 
the  section,  depositions  may  be  taken  by  dedi- 
mus  potestatem,  according  to  common  usage. 
The  laws  of  Virginia,  therefore,  are  to  be  re- 
ferred to  on  the  subject  of  notice.  Those  lawi 
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do  not  authorize  notice  to  an  attorney  at  law. 
The  word  attorney,  in  the  act  of  assembly-, 
means  attorney  in  fact.  An  attorney  at  law  is 
not  compellable  to  receive  notice;  but  he  may 
consent  to  receive,  or  he  may  waive  it,  and 
shall  not  afterwards  be  permitted  to  object  the 
want  of  it.  But  this  deposition  was  not  taken 
agreeably  to  the  notice  received.  The  commis- 
sioners did  not  adjourn  from  day  to  day;  but 
passed  over  the  intermediate  time  between  the 
12th  and  the  19th  of  August. 

This  circumstance,  however,  is  not,  by  the 
court,  deemed  fatal,  under  the  particular  cir- 
cumstances of  this  case,  though  without  those 
circumstances  it  might,  perhaps,  be  so  consid- 
ered. The  agreement  that  the  deposition 
might  be  taken,  whether  the  attorney  were  pres- 
ent or  absent;  his  subsequent  examination  of 
the  deposition,  without  objecting  to  the  want 
of  notice,  and  the  death  of  the  witness,  were 
sufficient  groimds  for  the  defendant  to  believe 
that  the  objection  would  be  waived. 

2.  The  objection  to  the  competency  of  M'Lain 
is  totally  unfoimded,  as  it  does  not  appear  upon 
the  record  *that  he  was  the  guardian;  [*298 
and  especially,  as  the  defendsmt  became  of  full 
age  before  the  trial. 

3.  The  objection  to  the  applicability  of  the 
deposition  is  also  void  of  foundation.  For  al- 
though it  was  not  conclusive  evidence,  it  was 
ftill  admissible. 

The  court  is,  therefore,  of  opinion,  that  there 
is  no  error  in  the  judgment  below* 
Judgment  affirmed. 


DOUGLASS  &  MANDEVILLB 

V, 

M'ALLISTER. 


The  conrt,  open  a  jury  trial,  is  bonnd  to  give  an 
opinion,-  If  required,  opon  any  point  relevant  to  the 
Issue. 

In  estimating  damages  for  the  breach  of  a  con- 
tract to  deliver  flour,  the  jary  are  to  ascertain  the 
value  of  the  flour  on  the  day  when  the  canse  of 
action  arose.     Bemb. 


ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  assumpsit,  for 
not  delivering  flour  according  to  contract. 

The  transcript  of  the  record  contained  a  bill 
of  exceptions,  which  stated  that  the  plaintiff 
offered  in  evidence  the  following  writing,  ad- 
dressed by  the  plaintiff  below,  to  the  defend- 
ants, the  present  plaintiffs  in  error,  viz.: 

"Will  you  receive  my  flour  on  the  following 
terms,  viz.:  Whenever  a  load  of  flour  is  deliv- 
ered, should  any  cooperage  be  wanting,  you 
charge  it  to  the  wagoner,  and  deduct  it  from  the 
carriage.  You  will  credit  me  with  the  highest 
market  price  at  the  time  of  delivery,  and  note  it 
on  the  receipt;  and  any  balance  of  flour  that 
may  remain  in  your  hands  impaid  as  it  is  deliv- 
ered, you  will  pay  me  when  I  send  for  it,  or 
deliver  as  much  flour  as  is  coming  to  me,  at  my 
option.  It  is  understood,  that  in  case  the  flour 
is  delivered,  storage  is  to  be  allowed  or  diarged 
at  sixpence  per  barrel. 
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"Agreed.  Given  under  onr  handi,  Alexandria, 
April  27th,  1803. 

(Signed)  "Douola.ss  &  MANDEvnui. 

^JOHIT  M'AlUSTEB.'' 

299*1  *The  defendants  had  received  from 
the  plaintiff  408  barrels  of  flour  under  that  con- 
tract, and  the  plaintiff  made  his  election,  and 
demanded  the  fiour  of  the  defendants  on  the 
14th  of  October,  1803.  No  final  answer  was 
made  by  the  defendants  to  the  demand  till  the 
19th  of  November;  but  the  intermediate  time 
was  given  to  them  to  consider  of  the  demand, 
and  make  propositions  of  compromise.  No  com- 
promise being  made,  and  the  flour  not  being  de- 
livered, this  action  Was  commenced  on  the  21st 
of  the  same  month.  It  did  not  appear  that  any 
answer  was  given  to  the  plaintiff's  demand.  At 
the  trial,  the  plaintiff  offered  evidence  to  the 
jury  of  the  price  of  flour  on  the  19th  and  21st 
days  of  November,  the  price  being  the  same  on 
both  days,  and  contended  to  the  jury  only  for 
that  price.  Whereupon,  the  counsel  for  the  de- 
fendants prayed  the  court  to  instruct  the  jury, 
that  in  estimating  the  compensation  for  the  non- 
delivery of  the  said  flour,  they  should  be  gov- 
erned by  the  price  of  that  article  on  the  day  the 
plaintiff  signified  his  option,  and  made  his  de- 
mand under  the  contract,  to  have  the  flour  spe- 
cifically delivered  to  him;  and  further  prayed 
the  court,  in  case  the  aforesaid  instruction  was 
not  given,  to  direct  the  jury  by  what  rule,  in 
point  of  time,  they  are  to  take  the  price  of  flour 
in  the  estimation  of  the  damages,  sustained  by 
the  plaintiff,  by  reason  of  the  breach  of  the  con- 
tract. But  the  court  being  divided  in  opinion 
upon  those  points,  (two  judges  only  being  pres- 
ent,) did  not  give  the  instructions  as  prayed, 
wherefore  the  defendants  excepted,  &c. 

The  jury  found  a  verdict  for  the  plaintiff  for 
2,159  dollars  and  48  cents,  upon  which  judg- 
ment was  rendered  accordingly,  and  the  defend- 
ants brought  their  writ  of  error. 

The  question  before  this  court  was,  whether 
the  court  below  ought  to  have  given  the  instruc- 
tions prayed  for  by  the  plaintiffs  in  error. 

This  question  was  submitted,  without  argu- 
ment, by  Swann,  for  the  plaintiffs  in  error,  and 
£.  J.  Lee,  for  the  defendant. 
300*1  •February  17.  H^shall,  Ch,  J, 
The  error  complained  of  is,  that  the  circuit  court 
did  not  give  an  opinion  on  a  point  proposed. 
The  court  was  certainly  bound  to  give  an  opin- 
ion, if  required,  upon  any  point  relevant  to  the 
issue. 

It  appears,  from  the  facts  stated,  that  the 
cause  of  action  did  not  accrue  imtil  the  19th  of 
November,  when  the  negotiation  for  a  compro- 
mise was  broken  off.  A  tender  of  the  flour  at 
any  time,  after  the  14th,  and  before  the  19th, 
would  have  been  a  compliance  with  the  contract. 

As  the  plaintiff  claimed  no  more  than  the 
price  of  the  flour  on  the  19th,  and  as  the  refusal 
of  the  court  to  instruct  the  jury  did  not  alter 
the  verdict,  which  was  for  the  price  on  that  day, 
and  was  for  the  same  amoimt  as  if  the  opinion 
had  been  given,  there  is  no  error  of  whieh  the 
defendants  could  complain. 

JudgmmU  affirmed,  with  ootit. 
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SIMMS  AND  WISE  v.  8LACU1C. 

A  discharge  from  the  prison  mies  under  tli«  In- 
solvent  act  of  Virginia,  although  obtainod  by 
fraud,  is  a  discharge  In  due  course  of  law  ;  and  opaa 
such  discharge  no  action  can  be  sustained  upon  tlio 
prison  bounds  bond. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  debt  brought  by 
Slacum,  as  assignee  of  Charles  Turner,  aergeant 
of  the  court  of  Hustings  of  Alexandria,  upon  a 
prison  bounds  bond,  in  which  Simma  vras  tlie 
principal  and  Wise  the  surety. 

The  condition  of  the  bond  was  as  follows; 
''Whereas  Jesse  Simms,  in  gaol  and  custody,  by 
virtue  of  a  writ  of  capias  ad  aatisfacienduwt, 
sued  out  of  the  clerk's  office  of  the  court  of 
Hustings,  holden  in  Alexandria,  dated  the  12th 
day  of  August,  1800,  at  the  suit  of  George  Sla- 
cum, assignee  of  Charles  Turner,  sergeant  of  the 
court  of  Hustings  aforesaid,  for  the  sum  of 
1,285  dollars  and  46  *cent8,  including  [*301 
all  legal  costs  at  the  time  of  the  caption  afore- 
said, having  prayed  the  benefit  of  the  priscm 
rules,  as  laid  out  and  bounded  by  order  of  the 
court  of  Hustings  aforesaid,  and  having   ten- 
dered the  above  bound  Peter  Wise,  Junior,  as 
surety  for  the  same,  agreeable  to  an  act  of  the 
general  assembly  in  that  case  made  and  pro- 
vided. 

"Now,  if  the  said  Jesse  Simms,  do  wpII  and 
truly  keep  himself  within  the  prison  rules,  as 
laid  out  and  bounded  by  the  court  of  Hustings 
aforesaid,  and  from  thence  not  depart,  until  he 
shall  be  discharged  by  due  course  of  law,  or  pay 
the  aforesaid  sum  of  1,285  dollars  and  45  cents 
to  the  aforesaid  George  Slacum,  assignee  of 
Charles  Turner,  sergeant  aforesaid,  then  the 
above  obligation  to  be  void,  or  else  to  remain  in 
full  force,"  &0. 

The  pleadings  were  finally  brought  to  this 
issue,  whether  Simms  did  depart  from  the 
prison  rules  without  being  discharged  by  due 
course  of  lawT 

At  the  trial,  three  bills  of  exceptions  were 
taken  by  the  defendants;  but  the  only  question 
decided  by  this  court  arose  upon  the  third; 
which  stated,  that  after  the  execution  of  the 
bond,  Simms  was  discharged  by  a  warrant  from 
two  justices  of  the  peace,  under  the  authority 
of  the  insolvent  act  of  Virginia ;  and  that,  being 
so  discharged^  and  not  before,  he  departed  out 
of  the  rules.     The  plaintifif  offered  evidence  to 
prove  sundry  acts  of  fraud  committed  by  Simms,^ 
in  order  to  procure  the  discharge;  whereupon 
the  counsel  for  the  defendants  prayed  the  opin- 
ion of  the  court,  and  their  instruction  to  the 
jury,  that  if  they  should  be  of  opinion,  from  the 
evidence,  that  frauds  were  committed  individu- 
ally by  Simms,  in  obtaining  his  discharge,  but 
without  the  participation  of  the  magistrates 
who  granted  it,  and  without  the  participation 
of  Wise,  the  other  defendant,  such  frauds,  so 
committed  by  Simms,  could  not  so  far  vitiate 
or 'avoid  the  said  proceedings  under  the  insol- 
vent act,   and   the   discharge  so  obtained  by 
Simms,  as  to  charge  Wise,  in  this  action,  for  a 
breach  of  the  condition  of  the  bond,  by  reason 
of  Simms's  having  left  the  prison  rules  by  vir- 
tue of  such  discharge.    Which  instruction  the 
court  refused  to  give;  but  were  of  opinion,  and 
directed  the  jury,  that  if  they  should  be  of  opin- 
ion, from  the  evidenoeb  that  aoy  fraud  was  com- 


1800 


QoiUB  AVD  Wise  t.  Slaoum. 


301 


mitted  by  Sinuns  alone,  in  obtaining,  or  for  the 
802*]  purpose  of  ^obtaining,  the  said  warrant 
of  discharge,  though  without  the  concurrence  of 
either  of  the  magistrates,  or  of  Wise,  in  such 
fraud,  it  did  so  avoid  the  discharge  so  obtained 
by  Simms  as  to  char^  Wise  in  this  action  for 
a  breach  of  the  said  condition  by  reason  of 
Simms's  having  left  the  prison  rules  by  virtue 
of  such  a  void  discharge.  To  which  refusal  and 
instruction  the  defenc&nts  excepted. 

The  act  of  assembly  of  Virginia,  1792,  e.  67, 
concerning  the  county  courts,  s.  15,  P.  P.  86,^ 
authorizes  the  county  and  corporation  courts  to 
lay  out,  and  mark  the  ''boimds  and  rules"  of 
their  respective  prisons;  and  declares,  that 
'^every  prisoner  not  committed  for  treason  or 
felony,  giving  good  security  to  keep  within  the 
said  rules,  snail  have  liberty  to  walk  therein, 
out  of  the  prison,  for  the  preservation  of  his  or 
her  health,  and  keeping  continually  within  the 
said  bounds,  shall  be  adjudged  in  law  a  true 
prisoner." 

The  act  of  1792,  c.  79,  concerning  the  escape 
of  prisoners,  s.  2,  P.  P.  119,  provides,  that  if  a 
prisoner,  having  given  security  for,  and  ob- 
tained the  liberty  of,  the  prison  rules,  shall  es- 
cape and  go  out  of  the  same,  the  sheriff  shall 
immediately  apply  to  a  justice  of  the  peace  for 
an  escape  warrant  to  retake  the  prisoner,  and 
give  notice  thereof  to  the  creditor,  and  assign 
over  to  the  creditor  the  bond  taken  for  the  lib- 
erty of  the  rules,  who  shall  be  obliged  to  re- 
ceive the  same;  and  the  creditor  may  proceed 
to  take  his  debtor  upon  the  escape  warrant; 
and  if  he  be  retaken  and  committed  to  gaol,  the 
sureties  in  the  prison  rules  bond  shall  be  dis- 
charged; but  if  the  debtor  be  not  retaken  on 
the  warrant,  and  conunitted,  the  sureties  are 
liable  to  the  creditor.  And  the  sheriff  is  not 
liable,  unless  the  sureties  were  insufficient  when 
taken. 

By  the  1st  section  of  the  act,  the  escape  war- 
rant must  be  upon  the  oath  of  the  sheriff,  or 
some  other  credible  person. 

The  act  of  1793,  c.  151,  for  the  relief  of  in- 
solvent debtors,  P.  P.  303,  authorizes  two  jus- 
tices of  the  peace  to  discharge  insolvent  debtors, 
303*]  and  provides,  that  notice  *shall  be  given 
to  the  party  at  whose  suit  the  prisoner  is  in 
execution.  It  declares,  also,  that  the  warrant 
of  discharge  shall  be  sufficient  to  indemnity  the 
sheriff  against  any  action  of  escape.  And  that 
the  prisoner  shall  not  be  again  imprisoned  upon 
any  judgment  obtained  previous  to  his  taking 
the  oath,  unless  by  virtue  of  a  oa.  8a.  issued  by 
order  of  the  court  in  which  the  judgment  shall 
have  been  rendered. 

The  estate  of  the  insolvent  is  vested  in  the 
sheriff.  But  the  creditor  may,  on  scire  faoiaa, 
have  a  new  /f.  fa.  to  seize  any  property  which 
the  debtor  may  afterwards  acquire. 

C.  Lee,  for  the  plaintiffs  in  error.  A  pris- 
oner in  the  boimds  is  as  much  in  gaol  as  if  with- 
in the  walls  of  the  prison.  The  oath  of  the  in- 
solvent debtor  was  provided  as  the  guard 
against  fraud;  but  the  bond  is  only  a  substitute 
for  walls  to  the  prison  bounds.  As  to  the 
surety,  a  discharge  by  a  competent  authority  is 
oonclusive. 

1. — P.  P.  ts  used  In  this  book  as  a  reference  to 
Pleasant  &  Pace's  edition  of  the  laws  of  Virginia, 
r^  »>'»-'- '  in  1803.     8  vo. 
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The  warrant  of  discharj|[e  Is  an  indemnity  to 
the  sheriff,  whether  obtained  by  fraud  or  not. 
The  act  of  assembly  does  not  expressly  provide 
that  it  shall  indemnify  the  surety  as  well  as' 
the  sheriff,  but  he  is  within  the  same  reason. 

The  body  of  the  debtor  cannot  be  retaken,  un- 
less by  order  of  the  court,  on  proof  of  fraud.  In 
the  case  of  the  fraud  in  the  debtor  alone,  the 
remedy  of  the  creditor  is  not  by  an  escape  war- 
rant, but  by  a  new  oa.  aa.  against  his  person, 
or  a  /{.  fa.  against  his  goods. 

The  sheriff  is  bound  to  discharge  the  prisoner 
upon  receipt  of  the  warrant;  if  he  disobeys  it, 
he  is  liable  to  an  action  of  false  imprisonment; 
and  after  obeying  it,  he  cannot  go  before  a  jus- 
tice of  the  peace,  and  swear  it  was  an  escape, 
so  as  to  obtain  an  escape  warrant.  If  he  can- 
not firet  an  escape  warrant,  he  cannot  assign  the 
prison  rules  bond;  for  he  is,  by  the  act,  only 
authorized  to  assign  it  when  an  escape  has  ac- 
tually happened.  The  creditor  is  not  bound  to 
take  an  assignment;  nor  can  he  demand  it. 
When,  therefore,  the  debtor  is  discharged  by  a 
competent  authority,  the  obligation  of  the  bond 
ceases.  It  is  functus  officio;  the  surety  is  no 
longer  liable  for  an  escape,  and  is  *as  [*304 
much  discharged  as  if,  after  an  escape,  the  debt- 
or is  retaken  on  an  escape  warrant,  and  com- 
mitted to  gaol. 

The  act  of  assembly  did  not  intend  that  the 
bond  should  give  the  creditor  a  new  security 
for  his  debt,  or  to  place  him  in  a  better  situa- 
tion than  he  would  be  if  his  debtor  were  to  re- 
main within  the  stone  walls  of  the  gaol.  The 
bond  was  intended  for  the  ease  and  benefit  of 
the  debtor. 

If  the  bond  is  a  security  against  the  fraud  of 
the  debtor,  there  are  no  bounds  to  the  responsi- 
bility of  the  surety. 

The  words  "in  due  course  of  law,"  mean  by 
authority  of  law;  that  is,  by  a  competent  legsil 
authority. 

The  notice  required  by  the  act  to  be  given  to 
the  creditor,  is  to  enable  him  to  attend  and  show 
fraud  if  he  can.  But  if  the  surety  is  answerable 
for  fraud,  it  would  be  more  for  the  interest  of 
the  creditor  not  to  show  the  fraud  at  that  time, 
but  to  wait  until  it  has  had  the  effect  of  obtain- 
ing a  discharge. 

If  a  judgment  at  law  is  obtained  by  fraud,  it 
is  still  a  valid  judgment  until  reversed. 

Swann,  for  the  defendant  in  error.  In  Eng- 
land it  is  settled,  that  a  discharge  under  an  in- 
solvent act  must  be  free  from  fraud  or  collu- 
sion, and  in  every  respect  regular.  It  is  true 
that  the  warrant  of  discharge  is  prima  facie  ev- 
idence of  a  due  discharge,  and  throws  the  bur- 
den of  proof  of  fraud  upon  the  other  party. 
Esp.  N.  JP.  167,  245.  But  fraud,  when  proved,, 
will  "avoid  every  kind  of  act."  1  Burr.  395, 
Bright  v.  Eynou. 

In  order  to  guard  a  creditor  against  the  risk 
of  his  debtor's  escape,  when  allowed  the  liberty 
of  the  prison  rules,  the  law  requires  that  th& 
debtor  should  bind  himself  in  a  penalty,  and  if 
he  escapes,  he  is  as  much  liable  at  law  for  the 
penalty  as  his  surety  is,  and  the  surety  is  as 
much  bound  as  the  debtor.  The  one  is  bound 
exactly  as  the  other  is  bound.  If  the  penalty  is 
forfeited  as  to  one,  it  is  forfeited  as  to  the  other. 
Whatever  would  make  Simms  liable  upon  the 
bond,  would  make  Wise  equally  *liable.  [*305 
If,  tiien,  Simms  had  voluntarily  escaped,  he 
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would  have  been  liable  to  the  penalty  of  his 
bond.  But  a  discharge  obtained  by  fraud  and 
imposition  is,  as  to  him  at  least,  yoid;  other- 
wise you  permit  a  man  to  take  advantage  of  his 
own  fraua ;  for  if  the  discharge  is  valid,  it  puts 
an  end  to  his  obligation  upon  his  bond.  A  dis- 
charge obtained  by  fraud  is,  in  substance,  as 
much  an  escape,  as  if  the  prisoner  had  merely 
gone  off  in  disseise,  or  imposed  upon  his  gaoler 
by  a  borrowed  dress.  But  it  is  a  maxim  of 
law,  that  no  man  shall  gain  an  advantage  by 
his  own  fraud.  If  this  fraudulent  discharge 
dissolves  the  obligation  of  the  bond,  Simms 
sains  an  advantage  by  his  own  fraud;  there* 
fore,  the  fraudulent  discharge  cannot  dissolve 
the  obligation  of  the  bond.  If  the  obligation 
of  the  bond  be  not  dissolved  as  to  Simms,  it  is 
not  as  to  Wise,  for  both  are  equally  bound. 

But  the  words  of  the  condition  of  the  bond 
are,  that  Simms  shall  not  depart  therefrom 
''until  he  shall  be  discharged  by  due  course  of 
law."  A  discharge  obtained  by  fraud  and  im- 
position is  not  a  discharge  in  due  course  of 
law;  on  the  contrary,  it  is  a  perversion  of  the 
course  of  law;  the  law  is  turned  aside  from  its 
due  course.  Shall  Simms  be  permitted  to  say 
that  his  discharge,  groimded  on  falsehood,  fraud 
and  imposition,  is  a  discharge  in  due  course  of 
law.  If  Simms  cannot  say  it,  Wise  cannot  say 
it.  Wise  can  avail  himself  of  no  defense  at  law 
which  would  not  equally  avail  Simms. 

There  is  a  vast  difference  between  the  case  of 
the  sheriff  and  that  of  the  surety.  The  sheriff 
is  bound  to  obey  the  warrant.  All  he  has  to 
inquire  is,  whether  the  justices  had  jurisdic- 
tion. He  is  only  the  officer  of  the  law,  and 
bound  to  execute  all  lawful  precepts.  Not  so 
the  surety.  He  is  a  volunteer.  He  undertakes 
for  the  good  faith  of  the  debtor.  He  substitutes 
himself  in  his  place,  to  the  extent  of  the  penalty. 

It  is  not  necessary  that  the  sheriff  should 
swear  an  escape  before  he  can  assign  the  bond. 
It  is  true  he  cannot  oblige  the  creditor  to  take 
the  bond,  unless  an  escape  has  been  sworn  to; 
but  there  is  nothing  in  the  law  which  forbids 
the  sheriff  to  assign  the  bond,  or  tne  creditor  to 
receive  it  without  such  an  oath. 
306*]  •February  19.  Mabshaix,  Oh.  J,,  de- 
livered the  opinion  of  the  majority  of  the  court. 

This  case  depends  on  the  construction  of  an 
act  of  the  legislature  of  Virginia,  which  allows 
the  prison  rules  to  a  debtor  whose  body  is  in 
execution,  on  his  giving  bond,  with  sufficient 
security,  not  to  go  out  of  the  rules  or  bounds  of 
the  prison;  that  is  while  a  prisoner.  The  con- 
dition usually  inserted  is,  not  to  depart  there- 
from till  he  shall  be  discharged  by  due  course 
of  law,  or  shall  pay  the  debt.  The  act  further 
provides,  that  the  prisoner,  on  delivering  a 
schedule  of  his  property  on  oath,  to  a  tribunal 
constituted  for  the  purpose,  and  pursuing  cer- 
tain steps  prescribed  in  the  law,  shall  be  dis- 
charged, and  all  his  property  shall  be  vested  in 
the  sheriff,  for  the  benefit  of  the  creditors  at 
whose  suit  he  is  in  execution. 

In  the  case  at  bar,  the  forms  of  the  law  were 
observed,  and  a  certificate  of  discharge  obtained, 
after  which  the  debtor  departed  from  the  rules. 
Conceiving  this  discharge  to  have  been  obtained 
by  fraud,  the  creditor  brought  a  suit  upon  the 
bona,  and  the  court  instructed  the  jury,  that 
if  a  fraud  had  been  practiced  by  the  debtor, 
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although  neither  the  justices  who  gpranted  tlie 
certificate,  nor  the  security,  part<x>k  thereof, 
yet  it  avoided  the  discharge,  and  left  the  secu- 
rity liable  in  this  action.  To  this  opinion  the 
defendant's  coimsel  excepted,  and  upon  that  ex- 
ception  the  cause  is  before  this  court. 

The  certificate  of  discharge  may  be  granted 
cither  by  the  court  sitting  in  its  ordinary  char- 
acter for  the  transaction  of  judicial  business,  or 
by  two  magistrates  who  are  constituted  by  law 
an  extraordinary  court  for  this  particular  pur- 
pose. Whether  granted  in  the  one  mode  or  the 
other,  it  is  of  equal  validity.  In  either  case, 
the  judgment  of  aischarge  is  the  judgment  of  a 
court,  and,  as  such,  is  of  complete  obligation. 

The  judgments  of  a  court  of  competent  juris- 
diction, although  obtained  by  fraud,  have  never 
been  considered  as  absolutely  void;  and,  there- 
fore, all  acts  performed  under  them  are  valid, 
so  far  as  respects  third  persons.  A  *8her-  [*30T 
iff  who  levies  an  execution  under  a  judgment 
fraudulently  obtained,  is  not  a  trespasser,  nor 
can  the  person  who  purchases  at  a  sale  under 
such  an  execution,  be  compelled  to  relinquish 
the  property  he  has  purchased.    All  acts  per- 
formed imder  such  a  judgment  are  valid  acts; 
all  the  legal  consequences  which  follow  a  judg- 
ment are,  with  respect  to  third  persons,  pre- 
cisely the  same  in  one  obtained  by  fraud,  as  if 
it  had  been  obtained  fairly. 

When   the  person  who  has  oommitted   the 
fraud  attempts  to  avail  himself  of  the  act,  so  as 
to  discharge  himself  from  a  previously  existing 
obligation,  or  to  acquire  a  benefit,  the  judgment 
thus  obtained  is  declared  void  as  to  that  pur- 
pose; but  it  may  well  be  doubted  whether  a 
penalty  would  be  incurred,  even  by  the  person 
committing  the  fraud,  for  an  act  which    the 
judgment  would  sanction.    Thus,  if  a  debtor 
taken  on  mesne  process  escapes,  he  may  be  re- 
taken by  the  authority  of  the  sheriff,  and  if 
not  retaken,  the  sheriff  may  be  liable  for  an 
escape;  but  if  he  fraudulently  obtains  a  judg- 
ment in  his  favor,  in  consequence  of  which  he 
goes  at  large,  it  has  never  been  imagined  that 
the  sheriff  could  retake  him  on  suspicion  that 
the  judgment  was  fraudulent,  or  be  liable  for 
an  escape  on  the  proof  of  such  fraud. 

Thus  too,  where,  as  in  Virginia,  an  injunc- 
tion has  been  adjudged  to  discharge  the  body 
from  confinement,  if  a  debtor  in  execution,  by 
false  allegations,  obtains  an  injunction  whereby 
his  body  is  discharged  from  prison,  or  from  the 
rules,  it  has  never  been  conjectured  that  the 
injunction  thus  awarded  was  void,  and  the  acts 
performed  under  it  were  to  be  considered  as  if 
the  injunction  had  not  existed.    In  that  case,  it 
would  not  be  alleged  that  there  was  an  escape, 
and  that  the  security  to  the  bond  for  keeping 
the  rules  was  liable  for  the  debt,  because  the 
discharge  was  fraudulently  obtained;  but  the 
discharge  would  have  all  its  legal  effects,  in 
like  manner  as  if  no  imposition  had  been  prac- 
ticed on  the  judge  by  whom  it  was  granted. 

The  judgment  rendered  in  his  favor  may  not 
shield  the  fraudulent  debtor  from  an  original 
claim,  but  it  is  believed  that  no  case  can  be 
adduced,  where  an  act,  which  is  the  legal  con- 
sequence of  a  judgment,  has  in  itself  created  a 
new  responsibility,  even  with  respect  to  the 
party  *himself,  much  less  with  respoct  [*308 
to  third  peraon^  who  do  not  participate  in  tiw 
fraud. 
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It  would  seem,  then,  tipon  general  princij^les, 
that  a  debtor  who  has  depart^  from  the  prison 
rules  under  the  authority  of  a  judgment  of  dia- 
<bharge  granted  in  due  form  by  a  competent  tri- 
bunal, has  not  committed  an  escape,  even  to 
charge  himself,  much  less  a  third  person.  Such 
Ji  discharge  might  not  be  permitted  to  protect 
him  from  the  original  debt,  even  if  the  case  had 
not  been  particularly  provided  for  by  statute; 
but  the  act  of  departing  from  the  rules  after 
being  thus  dischar^d,  could  not  charge  him 
with  a  new  responsibility  to  which  he  was  not 
b^ore  liable,  much  less  will  it  impose  on  his 
security  a  liability  for  the  debt.  Departing 
from  tlie  rules,  after  being  discharged  in  due 
course  of  law,  is  not  a  breach  of  the  condition 
of  his  bond. 

This  opinion  receives  great  additional 
strength  from  those  arguments,  drawn  from  the 
objects  and  provisions  of  the  act,  which  have 
been  forcibly  uTf^ed  from  the  bar. 

The  objects  of  the  act  unquestionably  are, 
not  to  increase  the  security  of  the  creditor,  but 
to  relieve  the  debtor  from  close  imprisonment 
in  the  confined  gaols  of  the  country,  and  to  con- 
sult his  health,  by  giving  him  the  benefit  of 
fresh  air.  But  as  this  indulgence  would  furnish 
the  means  of  escaping  from  the  custody  of  the 
officer,  and  thereby  deprive  the  creditor  of  his 
person,  it  was  thougnt  necessary  to  gVLard 
against  the  danger  which  the  indulgence  itself 
oreated,  not  to  ffuard  against  dangers  totally 
unconnected  wiui  this  indulgence.  Security, 
therefore,  ought,  in  reason,  to  be  required 
against  a  departure  from  the  rules  without  a 
lawful  authority  so  to  do,  because  the  means  of 
auch  departure  were  furnished  by  being  allowed 
the  use  of  the  rules;  but  security  affainst  a 
fraud  in  obtaining  such  authority  need  not  be 
required,  because  the  means  of  practicing  that 
fraud  are  not  facilitated  by  granting  the  rules. 
They  may  be  used  by  a  debtor  in  close  gaol,  as 
flucoessfulUy  as  by  a  debtor  admitted  to  the 
rules. 

It  is  also  a  material  circumstance  in  the  con- 
struction of  the  act,  that  ample  provision  is 
309*]  made  for  the  very  case.  *A  new  capias 
may  be  awarded  to  take  the  person  of  the  debt- 
or. This  remedy  is  not  allowed  in  the  case  of 
an  escape;  and  it  is  strong  evidence  that  the 
legislature  did  not  contemplate  a  departure 
from  the  rules,  under  a  certificate  issued  by 
proper  author!^,  as  an  escape;  that  the  rem- 
edy given  the  creditor  is  competent  to  a  redress 
of  the  hijury,  replaces  him  in  the  situation  in 
which  he  was  before  it  was  committed,  and  is 
not  founded  on  the  idea  that  there  has  been  an 
•esoftpe. 

The  arguments  founded  on  the  provisions  re- 
specting the  property  of  the  debtor,  also  bear 
strongly  on  uie  case.  They  confirm  the  opin- 
ion, that  a  departure  from  the  rules,  under  a 
oertificate  of  discharge  granted  by  a  proper  tri- 
bunal, ought  not  to  be  considered  as  an  escape. 
So,  too,  does  that  provision  of  the  act  which 
req[uires  notice  to  the  creditor,  and  not  to  the 
eeeority. 

Without  leviewing  the  various  additional 
arguments  which  have  been  suggested  at  the 
bar,  the  court  is  of  opinion,  that  upon  general 
principles,  strengthened  by  a  particular  consid- 
eration of  the  act  itself,  a  departure  from  the 
mlee  under  such  an  authority  as  is  stated  in  the 
Cranch  3.  Vol.  2. 


proceedings,  is  not  an  escape  which  can  charge 
the  security  in  the  bond  for  keeping  the  prison 
rules,  although  that  authority  was  obtained  by 
a  fraudulent  representation  on  the  part  of  the 
debtor,  neither  the  magistrates  nor  the  security 
having  participated  in  that  fraud. 

There  is  error,  therefore,  in  the  instruction 
given  to  the  jury,  as  stated  in  the  third  bill  of 
exceptions,  for  which  the  judgment  is  to  be  re- 
versed, and  the  cause  remanded  for  further 
trial. 

Judgment  reversed, 

Patebson,  J.  As  to  the  third  exception, 
which  embraces  the  main  point  in  the  cause, 
my  opinion  differs  from  the  opinion  of  the 
majority  of  the  court,  and  accords  with  the 
direction  given  by  the  court  below.  The  con- 
dition of  the  bond  is,  "that  Simms  do  well  and 
truly  keep  himself  within  the  prison  rules,  and 
thence  not  to  depart  until  he  shall  be  discharged 
by  due  course  of  law,  or  pay  the  sum  of  1^85 
dollars  and  46  cents  to  George  Slacum, 
♦assignee,"  Ac.  The  act  that  will  not  [•310 
exonerate  the  principal  will  not  exonerate  the 
surety  from  tne  obligation  which  they  have 
entered  into;  for  the  surety  stands  on  the  same 
floor  as  the  principal,  and  assumes  the  like 
character  of  responsibility,  in  regard  to  the 
terms  specified  in  the  condition  of  the  bond. 
The  benefit  of  the  act  of  insolvency,  if  obtained 
by  fraud  or  perjury  on  the  part  of  Simms,  will 
be  unavailing,  and  his  going  beyond  the  limits 
of  the  prison,  in  consequence  or  under  color  of  a 
discharge,  thus  procured,  will  be  an  invalid  and 
unwarrantable  departure.  Fraud  infects  the  de- 
cision; and  the  legal  principle  is,  that  the 
fraudulent  person  shall  not  be  suffered  to  pro- 
tect himself  by  his  own  fraudulent  act.  If  he 
should,  then  a  judgment,  which  is  laid  in  fraud, 
will,  as  in  the  present  case,  operate  to  the  ex- 
tinction of  a  legal,  pre-existing  obligation  or 
contract.  But  a  discharge,  fraudulently  ob- 
tained, is  of  no  virtue;  of  no  operation;  and  is, 
in  truth  and  in  law,  no  discharge;  it  has  nei- 
ther legal  effect,  nor  even  legal  existence  as  to 
the  party  himself,  and  the  surety  who  stands  in 
his  shoes.  If  the  judgment  be  of  no  avail  as  to 
the  principal,  it  will  be  of  no  avail  as  to  the 
surety;  it  cannot  be  ineffectual  as  to  the  one, 
and  operative  as  to  the  other.  The  discharge 
must  be  legal  to  be  valid,  and  to  exonerate  the 
surety  from  the  special  condition  of  the  bond. 
The  judgment  itself  is  a  fraud  on  the  law;  and 
I  can  discern  no  difference  between  the  debtor's 
going  beyond  the  prison  bounds  voluntarily,  or 
under  color  of  a  judgment  so  obtained;  except 
that  the  latter  is  a  case  of  deeper  dye,  and  less 
excusable  in  a  legal  and  mor^  view  than  the 
former. 

Although  Simms  is  liable  to  be  imprisoned 
by  virtue  of  a  new  process,  yet  he  may  have 
gone  out  of  the  jurisdiction  of  the  court;  or  if 
not,  Slacum  will  be  deprived  of  the  benefit  of 
the  bond  which  Simms  and  Wise  executed 

The  sheriff  stands  on  different  ground;  for 
he  is  exonerated  from  all  liability,  by  an  express 
provision  in  the  statute.  Besiaes,  if  the  jusr 
tices  have  jurisdiction  of  the  subject,  and  should 
not  exceed  their  jurisdiction,  it  is  not  incum- 
bent on  the  sheriff  to  examine  into  the  regular- 
ity, fairness,  and  validity  of  their  proceedings 
and  judgment;  he  looks  at  the  instrument  of 
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811*]  discharge,  which,  emanating  *from  a 
competent  authority,  it  is  his  duty  to  obey.  But 
thougb  the  discharge  may  excuse  the  sheriff,  as 
an  officer  of  the  court,  it  will  not  excuse  the 
party,  nor  his  surety.  As  to  them,  it  is  inoper- 
ative and  of  no  legal  efficacy. 


) 


HARRIS 
JOHNSTON. 


An  action  cannot  be  maintained  on  an  original 
contract  for  goods  sold  and  deliyered,  hj  a  person 
who  has  received  a  note  as  conditional  payment, 
and  has  passed  away  that  note.  A  bill  oi  parcels 
delivered  by  I,  stating  the  goods  as  bought  of  D  and 
I,  is  not  conclusive  evidence  against  I,  that  the 
goods  were  the  joint  property  of  D  and  I ;  but  the 
real  circumstances  may  be  explained  by  parol. 

If  part  of  the  goods  were  the  sole  property  of 
D,  and  the  residue  the  sole  property  of  I,  and  if  I 
had  authority  from  D  to  sell  D's  part,  I  may  main- 
tain an  action  for  the  whole  in  his  own  name. 

An  indorsee  of  a  promissory  note,  payable  to 
order,  cannot,  in  Virginia,  maintain  an  action  at 
law,  upon  the  note,  against  a  remote  Indorser,  but 
he  may  in  equity. 


ERROR  to  the  circuit  court  of  the  District  of 
Coliimbia,  sitting  at  Alexandria,  in  an  ac- 
tion of  assumpsit,  for  goods  sold  and  delivered, 
and  money  had  and  received. 

The  defendant  pleaded  the  general  issue,  and 
upon  the  trial  took  two  bills  of  exceptions. 

The  first  stated  that  this  action  was  com- 
menced on  the  10th  of  July,  1801,  and  that  on 
the  trial  the  plaintiff  offered  evidence  of  the 
sale  and  delivery  of  goods,  to  the  amount  of 
2,149  dollars  and  33  cents. 

That  the  defendant  offered  in  evidence  a  bill 
of  parcels  of  the  same  goods,  rendered  by  and 
in  the  handwriting  of  the  plaintiff,  Johnston, 
amoimting  to  6441.  16«.  Virginia  currency,  con- 
taining a  particular  account  of  rum  and  su^r, 
beginning  with  these  words:  "Mr.  Theophilus 
Harris,  bought  of  Dimlap  &  Johnston,"  at  the 
foot  of  which  bill  was  the  following  receipt, 
signed    by    the    plaintiff:     ''Received  Messrs. 


Clingman  and  MagaVs  note  for  the  above  maoy 
payable  to  the  order  of  John  Towers,  or  ord», 
indorsed  by  John  Towers  and  Theophilus  Har- 
ris, payable  the  2d  April,  1798,  when  paid,  re- 
ceived in  full;"  which  bill  was  rendered  to  the 
defendant  by  the  plaintiff,  at  the  tinoie  of  the 
sale  and  delivery. 

The  defendant  farther  offered  evidence  to 
prove,  that  the  note  in  that  receipt  mentioned, 
was  delivered  to  the  defendant  with  the  blank 
indorsement  of  Towers,  and  by  the  defendant 
indorsed  in  blank  to  the  plaintiff,  at  the  time 
of  the  sale  and  delivery  of  the  goods,*and  [*812 
by  the  plaintiff  afterwards  indorsed  to  one 
John  Dunlap,  who,  on  the  19th  of  April,  1798^ 
brought  suit  thereon  against  the  present  de- 
fendant, Harris,  in  the  court  of  Hustings,  in 
the  town  of  Alexandria,  upon  his  indorsement, 
striking  out  the  name  of  the  plaintiff,  Johnston, 
and  filling  up  the  defendant  Harris's  indorse- 
ment with  a  direct  assignment  from  Harris  to 
Dunlap.  That  upon  that  suit  judgment  was 
rendered,  by  the  court  of  Hustings,  for  Dunlap 
against  Harris,  from  which  judgment  he  ap- 
pealed to  the  Dumfries  district  court,  where 
the  judgment  of  the  court  of  Hustings  was  re- 
versed,^ and  Dunlap  appealed  from  the  judg- 
ment of  the  district  court  to  the  court  of  ap- 
peals, where  the  judgment  of  the  district  ooun 
was  affirmed. 

The  defendant,  on  the  trial  of  the  present 
suit,  also  offered  evidence  to  prove  that  the  said 
John  Dunlap,  on  the  19th  of  April,  1798,  also 
commenced  suit  against  Towers,  upon  his  in- 
dorsement of  the  same  note,  which  suit  is  still 
pending  in  the .  court  below.  That  the  said 
John  Dunlap  is  the  same  Dunlap  whose  name 
is  mentionea  at  the  head  of  the  hill  of  parceh 
aforesaid,  and  who  is  still  living. 

Whereupon,  the  defendant  prayed  the  court 
to  instruct  the  jury,  that  upon  proof  of  these 

1. — It  was  understood  and  admitted  by  the  coaa- 
sel  on  both  sides,  that  the  Judgment  was  reversed 
because  the  court  was  of  opmion  that,  in  Virginia, 
the  holder  of  an  indorsed  promissory  note,  payable 
to  order,  caunot  strike  out  an  intermediate  blank 
indorsement,  and  fill  up  the  blank  indorsement  of  a 
remote  indorser,  with  an  order  to  pay  the  moner 
to  himself ;  and  that  the  holder  cannot  maintain  an 
action  against  any  of  the  parties  to  the  not^  bat 
his  own  immediate  indorser,  or  the  maker  or  the 
note. 


Note. — The  note  of  the  debtor  is  not  payment  of 
a  pre-existing  debt. 

Putman  v.  Lewis,  8  Johna  804. 

Cole  V.  Suckett,  1  Hill  516. 

Pequeno  v.  Taylor,  88  Barb.  875. 

B.  Riv,  Bk.  V.  Butterworth.  45  Id.  476. 

Combs  V.  Bateman,  10  Barb.  573. 

Murray  v.  Gouverneur,  2  Johns.  Cas.  488. 

Van  Steenburgh  v.  Hoffman,  15  Barb.  28. 

Tobey  v.  Barber,  5  Johns.  68. 
Where  debtor  has  given  his  negotiable  note  no  re- 
covet-y  can  be  had  on  original  debt,  without  sur- 
render of  note,  or  proof  It  is  lost.     Cases  cited 
above,  and 

Holmes  V.  DeCamp,  1  Johns.  84. 

Angel  V.  Felton.  8  Id.  149. 

Pintard  v.  Tackington,  10  Id.  104. 

Smith  V.  Lockwood,  Id.  876. 

Burdick  v.  Qreen,  15  Id.  247. 

Hughes  V.  Wheeler,  8  Cow.  77. 
If  negotiated,  or  agreed  to  be  payment,  it  maj  be 
payment     Under  some  circumstances  it  ia. 

Herring  v.  Sanger,  8  John.  Cas.  71. 

Van  Eps  v.  DiUaye,  6  Barb.  244. 

Parsons  v.  Gaylord,  8  Johns.  463. 

nih«»'>'>  V.  Toh*»y.  46  N.  Y.  637. 

Fitttbone  t.  Blackmar,  48  N.  Y.  689. 

Dayu»a  v.  TruU,  28  Wtnd.  845. 
4S0 


Note  of  third  person  for  existing  debt  is  not  pay- 
ment unless  by  agreement.     Cases  cited  above,  and 

Johnson  v.  Weed,  9  Johns.  310. 

Monroe  v.  Hoff,  5  Den.  360. 

Vail  V.  Foster,  4  N.  Y.  312. 

Lofsky  V.  Maujer,  8  Sand.  ch.  60. 

Noel  V.  Murray,  18  N.  Y.  (3  Kern.)  187. 

Crane  v.  McDonald,  45  Barb.  354. 

Young  V.  Stahelin.  84  N.  Y.  258. 

Bates  V.  Rosekraus.  87  N.  Y.  409. 

Davis  V.  Allen,  8  Comst.  168. 
Note  of  a  third  person  is  assumed  to  be  payment 
without  there  is  proof  to  contrary. 

Shaw  V.  Repub.  L.  Ins.  Co.  69  N.  Y.  286. 

And  cases  above  cited. 
N.  Y.  cases  where  note  has  been  held  to  be  pay- 
ment 

Conkling  v.  King,  10  N.  Y.  440. 

SL  John  V.  Purdy,  1  Sand.  9. 

Francia  v.  Del  Banco,  2  Duer,  188. 

Heidenheimer  v.  Lyon,  3  E.  D.  Smith  64. 

N.  Y.  S.  Bk.  V.  Fletcher,  5  Wend.  85. 

Rice  ?.  Dewey,  54  Barb.  455. 

Fisher  v.  Marvin,  47  Id.  159. 

Jamef^  v.  Uackley,  16  Johns.  278. 

Whitbeck  v.  Van  Ness,  11  Johns.  400. 

Breed  v.  Cook,  15  Id.  241. 

Bew  V.  Barber,  8  Cow.  27S.  _        .    _ 
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circamflCaBoei,  the  pl&iiitiff  could  not  recover  in 
this  action  for  ffo^ds  sold  and  delivered;  and 
that  from  the  bill  and  receipt,  given  as  afore- 
said, the  transaction  must  be  considered  as  a 
joint  contract.  Which  instruction  the  court  re- 
fused to  i^ve,  as  prayed,  but  directed  the  jury, 
that  the  bill  of  parcels,  before  mentioned,  is 
evidence  (but  not  conclusive)  of  a  joint  con- 
tract of  sale  for  the  rum  and  sugar;  and  that 
the  plaintiff  may  explain  the  transaction  by 
parol,  or  other  evidence,  to  prove  that  he 
318*]*wa8  the  sole  owner  of  the  sugar,  and  that 
the  said  Dunlap  was  the  sole  owner  of  the  rum, 
and  that  the  contract  for  the  sale  of  the  sugar 
was  made  with  the  plaintiff  in  his  own  right, 
and  that  the  contract  for  the  sale  of  the  rum 
was  made  with  him  as  agent  for  Dunlap.  But  if 
the  plaintiff  should  produce  no  such  explanatory 
evidence,  he  could  not  maintain  the  present  ac- 
tion. 

And  the  court  further  instructed  the  jury, 
that  if  they  should  be  satisfied  that  the  con- 
tract of  sale  was  made  with  the  plaintiff  alone, 
and  that  part  of  the  goods  was  the  sole  property 
of  the  plaintiff,  and  that  the  residue  was  the 
sole  property  of  Dunlap ;  and  that  the  plaintiff 
had  authority  from  Dunlap  to  sell  such  residue; 
then  the  plaintiff  had  a  right  to  recover  judg- 
ment in  this  action  against  the  defendant,  for 
the  whole  amoimt  of  the  goods  so  sold  and  de- 
livered ;  and  that  the  other  facts  stated  are  not 
sufficient  to  bar  the  plaintiff. 

The  2d  bill  of  exceptions  in  the  present  cause 
stated,  that  the  plaintiff  produced  a  witness, 
who  proved,  that  the  sale  of  the  jroods  was  made 
in  the  store  of  Dunlap,  where  the  goods  were 
deposited;  that  he  never  knew  Dimlap  to  claim 
any  title  to  the  sugar,  nor  the  plaintiff  to  the 
mm,  and  that  previous  to  the  sale,  Dunlap 
claimed  the  rum  as  his  separate  property,  and 
the  plaintiff  claimed  the  sugar  as  his  separate 
property;  and  that  Dunlap  requested  the  plain- 
tiff to  sell  the  rum  with  the  plaintiff's  sugar. 
Whereupon  the  defendant  prayed  the  court  to 
instruct  the  jury,  that  the  evidence  so  offered 
was  not  competent  to  contradict  or  explain  the 
purport  of  the  bill  of  parcels  and  receipt,  or  to 
show  that  the  plaintiff  sold  part  of  the  goods  as 
his  separate  property,,  and  the  residue  as  agent 
of  Dunlap ;  and  that  it  did  not  amount  to  proof 
of  such  several  property  and  agency,  ae  oould 


enable  the  plaintiff  to  recover  in  this  aetion, 
for  the  whole  of  the  goods  sold. 

Which  instruction  the  court  refused  to  give; 
but  instructed  the  jury,  that  the  declarations  of 
Dunlap,  or  of  the  plaintiff,  or  the  request  of 
either  of  them,  cannot  be  given  in  evidence, 
unless  the  defendant  was  present  when  such 
declaration  or  request  was  made. 

*A  verdict  being  rendered  for  the  [*814 
plaintiff,  the  defendant  moved  the  court  for  a 
new  trial,  which  was  refused,  and  the  court  or- 
dered the  clerk  to  deliver  up  to  the  defendant 
the  note  of  Clingman  &  Magaw,  indorsed  by 
Towers,  which  was  referred  to  in  the  receipt, 
and  which  was  filed  in  the  suit  of  Dimlap  v. 
the  present  defendant.* 

Upon  this  case  two  questions  arose. 

1st.  Whether  the  bill  of  parcels  was  con- 
clusive evidence  of  a  joint  contract  of  sale,  and 
of  the  joint  property  of  Dunlap  and  Johnston? 

2d.  Whether,  under  the  other  circumstances 
of  the  case,  the  plaintiff  could  recover  in  this 
action? 

C.  Lee  and  Jones,  for  the  plaintiff  in  error. 

1.  The  bill  of  parcels  is  written  evidence, 
purporting  a  joint  contract,  and  cannot  be  con- 
tradicted by  parol. 

The  action  ought  to  have  been  joint.  The 
bill  of  exceptions  does  not  state  any  evidence 
from  which  the  jury  could  infer  that  part  of 
the  goods  was  the  sole  property  of  one,  and  the 
residue  the  sole  property  of  the  other.  The  cir- 
cumstances offered  to  prove  that  fact  were  too 
slight  to  justify  the  inference,  and  the  court 
ought  to  have  instructed  the  jury  to  that  effect. 

2.  The  contract  which  arose  on  the  sale  of 
the  goods  has  been  changed  to  a  special  con- 
tract, to  pay  on  a  certain  condition,  viz.,  if  the 
plaintiff  shall  use  due  diligence  to  get  the 
money  on  the  note,  and  shall  not  succeed.  If 
the  plaintiff  n^otiates  the  note,  he  receives  its 
*value;  he  is  paid  for  the  goods  sold;  [*315 
he  has  received  satisfaction,  and  can  never  re- 
sort to  the  defendant,  imtil  the  note  is  returned 
to  the  plaintiff,  and  he  has  taken  it  up,  and 

1. — ^The  record  does  not  state  the  whole  order  of 
the  coart  apon  the  motion  for  a  new  trial.  The 
court,  upon  further  ar^niment  and  consideration, 
being:  doubtfnl  whether  the  plalntiif  could  support 
this  action  until  he  had  got  back  the  note  from 
Dunlap,  informed  the  plaintiff's  counsel  that  they 
would  grant  a  new  trial,  unless  the  plaintiff  would 
get  that  note,  and  return  it  to  the  defendant,  and 
also  obtain  a  releaBe  from  Dunlap  to  Harris  of  all 
right  of  action  for  the  rum  sold. 


( 


Where  note  of  tliird  person  is  falsely  represented 
as  good,  it  is  no  payment,  thou^rh  insolvency  was 
not  known :  certainly  not  where  it  is  known  to 
debtor. 

Wilson  V.  Force,  6  Johns.  110. 

Pierce  v.  Drake.  15  Id.  475. 

Roberts  v.  Fisher,  43  N.  T.  159. 

Duden  v.  Waitzfelder,  16  Hun,  337. 
Bill  or  note  only  operates  as  conditional  payment 
anless  there  is  an  agreement  or  implied  agreement 
otherwise. 

Wadlington  v.  Covert,  51  Miss.  681. 

Haines  v.  Pearce,  41  Md.  221. 

Sweet  V.  .Tames.  2  R.  I.  270. 

Nightingale  v.  Chaffee,  11  Id.  600. 

Blunt  v.  Walker,  11  Wis.  384. 

Coburn  v.  Odell,  80  N.  H.  (10  Foster)  540. 

Moses  V.  Trice.  21  Gratt.  Va.  556. 

Alfred  v.  Baker,  53  Ind.  279. 

Toung  V.  Hibbs,  5  Neb.  433. 

Edmond  t.  Caldwell,  15  Me.  340. 

Snow  V.  Perry,  9  Pick.  539. 

Doebling  v.  Loos.  45  Mo.  150. 

May  V.  Gamble.  14  Fla.  467. 

Mfltteson  v.  Ellsworth,  33  Wis.  488. 

Marshall  T.  Marshall,  42  Ala.  149. 
Grmnch  6. 


Middlesex  v.  Thomas,  20  N.  J.  Bq.  89. 
In  Maine  and  Mass.  presumption  is  that  note  Is 
payment.     This  may.  however,  be  rebutted. 

Parham  Sew.  Mach.  Co.  v.  Brock,  113  Mass. 

10.*i. 
Mil  liken  v.  Whitehouse,  49  Me.  527. 
Ward  V.  Bourne,  56  Id.  161. 
Perkins  v.  Cady,  111  Mass.  318. 
Carter  v.  Townsend,  1  Cliff.  TJ.  S.  C.  C.  1  (Me.) 
Palmer  v.  Elliott,  Id.  63  (N.  H.) 
The  Anna  v.  Kimball.  2  Id.  4.  (Mass.) 
Hudson  V.  Bradley,  Id.  130  (Id.) 
Baker  v.  Draper,  1  Id.  420  (Id.) 

Hill  v.  Sloan,  59  Ind.  182. 

Hutchinson  v.  Olcott,  4  Vt.  83. 

Wenut  V.  M.  S.  Co.  46  Vt.  460. 
The  rule  as  held  in  the  United  States  courts  Is 
that  of  most  of  the  states,  that  note  is  not  payment 
unless  such  was  intent  uf  parties. 

Peter  v.  Beverly,  10  Pet.  567,  532. 

Sheehy  v.  Mandevine.  6  Cranch  253. 

Wallace  v.  Agry,  4  Mason  336. 

The  Kimball,  8  Wall.  37. 

Bk.  of  U.  S.  V.  Daniel,  12  Pet.  82. 

Lyman  v.  Bk.  of  V.  S.  12  How.  225. 

451 


315  * 


SUFBEME  Ck>X7BT  OF  THB  UinTED  STATES. 


18M 


) 


offered  to  retuni  it  to  tbe  defendant.  Whatever 
would  prevent  the  plaintiff  from  recovering 
against  the  defendant  on  the  note,  would  equal- 
ly prevent  him  from  recovering  on  the  contract 
for  goods  sold  and  delivered.  The  present  suit 
was  c(Mnmenoed  while  suits  were  depending  on 
this  very  note,  by  Dunlap  against  the  present 
defendant,  and  by  Dunlap  against  Towers.  The 
defendant  cannot,  at  the  same  time,  be  answer- 
able upon  the  note  and  upon  the  original  ocm- 
tract  of  sale. 

The  order  which  the  court  made,  that  the 
plaintiff  should  deliver  up  to  the  defendlmt  the 
note  which  had  been  filed  in  the  case  of  Dunlap 
V,  Harris,  did  not  aid  the  judgment.  The  court 
had  no  authority  to  make  such  an  order;  the 
note  was  the  property  of  Dunlap,  and  not  of 
the  plaintiff.  But  the  note  was  of  no  use  to 
the  defendant.  It  was  barred  by  the  act  of  lim- 
itations, and  that  by  the  conduct  of  the  plaintiff. 

In  the  case  of  Kearslake  v,  Morgan,  6  T.  R. 
513,  it  is  admitted  by  the  counsel  on  both  sides, 
that  if  a  negotiable  note,  given  for  a  prior  sim- 
ple contract  debt,  be  indoned  over  by  the  plain- 
tiff, and  is  outstanding,  the  plaintiff  cannot  re- 
cover upon  the  original  contract.  In  the  pres- 
ent case,  it  must  be  presumed  that  the  plaintiff 
received  value  for  tne  note  when  he  passed  it 
to  Dunlap,  and  it  does  not  appear  that  he  has 
ever  been  obliged  to  refund. 

Swann,  £.  J.  Lee,  and  Simms,  contra.  It 
does  not  appear  that  the  note  was  not  returned. 
But  this  court,  in  the  case  of  Clarke  d  Young, 
ante,  vol.  1,  p.  181,  had  decided  that  it  is  not 
necessary,  in  such  a  case,  to  return  it.  So  in  the 
case  of  Puckford  v.  Mawwell,  6  T.  R.  53,  the 
court  said,  that  "in  cases  of  this  kind,  if  the 
bill,  which  is  given  in  payment,  do  not  turn 
out  to  be  productive,  it  is  not  that  which  it 
purports  to  be,  and  which  the  party  receiving 
it  expects  it  to  be,  and,  therefore,  he  may  con- 
sider it  as  a  nullity,  and  act  as  if  no  such  bill 
had  been  given  at  all."  The  same  point  is 
316*]  *also  decided  in  1  Esp.  Rep.  5,  and  7 
T.  R.  64,  Oioenson  v,  Morse. 

The  question  of  negligence  does  not  arise  in 
this  case.  The  reason  of  the  admission  in  the 
case  of  KearaUike  v.  Morgan,  that  if  the  note 
was  outstanding,  the  plaintiff  oould  not  recover, 
upon  the  original  cause  of  action,  is,  that  the 
defendant  would  be  liable  to  be  sued  upon  it. 
The  words  are,  "if  he  may  be  sued  upon  it  by 
a  third  person.**    But  here  the  record  itself 


shows  that  Harris  could  not  be  sued  upon  K  bf 
a  third  person,  bein^  only  liable  to  the  present 
plaintiff,  who  was  his  immediate  indorsee,  thai 
point  having  been  decided  in  the  court  of  ap- 
peals in  Virginia,  upon  this  very  note.  As, 
therefore,  Harris  is  liable  upon  the  note  to  the 
present  plaintiff  only,  and  as  he  will  not  be  li- 
able to  him  on  the  note,  in  case  he  recovers  in 
the  present  action,  it  is  the  same  tiling  as  if 
the  note  had  been  taken  up  by  the  pGiintiff, 
and  ready  to  be  delivered  to  the  defencUuit. 

Jones,  in  reply,  admitted,  that  modem  de- 
cisions have  laid  down  the  law  broadly,  that  if 
the  note  or  bill  is  not  honored,  it  is  of  no  avail : 
but  it  is  otherwise,  if  the  note  or  bill  be  nego- 
tiated; it  is  then  a  payment  until  returned. 

In  the  case  of  Young  do  Clarke,  the  plaintiff 
had  not  negotiated  the  bill,  and  the  parties  an- 
swerable to  Clarke  were  insolvent. 

The  liability  of  the  defendant  to  a  suit  by  a 
third  person,  on  the  note,  is  not  the  only  ground 
of  the  opinion  in  Kearslake  v,  Morgan,  Another 
ffround  is,  that  the  defendant  may  have  the 
benefit  of  the  note  against  the  parties  answer- 
able to  him. 

But,  if  the  present  defendant  is  not  liable  to 
be  sued  on  the  note  in  the  name  of  a  third  per- 
son, yet  Dunlap  may  sue  him  upon  it,  in  the 
name  of  Johnston.* 

♦February  19.  Mabshaix,  CK  /.,  £•317 
delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  two  exceptions  takes 
to  opinions  given  in  the  circuit  court. 

The  plaintiff  in  the  court  below  had  sold  to 
the  defendant  in  that  court,  certain  goods, 
wares  and  merchandise,  of  which  he  had  given 
him  a  bill,  headed  with  the  words,  "Mr.  Ilie- 
ophilus  Harris  bought  of  Dunlap  dt  Johnston," 
oo.  At  the  foot  of  this  bill  of  parcels  was  the 
following  receipt:  "Received  Messrs.  dinsmaa 
k  MagaVs  note  for  the  above  sum,  paynble  to 
the  order  of  John  Towers  or  order,  indorsed  by 
John  Towers  and  Theophilus  Harris,  payabls 
2d  April,  1798,  when  paid,  received  in  full." 

This  note  was  indorsed  in  blank  by  the  ds- 

1. — ^Marshall,  OK  J.  Not  If  Johnston  recovers 
in  the  present  suit. 

Jones.  But  if  Dunlap  has  a  right  to  the  note,  he 
maj  sue  in  equity,  and  payment  by  Harris  to  John- 
ston would  not  be  a  bar. 

Marshall,  Oh.  J.  True.  We  shall  consider 
that  point.  I  have  always  been  of  opinion,  that  is 
such  cases  a  suit  in  chancery  can  oe  supported; 
though  I  do  not  recollect  any  case  in  which  the 
point  has  been  decided. 


Sutton  V.  Albatross,  1  PhU.  428. 

Allen  V.  King,  4  McLean  128. 

Maze  V.  Miller,  1  Wash.  C.  C.  828. 

Parker  v.  U.  S.,  Pet  C  C.  262. 

U.  8.  V.  Clarke.  Hemnst  815. 

Blley  V.  Anderson,  2  McLean  689. 

Dennston  r.  Imbrle.  8  Wash.  C.  C  m9, 

Douglas  V.  Reynolds,  7  Pet  118. 
There  are  many  other  cases  in  varions  states,  but 
It  is  impossible,  within  the  limits  of  a  note,  to  cite 
them  an  or  to  draw  the  distinctions  between  them. 
Note  is  not  payment;  it  merely  postpones  time 
of  payment  of  old  debt  until  a  default  be  made  in 
the  payment  of  the  note.  ^^  ^   ^  ..  «  ..    a« 

CM  V.  Mundal.  1  Salk.  124  8.  C.  S^Salk.  68. 

Kearslake  v.  Morgan,  6  Term  B.  618. 

Pnckford  v.  Maxwell,  6  Id.  62. 

Owenson  v.  Morse,  7  Id.  66. 

Stedman  ▼.  Gooch,  1  Bsp.  8.      _  ^  _  „     ..^ 

Ward  V.  Brans,  2  Baym.  928  8.  C.  2  Salk.  442. 

Drake  v.  Mitchell.  8  Bast  251. 

Brown  T.  Watti^  I  Taunt  858. 
45B 


Negotiable  note  of  third  person  not  indorsed  bar 
debtor,  is 

Bmly  V.  Lgre,  16  Bast  7.  per  Bayley,  J. 
As  to  checks  and  bills  of  exchange  as 


see 


Mehlberg  v.  Tisher,  24  Wis.  607. 
Majrnard  v.  Johnson,  4  Ala.  116. 
Camp  V.  Guellett  7  Ark.  624. 
Rowe  V.  Collier,  26  Tex.  (Supp.)  26X 
Arnold  V.  Sprague,  84  Vt  402. 
Wemet  v.  Lime  Co.  46  Id.  458. 
8wett  V.  Titus,  67  Barb.  827. 
Kermeyer  v.  Newby.  14  Kana  164. 
Lame  v.  Cloud,  22  Qratt.  (Va.)  618. 
Stevens  v.  Park,  78  111.  887. 
Phillips  V.  Bullard,  68  Ga.  266. 
First  Nat  Bk.  v.  Leach.  52  N.  T.  866.      ^  ^^ 
Andrews  v.  Ger.  Nat  Bkn  9  Heisk  (Tenn.)  HI. 
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fendant  in  error,  and  a  suit  was  instituted  upon 
it  by  Dunlap  against  Harris,  in  which  suit  he 
ultimately  failed,  it  being  the  law  of  Virginia, 
that  on  a  note  an  action,  by  the  indorsee  can 
only  be  maintained  against  the  drawer,  or  his 
immediate  indorser. 

The  defendant  below  objected. 

1st.  That  the  bill  of  parcels  was  conclusive 
evidence  of  joint  property  in  the  goods  sold  and 
delivered,  and,  therefore,  that  the  action  was 
not  maintainable  in  the  name  of  Johnston  alone. 

2d.  That  no  action  was  maintainable  on  the 
original  contract,  the  plaintiff  below  having  in- 
dorsed the  note  mentioned  in  the  receipt,  and 
not  having  reacquired  any  property  in  it,  so  as 
to  be  able  to  restore  it  to  Harris. 

No  laches  are  imputed,  or  are  imputable,  to 
the  holder  of  the  note. 

318*]  *Both  these  points  were  decided  against 
the  defendant  below,  and  a  judgment  was  ren- 
dered against  him,  ftom  which  he  has  appealed 
to  this  court. 

On  the  first  point  the  court  is  of  opinion  that 
there  is  no  error.  The  written  memorandum 
was  not  the  contract,  and  was  only  given  to 
show  to  what  object  the  receipt  at  its  foot  ap- 
plied. It  is  not,  therefore,  a  bar  to  a  disclosure 
of  the  real  fact;  it  is  not  conclusive  evidence  of 
joint  ownership  in  the  property  sold,  and  of  a 
joint  sale,  but  will  admit  of  explanation.  The 
court,  therefore,  did  not  err  in  allowing  explan- 
atory evidence  to  go  to  the  jury,  nor  in  allowing 
the  jurv  to  iudge  of  the  weight  of  that  evidence. 

On  the  2a  exception,  the  material  point  to  be 
decided  is,  whether  an  action  can  be  maintained, 
on  an  original  contract  for  goods  sold  and  de- 
livered, by  a  person  who  has  received  a  note  as 
a  conditional  payment,  and  has  passed  away 
that  note. 

Upon  principle,  it  would  appear  that  such  an 
action  could  not  be  maintained.  The  indorse- 
ment of  the  note  passes  the  property  in  it  to  an- 
other, and  is  evidence  that  it  was  sold  for  a 
Taluable  consideration. 

If,  after  such  indorsement,  the  seller  of  the 
goods  could  maintain  an  action  on  the  original 
contract,  he  would  receive  double  satisfaction. 

The  case  cited  from  5  Term  Reports  appears 
to  be  precisely  in  point.  The  distinction  taken 
by  the  counsel  tor  the  appellee,  that  in  this  case 
Harris  can  never  be  sued  on  the  note  is  not  so 
substantial  as  it  is  ingenious.  Harris  has  a 
right  to  the  note,  in  order  to  have  his  recourse 
against  his  indorsee,  and  Johnston  has  not  a 
right  to  obtain  satisfaction  for  the  goods  from 
Harris,  while  he  is  in  possession  of  the  satis- 
faction received  from  Dunlap.  In  the  case 
S noted  from  Dumford  &  East,  tlie  liability  of 
be  defendant  to  an  action  from  the  actual 
holder  of  the  note,  is  not  the  sole  ground  on 
which  a  disability  to  sue  on  the  original  con- 
tract was  placed.  That  disability  was  also  oc- 
310*]  casioned  *by  the  obvious  injustice  of  al- 
lowing to  the  same  person  a  double  satisfaction, 
and  of  withholding  from  the  debtor,  who  had 
paid  for  the  note  before  he  could  indorse  it,  and 
who  would  be  compelled,  by  the  judgment,  to 
pay  for  the  goods,  on  account  of  which  he  had 
parted  with  it,  the  right  of  riesortinff  to  his  in- 
dorser. But»  if  it  was  indispensaUe  to  show 
that  Dunlap  has  a  remedy  against  Harris,  it  is 
supposed  that  the  holder  ol  a  note  may  incon- 
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testably  sue  a  remote  indorser  tn  chancery,  and 
compel  payment  of  it. 

The  case  of  Young  d  Clarke,  decided  in  this 
court,  does  not  apply,  uecause,  in  that  case,  the 
plaintiff  below  had  not  parted  with  his  property 
in  the  note. 

The  court  does  not  think  that  the  order  (made 
after  the  judgment  was  rendered)  for  the  rendi- 
tion of  the  note  to  the  defendant  below,  can  cor- 
rect ^e  error  committed  in  misdirecting  the 

The  judgment  is  to  be  reversed,  for  error  in 
directing  the  jury  that  the  action  was  main- 
tainable on  the  original  contract,  after  the  note 
received  as  conditional  payment  had  been  in- 
dorsed. 


DIXON'S  Bjcecutori 

17. 

RAMSAY'S  Executors. 


An  ezecntor  cannot  maintain  a  suit  in  the  Dis- 
trict of  Columbia,  upon  letters  testamentary, 
granted  in  a  foreign  countrv. 

All  rights  to  the  testator ^b  personal  property  axe 
to  be  regulated  bv  the  laws  of  the  country  where 
be  lived ;  but  suits  for  those  rights  must  be  gov- 
erned by  the  laws  of  that  country  In  which  the 
tribunal  is  placed. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  upon  a  judgment  in  favor  of  the 
defendants,  upon  a  general  demurrer  to  their 
plea,  which  (after  oyer  of  the  plaintiffs'  letters 
testamentary)  stated,  that  the  defendants'  tes- 
tator, at  the  time  of  making  tne  promises,  &c, 
and  from  thence,  always,  imtil  his  death,  re- 
sided in  the  town  of  Alexandria,  in  the  county 
of  Alexandria,  in  the  District  of  Columbia,  and 
that  the  defendants  have  always  resided  in  the 
same  town,  and  that  the  plaintiffs  have  not  ob- 
tained probate  of  the  said  letters  *testa-  [*320 
mentary,  at  any  place  within  the  District  of 
Columbia,  or  the  United  States  of  America. 

E.  J.  Lee,  for  the  plaintiffs  in  error.  The 
question  is,  whether  the  plaintiffs  must  take  out 
letters  testamentary  in  the  District  of  Columbia 
before  thev  can  maintain  an  action  as  executors. 

There  is  nothing  in  the  laws  of  Virginia 
which  requires  that  letters  testamentary  should 
be  there  taken  out  upon  a  foreign  will,  provided 
they  have  been  taken  out  in  the  country  where 
the  testator  lived  and  died.  The  14th  section 
of  the  act  of  Virginia,  P.  P.  162,  relates  only 
to  the  title  to  lands  under  a  will. 

If,  then,  there  is  nothing  reouired  by  the  laws 
of  Virginia,  the  right,  and  the  powers  of  the 
executors,  depend  upon  the  rules  of  the  civil 
law,  and  the  law  of  that  country  of  which  the 
testator  was  a  subject. 

By  the  law  of  England,  an  executor  may  com- 
mence suit  before  the  probate.  1  Com.  IMjar.  2 
Bac.  Abr.  413. 

The  very  naming  of  an  executor  is  a  disposi- 
tion to  him  of  all  the  testator's  personal  estate, 
for  he  comes  in  loco  teatatoris,  and  is  entitled  to 
the  surplus,  after  payment  of  debts  and  legacies. 
2  Bac.  Abr.  423.  He  derives  all  his  power,  not> 
like  an  administrator,  from  the  government  of 
the  country,  but  from  the  will  of  his  testator. 

The  debts  due  to  the  estate  follow  the  person 
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of  the  creditor,  not  that  of  the  debtor,  and  the 
disposition  of  them  is  to  be  eovemed  by  the 
laws  of  that  country  of  which  the  testator  was 
a  subject.  2  Bos.  &  Pull.  229,  230,  Bruce  v. 
Bruce;  3  Ves.  Jun.  200,  Bempde  v,  Johnston; 
Appendix  to  CJooper's  Bankrupt  Law,  29,  Ba- 
bille's  Opinion;  Vat.  b.  2,  c.  3,  s.  8,  109,  110, 
111;  3  Dall.  370,  377,  (note;)  4  T.  R.  184,  175, 
Hunter  v,  Potta. 

The  case  of  Fenwick  v.  Sears,  ante,  vol.  1,  p. 
259,  was  that  of  an  administrator  who  derives 
his  whole  authority  from  the  laws  of  the  place ; 
it  therefore  cannot  decide  the  present  case, 
which  is  that  of  an  executor  who  derives  his 
321*]  whole  authority  from  the  will  of  his  *  tes- 
tator. That  case,  too,  was  decided  under  the 
peculiar  laws  of  Maryland,  which  differ  from 
those  of  Virginia  upon  this  subject.  By  the 
law  of  Maryland,  1798,  c.  101,  s.  4,  no  alien  can 
be  an  executor  or  administrator. 

But  it  is  said  that  the  rights  of  creditors  re- 
quire that  the  executor  should  give  security  for 
the  faithful  administration  of  the  estate.  But 
this  would  be  of  no  avail,  if  the  execuior,  after 

flving  security,  should  choose  to  return  to 
ngland.  For,  according  to  the  decision  of  the 
court  of  appeals  of  Virginia,  in  the  case  of  Bay- 
lor's Executors,  a  creditor  cannot  maintain  an 
action  against  the  sureties  of  an  executor,  until 
he  has  proved  his  debt  by  an  action  and  judg- 
ment against  the  executor,  and  proved  a  devas- 
tavit also,  by  a  suit.  But  he  can  never  get  a 
judgment  against  an  executor,  who  is  not  found 
in  the  state;  and,  consequently,  can  never  have 
judgment  against  the  surety.  But  if  an  execu- 
tor be  absent,  the  creditor  may,  in  'chancery, 
attach  the  assets.  A  voluntary  payment  to  an 
executor  without  letters  testamentary,  in  Vir- 
ginia, is  good.  Why,  then,  should  not  the  ex- 
ecutor be  permitted  to  sue? 

If  no  purpose  of  justice  is  to  be  answered  by 
refusing  the  right  to  sue ;  and  if  it  is  not  refused 
by  the  positive  laws  of  Virginia,  a  strong  argu- 
ment may  be  drawn  from  the  inconvenience  of 
obliging  an  executor  to  procure  letters  testamen- 
tary in  every  state  in  the  union,  and,  perhaps, 
for  very  trifling  debts. 

Swann,  contra.  The  case  of  Fenwick  v.  Sears 
lias  settled  the  question,  as  to  a  foreign  admin- 
istrator. In  what  does  that  differ  from  the  case 
of  a  foreign  executor?  It  is  said  that  the  latter 
derives  his  authority  from  the  will,  which  is  a 
universal  title.  But  the  authority  under  the 
will  is  inchoate,  until  completed  by  the  probate, 
and  is  limited  to  a  very  few  acts.  It  is  certain 
that  an  executor,  before  probate,  cannot  obtain 
a  judgment.  The  ordinary  in  England,  and  the 
court  in  Virginia,  may  refuse  an  executor,  who 
is  under  a  disability;  for  example,  an  alien 
enemy;  an  infant  under  seventeen;  an  idiot, 
322*]  &c.  Until,  therefore,  he  is  *received, 
his  capacity  to  act  is  not  decided  by  the  only 
competent  tribunal. 

In  England,  the  ordinary  cannot  require  se- 
curity from  an  executor.  2  Bac.  Abr.  376,  377. 
It  can  only  be  done  by  the  court  of  chancery 
considering  him  as  a  trustee,  when  there  is 
good  ground  to  apprehend  his  wasting  the  es- 
tate. In  Virginia,  the  interest  of  creditors,  leg- 
atees and  distributees,  is  attended  to.  Yet 
their  interest  might  be  destroyed,  if  the  execu- 
tor was  permitted  to  receive  money,  or  give  an 
acquittance  before  he  had  given  security.  It  isy 
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therefore,  questionable,  whether  an  execator, 
in  Virginia,  can  do  any  valid  act  until  he  has 
qualified  himself  according  to  law. 

It  is  also  doubtful  whether  the  assets  can  be 
attached,  3  Wilson,  297,  for  that  would  inTi^t 
the  order  of  administration.  If  they  cannot, 
a  foreign  executor  might,  by  his  attorney, 
withdraw  all  the  assets^  and  leave  the  creditors 
without  remedy.  A  judgment  creditor  here 
would  have  a  preference.  But  if  he  sues  in 
En|;land  upon  a  judgment  of  this  countiy,  his 
claim  is  reduced  to  a  simple  contract. 

Probate  in  a  peculiar  jurisdiction  will  not 
support  a  suit  out  of  that  jurisdiction.  It  woxdd 
be  strange,  therefore,  if  a  probate,  even  in  the 
prerogative  court,  which  is  the  present  case, 
should  extend  across  the  Atlantic  into  a  foreign 
country.  1  Ld.  Raym.  562,  HUliard  v.  Com;  2 
Ld.  Raym.  855,  856,  Adams  v.  Savage, 

The  laws  of  Virginia  have  provided  for  the 
probate  of  all  wills,  foreign  as  well  as  domestic 
P.  P.  162,  8  14  and  15. 

C.  Lee,  in  reply.  By  the  civil  law,  the  exec- 
utor succeeds  to  all  the  movables  and  personal 
estate,  and  credits  of  his  testator.  His  title 
is  derived  from  the  will,  and  his  powers  are  as 
great  as  those  of  his  testator  were.  2  Bl.  Oom. 
510. 

•The  will  is  to  be  proved  where  the  [*323 
testator  died,  and  the  property  is  to  be  distrib- 
uted according  to  the  laws  of  that  country. 

The  whole  estate,  wherever  situated,  is  to  be 
distributed  according  to  one  law.  If  a  foreign 
executor  should  give  bond  in  Virginia,  by  which 
law  is  he  to  be  governed?  Can  there  be  two 
executors  of  the  same  will,  governed  l^  different 
laws,  as  to  their  administration?  Can  stran- 
gers interfere  and  get  administration?  It  is 
true,  the  municipal  laws  may  bind  property  in 
the  coimtry ;  but  if  no  such  laws,  then  the  prop- 
erty is  governed  by  the  laws  of  the  country 
where  the  testator  had  his  domicile.  Security 
ought  not  to  be  required  here,  if  not  required  in 
England ;  and  if  taken  in  England,  it  ought  not 
to  be  required  here.  ( See  Target's  opinion  upon 
the  Duchess  of  Kingston's  wdl,  in  Collectanea 
Juridica.) 

February  19.  Marshall,  Ch,  J,,  delivered 
the  opinion  of  the  Court. 

The  question  in  this  case  is,  whether  the  ex- 
ecutor of  a  person  who  dies  in  a  foreign  country, 
can  maintain  an  action  in  this,  by  virtue  of  let- 
ters testamentary  granted  to  him  in  his  own 
country. 

It  is  contended  that  this  case  differs  from  that 
of  an  administrator,  which  was  formerly  de- 
ided  in  this  oourt»  because  an  administrator 
derives  his  power  over  tne  estate  of  his  intestate 
from  the  grant  of  the  administration ;  but  an  ex- 
ecutor derives  it  from  the  will  of  his  testator, 
which  has  invested  him  with  his  whole  personal 
estate,  wherever  it  may  be.  " 

This  distinction  does  certainly  exist;  but  the 
consequences  deduced  from  it,  do  not  seem  to 
follow.  If  an  executor  derived  from  the  will 
of  his  testator  a  power  to  maintain  a  suit,  and 
obtain  a  judgment  for  a  debt  due  to  his  testator, 
it  would  seem  reasonable  that  he  should  exercise 
that  power,  wherever  the  authority  of  tibe  will 
was  acknowledged;  but  if  he  maintains  the 
*suit  by  virtue  of  his  letters  testamen-  [*324 
tary,  he  can  only  sue  in  courts  to  which  the 
power  of  those  letters  extends.    It  is  not,  and 
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iinot,  be  denied,  that  he  sues  by  virtue  of  his 

letters  testamentary;  and,  consequently,  in  this 
particular,  he  comes  within  the  principle  which 
was  decided  by  the  court  in  the  case  of  an  ad- 
ministrator. 

All  rights  to  personal  property  are  admitted 
■to  be  regulated  by  the  laws  of  the  country  in 
•which  the  testator  lived;  but. the  suits  for  those 
Tights  must  be  governed  by  the  laws  of  that 
<30untry  in  which  the  tribunal  is  placed.  No 
man  can  sue  in  the  courts  of  any  country,  what- 
ever his  rights  may  be,  imless  in  conformity 
vs-ith  the  rules  prescribed  by  the  laws  of  that 
country. 

The   court  can    perceive   the    inconvenience 
which  may  often  result  from  this  principle,  but 
it  is  an  inconvenience  for  which  no  remedy  is 
within  the  reach  of  this  tribunal. 
Judgment  affirmed. 


(bCOTT 

V. 

NEGRO  LONDON. 

If  the  owner  of  a  slave  removing  into  Virginia, 
shall  take  the  oath  required  by  the  act  of  Assem- 
bly, within  sixty  days  after  the  removal  of  the 
owner,  It  shall  prevent  the  slave  from  finainine  his 
freedom,  althoujrh  he  was  brought  into  Virginia  by 
a  person  claiming  and  exercising  the  right  of  own- 
ership over  hUn  eleven  months  before  the  removal 
of  the  true  owner ;  and  although  the  person  who 
brought  him  In  never  took  the  oath ;  and  although 
the  slave  remained  in  Virginia  more  than  12 
months ;  and  although  the  true  owner  never  brought 
him  in. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

Negro  London  brought  an  action  of  assault 
and  battery  against  Scott,  to  try  his  right  to 
freedom.  His  claim  was  grounded  upon  the  act 
of  assembly  of  Virginia,  of  the  17th  December, 
1792,  P.  P.  186,  the  2d  section  of  which  is  in 
these  words:  "Slaves  which  shall  hereafter  be 
brought  into  this  commonwealth,  and  kept 
therein  one  whole  year  together,  or  so  long  at 
diil'erent  times  as  shall  amount  to  one  year, 
shall  be  free." 

The  3d  section  imposes  a  penalty  upon  every 
person  importing  slaves  contrary  to  the  act. 
325*1  ♦The  4th  section  is  in  these  words: 
"Provided,  that  nothing  in  this  act  contained, 
shall  be  construed  to  extend  to  those  who  may 
incline  to  remove  from  any  of  the  United  States, 
and  become  citizens  of  this,  if,  within  sixty  days 
after  such  removal,  he  or  she  shall  take  the 
following  oath,  before  some  justice  of  the  peace 
of  this  commonwealth :  'I,  A.  B.,  do  swear,  that 
my  removal  into  the  state  of  Virginia  was  with 
no  intent  of  evading  the  laws  for  preventing  the 
further  importation  of  slaves,  nor  have  I 
brought  witti  me  any  slaves  with  an  intention 
of  selling  them,  nor  have  any  of  the  slaves  which 
I  have  brought  with  me  been  imported  from 
Africa,  or  any  of  the  West  India  islands,  since 
the  first  day  of  November,  one  thousand  seven 
hundred  and  seventy-eight.    So  help  me  God.' 

"Nor  to  any  person  daiming  slaves  by  de- 
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scent,  marriage  or  devise;  nor  to  any  citizen  of 
this  commonwealth  being  now  the  actual  own- 
ers of  slaves  within  any  of  the  United  States, 
and  removing  such  hither;  nor  to  travelers  or 
others  making  a  transient  stay,  and  bringing 
slaves  for  necessary  attendance,  and  carrrying 
them  out  again." 

The  defendant  below  took  a  bill  of  exceptions, 
which  stated,  in  substance,  the  following  facts : 

The  defendant's  father,  claiming  to  own  the 
plaintiff  as  his  slave,  brought  him  from  Mary- 
land into  Alexandria,  in  July,  1802,  without  the 
knowledge  or  consent  of  the  defendant,  and  hired 
him  out  in  Alexandria  imtil  his  death,  which 
Happened  about  Christmas  in  the  same  year. 
The  plaintiff  has  continued  to  reside  in  Alexan- 
dria until  the  present  time,  except  about  three 
weeks  in  April,  1803.    The  defendant's  father 
never  took  wie  oath  required  by  the  4th  section 
of  the  act.    The  defendant,  in  March,  1803,  got 
possession  of  the  plaintiff,  and  in  April  follow- 
ing, being  then  a  resident  of  Manrland,  but  in- 
tending to  remove  to  Alexandria,  hired  him  out 
in  Alexandria,  claiming  him  as  his  slave,  under 
a  bill  of  sale  from  Thomas  Contee,  dated  the  3d 
of  September,  1800.    The  defendant  came  from 
Maryland  in  June,   1803,  and,  on  the  5th  of 
July  next  following,  took  the  oath  prescribed  by 
the  4th   section  of   the  act.    Whereupon  the 
court  instructed  the  jury,  that  if  they  should  be 
of  opinion,  from  the  evidence,  that  the  defend- 
ant's father  brougnt  the  'plaintiff  from  [*326 
the  state  of  Maryland  into  tbe  county  of  Alex- 
andria in  the  year,  1802,  and  exercised  acts  of 
ownership  over  the  plaintiff,  and  hired  him  out 
as  his  slave,  and  that  the  plaintiff  has  been  kept 
in  the  county  of  Alexandria  one  whole  year,  or 
so  long  at  different  times  as  amount  to  a  whole 
year,  from  the  importation  to  the  bringing  of 
the  action,  and  that  no  other  oath  was  made 
than  that  which  the  defendant  has  offered  in  ev- 
idence as  aforesaid,  then  the  plaintiff  is  enti- 
tled to  his  freedom,  although  the  jury  should 
be  satisfied  that  he  was  the  property  of  the  de- 
fendant at  the  time  he  was  so  brought  into  the 
town  of  Alexandria. 

E.  J.  Lee,  for  the  plaintiff  in  error.  At  the 
time  the  plaintiff  in  error  took  the  oath,  the 
negro  had  not  been  kept  a  year  in  the  county 
of  Alexandria;  the  forfeiture  had  not  accrued; 
the  oath  was  taken  within  sixty  days  after  the 
removal  of  his  owner.  The  importation  by  the 
father,  without  the  knowledge  or  consent  of  his 
son,  the  owner,  did  not  oblige  the  latter  to  take 
the  oath  within  sixty  days  after  such  importa- 
tion. The  act  is  penal,  and  is,  therefore,  to  be 
construed  strictly.  No  prosecution  against  the 
son,  for  the  penalty  under  the  third  section  of 
the  act,  could  have  been  maintained  upon  such 
an  importation  by  the  father.  The  oath  by  the 
son  would  have  been  a  good  defense.  The  act 
does  not  say  it  shall  be  taken  within  sixty  days 
after  the  importation  of  the  slave,  but  within 
sixty  days  after  the  removal  of  the  owner. 

The  opinion  of  the  court  below  was,  that  the 
oath  ought  to  have  been  taken  within  sixty 
days  after  the  removal  of  the  negro.* 

1 ^The  opinion  of  the  court  below  seems  to  have 

been  misunderstood  by  the  counsel.     The  grounds 

unon  which  that  court  decided  are  believed  to  be^ 
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327*]  *C.  Lee,  contra.  The  general  rule  is, 
that  a  slave  imported  shall  be  free.  Is  the 
present  case  within  the  exception? 

The  father,  being  in  possession  of  the  slave, 
claiming  title  and  exercising  authoril^  as  own- 
er, brought  him  from  Maryland  into  Alexandria. 
If  he  did  so  without  authority  from  the  son, 
and  if  the  son  was  the  true  owner,  and  if  the 
slave  was  lost  by  the  neelieenoe,  or  in  conse- 
quence of  the  act  of  the  father,  he  is  liable  to 
the  son.  The  father,  therefore,  was  a  person  to 
whom  the  effects  of  the  2d  section  would  extend, 
and  to  save  himself  from  those  effects,  it  was 
his  duty  to  have  taken  the  oath  prescribed  by 
the  4th  section. 

328*]  *But  it  is  clearly  to  be  inferred  from 
the  4th  section,  taken  together  with  the  words 
of  the  oath,  that  the  oath  will  protect  the  own- 
er's title  only  to  such  slaves  as  he  shall  bring 
with  him  when  he  comes  to  reside  in  Virginia. 
The  words  are,  that  nothing  in  the  act  shall  ex- 
tend to  him  who  may  incline  to  remove,  if,  with- 
in «ixty  days  after  "such  removal,''  he  shall 
make  oath  that  he  has  not  ''brought  with  him 
any  slaves,"  with  an  intention  of  selling  them. 
It  is  not  meant  to  say  that  the  slave  must  come 
in  at  the  same  instant  with  the  owner,  but  it 
must  be  all  part  of  one  transaction.  The  son 
never  brought  the  slave  into  Alexandria.  He 
was  not  brought  with  the  intent  of  residing  here 
with  the  son. 

Suppose  the  son  had  never  come  to  reside  in 
Alexandria,  and  the  slave  had  been  kept  by  the 
father,  in  Alexandria,  more  than  a  year,  what 
could  prevent  the  slave  from  obtaining  his  free- 
dom ?  Could  it  be  objected,  that  the  father  was 
not  the  true  owner,  and  that  the  slave  was  kept 
there  without  the  knowledge  and  consent  of  the 
son  ?  Again,  suppose  the  son  had  not  come  till 
after  the  slave  had  been  kept  in  Alexandria  a 
year  by  the  father,  and  the  son  should  then, 
within  sixty  days  after  his  removal,  take  the 
oath,  would  that  destroy  the  slave's  right  to 
freedom.  If  it  would  not,  it  must  be  because 
the  son  could  not  connect  the  importation  of  the 


slave  with  his  own  removal.    Wh^  could  lie  im^ 
connect  an  importation  made  thirteen  montbs 
before  his  removal,  as  well  as  an  import&tion 
made  eleven  months  before  his  removal?     Is  it 
because  a  right  to  freedom  had  vested  in  the 
slave  before  the  removal  of  the  son  ?    That  can- 
not be;  because  the  proviso  says,  that  notiui^ 
in  the  act  contained  shall  extend  to  those  who 
may  incline  to  remove,  if,  within  sixty  days 
after  such  removal,  they  will  take  the  oath.   The 
word  nothing  refers  as  well  to  the  year's  resi- 
dence, as  to  the  first  importation  of  the  slave. 
It  might  be  said,  therefore,  that  the  son  did  in- 
cline to  remove;  and  within  sixty  days  after 
such  removal,  did  take  the  oath,  and,  tnerefore, 
he  is  not  to  be  affected  by  the  year's  residence. 
The  length  to  which  this,  argument  mav  be  car- 
ried, shows  its  sophistry.    It  leads  to  the  entire 
destruction  of  the  second  section  of  the  act;  for 
if  the  true  owner  may  come,  and  make  oath 
after  one  year,  he  *may  after  fifly.    The  [•SZS 
proviso,  therefore,  must  be  limited  to  an  im- 
portation of  the  slave  with  his  owner.     Upon 
this  construction,  it  will  read  thus :     "Provided 
that  nothing  in  this  act  shall  extend  to  those 
who  shall  remove  with  their  slaves,  and  who 
shall,  within  sixty  days  after  such  removal,  take 
the  oath." 

But  the  son  did  not  remove  with  his  slave, 
and,  therefore,  is  not  within  the  benefit  of  the 
proviso. 

Jones,  in  reply.  A  slave  does  not,  imder  this 
act,  ^in  his  freedom,  unless  he  was  brought  in 
by  his  true  owner.  The  acquisition  of  freedom 
by  the  slave  is  a  part  of  the  penalty  upon  the 
owner,  for  violating  the  law.  The  freedom  can 
only  be  acquired  in  a  case  where  the  owner  is 
liable  to  the  penalty  of  200  dollars  under  the  3d 
section. 

When  the  owner  and  the  slave  do  not  come 
in  at  the  same  time,  the  sixty  days  b^n  to  run 
from  the  time  of  the  removal  of  the  master.  If 
the  owner  comes  before  the  slave  has  resided  one 
year  in  Virginia,  it  is  sufficient. 

February  19.  Marshall,  Ch.  J.,  delivered 
the  opinion  of  the  Court. 


not  that  the  son  was  bound  to  take  the  oath  within 
sixty  days  after  the  removal  of  the  slave  by  the 
father,  but  that  the  father  oueht  to  have  taken  the 
oath  within  sixty  days  after  his  removal  with  the 
slave.  The  act  does  not  require  the  oath  to  be 
taken  by  the  pei*8on  who  has  the  absolute  property 
of  the  slave,  out  by  him  who  brings  a  slave  into 
the  state.  The  words  of  the  oath  are,  "nor  have  I 
brought  with  me  any  slaves  with  an  intention  of 
selling  them."  The  son  might  safelv  take  the  oath, 
and  sell  the  slave  Immediately,  for  he  did  not 
bring  the  slave  with  him.  The  son  would  not  have 
been  liable  to  the  penalty  of  200  dollars  under  the 
3d  section,  because  he  did  not  import  the  slave ; 
but  the  father  would,  because  he  did  import  him. 

The  right  to  freedom  which  the  slave  acquires  is 
not  a  mere  penalty  on  the  owner,  but  an  independ- 
ent right,  not  to  be  controlled  by  its  consequences. 
The  object  of  the  act  was  to  discourage,  and  grad- 
ually to  abolish  slavery ;  or  at  least  to  prevent  its 
Increase.  Two  means  were  adopted  by  the  legisla- 
ture. One  was  the  prevention  of  further  Importa- 
tions ;  the  other  was  the  emancipation  of  such  as 
should  be  imported  contrary  to  the  act.  This  eman- 
cipation was  not  a  penalty  intended  solely  to  pre- 
vent importation,  but  a  specific  remedy  for  the 
evil  after  It  had  happened.  The  penalty  of  200 
dollars,  under  the  3d  section,  was  the  oreventive 
means,  and  the  emancipation,  under  the  2d  section, 
was  the  remedial  means  of  accomplishing  the  ob- 
ject of  the  legislature.  The  evil  was  not  the  im- 
portation of  freemen,  but  of  slaves.  To  make 
jifpTPs  free  was.  therefore,  as  direct  an  accomplish- 
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ment  of  their  object,  as  to  prevent  their  importa- 
tion.    The.  act  could  not  intend  that  the  rirat  to 
freedom,   given   by   the  2d  section,  should  depend 
upon  a  title  litigated  between  two  pei-sons,  each 
claiming  to  be  the  owner.     The  words  are,  "slaves 
which  shall  hereafter  be  brought  into  this  common- 
wealth," not  by  their  owners,  but  by  any  person 
claiming  and  exercising  authority  over  tJiem.     If  a 
stranger  should  take  a  slave  from  Maryland,  claim- 
ing title,  and  bring  him   into  Virginia,  and  keep 
him  there  a  year,  the  slave  must,  under  the  2d  sec- 
tion of  the  act,  be  free.     And  the  remedy  of  the 
true  owner  must  be  against  the  wrong-doer.  In  the 
same  manner  as  against  a  man  who  should,  with- 
out authority,  take  his  slave  from  Maryland,  and  in 
attempting  to  cross  the  Potomac,  the  slave  should 
be  drowned.     So,  in  this  case,  if  the  father,  with- 
out authority  from  the  son,  brought  the  slave  from 
Maryland  into  Alexandria,  and  the  slave  thereby 
gains  bis  freedom,  by  the  negligence  of  the  father, 
the  father  is  liable  to  the  son.    The  right  of  the 
slave  to   his   freedom   does   not   depend   upon  the 
crime  of  the  person  who  may  in  law  be  adjudged 
to  be  the  true  owner,     it  is  su/ficient  for  the  slave 
to  show  that  the  person  in  whose  possession  and 
under  whose  control  he  was,  and  who  claimed  and 
exercised  over  him  the  authority  of  an  owner,  has 
violated  the  law,  and  done  the  act  which,  by  law, 
confers  upon  him  his  freedom.     The  consequential 
damage  to  the  owner  cannot  affect  the  true  slave. 
Ue  was  not  the  cause  of  the  injury.     The  true  own- 
er must  look  to  the  author  of  the  injury,  against 
whom  the  laws  have  provided  him  a  remedy. 

Crandi  3. 
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This  case  arises  under  a  daiise  m  an  act  of 
the  Virginia  assembly,  giving  freedom  to  slaves 
who  shfdl  be  brought  therea&r  into  that  state, 
and  kept  therein  one  whole  year  together,  or  so 
long  at  different  times  as  shall  amoimt  to  one 
^ear;  and  under  a  proviso  of  the  same  act,  that 
it  shall  not  extend  to  any  person  who  may  in- 
cline to  remove  from  any  of  the  United  States, 
rr*f^  b*»^ome  citizens  of  this,  if,  within  sixty 
days  after  such  removal,  he  shall  take  an  oath 
Nvi.icu  IS  prescribed  in  the  act. 

The  negro  London  was  brought  from  Mary- 
land into  Alexandria,  where  he  was  hired  out 
in  the  year  1802 ;  some  months  after  wliich,  his 
master,  the  plaintiff  in  error,  also  removed  into 
330*]  Alexandria,  and  within  the  *year  from 
the  time  the  negro  was  brought  in,  and  also 
within  the  sixty  days  from  the  time  the  plain- 
tiff in  error  removed  to  Alexandria,  the  oath 
prescribed  by  the  law  was  taken. 

No  rififht  to  freedom  having  vested  in  London 
at  the  time  this  oath  was  taken,  the  ouestion  is, 
has  it  brought  the  plaintiff  within  tne  proviso 
of  the  act? 

That  the  plaintiff  is  within  the  letter  of  the 
proviso,  is  unquestionable.  He  is  a  person  who 
inclined  to  remove  from  one  of  the  United 
States  into  Virginia,  who  actually  did  remove, 
and  who  took  the  requisite  oath  within  the  lim- 
ited time. 

But  it  is  contended,  in  behalf  of  the  defend- 
ant in  error,  that  the  acts  of  bringing  the  ne^o 
into  the  state,  and  of  removing  into  it,  must  be 
concomitant,  in  order  to  bring  the  case  within 
the  proviso;  or,  in  other  words,  that  the  owner 
must  be  a  person  "inclining  to  remove  into  the 
state,"  at  the  time  the  slave  was  brou<T^lit  in. 
This  inaccuracy  of  construction  seems  to  be 
founded  on  the  idea,  that  the  penalty  of  forfeit- 
ing the  property  accrues  on  bringing  the  slave 
into  the  state,  whereas  it  attaches  on  his  con- 
tinuance in  the  state  for  twelve  months.  Till 
Buch  continuance  has  taken  place,  the  offense 
has  not  been  committed.  If,  then,  all  the  acts 
which  bring  a  person  within  the  proviso,  are 
performed  before  the  right  to  freedom  is  vested, 
and  before  the  provisions  of  the  act  have  been 
infracted,  it  seems  to  the  court,  that  the  rights 
of  tnc  p^rty  remain  unaffected  by  the  act. 

If  London  had  been  ordered  to  Maryland  for 
a  day,  and  then  brought  with  his  master  into 
Alexandria,  the  construction  of  his  counsel 
would  be  satisfied;  and  it  seems  strange,  where 
the  letter  of  a  law  has  ^ot  been  violate,  that 
such  an  unimportant  circumstance  should  af- 
fect its  spirit. 

Unless  this  mode  be  admitted  of  coming  with- 
in the  proviso,  a  person  inclining  to  remove  into 
Virginia,  whose  slaves  had  preceded  him,  though 
not  for  one  year,  could  not  bring  himself  witn- 
in,  or  avoid  the  forfeiture,  although  permitting 
331*]  them  to  come  into  that  state  was  no  *of- 
fense ;  a  construction  of  the  act  which  the  court 
cannot  think  consistent  with  its  spirit  or  letter. 

This  court  is,  therefore,  of  opinion,  that  the 
circuit  court  erred  in  directing  the  jury  that, 
under  the  circumstances  stated,  the  plaintiff  be- 
low was  entitled  to  his  freedom,  and  doth  re- 
verse the  judgment  rendered  by  the  circuit 
court,  and  remand  the  cause  for  further  pro- 
ceedings. 

Judgment  reversed. 
Cranch  3. 


WISE  V,  WITHER& 

A  Justice  of  the  peace  in  the  District  of  Oolum- 
bta  is  an  officer  of  the  government  of  the  United 
States,  and  is  exempt  from  militia  duty. 

The  court  martial  has  not  exclusive  Jurisdiction 
of  that  question,  and  its  sentence  Is  not  conclusive. 

Trespass  lies  ai^aiost  a  collector  of  militia  fines, 
who  distrains  for  a  fine  imposed  by  a  court  martial, 
upon  a  person  not  liable  to  be  enrolled  in  the  mi- 
litia, the  court-martial  having  no  Jurisdiction  in 
such  cases. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  of  trespass  vi  et  ar- 
rnia,  for  entering  the  plaintiff's  house  and  tak- 
ing away  his  goods.  The  defendant  justified  as 
collector  of  militia  fines.  The  plaintiff  replied, 
that  at  the  time  when,  &c.,  he  was  one  of  the 
United  States*  justices  of  the  peace  for  the 
county  of  Alexandria.  This  replication,  upon 
a  general  demurrer,  was,  by  a  majority  of  the 
court  below,  adjudged  bad;  whereupon  the 
plaintiff  sued  out  a  writ  of  error,  and  tne  ques- 
tions made  on  the  ar^ment  were, 

1.  Whether  a  justice  of  the  peace,  for  the 
county  of  Alexandria,  was  liable  to  do  militia 
duty  ?    and, 

2.  Whether  an  action  of  trespass  will  lie 
against  the  officer  who  makes  distress,  for  a 
fine  assessed  upon  a  justice  of  the  peace  by  a 
court-martial  T 

G.  Lee,  for  the  plaintiff  in  error.  This  case 
depends  upon  the  act  of  Congress  of  March 
3d,  1803,  entitle  i,  "An  act  more  effectually  to 
provide  for  the  organization  of  the  militia  of 
the  District  of  Columbia,"  vol.  6,  p.  237. 

*The  6th  section  says,  "that  the  com-  [*332 
manding  officers  of  companies  shall  enroll 
every  able-bodied  white  male,  between  the  ages 
of  eighteen  and  forty-five  years,  (except  such 
as  are  exempt  from  militarv  duty  by  tne  laws 
of  the  United  States),  resident  within  his  dis- 
trict." 

The  act  of  Congress  of  the  8th  of  May,  1792, 
vol.  2,  p.  93,  s.  2,  exempts  from  militia  duty 
"the  vice  president  of  the  United  States;  the 
officers,  judicial  and  executive,  of  the  govern- 
ment of  the  United  States ;  the  members  of  both 
houses  of  Congress,  and  their  respective  offi- 
cers; all  custom-house  officers,  with  their 
clerks;  all  post  officers,  and  stage  drivers,  who 
are  employed  in  the  care  and  conveyance  of  the 
mail  of  the  post  office  of  the  United  States ;  all 
ferrymen,  employed  at  any  ferry  on  the  post- 
road;  all  inspectors  of  exports;  all  pilots;  all 
mariners  actually  employed  in  the  sea  service 
of  any  citizen  or  merchant  within  the  United 
States;  and  all  persons  who  now  are,  or  may 
hereafter  be,  exempted  by  the  laws  of  the  re- 
spective states." 

This  act  applies  not  only  to  such  officers  as 
then  existed,  but  to  all  such  as  might  ther^ter 
be  created. 

If  the  plaintiff  is  an  officer,  judicial,  or  exec- 
utive, of  the  government  of  the  United  States, 
he  is  exempted. 

In  Marhury'a  Case,  ante,  vol.  1,  p.  168,  this 
court  decided  that  a  justice  of  the  peace,  for 
the  District  of  Columbia,  was  an  officer,  and 
that  he  became 'such  as  soon  as  the  commission 
was  signed,  sealed  and  ready  to  be  delivered. 
If  the  commission,  therefore,  is  a  criterion  Uy 
decide  who  is  an  officer,  we  are  at  a  loss  to  con- 
ceive what  objection  can  be  taken. 
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The  justioes  of  the  peace  for  the  District  of 
Columbia  are  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  con- 
sent of  the  senate,  and  are  commissioned  by 
the^  President.  Their  powers  and  duties  are 
prescribed  by  the  act  of  Congress,  "concerning 
the  District  of  Columbia,"  vol.  5,  p.  271,  s.  11, 
Whether  those  powers  are  judicial  or  execu- 
tive, or  both,  is  immaterial. 
333*]     *  Jones,  contra. 

1.  A  justice  of  the  peace,  in  the  District  of 
Columbia,  is  not  a  judicial  officer  of  the  gov- 
ernment of  the  United  States. 

By  the  act  of  Congress,  those  appointed  for 
the  county  of  Alexandria  are  to  exercise  the 
same  powers  and  duties  as  justices  of  the  peace 
in  Virginia.  The  expression  in  the  act  of  1792, 
^'officers  judicial  of  the  government  of  the 
United  States,"  means  only  the  judges  of  the 
Supreme  and  inferior  courts  of  the  United 
States.  Justices  of  the  peace  in  the  states  are 
not  considered  as  judicial  officers.  By  the  con- 
stitution of  Massachusetts,  the  judicial  officers 
are  to  hold  their  offices  during  good  behavior, 
and  yet  the  commissions  of  justices  of  the  peace 
are  limited  to  seven  years.  So  the  constitution 
of  the  United  States  says,  that  the  judges,  both 
of  the  Supreme  and  iAferior  courts,  shall  hold 
their  offices  during  ^ood  behavior;  but  by  the 
act  of  Congress,  the  justices  of  the  peace  in  the 
District  of  Columbia  are  to  hold  their  offices 
only  for  five  years.  These  justices,  therefore, 
are  either  not  judges,  or  the  constitution  has, 
in  this  respect,  oeen  violated.  It  is  plain,  how- 
ever, that  Congress  did  not  consider  them  as 
judges.  A  sherilf  sometimes  acts  as  a  judicial 
officer  in  holding  elections;  and  some  of  the 
officers  in  the  executive  departments  exercise 
judicial  fimctions  in  many  cases,  but  they  are 
not,  therefore,  judges.  An  act  of  Congress  may 
give  judicial  powers  to  certain  officers,  but  they 
are  not,  therefore,  judges. 

2.  He  is  not  an  executive  officer  ''of  the  gov- 
ernment of  the  United  States."  This  descrip- 
tion was  intended,  by  the  act  of  1792,  to  com- 
prehend only  the  officers  of  the  superior  de- 
partments, or  those  which  strictly  constitute 
the  government  of  the  United  States,  in  its  lim- 
ited sense.  This  is  to  be  inferred,  because  the 
act  goes  on  to  enumerate,  by  name,  all  the  in- 
ferior officers  which  it  meant  to  exempt.  Why 
enumerate,  if  the  general  description  compre- 
hended the  whole  T 

3.  The  circuit  court  of  the  District  of  Colum- 
bia has  not  jurisdiction  of  this  question.  The 
334*]  question  who  is  *to  be  enrolled  in  the 
militia,  and  the  assessment  of  the  fines,  are  mat- 
ters submitted  exclusively  to  the  courts-mar- 
tial, which  are  courts  of  peculiar  and  extraordi- 
nary jurisdiction,  specially  appointed  for  that 
purpose,  by  the  suet  of  Congress,  vol.  6,  p.  244, 
8.  8.  The  words  are,  the  "presiding  officer  shall 
lay  before  the  said  court  (the  battalion  court  of 
inquiry)  all  the  delinquencies  as  directed  by 
law,  whereupon  they  shall  proceed  to  hear  and 
determine."  There  is  no  provision  for  revising 
the  decisions  of  those  courts-martial. 

They  are  final  and  conclusive,  like  those  of 
an  ecclesiastical  court,  or  a  court  of  admiralty. 

If  they  have  jurisdiction,  and  especially  if 
they  have  exclusive  and  final  jurisdiction,  in 
the  case,  the  officer  who  executes  their  orders  is 
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I  justified.    He  cannot  be  considered  as  a  tres- 
passer. 

C.  Lee,  in  reply.  There  can  be  no  doubt  hot 
the  plaintiff  is  an  officer.  There  can  be  as  little 
that  he  is  an  officer  judicial  or  executive,  or 
both;  and  if  he  is  not  an  officer  of  the  govern- 
ment of  the  United  States,  he  is  not  the  officer 
of  any  other  government.  There  is  no  distinc- 
tion between  an  officer  of  the  United  States  and 
an  officer  of  the  govenunent  of  the  United 
States.  An  officer  appointed  by  the  President 
of  the  United  States,  to  an  office  created  by  a 
law  of  the  United  States,  and  exercising  his 
authority  in  the  name  of  the  United  States, 
must  be  as  much  an  officer  of  the  government 
of  the  United  States,  as  any  other  ofilcer  in  the 
United  States. 

The  reason  of  enumerating  other  oflSoers  bj 
name  was,  because  it  might,  perhaps,  be  doubt- 
ed whether  they  would  come  under  the  general 
description  of  officers  judicial  and  executive. 

As  to  the  jurisdiction  of  the  circuit  courts  A 
limited  power  given  to  certain  tribunals,  not 
extending  to  all  persons,  cannot  control  the  gen- 
eral jurisdiction  given  to  that  court. 

Whenever  a^  peculiar,  limited  jurisdiction  is 
given  to  certain  persons,  and  they  exceed  it,  not 
only  their  'officers,  but  they  themselves  r*335 
are  liable  to  an  action.  They  are  all  subject  to 
the  general  law  of  the  land.  If  this  were  not 
the  case,  and  a  court-martial  should  oompel 
a  man  of  more  than  forty-five  years  of  age,  for 
example,  to  perform  militia  duty,  and  continue 
to  fine  him  from  time  to  time,  there  would  be 
no  redress. 

The  court-martial,  in  the  present  case,  had 
no  jurisdiction  over  the  person  of  the  plaintiff. 
He  was  exempt,  and,  therefore,  they  could  dele- 
gate no  authority  to  their  officer. 

February  19.  Mabshall,  Ch.  J,,  delivered 
the  opinion  of  the  Court. 

In  this  case  two  points  have  been  made  faj 
the  plaintiff  in  error. 

1st.  That  a  justice  of  the  peace  in  the  Dis- 
trict of  Columbia  is,  by  the  laws  of  the  United 
States,  exempt  from  militia  duty. 

2d.  That  an  action  of  trespass  lies  against  the 
officer  who  makes  distress,  in  order  to  satisfy  a 
fine  assessed  upon  a  justice  of  the  peace,  by  a 
court-martial. 

1.  Is  a  justice  of  the  peace  exempt  from  mili- 
tia duty? 

The  militia  law  of  the  district  refers  to  the 
general  law  of  the  United  States,  and  adopts 
the  enumeration  there  made  of  persons  who 
have  this  privilege.  That  enumeration  commen- 
ces with  "the  vice  president  of  the  United 
States,  and  the  officers,  judicial  and  executive, 
of  the  government  of  the  United  States." 

It  is  contended  by  the  plaintiff,  and  denied 
by  the  defendant,  that  a  justice  of  the  peace, 
within  the  district,  is  either  a  judicial  or  an 
executive  officer  of  the  government,  in  the  sense 
in  which  those  terms  are  used  in  the  law. 

*It  has  been  decided  in  this  court,  [*336 
that  a  justice  of  the  peace  is  an  officer;  nor 
can  it  be  conceived  that  the  affirmative  of  this 
proposition,  was  it  now  undecided,  could  be 
controverted.  Under  the  sanction  of  a  law,  he 
is  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  senate,  and  receives 
his  ccxmmission  from  the  President.  We  know 
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not  by  what  terms  an  officer  can  be  defined, 
which  would  not  embrace  this  description  of 
persons.  If  he  is  an  officer,  he  must  be  an  offi- 
cer under  the  government  of  the  United  States. 
Deriving  all  his  authority  from  the  legislature 
and  President  of  the  United  States,  he  certainly 
is  not  the  officer  of  any  other  government. 

But  it  is  contended  that  he  is  not  an  officer  in 
the  sense  of  the  militia  law;  that  the  meaning 
of  the  words  "judicial  and  executive  officers  of 
the  government,"  must  be  restricted  to  the  offi- 
cers immediately  employed  in  the  high  judicial 
and  executive  departments;  and  in  support  of 
this  construction,  the  particular  enumeration 
which  follows  those  words  is  relied  on ;  an  enu- 
meration which,  it  is  said,  would  have  been  use- 
less, had  the  legislature  used  the  words  in  the 
extended  sense  contended  for  by  the  plaintiff. 
A  distinction  has  also  been  attempted  between 
an  officer  of  the  United  States  and  an  officer 
of  the  government  of  the  United  States,  con- 
fining the  latter  more  especially  to  those  officers 
who  are  considered  as  belonging  to  the  high 
departments ;  but,  in  this  distinction,  there  does 
not  appear  to  the  court  to  be  a  solid  difference. 
They  are  terms  which  may  be  used  Indifferently 
to  express  the  same  idea. 

If  a  justice  of  the  peace  is  an  officer  of  the 
government  of  the  United  States,  he  must  be 
either  a  judicial  or  an  executive  officer.  In 
fact,  his  powers,  as  defined  by  law,  seem  partly 
judicial,  and  partly  executive.  He  is,  then,  with- 
in the  letter  of  the  exemption,  and  of  course 
must  be  considered  as  comprehended  within  its 
proper  construction,  imless  there  be  something 
in  the  act  which  requires  a  contrary  interpre- 
tation. The  enumeration  which  follows  this 
general  description  of  officers,  is  urged  as  fur- 
nishing the  guide  which  shall  lead  us  to  the 
more  limited  construction.  But  to  this 
337*]  ^argument  it  has  very  properly  been 
answered,  l^  the  counsel  for  the  plaintiff,  that 
the  long  enumeration  of  characters  exempted 
from  militia  duty  which  follows,  presents  only 
one  description  of  persons;  custom  house  offi- 
cers, and  those  who  hold  a  commission  from  the 
President,  or  are  appointed  by  him:  and  of 
these  by  far  the  greater  number  do  not  hold 
such  commission.  The  argument,  therefore,  not 
being  supported  by  the  fact»  is  inapplicable  to 
the  ease. 

The  law  famishing  no  justification  for  a  de- 
parture from  the  plain  and  obvious  import  of 
the  words,  the  court  must,  in  conformity  with 
that  import,  declare  that  a  justice  of  the  peace, 
within  the  District  of  Columbia,  is  exempt  from 
the  performance  of  militia  duty. 

It  follows,  from  this  opinion,  that  a  court- 
martial  has  no  jurisdiction  over  a  justice  of  the 
peace,  as  a  militia-man;  he  could  never  be  le- 
gally enrolled;  and  it  is  a  principle,  that  a  de- 
cision of  such  a  tribunal,  in  a  case  clearly  with- 
out its  jurisdiction,  cannot  protect  the  officer 
who  executes  it.  llie  court  and  the  officer  are 
all  trespassers. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceeding!. 
Granch  & 


THE  UNITED  STATES 

V, 

GRUNDY  AND  THORNBURGH. 

Under  the  act  of  Congress  of  December  81,  1792, 
which  declares,  that  if  a  false  oath  be  taken  in  or- 
der to  procure  a  register  for  a  vessel,  the  vessel  or 
its  value  Fhall  be  forfeited,  the  United  States  have 
an  election  to  proceed  against  the  vessel  as  for- 
feited, or  against  the  person  who  took  the  false 
oath,  for  its  value.  But  until  that  election  is  made, 
the  property  of  the  vessel  does  not  vest  in  the 
TJnited  States ;  aud  the  United  States  cannot  main- 
tain an  action  for  money  had  and  received  against 
the  assignees  of  the  persons  who  took  the  oath, 
nnd  who  had  become  bankrupt;  the  assignees  hav- 
ing sold  the  vessel,  and  received  the  purchase 
money,  before  seizure  of  the  vessel. 

ERROR  to  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland,  in  an 
action  for  money  had  and  received  for  the  use 
of  the  United  States,  by  the  defendants,  as  as- 
signees of  Aquila  Brown,  Jun.,  a  bankrupt;  it 
being  money  received  by  the  defendants  for  the 
sale  of  the  ship  Anthony  Mangin,  which  ship 
the  United  States  alleged  was  forfeited  to  them 
by  reason  that  Brown,  in  *order  to  ob-  [*338 
tain  a  register  for  her,  as  a  ship  of  the  United 
States,  had  falsely  sworn  that  siie  was  his  sole 
property,  when  he  knew  that  she  was  in  part 
owned  by  an  alien. 

On  the  general  issue  a  verdict  was  rendered 
for  the  defendants,  and  the  plaintiffs  took  three 
bills  of  exceptions. 

1.  The  first  stated  that  they  gave  in  evidence 
to  the  jury,  that  on  the  25th  of  November,  1801, 
and  for  several  months  before  and  after,  Aquila 
Brown,  Jim.,  a  citizen  of  the  United  States, 
and  Harman  Henry  Hackman,  a  subject  of  the 
elector  of  Hanover,  were  copartners  in  merchan- 
dise, and  carried  on  trade  at  Baltimore,  under 
the  firm  of  Brown  &  Hackman,  and  that  Brown, 
at  the  same  time,  carried  on  trade  at  Baltimore 
on  his  separate  account,  under  the  firm  of  A. 
Brown,  Jun.  That  before  that  day,  and  during 
the  year  preceding,  the  ship  Anthony  Mangin 
was  built,  rigeed  and  equipped,  within  the 
United  States,  tor  the  house  of  Brown  k  Hack- 
man,  under  a  contract  made  for  them  and  under 
their  authority,  and  was  paid  for  with  their 
funds,  and  that  on  that  day  Brown  applied  to 
the  collector  for  a  register  for  that  ship,  in 
his  own  name,  and  as  his  sole  property,  and 
for  that  purpose  took  and  subscribed  the  usual 
oath,  which  contains  an  asseveration  that  he 
then  was  the  true  and  onl^  owner  of  that  ship, 
and  that  no  subject  or  citizen  of  anv  forei^ 
prince  or  state  was  then  directly  or  Indirectly 
mterested  therein,  or  in  the  profits  or  issues 
thereof;  whereupon  a  register  was  granted  to 
him  in  the  ususA  form.  That  afterwards,  and 
after  the  28th  day  of  the  same  November,  A. 
Brown,  Jim.,  as  well  as  Brown  A,  Hackman,  were 
declared  bankrupts,  and  their  effects  severally 
assigned,  the  defendants  being  the  assignees  of 
A  Brown,  Jun.  The  plaintiffs,  in  order  to  prove 
that  the  ship,  at  the  time  of  taking;  the  oath, 
was  the  property  of  the  house  of  Brown  A, 
Hackman,  and  belonged  in  part  to  Hackman, 
an  alien,  offered  Hackman  himself  as  a  witness, 
who  objected  to  be  sworn,  alleging  that  he 
ought  not  to  be  compelled  to  ^ve  evidence 
against  his  interest.  Upon  the  votr  dire  he  ex- 
'  plBLined  his  interest  thus:  that  if  the  plaintiffs 
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ihould  reoover  in  this  action,  the  funds  of  the 
estate  of  Brown  would  be  diminished  by  the 
whole  amount  recovered.  That  Brown  4  Hack- 
man  had  drawn  and  indorsed  bills  of  exchange 
830*]  to  a  large  *amount,  which  had  oome  to 
the  hands  of  the  United  States  bv  indorsement, 
and  he  believed  himself  to  be  liable  therefor  in 
case  of  failure  of  the  funds  of  Brown.  Where- 
upon the  court  was  of  opinion  that  he  was  not 
a  competent  witness  for  the  plaintiffs. 

2.  The  second  bill  of  exceptions  stated  (in 
addition  to  the  facts  contained  in  the  first) 
that  the  plaintiffs,  in  order  to  prove  that  at 
the  time  of  the  oath  the  ship  was  the  property 
of  Brown  dt  Hackman,  offered  to  swear  a  wit- 
ness to  prove  that  in  a  book,  purporting  to  be 
(tte  of  tne  books  of  accoimt  of  Brown  &  Hack- 
man,  in  the  possession  of  one  of  the  assignees 
of  Hackman,  who  refused  to  produce  it  at  the 
trial,  although  it  was  then  in  his  possession, 
he  saw  an  entry  in  the  hand-writing  of  Hack- 
man,  purporting  to  be  made  on  the  28th  of  No- 
vember, 1801,  charging  the  freight  of  the  ship, 
on  her  then  intended  voyage,  to  the  debit  of 
Brown,  and  to  the  credit  of  Brown  A,  Hackman. 
But  l^e  court  rejected  the  evidence  as  inadmis- 
sible for  that  purpose. 

3.  The  third  bill  of  exceptions  (in  addition 
to  the  facts  contained  in  the  former  bills)  stat- 
ed that  the  plaintiffs  offered  to  prove,  that  at 
the  time  of  Brown's  taking  the  oath  and  ob- 
taining the  register  in  his  own  name,  the  ship 
was  owned  in  part  by  Hackman,  an  alien,  and 
that  Brown  knew  the  fact  to  be  so.  That  aft- 
erwards, and  before  the  bringing  of  this  action, 
Brown  became  bankrupt,  and  his  effects  were 
assigned  to  the  defendants.  That  at  the  time  of 
his  bankruptcy,  and  of  the  assignment,  the  ship 
was  in  his  possession,  and  that  by  virtue  of  the 
assignment  the  defendants  took  her  into  their 
possession  as  part  of  the  estate  of  Brown,  and 
sold  her  to  a  certain  Thomas  W.  Norman,  for 
18,250  dollars,  which  sum  they  received,  and  at 
the  time  of  trial  had  in  their  possession. 

The  defendants  then  gave  in  evidence  that 
after  the  sale  of  the  ship  to  Norman,  the  United 
States  seized  her  as  forfeited;  and  libelled  her 
in  the  district  court.  That  Norman  filed  his 
claim,  and  upon  proof  and  hearing,  the  judge 
dismissed  the  libel.  That  no  action  had  ever 
been  instituted  by  the  United  States  against 
Brown. 

Whereupon,  the  Attorney  for  the  United 
States  prayed  the  court  to  direct  the  jury,  that 
340*]  if  they  believed  the  matters  *80  offered 
in  evidence  on  the  part  of  the  United  States, 
the  United  States  were  entitled  to  recover,  in 
this  action,  the  said  sum  of  18,250  dollars, 
which  direction  the  court  refused  to  give;  but 
instructed  the  jury,  that  if  they  believed  that 
any  of  the  matters  of  fact  in  the  oath  of  Brown 
alleged,  were  within  his  knowledge,  and  were 
not  true,  the  said  evidence  given  by  the  plain- 
tiffs was  not  sufficient  in  law  to  maintain  the 
present  action. 

Breckenridge,  Attorney  (jteneral  of  the  United 
States.  The  great  question  in  this  cause  is, 
whether  the  property  of  the  ship  Anthony  Man- 
gin  vested  in  the  United  States,  upon  the  com- 
mission of  the  act  of  forfeiture  by  Brown,  with- 
out a  sentence  of  condemnation. 

This  action  is  founded  on  the  act  of  Decem- 
ber 31st»  1702^  "for  registering  and  recording 
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of  BhipB  and  vessels.*  Laws  XT.  8.  wL  %  pu 
135.  We  contend  that  under  the  4  th  seetiofi  of 
this  act,  no  sentence  of  condemnation  was  nee> 
essary  to  vest  the  property  in  the  United  States. 
This  section,  after  stating  the  nature  of  the 
oath  required  in  order  to  obtain  a  raster  of 
the  ship,  savs,  "And  in  case  any  of  the  matters 
of  fact  in  the  snid  oath  alleged,  which  shall  be 
within  the  knowledge  of  the  party  so  svrearlng, 
shall  not  be  true,  there  shall  be  a  forfeiture  of 
the  ship  or  vessel,  together  with  her  tackle,  fur- 
niture, and  apparel,  in  respect  to  which  the 
same  shall  have  been  made,  or  of  the  value 
thereof,  to  be  recovered  (with  costs  of  suit)  of 
the  person  by  whom  such  oath  shall  have  beea 
made." 

A  forfeiture  by  statute  is  analogous  to  a  for- 
feiture at  common  law.  At  the  common  law 
by  an  outlawry,  the  property  of  the  outlaw 
immediately  vests  in  the  crown  without  office 
found.    Ck>.  Litt.  128,  b. 

The  English  court,  upon  the  statute  of  12 
Car.  n,  c  18,  which  creates  forfeitures  very 
similar  to  those  of  our  statute,  have  decided 
that  by  the  act  of  forfeiture,  the  property  is  so 
completely  devested  from  the  owner  and  vested 
in  the  crown,  that  detinue  can  be  maintained 
for  it.  5  Mod.  103,  Roberts  v.  Withered;  Comb. 
361,  S.  C;  12  Mod.  92,  S.  C;  1  Salk.  223,  S.  a 
And  Rookby,  J,,  said,  "the  property  is  devested 
out  of  the  owner,  bv  importation,  *but  [*341 
not  vested  in  him  that  sues  until  bringing  the 
action,  or  seizure."  That  case  has  been  recog- 
nized and  made  the  ground  of  decision  in  a 
late  case.  6  T.  R.  112,  Wilkina  v.  Despardy 
These  cases  decide  that  the  right  to  recover 
either  the  specific  ffoods,  or  their  value,  does 
necessarily  give  to  uie  court  the  right  to  det^- 
mine  the  question  of  forfeiture. 

If  the  right  of  the  United  States  was  only 
inchoate  at  the  commencement  of  the  suit,  the 
judgment  in  this  case  would  have  completed  it 
as  effectually  as  a  sentence  of  condemnatiozL 
The  United  States  might  have  proceeded  either 
in  rem,  or  for  the  value  of  the  ship.  They  might 
either  seize  and  libel  the  ship,  or  sue  the  person. 

In  the  case  of  seizure  of  a  ship  under  the  act 
of  August  4th,  1790,  Laws  U.  S.  vol.  1,  p.  237, 
there  must  be  a  prosecution  in  conformity  with 
the  regulations  of  the  67th  section  of  that  act; 
and  an  important  question  arises,  whether  we 
are  thereby  prevented  from  proceeding  in  per- 
sonam for  the  value  of  the  thing  forfeited.  We 
contend  that  we  may  proceed  either  way;  for 
of  what  use  are  the  words  "or  the  value  there- 
of," if  the  recovery  must  be  by  seizure  and  con- 
demnation f  The  words  being  in  the  alterna- 
tive, leave  us  that  option.  In  Roberts  v.  With- 
ered, it  is  said,  "that  though  some  persons  pro- 
ceed by  way  of  information  upon  forfeitures, 
yet  actions  of  detinue  will  nevertheless  lie."  5 
Mod.  194.  Suppose  the  act  had  declared  that 
the  party  shall  forfeit  1,000  dollars,  would  not 
an  action  lie  for  this  money  f 

But  admitting  that  the  act  of  }790  requires 
a  sentence  of  condemnation  to  vest  the  right  in 
the  United  States,  we  contend  that  the  29th  sec- 
tion of  the  act  of  December  31,  1792,  undtf 
which  the  present  action  is  brought,  does  not. 
Laws  U.  S.  vol.  2«  p.  157. 

Although  it  refers  to  the  act  of  1790,  it  is 
only  for  the  purpose  of  designating  the  courts 
in  which  the  recovery  is  to  be  had;  and  to  the 
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manner  of  dlsposinff  of  the  forfeiture.  It  has 
no  reference  to  the  kind  of  suit,  or  to  the  man- 
ner of  proceeding,  to  effect  the  recovery 
342*]  *of  the  object.  The  words  of  the  29th 
section  are,  "that  all  penalties  and  forfeitures 
which  may  be  incurred,  for  offenses  against  this 
act,  shall  and  may  be  sued  for,  prosecuted,  and 
recovered,  in  such  courts,  nnd  be  disposed  of  in 
such  manner,  as  any  penalties  and  forfeitures 
which  may  be  incurred  for  offenses  a^^ainst  the 
act  (of  17dO)  may  l^ally  be  sued  K>r,  prose- 
cuted, recovered  and  disposed  of." 

The  statute  of  12  Car.  II,  has  stronger  ex- 
pressions to  show  that  a  sentence  of  condemna- 
tion was  necessary  to  vest  the  property.  Its 
words  are,  "tuider  the  penalty  of  forfeiture  of 
ship  and  goods,  one  moiety  to  his  majesty,  and 
the  other  moiety  to  him  or  them  that  shall  in- 
form, seize,  or  sue  for  the  same."  Our  statute 
is  not  only  silent  as  to  the  mode  of  recovery, 
wiiether  by  information,  seizure,  or  suit,  but 
<!ontains  the  words  ''or  the  value  thereof," 
(which  the  British  statute  does  not,)  and,  there- 
fore, recognizes  any  mode  of  recovery  by  which 
that  value  can  be  obtained. 

It  is  not  unworthy  of  remark,  that  vessels 
are,  by  the  act  of  1790,  rendered  liable  to  for- 
feiture in  three  cases,  s.  14,  27,  A,  60,  in  neither 
of  which  is  it  declared  that  "the  value  thereof" 
may  be  recovered.  The  67th  section,  if  intend- 
ed to  ascertain  the  forfeiture  of  ships  by  seizure 
and  condemnation  only,  may  operate  consist- 
ently on  that  act,  but  it  cannot,  where  an  alter^ 
native  is  given  to  sue  for  the  value. 

As  we  cannot  proceed  in  rem  without  a  seiz- 
ure, if  a  transfer  or  sale  secures  the  property 
in  the  transferee,  or  vendee,  the  law  will,  in  this 
respect,  be  defeated. 

Admitting  that  the  vendee  is  safe,  the  offend- 
er is  liable  Co  be  proceeded  against  in  personam, 
for  the  value  of  the  property  forfeited.  If  so, 
his  assignees,  in  case  of  his  bankruptcy,  are 
also;  for  his  creditors  have  but  an  equitable  lien 
on  his  estate  in  the  hands  of  his  assignees ;  and 
the  United  States  have  a  legal  right,  which, 
sifter  suit  brought,  has  relation  back  to  the  time 
of  the  forfeiture. 

343*]  *With  respect  to  the  exceptions  to  the 
witnesses,  the  court,  in  rejecting  ttie  testimony 
of  Hackman,  have  carried  the  doctrine  farther 
than  it  is  warranted  by  any  precedent.  It  was, 
in  fact,  deciding  that  a  witness  may  refuse  to 
give  testimony  against  a  defendant,  because  that 
defendant  is  his  debtor,  and  his  testimony,  by 
establishing  the  plaintiff's  claim,  would  dimin- 
ish the  funds  out  of  which  the  witness's  claim 
mi^t  be  satisfied. 

This  interest  is  certainly  too  remote  and  con- 
tingent to  exclude  the  witness.  It  may,  per- 
haps, affect  his  credibility,  but  not  his  compe- 
tency. 

The  other  witness  who  was  called  to  prove 
the  entry  in  the  books  of  Brown  k  Hackman, 
was  also  improperly  rejected. 

After  the  rejection  of  Hackman  himself,  and 
after  proving  the  book  to  be  in  the  possession 
of  the  opposite  party,  who  refused  to  produce 
it,  the  next  best  evidence  was  the  testimony  of 
a  person  who  hkd  seen  the  entry  in  the  book,  in 
the  hand-writing  of  Hackman. 

The  judgment  of  the  district  court  upon  the 
libel  is  no  bar  to  the  present  action.  That  judff- 
ment  was  not  given  on  the  point  of  the  forfeit- 
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ure,  but  upon  the  nround  that  the  United  States 
could  not  follow  the  thing  itself  into  the  hands 
of  a  bona  fide  purchaser,  for  a  valuable  consid- 
eration, without  notice.  It  does  not  bar  the 
remedy  in  personam, 
P.  B.  Key  and  Martin,  contra. 

1.  As  to  the  rejection  of  Hackman,  as  a  wit- 
ness. 

He  was  offered  by  the  United  States  to  prove 
that  he  was  an  alien,  and  was  interested  in  the 
ship  at  the  time  the  oath  was  taken  by  Brown. 
The  defendant  objected,  and,  upon  the  voir  dire, 
he  declared  himself  interested,  and  objected  to 
answering  against  his  interest.  [Key  was 
about  to  read  an  authority,  when  the  Chief  Jus- 
tice told  him  that  no  authorities  would  be  re- 
quired on  that  point.  Johnson,  J,,  said  he 
should  *like  to  see  the  authority  for  his  [*344 
own  satisfaction.  Marshall,  Ch,  J.  When  we 
said  there  was  no  necessity  for  authorities,  we 
meant  authorities  to  prove  that  a  man,  in  a  civil 
case,  is  not  bound  to  testifv  against  his  interest. 
But  this  does  not  preclude  the  objection,  that 
the  facts  stated  by  the  witness,  as  the  ground 
of  his  interest,  did  not  prove  him  to  be  inter- 
ested.   Key  then  cited  Peake's  Law  of  Ev.  132.] 

2.  As  to  the  rejection  of  the  witness  who  was 
called  to  prove  the  entry  in  the  books  of  Brown 
&  Hackman. 

There  was  no  proof  that  it  was  one  of  ths 
books  of  that  firm;  nor  was  any  notice  given 
to  the  defendants  to  produce  it.  It  was  not 
proved  to  be  in  the  possession  of  the  defendants, 
but  in  that  of  the  assignees  of  Brown  &.  Hack- 
man,  who  were  different  persons.  The  plaintiffs 
might  have  had  a  subpoena  duces  tecum.  The 
ground  of  the  opinion  of  the  court  was,  that 
the  testimony  offered  was  not  the  best  evidence, 
as  the  book  itself  might  have  been  had. 

3.  The  important  question  in  the  cause  Is 
whether,  by  the  act  of  forfeiture,  the  property 
vested  in  the  United  States  befors  condemna- 
tion. 

We  admit  that  the  owner  of  property  may 
maintain  trover  against  a  vendee  claiming  un- 
der a  third  person,  and  disaffirm  the  sale;  or  he 
may  affirm  the  sale,  and  bring  an  action  for  the 
price.  The  present  action  is  grounded  on  the 
right  of  property  being  in  the  Unitea  States  at 
the  time  of  the  sale.  The  seizure  of  the  vessel 
was  not  made  by  the  United  States  until  after 
the  assignees  of  Brown  had  sold  and  delivered 
her  to  a  third  person. 

If  the  present  action  is  not  founded  on  the 
right  of  property,  the  action  should  have  been 
debt  for  the  penalty,  or  a  special  action  on  the 
case,  grounded  upon  the  statute,  and  averring 
every  matter  necessary  to  entitle  the  United 
States  to  recover. 

*The  right  of  the  United  btates  to  the  [*345 
property  depends  upon  the  act  of  1792.  The 
4th  section,  which  declares  the  forfeiture  and 
p^mlty,  is  silent  as  to  the  remedy.  When  the 
act  creating  a  penalty  is  silent  as  to  its  mode  of 
recovery,  the  action  must  be  debt  or  case  on 
the  statute. 

The  only  remedy,  then,  which  the  United 
States  had,  was  either  by  a  seizure  of  the  ship, 
or  an  action  of  debt,  or  special  action  on  the 
case,  for  the  penalty.  But  the  present  is  an 
action  for  money  had  and  received.  It  is  not 
grounded  ou  a  erime  or  a  tort. 
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The  United  States  have  lost  their  remedy  in 
rem,  by  suffering  it  to  be  sold  without  notice. 
Upon  this  poinC  ^e  sentence  of  the  district 
court,  which  has  been  acquiesced  under,  is  con- 
clusive; for  it  goes  upon  the  ground  that  the 
United  States  had  not  the  right  to  the  thing  at 
the  time  of  the  sale;  for  if  they  had,  the  vendee 
gained  no  lesal  title,  and,  therefore,  could  not 
be  protected  by  the  want  of  notice.  But  he  was 
protected  by  want  of  notice;  ne  must,  therefore, 
have  gainea  a  legal  title,  which  coiUd  be  pro- 
tected. He  could  gain  his  legal  title  only  from 
the  assignees,  but  they  could  not  convey  a  l^al 
title  which  was  not  in  them.  At  the  time  of 
sale,  therefore,  the  legal  title  must  have  been  in 
the  assignees;  anu,  as  there  could  not  be  two 
legal  titles  to  the  same  thing,  at  the  same  time, 
in  different  persons,  the  title  could  not  be  in  tue 
United  States.  This  is  the  consequence  which 
inevitably  results  from  the  sentence. 

Having  lost  their  remedy  against  the  thing 
their  only  alternative  is  an  action  for  the  pen- 
alty against  the  person  who  took  the  false  oath. 
The  aet  provides  no  substitute  for  the  process 
in  rem,  but  the  action  against  that  person;  it 
gives  no  right  of  action  against  the  person  who 
may  be  in  possession  of  the  thing. 

No  action  for  the  penalty  will  lie  against 
Brown's  assignees.    It  is  in  the  nature  of  a 
•criminal  prosecution. 

346*]  ^The  act  gives  the  United  States  an 
election  of  one  of  two  remedies,  but  not  of  both. 
They  »nay  proceed  in  rem,  or  in  personam.  Un- 
til their  election  is  made,  the  thing  itself  is  not 
forfeited,  for  they  may  never  choose  to  proceed 
against  the  thing,  but  may  prefer  the  remedy 
against  the  person. 

They  have  made  their  election  by  proceeding 
in  rem;  having  failed  there,  they  could  not  take 
the  other  side  of  the  alternative,  and  sue  for  its 
value.  The  sentence  has  been  submitted  to,  and 
is  conclusive  until  reversed. 

Suppose  the  libel  had  been  dismissed  because 
it  was  not  sufficiently  proved  that  Brown  had 
sworn  falsely,  or  that  ne  knew  he  was  swear- 
ing falsely,  could  the  Unitea  States  turn  round, 
and  try  the  same  question  again,  upon  an  action 
against  Brown  for  the  penalty  f  Or,  after  suing 
Brown  for  the  penalty,  and  failing  to  recover 
judgment  against  him,  could  they  seize  the  ship 
and  try  the  question  over  again? 

A  judgment,  until  reversed,  is  conclusive  as 
to  the  subject  matter  of  it.  2  Burr.  1009,  Mosea 
V,  Macferlan, 

At  common  law  a  forfeiture  does  not  alter  the 
property,  until  there  is  some  act  done  by  the 
party  claiming  the  forfeiture,  either  in  pais,  or 
of  record. 

A  forfeiture  of  lands  relates  back  to  the  time 
Ikid  in  the  indictment;  but  the  forfeiture  of 
goods  relates  to  the  time  of  conviction.  In  both 
cases  the  time  must  appear  of  record.  Co.  Litt. 
390,  b,  391,  a. 

In  case  of  deodand,  nothing  is  forfeited  until 
it  be  found  by  inquest.  So  m  the  case  of  felo 
de  se,  no  part  of  the  personal  estate  is  forfeited 
to  the  king  before  the  self-murder  is  found  by 
inquisition.  So  in  the  cases  of  flight,  and  of 
goods  waived.     1  Hawk.  P.  C.  101,  104. 

The  case  of  Roberts  v.  Withered,  5  Mod.  193, 
was  decided  on  the  groimd  that  an  action  of 
detinue  was  a  process  in  rem,  and  univalent  to 
a  seizure. 
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•Harper,  in  reply.  [*34T 

1.  As  to  the  exclusion  of  Hadoniaii's  testi- 
mony. 

It  may,  perhaps,  be  safely  admitted  that  if 
the  testimony  has  an  immediate,  direct,  and  cer- 
tain effect  upon  his  interest,  a  man  may  be  ex- 
cused from  testifying.    But  in  the  present  ca»^ 
it  depended  upon  several  contingencies.     Ist. 
Whether  Brown's  estate  would  be  sufficient  to 
pay  the  daim  of  the  United  States ;  2d.  Whether 
Hackman's   certificate  would  bar  the    United 
States,  a  ]>oint  not  yet  decided,  and  upon  whi^ 
legal  opinions  differ;  3d.  Whether  tne  United 
States  would  choose  to  resort  to  Hackman  until 
the  effects  of  Brown  were  exhausted;  and,  4th. 
Whether  there  would  be  any  surplus  of  Hade- 
man's  estate.    The  authority  from  Peake,  132, 
is  not  to  the  point;  for  he  says  that  the  testi- 
mony must  go  to  establish  a  debt  against  him- 
self, before  the  witness  can  be  excused   from 
giving  it.    And  the  case  which  he  cites  from 
Strange,  406,  shows  that  it  is  only  a  matter  of 
indulgence,  and  not  of  right,  even  in  such  a 
case:  for  although  the  witness  was  bail  in  the 
action,  yet  if  he  was  a  subscribing  witness,  the 
Chief   Justice   said   he  would   oblige   him   to 
swear. 

2.  As  to  the  testimony  respecting  the  book. 
It  was  proved  that  the  book  was  in  the  hands 

of  the  assignee  of  Hackman,  who  refused  to  pro- 
duce it.  We  could  not  issue  a  subpcena  dttce9 
tecum,  because  tne  book  was  a  private  docu- 
ment; and  it  not  being  in  the  possession  of  the 
defendants  we  could  not  compel  them  to  bring 
it  in  under  the  act  of  Congress.  Between  a 
bankrupt  and  his  assignees  there  is  a  perfect 
privity  as  to  all  matters  of  contract  and  inter- 
est. The  book,  therefore,  must  be  supposed  to  be 
in  the  hands  of  Hackman;  and  as  the  court  re- 
fused to  compel  him  to  testify,  or  to  produce  the 
book,  evidence  of  its  contents  was  the  next  best 
evidence  in  our  power.  As  to  this  case,  it  was 
as  if  the  book  had  been  lost  or  destroyed.  If  a 
subscribing  witness  to  a  bond  be  out  of  the  reach 
of  the  process  of  the  court,  you  cannot  compel 
him  to  testify,  but  you  may  give  evidence  of  his 
hand-writing. 

3.  As  to  the  main  question. 

*The  defendants  are  not  sued  as  as-  [*846 
signees.  The  action  is  against  them  in  their 
own  right,  as  having  received  money  to  which 
the  United  States  are  entitled.  We  say  that 
they  have  taken  property  of  the  United  States, 
and  sold  it,  and  we  are  entitled  to  the  money. 

The  forfeiture  of  the  value  is  to  be  recovered 
of  the  person  who  took  the  oath;  but  this  does 
not  prevent  the  United  States  from  pursuing 
such  other  remedies  as  they  might  have  had  by 
reason  of  the  forfeiture.  If,  then,  the  forfeit- 
ure gave  the  United  States  the  right  to  the 
thing,  they  are  entitled  to  the  present  remedy. 

The  question  is,  at  what  time  did  the  property 
vest  in  the  United  States  by  reason  of  the  ^]t^ 
feitureT 

The  case  in  5  T.  R.  refers  to,  and  recognizes, 
the  law  as  decided  in  Roberts  v.  Withered,  in  5 
Mod.  The  decision  there  was,  that  by  the  ille- 
gal act  of  the  party  the  property  was  devested 
out  of  him.  The  doctrine  of  abeyance  does  not 
exist  in  any  case:  it  has  been  laughed  out  of 
existence.  The  property  must  be  somewhere^ 
If  it  does  not  vest  in  a  private  owner,  it  goes  to 
the  sovereign,  or  to  the  government.    If  devest- 
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0d  out  of  the  owner,  it  goes  eo  inaianti  to  the 
person  to  whose  use  it  is  forfeited.  When  the 
forfeiture  accrues  to  a  private  person,  he  must 
do  some  act  to  entitle  nimself.  But  not  so  in 
the  case  of  the  king;  it  vests  in  him  immediate- 
ly. He  is  not  bound  to  do  any  act.  In  the  case 
of  Roberts,  qui  tarn,  v.  Withered,  5  Mod.  the 
right  of  the  informer  did  not  accrue  till  the  ac- 
tion brought;  but  the  whole  had  gone  to  the 
king  by  the  forfeiture.  The  offense  devests  the 
property,  but  it  is  not  vested  in  an  informer 
\mU\  action  brought.  In  the  mean  time  it  is 
in  the  king.  The  mf ormer's  right  only  vests  by 
action. 

There  is  a  difference  between  a  forfeiture  by 
statute,  and  a  forfeiture  by  common  law.  The 
common  law  says,  the  king  shall  have  it  if  he 
will.  But  the  statute  savs,  it  shall  absolutely 
vest  in  the  kin^.  By  the  statute,  the  king, 
speaking  bv  the  legislature,  has  determined  his 
will.  He  has  made  his  election  to  have  the 
thing.  But  the  statutory  remedy  does  not  take 
away  the  common  law  remedy :  it  is  cumulative. 
The  United  States  are  not  obliged  to  resort  to 
the  statutory  remedy. 

349*  J  *But  it  is  said  that  the  United  States 
had  an  election,  and  that  no  right  to  the  thing 
vested  until  they  made  their  el^ion.  We  may 
admit  it;  but  we  say  we  have  elected  the  pres- 
ent remedy. 

Admit  that  we  elected  to  seize  the  vessel.  It 
had  escaped :  it  was  gone  out  of  our  power.  It 
was  still  an  election,  and  we  are  now  proceed- 
ing in  an  action  for  its  value.  The  election  will 
leEEite  back.  We  have  the  whole  three  years  to 
make  the  election.  If  we  pass  the  three  years, 
theproperty  goes  back  to  the  former  owner. 

The  value  is  not  to  be  consider^  as  a  pen- 
alty, but  as  a  debt.    We  mi^ht  have  brought 
,  detinue  or  trover  for  the  ship,  instead  of  an 
action  for  the  value,  or  a  seizure. 

We  admit  the  sentence  cannot  be  inquired 
into;  but  it  does  not  affect  the  present  question. 
The  decision  was  not  on  the  point  of  the  for- 
feiture. 

February  22.  Mabshall,  Ch.  J,,  delivered 
the  opinion  of  the  Court. 

This  action  is  brought  to  recover  money,  re- 
ceived by  the  defendants,  for  a  ship  sold  by 
them  as  the  assignees  of  Aquila  Brown,  a  bank- 
rupt: which  ship  is  considered,  in  this  cause,  as 
having  been  liable  to  forfeiture,  under  the  *'act 
for  registering  and  recording  ships  or  veasels." 
It  is  founded  on  the  idea  that,  at  the  time  of 
sale,  the  ship  was  the  property  of  the  United 
States,  in  virtue  of  the  act  of  forfeiture  which 
had  been  committed,  and  of  the  proceedings  of 
the  United  States  in  consequence  of  that  act. 

It  appears  that  in  1801  Aquila  Brown,  Jun., 
then  carrying  on  trade  in  his  own  name,  in 
Baltimore,  obtained  a  register  for  the  Anthony 
Mangin,  as  his  sole  property;  having  first  taken 
the  oath  which  the  law  requires,  to  enable  him 
to  obtain  such  register.  He  afterward  became 
a  bankrupt,  and  the  Anthony  Mangin  passed, 
with  his  other  effects,  to  his  assignees,  who  sold 
her  for  the  money  now  claimed  by  the  United 
350*]  States.  After  ♦this  sale,  facts  were  dis- 
covered, inducing  the  opinion  that  a  certain 
Harman  Henry  Hackman,  a  foreigner,  was  part 
owner  of  the  vessel,  a  circumstance  within  the 
knowledge  of  Aquila  Brown;  and  upon  this 
ground  she  was  seized  and  libeled  in  tne  court 
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of  admiralty.  By  the  sentence  of  that  courts 
the  libel  was  adjudged  not  to  be  supported,  and 
was  dismissed.  It  is  agreed,  and  is  so  stated 
in  the  reasoning  of  the  judge,  which  accompa- 
nied his  opinion,  that  this  sentence  was  not  in- 
tended to  decide  the  ouestion  of  forfeiture;  but 
was  founded  on  the  alienation  of  the  vessel  be- 
fore the  forfeiture  was  claimed.  Acquiescing  in 
this  decision  the  United  States  brought  the 
present  action.  At  the  trial  the  judge  in- 
structed the  iury  that  this  action  was  not  main- 
tainable, although  they  should  be  of  opinion 
that  the  fact  afieged  m  the  oath,  which  was^ 
taken  to  obtain  the  register,  was  untrue  with- 
in the  knowledge  of  the  person  taking  the  oath. 
To  this  instruction  an  exception  was  taken; 
and  upon  that,  among  other  poiats,  the  cause 
comes  into  this  court. 

The  words  of  the  act  imder  which  the  right 
of  the  United  States  accrues  are :  "And  in  case 
any  of  the  matters  of  fact  in  the  said  oath  or 
affirmation  alleged,  which  shall  be  within  the 
knowledge  of  the  party  so  swearing  or  affirm- 
ing, shall  not  be  true,  there  shall  be  a  forfeiture 
of  the  ship  or  vessel,  together  with  her  tadcle, 
furniture  and  apparel,  in  respect  to  whi<^  the- 
same  shall  have  been  made,  or  of  the  value 
thereof,  to  be  recovered,  with  costs  of  suit,  of 
the  person  by  whom  such  oath  or  affirmation 
shall  have  been  made." 

The  question  made  at  the  bar  is,  whether,  by 
virtue  of  this  act,  the  absolute  property  in  the 
ship  or  vessel  vests  in  the  United  States,  either 
in  fact  or  in  contemplation  of  law,  on  the  tak- 
ing of  the  false  oath ;  or  remains  in  the  owners 
imtil  the  United  States  shall  perform  some  act,^ 
manifesting  their  election  to  take  the  ship  and 
not  the  value. 

So  far  as  respects  this  question,  the  effect  of 
the  sentence  in  the  court  of  admiralty  is  put  out 
of  the  case,  for  the  court  has  not  decided  what 
the  effect  of  that  sentence  will  be. 

It  has  been  proved,  that  in  all  forfeitures  ac- 
cruing at  common  law,  nothing  vests  in  the  gov- 
ernment imtil  *some  legal  step  shall  be  [*351 
taken  for  the  assertion  of  its  right,  after  which, 
for  many  purposes,  the  doctrine  of  relation  car- 
ries back  the  title  to  the  commission  of  the  of- 
fense; but  the  distinction,  taken  by  the  counsel 
for  the  United  States,  between  forfeitures  at 
common  law,  and  those  accruing  under  a  stat- 
ute, is  certainly  a  sound  one.  Where  a  for- 
feiture is  given  by  a  statute,  the  rules  of  the 
common  law  may  be  dispensed  with,  and  the 
thing  forfeited  may  either  vest  immediately,  or 
on  the  performance  of  some  particular  act,  as- 
shall  be  the  will  of  the  legislature.  This  must 
depend  upon  the  construction  of  the  statute. 

The  cases  cited  from  5  Mod.  and  5  Dumford 
&  East,  are  certainly  strong  cases.  Whether 
they  can  be  reconciled  to  the  general  principles 
of  English  law  need  not  be  considered,  because 
the  present  inquiry  respects  the  construction  of 
an  act  of  Ck>ngress,  containing  words  which  vary 
essentially  from  those  used  in  the  acts  of  the 
British  parliament^  on  which  those  decisions 
were  maae. 

The  question,  therefore,  does  the  ship  vest  ab- 
solutely in  the  United  States,  so  <u  to  make  it 
their  property,  whether  such  be  the  choice  of  the- 
government  or  not,  or  may  they  elect  to  reject 
the  ship  and  proceed  for  its  value,  must  be  de> 
cided  by  the  particular  words  of  the  act. 
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The  words,  taken  according  to  their  natural 
import,  certainly  indicate  that  an  alternative  is 

Presented  to  the  United  States.  "There  shall 
e  a  forfeiture  of  the  ship,  or  of  the  value  there- 
of, to  be  recovered,  with  costs  of  suit,  of  the  per- 
son by  whom  such  oath  shall  have  been  made." 

Had  a  special  action  on  the  case  been  brought 
against  the  person,  by  whom  the  oath  was  rn^e, 
siting  circumstances  on  which  a  forfeiture 
would  arise,  and  averring  an  election  on  the 
part  of  the  United  States  to  claim  the  value,  it 
would  be  a  very  bold  use  of  the  power  of  con- 
struction which  is  placed  in  a  court  of  justice 
to  say,  that  such  an  action  could  not  be  main- 
tained, because  the  vessel  itself  was  vested  in 
the  government,  and  the  value  was  only  given 
in  the  event  of  the  vessel  being  withdrawn  from 
its  grasp. 

352*  ]  *In  addition  to  the  obvious  and  natural 
import  of  the  words  used  by  the  legislature,  the 
opmion  that  an  alternative  is  given  to  the  gov- 
ernment derives  some  strength  from  the  con- 
sideration, that  the  forfeitures  are  claimed  from 
distinct  persons.  If  the  ship  be  forfeited  she 
is  claimed  from  all  the  owners.  In  an  action 
for  the  Anthony  Mangin,  Harman  Henry  Hack- 
man  could  not  have  defended  himself  by  aver- 
ring his  interest  in  the  vessel,  and  that  only  the 
share  of  Brown  was  forfeited;  but  in  an  action 
against  Hackman,  for  the  value,  the  declaration, 
or  information,  must  have  averred  that  he  was 
the  person  who  took  the  false  oath,  and  proof 
that  it  was  taken  by  his  partner  would  not  have 
supported  that  averment.  They  are,  then,  dis- 
tinct forfeitures,  claimed  from  different  persons. 
The  ship,  from  the  owners;  the  value,  from  the 
particumr  owner  who  has  taken  the  false  oath. 

The  United  States  are  entitled  to  both,  or  to 
only  one  of  them.  A  right  to  both  has  not, 
and  certainly  cannot,  be  asserted.  If  there  be 
a  right  only  to  one,  the  government  may  elect 
to  t^ce  either,  but  till  the  election  be  made,  the 
title  to  the  one  is  perfectly  equal  to  the  title  to 
the  other. 

It  seems  to  be  of  the  veiy  nature  of  a  right  to 
elect  one  of  two  things,  that  actual  ownership 
is  not  acquired  in  either  imtil  it  be  elected ;  and 
if  the  penalty  of  an  offense  be  not  the  positive 
forfeiture  of  a  particular  thing,  but  one  of  two 
things,  at  the  choice  of  the  person  claiming  the 
forfeiture,  it  would  seem  to  be  altering,  ma- 
terially, the  situation  in  which  that  pernon  is 
placed,  to  say  that  either  is  vested  in  him  be- 
fore he  makes  that  choice.  If  both  are  vested 
in  him,  it  is  not  an  election  which  to  take,  but 
which  to  reject;  it  is  not  a  forfeiture  of  one  of 
two  things,  but  a  forfeiture  of  two  things,  of 
which  one  only  can  be  retained. 

That  the  legislature  may  pass  such  an  act  is 
certain ;  but  that  the  one  imder  consideration  is 
such  an  act,  is  not  admitted  by  the  court. 

If  the  property  in  the  vessel  was  actually 
vested  in  the  United  States  by  the  commission  of 
the  offense,  then  the  judgment  of  a  court,  con- 
353*]  demning  the  vessel,  *or  declaring  it  to 
belong  to  the  government,  would,  in  fact,  do 
nothing  more  than  ascertain  that  the  offense 
had  been  committed ;  it  would  not  vest  the  thing 
more  completely  in  the  government,  in  point  of 
rights  t^n  it  was  vested  by  the  commission  of 
the  offense.  If,  notwithstanding  the  complete 
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ownership^  of  the  yqfgsel,  which  the  argument 
supposes  in  the  government  immediately  upon 
the  act  of  forfeiture,  and  in  virtue  of  that  act  a 
suit  for  the  value  mi^ht  have  been  maintained, 
it  would  seem  to  follow  that  a  judgment,  de- 
clarinfi^  the  vessel  to  be  the  property  of  the 
United  States,  would  not  bar  an  action  for  the 
value,  provided  the  benefit  of  that  judgment  had 
not  been  received  by  the  United  States.  Hie 
real  principle  on  which  an  action  for  the  value 
can  be  maintained  would  seem  to  be,  that  the 
ship  itself  did  not  belong  to  the  United  States 
in  consequence  of  the  false  oath,  but  in  conse- 
quence of  the  election  to  take  the  ship.  If  this 
election  be  not  made,  and  the  government  shall 
elect  the  value,  then  the  property  of  the  vessel 
remains  in  the  original  owners,  and  is  no  ob- 
stacle to  a  suit  for  the  value.  But  if  this  opin- 
ion be  mistaken;  if  the  property  in  the  ship  be 
immediately  invested  in  the  government,  not- 
withstanding which  the  value  may  be  claimed, 
the  oourt  cannot  distinctly  perceive  why  the 
same  action  might  not  be  maintained,  notwith- 
standing the  declaration  of  a  court  that  the 
property  was  in  the  United  States,  provided  the 
benefit  of  their  judgment  was  not  ootained.  In 
this  view  of  the  case,  if  the  court  of  admiralty 
had  decreed  in  favor  of  the  United  States,  and 
the  Anthony  Mangin  had  been  destroyed  before 
the  benefit  of  that  judgment  had  been  received, 
the  person  who  had  taken  the  false  oath  migut 
still  have  been  sued  for  the  value,  llus  would 
never  be  contended;  and  yet  if  the  absolute 
ownership  of  the  vessel  by  the  United  States 
does  not  preclude  a  right  to  sue  for  the  value 
before  a  judgment  be  rendered,  there  is  some 
difficulty  in  discerning  when  it  will  preclude 
that  ri^ht.  In  fact,  the  idea  that  one  of  two 
things  is  actually  vested  in  government  by  an 
act  to  which  forfeiture  is  attached,  seems  in- 
compatible with  the  idea  of  a  right  to  elect 
which  of  two  things  shall  vest. 

It  seems,  then,  to  be  the  necessary  construc- 
tion of  the  act  of  Congress  that  the  United 
States  acquired  no  *property  in  the  [*354 
Anthony  Mangin  imtil  they  elected  to  pursue 
that  part  of  the  alternative  given  by  the  statute. 
Of  consequence,  the  money  for  which  that  ves- 
sel was  sold,  was  not,  at  the  time,  received  for 
the  use  of  the  United  States ;  but  for  the  use  of 
the  creditors  of  the  bankrupt. 

To  decide  finally  on  the  propriety  of  support^ 
in^  the  claim  of  the  United  States,  as  made  in 
this  action,  under  that  branch  of  the  statute 
which  forfeits  the  vessel,  another  question  still 
remains  to  be  investigated.  Has  the  doctrine 
of  relation  such  an  influence  upon  this  case, 
that  an  election  subseouent  to  the  sale  shall 
carry  back  the  title  of  the  United  States  to  the 
commission  of  the  act  of  forfeiture,  so  as  by  this 
fiction  of  law  to  make  them  the  real  owners  of 
the  vessel  at  the  time  of  sale,  and,  consequently, 
of  the  money  for  which  she  was  sold? 

Without  a  critical  examination  of  the  doc- 
trine of  relation,  it  would  seem  to  be  a  neces- 
sary part  of  that  doctrine,  that  the  title  to  a 
thing  which  is  to  relate  back  to  some  former 
time,  must  exist  against  the  thinff  itself,  not 
against  some  other  thing  which  the  claimant 
may  wish  to  consider  as  its  substitute.  To 
earry  back  the  title  to  the  Anthony  Mangin  to 
the  act  of  forfeiture,  the  title  to  the  Anthony 
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Mangin  must  have,  an  actual  existence.  If  no 
such  title  exists,  then  the  right  to  elect  the  ves- 
sel is  lost,  and  the  statute  has  not  forfeited 
the  money  for  which  she  was  sold  in  lieu  of  her. 
Suppose,  instead  of  being  sold  by  the  defend- 
ants, she  had  been  exchanged  by  Aquila  Brown 
himself  for  another  ship,  would  that  other  ship 
have  been  forfeitable,  by  the  doctrine  of  rela- 
tion, in  lieu  of  the  Anthony  Mangin?  Clearly 
not;  for  the  statute  gives  no  such  forfeiture. 
The  forfeiture  attaches  to  the  thing  itself,  not 
to  any  article  for  which  the  thing  may  be  ex- 
ehanged. 

The  court  will  not  inquire  whether  an  action 
on  the  case  against  Grundy  &  Thornburgh  for 
money  had  and  received  to  the  use  of  the  Unit- 
ed States,  be  a  proper  action  in  which  to  estab- 
lish a  forfeiture  for  a  fact  conmiitted  by  Aquila 
Brown.  But  some  objections  to  it  may  be  stat- 
ed which  deserve  consideration.  It  certainly 
^ves  no  notice  of  the  nature  of  the  claim,  a 
355*]  circumstance  *with  which,  in  a  case  like 
this,  the  ordinary  rules  of  justice  ought  not  to 
dispense.  It  asserts  a  claim  founded  on  a  crime 
yet  remaining  to  be  proved,  not  against  the 
person  who  has  committed  that  crime,  or 
against  him  who  possesses  the  thing  which  is 
liable  for  it,  but  against  those  who,  though  the 
assignees  of  the  effects,  are  not  the  assignees  of 
the  torts,  committed  bv  the  bankrupt.  It  may 
diange  the  nature  of  the  defense. 

The  court  suggests  these  difficulties  as  prob- 
ably constituting  objections  to  the  action,  with- 
out deciding  on  them.  The  points  previously 
determined  show  that  it  is  not  maintainable  in 


this  case,  under  that  alternative  of  the  stat> 
ute  which  subjects  the  vessel  to  forfeiture. 

It  remains  to  be  inquired  whether  it  can  be 
maintained  under  the  provision  which  gives  a 
right  to  sue  for  the  value. 

Upon  this  part  of  the  case  no  doubt  was  ever 
entertained.  Not  only  must  the  declaration  spec- 
ially set  forth  the  facts  on  which  the  right  of 
the  United  States  accrued,  and  the  law  which 
gives  their  titles,  but  the  action  must  be  brought 
against  the  person  who  has  committed  the  of- 
fense. Discarding  those  words  which  relate  to 
other  objects,  and  reading  those  only  on  which 
the  claim  to  the  value  is  founded,  the  statute 
enacts,  that  "in  case  any  of  the  matters  of  fact 
in  the  said  oath  alleged  which  shall  be  within 
the  knowledge  of  the  party  so  swearing,  shall 
not  be  true,  there  shall  be  a  forfeiture  of  the 
value  of  the  vessel,  in  respect  to  which  the  same 
shall  have  been  made,  to  be  recovered,  with 
cosis  of  suit,  of  the  person  by  whom  such  oath 
shall  have  been  maae."  It  certainly  requires 
no  commentary  on  these  words  to  prove  that 
an  action  for  the  value  can  only  be  supported 
against  the  person  who  has  taken  the  oath. 

It  being  tne  opinion  of  the  court  that  this 
action  is  not  maintainable  under  any  proof  of- 
fered bv  the  plaintiffs,  it  was  deemed  unnec- 
essary to  inquire  whether  the  other  exceptions 
in  the  record  be  well  or  ill  founded. 
*  Without  declaring  any  opinion  respect- [*  356 
ing  them,  the  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  afflrtned,* 


1. — ^The  opinion  of  Judge  Winchester,  hi  the 
case  of  Ttie  united  States  v.  The  Anthony  Mangin, 
Norman,  claimant,  referred  to  in  the  argument,  was 

aa    follows  I 

The  libel  is  grounded  on  the  statute  for  enroll- 
ing^ and  registering  ships  and  vessels. 

The  proceeding  being  in  rem,  all  the  world  be- 
come parties  to  the  sentence,  as  far  as  the  right 
of  property  Is  involved ;  and  of  course*  all  persons 
any  wise  Interested  in  the  property  in  question  are 
admissible  to  claim  and  defend  their  interests. 

The  libel  states  the  cause  of  action,  with  all 
the  averments  necessary  to  support  the  affirmative 
allegation,  that  a  forfeiture  has  accrued. 

The  only  claimant  intervening  In  this  cause,  Is 
T.  W.  Norman,  who  alleges  himself  to  be  a  pur- 
chaser bona  flde  for  a  valuable  consideration.  Ig- 
norant' of  any  cause  of  forfeiture  existing  at  the 
time  of  the  purchase;  and  under  such  purchase, 
L  e.  bona  ftde,  and  for  valuable  consideration, 
claiming  the  property  as  exonerated  from  the  cause 
of  forfeiture  alleged,  even  if  the  facts  stated  to  sus- 
tain the  same  bt  true,  which  he  In  no  wise  admits. 

On  these  proceedings,  several  ouestlons  of  law 
have  been  raised  and  argued  by  the  counsel;  and 
as  the  great  point  hi  the  cause  does  not  appear 
to  have  ever  received,  either  in  this  country  or 
Great  Brltoln,  any  direct  Judicial  determination,  I 
have,  with  great  olllgence,  examtaied  into  the  ques- 
tions, which,  from  the  breaking  the  cause,  I  saw 
I  must  necessarily  be  involved  in  the  determina- 
tion. 

The  opinion  which  I  am  now  to  give,  though  the 
result  of  more  than  usual  Investigation,  Is  deliv- 
ered with  the  diffidence  which  will  ever  attend  the 
ietermlnatlon  of  an  Inferior  court,  upon  a  new. 
great  and  important  legal  question,  and  which  will 
probably  receive,  as  it  ought,  the  ultimate  Judg- 
ment of  the  Supreme  Conn. 

It  is  necessary  to  keep  in  dilferent  views,  .the 
questions  of  fact  in  issue,  the  questions  of  law 
arising  from  those  facts,  and  the  parties  between 
whom  they  arise.  ^      ^  ^^  *  a    « 

It  is  to  be  distinctly  remembered,  that  A.  Brown, 
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whose  wniful  perjury  Is  alleged  to  sustain  the  for- 
feiture sued  for.  Is  no  party  to  this  suit;  neither 
are  his  assignees,  in  any  shape,  parties  to  this  suit, 
to  be  directly  affected  by  the  Judgment.  Every 
consideration,  therefore,  which  would  support  a 
prosecution  against  the  actual  offender,  to  recover 
the  penalty  of  his  willful  crime,  or  which  might  be 
alleged  against  those  who  stand  In  his  situation,  as 
privies  In  law  quo  ad  the  forfellAire,  must  be  laid 
out  of  the  case. 

The  only  parties  to  this  suit  are,  the  United 
States  and  the  informant,  as  libellantB,  and  T.  W. 
Norman,  as  claimant  of  the  ship. 

I  think  It  peculiarly  necessary  to  confine  my 
opinion  to  the  state  of  facts,  and  the  questions  of 
law  applying  to  the  parties  in  court,  because  it  is 
not  necessary  for  me  to  decide  whether  the  as- 
signees of  A.  Brown  are  clothed  with  any  of  the 
essentials  characters  of  a  fair  purchaser,  or  have, 
so  far  as  relates  to  the  proper^,  any  privilege  or 
exemption  which  Brown  himself  would  not  nave 
had;  and  the  question  de  bona  fide  emptoris,  does 
arise  directly  upon  Captain  Norman's  claim,  and 
will  determine  this  case.  To  that  I  sliall,  there- 
fore, Immediately  proceed. 

No  seizure  was  made,  or  libel  filed  against  the 
ship,  until  after  Brown's  bankruptcy,  and  a  sale 
by  nls  assignees  to  the  claimant,  who  Is  admitted 
to  be  an  tainocent  purchaser  for  a  valuable  consid- 
eration ;  nor  until  after  he  had  obtained  a  new  reg- 
ister, In  his  own  name,  upon  that  purchase. 

It  is  argued  by  the  Ilbellants'  counsel,  that 
Brown  was  not  competent  to  pass  any  property  to 
his  assignees,  nor  they  to  any  purchaser  under 
them,  as  the  forfeiture  relates  back  to  vest  the 
proper^  from  the  time  of  t^ie  false  oath,  and  that 
the  claixn  of  the  Ilbellants  is  paramount  to  that  of 
the  claimant. 

The  defendant's  counsel  argue,  in  support  of  his 
claim,  tliat  the  relation  back  to  the  time  of  the  of- 
fense is  never  admitted  to  overreach  rights  inter- 
mediately acquired  by  third  persons. 

In  commenting  upon  the  case  from  1  D.  &  B.  252, 

when  the  argumsnt  was  first  openedt  Hr.  Martin 
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367»]     •THE  MARINE  INSURANCE  CO. 

of  Alexandria,  t;. 
JOHN  AND  JAMES  H.  TUCKER, 

If  a  yessel  be  Insured  '*at  and  from  Kingston,  In 
Jamaica,  to  Alexandria/'  and  talce  in  a  cargo  at 
Kingston,  for  Baltimore  and  Alexandria,  and  sails 
with  inteiit  to  go  ilrst  to  Baltimore,  and  from 
thence  to  Alexandria,  and,  before  she  arrives  at 
the  dividing  point,  is  captured;  it  is  a  case  of  in- 
tended deviation  only,  and  not  of  non-inception  of 


the  voyage  Insured.  It  depends  upon  tbe  particu- 
lar circumstances  of  the  case,  whether,  ff  tbe  ves- 
sel be  captured  and  recaptured,  the  loss  shall  be 
deemed  total  or  partial. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia. 
This  wa^  an  action  of  covenant,  by  John  and 
James  H.  Tucker,    on    a    policy  of  insurance., 
dated  Sept^nber  1st,  1801,  upon  the  sloop  Eliza, 


pressed  very  strongly  the  dictum  of  Lord  Kenyon, 
that  if  the  relation  back  to  the  time  of  an  offense 
was  admitted  as  to  the  property,  it  would,  in  every 
case,  equally  relate  to  the  profits  intermediately 
acquired.  If  the  reason  assigned  was  true,  it  cer- 
tainly furnished  one  of  the  strongest  cases  for  ap- 
r lying  the  argument  ab  inconvenienti,  and  as  such 
was  forcibly  struck  with  it  when  mentioned. 
The  manner  in  which  liord  Kenyon  is  reported 
to  have  made  this  observation  plainly  shows  it  to 
be  the  declaration  of  a  sudden  impression,  and 
which,  though  correct  as  applied  to  some  special 
cases,  is  not  so  in  the  latitude  reported,  either  at 
common  law,  the  civil  law,  or  in  equity  supported 
by  policy. 

1.  At  common  law,  even  as  to  the  guilty  party, 
no  attainder  whatsoever  has  relation,  as  to  the 
mesne  profits  of  land,  but  only  from  the  time  of 
the  attainder.     8  Bac.  272 ;  Co.  Lit.  290,  b,  118,  a. 

2.  By  the  civil  law,  and  the  rules  of  equl^  adopt- 
ed from  that  code,  a  subsequent  possessor  is  not 
only  not  in  a  worse  situation  than  those  from 
whom  he  derives  his  possession,  but  even  in  cases 
where  the  original  possessor  might  be  bound  to 
restore  profit  a  bona  fide  possessor  is  exempt  from 
any  such  obligation ;  as  in  the  case  of  a  bona  fide 
purchaser.  Bona  fide  emptor  non  dubie  percipiendo 
fructua  etiam  em  re  aliena.  interim  suoa  faciat^ 
non  tantum  eoa  qui  dUicentia  et  opera  ejus  prove- 
niunt,  sed  omnes;  quia  quod  ad  fructua  attinet 
loco  aomini  eat.    Zouoh^  2  J.  C.  213. 

3.  It  would  not  be  equitable  or  Just  in  the  ab- 
stract, to  permit  a  legal  owner  to  lay  by,  to  avail 
himself  01  the  Ignorance  of  an  innocent  holder. 
And  the  same  considerations  of  policy,  which  in 
England  permit  the  offender  and  his  family  to  en- 
loy  the  profits  of  lands  forfeited  for  treason,  which 
IS  a  sti'ong  aind  acknowledged  case  of  relation  to 
the  offense,  lest  the  land  should  be  uncultivated, 
and  the  public  interest  thereby  suffer,  applies  con- 
clusively to  every  case  where  it  may  be  doubtful 
whether  the  relation  is  to  the  offense,  or  only  to 
the  time  of  conviction. 

As  this  reason  kgainst  relation  does  not  appear 
to  have  the  force  it  carried  at  first  view,  we  must 
have  recourse, 

1st.  To  the  principles  of  decision  in  analogous 
cases ;  In  their  application,  always  having  regard 
(as  was  Justly  argued  by  Mr.  Harper,  on  the  motion 
to  produce  Brown's  examination  before  the  com- 
missioners) *'that  a  relation  back  shall  never  be 
admitted  to  Injure  the  rights  of  third  persons,  nor 
to   protect  or  favor  wrong."     And. 

2d.  To  the  statute  under  which  the  forfeiture  Is 
claimed  in  this  cause. 

The  adjudged  cases  on  this  subject  are  six  classes 
of  offenses,  which  incur  a  forfeiture  of  real  estate ; 
2  B.  C.  267,  and  seventeen  which  produce  a  for- 
feiture of  personal  property ;  2  B.  €;.  421.  In  this 
numerous  classification,  the  principle  which  governs 
each  description  of  cases  does  not  materially  differ. 
I  have,  therefore,  selected  only, 

1st.  The  cases  of  outlawry,  and  attainder  of 
crimes;  and,  (as  illustrative  of  these  cases,) 

2d.     Waived  goods. 

3d.  Relation  of  executions  at  common  law,  and 
since  the  statute  of  Charles ;  and, 

4th.  (As  involving  the  general  doctrine  of  this 
case,  and  to  explain  the  case  of  Roberta  v.  With- 
ered, cited  by  Mr.  Harper,  from  5  Mod.  193  ;  Salk. 
223.)  A  case  of  vlllanage  which  governed  that  de- 
cision. 

1.  Attainder,  or  conviction  of  crimes  and  out- 
lawry. 

Or  this  description  there  are  two  classes,  which 
are  adjudged  to  have  relation  to  the  time  of  the 
offense  committed,  and  overreach  all  Intermediate 
alienations,  treason  and  felo  dc  ae.  Tbe  case  of 
treason,  in  which  the  forfeiture  as  to  land  relates 
to  the  time  of  the  offense  committed,  depends  upon 
feudal  principles.  As  the  land  could  not  be  aliened 
by  the  tenant  voluntarily,  it  would  be  preposterous 
lo  admit  that  to  be  done,  through  the  medium  of  a 
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crime,  which  conld  not  be  done  bv  a  lawful  act; 
and  the  power  to  sell,  introduced  by  subsequ^t 
statutes,  is  construed  as  applying  only  to  lawful 
alienations.  The  reason  assigned  in  some  books, 
that  it  shall  relate  to  the  offense,  ''because  the  in- 
dictment contains  the  year  and  dav  when  it  was 
done,"  is  by  no  means  true  or  satisfactory,  since 
that  would  apply  equally  to  personal  property, 
which,  the  same  books  admit,  is  only  affected  from 
the  time  of  the  conviction ;  and  the  time  charged 
is  traversable,  even  in  the  case  of  land,  by  third 
persons  claiming  an  interest  therein.  5  Bac  228; 
H.  H.  P.  C.  261,  262 ;  3  Bac.  271 ;  Plow.  488 ;  8  Ca 
170;  U.  U.  P.  C.  264,  270;  3  Inst.  230. 

It  is  a  proposition  universally  true,  that  the  for- 
feiture, upon  an  attainder  of  treason,  relates  but 
to  the  conviction  as  to  chattels,  unless  the  case  of 
the  offender  killed  in  resisting,  or  flight,  form  an 
exception,  which  may  well  be  doubted.  Indeed 
says  Lord  Coke,  it  hath  always  been  holden,  that 
any  one  Indicted  of  treason  or  felony,  may,  bona 
fide,  sell  any  of  his  chattels,  real  or  personaL  3 
Bac.  271;  Perk.  29;  8  Kep.  171:  Skinner,  357; 
Jonea  v.  Aahhurat,  4  Com.  Dig. ;  Forfeiture,  B.  4 ; 
2  Inst.  48. 

In  the  case  of  a  felo  dc  se  it  is  stated,  that  the 
forfeiture  has  relation  to  the  time  of  the  morul 
wound  given,  so  that  all  intermediate  alienations 
are  avoided.  8  Bac.  272.  This  is  the  only  case  I 
have  ever  discovered,  in  which  the  doctrine  of  re- 
lation has  been  so  far  extended.  If  the  principle 
of  that  determination  is  sound,  and  it  is  applicable 
to  other  cases,  it  is  a  drag-net  indeed.  It  may, 
perhaps,  most  correctly  be  considered  as  a  case 
aui  generia,  and  neither  for  the  reasons  which  at» 
assigned  to  maintain  it,  nor  the  doctrine  It  sup- 
ports, applicable  to  other  cases. 

Those  who  are  curious  on  this  subject,  will  be 
amused  with  the  argument  of  Chief  Justice  Dyer, 
on  the  drowning  of  Sir  J.  Hales,  and  will,  probably, 
be  as  much  convinced  by  the  reasoning  of  the 
Chief  Justice,  as  by  the  logic  of  the  grave  dig- 
ger in  Hamlet,  to  prove  that  the  drowning  of  Ophe- 
lia was  ae  dcfendcndo.     Plowd.  262. 

Outlawry  subjects  the  party  to  forfeitures,  which 
are  well  known  to  depend  upon  the  nature  of  the 
suit  on  which  they  are  prosecuted.  Without  In- 
quiring when  an  office  Is  necessary,  or  may  be  dis- 
penseoT  with  by  tbe  crown,  I  shall  mention  one 
case  where,  even  after  an  outlawry,  (of  which 
purchasers  might  always  have  notice,  as  it  is  a 
matter  of  record,)  a  fair  purchaser  was  protected, 
even  against  the  crown.  It  is  from  Hardres^  lul. 
The  Attorney  General  v.  Freeman.  A.  was  oot- 
lawed,  and  afterwards  made  a  lease  of  his  land^ 
and  afterwards,  these  lands,  among  others,  were 
found  by  inquisition ;  and  this  case  was  pleaded  In 
bar,  to  bind  the  king  before  the  inquisition.  The 
court  held  that  a  lease,  or  other  estate  made  br 
the  party  after  outlawry,  and  before  an  inquisi- 
tion taken,  will  prevent  the  king's  title.  If  It  be 
made  bona  fide,  and  upon  good  consideration ;  but 
if  it  be  in  trust  for  the  party  only,  it  will  not  be 
a  bar ;  but  that  no  conveyance  whatsoever,  made 
after  the  Inquisition,  will  take  away  or  discharge 
the  khig's  Utle.  5  Bac.  564;  Salk.  395:  CartE 
442. 

These  cases  are  strong  to  show  the  general  pro- 
tection afforded  by  law  to  fair  purchasers,  even 
where  the  forfeiture  is  in  rem,  ana  the  offender 
Is  not  actually  devested  of  his  possession,  the  ne- 
cessity of  which  is  directly  aflirmed  in  the  sec- 
ond description  of  cases  to  which  I  have  referred^ 
viz 

2.  Waived  goods. 

"As  to  waived  goods,  these  belong  to  the  king, 
and  are  In  him  without  any  ofllce,  for  the  property 
is  in  nobody.  They  may  belong  in  like  manner  to 
the  lord  of  the  manor  by  grant,  but  not  by  pre- 
scription."    5  Bac.  517 ;  5  Co.  109. 

Tlie  general  principle  of  these  cases  Is  conform- 
able to  that  quoted  by  Mr.  Harper  from  12  Mod. 
92,    to   show,    that   an   offense   like    that   ohnr$re<f 
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mi  and  from  ELingston,  in  Jamaica,  to  Alexan- 
aria,  in  Virginia. 

358*]  'The  defendants  pleaded,  Ist.  That 
the  vessel  never  sailed  on  the  voyage  insured, 
and  was  not  prosecuting  the  voyage  insured  at 
359*]  the  time  of  the  capture;  and,  2d.  *A 
general  performance  of  the  covenants  contained 
in  the  policy;  upon  which  pioas  the  issues  were 

i'oined,  and  verdict  and  judgment  for  a  total 
oss. 


*At  the  trial  the  defendants  took  three [* 360 
bills  of  exceptions. 

*The  1st  presents  the  following  case:  [*361 
The  execution  of  the  policy  was  admitted. 
The  vessel  was  of  the  value  insured,  and  be- 
longed to  the  plaintiffs,*  (the  defendants  [*362 
in  error),  who  were  British  subjects,  resident 
at  Alexandria.  The  vessel  was  navigated  under 
a  British  raster,  and  had  sailed  from  Alexan- 
dria for   *Kingston,    in    June,    1801,     [*363 


against  Brown,  devested  the  property  out  of  him, 
mnd  left  It,  as  it  were,  in  abeyance  until  suit,  which 
vested  the  property  by  relation  from  the  act  of 
forfeiture. 

A  position  of  greater  comprehension,  or  which, 
AS  a  general  one,  should  embrace  the  Mbellants* 
case,  couid  scarcely  be  Imagined.  Waived  goods 
are  In  the  king  without  office;  that  Is,  even  with- 
out seizure,  the  purpose  Oi.  which,  as  to  legal  title 
to  the  king,  is  answered  by  the  office ;  the  prop- 
erty is,  as  it  were,  in  abeyance ;  yet  this  case,  so 
completely  applicable  in  its  general  principles,  con- 
tains the  strongest  possible  illustration  of  the  doc- 
trine, that  a  title  by  forfeiture,  in  the  case  of  a 
personal  chattel,  begins  from  suit,  seizure,  or  con- 
viction, and  has  no  relation  back ;  for  "the  owner 
may  at  any  time  retake  the  goods  waived,  if  they 
are  not  seized  by  the  king,  or  the  lord  of  tne 
manor ;  for  the  lord's  property  begins  from  the 
•eizore.''     5  Bac  517,  Kitchen,  82. 

This  case  Is  conclusive  against  Mr.  Holllngs- 
worth's  argument,  that  this  question  is  a  ques- 
tion of  property  only,  since  it  proves  that  propert> 
onlv  l>egins  from  the  seizure,  which  cannot  be  law- 
fnlly  made  to  alfect  an  intermediately  vested  right 
of  a  third  person. 

The  relation  of  executions  at  common  law,  and 
since  the  statute;  considering  this  case  as  one  be- 
tween the  government  and  the  claiiAant,  from  anal- 
<^y  to  cases  of  the  king's  precedency  In  execution. 

By  the  statute  of  83  Hen.  VIII.  c.  9,  it  is  enacted, 
that  if  any  suit  be  commenced  or  taken,  or  any 
process  awarded  for  the  recovery  of  any  of  the 
king's  debts,  then  the  same  suit,  or  process,  shall 
be  preferred  l)efore  any  person  or  persons. 

And  as  to  the  king's  execution  of  goods,  the  same 
relates  to  the  time  of  awarding  thereof,  which  is 
the  teste  of  the  writ ;  as  it  was  in  the  case  of  a 
common  person  at  common  law.  2  Bac.  734. 

Now  to  apply  this  doctrine  to  the  case  l)efore  the 
court,  and  even  admitting  to  this  Iil>el  the  same 
extent  of  relation  as  is  admitted  at  common  law 
tipon  the  king's  execution  against  personal  chat- 
tels, and  as  to  real  and  personal  by  the  above  re- 
cited statute,  will  It  overreach  the  sale  to  Captain 
Norman  ?  , 

It  is  generally  agreed  that  an  execution  execut- 
ed, though  posterior  to  the  time  to  which  the 
king's  extent  relates,  bars  the  king's  priority ;  and 
In  the  case  of  Lechmere  v.  Thorowyood,  8  Mod. 
236;  Comb.  123;  it  was  holden  that  if  the  king's 
extent  be  sued  out  posterior  to  a  judgment  recov- 
ered by  the  subject,  and  writ  of  execution  thereon 
delivered  to  the  sheriff,  though  not  executed,  the 
king  shall  be  postponed,  for  the  property  of  the 
goods  la  changed  by  the  subject's  execution. 

Here,  then,  we  advance  one  step  farther  In  re- 
stricting Che  doctrine  of  relation,  as  It  applies  to 
individual  interests.  It  Is  presumed  that  the  prin- 
ciples of  relation  upon  executions  since  the  stat- 
ute, are  too  familiar  to  require  any  reference  to 
adjudged  cases. 

The  case  of  Roberta  v.  Withered,  as  reported  by 
Balkeld,  and  copied  by  Bacou.  is  in  these  words : 
**By  the  act  of  navigation,  12  Car.  II.  c.  18,  certain 
goods  are  prohibited  to  he  imported  here,  under 
pain  of  forfeiting  them,  one  part  to  the  king,  an- 
other to  him  or  them  that  will  inform,  seize,  or 
Hue  for  the  same." 

It  was  adjudged  that  in  this  case  the  subject  may 
bring  detinue  for  such  goof'^j :  as  the  lord  may  have 
replevin  for  the  goods  of  his  villain  distrained ;  for 
the  bringinc  of  the  actiou  vesta  a  property  in  the 

Slain  tiff.  When  this  case  was  first  referred  to  by 
[r.  Harper,  I  considered,  as  I  believe  he  and  the 
other  counsel  did,  that  it  came  nearer  to  the  case 
before  the  court  than  any  which  occurred  in  their 
researches.  Ou  a  careful  examination  of  that  case, 
I  now  think  it  will  be  found  not  to  bear  on  the 
point  now  to  he  decided. 

In  the  first  place,  it  may  be  observed,  that  the 
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case,  as  reported,  does  not  afford  any  ground  to 
presume  that  anv  other  person  than  he  who  un- 
lawfully imported  the  goods  was  interested  in  that 
suit;  but  on  the  contrary  it  is  presumable  that  It 
was  a  suit  against  the  original  importer.  In  that 
case,  the  question  of  relation  could  not  have  arisen, 
since  it  was  utterly  unimportant  to  the  plaintiff 
and  to  the  defendant,  whether  the  plaintiff  recov- 
ered by  a  title  which  related  to  his  writ,  or  to  the 
time  of  the  importation.  And  fui*ther,  it  is  to 
be  remarked,  that  the  question  in  that  case  seems 
to  have  been  only  upon  the  form  of  action.  It  was 
detinue  which  is  founded  on  property :  and  all  that 
that  case  decides  is,  that  in  a  case  of  specific  for- 
feiture, the  bringing  of  a  suit  vests  a  property  in 
the  plaintiff  sufficient  to  sustain  that  form  of  ac- 
tion ;  for  the  case  to  which  it  is  likened,  and  on 
which  the  decision  rests,  is  express  to  show  it  does 
not  relate  to  the  interests  of  others ;  for,  suays  tlie 
book,  "in  this  case  the  subject  may  bring  detinue 
for  such  goods ;  as  the  lord  may  have  replevin  for 
the  goods  of  his  villain."  which  case,  as  I  will 
show,  goes  not  only  to  the  form  of  action,  but  to 
the  full  length  of  this  case.  1  will  read  that  case. 
[Vide  Littleton,  section  177,  with  Lord  Coke's 
comment  thereon.]  So  in  this  case  the  ship  wa4 
liable  to  forfeiture,  and  might  have  been  specifi- 
cally recovered  from  Brown  by  the  government,  or 
any  prosecutor  under  its  laws,  l>efore  a  l)ona  fide 
alienation  by  him ;  but  if  they  have  waited  until 
such  alienation  by  him,  and  a  third  person  has  hon- 
estly bought  and  paid  for  the  property,  they  may  be 
answered,  in  the  language  of  Littleton,  "that  it 
shall  be  adjudged  their  folly  that  they  did  not  en 
ter  when  the  offender  was  in  possession ;"  for,  ac- 
cording to  Lord  Coke,  before  such  seizure  tkey  had 
neither  jua  in  re,  nor  ju8  ad  rem,  but  only  a  right 
to  sue,  which  I  understood  to  be  Lord  Coke's  pos- 
sibility above  referred  to.  From  all  these  cases 
and  principles  I  infer  that  the  relation  of  the  for- 
feiture to  the  time  of  the  offense.  In  cases  of  trea- 
son and  felony,  especially  by  self-murder.  Is  pecu- 
liar to  those  cases;  that  in  cases  of  forfeiture  of 
chattels,  the  relation  is  only  to  the  time  of  con- 
viction ;  that  the  forfeiture  to  which  a  party  is 
subjected  by  statute,  of  a  personal  chattel,  must 
be  construed  with  relation  to  the  continuance  of 
his  ownership  in  that  chattel  at  the  time  of  convic- 
tion, and  cannot  be  prosecuted  in  rem  to  affect  a 
bona  fide  purcha.ser  for  a  valuable  consideration  ; 
and  this  construction  I  think  not  only  warranted 
by  the  statute  on  which  this  suit  is  founded,  and 
which  speaks  of  a  recovery  of  the  value  of  the 
ship,  but  also  by  sound  legal  principles.  The  value 
can  only  be  recovered  against  the  actual  offender, 
and  never  from  a  bo'ja  fide  holder ;  for  against  the 
offender  it  is  the  value  at  the  time  of  the  offense ; 
even  against  a  mala  fide  holder  it  is  only  of  the 
thing,  be  the  value  of  that  thing  greater  or  loss. 
If  any  holder  i)ona  fide  was  liable  l>ecause  of  his 
possession,  he  would  not  be  the  less  so  after  he  had 
parted  with  his  possession  ;  but  he  might  he  made 
answerable  for  the  value  of  the  thing  !n  the  same 
manner  as  If  the  possession  continue  with  him  : 
but  even  where  be  was  not  strictly  a  bona  fide 
holder,  the  remedy  is  lost  if  his  possession  Is  gono. 
And  it  is  but  just,  when  two  remedies  are  given 
to  punish  an  offense,  one  of  which  shows  a  plain 
intent  of  the  legislature,  that  It  shall  follow  the 
offender  personally,  or  in  his  personal  Interests, 
so  to  construe  the  oth«r  rom'^r'^'^i  p'^  r\nf  -o  pe-- 
mit  them  to  he  extended  to  involve  others  who  are 
wholly  innocent,  in  the  same  degree  of  punishment 
as  would  attach  to  the  respouolble  offender. 

The  argument,  that  Brown,  by  his  false  swearing. * 
subjected  the  shin  to  forfeiture  de  fncto.  and  that 
no  alienation  by  him  could  vest  a  better  title  In  thtj 
vendee  than  the  vendor  possessed ;  and  that  as  he 
held  the  ship  subject  tr>  forfeiture,  so  any  holdc 
under  him,  or  through  him,  must  take  subject  to 
that  forfeiture,   is   certainly  a  strong  one. 
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with  a  cargo  ooiu^ed  to  Bryan  &  Co.,  in  Ja- 
maica, who  were  instructed,  by  a  letter  from 
the  plaintiffs,  to  sell  the  vessel  and  remit  the 
364*]  'proceeds.  The  vessel  was  commanded, 
ostenbibly,  by  Boaz  Bell,  but  really,  by  Eli  R. 
Patton,  who  also  went  as  supercargo,  with 
365*]  orders  to  sell  the  vessel  at  any  rate;  *but 
if  not  sold,  to  return  to  Alexandria  with  the 
proceeds  of  the  outward  cargo.  Bryan  &  Co. 
used  their  best  endeavors  to  sell  the  vessel,  but 
366*]  without  effect,  and  *could  get  no  offer 
for  her,  either  before  or  after  she  sailed  from 
Elingston.  Having  taken  in  ten  tierces  of  cof- 
fee, the  property  of  the  plaintiffs,  to  be  deliv- 
ered at  Alexandria,  she  deared  out  at  the  eus- 
tom-house,  in  ELingston,  on  the  10th  of  August, 
1801,  for  the  port  of  Alexandria,  with  intention 
to  sail,  on  that  dav,  with  convoy  then  lying  at 
Port  Royal,  but  which  convoy  did  not  sail  un- 
til the  17th. 

While  waiting  for  convoy,  freight  was  offered 
to  Baltimore,  and  the  master,  Imyins  obtained 
a  permit  and  made  a  post  entry,  discharged  his 
ballast,  and  took  on  board  twenty  hogsheads 
and  ten  tierces  of  sugar,  for  that  port,  and 
signed  bills  of  lading  aooordinffly;  but  ^is 
caused  no  delay  as  to  the  time  of  his  sailing,  as 
he  waited  for  convoy;  it  beinff  known  that  sev- 
eral Spanish  cruisers  were  novering  on  the 
coast  of  Jamaica.  On  ihe  17  th  she  sailed  for 
Baltimore,  with  intention  to  go  first  to  Balti- 
more, and  from  thence  to  Alexandria.  On  the 
22d,  whilst  sailing,  in  the  usual  course  from 
Kingston  to  Baltimore  and  Alexandria,  she  was 
captured,  by  a  Spanish  vessel,  as  prize,  and  all 
her  men  were  taken  out  by  the  Spaniards,  ex- 
cepting Bell  and  one  other.  In  less  than  three 
days  she  was  recaptured  by  a  British  sloop  of 
war,  and  carried  back  to  Kingston  on  the  26th 
of  August,  where  she  was  li&Ued  for  salvage. 

The  seneral  principle  Is  nodoubtedly  tme,  that  a 
derivatlye  title  cannot  be  better  than  the  original 
from  wliich  it  is  derived ;  but  it  is  only  true  as  a 
general  principle ;  and  Ihe  exceptions  to  its  opera- 
tion are  those  on  which  1  reiy  to  warrant  my  con- 
struction of  the  statute  in  providing  for  a  recovery 
of  the  value  of  the  ship,  as  well  as  to  show  that  in 
some  instances  he  who. has  no  title  at  all  may  yet 
transfer  a  valid  one  to  personal  chattels. 

Bobbery  can  give  no  title  to  goods,  and  npon 
conviction,  there  is  a  judgment  of  restitution,  ac- 
cording to  the  statute,  which  fixes  the  remedy 
against  any  person  in  possession  at  the  time  of  the 
conviction ;  and  this  is  by  the  express  provision 
of  positive  law.  Yet  the  owner  of  goods  stolen, 
who  has  prosecuted  the  thief  to  conviction,  cannot 
recover  the  value  of  his  goods  from  a  person  who 
has  purchased  and  sold  them  again,  even  with  no- 
tice of  the  theft,  before  conviction.  And  If  the 
owner  of  goods  loses  them  by  a  fraud,  and  not  a 
felony,  and  afterwards  convicts  the  offender,  he  is 
not  entitled  to  restitution,  or  to  retain  them  against 
a  person ;  e.  g,,  a  pawnbroker,  who  has  fairly  ac- 
quired a  new  right  of  property  in  them. 

If,  therefore,  he  who  nath  no  title  at  all,  may  in 
some  cases,  nevertheless,  give  a  legal  right,  a  forti- 
ori, he  who  holds  by  a  title  defeasible  only  with- 
in a  limited  time,  (for  by  the  statute  of  limita- 
tion, the  prosecution,  in  cases  like  the  present,  must 
be  within  three  years,)  may  transfer  a  good  title 
to  a  fair  purchaser  for  a  valuable  consideration. 

The  language  of  Blackstone  is  verv  emphatic: 
"the  right  of  proprietors  of  personal  chattels  is 
preserved  from  being  devested,  only  so  far  as  is 
consistant  with  that  other  necessary  policy,  that 

{rarchasers,  bona  fide,  in  a  fair,  open,  and  regu- 
ar  manner,  should  not  be  afterwards  put  to  .dlffl- 
calties  by  reason  of  the  previous  knavery  of  the 
seller  '* 

The  statute  provides,  that  in  case  of  a  willful 
false  oath  in  any  of  the  matters  required,  previous 
to  the  obtaining  of  the  registry,  "there  shall  be  a 
forfeiture  of  the  ship  or  vessel,  together  with  her 
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*The  rate  of  salvage,  in  cases  of  re-  [*367 
capture,  is  fixed  by  British  statutes,  and  does 
not  exceed  one-eighth  of  the  value,  at  the  port 
of  adjudication. 

Bryan  &  Co.,  as  agents  of  Patton,  put  in  a 
claim  in  behalf  of  &e  underwriters, 
that  the  vessel  had  been  abandcmed  to  them. 

The  vice-admiralty  court  decreed  restoration, 
on  payment  of  one-eighth  for  salvage,  and  fall 
costs;  and  directed  the  vessel  to  be  sold,  to  as- 
certain the  true  value,  unless  it  could  be  other- 
wise agreed  upon. 

The  claimant  used  no  endeavors  to  a^ree  with 
the  captors,  as  to  the  true  value  of  the  vrasd 
and  cargo,  otherwise  than  by  a  sale;  and,  oo 
the  1st  of  October,  she  was  sold  for  915  dollars, 
and  the  ten  tierces  of  coffee  were  purchased 
by  Patton,  for  the  plaintiffs,  at  the  price  of 
1,000  dollars.  Ihe  costs,  charges,  and  oommis- 
sions,  amounted  to  909  dollars,  and  the  salvage 
to  239  dollars.  The  agents  of  the  plaintiffs  were 
content,  and  satisfied  with  the  mode  of  ascer- 
taining the  value  by  sale,  and  did  not  apply  for 
an  appointment  of  appraisers  to  ascertain  the 
value. 

On  the  24th  of  September,  1801,  when  the 
abandonment  of  the  vessel  was  made,  by  BeO 
and  Patton,  she  was  safe  in  the  harbor  of  Kings- 
ton, but  liable  for  salvage;  and  the  value  of  the 
ten  tierces  of  coffee  was  sufficient  to  pay  the 
salvage,  and  all  costs  and  charges. 

The  register  was  lost  by  the  capture  and  re- 
capture, and  has  never  been  found.  The  plain- 
tiffs could  not,  according  to  the  laws  of  Great 
Britain,  obtain  a  new  British  register,  while 
they  continued  to  reside  out  of  the  British 
dominions. 

Baltimore  is  not  in  the  direct  course  from 

tackle,  apparel  and  furniture,  in  respect  to  whlck 
the  same  shall  have  been  made,  or  the  value  there- 
of, to  be  recovered,"  &c. 

It  seems  to  me  to  be  the  plain  and  just  constme- 
tion  of  this  statute,  that  the  willful  false  swearii^ 
does  not  ew  direcio  produce  a  forfeiture  of  the 
ship.  The  forfeiture  is  alternative,  either  of  the 
ship,  or  the  value  of  the  ship,  at  the  election  o< 
the  government  or  persons  suing;  but  not  of  both 
the  ship  and  the  value. 

*  If  the  government  had  recovered  the  value  trcm 
Br'wn.  there  would  have  been  an  end  of  proceeding 
against  the  ship.  And  if  the  offense  charged 
against  Brown,  only  produces  a  specific  forfeiture 
by  a  subsequent  election,  the  argument  is  cogent, 
that  the  relation  consequent  upon  that  election, 
should  be  restricted  by  the  general  rule,  that  It 
Rhall  not  overreach  an  antecedent  equltv ;  and  con- 
clusive, that  Brown's  title  was  not  forfeited  ds 
facto,  but  forfeitable  only,  and.  therefore,  within 
the  principles  of  the  cases  of  vlllange  and  waived 
goods,  before  relied  on  by  me,  and  expressly  by 
Blackstone,  2  Com.  421. 

Further,  the  forfeiture  is  of  the  ship  or  the 
value.  I  nave  construed  this  clause  somewhat  dif« 
ferently  from  all  the  counsel,  and  though  this  clr^ 
cumstance  produces  doubts  of  its  correctness,  ye^ 
as  it  has  weight  with  me,  and  minds  of  lees  com* 
prehension  may  sometimes  embrace  truths  wtaldi 
may  escape  superior  understandings,  I  think  it  my 
duty  to  mention  it.  It  is  this.  That  the  ship  le 
not  liable  to  forfeiture  in  the  hands  of  any  holder, 
other  than  the  persons  false  swearing,  in  any  case 
but  where  such  holder  would  bie  liable  to  a  suit  for 
the  value 

The  words,  that  there  shall  be  a  forfeiture  of  the 
ship,  &c.,  or  of  the  value  thereof,  to  be  recovered, 
with  the  costs  of  suit,  of  the  person  by  whom  such 
oath  or  affirmation  snail  have  been  made,  plainly 
show  the  intent  of  the  legislature,  that  the  penalty 
and  punishment  should  attach  to  the  offender  only. 
"To  be  recovered  of  the  person,'*  both  grammatic- 
ally and  legally  relate  to  the  object  to  be  recorered. 
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Einmton  to  Alezuidrta,  after  a  tmkI  hu  en- 
tered tlie  Chesapeake  Bay. 

The  plaintiffs  received  InfoTmation  of  tlie 
eaptare  uid  recapture,  at  the  same  time,  in  * 
letter  from  Bryait  ft  Co.,  dated  25tli  of  Septem- 
ber, I80I,  which  also  mentions  the  Bale;  hut  it 
36B*]  did  not  appear  at  what  time  the  'plain- 
tiffs received  that  letter.  On  the  ZSth  of  No- 
vember, they  offered  to  abandon  tLe  vessel  to 
the  underwriters,  who  refused  the  offer.  Upon 
this  state  of  tacts,  the  defendants  moved  the 
court  to  instruct  the  jury  not  to  Qnd  a  verdict 
for  a  total,  but,  at  most,  for  a  partial  loss, 
which  instruction  the  court  refused  to  give, 
and  the  defendeats  took  their  bill  of  exoep- 

The  second  bill  of  exceptions  did  not  vary 
the  material  facts  above  stated,  bnt  alleged  that 
the  vessel  sailed  from  Kingston,  with  an  inten- 
tion of  going  to  Alexandria,  but,  also,  with  an 
intention  of  touching  first  at  Baltimore,  and 
there  delivering  part  of  her  cargo,  and  from 
thence  to  Alexandria.  That  while  prosecuting 
her  voyage,  with  that  intent,  and  while  in  the 
direct  course,  both  at  Baltimore  and  Alexan- 
dria, and  before  she  arrived  at  the  dividing 
point  between  Baltimore  and  Alexandria,  she 
was  captured,  Ac.     Whereupon,   the  plaintiffs 


might  be  supplied  by  special  documents  of  pub- 
lic oCBcers,  setting  forth  the  circumstancea  of 
the  loss,  so  that  the  vessel  might  have  prosecut- 
ed that  voyage,  without  seizure  and  conDsca- 
tion,  under  the  laws  of  Great  Britain,  fur  want 
of  a  British  register. 
E.  J.  Lee,  for  the  plaintiffs  in  error. 

1.  The'  voyage  insured  was  never  com- 
menced; and  the  vessel  was  not  in  the  prosecu- 
tion of  that  voyage,  at  the  time  of  her  capture. 

2.  The  plaintiffs  cannot  recover  for  a  total 
loss.  If  there  was,  in  fact,  a  total  loss,  it  was 
caused  by  the  misconduct,   or   neglect,  of  the 

Elaintiffs,  or  their  agents,  in  not  doing  the  best 
1  their  power  for  all  concerned. 
*3.  The  plaintiffs  hod  not  a  right  to  ['369 
abandon  at  the  time  when  they  offered  to  aban- 

4.  The  loss  of  the  register  was  not  equivalent 
to  the  loss  of  the  vessel. 

6.  The  not  communicating  to  the  underwrit- 
ers the  intention  of  going  to,  or  touching  at, 
Baltimore,  was  such  a  concealment  as  vacat- 
ed the  policy, 

1st.  Was  there  an  inception  of  the  Toyage 
insured  t 

The  contract  of  insurance  Is  founded  on  good 
faith,  and  must  express  the  intention  of  the  con- 
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must  be  stated  in  the  policy.  Marshall  on  In- 
surance, 227. 

This  minuteness  of  description  must  have  for 
its  object  the  protection  of  underwriters  from 
those  frauds  to  which  they  are  exposed  by  their 
unfavorable  situation  for  obtaining  correct  in- 
formation. But  this  object  will  be  defeated,  if 
the  insured  are  not  bound  to  commence  and 
prosecute  the  voyage  described  in  the  policy. 

The  voyage  insured  was  from  Kingston  to 
Alexandria.  The  vessel  was  bound  to  sail  di- 
rectly to  Alexandria,  as  her  only  port  of  desti- 
nation, with  all  convenient  dispatch,  in  the  reg- 
ular and  usual  course  from  the  one  place  to  the 
other.  If  she  sailed  with  a  determination  to  go 
first  to  Baltimore,  and  there  deliver  a  cargo  of 
30  hogsheads  of  sugar,  and  afterwards  to  come 
from  Baltimore  to  Alexandria,  she  did  not  com- 
370*Jmence,  *and  was  not  lost  in  the  prose- 
cution of,  the  voyage  described  in  the  policy. 
If  the  voyage  commenced  was  not  in  every 
jespect  the  same  with  that  insured,  the  imder- 
writers  are  not  liable. 

The  voyage  commenced  was  not  a  voyage 
from  Kingston  to  Alexandria,  but  a  voyage 
-from  Kingston  to  Baltimore,  and  from  Balti- 
more to  Alexandria. 

It  is  an  uncontroverted  principle  of  marine 
law,  that  if  the  voyage  is  ctianged,  or  not  per- 
formed in  the  manner  described  in  the  policy, 
the  policy  does  not  attach.  This  principle  is 
•established  by  the  case  of  Wooldridge  v,  Boydell, 
Doug.  16. 

This  is  not  a  case  of  deviation,  but  of  non- 
inception.  In  cases  of  deviation  the  termini 
are  the  same.  But  it  is  immaterial  whether  the 
termination  «of  the  voyage  commenced  is  the 
same  with  that  insured,  when  the  vessel,  in 
fact  and  in  truth,  sails  directly  for  a  port  not 
mentioned  in  the  policy,  nor  contemplated  by 
the  parties  at  the  time  the  insurance  was  made. 
If  the  vessel  In  this  case  had  commenced  a 
voyage  for  Baltimore,  but  with  an  intention  to 
touch  at  Alexandria,  in  her  way  to  Baltimore, 
it  would  not  have  been  the  voyage  insured. 
So  if  th«  captain  was  under  an  engagement, 
when  he  sailed  from  Jamaica,  to  go  to  Balti- 
more at  all  events,  before  he  came  to  Alexan- 
dria. 

The  termination  of  the  voyage  commenced 
was  Baltimore  and  Alexandria.  The  vessel 
was  obliged  to  come  to  both  places.  The  ter- 
mini of  the  voyage  were  not  those  described  in 
the  policy. 

The  necessity  of  commencing  and  perform- 
ing the  precise  voyage  describ^  in  the  policy, 
is  further  proved  by  the  opinion  given  m  the 
case  of  Beatson  v,  Haworth,  6  T.  R.  531,  where 
it  is  decided,  that  if  a  vessel  is  insured  to  sev- 
eral ports,  she  must  pursue  the  order  in  which 
the  places  are  named  in  the  policy. 

In  the  case  of  Waij  v.  Modigliani,  2  T.  R.  30, 
the  question  was,  whether  the  policy  ever  at- 
tached; and,  if  it  did,  whether  it  was  not  dis- 
371*]  charged  by  the  vessel's  *not  sailing  up- 
on the  precise  voyage  insured.  The  case  was 
this:  a  ship  was  insured  "at  and  from  the  20th 
of  October,  1786,  from  any  ports  in  Newfound- 
land to  Falmouth,  or  her  ports  of  discharge  in 
the  channel."  On  the  1st  of  October  the  ship 
left  Newfoundland,  and  went  to  the  Banks, 
fished  there  until  the  7th  and  then  sailed  fr^Tm 
the  Banks  to  England;  and  on  the  30th  of  No- 
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vember,  while  in  the  direct  track  from  New- 
foundland to  England,  she  was  lost.  She  left 
Newfoundland  for  the  Banks  long  before  the 
policy  attached,  and  although  on  the  20th  of 
October  she  was  in  the  direct  course  from  New- 
foundland to  England,  and  so  continued  until 
she  was  lost,  yet,  because  she  sailed  trom  New- 
foundland with  an  intention  of  going  to  the 
Banks,  and  from  thence  to  England,  and  act- 
ually carried  that  intention  partially  into  eflTect, 
it  was  determined  that  the  policy  did  not 
attach,  and  that  the  voyage  insured  was  not 
commenced.  The  partial  execution  of  the 
intent  cannot  vary  the  principle,  and  wsls  not 
relied  upon  in  that  case. 

Bulleb,  (/.,  said,  'The  first  is  the  substantial 
ground,  namely,  that  the  policy  never  attached 
at  all.  Where  a  policy  is  made  in  such  terms  as 
the  present,  to  insure  a  vessel  from  one  port  to 
anotner,  she  must  have  sailed  on  the  voyage  in- 
sured, and  not  on  any  other.  The  voyage  insur- 
ed is  from  a  port  in  Newfoundland  to  England, 
whereas  the  vessel  sailed  to  the  Banks,  which 
was  a  dififerent  voyage.  This  point  has  been 
already  decided  by  the  case  of  Wooldridge  v. 
Boydell,  where  it  was  held,  that  if  a  ship,  in- 
sured for  one  voyage,  sail  upon  another,  al- 
though in  the  same  track  part  of  the  way,  and 
she  be  taken  before  the  dividing  point  behveen 
the  two  voyages,  the  policy  is  discharged.  That 
was  a  stronger  case  than  the  present,  for  there 
the  veiT  intention  of  sailing  upon  a  voyage  dif- 
ferent from  that  insured,  vacated  the  policy.** 

The  actual  sailing  to  a  port  is  only  one  mode 
of  proving  the  sailing  with  an  intention  of  going 
to  that  port.  If  the  intention  is  proved,  it  is  not 
material  by  what  means.  Marshall,  406,  (note.) 
If  the  voyage  is  changed,  the  policy  is  vacated. 

*A  voyage  may  be  changed  by  taking  [*372 
on  board  a  consignment  to  a  different  port ;  and 
the  consignment  will  be  evidence  of  the  change. 
Or  it  may  be  changed  by  varying  the  plan  of 
the  adventure  before  the  commencement  of  the 
risk;  but  a  deviation  takes  place  in  the  execu- 
tion of  the  original  plan.  Tnerefore,  an  inten- 
tion to  alter  the  voyage  will  destroy  the  eoa- 
tract.     Millar,  431. 

To  vary  in  the  smallest  particular  from  the 
original  plan  of  the  voyage,  constitutes  an  alter- 
ation.   Millar,  392. 

In  the  present  case  the  plan  of  the  voyage  was 
fixed  by  the  policy,  and  on  the  10th  of  August 
the  vessel  had  actually  cleared  out  with  an  in- 
tent to  pursue  it;  after  which,  she  discharged 
her  ballast,  and  took  in  30  hogsheads  of  sugar, 
to  be  delivered  in  Baltimore.  This  not  only 
altered  the  original  plan  of  the  voyage,  but  in- 
creased the  risk  of  capture,  by  increasing  tiie 
value  of  the  prize. 

The  case  of  8tot  v,  Vaughan,  cited  in  Mar- 
shall, 232,  4  Williams's  Cases,  296,  determined 
by  Lord  Kenyon,  is  in  favor  of  the  underwriters 
upon  this  point. 

The  case  of  Kewley  v.  Ryan,  2  H.  Bl.  343,  is 
the  only  one  which  has  the  appearance  of  oppo- 
sition. But  that  case  will  be  found  to  be  unlike 
the  present  in  the  following  particulars: 

1.  In  Kewley  v.  Ryan,  the  vessel  sailed  from 
Grenada  for  Liverpool,  which  was  the  Toyase 
insured,  but  with  an  intention  to  touch  at  CorK, 
which  was  in  the  usual  course  from  Grenada  to 
Liverpool.  But,  in  the  present  case,  the  Tessel 
sailed  foV  Baltimore,  with  an  intention  to  oome 
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round  to  Alexandria  from  Baltimore,  which 
Is  not  in  the  course  from  Elingston  to  Alex- 
andria. 

2.  In  KewUy  v.  Ryan  the  vessel  intended  only 
to  touch  at  Cork;  but,  in  the  case  at  bar,  the 
v^essel  sailed  on  a  trading  voyage  for  Baltimore. 
SHU  V,  Warden,  2  Esp.  Rep.  610. 
373*]  •a.  The  Eliza  altered  the  plan  of  the 
original  adventure,  by  taking  in  sugar  for  Balti- 
more; but  in  Kewley  v.  Ryan,  it  does  not  appear 
that  the  original  plan  was  changed. 

4.  The  risk  was  increased  by  taking  the  car- 
-go  for  Baltimore,  but  the  intention  of  touching 
At  Cork  did  not  increase  the  risk. 

Independent  of  these  differences  between  the 
two  cases,  it  is  very  questionable  whether  the 
<ieterminat]on  in  Kewley  v.  Ryan  is  correct  up- 
on principle.  It  establishes  a  doctrine  which 
•enables  the  insured  to  defraud  underwriters,  by 
making  the  evidence  of  intention  to  vary  the 
voyage  depend  upon  the  single  testimony  of 
the  master,  which  is  apt  to  bend  to  the  interest 
of  his  employers.  It  too  often  happens,  that 
insurance  cases  depend  upon  the  same  kind  of 
testimony. 

The  case  of  Kewley  v.  Ryan  is  also  in  princi- 
ple contradicted  by  that  of  Middlewood  t?. 
Blakes,  7  T.  R.  162;  Marshall,  406,  note  b. 

2d.  The  2d  point  is,  that  if  the  plaintiffs  are 
■entitled  to  recover  any  thing,  they  can  recover 
only  for  a  partial  loss;  for  if  an  actual  total 
loBs  has  happened,  it  has  arisen  from  the  neg- 
ligence and  misconduct  of  the  plaintiffs,  or  their 
agents,  in  not  doing  the  best  in  their  power  for 
all  concerned. 

The  consideration  of  this  question  will  in- 
volve that  of  the  right  of  the  plaintiffs  to  aban- 
don at  the  time  they  offered  to  abandon;  which 
is  the  third  point  in  the  cause. 

In  many  instances  the  practice  of  abandoning 
has  been  extended  too  far.  The  insured  should 
in  no  case  be  permitted  to  abandon,  where  the 
-effects  insured^  or  the  greater  part  of  them,  still 
exist,  and  are  in  the  power  of  the  insured. 

The  general  rule  is,  that  the  insured  may 
abandon  in  all  caees  where,  by  means  of  any  of 
the  perils  insured  against,  the  voyage  is  totally 
lost,  or  not  worth  pursuing,  or  where  the  thing 
374*]  insured  is  so  damaged  as  to  be  "of  little 
or  no  value  to  the  owner,  or  where  the  salvage 
is  very  high,  or  where  what  is  saved  is  of  less 
value  than  the  freight,  or  where  further  ex- 
pense is  necessary,  and  the  insurer  will  not  im- 
-dertake,  at  all  events,  to  pay  that  expense. 

These  principles  are  declared  in  the  follow- 
ing cases:  2  Burr.  683,  Oosa  v.  WitJiers;  2 
Burr.  1198,  Hamilton  v.  Mendez;  7  T.  R.  421, 
Aguiler  v,  Rodgera;  I  Dall,  Rep.  11,  Story  v. 
mrettell;  Park,  166;  4  Williams's  Cases,  373, 
376. 

The  capture  or  arrest  of  a  vessel,  or  any  de- 
tention, is  prima  facie  a  total  loss,  and  immedi- 
ately upon  the  capture,  or  at  any  time  while 
the  capture  continues,  the  insured  may  abandon, 
and  give  notice,  and  thereby  entitle  himself  to 
•claim  as  for  a  total  loss.  But  this  must  be  done 
while  the  insured  knows  of  the  continuance  of 
the  capture,  and  not  after  he  has  information  of 
the  recovery  or  safety  of  the  vessel.  M'Master 
r,  Shoolhred,  1  Esp.  Rep.  237;  Marshall,  494, 
501. 

On  the  other  hand,  the  recapture  does  not 
necessarily  deprive  the  insured  of  the  right  to 
abandon.  For,  if  in  consequence  of  the  cap- 
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ture,  the  voyage  is  lost,  or  not  worth  pursuing, 
if  the  salvage  be  very  high,  or  if  further  expense 
be  necessary,  and  the  insurer  will  not  imder- 
take  to  pay  that  expense,  the  insured  may  aban- 
don. Therefore,  the  rule  is,  that  if  the  thing 
insured  be  recovered  before  any  loss  is  paid,  the 
insured  is  entitled  to  claim  as  for  a  total  or  par- 
tial loss,  according  to  the  situation  of  the  case 
at  the  time. when  he  makes  his  claim.  For  there 
is  no  vested  right  to  a  total  loss  until  the  in- 
sured elects  to  abandon. 

There  are  two  cases  which  will  be  cited  for 
the  defendants  in  error.  Pringle  v.  Hartley,  3 
Atk.  195,  and  Ooaa  v.  Withera,  2  Burr.  683,  nei- 
ther of  which  is  like  the  present. 

In  the  case  of  Pringle  v.  Hartley,  the  salvage 
amounted  to  a  moiety  of  the  value  of  the  vessel 
insured;  and  there  was  no  person  present  to 
give  security,  or  answer  for  that  moiety. 

*The  case  of  Ooaa  v,  Withera  was  an  ["375 
insurance  on  the  ship  and  goods.  One-fourth  of 
the  goods  were  thrown  overboard  to  preserve 
the  vessel  and  the  residue  of  the  cargo.  After 
this  the  vessel  was  captured  by  the  French.  The 
master,  mate  and  all  the  sailors,  except  an  ap- 
prentice boy  and  a  landsman,  were  taken  out 
and  sent  to  France.  The  ship  remained  eight 
days  in  the  hands  of  the  French,  and  was  re- 
taken by  a  British  privateer,  and,  on  the  18th  of 
January,  was  carried  into  port  for  adjudication. 
Immediate  notice  was  given,  and  an  offer  to 
abandon. 

But  before  her  capture,  the  ship,  in  a  storm, 
was  separated  from  her  convoy,  and  disabled  for 
proceeding  on  her  voyage,  without  going  into 
port  to  refit.  The  residue  of  her  cargo  was 
spoiled  while  she  was  refitting,  after  the  offer 
to  abandon,  and  before  she  could  be  refitted. 
The  salvage  was  a  moiety ;  the  master  airl  nr^ mi- 
ners were  prisoners;  the  charter  party  dis- 
solved; the  freight,  except  for  the  goods  saved, 
was  lost,  and  uie  voyage  was  not  worth  pur- 
suing. 

But  the  situation  of  the  Eliza  was  very  differ- 
ent. She  sailed  from  Jamaica  on  the  17th  of 
August,  was  captured  on  the  22d,  recaptured  in 
less  than  three  days,  and  on  the  26th  was 
brought  into  Kingston,  the  very  port  from  whid*^. 
she  had  sailed  only  nine  days  before,  and  where 
the  agents  of  the  insured  were.  The  salvstge  was 
only  one-eighth,  and  the  coffee  on  board,  be- 
longing to  the  plaintiffs,  would  have  been  more 
than  sufficient  in  value  to  pay  the  whole  sal- 
vage, and  all  the  charges  and  costs,  which  did 
not  exceed  909  dollars,  even  when  attended  with 
the  costs  of  the  libel,  sale  and  commissions. 

If  they  had  rated  the  vessel  at  3,800  dollars, 
the  sum  insured,  yet  the  salvage  would  have 
been  only  475  dollars. 

The  point  decided  in  Ooaa  d  Withera  was, 
that  a  title  to  restitution  cannot  take  away  a 
vested  right  to  abandon,  if  the  vessel  be  unfit 
to  perform  the  voyage. 

There  is  nothing  in  the  record  which  shows 
that  at  the  time  of  the  recapture,  the  Eliza  was 
unfit  to  perform  the  voyage. 

The  abandonment  of  a  vessel  is  an  extreme 
remedy,  which  the  insured  has  in  his  power, 
but  which  he  ought  *not  to  be  permit-  [*376 
ted  to  use,  when  he  has  another  remedy  whicJi 
will  completely  indemnify  him  for  the  injury 
he  has  actually  sustained. 

This  case,  we  contend,  ought  to  be  decided 
upon  the   principles  which  governed  that   of 
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Hamilion  v,  Mendets,  2  Burr.  1198.  There  the 
ship  was  captured  on  the  6th  of  May,  by  a 
French  privateer,  and  all  her  hands,  excepting 
two,  were  taken  out.  On  the  23d  she  was  re- 
captured by  a  British  ship  of  war,  and  sent  into 
a  British  port,  where  she  arrived  on  the  6th  of 
June.  As  soon  as  the  insured  heard  of  the 
capture,  he  wrote  and  ofTered  to  abandon  to  the 
underwriters.  They  refused  to  receive  the 
abandonment,  but  offered  to  pa^  the  salvage, 
and  all  the  losses  and  charges  which  the  insured 
had  sustained  by  the  capture.  The  question 
was  whether,  on  the  26tn  June,  the  insured 
had  a  right  to  abandon  and  recover  as  for  a 
total  loss.  The  court  decided  that  he  had  no 
right  to  abandon,  and  tha/t  he  could  recover  as 
for  a  partial  loss  only.  The  principle  of  that 
case  is,  that  if  the  voyage  be  only  temporarily 
interrupted,  the  property,  upon  the  recapture, 
returns  to  the  owner  pledged  to  the  recaptor 
for  the  amount  of  salvage.  This  doctrine  is 
also  stated  in  the  case  of  Mills  v,  Fletcker, 
Doug.  219,  and  Thelluaaon  v.  Fletcher,  1  Esp. 
Rep.  73. 

The  actual  loss  which  the  insured  sustained, 
was  not  a  total  loss,  until  rendered  so  by  their 
own  negligence  or  misconduct,  or  that  of  their 
agents.  It  only  amounted  to  909  dollars,  in- 
cluding salvage.  Even  if  the  vessel  had  been 
valued  at  the  price  insured,  viz.,  3,800  dollars, 
the  salvage  (which  by  stat.  33,  Geo.  III.  c.  66, 
cannot  exceed  one-eighth)  would  have  amount- 
ed only  to  475  dollars,  which,  added  to  the 
other  expenses,  would  not  have  exceeded  1,000 
dollars. 

This  sum  ought  to  have  been  paid  by  the 
agents  of  the  insured,  who  had  in  their  posses- 
sion funds  of  their  principal,  out  of  wnich  it 
might  have  been  paid.  But  it  does  not  appear 
that  they  made  any  effort,  or  offer  to  pay  it,  or 
to  prevent  the  sale ;  or  any  proposition  to  ascer- 
tain the  value  of  the  vessel  otherwise  than  by  a 
sale.  They  did  not  do  the  best  in  their  power 
for  all  concerned,  but  calmly  stood  by  and  saw 
the  vessel  sacrificed,  when  they  had  the  power 
of  preventing  it. 

377*]  *The  insured,  therefore,  cannot,  by 
abandonment,  turn  a  partial  into  a  total  loss. 
1  Esp.  Rep.  73. 

It  appears  upon  the  record  that  the  insured 
were  anxious  to  sell  the  vessel,  and  this  may  ac- 
count for  the  want  of  exertion  on  the  part  of 
their  agents  to  prevent  a  sale,  which  would 
charge  the  underwriters  with  the  full  value  of 
3,800  dollars. 

4th.  The  loss  of  the  register  was  not  equiva- 
lent to  the  loss  of  the  vessel,  and  was  not  an 
event  against  which  the  insurance  was  made. 

But  the  loss  of  the  register  might  have  been 
supplied  by  another  document,  such  as  a  consu- 
lar certificate,  stating  the  circumstances  attend- 
ing the  loss,  which  would  have  enabled  the  ves- 
sel to  perform  the  voyage  insured.  1  Rob.  184, 
The  Betty  Cathcart;  8  T.  Rep.  108,  Christie  v. 
Secretan.  The  want  of  a  register  would  not 
have  occasioned  a  forfeiture  of  the  vessel,  but 
would  only  have  subjected  her  to  the  incon- 
venience of  being  considered  and  treated  as  a 
foreign  bottom. 

5th.  The  not  communicating  to  the  under- 
writers the  intention  of  going  to  Baltimore  va 
cated  the  policy,  as  the  risk  was  thereby  in- 
creased.   Marsh,  347  j  3  Burr.  1909,  Carter  v, 
Boehm;  1  W.  Bl.  594,  S.  C.  Millar,  450. 
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Simms  &  Swann,  contra,  ecmtended,  1.  Tkai 
the  voyaffe  commenced  was  the  voyM^  insiired ; 
2.  That  the  insured  had  a  right  to  aEandon  aad 
recover  as  for  a  total  loss. 

1.  A  policy  of  insurance,  like  every  other 
written  agreement,  is  to  be  construed  according 
to  the  intention  of  the  parties.  Tl^  under- 
standing in  this  case  was,  that  the  vmderwriter 
should  take  all  the  risk  of  a  voyage  from  Ja- 
maica to  Alexandria;  and,  consequently,  they 
took  the  risk  of  the  voyage  from  Jamaica  to 
the  Chesapeake  bay,  through  whidi  a  vessel 
must  pass  to  arrive  at  Alexfuidria. 

*We  admit  the  intention  to  deviate  [*378 
after  entering  the  Chesapeake,but  we  insist  that 
the  voyage  and  risk  insured  had  commenced; 
and  that  the  vessel  was  in  the  actual  prosecu- 
tion of  that  voyage  when  the  loss  happened.  In 
such  a  case,  although  there  was  an  intention  to 
deviate,  the  insured  had  a  right  to  abandon. 
Park,  314;  Stra.  1249,  Foster  c.  Wilmer;  Bums 
on  Insurance,  107;  2  H.  Bl.  343,  Kewley  v. 
Ryan;  2  New  York  T.  Rep.  274,  Henshav)  n. 
Marine  Insuranoe  Company, 

In  the  case  of  Wooldridge  v,  Boydell,  there 
was  no  intention  of  going  at  all  to  the  place 
mentioned  in  the  policy. 

The  only  point  in  the  case  of  Btitt  v.  Wardelly 
2  Esp.  Rep.  610,  is  the  difference  between  touch- 
ing and  trading  at  a  port.  In  that  case  there 
was  an  actual  trading,  but  here  was  only  an  in- 
tention to  trade. 

In  Beatson  v.  Hwworth,  6  T.  Rep.  531,  the  de- 
cision was  merely  that  if  the  voyage  described 
be  to  B.  and  C,  the  vessel  deviates  by  going  to 
C.  first,  and  afterwards  to  B.,  although  C.  be 
the  nearest  port. 

In  Way  v,  ModigUani,  2  T.  Rep.  30,  the  real 
ground  of  the  opinion  of  the  court  is  an  actual 
deviation  by  the  vessel  having  sailed  for  and 
stopped  to  fish  on  the  Banks,  instead  of  sailing 
directly  from  Newfoundland  to  England. 

The  opinion  of  Roccus,  cited  in  a  note  to 
Marshall,  406,  is  contradicted  by  that  of  £mer- 
igon,  also  cited  in  the  same  note;  and  the  latter 
deems  to  be  the  better  opinion. 

If  the  alteration  of  the  voyage  takes  place 
before  the  risk  is  commenced,  it  becomes  a  dif- 
ferent voyage;  but  if  after,  tlien  it  is  only  a  de- 
viation.   Millar,  117. 

In  the  present  case  the  risk  commenced  at 
Jamaica,  and  before  the  alteration  of  the  voyage 
was  contemplated. 

*It  was  to  terminate  at  Alexandria.  [*379 
When  the  terminus  a  quo  and  the  terminus  ad 
quern  are  the  same,  the  voyage  is  the  same. 

2.  The  loss  itself  was,  in  fact,  total,  and  un- 
less the  insured  have  been  in  fault,  they  ought 
to  recover  for  a  total  loss. 

The  loss  of  the  register  alone  was  sufficient  to 
defeat  the  whole  voyage,  and  if  the  vessel  had 
sailed  without  it,  and  had  been  lost,  the  under- 
writers would  have  been  discharged  by  that 
very  fact  of  the  vessel  sailing  without  proper 
documents.  It  would  so  increase  the  risk  of 
loss  by  seizure  and  condemnation,  as  to  vacate 
the  policy.  If  she  had  been  found  sailing  with- 
out a  register,  she  would  have  been  considered 
by  the  British  laws  as  an  alien  vessel,  and  if 
found  trading  from  a  British  colony,  would 
have  been  liable  to  condemnation.  Iteeve  on 
Ship,  46,  379,  429.  Bryan  &  CJo.  were  not  the 
general    agents  of  the    defendants    in  error. 
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Their  author!^  ceased  when  the  yessel  was 
dispatched,  and  had  sailed  from  Jamaica  for 
Alexandria.  They  were  not  authorized  to  sac- 
rifice the  property  of  the  insured  in  their  hands, 
if  they  had  any,  to  raise  money  to  pay  the 
salvage  and  expenses.  It  is  true,  the  master 
had  an  implied  authority  to  do  what  was  fit  and 
proper  for  the  benefit  of  all  concerned;  but  he 
was  not  authorized  to  Send  out  the  vessel  with- 
out a  register,  and  she  could  never  get  a  new 
one  unless  her  owners  (the  insured)  should 
change  their  domicile.    No  document  could  sup- 

gly  the  place  of  that  which  itself  never  could 
ave  been  obtained,  and  to  which  the  party  was 
not  entitled. 

The  exception  is  to  the  refusal  of  the  court 
to  give  the  instruction  prayed.  This  instruction 
would  have  been  improper  for  two  reasons. 

1.  It  would  have  bMeen  conclusive  of  the  whole 
cause;  and  no  such  instruction  can  be  given, 
unless  all  the  evidence  is  stated,  and  unless 
the  bill  of  exceptions  avers  it  to  be  the  whole 
evidence.  This  bill  of  exceptions  does  not  con- 
tain the  whole  evidence,  nor  such  an  aver- 
ment. 

380*]  '2.  The  instruction  prayed  involves 
the  decision  of  a  fact,  which  the  jury  only 
were  competent  to  find,  viz.,  whether  the  dam- 
age amounted  to  more  than  half  the  value  of 
the  thin^  insured.  Mills  v,  Fletcher,  Doug. 
230.  This  fact  is  not  stated  in  the  bill  of  ex- 
ceptions, nor  any  other  fact  from  which  the 
court  can  infer  it.  It  contains  no  evidence 
that  the  master  had  funds  to  pay  the  salvage 
and  charges. 

The  evidence  shows  the  loss  to  be  actually 
total.  The  information  of  the  capture,  recap- 
ture, libel  for  salvage,  and  sale  to  a  stranger, 
all  came  to  the  insured  at  the  same  time;  and 
there  is  no  evidence  of  fraud  or  collusion.  The 
only  alle^tion  is,  that  the  master  did  not  do 
everything  in  his  power  to  prevent  a  total  loss. 
But  this  allegation  is  unsupported  by  evidence. 
Even  if,  by  a  sacrifice  of  the  cargo,  he  had 
raised  money  enough  to  pay  the  salvage,  ex- 
penses, costs,  charges  and  repairs,  he  must  have 
obtained  a  new  crew,  and  then  could  not  have 
sailed  without  a  register. 

The  voyage  was  completely  destroyed;  and, 
upon  an  abandonment,  which  the  insured  had 
a  right  to  make,  relief  would  have  been  refused 
to  the  underwriters,  even,  in  equity.  3  Atk. 
195,  Pringle  v.  Hartley;  Marshall,  486. 

C.  Lee,  in  reply.  There  are  two  bills  of  ex- 
ceptions to  the  opinion  of  the  court. 

1st.  To  the  instruction  given  in  favor  of  the 
plaintiff  below,  that  there  was  no  deviation 
from  the  voyage  insured,  and  that  the  voyage 
insured  was  actually  commenced. 

2d.  To  the  refusal  of  the  court  to  instruct  the 
jury,  that  if  the  facts  stated  in  that  bill  of  ex- 
ceptions should  be  proved  to  their  satisfaction, 
they  ought  not  to  find  a  verdict  for  a  total,  but 
at  most  for  a  partial  loss. 

1.  The  voyage  insured  was  a  direct  voyage 
from  Kingston,  in  Jamaica,  to  Alexandria,  in 
Virginia.  But  the  voyage  commenced  was  a 
voyage  from  Kingston  to  Baltimore,  and  from 
881*]  thence  to  Alexandria.  Baltimore  *not 
being  in  the  direct  course  from  Kingston  to 
Alexandria,  the  voyage  commenced  was  not  a 
direct  voyage  from  Kingston  to  Alexandria, 
Cranch  3. 


and,  therefore,  was  not  the  rojrage  insured. 
There  can  be  no  necessity  of  referring  to  au- 
thorities to  show  that,  in  a  policy,  a  voyage 
from  one  place  to  another  always  means  a  direct 
voyage  in  the  usual  course;  because,  upon  this 
principle  is  founded  the  whole  doctrine  of  devi- 
ation. But  the  cases  of  Beatson  v,  Hatoorth,  6 
T.  Rep.  531;  Delaney  v.  Stoddert,  1  T.  Rep.  22; 
and  Middlewood  v.  Blakes,  7  T.  Rep.  162,  show 
with  what  strictness  it  has  been  maintained. 

If  the  direct  voyage  was  not  commenced,  the 
commencement  of  an  indirect,  circuitous  voy- 
age, will  avail  nothing.  The  voyage  insured  was 
not  commenced.  Doug.  16  ,Wooldridge  v.  Boy- 
dell;  2  T.  R.  30,  Way  v,  Modigliani,  Even  if 
the  risk  is  diminished  by  the  circuitous  course, 
it  is  not  a  justification  of  the  voyage,  and  will 
not  support  the  policy.    Millar,  377,  382. 

The  case  of  Kewley  v.  Ryan,  2  H.  Bl.  343,  is 
relied  upon  by  the  defendants  in  error.  But 
the  law  of  that  case  is  doubted  by  Marshall, 
232,  who  refers  to  the  case  of  Stott  v.  Vaughan, 
decided  in  the  King's  Bench,  in  1794,  and  b 
opposed  to  the  case  of  Wooldridge  v.  Boydell. 

Ketcley  v,  Ryan  differs  essentially  from  the 
present  case.  The  intention  in  the  former  was 
only  to  touch  at  Cork,  in  the  way  to  Liverpool. 
Whether  Cork  is  not  usually  touched  at  in  such 
voyages  does  not  appear;  but  no  cargo  was  on 
board  to  be  delivered  at  Cork.  The  only  port 
of  delivery  was  Liverpool. 

In  the  present  case,  a  considerable  cargo  was 
received  on  freight,  deliverable  at  Baltimore. 
The  intention,  therefore,  was  not  merely  to 
touch,  but  to  trade  at  Baltimore.  It  was  one 
of  the  principal  objects  of  the  voyage.  To 
touch  at  a  port,  differs  essentially  from  deliver- 
ing a  cargo,  and  trading  at  a  port.  2  N.  Y. 
Term  Rep.  Williams  v.  Smith,  refers  to  Stitt  v. 
Warden,  decided  by  Lord  Kenyon,  in  1797. 
Marshall,  187.  After  clearing  for  Alexandria, 
to  receive  a  cargo  for  *Baltimore,  to  be  [*382 
delivered  there  for  trade,  and  to  sail  with  in- 
tention to  go  to  Baltimore  first,  was  a  complete 
alteration  of  the  voyage  insured. 

The  opinion  in  Kewley  v,  Ryan,  if  understood 
rightly,  does  not  decide  this  case  against  the 
underwriters.  The  court  says,  "whcte  the  ter- 
mini of  the  intended  voyage  are  really  the 
same  as  those  described  in  the  policy,  it  is  to  be 
considered  as  the  same  voyage." 

The  word  termini  does  not  mean  merely  the 
beginning  and  end  of  a  thing,  but  all  the  limits ; 
and,  in  regard  to  a  voyage,  it  means  also  the 
intermediate  ports  of  aelivery  for  any  part  of 
the  cargo. 

In  the  present  case  the  policy  expresses  but 
one  port  of  delivery;  the  voyage  commenced 
was  to  two,  one  of  which  was  out  of  the  course 
to  that  mentioned  in  the  policy. 

The  case  of  Way  v,  Modigliani  was  not  de- 
cided on  the  ground  of  deviation,  but  expressly 
on  the  ground  of  non-inception.  Upon  this 
point,  the  opinion  of  Buller,  J.,  is  full. 

Wooldridge  v,  Boydell  was  not  decided  on  the 
fact  that  there  was  no  intention  of  sailing  to 
the  port  mentioned  in  the  policy,  but  upon  the 
fact  that  the  vessel  had  actually  sailed  for  a 
different  port. 

The  weight  of  the  case  of  Kewley  v.  Ryan, 
therefore,  is  diminished; 

1.  Because  it  stands  contradicted^ 
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2.  It  differs  essentialy  from  the  case  before 
the  court,  and  is  not  decisive. 

3.  It  may  be  reconciled   with  the  doctrine 
advanced  in  this  case  by  the  plaintiffs  in  error, 
and,  if  so  understood,  is  in  their  favor. 
383*]     *4.  If  understood  as  the  defendants  in 
error  contend  it  ought  to  be,  it  is  not  law. 

2d.  The  second  bill  of  exceptions  states  a  case 
which  would  justify  the  instruction  prayed  by 
the  defendants  below. 

Bryan  &  Co.  were  the  agents  and  correspond- 
ents of  the  owners.  Patton  also  was  an  agent, 
having  gone  out  in  the  vessel  as  supercargo, 
and  the  owners  are  answerable  for  their  negli- 
,genoe.  • 

On  the  24th  of  September,  Bell,  the  master, 
and  Patton,  the  supercargo,  by  their  protest, 
abandoned  the  vessel  and  car^o  to  the  under- 
writers, when  both  were  safe  in  the  harbor  of 
Kingston,  liiUi>le  only  to  a  small  salvage,  and  to 
some  expenses;  ana  when  the  coffee  belonging 
to  the  defendants  in  error,  and  then  on  board, 
was  more  than  sufficient  to  pay  all  the  demands 
against  the  vessel.  There  was  no  necessity  of 
selling  the  vessel.  Her  value  might  have  been 
ascertained  in  some  other  mode.  Upon  applica- 
tion to  the  court  of  admiralty  appraisers  would 
have  been  appointed.  But  the  agents  neither 
attempted  to  agree  with  the  recaptors  for  the 
amount  of  the  salvage,  nor  applied  to  the  court 
to  appoint  appraisers,  but  suffered  the  expenses 
to  be  increased  unnecessarily,  by  the  admiralty 
process,  and  by  the  commissions  on  the  sale. 

Tl*e  agents  of  the  owners  ought  to  have  done 
as  much  to  increase  the  amount  saved,  as  if  no 
insurance  had  been  made.  It  was  their  duty  to 
do  the*  best  for  all  concerned.  If  they  did  not, 
and  if  by  their  negligence  the  loss  has  been  con- 
verted from  a  partial  to  a  total  loss,  the  under- 
writers ought  not  to  suffer.  Their  contract  was 
a  contract  of  indemnity  against  unavoidable 
loss,  and  the  insured  were  bound  to  use  the 
same  care  and  diligence  which  a  prudent  man 
would  use  in  securing  his  own  property. 

As  to  the  loss  of  the  register,  it  would  not 
have  been  a  cause  of  condemnation.  The  law 
cited  from  Reeves  applies  only  to  a  vessel  which 
384*]  never  had  a  register,  and  *not  to  one 
whose  register  has  been  destroyed  by  accident. 

March  4.  Marshall^  Ch,  «/.,  did  not  sit  in 
the  trial  of  this  cause. 

The  other  judges,  except  Chase,  «/.,  whose 
ill  health  prevented  his  attendance,  gave  their 
-opinions  seriatim. 

Johnson,  «/.  Upon  the  trial  of  this  cause,  in 
the  court  below,  two  grounds  of  defense  were 
jissumed  by  the  plaintiffs  in  error. 

1.  That  the  noacy  had  been  avoided  by  a  de- 
Tiation  from  tne  voyage  insured. 

2.  That  if  the  insured  were  entitled  to  re- 
•eover  at  all,  it  could  only  be  for  an  average,  not 
a  total  loss. 

In  the  argument  before  this  court,  the  first 
ground  was  varied,  and  the  plaintiffs  in  error 
contended,  "that  the  risk  insured  was  never 
entered  upon." 

Without  considering  the  propriety  of  enter- 
ing upon  the  discussion  of  a  question  so  mate- 
rially different  from  that  made  in  the  bill  of 
exception,  I  will  only  remark  that  it  was  judi- 
cious in  the  counsel  to  abandon  an  opinion  as 
inconsistent  with  natural  reason  as  it  is  with 
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the  established  doctrine  of  the  law  of  insurance. 
An  intent  to  do  an  act  can  never  amount  to  the 
commission  of  the  act  itself.  That  an  intraded 
deviation  will  not  vitiate  a  policy,  and  that  tbe 
vessel  remains  covered  by  her  insurance  until 
she  reaches  the  port  of  divergency,  and  actually 
turns  off  from  the  due  course  of  the  voyage  in- 
sured, is  a  doctrine  well  understood  among  mer- 
cantile men,  and  has  uniformly  governed  Uie  de- 
cisions of  the  British  courts  from  the  case  of 
Foster  d  Wilmer  to  the  present  time. 

The  doctrine  now  insistcKl  on  by  the  plaintiffs 
in  error,  was  probably  suggested  by  some  incor- 
rect expressions  attributed  to  Lord  Mansfield  in 
the  case  of  Wooldridge  *d  Boydell.  It  [*385 
is  said  that  the  judge  in  that  case  expressed  an 
opinion,  that  ''if  a  ship  be  insured  from  A.  to 
B.,  and  before  her  departure  the  insured  deter- 
mine that  she  shall  call  at  C,  which  is  out  of 
the  usual  course  of  the  voyage  from  A.  to  B^ 
this  is  rather  a  different  voyage  than  an  intend- 
ed deviation."  This  opinion  was  certainly  in  no 
wise  material  to  the  decision  of  that  case,  and 
is  expressly  contradicted  by  the  case  of  Ketcley 
17.  Ryan,  and  a  case,  which  I  consider  with  much 
respect,  decided  in  the  state  of  New  York,  be- 
tween Henshaw  and  The  Marine  Insurance 
Company  of  New  York,  We  can  only  vindicate 
the  accuracy  of  his  lordship's  opinion  in  tbe 
case  which  he  states,  by  supposing  that  bis 
mind  was  intent  upon  those  cases  of  intended 
deviation,  in  which  a  suppressio  vert,  or  neces- 
saiy  increase  of  risk,  are  the  grounds  of  de- 
cision. 

The  ordinary  rule  for  ascertaining  the  iden- 
tity of  a  voyage  insured,  is  by  adverting  to  the 
termini.  A  rule  which  is  certainly  correct  as 
far  as  it  extends,  but  in  the  rigid  application 
of  which,  it  is  easy  to  conceive  that  cases  may 
occur  in  which  it  would  bear  injuriously  upon 
the  insurer.  If  it  has  any  defect,  it  is  in  not 
extending  far  enough  the  claim  to  indemnity, 
as  the  terminus  ad  quem  may  in  many  instances 
be  relinquished  without  any  possible  increase  of 
risk,  or  even  without  varying  the  risk,  except 
only  as  to  lessening  its  duration.  I  will  instance 
the  case  of  an  insurance  from  America  to  St 
Petersburg,  when  the  vessel,  in  fact,  is  to  ter- 
minate her  voyage  at  Copenhagen;  or  the  case 
of  an  insurance  to  Alexandria,  in  Virginia,  wben 
the  vessel  is  to  terminate  her  voyage  at  CJeorge- 
town,  in  Maryland. 

Whether  the  risk  insured  against  in  this  case 
ever  was  incurred,  I  would  test  by  the  question, 
whether,  if  the  Eliza  had  arrived  in  safety,  or 
even  had  sailed  for  Europe,  the  insured  might 
have  legally  demanded  a  return  of  the  p^^ 
mium  ?  I  presume  not.  The  insurance  being  at 
and  from  the  port  of  Kingston,  the  risk  com- 
menced during  her  stay  in  port,  and  cannot  be 
apportioned  when  thus  blended,  but  was  wholly 
and  indefeasibly  vested  in  the  underwriters,  al- 
though the  vessel  *had  forfeited  her  pol-  ['SSS 
icy  by  shaping  her  course  for  Europe  the  mo- 
ment she  had  left  the  port  of  Kingston.  In 
the  case  before  us,  she  adhered  to  her  ultimate 
destination,  and  the  forfeiture  of  her  insuranee 
could  not  have  been  incurred  until  after  enter- 
ing the  Chesapeake,  and  actually  bearing  away 
farther  eastward  than  was  consistent  with  her 
course  to  the  Potomac. 

2.  With  regard  to  the  question,  whether  it  be 
a  case  of  total  or  average  loss,  a  very  few  <4>- 
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nervations  will  suflSce  to  satisfy  the  mind  that 
"the  judgment  below  is  correct. 

If,  linder  every  combination  of  circumstances, 
"the  insured  is  bound  to  procure  money  at  what- 
ever interest,  or  to  raise  it  at  whatever  sacrifice 
of  property,  to  defray  the  disbursements  for  re- 
pairs, reshipping  a  crew,  salvage,  costs  of  suit, 
«nd  every  incidental  expense,  this  will  be  shift- 
ing the  loss  from  the  insurer  to  the  insured. 
Should  it  be  admitted,  that  in  the  case  before 
us,  the  insured  were  imder  any  greater  obliga- 
tion to  ransom  and  refit  the  vessel  than  the  in- 
surer, the  circumstances  in  evidence  are  suffi- 
•cient  to  excuse   him.     Unsuccessful   attempts 
liad  been  made  to  dispose  of  both  vessel  and 
-cargo;  and  as  to  raising  money  on  bottomry, 
who  would  have  accepted  the  security  of  a  ves- 
sel embarrassed,  by  the  loss  of  her  register,  to  a 
-degree  the  extent  of  which  could  not  possibly 
"be  foreseen?  a  bond  for  money  to  become  due 
•on  the  arrival  of  a  vessel  which  perhaps  might 
never  be  able  to  sail,  or  if  she  did  sail  without 
"hep  necessary  documents,  would  be  exposed  to 
innumerable  hazards,  and  among  them  the  for- 
feiture of  her  insurance  for  that  very  cause. 

It  is  true,  that  a  case  of  capture  and  recap- 
ture, where  the  two  events  are  communicated 
before  an  election  to  abandon  has  been  actually 
communicated  to  the  imderwriters,  will  not,  of 
itself,  sanction  an  abandonment.  Yet,  it  is 
equally  true,  that  in  a  case  of  capture,  a  recap- 
ture alone  will  not  deprive  the  party  of  his 
right  to  abandon.  The  consequences  of  the 
capture  and  recapture,  the  effect  produced  upon 
the  fate  of  the  voyage,  must  govern  the  right  of 
the  parties.  This  effect  is  always  a  matter  of 
•387*]  evidence,  and  must  rest  much  upon  *the 
discretion  of  a  jury.  This  doctrine  is  well  illus- 
trated in  the  cases  of  Pringle  d  Hartley,  and 
Oo88  d  Withers. 

.  In  the  case  before  us,  the  information  of  the 
capture,  recapture  and  sale,  was  communicated 
in  the  same  letter.  The  loss  was  then  certainly 
total,  and  as  the  insurers  cannot  charge  the  in- 
sured with  any  premeditated  design  to  involve 
the  vessel  in  the  diflSculties  which  broke  up  the 
voyage,  I  think  they  ought  to  bear  the  loss. 

Much  has  been  said  about  the  liability  of  the 
insured  for  the  misconduct  of  his  agents,  but  as 
all  amounts  to  a  charge  that  they  did  not  make 
use  of  forced  means  to  raise  money  for  the  re- 
lease of  the  vessel,  an  obligation  not  incumbent 
upon  them,  it  does  not  appear  to  me  that  the 
extent  of  the  liability  of  the  insured  for  the  acts 
of  the  captain  or  supercargo,  after  the  death- 
gtroke  is  given  to  the  voyage,  need  be  considered. 
Washington,  J,  There  are  but  two  ques- 
tions in  this  cause  which*  I  deem  worthy  of 
particular  consideration ;  for  the  last  exception 
18,  to  the  refusal  of  the  court  to  give  an  opinion 
upon  a  matter  of  fact,  and  for  which  no  founda- 
tion was  laid  by  the  evidence  spread  upon  the 
record,  even  if  it  had  been  proper  for  the  court, 
in  such  a  case,  to  give  an  answer  to  the  ques- 
tion propounded.  1  also  lay  out  of  the  case, 
the  award  mentioned  in  the  declaration,  not 
only  because  no  breach  is  assigned  which  ap- 
plies to  it,  but  because  no  opinion  was  asked  of, 
or  given  by,  the  court  respecting  it. 

'Die  first  subject  which  claims  attention  is, 
whether,  upon  the  facts  stated  in  the  second 
bill  of  exceptions,  the  court  below  was  right  in 
the  direction  given  to  the  jury,  that  there  was 
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no  deviation  at  the  time  of  capture  from  the 
voyage  insured,  and  that  the  voyage  insured 
was  actually  commenced.  The  facts,  material 
to  the  decision  of  this  point,  are,  that  the  Eliza 
cleared  out  at  Kingston,  for  Alexandria,  and  a 
bill  of  lading  was  signed  by  the  master,  to  de- 
liver her  cargo  at  Alexandria.  That  after  her 
•clearances  were  obtained,  she  took  in  [*388 
a  cargo  for  Baltimore,  and  bills  of  lading  were 
signed  for  delivering  the  same  at  that  port. 
That  the  captain  sailed  from  Kingston  with  an 
intention,  previously  formed,  of  proceeding  first 
to  Baltimore,  and  there  landing  part  of  her 
cargo,  and  then  to  go  to  Alexandria,  but  she  was 
captured  before  her  arrival  at  the  dividing  point 
between  Baltimore  and  Alexandria. 

It  is  admitted,  that  this  is  not  a  case  of  devia- 
tion, because  the  intention  formed  at  Kingston, 
before  the-  voyage  commenced,  of  going  first  to 
Baltimore,  was  never  carried  into  execution. 
The  only  question  then  is,  whether  the  voyage 
described  m  the  policy  was  changed  or  not? 
As  to  this  there  is  no  difference  of  opinion  at 
the  bar  respecting  the  legal  effect  of  an  altera- 
tion of  the  voyage,  on  the  contract  of  indem- 
nity; it  is,  and  must  be,  conceded,  that  the 
policy  never  attached.  But  the  difficulty  is  in 
determining  what  circumstances  do,  in  point  of 
law,  constitute  such  an  alteration  as  will  avoid 
the  policy. 

The  criticisms  of  the  counsel  for  the  plain- 
tiffs in  error,  upon  the  rule  contended  for  by 
the  defendants,  ought  not,  in  my  opinion,  to 
avail  them,  if  that  rule  be  firmly  established  by 
uniform  decisions:  for  in  questions  which  re- 
spect the  rights  of  property,  it  is  better  to  ad- 
here to  principles  once  fixed,  though,  originally, 
they  might  not  have  been  perfectly  free  from 
all  objection,  than  to  unsettle  the  law,  in  order 
to  render  it  more  consistent  with  the  dictates  of 
sound  reason. 

The  first  case  we  meet  with,  upon  thii^  sub- 
ject, is  that  of  Carter  v.  The  Royal  Exchange 
Assurance  Company,  which  is  cited  in  Foster  v. 
Wilmer,  decided  in  19  Geo.  II.  The  former 
was  an  insurance  on  a  ship  from  Honduras  to 
London,  and  the  latter  on  a  ship  from  Carolina 
to  Lisbon,  and  at  and  from  thence  to  Bristol. 
In  both,  a  cargo  was  taken  in  to  be  delivered  at 
an  intermediate  port;  but  the  loss  having  hap- 
pened before  the  ship  had  arrived  at  the  divid- 
ing point,  the  insurers  were  held  liable,  upon 
the  ground  that  nothing  more  was  intended 
than  a  deviation,  which,  not  being  carried  into 
execution,  did  not  avoid  the  policy. 

*The  case  of  Wooldridge  v,  Boydell  is  [*389 
next  in  point  of  time.  This  was  an  insurance 
on  a  ship  at  and  from  Maryland  to  Cadiz.  She 
cleared  for  Falmouth,  and  a  bond  was  given  to 
land  the  whole  cargo  in  Britain.  No  evidence 
was  given  that  the  vessel  was  bound  to  Cadiz; 
she  was  taken  before  she  came  to  the  dividing 
point.  At  the  trial  of  this  cause.  Lord  Mans- 
field told  the  jury,  that  if  they  thought  the  voy- 
age intended  was  to  Cadiz,  they  were  to  find  for 
the  assured ;  but  if  there  was  no  design  to  go  to 
that  port,  then  they  were  to  find  for  the  defend- 
ant, and  the  ground  upon  which  the  court  de- 
cided the  motion  for  a  new  trial  was,  that  there 
never  was  an  intention  to  go  to  Cadiz.  But  it 
is  plain,  that  if  Cadiz  had  been  intended  as  the 
ultimate  port  of  destination,  the  clearing  out 
for  an  intermediate  port,  with  an  intention  to 
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land  the  eargo  there,  would  not  have  been  con- 
sidered as  anything  more  than  an  intended 
deviation. 

Way  d  Modigliani  was  decided  in  1787,  and 
was  an  insurance  at  and  from  the  20th  October, 
1786,  from  Newfoundland  to  Falmouth,  with 
liberty  to  touch  at  Ireland.  She  sailed  on  the 
Ist  of  October  from  Newfoundland,  went  to 
the  Banks  and  fished  till  the  7th,  and  then 
sailed  for  England,  and  was  lost  on  the  20th. 
The  reasons  assigned  for  the  decision  of  this 
case,  give  it  the  appearance  of  an  authority  un- 
favorable to  the  doctrine  laid  down  in  the  above 
cases.  But  the  weiffht  of  it  is  greatlv  dimin- 
ished, if  it  be  not  destroyed,  by  the  following 
considerations :  1st.  That  as  there  was  a  clear 
deviation,  it  was  unnecessary  to  decide  the 
other  point,  that  the  policy  did  not  attach ;  and, 
2d.  That  this  latter  opinion  seems  to  have  been 
entertained  only  by  one  of  the  court,  and  even 
this  judge  seems  to  have  relied  very  much  upon 
the  fact,  that  the  vessel  sailed  to  the  Banks; 
3d.  From  what  is  said  in  Kewley  v,  Ryan,  it 
would  appear  that  the  ship,  when  she  left 
Newfoundland,  did  not  sail  for  England,  and 
of  course  the  voyage  insured  never  was  com- 
menced. 

Kewley  v,  Ryan,  decided  in  1794,  was  a  policy 
on  goods  from  Genoa  to  Liverpool.  The  ship 
sailed  on  that  voyage,  but  it  was  intended,  as 
plainly  appeared  by  the  clearances,  to  touch 
at  Cork.  She  was  lost,  however,  before  she  ar- 
rived at  the  dividing  point;  and  tiie  decision 
conformed  to  those  given  in  the  preceding 
890*]  cases,  the  ^terminal  of  the  intended 
voyage  being  really  the  same  as  those  described 
in  the  policy. 

The  case  of  Stoit  d  Vaughan,  decided  at  Niti 
Prius,  in  1794,  before  Lora  Kenyon,  seems  op- 
posed to  the  principles  laid  down  in  the  preced- 
ing cases,  and,  if  we  have  an  accurate  report 
of  it,  is  inconsistent  with  the  decisions  of  the 
tame  judge  in  Kewley  v,  Ryan,  and  other  cases. 

Murdoch  d  Potta,  decided  in  1795,  was,  in 
principle*  as  strong  a  case  of  a  change  of  voy- 
age, as  that  of  Wooldridge  d  Boydell,  but  equal- 
ly contributes  to  explain  the  general  doctrine 
laid  down  in  all  the  cases.  For  in  this,  the 
terminus  ad  quern  was,  most  obviously,  St. 
Domingo,  where  the  freight  insured  was  pay- 
able, or  some  port,  other  than  Norfolk,  where 
the  ship  was  to  call  for  the  sole  purpose  of  re- 
ceiving orders. 

The  last  English  case  which  I  shall  notice,  is 
that  of  Middlewood  d  Slakes,  decided  in  1797. 
It  was  an  insurance  on  the  Arethusa,  at  and 
from  London  to  Jamaica,  for  which  place  she 
cleared  out;  but  the  captain  was  bound  by 
orders  to  call  at  Cape  St.  Nichola  Mole,  in  order 
to  land  stores  there,  pursuant  to  a  charter 
party.  She  was  captured  after  she  had  passed 
the  dividing  point  of  three  several  courses  to 
Jamaica,  but  before  she  had  reached  the  sub- 
dividing point  of  the  continuing  course  to  Ja- 
maica and  that  leading  to  the  Mole.  The  whole 
court  considered  this  as  a  case  of  deviation  only, 
and  Lawrence,  J,,  was  so  strongly  impressed 
with  the  weight  of  former  decisions,  that,  not 
attending  to  this  obvious  objection  to  the  plain- 
tiff's recovery,  but  considering  the  termini  of 
the  voyage  intended  to  be  the  same  with  those 
mentioned  in  the  policy,  his  first  opinion  iu'r 
dined  to  the  side  of  the  plaintiff. 

The  case  of  Henahiiw  d  Th$  Marine  Insur- 
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I  aitoe  Company,  decided  in  the  Buprcme  eovt 
of  New  York,  eonfirms  the  principles  of  ike 
above  cases,  and  would  command  noj  reapeet 
were  it  opposed  to  them. 

The  nue,  tnen,  which  I  consider  to  be  firmly 
established,  bv  a  long  and  uniform  course  of 
decisions,  is,  that  if  the  ship  sail  from  the  port 
mentioned  in  the  policy,  with  an  intention  to  go 
to  the  port,  or  ports,  also  described  *there-  [*391 
in,  a  determination  to  call  at  an  intermediate 
port,  either  with  a  view  to  land  a  cargo,  fm 
orders,  or  the  like,  is  not  such  a  change  of  the 
voyage  as  to  prevent  the  policy  from  attaching, 
but  is  merely  a  case  of  deviation,  if  the  inten- 
tion be  carried  into  execution,  or  be  persisted 
in  after  the  vessel  has  arrived  at  the  dividing 
point. 

The  next  question  is,  whether  the  court  below 
erred  in  refusing  to  instruct  the  jury,  that  if 
they  believed  the  facts  stated  in  the  first  bill 
of  exceptions,  they  were  to  find  an  average  and 
not  a  total  loss?  The  defendants  in  error  conr 
tend,  that  by  the  capture  and  recapture  of  the 
vessel,  under  the  various  circumstances  of  loss 
of  crew,  inability  to  pay  the  salvage  and  ex- 
penses, loss  of  register,  ac,  the  voyage  insured 
was  completely  defeated,  and,  therefore,  the 
assured  had  a  right  to  abandon  and  demand  as 
for  a  total  loss. 

On  the  other  side  it  is  insisted,  that  the  cap- 
tain might,  in  a  variety  of  ways,  have  prevented 
the  sale  of  the  vessel,  and  that  if  he  had  done 
the  best  in  his  power  for  the  interests  of  all 
concerned,  he  might  have  liberated  the  vessd 
from  the  lien  of  the  captors,  and  have  per- 
formed his  voyage  in  safety  to  Alexandria,  with- 
out any  other  inconvenience  than  this  tem- 
porary interruption,  and  the  payment  of  salvage 
and  expenses.  If  so,  that  it  was  not  competent 
to  the  assured,  under  these  circumstances,  to 
convert  a  loss  partial  in  its  nature  into  a  total 
one. 

Whether  the  assured  had  a  right  to  abandon, 
and  recover  as  for  a  total  loss,  or  not,  was  a 
question  of  law,  dependent  upon  the  point  of 
fact,  whether,  upon  the  whole  of  the  evidence, 
the  voyage  was  broken  up,  and  not  worth  pur- 
suing ;  and  in  consideration  of  this  question,  the 
jury  would,  of  course,  nave  inquired,  amongst 
other  matters,  whether  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concerned. 
The  court  might,  with  propriety,  have  stated 
the  law  arising  upon  this  fact,  whichever  way 
the  jury  might  find  it,  and  indeed  such  would 
have  been  their  duty,  if  a  request  to  that  effect 
had  been  made.  But  the  court  very  correctly 
refused  to  give  the  direction  as  prayed,  because, 
by  doing  so,  they  would  have  decided  the  im- 
portant matter  of  fact,  upon  which  the  law  was 
to  arise,  which  was  only  proper  for  the  deter- 
mination of  the  jury.  In  tne  case  of  MiUs 
*d  Fletcher,  which  turned  upon  the  [*392 
question,  whether  the  captain,  by  his  conduct, 
had  not  made  the  loss  a  total  one.  Lord  Mans- 
field would  not  decide  whether  the  loss  was  total 
or  not,  but  informed  the  jury  that  they  were  to 
find  as  for  a  total  loss,  if  they  were  satisfied 
that  the  captain  had  done  what  was  best  for  the 
benefit  of  all  concerned. 

Upon  the  whole,  then,  I  am  of  opinion,  that 
the  judgment  ought  to  be  affirmed. 

Paterson,  «/.  This  action  was  bronchi  ob 
a  policnr  of  insurance,  which  John  and  James 
H.  Tudker,  bdng  Britiih  tabjeetay  naidenta  at 
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Alexandria,  had  effected  on  the  body  of  the 
sloop  Eliza,  her  tackle,  apparel,  and  furniture, 
to  the  value  of  3,800  dollars,  at  and  from 
Kingston,  in  the  island  of  Jamaica,  to  Alex- 
andria, in  the  state  of  Virginia.  The  policy 
bears  date  the  Ist  of  September,  1801. 

The  first  question  to  be  considered  is,  whether 
the  Toyage,  on  which  the  sloop  Eliza  set  ou^ 
was  the  same  or  a  different  voyage  from  the 
one  insured?  By  the  terms  of  the  policy,  it 
IB  stipulated,  that  the  Eliza  was  to  sail  from 
Kingston  to  Alexandria;  and  it  is  stated  in  the 
bill  of  exceptions,  that  she  did  sail  from  Kings- 
ton, but  with  an  intention  to  go  first  to  Bsilti- 
more,  and  there  deliver  20  hogsheads  and  10 
tierces  of  sugar,  and  then  to  proceed  to  Alex- 
andria, which  was  the  port  of  destination  de- 
scribed in  the  policy,  bhe  cleared  out  at  the 
custom  house  m  Elingston,  on  the  10th  of 
August,  1801,  for  Alexandria,  and  the  master 
signed  a  bill  of  ladinA^  to  deliver  her  cargo  at 
that  place;  after  which  he  took  in  the  sugar,  to 
be  delivered  at  Baltimore.  It  is  contended,  on 
the  part  of  the  insurers,  that  the  taking  in  the 
sugar  to  be  landed  at  Baltimore,  constituted  a 
different  voyase  from  the  one  agreed  upon,  and 
vitiates  the  policy;  or,  in  other  words,  that  the 
voyage  which  was  the  subject  of  the  contract, 
was  never  commenced.  From  a  review  of  the 
cases  which  have  been  cited,  the  principle  is 
established,  that  where  ^e  termini  of  a  voyage 
are  the  same,  an  intention  to  touch  at  an  inter- 
mediate port,  thou^  out  of  the  direct  course, 
and  not  mentioned  in  the  policy,  does  not  con- 
stitute a  different  voyage.  In  the  present  case 
the  termini  or  beginning  and  ending  points  of 
393*]  the  intended  "voyage,  were  precisely 
the  same  as  those  specified  in  the  policy,  to  wit, 
from  Kingston  to  Alexandria,  and,  in  legal 
estimation,  from  one  and  the  same  voyase,  not- 
withstanding the  meditated  deviation,  ^e  first 
reported  case  on  this  subject  is  Poster  v.  Wilmer, 
in  2  Stra.  1249,  in  which  Lee,  Oh,  /.,  held,  that 
taking  ill  salt  to  be  delivercKl  at  Falmouth,  a 
port  not  mentioned  in  the  pol!^,  before  the 
vessel  went  to  Bristol,  to  which  place  she  was 
insured,  was  only  an  intention  to  deviate^  and 
not  a  different  voyage.  And  the  Chief  Justice, 
in  delivering  his  opinion,  mentioned  the  case  of 
Carter  v.  RoycU  Emohange  Assurance  Company, 
where  the  insurance  was  from  Honduras  to 
London,  and  a  consignment  to  Amsterdam;  a 
loss  happened  before  she  came  to  the  dividing 
point  between  the  two  voyages,  for  which  the 
msurer  was  held  liable.  The  adjudication  in 
Strange  was  in  the  19  Geo.  IL;  apd  from  that 
time  down  to  the  year  1794,  we  find  no  varia- 
tion in  the  doctrine.  A  remarkable  uniformity 
runs  through  the  current  of  authorities  on  this 
subject.  In  Ketoley  v,  Ryan,  2  H.  Bl.  843, 
Trinity  Term,  1794,  the  principle  is  recognized ; 
and  in  2  New  York  Term  Rep.  274,  Henshau>  v. 
The  Marine  Insurance  Company,  February, 
1805,  it  is  fortified  and  considered  as  settled  by 
the  supreme  court  of  that  state.  In  a  lapse  of 
sixty  years  we  find  no  alteration  in  the  doctrine, 
which  is  sanctioned,  and  has  become  too  deeply 
rooted  and  venerable  by  time,  usage,  and  re- 
peated adjudications,  to  be  shaken  and  over- 
turned at  the  present  day.  It  has  grown  up 
into  a  dear,  known,  and  certain  rule,  for  the 
regulation  of  commercial  negotiations,  and  is 
incorporated  into  the  law  merchant  of  the  land. 
Cranch  8* 


Where  is  the  inconvenience,  injustice,  or  dan- 
ger of  the  rule  7  It  operates  in  favor  of  the  in- 
surers by  a  diminution  of  the  risk,  and  not  of 
the  insured,  who  have  the  departure  in  con- 
templation; for  if  the  vessel^  after  she  has 
arrived  at  the  point  of  separation,  should  devi- 
ate from  the  usual  and  direct  road  to  her  port 
of  destination,  the  insurers  would  be  entitled  to 
the  premium,  and  exonerated  from  responsi- 
bility. An  intention  to  deviate,  if  it  be  not  car- 
ried into  effect,  will  not  avoid  the  policy. 
There  must  be  an  actual  deviation.  The  policy 
being  "at  and  from,"  the  risk  commenced; 
there  was  also  an  actual  inception  of  the  voy- 
age described;  for  the  Eliza  sailed  from 
Kingston  for  Alexandria,  was  captured  in  a 
*direct  course  to  the  latter,  before  she  [*394 
reached  the  dividing  point;  and,  therefore,  the 
underwriters  became  liable  for  the  loss. 

The  second  point  in  the  cause  is,  whether  the 
insurers  were  liable  for  a  total  or  a  partial  loss? 
And  here  a  preliminary  question  presents  itself. 
Was  the  abandonment  made  in  proper  time? 
When  the  Tuckers  received  information  of  the 
loss,  it  became  incumbent  on  them  to  elect 
whether  they  would  abandon  or  not;  and  if 
they  intended  to  abandon,  it  was  incumbent  on 
them  to  give  notice  of  such  intention  to  the 
underwriters.  Our  law  has  fixed  no  precise 
period  within  which  the  abandonment  shall  be 
made,  and  notice  of  it  shall  be  given  to  the  in- 
surer; but  declares,  that  it  shall  be  done  within 
a  reasonable  time.  In  the  case  before  us,  it 
appears  that  John  and  James  H.  Tucker  received 
information  of  the  capture  and  recapture  of  the 
Eliza  at  the  same  time,  in  a  letter  from  W.  ft 
B.  Bryan  &  Co.,  dated  on  the  26th  September^ 
1801 ;  but  it  does  not  appear  when  the  letter 
came  to  huid.  On  the  26th  of  November, 
1801y  the  Tudcers  offered  to  abandon  the  Eliza 
to  the  insurers,  which  offer  was  rejected.  Can 
it,  under  these  circumstances,  be  pretended, 
that  the  Tuckers  were  guilty  of  neglect,  or  that 
the  abandonment  was  not  made  according  to 
the  settled  rule  f  It  was  made  within  a  reason- 
able time,  and  no  neglect  can  justly  be  imputed 
to  them.  We  must  have  some  facts  whereon 
to  build  the  charge  of  negligence,  for  it  is  not 
to  be  presumed;  and  the  intervening  period 
between  the  date  of  the  letter  and  the  time  of 
abandonment,  after  making  a  due  allowance 
for  the  passage  of  the  letter,  does  not  afford 
sufficient  ground  on  which  to  raise  the  imputa- 
tion of  neglect.  This  brings  us  to  the  grsat 
question  in  the  cause,  whether  the  insurers 
were  liable  for  a  total  or  an  average  loss.  On 
the  22d  August,  1801,  the  Eliza  was  captured 
by  a  Spanish  armed  schooner,  in  the  usual 
course  from  Kingston  to  Baltimore  and  Alex- 
andria, and  a  day  or  two  afterwards  was  recap- 
tured by  a  British  sloop  of  war,  and  carried  inte 
Kingston  on  the  26th  of  the  same  month.  The 
mere  acte  of  capturing  and  recapturing  are  not 
of  themselves  sufficient  to  ascertain  the  nature 
and  amount  of  the  loss  susteined.  The  loss 
may  be  total,  though  there  is  a  recapture. 
Hamilton  v,  Mendez,  2  Burr.  1198;  Aguilar  and 
others  v.  Rodgers,  7  D.  ft  E.  421.  Whether 
the  loss  be  partial  or  total,  will  depend  upon 
the  particular  'circumstances  of  the  [*395 
case,  which  it  becomes  necessary  to  take  into 
view.  The  Eliza  was  consigned  to  Brvan  ft 
Co.  at  Kingston,  who  were  authorized  to  dis- 
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pose  of  her;  they  endeavored  to  sell  her,  but 
without  effect;  and  it  is  stated,  that  they  could 
get  no  offer  for  her  before  she  sailed  from 
Kingston,  nor  since  that  time.  Bryan  &  Co. 
put  on  board  10  tierces  of  coffee,  of  the  value 
of  1,000  dollars,  belonging  to  the  Tuckers,  to 
be  delivered  at  Alexandria;  and  when  she  was 
captured,  all  the  seamen,  except  Bell,  the 
ostensible  master,  and  one  man,  were  taken  on 
board  the  Spanish  schooner.  The  Eliza  was 
navigated  under  a  British  register  during  the 
voyage;  which  register  was  lost  by  reason  of 
the  capture  and  recapture,  and  has  never  been 
found.  After  the  recapture,  the  Eliza  and  her 
cargo  were  libelled  in  the  vice-admiralty  court 
for  salvage ;  a  claim  was  put  in  by  Bryan  &  Ck>. 
as  agents  for  Eli  Richards  Patton,  the  real  and 
navigating  master  and  supercargo;  and  the 
sloop  and  carffo  were  adjudged  to  be  lawful 
recaption  on  uie  high  seas,  and  ordered  to  be 
restored,  on  paying  to  the  recaptors  one  full 
eighth  part  of  the  value  of  the  sloop  and  cargo 
for  salvage,  with  full  costs;  and  to  ascertain 
the  value  it  was  further  ordered,  that  the  sloop 
and  cargo  should  be  forthwith  sold  by  the 
claimant,  unless  the  value  should  be  otherwise 
agreed  upon.  The  sloop  was  insured  for  3,800 
dollars,  and  sold  for  915  dollars;  the  coffee  sold 
for  1,000  dollars;  and  the  costs,  charges  and 
commissions  amounted  to  909  dollars,  which 
almost  absorbed  the  sum  for  which  the  sloop 
was  sold.  It  is  not  found,  that  the  sloop  had 
sustained  no  damage  by  the  capture  and  recap- 
ture; and,  considering  the  difference  between 
3,800  dollars,  the  value  insured,  and  909  dol- 
lars, the  price  for  which  she  sold,  the  jury 
might,  without  other  evidence,  have  presumed 
that  she  had  received  considerable  injury. 
From  these  facts,  taken  together,  the  inference 
is  rational  and  just,  that  the  voyage  was  broke 
up  and  destroyed,  and  that  the  underwriters 
were  liable  for  a  total  and  not  for  an  average 
loss.  To  repel  this  inference,  and  remove  re- 
sponsibility from  the  insurers,  it  has  been  urged 
in  argument,  that  the  agents  for  the  Tuckers 
were  guilty  of  gross  neglect  and  misconduct. 
If  Bryan  k  Co.  ceased  to  be  agents  after  the 
396*]  sailing  of  the  sloop,  then  *the  captain 
became  clothed  with  an  implied  authority  to  do 
what  was  fit  and  right,  and  most  conducive 
for  the  interest  and  benefit  of  all  the  concerned ; 
and,  therefore,  whether  the  agency  of  Bryan  A 
Co.  continued,  or,  being  at  an  end,  devolved 
by  operation  of  law  on  the  captain,  is  perfectly 
immaterial ;  for  the  question  still  recurs,  wheth- 
er the  actual  or  implied  agent  had  been  guilty  of 
fraud,  negligence,  or  other  improper  conduct, 
which  will  exonerate  the  insurers.  I  am  not 
able  to  discern  any  misconduct  on  the  part  of 
the  agent,  that  would  exculpate  the  under- 
writers, and  prevent  their  being  responsible  for 
a  total  loss.  And,  indeed,  this  was  a  point 
proper  for  the  decision  of  the  jury,  agreeably 
to  the  case  of  Mills  t?.  Fletcher,  in  Doug.  230; 
and,  therefore,  the  exception  taken  to  the 
opinion  of  the  court  was  not  well  founded. 
The  sloop  could  not  be  sold  at  private  sale,  and, 
by  reason  of  the  capture  and  recapture,  she 
might  have  sustained  considerable  damage. 
To  sell  the  coffee,  which  constituted  the  cargo 
for  Alexandria,  to  satisfy  the  salvage  and  cos&, 
would  have  been  an  imprudent  measure;  for 
the  redemption  would  have  absorbed  the  whole 
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proceeds,  and  then  she  would  have  returned  to 
Alexandria  without  a  cargo,  as  tlie  captain  had 
no  funds  to  purchase  one;  and  b^des,  abe 
must  have  sailed  without  a  roister,  which 
would  have  exposed  her  to  great  and  unneee- 
sary  danger.  Prudence  dictated  the  sale  u  t 
safe  step,  and  most  for  the  benefit  of  the  oi»- 
cerned. 

The  error  set  forth  in  the  third  bill  of  ex- 
ception is,  that  the  court  below  refused  to  in- 
struct the  jury  that  the  loss  of  the  register,  by 
means  of  the  capture  and  recapture,  was  not 
sufficient,  in  law,  to  defeat  the  voyage  from 
Kingston  to  Alexandria,  and  might  have  been 
supplied  by  special  documents.  Though  the 
register  did  not  impart  any  physical  ability  to 
the  sloop,  in  regard  to  her  sailing;  yet,  it  was  a 
document  which  tended  to  communicate  safety, 
as  it  designated  her  character,  individually  and 
nationally..  It  is  a  necessary  paper,  and  oper- 
ates as  a  national  passport ;  for,  without  it,  she 
might  be  seized  as  an  imauthorized  rover  on  the 
ocean,  and,  in  certain  cases,  would  have  been 
liable  to  confiscation.  The  register  is  a  docu- 
ment *of  such  a  special  and  important  [*397 
nature,  that  its  loss  cannot  be  fully  made  up  by 
other  official  papers.  It  would  have  been  a 
very  imprudent  step  for  the  captain  to  have 

Eroceeded  on  his  voyage  without  a  register;  if 
e  had,  he  would  have  been  justly  charged 
with  improvidence,  negligence,  and  culp^e 
misconduct. 

CusHiNG,  J.  I  consider  this  as  clearly  a  ease 
of  intentional,  not  actual,  deviation ;  but  not  as 
a  case  of  non-inception  of  the  voyage  insured. 

This  is  proved  by  a  number  of  cases  cited; 
and  contradicted  by  none. 

What  a  case  of  non-inception  is,  is  shown 
by  the  case  of  Wooldridge  v.  Boydell,  Doug.  16, 
where  the  ship  was  insured  from  Maryland  to 
Cadiz,  having  no  intention  at  all  of  going  there; 
but  that  is  totally  different  from  the  present 
case,  where  the  vessel  was  cleared  out  at  Ja- 
maica for  Alexandria,  with  a  cargo  taken  in  for 
Alexandria,  and  intended  to  go  there. 

It  is  true  sugars  were  taken  in  for  Baltimore, 
and  the  captain  intended  going  there  first.  That 
amounts  only  to  an  intent  to  deviate;  but  no 
deviation  unless  executed. 

This  is  proved  by  divers  authorities.  MiddU- 
toood  d  BlakeSy  7  T.  R.  p.  162,  B.  R. ;  a  shin 
insured  at  and  frcm  London  to  Jamaica,  and 
the  captain  had  orders  ( exactly  like  the  case  at 
the  bar)  to  touch  at  Cape  St.  Nichola  Mole,  to 
land  stores,  pursuant  to  charter  party.  Upon 
which,  one  of  the  judges  (Lawrence)  gave  an 
opinion,  that  if  the  vessel  had  been  captured 
before  she  came  to  the  dividing  point  between 
the  northern  and  southern  courses  to  Jamaica, 
the  insurers  would  have  been  liable. 

And  the  other  judges  agreeing  with  Jud^ 
Lawrence,  to  lay  the  whole  stress  of  the  cause 
in  favor  of  the  insurer,  upon  the  captain's  not 
exercising  his  judgment  at  the  time,  upon  which 
was  the  best  and  safest  of  the  three  courses, 
(whose  judgment  the  insurers  had  a  right  to 
have  the  benefit  of,)  but  taking  the  northern 
course,  merely  in  pursuance  of  orders,  to  land 
stores  at  Cape  St.  Nichola  Mole.  All  this  show* 
that  had  the  captain  exercised  *his  judg-  [•SflS 
ment  in  going  the  northern  course,  as  being  the 
best  and  safest,  the  whole  court  would  nave 
held  the  insurer  liable^  as  the  vessel  was  eap- 
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tured  before  she  came  to  the  dividing  point  be- 
tween the  course  to  the  cape  and  to  Jamaica. 

Another  case,  more  direct  and  decisive,  is 
Foster  v,  Wilmer,  2  Stra.  1248,  1249,  where  the 
ship  was  insured  from  Carolina  to  Lisbon  and 
to  Bristol,  and' the  captain  took  in  salt  to  de- 
liver at  Falmouth,  before  going  to  Bristol, 
repugnant  to  the  specification  of  the  policy, 
yet,  being  captured  before  arriving  at  the  divid- 
ing point  between  Falmouth  and  Bristol,  the 
insurer  was  held  liable,  which  seems  exactly 
the  present  case. 

The  mere  taking  in  goods  for  another  port 
does  not,  of  itself,  make  a  deviation.  It  may, 
however,  if  it  materially  vary  the  risk,  and  be 
a  circumstance  designedly  concealed  and  sup- 
pressed, excuse  the  underwriters.  In  the  present 
case  it  does  not  appear,  materially,  to  vary  the 
risk,  any  more  than  in  taking  in  stores  to  land 
at  Cape  St.  Nichola  Mole,  in  the  case  of  Middle- 
wood  d  BlakeSf  varied  the  risk,  which  was  not 
suggested  by  court  or  counsel,  that  it  did; 
or^e  taking  in  salt  to  land  at  Falmouth,  in  the 
case  of  Foster  d  Wilmer.  It  did  not  delay  the 
voyage  in  the  present  case;  the  vessel  sailed 
with  convoy  as  soon  as  it  was  ready,  and  was 
afterwards  captured  in  the  proper  course,  be- 
fore deviating. 

The  award  may  be  laid  out  of  the  case  for 
more  reasons  than  one.  I  think  it  void  for  un- 
certainty. 

As  to  the  loss,  whether  total  or  average,  the 
jury,  who  had  the  whole  evidence  before  them, 
nave,  in  effect,  found  a  total  loss,  and  the 
voyage  broken  up.  It  is  not  certified  by  the 
court,  that  the  bill  of  exceptions  contains  the 
whole  evidence;  and  as  strong  circumstances 
(I  think  conclusive  ones)  are  stated,  that  show 
the  voyage  could  not  be  safely  pursued,  or 
could  not  be  pursued  at  all,  in  consequence  of 
the  loss  of  register  and  loss  of  hands  by  the 
capture,  either  of  which,  it  does  not  appear, 
could  be  supplied,  I  think  we  are  not  warranted 
to  overrule  the  verdict,  or  reverse  the  judgment. 

Judgment  affirmed. 


399*]   ♦THE  UNITED  STATES  v.  HETH. 

The  collector  of  the  district  of  Petersburgrh  was 
not,  by  the  act  of  the  10th  of  May.  1800,  restricted 
to  a  commission  of  two  and  a  half  per  cent,  on  the 
moneys  by  him  collected  and  received  after  the  30th 
of  June,  1800,  on  account  of  bonds  previously  tak- 
en for  duties  arising  on  goods  Imported  into  the 
United  States. 

THIS  was  a  case  certified  from  the  circuit 
court  of  the  fifth  circuit,  holden  in  the 
district  of  Virginia,  where  a  question  arose 
upon  which  the  opinions  of  the  judges  were 
opposed. 

The  question  was,  whether  the  defendant,  as 
collector  of  the  customs  for  the  district  of  Peters- 
burgh,  was  restricted  to  a  commission  of  two 
and  a  half  per  cent,  on  any,  or  all  of  the  mon- 
eys collected  and  received  by  him  after  the  30th 
of  June  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods,  wares,  and 
merchandise,  imported  into  the  United  States. 

This  question  arose  upon  the  2d  section  of  the 
act  of  Congress,  entitled  "An  act,  supplemen- 
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tary  to  an  act,  entitled  an  'act  to  establish  the 
compensation  of  the  officers  employed  in  the 
collection  of  the  duties  on  import  and  tonnage;" 
passed  on  the  10th  of  May,  1800,  vol.  5,  p.  173- 
The  words  of  which  are,  "that  in  lieu  of  the 
commissions  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  30th  day  of  June  next, 
be  allowed  to  the  collectors  for  the  districts  of 
Alexandria,  Petersburgh  and  Richmond,  re- 
spectively, two  and  a  half  per  centum  on  all 
moneys  which  shall  be  collected  and  received 
by  them,"  "for  and  on  accoimt  of  the  duties 
arising  on  goods,  wares  and  merchandise,  im- 
ported into  the  United  States,  and  on  the  ton- 
nage of  ships  and  vessels." 

Breckenridge,  (Attorney  General,)  in  behalf 
of  the  United  States,  observed,  that  the  words^ 
of  the  act  appeared  to  him  so  plain  that  they 
could  not  be  elucidated  by  argument.  He  un- 
derstood the  language  of  the  act  to  be,  that  only 
two  and  a  half  per  cent,  should  be  allowed  on 
moneys  received  after  the  30th  of  June.  Al- 
though the  collector  may  have  done  the  greater 
part  of  his  duty  by  taking  bonds  for  duties,  yet 
they  were  neither  collected  nor  paid  before  that 
day.  It  cannot  be  deemed  an  unconstitutional 
act  as  being  ex  post  facto,  because  the  prohibi- 
tion of  the  constitution  extends  to  criminal  cases 
only.     3  Dall.  386,  Calder  v.  Dull, 

♦Col.  Heth.  Although  it  is  a  soimd  [''4,00 
rule  of  construction,  that  when  the  words  of  a 
statute  have  a  plain,  distinct  and  reasonable 
meaning,  no  recurrence  is  to  be  had  to  intend- 
ment, inference,  or  implication;  yet,  when  the 
words  of  a  statute  admit  of  two  constructions, 
(as  in  the  present  case  they  evidently  do,  or 
they  would  not  now  be  under  discussion,)  it 
cannot  be  improper  to  have  reference  to  similar 
laws,  and  to  inquire  how  they  have  been  con- 
strued. 

The  first  section  of  the  act  of  14th  Feb.  1795, 
vol.  3,  c.  88,  says,  "that  in  lieu  of  the  commis- 
sions heretofore  by  law  established,  there  shall 
be  allowed  to  the  collectors  of  the  duties  on 
import  and  tonnage,  on  all  moneys  by  them 
respectively  received  on  account  of  the  duties 
aforesaid,  arising  on  tonnage,  and  on  goods, 
wares,  and  merchandise,  imported  after  the  last 
day  of  March  next,  to  wit,*'  "to  the  collector 
of  Bermuda  Hundred,"  (which  office  was  then 
holden  by  the  defendant,)  "two  per  cent." 
This  act  raised  his  commission  from  one  to  two 
per  cent.;  which  two  per  cent,  he  charged  only 
on  the  duties  that  arose  on  importations  made 
after  the  last  day  of  March,  1795;  and  one  per- 
cent, only  on  the  money  received  on  bonds,, 
payable  after  that  day  for  goods  imported  be- 
fore. 

The  act  of  3d  March,  1797,  vol.  8,  c.  63,. 
raised  the  defendant's  commissions  from  two  to 
three  per  cent,  in  precisely  the  same  language 
as  that  of  the  last  act;  and  of  course,  it  received 
from  him  the  same  construction,  and  in  both 
instances  that  construction  was  acquiesced  in 
by  the  treasury  department. 

The  next  act  upon  the  subject,  and  that 
which  next  precedes  the  act  in  question,  is  that 
of  2d  March,  1799,  vol.  4,  c.  129,  p.  447,  entitled 
"An  act  to  establish"  (a  word  not  used  in  the 
titles  of  the  former  acts )  "the  compensations  of 
the  officers,"  &c.,  the  second  section  of  which 
runs  thus :  "that  from  and  after  the  last  day  of 
March  next,  and  in  lieu  of  the  fees  and  emolu- 
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ments  heretofore  established,  there  shall  be 
allowed  and  paid  for  the  use  of  the  collectors, 
naval  officers,  and  surveyors,  the  fees  follow- 
ing, that  is  to  say/'  &c.  &c.,  (to  the  collectors 
of  sundiy  ports,  not  including  the  defendant,) 
401*]  *"and  to  the  collectors  of  all  other  dis- 
tricts, three  per  cent,  on  all  moneys  by  them 
respectively  received  on  account  of  the  duties 
arising  on  goods,  &c.,  imported  into  the  United 
States,  and  on  the  tonnage  of  ships  and  ves- 
sels," whereby  the  defendant's  commissions 
were  established  at  three  per  cent. 

A  difference  of  phraseology  will  be  observed 
between  this  and  the  two  former  laws.  This 
section  says,  "that  from  and  after  the  last  day 
of  March  next,"  certain  commissions  shall  be 
''allowed  and  paid"  on  all  moneys  received  on 
account  of  duties  arising  on  goods  "imported 
into  the  United  States,"  and  not  as  before,  "im- 
ported after  the  last  day  of  March  next."  Yet 
this  difference  of  phraseology  made  no  differ- 
ence at  the  treasury  in  the  construction  of  this 
law  until  very  lately. 

The  next  act  is  that  upon  which  the  present 
question  arises;  the  second  section  of  which 
says,  "that  in  lieu  of  the  commissions  hereto- 
fore allowed  by  law,  there  shall,  from  and  after 
the  30th  day  of  June  next,  be  allowed  to  the 
collectors,  £c.,  two  and  a  half  per  centum  on 
all  moneys  which  shall  be  collected  and  received 
by  them,  for  and  on  account  of  the  duties  aris- 
ing on  goods,  wares  and  merchandise  imported 
into  the  United  States,  and  on  the  tonnage  of 
ships  and  vessels." 

There  is  no  difference  between  the  words  of 
this  act  and  those  of  the  act  of  1799,  excepting 
that  the  present  act  uses  the  words  "collected 
and  received,"  and  the  act  of  1799  uses  the 
word  "received"  only.  But  the  word  "col- 
lected" is  believed  to  be  merely  an  accidental 
tautology,  which  cannot  alter  the  meaning  of 
the  section. 

Neither  of  the  two  last,  like  the  former  laws 
on  the  same  subject,  confines,  by  express  words, 
the  commissions  to  the  moneys  received  for 
duties  arising  on  goods  imported  after  a  certain 
date;  but  the  word  after,  is  placed  in  a  differ- 
ent part  of  the  sentence;  yet  all  these  laws 
received  the  same  construction  at  the  treasury, 
for  at  least  five  months  after  this  last  act  had 
passed;  a  construction  which,  as  the  defendant 
still  contends,  was  perfectly  correct. 
402*]  •The  collector  can  receive  no  higher 
or  lower  commission  upon  the  moneys  "col- 
lected and  received,"  upon  the  duties  arising 
on  the  tonnage  of  a  vessel,  than  upon  the  mer- 
chandise imported  in  such  vessel. 

The  section  of  the  law  in  question  confines 
the  change  of  commissions  to  the  money  aris- 
ing on  goods  imported  after  the  30th  oi  June, 
and  on  the  tonnage  of  vessels,  as  strongly  a»  if 
the  words  "after  the  30th  of  June,"  had  im- 
mediately followed  the  word  "imported." 

The  participle  "arising,"  must  refer  to  the 
time  wnen  the  section  is  to  take  effect,  i  e., 
"from  and  after  the  30th  of  June  next."  The 
duties  arise  when  the  goods  are  landed,  and 
when  the  bonds  are  taken. 

To  what  time  the  words  "arising"  and  "im- 
ported" relate,  is  not,  perhaps,  at  first  view, 
very  obvious;  but  the  date  is  found  in  the  preced- 
ing part  of  the  section.  The  only  period  men- 
tioned throughout  is  "the  80th  day  of  June." 
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The  true  reading  of  this  section  nmst  be 
thus:  "There  shall  be  allowed  on  all  mcfneyw 
to  be  received  for  duties  arising  on  goods 
imported  after  the  30th  of  June  next."  To 
speak  of  duties  "arising"  after  the  30th  of 
June,  1800,  on  goods  imported  and  landed  be- 
fore that  day,  would  be  absurd;  for  the  duties 
"arise"  as  soon  as  secured,  though  not  received 
till  a  distant  period.  The  word  "imported* 
stands  without  any  sign  of  time,  and  may  be 
past,  present  or  future,  with  equal  propriety, 
unless  resort  be  had  to  inference,  and  to  the 
context.  The  language,  to  have  been  precise, 
should  have  been  either  "which  may  have  been 
imported,"  or  "to  be  imported."  The  word, 
however,  standing  without  the  explanatory 
signs,  must  receive  that  construction  which  i 
most  consonant  to  justice,  reason,  and  oommoD 
sense. 

By  the  63d  section  of  the  collection  law  of 
2d  March,  1709,  it  is  enacted,  "that  the  duties 
imposed  by  law  on  the  tonnage  of  any  ship  or 
vessel  shall  be  paid  to  the  collector,  at  the 
time  of  makinff  entry  of  such  ship  or  vessel; 
and  it  shall  not  be  lawful  to  grant  any  permit^ 
or  to  ^unlade  any  goods,  wares,  or  mer-  [*403 
chandise  whatever,  from  such  ship  or  vessel 
until  the  said  tonnage  duty  is  first  paid." 

It  bein^  admitted  by  the  Attorney  General, 
that  the  import  duties  and  the  tonnage  duties 
must  go  hand  in  hand^  no  one  cim  be  at  a  loss 
for  the  time  when  the  duties  on  the  goods  im- 
ported in  any  ship  or  vessel  arose.  It  would 
be  absurd  to  say  that  the  defendant  was  enti- 
tled to  3  per  cent,  upon  the  money  reo«iived  for 
the  duties  on  the  tonnage  of  the  vessel  which 
arrived  and  entered  on  the  20th  of  June,  and 
only  two  and  a  half  per  cent,  upon  the  moneys 
which  might  fall  due,  and  be  collected  and 
received  by  him  after  the  30th  of  June,  for  and 
on  account  of  the  duties  which  had  arisen  on 
the  20th  of  June,  upon  the  goods  imported  in 
the  same  vessel. 

Had  it  been  the  intention  of  Congress  to 
have  raised  the  commisaions  of  some  ool'ect'^'r*. 
and  to  have  reduced  those  of  others,  for  like 
services  performed  under  a  former  law,  thev 
would  have  said,  "that  from  and  after  the  30th 
day  of  June  next,  the  commissions  hereby 
allowed,  shall  be  upon  all  moneys  by  them 
respectively  received,  for  and  on  account  of  the 
duties  on  goods,  &c.,  which  may  be  then  due  to 
the  United  States,  and  outstanding  upon  bonds, 
or  which  shall  arise  on  goods,  &c.,  imported  into 
the  United  States. 

But  had  such  been  the  language  of  the  law, 
it  would  have  been  unconstitutional,  because 
ex  post  facto,  and  tending  to  impair  the  obliga- 
tion of  the  contract  which  was  made  between 
the  United  States  and  the  collectors,  by  the  act 
of  1799.  Yet  the  construction  now  contended 
for  by  the  Attorney  General,  will  give  the  law 
the  same  effect  as  if  its  language  nad  been  as 
just  stated;  for  it  will  take  from  the  collector 
one-half  per  cent,  on  the  amount  of  bonds,  whidi 
were  outstanding  at  his  office  on  the  30th  of 
June,  1800,  and  which,  of  course,  had  been 
taken  imder  the  preceding  act  of  1799,  by  which 
his  commission  was  esteblished  at  three  per 
cent. 

This  construction  will  also  involve  both  t^ 
surdity  and  oppression. 

'Suppose  a  person,  on  the  29th  of  [*404 
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June,  1800,  had  secured  duties,  by  bonds,  to 
the  amount  of  500  dollars,  payable  at  eight,  ten 
and  twelve  months;  and  Uiat  ten  other  citizens 
had  made  entries  on  the  same  day,  the  duties 
on  which  amounted  only  to  49  dollars  each, 
which,  being  under  60,  they  were  each  obliged 
to   pay   down,  and  upon  which  the  collector 
immediately  received  nis  commission  of  three 
per  cent.;  yet,  if  the  late  construction  of  the 
treasury  be  correct,  the  collector  was  entitled  to 
receive  only  two  and  a  half  per  cent,  upon  the 
bonded  duties,  although  his  responsibility  and 
services  were  much  greater  than  in  the  other 
cases,  in  which  he  received  his  three  per  cent. 
on  duties  which  arose  at  the  same  time,  on  goods 
imported  at  the  same  time,  and  in  the  same 
vessel,  and  although  the  bonds  were  taken  under 
the  same  law  of  1799,  which  expressly  estab- 
lished a  commission  of  three  per  cent,  from 
and  after  the  last  day  of  March,  upon  all  mon- 
eys  received  for  duties  arising  on  goods  im- 
ported into  the  United  States  imtil  a  new  pro- 
vision should  be  enacted  and  go  into  operation; 
that  is,  in  effect,  \mtil  the  30th  day  of  June, 
1800;  for  it  never  could  have  been  the  intention 
of   Congress,   that   compensation   laws   should 
apply  to  other  cases  than  such  as  should  origi- 
nate after  such  laws  should  go  into  operation. 
Another  case  will  show  how  the  present  con- 
struction of  tHe  treasury  might  have  proved  ex- 
tremely oppressive  to  the  defendant.     Suppose 
that  when  he  rendered  his  quarterly  account  to 
the  treasury,  up  to  the  1st  of  April,  1800,  there 
were  then  outstanding  bonds  for  duties  in  his 
office,  to  the  amount  of  150,000  dollars.     He 
had  a  right  to  calculate  upon  receiving,  in  the 
course  of  the  year,  4,500  dollars  for  his  commis- 
sions thereon,  and  to  make  his  engagements  ac- 
cordingly.    After  making    such    engagements, 
the  law  interferes  to  the  utter  ruin,  perhaps,  of 
the  collector,  who  relied  upon  the  faith  of  his 
government.    If  Ck)ngress  have  a  right  to  take 
away  one  sixth  part  of  the  collector's  compensa- 
tion, for  services  already  rendered,  they  may 
take  the  whole.    The  laborious  and  responsible 

Sart  of  those  services  is  performed  when  the 
onds  are  taken.  It  consists  in  receiving  the 
entries  of  merchandise,  examining  invoices, 
classing  and  estimating  duties,  and  taking  bonds, 
with  responsible  sureties,  &c.  Indeed,  the  residue 
405*]  of  the  services  is  mere  matter  *of  form 
in  many  instances,  for  the  bonds  so  taken  are 
lodged  in  the  bank  where  the  moneys  are  "col- 
lected and  received,"  though  the  collector  ac- 
knowledges the  receipt  of  them  in  his  weekly 
returns.  It  can  never  be  permitted  to  the  United 
States,  after  these  services  are  rendered,  to  say, 
we  have  changed  our  mind;  instead  of  three 
per  cent,  you  shall  have  but  two  and  a  half  per- 
eent.  Such  a  conduct  on  the  part  of  an  indi- 
vidual would  be  treated  with  contempt  and  in- 
dignation; or  were  this  a  case  between  a  state 
and  one  of  its  citizens,  and  the  state  should 
come  into  this  court  for  relief,  the  court  would 
not  hesitate  to  compel  the  state  to  perform  its 
contract.  The  constitution  of  the  United  States, 
art.  1,  section  10,  says,  "no  law  impairing  the 
obligation  of  contracts  shall  be  passed." 

If  the  treasury  construction  prevails,  it  will. 
In  almost  every  instance,  confine  the  operation 
of  tiie  act  of  1799  to  three  months,  instead  of 
allowing  it  to  operate  until  the  next  law  took 
effect;  for  one-toird  of  all  the  bonds  taken  in 
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July,  1799,  for  duties  on  European  goods,  and 
all  the  bonds  taken  for  duties  on  wines  and  teas, 
did  not  fall  due  till  July,  1800. 

Suppose  the  law  had  contained  such  a  clause 
as  this,  "that  from  and  after  the  30th  day  of 
June  next,  in  lieu  of  the  duties  heretofore  im- 
posed by  law,  on  goods,  &c.,  imported  from 
Europe,  subject  to  a  dutv  of  twelve  and  a  half 
per  cent,  ad  valorem,  there  shall  be  charged 
only  a  duty  of  ten  per  cent,  ad  valorem,  upon 
all  such  goods,  &c.,  imported  into  the  United 
States." 

Suppose  a  ship  from  London  had  arrived  on 
the  13th  dav  of  June,  1800:  tiiat  all  the  cargo 
had  been  duly  entered  and  discharged  before  the 
end  of  the  month,  except  one  consignment  of 
considerable  value,  and  that,  after  the  expira- 
tion of  fifteen  working  days,  such  goods  had 
been  taken  from  on  l^ard,  and  stored  agree- 
ably to  law.  Upon  the  1st  of  July,  the  assignee 
appeared  before  the  collector,  with  his  entry 
duly  made  out,  and  his  sureties  ready  to  enter 
into  bonds  for  the  duties.  The  collector  con- 
tended for  the  duties  at  twelve  and  a  half  per 
cent,  ad  valorem;  the  consignee  offered  to  se- 
cure the  duties  at  ten  per  cent,  ad  valorem. 
Would  this  court  say  that  he  was  not  bound  to 
pay  the  twelve  and  a  half  per  cent,  duties,  be- 
cause, from  *neglect  or  design,  he  did  [*406 
not  secure  the  payment  of  the  duties,  and  take 
away  his  goods  when  the  other  importers  did? 

The  difference  of  phraseology  between  the 
two  former  and  two  latter  laws,  on  thr^  same 
subject,  was  not  the  effect  of  a  design  to  benefit 
one  collector,  and  to  injure  another;  but  was 
merely  owing  to  the  different  manner  in  which 
different  men  will  ever  express  themselves,  in 
defining  the  same  subject  matter. 

Breckenridge,   (Attorney  General,)   in  reply. 

No  argument,  in  favor  of  the  defendant,  can 
be  drawn  from  the  act  of  1795,  vol.  3,  p.  168, 
for  the  words  there  are  expressly  "on  goods, 
&c.,  imported  after  the  last  day  of  March;"  but 
the  words  ef  the  present  act  differ  very  mate- 
rially; instead  of  saying,  on  .goods  imported 
after  the  30th  of  June,  it  says,  on  moneys  col- 
lected and  received  after  the  30th  of  June.  The 
difference  of  phraseology  used  by  the  legisla^ 
ture,  when  legislating  on  the  same  subject,  evi- 
dently implies  a  difference  of  intention. 

The  word  "arising,"  makes  no  difference  in 
the  construction  of  the  sentence.  It  would  have 
the  same  meaning  if  that  word  were  entirely 
left  out.  The  expression  "duties  on  goods"  is 
the  same,  in  effect,  as  the  expressioi\  "duties 
arising  on  goods."  That  part  of  the  sentence  is 
onlv  descriptive  of  the  subject,  or  fund,  out  of 
which  the  moneys  were  to  be  received.  The 
words  of  the  act  of  1797,  vol.  3,  p.  392,  which 
gave  the  defendant  a  commission  of  three  per- 
cent, are  "on  all  moneys  received  on  account 
of  the  duties  arising  on  tonnage,  and  on  goods 
wares  and  merchandise,  imported  after  the  last 
day  of  March,  in  the  present  year."  Here  is 
the  same  remarkable  difference  in  language, 
which  was  observed  in  the  act  of  1795;  and' 
which  adds  strength  to  the  argument,  that  the 
variation  of  the  expressions  was  not  accidental, 
but  intended  to  convey  a  different  signification. 

The  words  of  the  act  of  1800  are  not  that  the 
collector  shall  receive  only  two  and  a  half  per 
cent,  on  the  duties  arising  on  goods  imported 
after  the  30th  of  June,  but  on  all  moneys  col- 
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lected  and  received,  after  that  day,  on  goods 
imported  at  any  time.  Moneys  due,  by  bonds, 
407*]  *are  not  moneys  collected  and  received. 
The  actual  collection  and  receipt  of  the  money 
was  the  only  act  which  could  entitle  the  col- 
lector to  his  commission,  under  either  law; 
and  if  collected  and  received  after  the  30th  of 
June,  only  two  and  a  half  per  cent,  could  be 
demanded. 

JouNSON,  J,  This  is  an  amicable  suit,  in- 
stituted to  try  the  question,  whether  the  de- 
fendant, lately  collector  of  the  port  of  Peters- 
burgh,  was,  after  the  30th  day  of  June,  1800, 
entitled  to  retain  three  per  centum  on  the 
amount  of  sums  received  bv  him  after  that  time, 
upon  bonds  for  duties  taken  between  that  pe- 
riod and  the  last  day  of  March,  1799. 

The  claim  of  the  defendant  is  founded  upon 
the  act  of  March  2d,  1799,  '*to  establish  the 
compensations  of  the  officers  employed  in  the 
collection  of  the  duties,"  &c.  And  the  oppo- 
sition, on  behalf  of  the  government,  is  founded 
on  the  act  of  May  10th,  1800,  supplementary  to 
the  one  before  mentioned. 

The  whole  difficulty  results  from  the  vague 
signification  of  some  of  the  expressions  made 
use  of  in  the  latter  act;  which,  so  far  as  may 
be  material  to  the  present  decision,  are  contained 
in  the  following  extract  from  the  2d  section: 
"That  in  lieu  of  the  commissions  heretofore 
allowed  by  law,  there  shall,  from  and  after  the 
30th  day  of  June  next,  be  allowed  to  the  col- 
lectors for  the  districts  of  Alexandria,  Peters- 
burgh  and  Richmond,  respectively,  two  and  a 
half  per  centum  on  all  moneys  which  shall  be 
collected  and  received  by  them,"  "for  and  on 
account  of  the  duties  arising  on  goods,  wares, 
and  merchandise  imported  into  the  United  States, 
and  on  the  tonnage  of  ships  and  vessels." 

On  behalf  of  the  United  States  it  is  con- 
tended, that  the  rights  of  the  collectors  of  du- 
ties, with  regard  to  their  compensation,  are  ab- 
solutely submitted  to  the  will  of  Congre<5s;  that 
Congress  has  uniformly  increased  or*diminished 
that  compensation,  as  circumstances  suggested 
the  expediency  of  such  a  measure,  without  re- 
garding any  supposed  limitation  of  their  right 
408*]  to  do  *80,  imposed  by  the  claims  of 
their  officers;  that  it  has  been  the  uniform  pol- 
icy of  the  government  to  apportion  the  com- 
mission to  the  actual  receipt  of  money;  and, 
therefore,  whatever  may  have  been  the  propor- 
tion of  their  labor  or  responsibility,  their  rieht 
to  compensation  was  not  consummated  before 
the  actual  receipt  of  the  duties,  find  the  amount 
of  their  commission  remained  Hable  to  be  in- 
creased or  diminished  at  the  will  of  Congres-.; 
that  in  passing  their  act  of  May  10th,  1800,  they 
had  a  right  to  give  it  a  retroactive  operation; 
and  the  latter  words  of  the  2d  section,  "arising 
on  goods  imported,"  will  bear,  and  ought  to 
receive  such  a  construction. 

At  the  same  time  that  I  admit  the  correctness 
of  the  prefatory  observations  of  the  Attorney 
General,  ray  mind  is  led  to  adopt  a  conclusion 
unfavorable  to  the  construction  which  he  cm- 
tends  for. 

The  rights  of  the  collectors  of  duties,  as  to 
their  compensation,  are  certainly  submitted  to 
the  justice  and  honor  of  the  country  that  em- 
ploys them,  until  consummated  by  the  actual 
receipt  of  the  sums  bonded  in  their  respective 
offices;  but  where  an  individual  has  periormed 
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certain  services,  under  the  influence  of  a  pros- 
pect of  a  certain  emolument,  that  confidence 
which  it  is  the  interest  of  every  govemment  to 
cherish  in  the  minds  of  her  citizens;  a  confi- 
dence which  experience  leaves  no  room  to  dis- 
trust in  our  own;  would  lead  to  a  conclusion, 
that  it  could  not  have  been  the  intention  of  the 
legislature  to  defeat  a  reasonable  expectation  of 
her  officer,  suggested  by  her  own  laws.  Unless, 
therefore,  the  words  are  too  imperious  to  admit 
of  a  different  construction,  it  will  be  gratifying 
to  the  court  to  be  able  to  vindicate  the  justice 
of  the  government,  by  restricting  the  'words  of 
the  law  to  a  future  operation. 

That  it  is  the  policy  of  the  United  States,  in 
granting  compensations  to  her  revenue  ofi&oers* 
to  limit  the  consummation  of  their  right  to  tha 
actual  receipts  of  money,  is  evident  from  a  view 
of  all  her  ac^s  on  that  subject.  But  it  is  observa- 
ble that  every  end  of  that  policy  is  answered  in 
this  case,  because  the  claim  of  the  defendant  is 
founded  upon  the  actual  receipt  of  money 
'arising  upon  bonds  taken  while  the  [*409 
compensation  was  at  three  per  cent.  His  claim 
has  no  relation  to  the  amount  bonded,  but  to 
the  amoimt  actually  received  upon  the  bonds 
taken  prior  to  the  last  act. 

Upon  considering  the  question,  therefore, 
upon  the  construction  of  the  ^t,  I  <M>nfine 
myself  to  the  single  inc^uiry,  how  far  the  gov- 
ernment has  exercised  its  power,  •  in  reducing 
the  compensation  to  the  defendant,  from  three 
to  two  and  a  half  per  cent. 

The  words  of  the  act,  "arising  on  goods 
imported,"  although  in  themselves  very  indefi- 
nite in  point  of  time,  will  receive  a  precise  signi- 
fication in  this  respect,  by  supplying  the  words 
"heretofore,"  to  give  them  a  past,  or  **here- 
after,"  to  give  them  a  future  signification.  If 
it  be  necessary  that  the  court  should  make  an 
election  between  these  words,  in  order  to  com- 
plete the  sense,  its  choice  will  be  immediately 
determined  by  recurring  to  two  well  known 
rules  of  construction,  viz.,  that  it  ought  to  be 
consistent  with  the  suggestions  of  natural  jus- 
tice, and  that  the  wonds  should  be  tak^i  most 
strongly  "contra  proferentem,** 

But  there  are  other  iionsiderations  which  will 
lead  to  a  conclusion^  without  supplying  any 
supposed  deficiency  io  the  wording  of  the  sen- 
tence. There  is  nothing,  either  in  the  terms 
made  use  of,  or  in  the  professed  object  of  the 
law,  necessarily  retrospective;  but  the  general 
intention  of  the  act,  as  well  as  the  signification 
of  the  word  arising,  both  point  to  a  future  oper- 
ation. Besides  which,  where  it  can  be  shown 
that  a  govemment  has  once  adopted  a  certain 
rule  of  justice  for  its  conduct,  it  is  fair  to  infer, 
that  in  legislating  afterwards  upon  the  same 
subject,  it  intended  to  pursue  the  same  rule, 
unless  the  contrary  shall  be  clearly  expressed; 
and  in  the  act  of  March  3d,  1797,  which  varies 
the  compensation  of  the  revenue  officers  in 
several  particulars,  that  alteration  is  expressly 
restricted  to  take  etfect  only  with  regard  to 
future  importations.  I  am  of  opinion  that  the 
defendant  shall  have  judgment. 

•Washington,  J.  The  point  sub-  [*410 
mitted  by  the  circuit  court  of  Virginia  to  this 
court  is,  whether  the  defendant,  as  collector, 
was  restricted  to  a  commission  of  two  and  a 
half  per  cent,  on  any,  or  all  of  the  moneys  ool- 
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lected  and  reoeiyed  bj  him,  ftfter  the  30th  of 
June,  1800,  on  account  of  bonds  previously 
talcen  for  duties  arising  on  goods,  &c.,  imported 
into  the  United  States. 

The  solution  of  this  question  must  depend 
upon  another:  does  the  2d  section  of  the  act  of 
the  10th  of  May,  1800,  extend  to  duties  which 
arose  upon  goods  imported  before,  and  received 
after,  the  30th  of  June  in  that  year,  or  is  it  to 
be  restricted  to  duties  arising  on  goods  which 
should  be  imported  after  that  period? 

I  am  strongly  inclined  to  the  opinion,  that 
ev^ry  part  of  this  section  is  future,  and  that  a 
literal  construction  will  render  it  entirely  pros- 
pective upon  the  whole  subject.  The  time  at 
which  the  substitution  of  two  and  a  half  for 
three  per  cent,  is  to  take  place,  as  well  as  that 
of  collection  and  receipt,  are  certainly  future, 
and  there  is,  I  think,  as  little  doubt  that  those 
receipts  can  only  apply  to  duties  which  should 
arise  after  the  same  period,  the  word  arising 
being  clearly  future  m  relation  to  the  time 
specified  in  the  section.  The  word  imported, 
though  past  in  relation  to  the  duties  which  were 
to  arise  on  the  goods  imported,  may,  neverthe- 
less, be  future  in  relation  to  the  period  when 
the  char|^  of  commissions  was  to  take  effect, 
and  I  think  it  ought  to  be  so  construed  in  this 
case,  because  the  duties  arise  either  immediately 
upon  the  importation  of  the  goods,  or  upon  the 
performance  of  some  acts  which,  in  contempla- 
tion of  law,  are  immediately  to  follow  the  im- 
portation. 

This  construction  is,  I  think,  considerably 
strengthened  by  a  reference  to  former  laws  upon 
the  same  subject. 

The  act  of  March,  1797,  is  plain  and  express 
upon  this  point,  by  fixing  the  commissions  al- 
lowed by  that  law  to  moneys  received  on  goods 
imported  after  the  last  day  of  that  month. 
The  2d  section  of  the  act  of  March,  1799,  was 
obviously  intended  to  increase  the  commissions 
411*]  *of  some  collectors,  and  to  vary  the  rela- 
tive compensations  which  had  been  allowed  to 
the  several  collectors  by  the  former  law;  but 
there  is  no  reason  to  believe  that  it  was  intend- 
ed to  change  the  objects  for  which  this  compen- 
sation to  the  collectors  g-enerally  was  to  be  al- 
lowed. Yet  this  law  does  not,  in  express  terms, 
confine  the  commissions  to  duties  arising  on 
goods  imported  after  the  specified  day,  as  had 
been  done  in  the  preceding  act,  but  is  worded, 
in  this  respect,  precisely  like  the  law  imme- 
diateljr  imder  considerat^ion. 

It  IS  hardly  to  be  imagined  that  over  and 
above  the  increase  of  commissions  allowed  by 
the  last  law  for  services  after  the  31st  of  March, 
to  be  wholly  rendered,  the  legislature  intended 
to  increase  the  commissions  allowed  by  the  act 
of  1707,  for  services  which  had  been  in  part 
performed  before  the  31st  of  March,  1799,  with- 
out an  expectation  of  such  increase,  and  where 
nothing  remained  to  be  done  but  to  receive  the 
money.  Yet  this  would  be  the  case,  if  the 
increase  be  not  restricted  to  goods  imported 
after  the  specified  day.  The  change  of  expres- 
sion in  the  latter  law,  I  take  to  be  perfectly 
accidental;  and,  in  construing  one  of  them  by 
the  other,  both  being  in  pari  materia,  I  feel 
myself  constrained  to  read  the  latter  as  if  it  had 
been  expressed  thus:  "That  after  the  last  day 
of  March,  1799,  there  shall  be  the  following  com- 
missions allowed  on  all  moneys  received  by 
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tile  collectors  respectively,  on  account  of  duties 
arising  on  goods,  Ac,  imported  into  the  United 
States,  after  that  day,"  &c. 

The  2d  section  of  the  act  of  1795  was  clearly 
intended  to  diminish  the  compensation  of  some, 
and  to  increase  that  of  other  collectors,  and  can, 
with  as  little  reason  as  i|i  the  former  case,  be 
construed  to  change  the  objects  for  which  this 
compensation  was  allowed.  Such  a  construc- 
tion would  have  the  effect  of  raising  the  com- 
pensation of  some  collectors,  and  depressing 
that  of  others,  for  services  partly  performed  at 
the  same  time,  and  in  some  instances,  where 
those  which  remained  to  be  done,  in  order  to 
consummate  the  right  to  the  commissions,  were 
transferred  from  the  collectors  to  the  banks. 
This  would,  I  think,  be  imreasonable,  and 
*in  the  instances  of  diminished  commis-  [*412 
sions  would  be  unjust. 

That  the  services  performed  preparatory  to 
the  collection  or  receipt  of  the  duties  were  con- 
sidered, by  the  legislature,  as  equal,  at  least,  to 
the  receiving  of  the  money,  is  proved  by  the  4th 
section  of  the  law  of  1799,  which  provides,  that 
whenever  any  collector  should  die,  or  resign, 
the  commissions  to  which  he  would  have  been 
entitled  on  the  receipt  of  all  duties  by  him 
bonded,  shall  be  equally  divided  between  the 
collector  resigning,  or  the  legal  representatives 
of  the  deceased  collector,  and  his  successor, 
whose  duty  it  is  made  to  collect  the  same. 

I  cannot,  therefore,  consent  to  such  an  inter- 
pretation of  this  law,  as  to  give  it  a  retrospec- 
tive operation,  so  as  to  deprive  an  officer  of  a 
compensation  previously  allowed  by  law,  for 
services  admitted  by  the  legislature  to  deserve 
compensation,  and  to  be  in  their  nature  sever- 
able, from  the  ultimate  act  of  the  money  being 
received  or  collected,  provided  those  acts  are 
in  reality  performed. 

My  opinion  is,  that  the  defendant  is  entitled 
to  three  per  cent,  on  all  moneys  collected  and 
received  by  him,  after  the  30th  Jime,  1800,  on 
account  of  bonds  previously  taken,  for  duties 
arising  on  goods  imported  into  the  United 
States. 

Patebson,  J.  The  basis  of  this  action  is  the 
statute  of  Congress  of  the  10th  of  May,  1800; 
and  the  question  is,  whether  the  defendant  is 
restricted  to  a  commission  of  two  and  a  half 
per  cent,  on  moneys  collected  and  received  after 
the  30th  of  June,  1800,  by  virtue  of  revenue 
bonds,  executed  previously  to  that  date.  The 
words  of  the  statute  are,  "that  in  lieu  of  the 
commission,  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  30th  of  June  next,  be 
allowed  to  the  collectors  of  Alexandria,  Peters- 
burgh,  and  Richmond,  respectively,  two  and  a 
half  per  cent,  on  all  moneys  which  shall  be  col- 
lected and  received  by  them,  for  and  on  ac- 
count of  the  duties  arising  on  goods,  wares,  and 
merchandise  imported  into  the  United  States. 
and  on  the  *tonnage  of  ships  and  ves-  [*413 
sels."  The  defendant  was  late  collector  of  the 
customs  for  the  district  of  Petersburgh,  in  the- 
state  of  Virginia.  Words  in  a  statute  ought  not 
to  have  a  retrospective  operation,  unless  they^ 
are  so  clear,  strong,  and  imperative,  that  no- 
other  meaning  can  iS  annexed  to  them,  or  unless, 
the  intention  of  the  legislature  cannot  be  oth- 
erwise satisfied.  This  rule  ought  especially  to 
be  adhered  to,  when  such  a  construction  will 
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alter  the  pre-existing  eitoation  of  parties,  Or 
will  affect  or  interfere  with  their  antecedent 
rights,  services,  and  remuneration;  which  is  so 
obviously  improper,  that  nothing  ought  to  up- 
hold and  vindicate  the  interpretotion,  but  the 
unequivocal  and  inflexible  import  of  the  terms, 
and  the  manifest  intention  of  the  legislature. 
The  word  "arising"  refers  to  the  present  time, 
or  time  to  come,  but  cannot,  with  any  propriety, 
relate  to  time  past,  and  embrace  former  transac- 
tions. As  to  ike  word  ''imported,"  it  may  com- 
prehend the  past  or  future,  or  both,  according 
to  the  subject  matter,  and  the  words  with  which 
it  is  associated.  Thus  the  words  "arising," 
coupled  with  the  words  "on  goods  imported," 
shows,  that  the  whole  clause  has  a  future  bear- 
ing and  aspect,  and  will  not  justly  admit  of  a 
retroactive  construction.  According  to  this 
view  of  the  subject,  the  commission  of  two  and 
a  half  per  cent,  is  to  be  restricted  to  moneys  re- 
ceived hy  the  collector  of  Petersburch,  on  ac- 
count of  the  duties  arising  on  goods,  wares, 
and  merchandise  which  shul  be  imported  after 
the  30th  of  June,  when  the  act  went  into  opera- 
tion. To  fortify  the  foregoing  construction,  it 
may  be  added,  that  the  words  of  a  statute,  if 
dubious,  ought,  in  cases  of  the  present  kind,  to 
be  taken  most  strongly  against  the  law  makers. 

CusHiNO,  J.  The  question  referred  to  this 
court  by  the  circuit  court  is,  whether  the  de- 
fendant, as  collector,  by  the  act  of  the  10th  of 
May,  1800,  was  restricted  to  a  commisQion  of 
two  and  a  half  per  cent,  on  any  or  all  of  the 
moneys  collected  and  received  by  him,  after  the 
30th  June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods,  wares  and 
merchandise  imported  into  the  United  States. 

There  Was  a  prior  act  of  Congress,  entitling 
the  defendant  to  three  per  cent,  on  all  moneys 
414*]  received  on  account  *of  duties  arising 
on  goods  imported  into  the  United  States,  with- 
in his  district;  which  act  was  in  full  force  dur- 
ing the  time  those  duties  arose,  and  until  the 
subsequent  act  in  question  of  the  10th  of  May, 
1800,  was  to  come  into  operation,  which  was 
the  ^Oth  of  June  following ;  and  the  question  is 
upon  bonds  previously  taken  for  duties  arising 
on  goods  imported  before  the  30th  of  June. 
Upon  this  question  I  am  of  opinion,  that  the 
collector  has  a  right  to  the  three  per  cent,  al- 
lowed by  the  former  law,  on  all  moneys  secured 
by  bonds  previously  taken  as  aforesaid,  for  du- 
ties arising  on  goods  imported  before  the  30th 
of  June,  1800;  and  that  he  is  not  restricted  by 
the  latter  law  to  two  and  a  half  per  cent.  And 
that  the  general  and  true  intent  of  the  latter 
law  was  to  make  a  new  allowance  in  lieu  of  the 
former  only  on  duties  arising  on  goods  imported 
after  the  last  law  came  into  operation,  and  not 
to  have  a  retrospective  effect,  to  devest  vested 
rights  of  the  collector;  it  being  unreasonable, 
in  my  opinion,  to  give  the  law  a  construction 
which  would  have  such  a  retrospective  effect, 
unless  it  contained  express  words  to  that  pur- 
pose. 

Whether  the  words  "from  and  after  the  30th 
of  June,"  are  in  the  beginning,  middle,  or  end 
of  the  sentence,  the  meaning,  in  this  respect, 
appears  to  me  the  same;  to  give  the  collector  a 
new  allowance  on  goods  imported  after  that 
time. 

When  the  former  duties  were  secured  by 
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bond,  the  laws,  I  think,  oonsider  them*  as  fa 
as  regards  the  collector's  allowance,  as  oolleeted 
and  received;  the  principal  servioes  being  al- 
ready done  by  securing  the  duties  hy  bond. 

Marshall,  Ch,  J,,  oeing  one  of  the  jo^^Bi 
whose  opinions  were  opposed  in  the  court  bdov, 
dia  not  sit  at  this  hearing. 


•MANELLA,  PUJALS  ft  COMPANY    [♦41S 

V. 

JAMES  BARRY. 

If  forelcn  merchants  send  out,  hj  tbetr  genenl 
agent,  written  orders  to  their  factor  In  this  oom- 
try,  to  purchase  tobacco  upon  their  account,  bet 
to  ship  It  in  the  name  of  the  factor,  and  by  Hum 
orders  the  factor  is  referred  to  the  verbal  coa- 
munications  of  the  general  agent,  who  undertakei 
to  order  the  tobacco  to  be  shipped  in  the  name  of 
another  person,  and  declares  he  has  anthority,  froa 
the  foreign  merchants  thus  to  control  and  tuj 
their  orders ;  the  factor  is  Justified  in  obeying  tht 
new  orders  of  the  general  agent,  thon^rh  contnzy 
to   the  first  written  ordera 

ERROR  to  the  circuit  court  of   the  United 
States,  for  the  district  of  Maryland. 

The  action  was  brought  by  the  plaintiffs  ia 
error,  to  recover  f  rcmi  the  def endant>  Barry,  tbe 
price  of  three  cargoes  of  tobacco,  purchased  and 
shipped  by  Barry,  for  account  of  the  plaintiffs, 
but  which  were  captured  on  their  way  to  Spaifir 
and  condemned.  The  ^ound  of  the  daim  vas, 
that  Barry  had  not  strictly  pursued  his  instnw- 
tions  as  to  the  shipments. 

The  transcript  of  the  record  contained  tvt 
bills  of  exceptions. 

In  the  first  bill  of  exceptions,  all  the  mate- 
rial facts  of  the  case  were  stated,  but  the  excep- 
tion was  taken  only  to  the  opinion  of  the  conn, 
who  refused  to  suffer  a  witness  to  be  sworn  to 
prove  the  jury,  to  what  was  the  true  transit- 
tion  of  a  certain  part  of  the  Spanish  inst]Tl^ 
tions,  as  to  which  the  parties  differed,  althongk 
the  plaintiffs  and  defendant  consented  that  & 
witness  should  be  so  sworn.  This  opinion,  it  if 
understood,  was  founded  upon  the  idea,  that  the 
court,  and  not  the  jury,  was  the  proper  tribunal 
to  decide  the  meaning  and  construction  of  all 
written  evidence. 

The  facts  stated  in  the  first  bill  of  exceptions, 
and  which  were  referred  to  in  the  second,  pir 
sented  the  following  case: 

On  the  27th  of  January,  1798,  Bernardo  Lir 
costa,  of  Cadiz,  in  Spain,  for  and  on  behalf  of 
the  plaintiffs,  who  were  also  Spanish  subjecti, 
wrote  and  transmitted  to  the  defendant,  by  the 
hands  of  Juan  Alonzo  Menendez  Conde,  a  letter 
in  the  Spanish  language,  the  following  trans- 
lation of  which,  purporting  to  be  made  by  a 
sworn  translator,  was  read  in  evidence  to  the 

^  •"Cadiz,  27th  January,  1798  [•416 

"To  Mr.  James  Babbt,  BalHnwre. 

"My  Moat  Esteemed  Friend: 

"1  derive  a  particular  satisfaction  in  intnh 
dudng  to  you  the  bearer  of  this  letter,  Mr.  Juta 
Alonzo  Menendez  Ck)nde,  who  goes  to  Baltimors 
as  agent  of  the  house  of  Messrs.  Manella,  Pujals 
&  Co.,  of  this  place,  principally  interested  in  the 

Nora. — Agency;  agenf$  auihoritv;  how  fef 
principal  hound    see  not%  7  U  ed.  u.  8.  725. 
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importation  of  tobacco  for  this  kingdom.  The 
confidence  I  have  always  had  in  you,  and  the 
friendship  you  have  on  all  occasions  manifested 
for  me,  warrant  the  ccmdusion  that  you  will 
view  this  measure  as  your  own,  and  will  exe- 
cute it  with  your  wonted  zeal  and  efficacy.  Be- 
ing an  undertaking  of  considerable  magnitude, 
a  proportionable  degree  of  economy  should  be 
observed  in  the  purchases,  the  shipments  and 
the  reimbursements,  because  the  least  neglect 
may  cause  an  enormous  loss.  By  the  last  ac- 
counts from  America,  I  find  that  tobacco  has 
risen  to  a  great  price,  but  I  hope  this  was  only 
momentary.  However,  upon  a  reasonable  cal- 
culation, it  will  not  answer  them  at  more  than 
ten  dollars  per  quintal,  in  America;  these  are 
the  limits  to  which  they  can  go  without  expos- 
ing themselves  to  too  much  loss.  You  will, 
however,  consult  the  bearer,  Mr.  Menendez,  or 
he  with  you,  and  in  case  you  should  determine 
on  an  advance  of  one-fourth  or  one-half  a  dollar 
more,  to  prevent  delay,  you  may  do  so  if  you 
think  proper,  being  fully  convinced  if  you  can 
do  it  for  less,  that  you  will  omit  nothing  that 
may  advance  the  interest  of  my  friends.  With 
this,  the  said  Mr.  Menendez  takes  an  order  for 
twenty  thousand  quintals  to  be  shipped  for  l^his 
place  in  seven  or  eight  vessels,  and  not  less  than 
six,  under  which  condition  the  insurance  will 
be  made  here.  You  will  take  care  to  seek  cap- 
tains of  fidelity,  American  born,  and  that  M 
the  crews  be  strictly  agreeable  to  law. 

'Tor  the  greater  perspicuity  the  shipments 
will  be  made  in  the  following  manner: 

"1.  You  will  lade  the  vessels  in  your  own 
name,  stating  that  they  are  on  your  own  ac- 
count and  risk,  as  on  American  citizen,  and 
consign  them  to  this  place,  alternately  to  me, 
to  Messrs.  Gahn  and  Company,  and  to  Messrs. 
Pablo,  Greppi,  Marliani  and  Company. 
*17»]  "♦2.  Your  letter,  by  the  vessel,  will 
state  that  the  consignment  is  made  on  your  ac- 
count; that  you  order  her  to  Cadiz,  where  you 
hope  that  the  consignees  may  be  sible  to  sell, 
but  that  if  the  government  should  not  permit 
t3ie  sale,  or  the  English  prevent  her  entry,  that 
tiien  the  vessel  is  to  proceed  to  Genoa. 

"3.  That  the  captsun  carry  no  other  letters 
tlian  those  relating  to  the  cargo,  but  he  must 
have  one  for  Charles  Lon^hy,  of  Genoa,  to 
whom  the  consignment  will  be  made,  in  the 
supposed  case  of  not  being  suffered  to  enter 
this  port,  or  be  permitted  to  sell  here. 

''4.  Should  the  captain  be  prevented  entering 
here,  he  will  put  into  the  nearest  Spanish  port 
to  this,  and  send  an  express  to  the  consignee. 

*'6.  The  captain  will  bring  the  charter-party, 
and  the  letter  to  cover  the  shipment;  that,  as 
well  as  the  bill  of  lading,  should  specify  two 
freights,  one  for  Cadiz,  and  the  other  as  though 
the  vessel  was  in  fact  destined  for  Genoa. 

"6.  In  the  invoice  by  the  vessel,  you  vnll 
insert  in  all  the  charges  except  the  commission, 
which  is  understood  shall  be  five  per  cent.,  to 
be  hereafter  added. 

"7.  By  the  way  of  England  you  will  transmit 
the  true  invoices,  adding  thereto  your  commis- 
sion. 

''8.  Great  care  should  be  taken,  in  the  role 
if  equipage,  as  to  the  birth,  age,  size,  &c,  of 
the  seamen,  and  that  it  agree  in  date  and  num- 
ber with  the  shipping  articles. 

"9.  Admitting  that  the  vessel  cannot  enter 
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here,  there  must  not  be  any  excess  of  freight 
on  her  going  to  another  SiMuiish  port;  but  this 
condition  must  be  confidential  witn  the  captain, 
and  must  not  appear  in  any  docimient. 

"10.  The  vessels  should  have  Mediterranean 
passes,  and,  in  a  word,  all  other  necessary  docu- 
ments, that  we  may  have  no  difficulties  with 
the  privateers  there;  and  if  you  could  have  the 
papers  examined  by  the  French,  *Eng-  [*418 
lish  and  Spanish  consuls,  in  your  country,  it 
appears  to  me  it  might  serve  as  a  great  protec- 
tion. 

'41.  The  bills  of  lading  vdU  be  remitted  by 
triplicates  bv  the  way  of  London  or  Lisbon,  to 
Messrs.  Pablo,  Greppi,  Marliani  &  Co.,  of  this 
place. 

''As  to  your  reimbursements  you  may  draw 
as  follows,  to  wit:  80,000  dollars  on  Don  Juan 
de  la  Chappeaurouge  and  Urgulla,  of  Ham- 
burgh; 40,000  on  John  Gore  &  Co.,  of  London; 
40,000  on  Lora  &  Co.,  of  Amsterdam ;  40,000  on 
A.  E.  and  I.  E.  Metzeuca  &  Koosen,  of  Lisbon — 
200,000;  which  simi  you  will  dispose  of  accord- 
ing to  your  wants,  advising  the  persons  on 
whom  you  draw,  that  it  is  on  account  of  and 
by  order  of  Messrs.  Pablo,  Greppi,  Marliani  & 
Co.  You  will  take  special  care  to  avoid  draw- 
ing too  large  a  sum  at  once,  and  that  the  bills 
on  those  places  be  at  ninety  days'  sight;  it  be- 
ing always  understood  that  in  case  you  are  abls 
to  negotiate  upon  Spain,  you  will  draw  on  that 
coxmtry  in  preference,  on  Manella,  Pujals  &  Co., 
of  this  place,  and  at  sixty  days'  sight,  and  then 
you  will  specify  whether  it  is  to  l^  paid  in 
cash  or  in  valea  reales.  Although  I  have  al- 
ready mentioned  that  the  insurance  should  be 
made  here,  yet  you  will  make  that  charge  in 
the  invoice  sent  as  though  it  had  been  effected 
by  you.  I  refer  you  to  the  verbal  communica- 
tions of  the  bearer  on  this  subject,  who  is  sent 
on  purpose  to  superintend  the  shipments;  and 
you  will,  upon  the  whole,  act  for  tne  advantage 
of  the  interested,  taking  care  to  keep  this 
business  secret  in  order  to  prevent  a  rise  in 
your  market,  and  its  being  known  that  it  is  for 
foreigners,  but  always  that  it  is  on  your  own 
account  as  an  American  citizen. 

"You  will  determine  the  quality  of  the  to- 
bacco to  be  shipped,  with  the  said  Mr.  Menen- 
dez. It  should  be  well  assorted,  very  soimd 
and  dry,  though  it  does  not  appear  necessary 
that  it  should  be  all  of  the  best  quality. 

"In  order  to  avoid  every  imforseen  accident, 
in  case  any  of  the  said  houses  should  not  accept 
the  draughts  above  mentioned,  which  I  do  not 
apprehend,  you  will  point  out  to  the  holders  to 
present  them  to  Messrs.  Greppi,  Marliana  &  Co., 
who  will  accept  and  domicile  *them  [*419 
with  our  friends  of  the  same  place,  as  has  been 
agreed  on,  and  the  said  Messrs.  Greppi  have 
written  to  this  effect  to  their  correspondents. 
But  we  all  fiatter  ourselves  that  this  case  vnll 
not  occur. 

"I  remain,  as  always,  your  affectionate  friend 

(Signed)  "Bkbnabdo  Laoosta." 

This  letter  was  delivered  by  Menendez  on  the 
22d  of  March,  1798,  to  the  defendant,  who,  in 
pursuance  thereof,  purchased  1,528  hogsheads 
of  tobacco,  containing,  in  the  whole,  1,838,393 
lbs.,  and  amounting  exclusive  of  charges,  to 
the  sum  of  180,824  dollars  and  77  cen&,  and 
including  charges,  other  than  freight,  insur-; 
ance  and  commissions,  to  the  sum  of  204,077 
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dollars  and  77  cents.  This  tobacco  was  shipped 
in  the  following  manner: 

On  the  28th  of  April,  1798,  62  hogsheads, 
amounting,  with  costs  and  charges,  &  8,846 
dollars  and  36  cents,  by  the  Moorish  brig 
Muqueni,  regularly  documented  as  a  Moorish 
vessel,  and  navigated  by  subjects  of  the  Em- 
peror of  Morocco,  shipped  for  account  and  risk 
of  the  defendant,  a  citizen  of  the  United  States, 
and  consigned  to  Messrs.  Gahn  &  Co.,  at  Cadiz. 

On  the  18th  of  May,  1798,  270  hogsheads, 
amounting  to  27,868  dollars  and  35  cents,  by 
the  brig  Minerva,  a  Danish  vessel,  regularly 
documented  as  such,  navigated  by  Danish  sub- 
jects, shipped  for  account  and  risk  of  the  de- 
fendant, a  citizen  of  the  United  States,  and 
consigned  to  Messrs.  Pablo,  Greppi,  Marliani  & 
Co.,  at  Cadiz. 

On  the  26th  of  May,  1798,  500  hogsheads, 
amounting  of  60,914  dollars  and  56  cents,  by  the 
ship  Polly  and  Nancy,  an  American  vessel,  reg- 
ularly documented  as  such,  and  navigated  by 
citizens  of  the  United  States,  shipped  for  ac- 
count and  risk  of  the  defendant,  a  citizen  of 
the  United  States,  and  consigned  to  Bernardo 
I^acosta,  at  Cadiz. 

420*]  *0n  the  10th  of  July,  1798,  100  hogs- 
heads, amounting  to  13,876  dollars  and  48  cent9«, 
by  the  schooner  Felicity,  an  American  vessel, 
regularly  documented  as  such,  and  navigated 
by  American  citizens,  for  account  and  risk  of 
Don  Carlos  Longhy,  of  Gtenoa.  and  consigned  to 
Messrs.  Gahn  &  Co.,  at  Cadiz. 

On  the  23d  of  July,  1798,  117  hogsheads, 
amounting  to  17,269  dollars  and  77  cents,  by 
the  brig  Susanna,  an  American  vessel,  regular- 
ly documented,  and  navigated  by  citizens  of  the 
iJnited  States,  for  accoimt  and  risk  of  Don 
Carlos  Longhy,  of  Genoa,  and  consigned  to 
Messrs.  Pablo,  Greppi,  Murliani,  &  Co.,  at  Ca- 
diz. 

On  the  16th  of  August,  1798,  288  hogsheads, 
amounting  to  43,064  dollars  and  54  cents,  by 
the  ship  Henrietta,  an  American  vessel,  regular- 
ly documented,  and  navigated  by  citizens  of 
the  United  States,  for  the  account  and  risk  of 
Don  Carlos  Longhy,  of  Genoa,  and  consigned 
to  Bernardo  Lacosta,  at  Cadiz. 

And  on  the  8th  of  November,  1798,  191  hogs- 
heads by  the  brig  Fly,  an  American  vessel,  regu- 
larly documented,  and  navigated  by  citizens  of 
the  United  States,  for  account  and  risk  of  the 
defendant,  a  citizen  of  the  United  States,  and 
consigned  to  Bernardo  Lacosta,  at  Cadiz. 

The  Moorish  brig  Muqueni  was  captured  by 
the  British,  and  condemned  at  Gibraltar,  to- 
gether with  her  cargo,  as  enemy's  property. 

The  Danish  brig  Minerva  was  captured  by 
the  French,  and,  together  with  her  cargo,  con- 
demned as  good  prize,  by  a  French  consul  at 
Malaga,  in  Spain. 

The  ship  Henrietta  was  captured  by  the  Brit- 
ish, and,  with  her  cargo,  condemned  at  Halifax 
as  enemy's  property. 

The  other  four  vessels  arrived  safe,  and  their 
cargoes  were  received  by  the  plaintiffs,  and  ap- 
plied to  their  own  use  and  profit..  The  bills 
drawn  by  the  defendant,  to  the  amount  of  204,- 
073  dollars  and  72  cents,  were  duly  paid,  and 
421*]  the  proceeds  came  to  the  handjs  of  *the 
defendant,  and  were  applied  to  the  purchases 
of  the  tobacco. 

The  cost  and  charges  of  the  tobacco  which 
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arrived  safe,  exceeded  the  sum  to  which  it 
would  have  amounted  at  10  dollars  per  quintal, 
by  the  sum  of  5,478  dollars  and  27  cents. 

The  defendant  produced  the  letters  of  Menen- 
dez,  of  which  the  following  are  translated  ex- 
tracts: 

"City  of  Washington,  28th  May,   1798. 

'Tkfr.  James  Barry,  Baltimore;  Esteemed  Six  : 
By  your  favor  of  27th  inst.,  I  am  informed  rela- 
tive to  the  purchases  of  tobacco^  and  the  af- 
freightments entered  into  for  its  shipment,  all 
of  which  you  have  executed  with  that  zeal  and 
efficacy  which  you  are  accustomed  to,  and  I 
therefore  approve  of  the  exactitude  of  your 
operations.  At  same  time,  I  flatter  myself  that 
you  will  continue  successively  with  equal  activ- 
ity, until  the  total  compliance  of  20,000  quintals 
ordered;  and  you  may  rest  assured,  as  to  mj 
particular  errand,  that  the  payments  shall  be 
realized  in  London." 

"Washington,  29th  May,   1798. 

"Under  date  of  yesterday  I  wrote  you  a  let- 
ter, approving  of  all  yoiu  operations  relative 
to  the  tobacco  purchases,  and  affreightment  for 
its  shipment.    The  contents  thereof  I  now  con- 
firm, you  having  done  everything  to  my  entire 
satisfaction,  and  as  I  would  have  expected  from 
your  exactitude  and  zeal.    On  the  score  of  plac- 
ing the  funds  in  London,  you  may  rest  satis- 
fied, because  you  well  know  that  this  is  the 
principal  object  which  has  compelled  me  to  go 
to  Spain.    1  hope  that  in  the  next  order  we  shall 
be  able  to  effect  the  purchases  to  more  advan- 
tage, and  with  less  trouble." 
*"Capes  of  Virginia,  on  board  the  ship  [*422 

Polly  and  Nancy,  14th  June,  1798. 

"Dear  Friend, 

"The  4th  instant  we  sailed  from  Alexandria, 
and  ever  since  have  we  been  in  the  river,  de- 
tained by  calms  and  contrary  winds,  which  has 
made  me  very  impatient. 

"By  the  last  accounts  which  I  have  observed 
in  the  newspapers,  I  am  persuaded  that  war  is 
as  much  as  declared  between  the  United  States 
and  France.  This  novelty  troubles  me  much, 
for  which  reason,  if  it  be  agreeable  to  you,  and 
equally  convenient,  to  have  the  future  ship- 
ments made  on  Danish  or  Swedish  flags,  and  in 
the  name  of  Charles  Longhy,  of  Genoa,  you  act- 
ing as  his  agent,  you  may  do  it  so  by  declar- 
ing in  the  bills  of  lading  and  invoices,  that  the 
cargoes  are  for  the  account  and  risk  of  said 
Longhy,  and  by  giving  letters  to  the  said  cap- 
tains for  Messrs.  Greppi,  Lacosta,  or  Gahn,  of 
Cadiz,  of  the  following  tenor: 

"  'Gentlemen,  in  virtue  of  orders  I  hare  re- 
ceived from  Mr.  Charles  Longhy,  of  Genoa,  to 
remit  him  a  cargo  of  tobacco,  on  his  proper  ac- 
count and  risk,  I  have  loaded  in  the  ship , 

captain ,  [so  many]  hogsheads  of  tobacco, 

and  I  have  given  orders  to  said  captain  to  touch 
at  your  port,  (if  not  blockaded,)  and  to  call 
upon  you  with  a  view  to  get  permission  from 
your  government  to  sell  a  parcel;  should  the 
captain  succeed  in  entering  your  port,  and  that 
you  can  obtain  leave  to  dispose  of  the  whole  or 
part  of  his  cargo,  you  will  please  to  do  so,  for 
the  best  advantage  of  the  said  Mr.  Longhy,  re- 
mitting him  the  proceeds  to  Genoa.  And  in  case 
that  you  cannot  obtain  a  sale,  you  will  please  to 
direct  the  captain  to  proceed  on  to  the  said  port 
of  Genoa,  supplying  him  with  the  means  there- 
for,' &C, 

Cranoh  3. 


1800 


Manella^  Pujals  &  Co.  v.  Barbt. 


422 


'In  this  way  it  will  be  proper  for  you  to 
<^arge  your  commission  in  tne  invoice.    I  con 
template  that  by  making  the  further  shipments 
in  tnis  mode,  the  property  will  go  with  more 
security,  said  Longny,  being  a  neutral  subject; 
and  should  the  vessel  be  met  by  French  cruisers. 
423*  J   *the  cargoes  would  go  secure,  as  the 
property  would  not  appear  to  be  American.    I 
also  believe  that  nothing  of  this  would  affect 
the  insurances;  and  at  all  events  it  is  best,  he- 
cans^  the  insurances  will  be  done  on  neutral 
ships  and  neutral  property,  so  that  the  property 
also  soimds  as  neutral.    Should  you,  since  my 
departure  from  Baltimore,  have  chartered  any 
American  vessel,  you  can  make  the  shipment 
in  the  same  way;  because,  in  case  a  French 
cruiser  should  capture  the  vessel,  the  cargo  may 
be  saved  on  accoimt  of  its  not  appearing  to  be 
American  property;  so  that  the  only  thing  sub- 
ject to  condemnation,  in  that  case,  will  be  the 
vessel  and  her  freight ;  whereas,  if  the  property 
goes  in  your  name,  both  vessel  and  cargo  will 
be  condemned,  if  under  American  colors;  but 
if  on  a  Danish  or  Swedish  vessel,  then  the  cargo 
only  would  be  condemned.     Therefore,  when- 
ever you  can  meet  a  Danish  or  Swedish  vessel, 
and  by  making  the  shipment  as  for  account  of 
Longhy,  the  neutral  subject,  there  can  be  no 
risk.    Therefore,  it  appears  to  me  very  proper 
and  consistent,  in  order  to  obviate  these  risks. 
in  every  case,  that  the  further  shipments  do  not 
sound  in  your  name,  but  in  that  of  said  Longhy  ; 
or  if  not,  in  that  of  Messrs.  Grahn  &  Co.,  of 
Cadiz,  or  of  Mr.  Gould,  your  brother-in-law, 
provided  the  French  and  the  Portuguese  come 
to  a  good  imderstanding,  which  I  am  informed 
is  the  case,  and  that  matters  have  been  accom- 
modated between  them. 

"Finally,  you  know,  better  than  I  do,  the 
critical  circumstances  of  the  day,  and  for  this 
reason  I  am  satisfied  you  will  be  attentive  in 
making  choice  of  the  mode  which  may  be  best 
calculated  to  Save  any  shipment  you  may  make. 
I  can  only  say  that  of  this  vessel,  I  have  much 
fear  and  apprehension,  notwithstanding  she 
sails  fast. 

"In  case  you  should  act  conformably  to  what 
I  have  here  mentioned  as  to  further  shipments, 
I,  from  this  moment  approve  thereof;  and  that 
it  may  appear,  and  to  save  you  from  any  acci- 
dent that  may  occur,  as  also  to  prove  that  such 
has  been  with  my  luiowlcdge  and  approbation, 
you  are  to  keep  this  letter  in  your  possession,  in 
order  that  at  no  time  whatever  you  should  be 
chargeable  with  the  consequences. 
424*]  '"You  will  encharge  the  captains  to 
wait  the  opportunity  of  a*  fresh  N.  W.  wind, 
in  order  the  sooner  to  get  clear  of  the  coast,  and 
the  danger  of  cruisers,  the  same  we  had  in 
view.  You  will  also  direct  them  to  make  for 
the  first  port  of  Spain,  be  it  which  it  may,  as 
the  great  object  is  to  save  the  cargoes." 

This  letter  was  received  by  the  defendant  be- 
fore the  shipment  by  the  Henrietta  was  made. 

On  the  same  14th  of  June,  1798,  Menendez 
wrote  a  letter  also  to  Robert  Barry,  the 
nephew,  and  principal  clerk  and  assistant  of  the 
defendant  in  his  business,  of  which  the  follow- 
ing are  translated  extract^ : 

"By  what  l!  wrote  your  uncle  under  this  same 
date,  you  will  be  informed  of  all  that  I  have 
recommended.  In  addition  to  which,  I  shall 
mention  to  you,  that  you  will  perceive  in  the 
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?opy  of  the  privates  instructions  what  I  am 
iirected  to  do  on  the  score  of  the  tobacco  ship- 
nents,  and  you  will  see  in  one  article  thereof, 
hat  I  am  expressly  ordered  to  make  the  ship- 
nents  in  neutral  vessels,  and  that  the  property 
4nall  appear  as  that  of  the  neutral  subject.  In 
the  present  day  it  may  be  said,  that  war  is  de- 
clared between  these  states  and  the  French 
Republic;  for  which  reason  we  may  view  the 
thin^  in  a  different  light. 

"When  you  make  up  the  general  invoice,  you 
will  recollect  to  charge  in  that  which  you  are 
to  forward  to  Bernardo  Lacosta,  two  and  a  half 
dollars  per  quintal  of  tobacco,  over  and  above 
the  real  costs  and  charges,  adding  a  note  to  the 
bottom  thereof,  that  you  do  not  charge  insur- 
ance, nor  loss  on  the  reimbursements,  such 
being  to  be  done  in  Europe,  and  that  you  do 
not  know  to  what  amount  they  may  ascend. 
The  general  invoice  containing  the  real  costs 
and  cnarges  you  will  remit  to  Mr.  Joseph  An- 
thony de  Sola,  administrator  general  of  the 
hinges  tobacco  stores  at  Cadiz,  or  directed  in 
my  name,  which  letter  for  me  will  always  come 
to  the  hands  of  said  Sola.  You  already  know 
that  the  other  fictitious  invoice  is  intended  to 
be  exhibited  at  Madrid,  but  that  no  other  person 
shall  know  any  thing  of  the  other  that  is  to 
contain  the  real  cost  and  charged,  by  which 
only  we  the  concerned  *are  to  be  gov-  [*425 
erned.  The  invoice  you  are  to  remit  to  Ber- 
nardo Lacosta,  in  which  the  two  and  a  half 
dollars  per  quintal  is  to  be  overcharged,  is  also 
to  be  delivered  to  Joseph  Anthony  de  Sola, 
which  you  will  remind  him  of." 

This  last  letter  was  received  by  Robert  Barry, 
within  a  few  days  after  its  date,  and  before 
the  shipment  by  the  Henrietta,  and  was  by  him 
delivered  to  the  defendant. 

It  was  also  proved  that  Menendez,  on  his 
first  arrival  at  Baltimore,  declared  to  the  de- 
fendant that  he  had  private  instructions  not 
contained  or  specified  in  the  said  letter  of  the 
27th  of  January,  1798;  and  that  those  private 
instructions  authorized,  among  other  things,  a 
shipment  of  the  tobacco  to  be  purchased,  in 
neutral  vessels  generally,  without  confining  the 
same  to  American  vessels.  That  Robert  Barry 
saw  in  the  possession  of  Menendez,  soon  after 
his  arrival  in  Baltimore,  a  written  paper  in  the 
Spanish  language,  purporting,  and  declared  by 
Menendez  to  be  a  paper  containing  such  private 
instructions.  That  Menendez  read  a  part  of 
them  to  Robert  Barry,  who  looked  at  the  paper 
at  the  same  time,  and  saw  that  he  read  correct- 
ly, and  that  what  he  read  was  of  the  purport 
aforesaid. 

That  at  the  time  of  taking  up  the  Moorish 
brig  and  Ihinish  barque,  the  defendant  found 
it  impossible  to  procure  suitable  American  ves- 
sels. That  Menendez  knew  of,  and  approved, 
the  shipments  in  the  Moorish  brig  and  Danish 
barque  at  the  time  they  were  made.  That  the 
defendant  constantly  communicated  with  Men- 
endez, during  his  stay  in  Baltimore,  on  the  sub- 
ject of  the  said  purchases  and  shipments,  and 
therein  acted  with  his  entire  approbation  and 
concurrence.  That  Menendez  urged  the  neces- 
sity of  making  the  shipments  of  the  tobacco 
speedily,  even  if  the  price  should  be  greater 
than  10  dollars  per  qumtal,  calculating,  as  he 
said,  that  if  the  tobacco  should  arrive  in  Spain 
at  15  dollars,  the  concern  would  clear  100,000 
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dollars,  and  that  for  his  share  or  interest  there- 
in, which  was  one  tenth,  he  should  clear  10,000 
dollars.  That  the  a^gre^te  of  all  the  purchases 
of  tobacco,  excluding  insurance,  freight  and 
426*]  conunissions,  *did  not  exceed  ten  dollars 
and  a  half  per  quintal,  and  that  Menendez 
appnroved  the  prices  at  which  they  were  made. 

That  Danish  and  Moorish  vessels  were  neu- 
tral vessels,  and  that  the  tobacco  was  really 
shipped  for  titie  actual  account  and  risk  of  the 
plaintiffs. 

Whereupon,  says  the  first  bill  of  exceptions, 
"the  plaintiffs,  by  their  counsel,  offered  to  swear 
a  witness  to  prove  to  the  jury,  that  the  said 
paper,  at  first  read  in  evidence  to  the  jury  by 
them,  as  a  true  translation  of  the  said  letter  of 
the  27th  of  January,  1798,  is  not  a  correct  trans- 
lation of  the  said  letter,  in  that  part  of  it  which 
is  contained  in  the  following  words,  'para  pre- 
sentiar  la  expedicion/  and  that  the  true  oon- 
stniction  of  the  said  words  is,  'to  be  present  at, 
or  assist  in,  the  shipments,'  and  not  'to  super- 
intend the  shipments,'  as  in  the  said  paper  is 
stated;  to  the  swearing  which  witness,  for  the 
purpose  aforesaid,  the  defendant,  by  his  counsel, 
consented,  but  the  court  would  not  admit  such 
evidence  to  be  given  to  the  jury  on  the  trial  of 
such  issue,  to  determine  the  true  import  and 
l^^l  construction  of  the  said  words."  To 
which  opinion  the  counsel  for  the  plaintiffs 
excepted. 

The  second  biU  of  exceptions  began  as  fol- 
lows: "And  upon  the  aforegoing  statement, 
prefixed  to  the  first  bill  of  exceptions  in  this 
case,  the  plaintiffs,  by  their  counsel,  prayed  the 
directions  of  tiie  court,  that  if  the  jury  believed 
the  matters  so  offered  and  given  in  evidence  by 
the  plaintiffs,  tnen  the  plaintiffs  are  entitled  te 
recover,  on  their  action,  the  amount  of  the 
price,  costs  and  charges  of  the  tobacco,  shipped 
as  aforesaid  on  board"  the  Moorish  brig  Mu- 
queni,  the  Danish  brig  Minerva,  and  the  Ameri- 
can ship  Henrietta,  and  also  the  sum  of  5,478 
dollars  and  27  cents,  being  the  excess  in  the 
price,  costs,  and  charges  of  the  four  cargoes 
shipped  by  the  defendant,  and  received  by  the 
plaintiffs  as  aforesaid,  over  and  above  the 
price  limited  by  the  letter  of  the  27th  of  Janu- 
ary, 1798.  "But  the  court  were  of  opinion,  and 
did  direct  the  jury,  that  by  that  letter,  the  de- 
fendant was  authorized  to  make  the  shipments 
of  tobacco  on  board  of  other  than  American  ves- 
427*]  sels,  or  'vessels  belonging  to  citizens  of 
the  United  States,  agreeably  U>  the  laws  thereof, 
and  that  the  shipment  of  the  tobacco  in  the 
Moorish  and  Danish  vessels,  as  stated  in  this 
bill  of  exceptions,  (the  said  vessels  being  ad- 
mitted to  be  neutral  vessels  as  aforesaid,)  was 
not  in  violation  of  the  instructions  in  the  said 
letter,  and  that  the  plaintiffs  have  not  sustained 
the  present  action  for  the  recovery  of  damages 
for  such  shipments  on  the  said  Danish  and 
Moorish  vessels,  against  the  said  defendant.  And 
the  court  were  also  of  opinion,  and  did  accord- 
ingly direct  the  jury,  that  by  the  said  letter  of 
instructions,  the  defendant  was  authorized  to 
make  the  shipment  of  tobacco  in  the  ship  Hen- 
rietta, as  above  stated  in  this  bill  of  exceptions, 
and  to  consign  the  said  tobacco  for  the  account 
and  risk  of  the  said  Don  Carlos  Longhy,  as 
stated  in  the  said  bill  of  exceptions.  And  the 
court  were  also  of  opinion,  and  did  direct  the 
jury,  that  if  the  defendant  had  not  such  discre- 
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tion  by  the  said  letter,  jet  if  the  Jury  believed 
that  the  said  several  shipments  of  tobacco,  on 
board  the  said  Moorish  and  Danish  vessels,  and 
the  said  American  ship  Henrietta,  were  made  as 
hereinbefore  stated,  by  the  direction,  and  with 
the  approbation  of  the  said  Menoidez,  or  were 
afterwards   ratified  by  him  as  arait  of  the 

Elainti'ffs,  as  herein  before  stated,  the  plaintiffs 
ave  not  sustained  their  present  action  for  the 
recovery  of  damages  for  such  shipmoits.  And 
the  court  were  of  opinion,  and  directed  the 
jury,  that  the  evidence  was  sufficient  in  law  to 
establish  that  the  said  shipments  were  made  hy 
the  direction  of  the  said  Menendez,  as  agent  of 
the  plaintiffs,  and  were  also  ratified  and  con- 
firmed by  him  as  agent  as  aforesaid.  And  the 
court  were  also  of  opinion,  and  directed  the 
jury,  that  the  price  of  ten  dollars  and  a  half  for 
eadi  quintal  of  tobacco,  limited  by  the  said 
letter  of  the  27th  of  January,  1798,  for  the  pur- 
chase of  tobacco  by  the  defendant,  was  the  price 
that  the  defendant  might  nve  in  America,  exclu- 
sive of  charges  of  every  kind,  and  that  as  the 
price  of  the  said  tobacco,  shipped  by  the  defend- 
ant, did  not  average  so  much  as  ten  and  a  half 
dollars  per  quintal,  the  plaintiffs  have  not  sus- 
tained the  present  action  to  recover  damages  for 
the  excess  of  price  given  including  charges." 
To  which  several  opinions  the  plaintiffs  ex- 
cepted. 

*The  verdict  and  judgment  were  for  [*428 
the  defendant,  and  the  plaintiffs  brought  their 
writ  of  error  into  this  court. 

Harper,  for  the  plaintiffs  in  error,  observed, 
that  the  duly  which  he  was  now  called  upon  to 
perform,  was  more  painful  than  any  which  had 
occurred  in  the  course  of  his  professional  prac- 
tice. He  was  called  upon  to  urge  a  daim 
against  an  honorable  and  respectable  man,  to 
the  amount,  perhaps,  of  his  whole  fortune.  A 
claim  founded  upon  no  charge  of  dishonorable 
conduct  or  intentional  injury,  but  upon  an  ex- 
cess of  authority  in  undertaking  to  judge  for 
the  plaintiffs,  where  the  plaintiffs  meant  to 
judge  for  themselves.  A  loss  has  happened, 
and  the  question  is,  upon  whom  shall  it  fallT 
If  the  defendant  has  violated  his  instructions, 
though  with  the  purest  intention,  he  has  taken 
the  responsibility  upon  himself. 

The  first  point  made  in  the  court  below  was, 
that  the  jury,  and  not  the  court,  was  to  ascer- 
tain the  true  translation  of  the  Spanish  instruc- 
tions. 

The  question,  what  ideas  a  man  meant  to  con- 
vey, is  a  question  of  fact  to  be  decided  by  a 
jury.  But  what  is  their  legal  effect  is  matter 
of  law. 

To  enable  the  juiy  to  say  what  ideas  are  bj 
the  custom  or  usage  of  a  nation,  annexed  to  cer- 
tain words  or  phrases,  they  must  inquire  by 
witnesses. 

But  this  is  a  question  not  material  to  the 
merits  of  this  case,  and  admitting,  for  the  sake 
of  argument,  that  the  court  was  the  proper 
tribunal  to  translate  the  instructions,  two 
questions  will  arise : 

1.  Whether  the  defendant  has  deviated  fron 
the  strict  letter  and  prohibition  of  bis  instmo* 
tions?  and, 

2.  Whether,  if  he  has,  he  was  justified  hf 
I  any  authoritv  contained  in  the  letter  of  Laoosta^ 
I  or  by  the  orders  and  assent  of  Menoidesf 
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4120*]  *1.  He  has  deriated  from  the  letter  of 
his  instructions  in  shipping  the  tobacco  in 
Danish  and  Moorish  vessels,  which  could  not 
be  commanded  by  American  captains. 

The  words  of  the  instructions  are,  "you  will 
take  care  to  seek  captains  of  fidelity,  American 
bom,  and  that  all  the  crews  be  strictly  agree- 
able to  law,"  evidently  contemplating  none  but 
American  vessels,  and  the  obvious  reason  was 
to  guard  against  British  captures.     For  this 

gurpose,  it  was  believed  that  the  property  would 
B  safer  in  American,  than  in  foreign  ships. 
American  produce,  in  foreign  vessels,  would  be 
considered  prima  facie  by  the  British,  as 
enemy's  goods. 

2.  In  the  case  of  the  Henrietta,  he  violated 
his  instructions,  by  not  shipping  the  tobacco  for 
his  own  account  and  risk,  but'  for  that  of 
Longhy,  of  Genoa.  That  the  property  should  be 
shipped  in  his  own  name,  as  a  citizen  of  the 
United  States,  is  the  alpha  and  omega  of  the 
instructions. 

It  is  true  that  we  were  in  a  state  of  limited 
hostility  with  France.  But  it  being,  in  fact, 
Spanish  property,  and  Spain  being  the  ally  of 
France,  there  was  no  danger  of  French  con- 
demnation. At  that  time,  too.  Great  Britain 
hoped  and  expected  that  the  United  States 
would  have  joined  her  in  the  war.  There  was 
le^  probability,  therefore,  that  she  would  com- 
mit depredations  upon  American  property,  than 
upon  that  of  any  other  nation.  Tnat  Genoa 
was  either  a  province  of  France,  or  a  very  hum- 
ble and  submissive  ally.  To  ship  the  property, 
therefore,  as  that  of  a  Genoese,  was  to  place  it 
in  the  most  dangerous  situation  possible  as  to 
British  cruisers.  This  was  -done,  no  doubt,  with 
good  intentions,  but  with  a  weakness  of  judg- 
ment truly  astonishing,  and  in  direct  violation 
of  instructions. 

2.  The  2d  question  is,  was  he  justified  by  any 
part  of  the  letter  in  substituting^  his  own  judg- 
ment for  that  of  his  principals,  m  opposition  to 
the  positive  in  junctions. of  his  instructions?  He 
was  to  exercise  his  judgment  only  in  pases  not 

Srovided  for  b^  those  instructions;  but  where 
liey  were  precise  and  positive,  he  had  no  dis- 
cretion. Tne  great  object  of  the  whole  letter 
430*1  *was,  &at  the  property  should  not  ap- 
pear to  belong  to  a  foreigner.  Language  is  use- 
less if  it  is  not  to  be  regarded.  No  man  can  be 
safe  in  commerce,  if  his  orders  are  not  to  be 
obeyed.  All  confidence  will  be  destroyed,  and 
commerce  must  cease.  The  general  expressions 
oi  the  letter  cannot  be  supposed  to  revoke  all 
the  specific  orders,  and  give  unlimited  powers. 
For  what  purpose  were  those  specific  orders 
given,  if  a  general  and  unlimited  authority  was 
conferred?  The  general  expressions  mean  no 
more  than  this :  We  depend  upon  your  fidelity 
and  judgment  in  executing  our  orders.  All  the 
parts  of  the  letter  are  to  be  taken  together,  so 
as  to  give  effect  to  the  whole. 

He  has  not  pursued  his  instructions  with  re- 

Sect  to  the  price.  Expreasio  uniua  eat  ewcluaio 
teriua.  By  naming  a  price,  they  must  be  im- 
derstood  as  restricting  the  defendant  to  that 
limit. 

The  defendant,  then,  is  not  justified  by  any 
thing  in  the  letter  itself.  Is  he  justified  by  the 
authority  of  Menendez  7 

It  is  not  proved  that  Menendez  was  an  agent; 
or  that,  if  he  was,  he  had  any  pow^r  to  dispense 
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with  the  precise  instructions  contained  in  the 
letter  of  27th  of  January.  His  declarations  are 
not  evidence,  unless  he  is  first  proved  to  be  an 
agent.  It  does  not  appear  what  authority  he 
had.  His  private  instructions  might  be  very 
limited.  It  is  not  to  be  presumed  that  he  had 
authority  to  vary  the  particular  instructions 
conteined  in  the  letter.  If  he  had,  can  it  be  be- 
lieved that  the  defendant  did  not  require  him  to 
produce  them?  He  knew  that  he  was  about  to 
act  contrary  to  his  instructions,  and  that  he  was 
taking  a  great  responsibilily  upon  himself.  He 
ought  to  have  taken  a  copy.  The  burden  of 
proof  lies  on  him. 

But  why  not  produce  the  testimony  of  Me- 
nendez? The  cause  has  been  pending  five  years 
in  the  court  below.  [It  was  answered  that 
he  had  gone  to  Spain;  that  a  commission  had 
been  sent  there,  but  the  commissioners  re- 
fused to  act,  or  the  witness  kept  out  of  the 
way.l  Does  the  letter  iteelf  show  such  an  au- 
thority •vested  in  Menendez?  It  calls  [*431 
him  agent,  and  refers  the  defendant  to  his  ver- 
bal communications.  But  how  agent?  for  what 
purpose?  To  see  that  their  orders  were  duly 
executed;  and  to  make  verbal  communications 
not  inconsistent  with  written  orders. 

If  agent,  will  that  convert  the  letter  into  a 
set  of  ninte  instead  of  instructions  ?  If  he  was 
their  general  agent,  with  full  powers,  why  write 
particular  instructions  to  the  defendant?  The 
agent  would  have  kept  the  instructions  in  his 
pocket.  Thev  would  have  been  written  to  him, 
and  not  to  the  defendant. 

But  how  was  he  agent?  1st.  As  to  the  price; 
2d.  To  superintend  the  shipmente,  within  the 
limite  of  the  instructions;  3d.  To  select  tobacco 
of  the  proper  quality  to  suit  the  Spanish  mar- 
ket. His  duty  and  authority  were  like  those  of 
a  supercargo.  He  was  an  agenl^  even  if  he  had 
only  a  particular  authority.  In  order  to  con- 
stitute an  agent»  it  is  not  necessary  that  he 
should  have  general  powers.  If  his  powers  are 
not  to  be  considered  as  restricted,  we  must  vio- 
late that  rule  of  construction  which  would  give 
effect  to  the  whole  instrument,  if  possible. 
"Para  preaenHar  la  expedioion.**  The  word 
ewpedioion  means  shipment,  not  the  whole  en- 
terprise. He  was  to  communicate  with  the  de- 
fendant, as  to  the  whole  enterprise,  but  not  to 
control  it.  But  supposing  the  expression  to 
mean,  that  Menendez  was  to  superintend  the 
enterprise,  it  can  only  mean  that  he  should  see 
that  the  enterprise  was  conducted  according  to 
the  instructions,  and  not  that  he  should  sanction 
a  violation  of  them.  It  was  to  see  that  they 
should  be  fulfilled,  not  disobeyed.  But  the 
phrase  para  preaentiar,  does  not  mean  "to  super- 
intend;"  it  only  means  that  he  should  assist.  It 
is  translated  into  the  French  language  by  the 
word  aaaiater,  to  be  present  at,  to  parteke  of. 
But  if  we  take  the  English  meaning  of  the 
word  assist,  the  question  occurs,  how  assist? 
Certainly,  according  to  the  instructions.  The 
very  next  sentence  m  the  letter  contradicts  the 
idea  of  a  general  agency.  The  words  are,  "and 
you"  (in  the  singular  number)  "will,  upon  the 
whole,  act  for  the  advantage  of  the  interested." 
The  discretion,  if  any,  was  given  to  the  defend- 
ant himself,  and  not  to  Menendez.  *He  [*432 
was  only  to  be  consulted  and  advised  with.  In 
any  point  of  view  in  which  it  can  be  placed,  it 
does  not  justify  the  idea,  that  a  power  was  given 
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to  control  the  orders  to  give  the  property  an 
American  character. 

W.  Pinckney  and  Martin,  contra.  The  points 
of  this  case  are  few,  and  float  upon  the  surface. 
They  depend  upon  the  construction  of  the 
orders,  and  the  authority  of  Menendez.  Me- 
nendez  was  not  the  casual  bearer  of  the  letter  of 
instructions  to  the  defendant,  but  sent  on  pur- 
pose; his  sole  business  was  to  superintend  this 
transaction.  The  defendant  agreed  to  undertake 
the  business;  he  entered  upon  his  duty,  and 
endeavored  to  discharge  it  with  fidelity.  This 
action  is,  therefore,  grounded  on  the  ungracious 
idea,  that  in  performing  his  duty  to  the  best  of 
his  judgment,  he  has  erred.  The  defendant  is 
not  charged  with  fraud  or  intentional  injury. 
It  is,  therefore,  an  action  atricti  juris. 

When  the  nature  of  this  transaction  is  con- 
sidered, the  fraud  meditated  upon  the  Spanish 
government  by  the  double  sets  of  invoices,  and 
the  neutral  cover  attempted  for  the  property, 
the  plaintiffs  come  with  an  ill  grace  into  a 
court  of  justice  to  charge  a  loss  upon  the  de- 
fendant, for  a  mere  error  of  judgment,  while 
acting  with  honor  and  fidelity,  and  exercising 
his  discretion  for  their  advantage  to  the  best 
of  his  ability. 

If  there  was  any  ambiguity  in  the  letter,  it 
was  the  fault  of  the  plaintiffs;  and  to  take  ad- 
vantage of  it  now,  would  be  fraudulent.  If 
that  ambiguity  was  intended,  it  would  be 
base  and  dishonorable.  The-  plaintiffs  ought 
to  have  explained  themselves.  The  defendant, 
at  3,000  miles  distance,  could  not  consult  them, 
and  he  eaunot  be  chargeable  for  an  error,  if 
any,  upon  a  point  of  the  instruction&  In  itself 
ambiguous. 

Verba  fortius  accipiuntur  contra  proferentem. 

The  demand  consists  of  three  items; 
433*1      •I.  The  excess  of  price  beyond  that 
limited  by  the  instructions. 

2.  The  price  of  the  cargoes  shipped  in  the 
Moorish  and  Danish  vessels. 

3.  The  cargo  of  the  Henrietta,  not  shipped 
in  the  defendant's  own  name,  but  in  that  of  Don 
Carlos  Longhy,  of  Grenoa. 

1.  We  had  supposed  that  the  question  of  price 
had  been  abandoned. 

We  contend  that  the  price  limited,  meant 
clear  of  all  charges,  subseq^uent  to  the  purchase 
in  this  country.  The  limitation  was  to  guide 
the  defendant  in  his  purchases;  but  he  could 
not  say  at  the  time  of  purchase  what  charges 
might  arise  upon  it  before  it  would  be  in  his 
power  to  ship  it. 

We  contend,  also,  that  it  meant  the  average 
of  the  whole,  and  not  of  any  particular  parcel. 

2.  The  demand  for  the  cargoes  shipped  in 
the  Moorish  and  Danish  vessels,  rests  on  the 
allegation  that  the  defendant  was  bound  by  his 
instructions  to  employ  American  vessels  only. 

The  only  word  in  the  instructions  relative  to 
this  point,  has  been  misinterpreted  by  the  coun- 
sel for  the  plaintiffs.  He  has  supposed  that  the 
orders  were  to  find  "captains  of  fidelity,  Amer- 
ican born."  But  the  letter  only  directs  him  to 
"seek"  such,  but  he  was  not  bound  to  find  them. 
The  bill  of  exceptions  shows  that  he  sought  for 
American  vessels,  but  they  could  not  be  found. 
It  is  on  the  letter,  not  on  the  spirit  of  the  in- 
structions, that  the  plaintiffs  will  put  their  case. 

The  defendant  was  bound  to  prevent  dday;  if 
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he  could  not  find  American  captains  of  the  de- 
scription mentioned,  he  was  not  justified  in 
waiting.  The  only  condition  was,  that  the  ship- 
ment should  not  be  made  in  less  than  six  vessels. 
In  no  other  part  of  the  letter  are  the 
•vessels  designated ;  yet  there  is  another  [*434 
part  where  it  might  have  been  expected.  The 
simulated  insurance  was  to  be  made  in  America, 
the  real  in  Europe.  The  conditions  of  the  real 
insurance  are  stated ;  but  it  is  not  one  of  them, 
that  the  property  should  be  shipped  in  Ameri- 
can vessels.  There  was  no  necessity  to  discrim- 
inate between  American  and  other  neutral 
vessels.  The  policy  of  Great  Britain  was  to 
conciliate  all  neutral  nations,  particularly  the 
northern.  And  having  never  given  up  the  prin- 
ciple upon  which  American  as  well  as  British 
naval  greatness  depends,  the  right  to  take  bellig- 
erent property  out  of  neutral  ships,  she  would 
search  for  it  as  strictly  in  American,  as  in 
Danish  or  Moorish  vessels. 

But  our  vessels  were  not  absolutely  neutral 
as  to  France.  Our  fiag  was  suspected  of  cover- 
ing enemy  goods  by  one  party,  and  was  the  ob- 
ject of  plunder,  if  not  of  hostility,  tvy  the  other. 

There  was  no  reason,  therefore,  for  preferring 
our  vessels.  The  insurance  would  be  made  upon 
property  in  neutral  vessels  generall;* 

±(ut  it  is  said,  that  it  would  be  a  suspicions 
circumstance,  that  American  property  should 'be 
shipped  in  any  other  than  American  vessels. 
This  is  by  no  means  a  strong  argument;  because 
our  tonnage  is  not  always  sufficient  for  our 
commerce. 

3.  As  to  the  shipment  b^  the  Henrietta.  Was 
it  justified  either  by  the  instructions  or  by  the 
authority  of  Menendez? 

The  great  object  of  the  instructions  was  to 
cover  the  property  as  neutral.  The  defendant 
was  boimd  to  keep  this  constantly  in  view. 
When,  therefore,  in  August,  1798,  America  had 
ceased  to  be  neutral,  he  was  not  only  not  bound 
to  ship  the  tobacco  in  his  own  name,  but  would 
have  been  liable  to  an  .action  if  he  had.  The 
reason  of  shipping  it  in  his  own  name  had 
ceased.  He  was  no  longer  an  unsuspected  neu- 
tral, but  a  belligerent.  Affairs  with  France  had 
come  to  a  crisis.  Actual  hostilities  had  com- 
menced. The  state  of  things  was  materially 
changed.  What  was  he  to  do?  He  could  not 
consult  his  •principal.  If  in  such  cir-  [*435 
cumstances  he  acted  with  good  faith,  and  ac- 
cording to  his  best  judgment  pursued  the  spirit 
of  his  instructions,  they  who  would  subject  him 
to  an  action  ought  to  blush. 

It  would  be  strange,  indeed,  if  he  should  not, 
in  such  a  case,  have  some  discretion.  Every 
agent  must,  in  the  nature  of  things,  have  a  dis- 
cretion to  vary  from  the  precise  letter  of  his 
instructions,  to  carry  into  effect  their  general 
intent. 

But  he  has  this  discretion  in  express  terms: 
"You  will,  upon  the  whole,  act  for  the  advan- 
tage of  the  interested."  We  do  not  contend  for 
an  unlimited  discretion.  We  admit  that  it  is 
limited  by  the  general  scope  and  spirit  of  the 
instructions.  If  he  had  given  a  belligerent 
character  to  the  property,  then,  indeed,  he  would 
have  been  liable.  The  injunction  to  keep  the 
business  secret,  was  only  "to  prevent  a  rise  in" 
the  American  "market."  It  applied  only  to  the 
transactions    in    this    country.    Let    us    then 

Craneh  3. 


1806 


Manella,  Pujals  &  Co.  v.  Babbt. 


435 


see  how  the  defendant  conducted  himself  in  this 
unforeseen  state  of  things.  As  he  could  not  con- 
sult his  principals,  he  took  the  advice  of  Men- 
endez,  their  acknowledged  agent,  who  had 
oome  for  the  sole  purpose  of  superintending  this 
expedition,  who  the  plaintiffs  said  in  their  letter 
would  communicate  verbally  with  the  defend- 
ant upon  that  subject,  who  was  the  bearer  of 
the  particular  instructions  to  the  defendant,  and 
who  alleged  that  he  had  private  instructions 
from  the  plaintiffs,  and  authority  to  give  the 
orders  which  he  gave. 

If  the  letter  to  the  defendant  was  ambiguous, 
who  so  capable  of  explaining  its  meaning  as 
Menendez,  the  confidential  agent  of  the  plain- 
tiffs? Their  letter  to  the  defendant,  by  Menen- 
dez, was  a  letter  of  credit  and  confidence.  The 
defendant  was  bound  to  place  confidence  in  the 
representations  of  Menendez.  If  he  exceeded 
his  authority,  they,  and  not  the  defendant,  must 
suffer.  How  could  the  defendant  know  when 
he  was  imposed  upon  by  Menendez?  What 
reason  had  the  defendant  to  doubt  the  truth  of 
his  verbal  communications,  when  the  plaintiffs 
themselves  had  referred  him  to  those  verbal 
communications?  He  had  no  cause  of  suspi- 
cion ;  the  advice  of  Menendez  was  reasonable,  it 
436*]  was  judicious,  *and  consistent  with  the 
general  scope  of  the  enterprise.  If  the  law  will 
not  protect  a  man  acting  nonorably  under  such 
instructions,  and  in  such  circumstances,  tne  law 
18  a  system  of  fraud. 

Don  Carlos  Longhy,  of  Grenoa,  was  the  per- 
son pointed  out  by  the  plaintiffs  themselves,  as 
the  person  to  whom  the  tobacco  should  be 
ostensibly  consigned  in  a  certain  event.  He 
was,  therefore,  a  person  in  whom  the  plaintiffs 
could  place  confidence.  He  was  a  neutral, 
while  tne  defendant  was  not.  When  Menendez 
ordered  the  shipment  to  be  made  in  his  name, 
the  defendant  had  no  cause  to  suspect  that  he 
exceeded  his  authority.  But  if  he  did  exceed 
his  authority  who  ought  to  suffer?  The  plain- 
tiffs who  placed  their  confidence  in  him,  or  the 
defendant  who  was  required  by  the  plaintiffs  to 
give  him  credit? 

But  we  are  asked,  who  have  we  not  examined 
Menendez  as  a  witness?  We  answer,  that  a 
<x)mmi8sion  has  been  sent  to  Spain  for  that  pur- 
]>ose;  the  commissioners  have  refused  to  act, 
and  have  sent  bac^  the  commission.  But  the 
question  may  be  retorted  upon  fhe  plaintiffs. 
Why  have  they  not  examined  Menendez?  Nay, 
why  have  they  not  brought  their  action  a^inst 
him?  If  any  injury  has  been  done,  he  is  the 
author  of  it.  He  directed,  and  he  approved  all 
the  acts  of  the  defendant. 

But  the  plaintiffs  themselves  have  affirmed 
the  very  conduct  of  the  defendant  of  which 
they  complain.  The  two  shipments  by  the 
Felicity,  and  the  Susanna,  were  made  m  the 
same  manner  as  that  by  the  Henrietta,  and  were 
received  by  the  plaintiffs.  By  what  rule  ca^ 
they  affirm  his  conduct  when  it  turns  out  for 
their  benefit,  and  disaffirm  the  like  conduct 
when  a  loss  has  happened? 

P.  B.  Key,  in  reply-  We  admit  that  words 
are  to  be  construed  most  strongly  against  him 
who  uses  them,  and  that  where  ambiguity  ex- 
ists, the  construction  will  be  against  him  who 
ought  to  have  explained  himself.  But  the  ques- 
tion is,  whether  anv  ambiguity  exists;  whether 
this  is  not  a  clear  limited  agency.  The  defend- 
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ant  *wa8  limited  as  to  the  subject,  the  [*437 
price,  the  consignment,  the  name  of  the  shipper, 
the  vessels,  the  captains,  and  the  crew;  there 
was  nothing  left  but  a  discretion  bounded  by 
these  limitations;  and  the  authority  of  Menen- 
dez did  not  exceed  that  of  the  defendant. 

They  had  cither  a  general  discretionary  pow- 
er, orthey  were  limited  by  the  letter  of  their  in- 
structions. If  they  had  a  general  discretion, 
why  give  special  and  precise  instructions? 

It  IS  plain  that  no  vessels  were  contemplated 
by  the  plaintiffs  but  American  vessels.  We  do 
not  contend  that  the  strict  letter  of  the  instruc- 
tions directs  the  defendant  to  find  captains, 
American  born,  but  we  say  that  such  is  the 
spirit  and  meaning  of  the  instructions.  That 
the  whole  transaction,  from  beginning  to  end, 
was  to  bear  the  appearance  and  stamp  of  the 
American  character.  But  how  unnatural  must 
it  appear,  to  see  an  American  cargo  shipped  on 
board  a  Moorish  vessel.  This  circumstance  is 
so  singular,  as  in  itself  to  be  a  strong  ground  of 
suspicion,  especially  as  our  vessels  are  seeking 
for  employment  in  every  part  of  the  world. 

But  in  the  case  of  the  Henrietta,  the  very 
letter,  as  well  as  spirit,  of  the  instructions,  has 
been  violated. 

The  instructions  are  precise  and  positive,  that 
the  defendant  should  ship  the  tobacco  for  his 
own  account  and  risk. 

To  justify  a  departure  from  these  positive 
orders,  it  is  incumbent  on  the  defendant  to  show 
a  clear  authority  in  Menendez  to  dispense  with 
them.  No  such  authority  has  been  proved,  and 
none  can  be  presumed.  The  specific  instruc- 
tions contradict  such  a  presumption.  For  why 
give  the  defendant  special  orders,  if  the  whole 
general  agency  was  in  Menendez?  Or  why  were 
they  sent  to  the  defendant,  if  he  was  not  to  be 
bound  by  them?  The  fair  presumption  is,  that 
the  verbal  communications  referred  to,  were  to 
be  only  a  further  detail  of  the  same  plan,  and 
not  a  general  dispensation  from  the  orders 
already  given. 

*The  general  expression  which  is  re-  [*438 
lied  on,  that  the  defendant  should,  "upon  the 
whole,  act  for  the  advantage  of  the  interested," 
is  in  the  same  breath  qualified  by  the  directions 
to  keep  it  secret,  that  the  business  was  on 
account  of  foreigners,  and  by  the  positive  in- 

i' unction  that  it  should  always  appear  to  be  on 
lis  own  account  as  an  American  citizen.  This 
is  in  perfect  conformity .  to  the  request  in  the 
beginning  of  the  letter,  "you  will  view  this 
measure  as  your  own,"  and  shows  most  clearly 
their  determination  to  risk  their  property  under  ^ 
an  American  cover  only.  The  same  limitation 
also  applies  to  the  reference  which  the  plaintiffs 
make  to  the  verbal  communications  oi  Menen- 
dez; it  is  included  in  the  same  sentence,  and  is 
evidently  intended  to  apply  as  well  to  those 
verbal  communications  as  to  the  general  power 
to  act  for  the  advantage  of  the  concerned.  The 
defendant,  therefore,  iiiid  no  right  to  presume 
that  Menendez  had  authority  to  alter  the  prin- 
cipal character  of  the  risk,  and  to  compel  the 
plaintiffs  to  accept  a  Genoese,  instead  of  an 
American  cover. 

The  defendant  derived  no  sanction  to  his  eon- 
duct  from  the  plaintiffs'  receiving  the  cargoes 
of  the  Felicity  and  the  Susanna;  that  circum- 
stance was  unknown  to  the  defendant  at  the 
time  of  the  shipmoit  by  the  Henrietta. 
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The  limitation  of  price  meant  to  include  all 
the  costs  and  charges  in  America.  The  words 
are,  "it  will  not  answer  them  at  more  than  ten 
dollars  per  quintal  in  America."  The  costs 
and  charges  in  America  make  part  of  ita  price 
in  America. 

It  is  no  argument  to  say,  that  the  defendant 
could  not  regulate  his  purchases,  if  the  price, 
including  those  charges,  was  to  he  limited,  he- 
cause  those  charges  were  uncertain. 

The  usual  and  customary  charges  were  well 
known  to  the  defendant,  and  he  was  hound  to 
calculate  his  purchases  accordingly.  If,  in- 
deed, any  acciaentax  and  unusual  charge  had 
heen  necessarily  incurred,  this  would  have  been 
properly  chargeable  to  the  plaintiffs,  but  the 
tetter  evidently  meant  that  the  tobacco  should 
439*]  *not  amount  to  more  than  ten  dollars 
a  quintal,  including  customary  charges. 

Upon  the  whole,  then,  we  contend,  that  the 
defendant  has  violated  not  only  the  letter,  but 
the  spirit  of  his  instructions,  and  that  he  was 
not  justified  by  the  authority  of  Menendez. 

February  26.  Marshall,  Ch,  J.,  delivered 
the  opinion  of  the  Ck)urt. 

The  Court  has  endeavored  to  bestow  on  this 
cause  the  attention  to  which  it  is  alike  entitled, 
by  its  own  importance,  by  the  situation  of  one 
of  the  parties,  who  is  a  stranger  to  our  lan- 
guage and  our  laws,  and  by  the  ability  and  zeal 
with  which  it  has  been  argued  at  the  bar. 

The  action  claims  from  the  defendant  the 
value  of  three  cargoes  of  tobacco,  purchased 
by  him  as  the  agent  of  the  plaintiffs,  which 
were  captured  on  a  voyage  to  Europe,  and 
condemned  as  prize.  The  foundation  of  the 
claim  is,  that  he  deviated  from  the  instructions 
which  were  given  for  the  government  of  his 
conduct,  and  is,  therefore,  liable  for  the  loss 
which  has  been  sustained. 

That  an  agent  is  boimd  to  pursue  the  orders 
of  his  principals,  and  is  answerable  for  any  in- 

i'ury  consequent  on  his  departing  from  them, 
lowever  fair  may  have  been  his  motives  for 
such  departure,  is  a  plain  principle  of  law 
which  has  not  been  drawn  into  question;  and 
the  only  inquiry  in  this  case  is,  has  the  de- 
fendant obeyed  or  deviated  from  his  instruc- 
tions T  The  circuit  court  was  of  opinion  that 
they  sanctioned  his  conduct,  and  it  is  the  pro- 
priety of  that  opinion  which  is  now  to  be  re- 
viewed in  this  court. 

It  depends  on  the  true  construction  of  the 
letter  of  the  27th  of  January,  1798,  written  by 
Bernardo  Lacosta,  on  behalf  of  the  plaintiffs, 
of  which  Juan  Alonzo  Menendez  Conde  was 
the  bearer,  and  on  the  testimony  which  is 
stated  in  the  bills  of  exceptions. 
440*]  •This  letter  introduces  Menendez  as 
the  agent  of  the  plaintiffs,  who  were  principally 
concerned  in  the  importation  of  tobacco  into 
Spain,  and  declares  a  confidence  that  the  de- 
fendant will  embrace  the  business  as  his  own, 
and  execute  it  with  his  wonted  attention. 

After  some  general  observations  which  relate 
to  the  proposed  transaction,  and  which  seem 
to  be  founded  on  the  idea  that  the  defendant 
and  Menendez  are  to  be  associated  in  the  busi- 
ness, the  letter  becomes  more  definite.  The 
writer  says,  "with  this  the  said  Mr.  Menendez 
takes  an  order  for  20,000  quintals  (of  tobacco) 
to  be  shinned  for  this  nlace  in  seven  or  eight 
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vessels,  and  in  not  less  than  six,  under  which 
condition  the  insurance  will  be  made  here. 
You  will  take  care  to  seek  captains  of  fidelity, 
American  bom,  and  that  all  the  crews  conform 
to  the  most  rigorous  ordinances.  For  greato- 
cleamess  the  shipments  (les  eapediciones)  win 
be  made  according  to  the  following  formalities: 
1st.  You  will  lade  the  vessels  in  your  own 
name,  stating  that  they  are  on  your  own  ac- 
count and  risk  as  an  American  citizen,  and 
consi^  them,"  &c 

This  instruction  is  followed  by  ten  others, 
which  seem  principally  designed  to  conceal  the 
real  character  of  the  cargoes,  and  to  facilitate 
their  escape  from  cruisers. 

At  the  close  of  these  instructions,  the  follow- 
ing words  are  added:  "I  refer  you  to  that 
which  the  bearer  will  communicate  to  yoo 
verbally,  respecting  this  business,  who  is  sent 
on  purpose  to  superintend  the  shipment,  {va 
8olo  para  preaenciar  la  ewpedicion,)  and  you 
will,  upon  the  whole,  act  for  the  advantage  of 
the  interested,  taking  care  to  keep  this  business 
a  secret,  in  order  to  prevent  a  rise  in  your 
market,  and  its  being  luiown  that  it  is  for  for- 
eigners, but  always  that  it  is  on  your  own  ac- 
count as  an  American  citizen." 

In  the  execution  of  tnis  commission,  the  de- 
fendant shipped  two  cargoes,  the  one  on  board  a 
Danish  and  the  other  on  board  a  Moorish  ves- 
sel, each  of  which  was  captured  and  condemned 
as  prize,  the  one  by  the  French,  and  the  other 
by  the  English. 

•These  shipments  were  made  with  [*441 
the  full  approbation  of  Menendez,  and  it  is 
in  proof  that  American  vessels  were  not,  at  the 
time,  to  be  procured. 

Before  the  order  was  completed,  the  govern- 
ment of  the  United  States  adopted  such  meas- 
ures, for  repelling  the  hostile  aggressions  of 
France,  as  to  justify  an  opinion,  that  open  and 
declared  war  between  the  two  nations  would 
soon  take  place.  Under  the  impression  of 
these  measures,  Mr.  Menendez  considered  iht 
American  name  as  no  longer  affording  a  neu- 
tral character  to  the  cargo,  and  directed  it  to 
be  shipped  on  account  and  risk  of  Charlei 
Longhy,  of  Genoa,  who  was  a  correspondent 
of  the  plaintiffs.  These  instructions  were  com- 
plied with. 

The  tobacco  so  shipped,  which  came  safe, 
was  received  without  complaint;  but  a  laig« 
quantity,  shipped  in  the  Henrietta,  was  cap- 
tured by  a  British  cruiser,  carried  into  TTi».?ifay^ 
and  there  condemned  as  prize. 

For  the  price  of  these  three  cargoes  this 
action  is  brought.  The  inquiry  respecting  the 
two  first  will  rest  both  on  the  instructions 
given  to  the  defendant,  and  on  the  power  of 
Menendez:  that  respecting  the  last  rests  solely 
on  the  power  of  Menendez. 

It  is  alleged  that  the  orders  under  which  the 
defendant  acted  enjoined  him  to  employ  only 
American  vessels,  and  that  in  employing  those 
of  other  neutral  powers  he  violated  these 
orders.  But  there  is  certainly  not  one  syllable 
in  the  letter  which  contains  any  instruction  to 
the  defendant  relative  to  the  employment  of 
vessels,  or  which  confines  the  transportation  of 
the  tobacco  to  be  purehased  to  American  ves- 
sels. The  court  thinks  it  a  fair  construction 
of  the  letter,  that  full  powers  in  this  respect 
ware  confided  to  Menendez,    and    that    Barry 
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might  counsel  with  him,  but  was  to  comply 
with  his  directions.  Menendez  is  declared  to 
be  the  agent  of  the  plaintiffs,  and  the  full  ex- 
tent of  this  term  is  not  limited  in  any  part  of 
the  letter.  He  brings  with  him  an  oraer  for 
20,000  quintals,  to  be  shipped  in  six,  seven,  or 
«ight  vessels,  under  which  condition  the  insur- 
ance is  to  be  made  in  Spain. 
442*]  *These  are  not  instructions  to  Barry; 
they  are  communications  to  him  of  the  instruc- 
tions given  to  Menendez,  so  far  as  was  neces- 
sary for  his  understanding  the  views  of  the 
plaintiffs,  and  facilitating  those  views,  under 
the  authority  of  Menendez.  The  order,  of 
which  Menendez  was  the  bearer,  was  for  him- 
self;  and  the  degree  of  aid  expected  from  Barry 
is  described  in  the  letter.  Barry  might  have 
been  imable,  or  unwilling,  to  undertake  the 
business.    In  any  event  of  that  kind,  the  enter- 

Srise  was  not,  certainly,  at  an  end;  but  Menen- 
ez  might  obtain  other  assistance.  From  the 
nature  of  the  case,  therefore,  as  well  as  from  the 
expression  of  the  letter,  the  order  was  in  the 
possession  and  power  of  Menendez,  the  agent, 
to  whom  directions  relative  to  the  shipment  of 
the  tobacco,  in  a  certain  number  of  vessels,  had 
been  given,  and  who  is  declared  to  have  been 
sent  to  America  for  the  purpose  of  superintend- 
ing those  shipments.  Having  made  this  ex- 
planation of  the  business  confided  to  Menendez, 
the  letter  adds,  "you  will  take  care  to  seek 
captains  of  fidelity,  American  bom,"  &c.  Those 
inquiries  Barry,  an  American  merchant,  could 
make  much  more  successfully  than  Menendez,  a 
foreigner,  and,  therefore,  was  directed  to  make 
them.  But  respecting  the  character  of  the 
vessel  to  be  employed,  no  agency,  on  the  part 
of  Barry,  was  necessary,  further  than  to  comply 
with  such  directions  as  he  might  receive,  and 
no  directions  respecting  the  vessels  to  be  em- 
ployed were  given  him,  because  those  direc- 
tions were  given  to  Menendez.  The  instruc- 
tions to  Barry,  to  seek  for  American  captains, 
are  founded  not  upon  instructions  to  employ 
American  vessels,  which  were  given  to  him, 
for  none  such  were  given,  but  upon  the  instruc- 
tions which  were  given  to  Menendez.  They 
are  founded  on  the  idea,  that  American  ves- 
sels would  be  employed;  but  as  circumstances 
might  render  the  employment  of  them  ineligi- 
ble, it  was  reasonable  to  suppose  that  some  dis- 
cretion would  be  allowed  to  Menendez  in  this 
respect;  accordingly,  the  prijirate  instructions, 
as  stated  in  the  bill  of  exceptions,  only  directed 
him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was 
completely  in  Menendez,  and  not  in  Barry,  is 
confirmed,  by  observing  that  in  \he  extended 
and  minute  rules,  which  are,  for  greater  clear- 
ness, laid  down  for  his  government  respecting 
the  transportation  of  the  tobacco,  not  one 
443*]  syllable  *i8  said  concerning  the  char- 
acteY  of  the  vessels  in  which  it  was  to  be  shipped, 
a  direction  which  would  certainly  not  have 
been  omitted,  had  the  subject  not  been  confided 
to  'the  general  agent.  It  is  also  apparent,  from 
the  letters  in  the  bill  of  exceptions,  that  the 
subject  was  so  understood  by  both  Menendez 
and  Barry.  When  to  these  circumstances  it  is 
added,  that  American  vessels  were  sought  for 
at  the  time,  and  could  not  be  obtained,  it  seems 
to  the  court  perfectly  clear,  that  with  respect 
to  the  tobacco  shipped  in  the  Moorish  and 
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Danish  vessels,  the  conduct  of  the  defendant, 
being  sanctioned  by  Menendez,  was  free  from 
all  exception. 

The  claim  for  the  cargo  of  the  Henrietta 
stands  on  stronger  ground,  because  the  defend- 
ant was  explicitly  instructed  to  lade  the  vessels 
in  his  own  name,  stating  that  the  cargoes  were 
shipped  on  his  own  account  and  risk.  On  this 
part  of  the  case,  the  defendant  must  seek  for  a 
justification  in  the  full  powers  of  Menendez,  to 
vary  the  orders  given  to  him.  These  orders 
have  been  said  to  be  free  from  all  obscurity, 
and  in  themselves  they  unquestionably  are  so. 
Barry  could  not  have  doubted  the  positiveness 
of  his  instructions  to  ship  the  tobacco  as  his 
own  property.  The  defense  he  sets  up  is,  that 
he  was  justified  in  conforming  to  the  directions 
of  Menendez,  varying  those  instructions. 

An  examination  of  this  defense  leads  to  a 
still  more  critical  investigation  of  the  letter  of 
the  27th  of  January. 

It  has  been  already  observed,  that  Menendez 
is  stated  in  the  letter,  introducing  him  to  Barry, 
to  be  the  agent  of  the  plaintiffs,  and  the  bearer 
of  their  orders  for  the  tobacco  which  was  to 
be  purchased.  As  it  was  not  unreasonable  to 
expect  that  a  person,  crossing  the  Atlantic  in 
this  character,  would  have  some  discretionary 
power  to  change  instructions  with  a  change  in 
circimistances,  so  as  to  be  enabled  to  adapt 
his  conduct  to  those  circumstances,  ready 
faith  would  be  given  to  all  expressions  which 
would  convey  this  idea;  and  ii  no  such  power 
was  intended,  no  expressions  ought  to  have 
been  used  which  could  excite  and  cherish  the 
idea. 

The  rules  stated  to  Mr.  Barry,  as  those  by 
which  his  conduct  would  be  governed,  are 
declared  to  relate  to  the  'part  he  was  [*444 
expected  to  take  in  the  "expedicion,"  which 
the  court  translate  transportation,  or  convey- 
ance, of  the  tobacco  to  Europe.  One  of  these 
being  that  the  tobacco  was  to  be  shipped  in 
his  own  name,  it  follows  that  this  part  of  the 
subject  was  included  in  the  Spanish  term 
"expedicion."  All  these  rules  conclude  with 
a  reference  to  verbal  communications,  to  be 
made  by  the  agent  himself,  who  is  expressly 
declared  to  go  te  the  United  States  for  tne  sole 
purpose  of  attending  to  this  very  part  of  the 
transaction,  "va  solo  para  presenciar  la  expe- 
dicion."  This  reference  to  the  verbal  commu- 
nications of  Menendez,  unqualified  by  any  re- 
striction whatever,  is  a  declaration  of  complete 
confidence,  placed  at  least  in  his  veracity,  by 
the  plaintiffs,  and  is  a  full  authority  given  by 
them  to  Barry  to  credit  the  representations 
which  he  should  make.  How  else  is  it  to  be 
understood?  What  right  could  Barry  have  to 
say  to  those  who  had  referred  him  to  the  verbal 
communications  which  their  agent  should  make 
to  him  on  a  particular  subject,  that  he  did  not 
believe  those  communications? 

It  is  argued  that  although  no  limitation  is 
expressed  to  the  credit  which  Barry  was  to  give 
to  the  representations  of  Menendez,  yet  it  must 
be  necessarily  understood  that  he  could  not 
change  those  things  which  were  expressly  di- 
rected; that  the  verbal  communications  re- 
ferred to  were  to  be  conformable  to,  not  sub- 
versive of,  the  written  instructions;  that  on  the 
idea  of  a  power  to  alter  the  written  instruc- 
tions, it  was  useless  to  give  them,  and  was  only 
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necessary  to  send  out  Menendez  with  a  full  au- 
thority to  govern  the  whole  transaction. 

But  in  the  course  of  human  affairs,  it  is  not 
unusual  for  a  principal  to  give,  in  detail,  his 
ideas  of  the  line  of  conduct  to  be  observed  by 
his  agent,  and  yet  to  allow  a  departure  from 
that  line  of  conduct  under  particular  circum- 
stances. 

It  would  not  have  been  extraordinary  had 
these  rules  for  the  conduct  of  Barry  been  fol- 
lowed by  a  declaration  that,  in  a  total  change 
of  circumstances,  as  in  the  event  of  America's 
becoming  a  belligerent,  he  was  to  ship  the  to- 
bacco, not  as  American,  but  as  neutral  prop- 
erty. Had  Barry  been  the  sole  agent,  this  right 
to  exercise  his  discretion,  if  intended  to  be 
445*]  placed  in  him,  would  have  *been  men- 
tioned in  his  letter.  But  Barry  was  neither  the 
sole  nor  the  principal  agent.  He  was  known  to 
the  plaintiffs  only  by  recommendation,  and 
while  he  was  employed,  because  an  American 
merchant  could  make  the  proposed  purchases 
to  greater  advantage,  and  because  an  American 
name  was  required  to  cover  the  property. 
Menendez  was  tne  confidential  agent,  known  to 
and  trusted  by  the  plaintiffs,  who  brought  with 
him  the  order  for  the  purchases,  and  came  on 
purpose  to  attend  to  the  conveyance  of  the 
tobacco  to  E*urope.  In  the  instructions  to  Men- 
endez, therefore,  would  any  discretion  relative 
to  the  transportation  of  the  tobacco  be  found, 
and  it  was  enough  that  Barry  was  referred  to 
his  verbal  communications. 

The  words  would  follow  the  reference  to  the 
verbal  communications  of  Menendez,  thougli 
not  those  which  decide  the  opinion  of  the  court, 
are  not  absolutely  unimportant;  they  are,  "and 
you  will,  upon  the  whole,  act  for  the  advantage 
of  the  parties  interested."  To  what  do  these 
words,  "upon  the  whole,"  refer  Y  Unquestion- 
ably to  the  verbal  communications  as  well  as  to 
the  written  instructions.  They  were  both  to 
regulate  the  conduct  of  the  defendant.  The 
caution  which  follows  these  words  is  under- 
stood, by  the  counsel  for  the  plaintiffs,  to  limit 
their  extent,  and  to  direct,  that  in  acting  for 
the  advantage  of  the  interested,  he  was  yet  to 
keep  secret  that  the  tobacco  belonged  to  for- 
eigners. 

There  is,  unquestionably,  great  force  in  this 
observation;  and  if  the  justification  of  Barry 
rested  solely  on  the  power  given  him  in  this 
clause,  to  act  for  the  best,  it  would  be  doubtful 
how  far  it  would  avail  him.  The  court,  how- 
ever, considers  those  words  principally  applying 
to  the  purchases,  and  as  indicative  of  an  expec- 
tation that  a  state  of  things  would  remain,  in 
which  the  tobacco  was  to  retain  the  character 
of  American  property,  rather  than  as  limiting 
the  powers  of  Menendez  over  this  part  of  the 
subject,  in  the  event  of  such  revolution  as  would 
make  America  a  belligerent.  The  court  for- 
bears to  make  a  critical  examination  of  the 
words,  because  its  opinion  is  formed  on  the 
character  in  which  Menendez  came  to  America, 
as  stated  in  the  letter  introducing  him  to  Barry. 
That  letter  warranted  the  belief  that  he  was 
446*]  the  principal  *and  confidential  agent  of 
the  plaintiffs;  that  he  had  particular  instruc- 
tions for  the  government  of  his  conduct,  and 
that  Barry  was  to  receive  and  trust  his  verbal 
communications,  especially  on  the  subject  of  ex- 
pediting the  tobacco  to  Spain.  It  is  impossible 
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to  read  the  letters  from  Menendez  to  Barry, 
which  form  a  part  of  the  bill  of  exceptions, 
without  feeling  a  conviction  that  this  was  the 
understanding  of  the  parties.  He  approves  the 
conduct  of  the  defenuant,  in  the  style  of  a  man 
whose  approbation  gave  a  sanction  to  it,  and 
when  he  directs  the  shipments  to  be  made  in 
the  name  of  Charles  Longhy,  of  G^oa,  he  says, 
"if  you  act  conformably  to  what  I  have  here 
mentioned,  as  to  further  shipments,  I,  from 
this  moment,  approve  thereof,  and  that  it  may 
appear,  and  to  save  you  from  any  accident  that 
may  occur,  as  also,  that  such  has  been  with  my 
knowledge  and  approbation,  you  are  to  keep 
this  letter  in  your  possession,  in  order,  that  at 
no  time  whatever,  you  should  be  chargeable 
with  the  conseouences."  Such  was  the  opinion 
which  the  conndential  agent  of  the  plaintiffs, 
in  possession  of  their  private  instructions,  ett> 
tertained  of  his  own  powers. 

He  was  not  mistaken  in  their  extent;  at  least 
the  defendant  had  no  right  to  believe  him  mis- 
taken. On  his  arrival,  he  declared  to  Barry 
that  he  was  in  possession  of  private  instruc- 
tions, distinct  from  those  which  were  contained 
in  the  letter  of  the  27th  of  January.  He  pro- 
duced those  instructions.  The  chief  clerk  of 
Barry  read  so  much  of  them  as  related  to  ves- 
sels; and  they  did  not  require  that  the  ship- 
ments should  be  made  in  American,  but  in  neu- 
tral  vessels;  and  in  the  letter  of  Menendez  to 
the  chief  clerk,  dated  on  the  14th  of  June,  and 
accompanying  that  of  the  same  date  addressed 
to  the  defendant  directing  him  to  ship  the  to- 
bacco as  the  property  of  Charles  Longhy,  of 
Genoa,  he  says,  referring  to  a  copy  of  his  pri- 
•vate  instructions,  "you  will  see  that  I  am  ex- 
pressly ordered  to  make  the  shipments  in  neu- 
tral vessels,  and  that  the  property  shall  appear 
as  that  of  a  neutral  subject."  What  right  had 
he  to  suspect  that  the  confidential  agent  of  the 
plaintiffs,  to  whose  verbal  communications  they 
referred  him,  had  forged  instructions  which  he 
produced  as  those  of  his  principals? 

The  counsel  for  the  plaintiffs  question  the  ex- 
istence of  these  private  instructions,  and  de- 
mand their  production.  *But  how  were  [*447 
they  to  be  authenticated?  Only  by  Menendez 
himself.  Are  not  then  their  contents  to  be 
proved  by  the  declarations  of  Menendez,  by  his 
stating  them,  and  by  the  chief  clerk  of  Barry, 
who  read  a  part  of  them. 

To  the  court,  it«appears,  that  in  such  a  case 
as  this,  the  proof  respecting  them  is  as  ample 
and  satisfactory  as  ougnt  to  be  required. 

After  taking  this  extensive  view  of  the  case^ 
of  the  powers  of  Menendez,  and  of  the  confi- 
dence the  defendant  was  bound  to  repose  in 
him,  it  only  remains  briefly  to  observe,  tnat  the 
directions  ne  gave  were  not  such  as  to  awaken 
suspicion. 

On  the  14th  of  June,  1798,  when  these  in- 
structions were  given,  America  had  ceased  to^ 
be  a  neutral  power.  War,  it  is  true,  was  not 
formally  declared,  but  it  had  commenced  in 
fact,  and  hostilities  were  authorized  by  that  de- 
partment of  the  government  which  is  invested 
with  the  power  of  making  war.  In  such  a  state 
of  things,  the  course  which  prudence  woiild 
have  dictated  to  the  plaintiffs,  had  they  been 
themselves  in  the  United  States,  certainly  wa* 
to  cover  the  tobacco  as  neutral,  not  as  American 
property;  and  when  their. agent,  possessing  pri- 
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vate  instructions,  directed  the  property  to  be 
shipped  as  neutral,  not  as  American,  the  de- 
fendant would  have  been  culpable  in  thwart- 
ing him. 

It  is  scarcely  necessary  to  add,  that  Menendez 
stated  himself  to  be,  and  probably  was,  some- 
thing more  than  an  agent.  He  dtjclared  him- 
self to  be  interested  in  the  cargoes.  This  dec- 
laration, under  all  the  circumstances  of  the 
case,  was  not  to  be  discredited.  Upon  that, 
however,  the  judgment  of  the  court  is  not  found- 
ed. The  letter  of  the  27th  of  January,  rep- 
resented him  as  the  principal  and  confiden- 
tial agent  of  the  plaintiffs,  whose  verbal  com- 
munications were  to  be  trusted.  He  declared 
himself  to  possess  particular  instructions  re- 
specting a  transaction  which  he  came  to  super- 
intend, and  under  those  instructions  he  gave  or- 
ders which  the  defendant  has  obeyed.  The 
court  is  of  opinion,  that  in  so  doing  the  defend- 
ant is  jiratinable,  and  no  error  has  been  com- 
mitted in  the  court  below  in  so  instructing  the 
•  jury. 
448*]  *Upon  the  other  part  of  the  exceptions, 
the  price  given  for  the  tobacco,  it  is  unneces- 
sary to  say  more  than  that  there  is  no  error  in 
the  opinion  of  the  court. 

Affirmed, 


EX  PARTE  BURFORD. 


A  warrant  of  commitment  by  justices  of  tbo  peace 
must  state  a  good  cause  certain,  supported  by  oath. 


JOHN  Atkins  Burford,  a  prisoner  confined  in 
the  gaol  of  the  county  of  Alexandria  in  the 
District  bf  Columbia,  petitioned  this  court  for 
a  habeas  corpus,  to  inquire  into  the  cause  of  his 
commitment,  alleging  that  he  was  confined  un- 
der and  by  color  of  process  of  the  United  States, 
and  praying  for  a  certiorari  to  the  derk  of 
the  circuit  court  of  the  District  of  Columbia, 
for  the  coimty  of  Washington,  to  certify  the 
record  by  which  his  cause  of  commitment  might 
be  examined,  and  its  legality  investigated.  To 
the  petition  was  annexed  a  copy  of  his  commit- 
ment, certified  by  the  gaoler  of  Alexandria 
county. 

Hiort,  for  the  petitioner,  observed,  that  he 
was  aware  of  the  decision  of  this  court  in  the 
case  of  Marhury  v,  Madison,  ante,  vol.  1,  that  a 
mandamus  would  not  lie  in  this  court  when  it 
operated  as  an  original  process;  but  there  is  a 
vast  difference  between  a  mandamus  and  a  writ 
of  habeas  corpus.  The  former  is  a  high  prerog- 
ative writ,  issuing  at  the  discretion  of  the 
court,  but  this  is  a  writ  of  right,  and  cannot  be 
refused.  The  constitution  of  the  United  States, 
art,  1,  s.  9,  declares,  "that  it  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  in- 
vasion the  public  safety  may  require  it." 

By  the  14th  section  of  the  judiciary  act  of 
1789,  vol.  I,  p.  68,  it  is  enacted,  "that  all  the 
before-mentioned  courts  of  the  United  States" 
(including  the  Supreme  Court)  "shall  have 
449*]  power  to  issue  writs  of  scire  facias,  •ha- 
beas corpus,  and  all  other  writs,"  Ac  "And 
that  either  of  the  justices  of  the  Supreme  Court, 
as  well  as  the  judges  of  the  district  courts,  shall 
have  power  to  grant  writs  of  habeas  corpus,  for 
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the  purpose  of  an  inquiry  into  the  cause  of 
commitment."  If  a  single  justice  of  this  court 
has  the  power,  it  would  be  a  strange  construc- 
tion of  tne  law,  and  of  the  constitution,  to  say 
that  the  whole  court  cannot  exercise  the  same 
power. 

The  reason  why  this  court  would  not  exercise 
its  appellate  jurisdiction  in  a  criminal  case,  was 
stated  in  the  case  of  The  United  States  v.  More, 
ante,  p.  159,  to  be  because  no  mode  of  exercis- 
ing it  had  been  appointed  by  law,  the  writ  of 
error  extending  only  to  civil  cases.  But  if  this 
is  an  exercise  of  its  appellate  jurisdiction,  the 
mode  by  habeas  corpus  is  expressly  provided  by 
the  statute  for  that  purpose. 

March  4.  Marshall,  Ch.  J.  There  is  some 
obscurity  in  the  act  of  Congress,  and  some 
doubts  were  entertained  by  the  court  as  to  the 
construction  of  the  constitution.  The  court, 
however,  in  favor  of  liberty,  was  willing  to 
grant  the  habeas  corpus.  But  the  case  of  The 
United  States  v.  Hamilton,  3  Dall.  17,  is  deci- 
sive. It  was  there  determined  that  this  court 
could  grant  a  habeas  corpus;  therefore,  let  the 
writ  issue,  returnable  immediately,  together 
with  a  certiorari,  as  prayed. 

Upon  the  return  of  the  habeas  corpus  and 
certiorari,  it  appeared  that,  on  the  28th  of  De- 
cember, 1805,  Burford  wa^  committed  to  the 
gaol  of  Alexandria  county,  by  a  warrant  under 
the  hands  and  seals  of  Jonah  Thompson,  and 
ten  other  justices  of  the  peace  for  that  county; 
which  warrant  was  in  the  following  words: 

• 

Alexandria  county,  ss. 

Whereas  John  A.  Burford,  of  the  county 
aforesaid,  shopkeeper,  has  been  brought  before 
a  meeting  of  many  of  the  justices  of  the  peace 
for .  the  said  county,  and  by  them  was  re- 
quired to  find  sufficient  sureties  to  be  bound 
*with  him  in  a  recognizance,  himself  in  [*450 
the  sum  of  four  thousand  dollars,  and  securi- 
ties for  the  like  sum,  for  his  good  behavior 
towards  the  citizens  of  the  United  States,  and 
their  property;  and  whereas  the  said  John  A. 
Burford  hath  failed  or  refused  to  find  such  . 
sureties;  these  are,  therefore,  in  the  name  of 
the  United  States,  to  command  you,  the  said 
constables,  forthwith  to  convey  the  said  John 
A.  Burford  to  the  common  gaol  of  the  said 
county,  and  to  deliver  him  to  the  keeper  there- 
of, together  with  this  precept;  and  we  do,  in 
the  name  of  the  said  United  States,  hereby  com- 
mand you,  the  said  keeper,  to  receive  the  said 
John  A.  Burford  into  your  custody,  in  the  said 
gaol,  and  him  there  safely  keep,  until  he  shall 
find  such  sureties  as  aforesaid,  or  be  otherwise 
discharged  by  due  course  of  law.  Given  under 
our  hands  and  seals,  this  28th  day  of  December, 
1805. 

To  any  constable,  and  the  gaoler  of  the  county 
of  Alexandria. 
On  the  4th  of  January,  1806,  the  circuit 
court  of  the  District  of  Columbia,  sitting  in  the 
county  of  Washington,  upon  the  petition  of  Bur- 
ford, granted  a  habeas  corpus;  and  upon  the 
return,  the  marshal  certified,  in  addition  to  the 
above  warrant  of  commitment,  that  Burford  was 
apprehended  by  warrant,  under  the  hands  and 
seals  of  Jonah  Thompson  and  thirteen  other 
justices  of  the  county  of  Alexandria,  a  copy  of 
which  he  certifies  to  be  on  file  in  his  office,  and 
is  as  follows: 
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Alexandria  county,  as. 

The  undersigned,  justices  of  the  United 
States,  assigned  to  keep  the  peace  within  the 
said  county,  to  the  marshal  of  the  district,  and 
all  and  singular  the  constables,  and  other  offi- 
cers of  the  said  county,  greeting: 

For  as  much  as  we  are  given  to  understand, 
from  the  information,  testimony  and  complaint 
of  many  credible  persons,  that  John  A.  Burford, 
of  the  said  counfy,  shopkeeper,  is  not  of  good 
name  and  fame,  nor  of  honest  conrersation,  but 
451*]  an  evil  doer  and  disturber  of  the  *peace 
of  the  United  States,  so  that  murder,  homicide, 
strifes,  discord  and  other  grievances  and  dam- 
ages amongst  the  citizens  of  the  United  States, 
concerning  their  bodies  and  property,  are  likely 
to  arise  thereby.  Therefore,  on  the  behalf  of 
the  United  States,  we  command  you,  and  every 
of  you,  that  you  omit  not,  by  reason  of  any 
liberty  within  the  coimtry  aforesaid,  but  that 
you  attach,  or  one  of  you  do  attach,  the  body  of 
the  said  John  A.  Burford,  so  that  you  have  him 
before  us^  or  other  justices  of  the  said  county, 
as  soon  as  he  can  be  taken,  to  find  and  offer 
sufficient  surety  and  mainprize  for  his  good 
behavior  towards  the  said  United  States,  and' 
the  citizens  thereof,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  this  you  shall  in  no  wise  omit,  on  the 
peril  that  shall  ensue  thereon,  and  have  you  be- 
fore us  this  precept.  Given  under  our  hands 
and  seals,  in  tne  county  aforesaid,  this  21st  day 
of  December,  1805. 

The  circuit  court,  upon  hearing,  remanded 
the  prisoner  to  gaol,  there  to  remain  until  he 
should  enter  into  a  recognizance  for  his  good 
behavior  for  one  year,  himself  in  the  sum  of 
1,000  dollars,  and  sureties  in  the  like  sum. 

Hiort,  for  the  prisoner,  contended,  that  the 
commitment  was  illegal,  both  under  the  consti- 
tution of  Virginia,  and  that  of  the  United 
States.  It  does  not  state  a  cause  certain,  sup- 
ported by  oath. 

By  the  10th  article  of  the  bill  of  rights  of  Vir- 
ginia, it  is  declared,  that  all  warrants  to  seize 
any  person  whose  offense  is  not  particularly 
described,  and  supported  by  evidence,  are  griev- 
ous and  oppressive,  and  ought  not  to  be  granted. 

By  the  6th  article  of  the  amendments  to  the 
constitution  of  the  United  States,  it  is  declared, 
"that  no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation." 
452*]  "By  the  8th  article  it  is  declared,  that 
in  all  criminal  prosecutions,  the  prisoner  shall 
enjoy  the  right  to  be  informed  of  the  nature  and 
cause  of  his  accusation,  and  to  be  confronted 
with  the  witnesses  against  him;  and  the  10th 
article  declares,  that  excessive  bail  shall  not  be 
required. 

In  the  present  case,  the  marshal's  return,  so 
far  as  it  stated  the  warrant  upon  which  Bur- 
ford was  arrested  and  carried  before  the  jus- 
tices, was  perfectly  immaterial.  He  did  not 
complain  of  that  arrest,  but  of  his  commitment 
to  prison.  The  question  is,  what  authority  has 
the  gaoler  to  detain  him  ?  To  ascertain  this  we 
must  look  to  the  warrant  of  commitment  only. 
It  is  that  only  which  can  justify  his  detention. 
That  warrant  states  no  offense.  It  does  not 
allege  that  he  was  convicted  of  any  crime.  It 
states  merely  that  he  had  been  brought  before 
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a  meeting  of  many  justices,  who  had  required 
him  to  find  sureties  for  his  good  behavior.  It 
does  not  charge  him  of  their  own  knowledge, 
or  suspicion,  or  upon  the  oath  of  any  persoii 
whomsoever. 

It  does  not  allege  that  witnesses  were  exam- 
ined in  his  presence,  or  any  other  matter  what- 
ever, which  can  be  the  ground  of  their  order  to 
find  sureties.  If  the  diarge  against  him  was 
malicious,  or  grounded  on  perjury,  whom  could 
he  sue  for  the  malicious  prosecution?  or  whom 
could  he  indict  for  perjury? 

There  ought  to  have  been  a  conviction  of  his 
being  a  person  of  ill  fame.  The  fact  ought  to 
have  been  established  by  testimony,  and  the 
names  of  the  witnesses  stated.  Boscawen  on 
Convictions,  7,  8,  10,  16,  110;  Salk.  181. 

But  the  order  was  oppressive,  inasmuch  as  it 
required  sureties  in  the  enormous  sum  of  4,000 
dollars,  for  his  good  behavior  for  life. 

If  the  prisoner  had  broken  gaol,  it  would 
have  been  no  escape,  for  the  marshal  is  not  an- 
swerable, unless  a  cause  certain  be  contained 
in  the  warrant,  2  Inst.  62,  63;  and  the  reason 
given  by  Blackstone,  1  Com.  137,  why 
*the  warrant  must  state  the  cause  of  [*453 
commitment,  is,  that  it  may  be  examined  into 
upon  habeas  corpus.  And  in  vol.  4,  p.  256, 
speaking  of  the  power  of  a  justice  to  require 
sureties  for  good  behavior,  he  says,  "But  if  he 
commits  a  man  for  want  of  sureties,  he  muit 
express  the  cause  thereof,  with  convenient  cer- 
tainty, and  take  care  that  such  cause  be  a  good 
one.    RudyarcTa  Case,  2  Vent.  22. 

Swann,  on  the  same  side,  was  informed  by 
the  court,  that  he  need  not  say  anythiug  as  to 
the  original  commitment  by  the  justices,  but 
might  confine  his  observations  to  the  recommit- 
ment by  the  circuit  court  upon  the  habeas 
corpus. 

He  observed  that  the  circuit  court  did  not 
reverse  nor  annul  the  original  proceeding  by  the 
magistrates.  It  only  diminished  the  sum  in 
which  bail  should  be  required,  and  limited  its 
duration  to  one  year.  It  passed  no  new  judg- 
ment, but  merely  remanded  the  prisoner;  it 
heard  no  evidence;  it  was  not  a  proceeding  de 
novo;  it  gave  no  judgment;  it  convicted  the 
prisoner  of  no  offense.  He  is,  therefore,  still  de- 
tained under  the  authority  of  the  warrant  of 
the  justices;  and  if  that  is  defective,  there  is 
no  just  cause  of  detainer.  But  if  the  remand- 
ing by  the  circuit  is  to  be  considered  as  a  new 
commitment,  it  is  still  a  commitment  upon  the 
old  ground;  and  if  that  was  illegal,  the  order 
of  the  circuit  court  has  not  cured  its  illegality. 

The  Judges  of  this  court  were  unanimously 
of  opinion,  that  the  warrant  of  commitment  was 
illegal,  for  want  of  stating  some  good  cause 
certain,  supported  by  oath.  If  the  circuit  court 
had  proceeded  de  novo,  perhaps  it  might  haTe 
made  a  difference.  But  this  court  is  of  opinion, 
that  that  court  has  gone  only  upon  the  proceed- 
ings before  the  justices.  It  has  gone  so  far  as 
to  correct  two  of  the  errors  committed,  but  the 
rest  remain.  If  the  prisoner  is  really  a  person 
of  ill  fame,  and  ought  to  find  sureties  tor  hiM 
good  behavior,  the  justices  may  proceed  de  nova, 
and  take  care  that  their  proceedings  are  r^^olar. 

The  prieoner  ie  diacharged. 
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•HOPKIRK  V.  BELL. 


The  treaty  of  peace  between  Great  Britain  and 
the  United  States  prevents  the  operation  of  the 
act  of  limitations  of  Virginia  upon  British  debts 
contracted  before  that  treaty. 

An  agent  for  collecting  of  debts  merely,  is  not  a 
factor  within  the  meanmg  of  the  18th  section  of 
that  act 

THIS  was  a  case  certified  from  the  circuit 
court  for  the  fifth  circuit,  and  Virginia  dis- 
trict, in  chancery  sitting,  in  which  the  opinions 
of  the  judges  (Marshall,  Ch,  J,  and  Qriflfin, 
Diet  J. )  were  opposed  upon  the  following  ques- 
tion: 

"Whether  the  act  of  assembly  of  Virginia 
for  the  limitation  of  actions  pleaded  by  the  de- 
fendant was,  under  all  the  circumstances  stated, 
a  bar  to  the  plaintiff's  demand  founded  on  a 
promissory  note  given  on  the  21st  day  of  Au- 
gust, 1773  r 

The  certificate  contained  the  following  state- 
ment of  facts  agreed  by  the  parties,  viz. : 

That  David  Bell,  the  defendant's  testator,  had 
ocmsiderable  dealings  with  the  mercantile  house 
of  Alexander  Spiers,  John  Bowman  &  Co.,  (of 
which  house  the  plaintiff  was  surviving  part- 
ner,)  in  the  then  colony  of  Virginia,  by  their 
factors  who  resided  in  that  colony,  and  on  the 
I4th  of  March,  1768,  gave  his  bond  to  the  com- 
pany for  633Z.  89.  lid.  i,  conditioned  for  the 
payment  of  316Z.  149.  6d,  f,  on  demand.    That 
he  also  became  farther  indebted  in  a  balance  of 
12 II.  09.  4d.  1,  on  open  account  for  dealings 
afterwards  had  with  tne  company  by  their  said 
factors.    That  on  the  21st  of  August,   1773, 
Henry  Bell,  the  defendant,  made  his  writing  or 
promissory  note,  imder  his  hand,  attested  by 
two  witnesses,  in  the  following  words,  to  wit: 
*^  do  hereby  acknowledge  myself  to  stand  as 
security  to  Messrs.  Alexander  Spiers,  John  Bow- 
man &  Co.,  of  Qlasgow,  for  tne  sum  of  four 
hundred  and  thirty-seven  poimds,  fourteen  shil- 
lings and  ten  pence,  current  money  of  Virginia, 
being  a  debt  due  them  by  my  father,  David  BelL 
Given  under  my  hand,  this  twentv-first  day  of 
August,  one  thousand  seven  hundred  and  sev- 
enty-three.   I  am  not  to  pay  the  above  till  it  is 
convenient." 

455*1     *That  the  said  Alexander  Spiers,  John 
Bowman  &  Co.  were,  at  that  time,  British  sub- 

2'ects,  merchtots,  residents  in  Qlasgow,  in  the 
:ingdom  of  Great  Britain,  and  have  never  been 
resident  within  the  limits  of  the  then  colony, 
now  state  of  Virginia,  and  that  James  Hopldrk, 
the  surviving  partner,  now  is,  and  always  has 
been,  from  the  time  of  his  birth,  a  British  sub- 
ject, resident  in  the  kingdom  of  Great  Britain, 
and  was  never  within  the  limits  of  the  common- 
wealth of  Virginia.  That  the  company  had  a 
factor  or  factors  resident  in  the  commonwealth 
of  Virginia  on  the  21st  of  August,  1773,  when 
the  note  was  given,  and  from  that  time  to  the 
commencement  of  the  American  war,  viz.,  on  or 
about  the  first  of  September,  1776.  That  the 
company  had  neither  agent  or  factor  in  this 
country,  authorized  to  collect  their  debts,  from 
the  commencement  of  the  war  in  1776,  until  the 
year  1784.  That  on  or  about  the  10th  of  Sep- 
tember, 1784,  and  ever  since,  an  a^pent  has  resid- 
ed in  this  commonwealth,  authorized  by  power 
of  attorney,  generally  to  collect  all  dd>t8  aue  to 
the  company  in  this  commonwealth. 

That  by  the  fourth  article  of  the  definitive 
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treaty  6f  peace,  between  the  United  States  and 
His  Britannic  Maiesty,  made  on  the  third  of 
September,  1782,  ^'it  is  a^preed,  that  creditors 
on  either  side  shall  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value,  in  ster- 
ling money,  of  all  bona  fide  debts  heretofore 
contracted."  And  by  the  second  article  of  the 
convention  between  His  Britannic  Majesty  and 
the  United  States,  made  on  the  8th  of  January, 
1802,  "the  said  fourth  article,"  (of  the  treaty 
of  peace,)  "so  far  as  respects  its  future  opera- 
tion, is  recognized,  confirmed,  and  declared  to 
be  binding  and  obligatory,"  "and  the  same  shall 
be  accordingly  observed  with  punctuality  and 
good  faith,  and  so  as  that  the  said  creditors 
shall  hereafter  meet  with  no  lawful  impediment 
to  the  recovery  of  the  full  value  in  sterling 
monqr,  of  their  bona  fide  debts." 

That  by  the  acts  of  the  Virginia  assembly, 
passed  on  the  ,  and  the  prac- 

tice of  the  courts,  British  creditors,  their  agents, 
and  factors,  were  prevented  from  suinff  with 
effect  for  their  debts  in  the  courts  of  this  com- 
monwealth, from  the  *day  of  April,  [*456 
1774,  until  the  year  1790,  and  that  tnis  suit  was 
commenced  on  the  4th  of  Jan.  1803. 

By  the  fourth  section  of  the  Virginia  act  of 
limitations,  p.  107,  actions  upon  the  case  on  ac- 
counts are  to  be  brought  within  five  years  after 
the  cause  of  action.  By  the  twelfth  section 
there  is  a  saving  of  persons  beyond  seas;  but  by 
the  thirteenth  section  it  is  provided,  "that  all 
suits  hereafter  brought  In  tne  name  or  names 
of  any  person  or  persons  residing  beyond  the 
seas,  or  out  of  this  country,  for  the  recovery  of 
any  debt  due  for  goods  actually  sold  and  de- 
livered here,  by  his  or  their  factor  or  factors, 
shall  be  commenced  and  prosecuted  within  tiie 
time  appointed  and  limited  by  this  act  for  bring- 
ing the  like  suits,  and  not  after,  notwithstand- 
ing the  savinff  herein  before  contained,  to  per- 
sons b|eyond  the  seas  at  the  times  their  causes 
of  action  accrued." 

C.  Lee,  for  the  plaintiff.  The  question  is, 
whether  the  act  of  limitations,  whicn  had  once 
begun  to  run  was  an  impediment  removed  by 
the  treaty? 

This  raises  another  question;  did  the  treaty 
of  peace  repeal  the  laws  of  the  several  states 
which  operated  as  legal  impediments  to  the  re- 
covery of  British  debts,  or  was  an  act  of  each 
state  necessary  for  that  purpose? 

It  may  be  conceded  without  injury  to  this 
case,  that  the  act.  of  limitations  began  to  run 
against  this  claim  before  the  war,  and  that  the 
war  did  not  suspend  its  operation,  but  that  it 
continued  to  run  in  the  same  manner  as  against 
a  person  who  is  in  the  country  at  tiie  time  the 
cause  of  action  accrues,  and  who  goes  beyond 
seas  before  the  limitation  is  complete,  or  against 
a  woman  who  was  sole  when  tne  cause  of  ac- 
tion accrued,  and  who  married  within  the  five 
years. 

The  plea  of  limitations  can  defeat  the  rem- 
edy oniy.  The  debt  remains.  But  if  the  bar 
hs^d  been  complete,  yet  it  was  for  ever  removed 
by  the  treaty. 

This  was  a  bona  fide  debt,  contracted  before 
the  treaty,  and  the  act  of  limitations  is  a  legal 
impediment  which  it  is  endeavored  to  oppose 
to  its  recovery.  But  the  *trea<^  aays  [^457 
that  the  creditor  shall  meet  with  no  legal  im- 
pediment; and  the  oonetitiitioii  el  the  United 
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States  declares  the  treaty  to  be  the  supreme  law 
of  the  land.  The  act  of  limitations,  therefore, 
must  yield  to  the  treaty. 

In  the  case  of  Waa^e  v,  Hylton,  3  Dall.  199, 
this  court,  upon  very  solemn  argument,  decided, 
that  the  treaty  not  only  repealed  all  the  state 
laws  which  operated  as  impediments,  but  nul- 
lified all  acts  done,  and  all  rights  acquired^  un- 
der such  laws,  which  tended  to  obstruct  the 
creditor's  right  of  recovery. 

Similar  adjudications  were  also  made  in  the 
cases  of  Hamilton  v,  Eaton,  in  1796,  by  Ch.  J. 
Ellsworth  and  Judge  Sitgreaves,  in  North  Caro- 
lina. Pa^fe  V,  Pendleton,  in  1793,  by  Chancel- 
lor Wythe,  Wythe*s  Reports,  127,  and  by  this 
court  in  The  State  of  Oeorgia  v.  Brailsford,  3 
Dall.  1. 

The  second  article  of  the  convention  of  1802, 
between  the  United  States  and  Qreat  Britain, 
Laws  U.  S.  vol.  6,  Appendix,  49,  was  produced 
b^  the  difference  of  opinion  at  the  board  of  com- 
missioners for  carrying  into  effect  the  sixth  arti- 
cle of  the  treaty  of  1794.  The  ideas  of  the  Unit- 
ed States,  as  to  the  effect  of  the  treaty  in  re- 
moving all  impediments  arising  from  legislative 
acts,  are  expressed  in  the  answer  to  Cunning- 
ham's claim,  in  page  61,  of  the  printed  report 
of  the  proceedings  of  the  board. 

The  basis  of  the  convention  was  the  Ameri- 
can construction  of  the  sixth  article  of  the 
treaty  of  1794.  A  sum  of  600,0002.  sterling  was 
stipulated  to  be  paid  by  the  United  Stat^  for 
all  losses  under  the  sixth  article  of  the  treaty 
of  1794,  and  the  creditors  were  to  recover  from 
their  debtors  whatever  they  could  in  the  ordi- 
nary course  of  justice;  all  legislative  impedi- 
ments having  been  removed  by  the  treaty  of 
peace,  which  is  recognized  and  confirmed  by  the 
convention. 

458*]  "March  4.  The  Court  ordered  the  fol- 
lowing opinion  to  be  certified  to  the  circuit 
court. 

Upon  the  question,  in  this  case,  referred  to 
this  court  from  tne  circuit  court,  it  is  consid- 
ered bv  this  court  that  the  said  act  of  limita- 
tions IS  not  a  bar  to  the  plaintiff's  demand  on 
the  said  note ;  and  this  court  is  of  opinion,  that 
the  length  of  time  from  the  giving  the  note  to 
the  commencement  of  the  war,  in  1775,  not  be- 
ing sufficient  to  bar  the  demand  on  the  said 
note,  according  to  the  said  act  of  assembly,  the 
treaty  of  peace  between  Qreat  Britain  and  the 
United  States,  of  1783,  does  not  admit  of  add- 
ing the  time  previous  to  the  war,  to  any  time 
subsequent  to  the  treaty,  in  order  to  make  a  bar : 
and  is  also  of  opinion,  that  the  agent  merely  for 
collecting  debts,  mentioned  and  described  in  the 
said  state  of  facts,  is  not  to  be  considered  as  a 
factor  within  the  meaning  of  the  said  act  of  as- 
sembly, so  as  to  bring  the  case  within  the  pro- 
viso of  said  act. 

By  this  the  court  is  not  to  be  understood  as 
giving  an  opinion  on  the  construction  of  the 
note,  as  to  tne  time  of  payment. 


WILLIAM  MALEY  v.  JARED  SHATTUOK. 


The  commander  of  a  United  States  ship  of  war. 
If  he  seizes  a  vessel  on  the  high  neas  without  prob- 
able caase,  is  liable  to  make  restitution  in  vaiae^ 
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with  damages  and  costs,  even  although  the 
is  taken  out  of  his  possession  by  a  superior  force: 
and  the  owner  is  not  boand  to  resort  to  the  recap- 
tor,  but  mav  abandon,  and  hold  the  original  captor 
liable  for  the  whole  loss. 

A  foreign  sentence  of  condemnation  as  good 
prize,  is  not  conclasive  evidence  that  the  l^gal  HtJ* 
to  the  property  was  not  in  a  subject  of  a  neatral 
nation. 

ON  the  20th  of  August,  1804,  Jared  Shattnck 
exhibited  his  libel  in  the  district  court  of 
the  United  States,  for  the  district  of  Pennsylva- 
nia, in  the  following  form:^ 

*To  the  Honorable  Richard  Peters,  [*459 
Esq.,  judge  of  the  district  court  of  the  IJnited 
States,  in  and  for  the  district  of  Pennsylvania. 

The  libel  of  Jared  Shattuck,  merchant,  most 
respectfully  showeth, 

That  your  libellant,  being  a  subject  of  his 
majesty  the  King  of  Denmark,  some  time  in  or 
about  the  beginning  of  the  month  of  May,  in 
the  ^ear  of  our  Lord  1800,  at  St.  Thomas,  one 
of  his  said  majesty's  West  India  islands,  loaded 
a  certain  schooner  or  vessel  called  the  Mereator, 
being  an  unarmed  merchantman,  fitted  out  at 
St.  Thomas  aforesaid,  for  trade  only,  and  being 
then  and  there  bona  fide  the  property  of  your 
libellant,  with  a  cargo  of  merchandise,  consist- 
ing of  provisions,  wines  and  dry  goods,  for  the 
sole  and  bona  fide  account  of  your  libellant, 
said  cargo  amounting  to  13,920  dollars,  or  there- 
abouts, on  a  voyage  to  Jacmel  and  Port  Repub- 
lican, in  the  island  of  St.  Domingo,  which  be 
consigned  to  Toussaint  Lucas,  also  a  Danish 
subject,   then   and   there  master   of  the   said 
schooner  Mereator,  who  was  instructed  by  your 
libellant  to  dispose  of  the  said  cargo  at  Jaonel 
or  Port  Republican  aforesaid,  to  the  best  ad- 
vantage, for  account  of  your  libellant,  invest 
the  proceeds  in  coffee  of  good  quality,  and  re- 
turn therewith  to  the  said  island  of  St.  Thomas.. 
And  your  libellant  further  saith,  that  on  or 
about  the  6th  day  of  the  said  month  of  May, 
the    said  Toussaint  Lucas  sailed  in  the  said 
schooner  from  tne  said  island  of  St.  Thomas, 
upon  the  said  voyage,  for  Jacmel   and   Port 
Republican,  having  on  board  the    said    earso, 
and  also  a  private  adventure  belonging  to  the 
said  Toussaint  Lucas,  together  wiui  all  such 
necessary  papers  and  documents,  for  ascertain- 
ing the  property  and  neutrality  of  the  said  ves- 
sel and  her  cargo  as  are  usually  carried  by  ves- 
sels belonging  to  Danish   subjects;    and  pro- 
ceeded on  his  said  voyage  until  on  or  about  the 
14th  day  of  the  said  month  of  May,  when,  in 
endeavoring  to  enter  the  said  port  of  Jacmel, 
the  said  scnooner  Mereator  was  met  with  by  a 
certain  sdiooner,  called  the  Experiment,  a  pub- 
lic armed  vessel  belonging  to  the  government 
of  the   United   States  of  America,  and   com- 
manded by  William  Maley,  a  lieutenant  in  the 
navy  of  the  said  United  States,  who  unlawfully, 
and  in  violation  of  the  law  of  nations,  took  pos- 
session of  the  said  schooner  Mereator,  and  put 
*on  board  of  her  a  prize-master,  and   [*460 
four  seamen,   who   carried  the  said   schooner 
Mereator,  and  her  cargo,  to  places  unknown  to 
your  libellant.    And  so  it  is,  may  it  please  your     J 

1. — As  there  are  so  few  forms  of  admiralty  pro- 
ceedings In  print,  It  is  hoped  that  a  recital  of  s 
considerable  part  of  the  record  in  this  case  will  be 
acceptable  to  the  profession ;  narticalarly  as  it  is 
not  a  libel  in  rem,  but  for  rMtitotion  In  value,  f6r 
not  bringing  in  the  vessel  and  cargo  ft>r  adjodica- 
ti<Nii. 
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honor,  that  neither  the  said  William  Maley,  nor 
any  person  or  persons  acting  under  him,  have 
brought  the  said  schooner  Mercator,  or  her 
oargo,  to  legal  adjudication  in  any  court  of  the 
United  States,  having  admiralty  jurisdiction. 

To  the  end,  therefore,  that  complete  justice 
may  be  done  te  your  libellant  in  the  premises, 
ma^  it  please  your  honor  to  direct  a  monition 
to  issue  out  of  this  honorable  court,  directed  to 
said  William  Maley,  Esq.,  commanding  him 
forthwith  to  proceed  in  diie  form  in  this  hon- 
orable court,  against  the  said  schooner  Merca- 
tor,  and  her  cargo,  in  order  te  obtain  a  legal 
adjudication  of  the  same  in  due  course  of  ad- 
miralty proceedings,  or  in  default  thereof,  te 
appear  before  your  honor,  at  such  time  and 
place  as  to  your  honor  shall  seem  fit,  to  answer 
your  libellant  in  the  premises,  and  show  cause 
why,  by  the  said  honorable  court's  final  sen- 
tence and  decree,  he  shall  not  be  adjudged  to 
make  restitution  in  value,  and  pay  to  your  li- 
bellant the  whole  amoimt  of  his  loss  aforesaid, 
with  full  damages  and  coste,  and  that  such 
further  justice  may  be  done  to  your  libellant 
in  the  premises,  as  to  this  honorable  court 
shall  ever  seem  meet,  and  your  libellant  shall 
ever  pray,  Ac.       Pbteb  S.  Duponceau, 

For  the  libellant. 

To  this  libel  Maley  appeared,^  and  filed  the 
protest  following: 

To  t^e  Honorable  Richard  Peters,  Esq., 
judge  of  the  district  court  of  the  United 
States,  in  and  for  the  district  of  Pennsylvania. 

The  protest  of  William  Maley,  Esq.,  late 
commander  of  the  schooner  Experiment,  a  pub- 
lic armed  vessel  of  the  United  Stetes  of 
America,  appearing  here  in  court,  to  avoid 
all,  and  all  manner  of  contempt,  contumacy 
461*]  and  *default,  under  this  his  protest, 
against  the  libel  f^ed  by  Jared  Shattudc, 
merchant. 

This  protestent,  saving  and  reserving  to 
himself  all,  and  all  manner  of  exception  to  the 
manifest  uncertainties,  imperfections  and  in- 
suiticiencies,  in  the  said  libel  contained,  and 
protesting  that  he  ought  not,  in  any  wise,  to  be 
required  to  appear  thereto,  or  to  proceed 
against  the  schooner  Mercator,  and  her  cargo, 
as  is  therein  prayed,  nevertheless,  for  the  rea- 
sons aforesaid,  and  as  cause  why  the  said  libel 
should  be  dismissed  without  further  appear- 
ance or  answer,  avers,  propounds  and  says. 

That  true  it  is  that  the  skid  protestant,  while 
commanding  the  said  schooner  Experiment,  a 
public  armed  vessel  of  the  United  States  of 
America,  under  a  lawful  commission  and  au- 
thority from  the  government  of  the  said  Unit- 
ed Stetes  of  America,  did,  on  or  about  the  15th 
day  of  May,  1800,  meet  on  the  high  seas,  and 
take  possession  of  the  said  schooner  called  the 
Mercator,  in  the  said  libel  mentioned,  and  put 
on  board  an  officer  and  four  seamen.  But  this 
protestant  denies  that  by  so  doing,  he  acted 
unlawfully  and  in  violation  of  the  law  of  na- 
tions; for  he  avers,  propounds,  and  says,  that 
since  the  passing  of  the  act  of  the  said  United 
States  of  America,  entitled  "An  act  further  to 
suspend  the  commercial  intercourse  between 
the  United  Stetes  and  France,  and  the  depend- 


1. — It  does  not  appear  that  a  monition  Issued. 
Hie  appearance  of  Maiey  seems,  by  the  record,  to 
have  been  voluntary. 
Cranch  3. 


encies  thereof,"  and  before  the  said  15th  day  of 
May,  1800,  that  is  to  say,  on  the  day 

of  ,  in  the  year  1799,  the  said  schooner, 

called  the  ^creator,  being  an  American  regis- 
tered vessel,  owned,  hired  and  employed  by  a 
person  or  persons  resident  within  the  said 
United  Stetes,  or  by  citizens  thereof,  resident 
elsewhere,  sailed  and  departed  from  the  port  of 
Baltimore,  within  the  said  United  Stetes,  and 
at  the  time  of  her  being  met  and  teken  posses- 
sion of  by  this  protestuit  as  aforesaid,  and  be- 
fore her  return  within  the  ^d  United  Stetes, 
was  proceeding  directly,  or  from  some  interme- 
diate port  or  place,  to  Jacmel,  a  port  or  place 
within  the  island  of  St.  Domingo,  within  the 
territory  or  dependencies  of  the  French  repub* 
lie.  And  this  protestant  further  avers,  pro- 
pounds and  says,  that  at  the  time  of  his  meet- 
ing and  teking  possession  of  the  said  schooner 
Mercator  as  aforesaid,  she  was  steering  a  direct 
course  for  the  said  port  of  Jacmel,  and  not  for 
Port-au-Prince,  whereas  the  letter  of  instruc- 
tions *from  the  said  Jared  Shattuck,  [*462 
the  libellant,  and  all  the  other  papers  exhibited 
to  this  protestent,  by  Toussaint  Lucas,  the 
master  of  the  said  schooner  Mercator,  or  foimd 
on  board  thereof,  falsely,  fraudulently,  and  col- 
orably  represented  and  declared,  among  other 
things,  that  the  said  schooner  was  bo\md  on  a 
voyage  from  the  island  of  St.  Thomas  to  Port- 
au-Prince,  a  place  then  in  the  power  and  pos- 
session of  the  British  troops,  and  not  within 
the  territory  or  dependencies  of  the  French  Re- 
public. And  this  protestent  further  avers,  pro- 
poimds,  and  says,  that  at  the  time  of  his  meet- 
ing and  taking  possession  of  the  said  schooner 
Mercator  as  aforesaid,  the  master  thereof  ap- 
peared to  be  a  Frenchman,  (although  this  pro- 
testant has  since  heardj  but  does  not  admit, 
that  he  is  an  Itelian,)  and  the  crew  consisted 
chiefly  of  Portuguese  and  Italians;  nor  was 
there  then,  nor  at  any  time  before,  or  since, 
exhibited  to  this  protestant,  any  burgher's  brief 
or  briefs,  or  other  evidence  whatsoever,  that 
the  said  master,  or  orew,  or  any  part  thereof, 
had  become  burghers  of  the  said  island  of  St. 
Thomas,  or  were  otherwise  naturalized  subjects 
of  the  King  of  Denmark,  without  which  this 
protestent  avers,  that  the  said  master  and  crew 
could  not  lawfiilly  command  and  navigate  a 
Danish  vessel,  according  to  the  laws  and  usages 
of  Denmark.  And  this  protestant  further  avers, 
propounds,  and  says,  that  the  said  Jared  Shat- 
tuck, the  libellant,  alleging  himself  to  be  the 
owner  of  the  said  schooner  Mercator,  and  her 
cargo,  and  to  be  a  burgher  of  the  island  of  St. 
Thomas,  (neither  of  which  allegations  is  admit- 
ted by  this  protestent,)  was  born  in  the  stete  of 
Connecticut,  one  of  the  United  Stetes  afore- 
said, nor  did  it  satisfactorily  appear  to  this 
protestent,  (considering  the  many  other  proofs 
and  causes  of  suspicion  to  the  contrary,)  at  the 
time  of  his  meeting  and  teking  possession  of  the 
said  schooner  Mercator  as  aforesaid,nor  has  it  so 
appeared  at  any  time  since,  that  the  said  Jared 
Shattuck,  the  libellant,  had,  by  any  lawful  act 
of  expatriation,  or  otherwise,  at  any  time,  be- 
come a  subject  or  citizen  of  any  other  govern- 
ment or  nation,  and  ceased  to  be  a  citizen  of 
the  said  United  Stetes,  owing  fidelity  and  alle- 
giance thereunto;  but  admitting  it  to  be  true 
that  the  said  Jared  Shattuck,  the  libellant,  was 
an  inhabitent  of  the  said  is}apd  of  St.  Thomas, 
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this  protestant  did  then,  and  does  still,  verily 
believe,  that  the  said  Jared  Shattuck  had  re- 
463*]  paired  to  the  *8aid  island  of  St.  Thomas, 
or  remained  there,  for  the  purpose  of  carrying 
on  an  illicit  and  clandestine  commerce  with 
ports  and  places  within  the  territorv  and  de- 
pendencies of  the  French  Republic,  during  the 
nosUlities  which  were  then  waged  between  the 
United  States  and  the  French  Republic,  and 
also  between  the  King  of  Qreat  Britain  and  the 
said  French  Republic.  And  this  protestant  fur- 
ther avers,  propouni^s,  and  sa^s,  that  believing, 
from  all  the  appearances,  circumstances,  and 
reasonable  and  just  causes  of  suspicion,  herein 
before  averred  and  propounded,  touching  the 
original  American  character  of  the  said  schooner 
Mercator,  the  voyage  on  which  she  was  actu- 
ally proceeding,  the  false  destination  declared 
ftnd  represented  in  the  said  letter  of  instruc- 
tions, and  otiier  papers  exhibited  and  found  on 
board,  the  description  of  the  master  and  crew, 
and  the  birthplace  and  original  allegiance  of 
the  said  Jared  Shattuck,  the  libellant,  that  the 
said  schooner  Mercator  was  a  registered  vessel 
of  the  said  United  States,  voluntarily  carried  or 
suffered  to  proceed  to  a  French  port  or  place  as 
aforesaid,  and  to  be  employed  as  aforesaid,  con- 
trary to  the  intent,  and  in  defiance  of  the  pro- 
hibitions of  the  said  of  the  Ck>ngress  of  the 
United  States,  entitled  ''An  act  further  to  sus- 
pend the  commercial  intercourse  between  the 
United  States  and  France,  and  the  dependen- 
cies thereof."  This  protestant,  in  obedience  to 
the  said  act  of  Congress,  and  to  his  official  in- 
structions, took  possession  of  the  said  schooner 
as  aforesaid,  witn  a  view  to  such  further  exam- 
ination and  proceedings  as  the  law  of  nations, 
and  the  laws  of  the  United  States,  should  war- 
lant,  justify,  and  require.  But  this  protestant 
avers  that  such  possession  was  taken  lawfully, 
upon  the  just  and  reasonable  causes,  motives 
and  designs  aforesaid,  and  with  the  utmost  care, 
caution  and  solicitude,  that  the  said  schooner 
Mercator,  and  her  cargo,  should  thereby  suffer 
no  injury,  damage  or  spoliation;  and  that  the 
real  national  character,  ana.  the  real  commer- 
cial objects  of  the  said  schooner  Mercator,  of 
her  pretended  owner,  and  of  the  said  master 
and  crew,  while  prosecuting  her  said  voyage, 
should  be  more  fully  eicamined,  and  satisfacto- 
rily ascertained,  without  any  unnecessary  de- 
tention or  delay.  This  protestant,  at  the  time 
of  placing  on  board  of  toe  said  schooner  Merca- 
tor, an  officer  and  four  seamen  as  aforesaid,  did 
not  remove,  nor  take  therefrom,  the  said  mas- 
ter and  crew  of  the  said  schooner  Mercator, 
464*]  or  any  of  *them,  nor  remove,  take  away, 
cancel  or  destroy  any  of  the  papers  and  docu- 
ments of  said  schooner  Mercator,  and  her 
cargo,  but  ordered  the  officer,  so  put  on  board 
of  uie  said  schooner,  having  on  board  her  said 
master  and  crew,  and  all  the  documents  and 
papers  of  the  said  schooner  and  cargo,  to  make 
the  best  of  his  way  to  Cape  Francois,  there  to 
deliver  all  his  letters  to  Silas  Talbot,  £s<^.,  then 
commodore  and  commander  of  the  public  ves- 
sels of  the  said  United  States,  upon  that  sta- 
tion, and  to  wait  the  orders  of  the  said  Silas 
Talbot,  with  express  instructions,  also,  to  pay 
particular  attention  to  every  thing  bekmging  to 
the  said  schooner  Mercator,  and  her  cargo,  see- 
ing that  nothing  should  go  to  waste,  ajia  to  de- 
liver the  said  8<mpoper  to  the  said  master  there- 
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of,  if  the  said  Silas  Talbot,  commodore  and  com- 
mander as  aforesaid,  should  clear  her.  And 
this  respondent  further  avers,  propounds,  and 
says,  that  in  a  short  time,  not  exceeding  the 
space  of  six  hours, .  or  thereabouts,  after  the 
said  schooner  Mercator  had  parted  from  the 
said  schooner  Experiment,  destined  for  Gape 
Francois,  as  aforesaid,  under  the  orders  afore- 
said, the  said  schooner  Mercator  was  captured 
on  the  high  seas,  as  prize,  by  a  British  private 
armed  vessel  of  war,  called  the  General  Simooe, 
commanded  by  Joseph  Duval,  who  thereupon 
forcibly  took  the  said  schooner  Mercator  and 
her  cargo  from  and  out  of  the  possessicMi,  care, 
custody  and  control,  as  well  of  the  said  master 
and  crew  of  the  said  schooner  Mercator,  as  of 
the  said  officer  and  men  who  had  be^m  put  on 
board  of  her  as  aforesaid,  by  this  protestant, 
and  who  were,  thereupon,  taken  out  of  and 
removed  from  the  said  schooner  Mercator,  into 
and  on  board  of  the  said  British  privateer;  and 
the  said  schooner  Mercator  and  ner  cargo  sent 
to  the  island  of  Jamaica,  under  the  charge  oi  a 

Srize-master  and  men  belonging  to  the  said 
>ritish  privateer,  without  the  assent^  conniv- 
ance, assistance,  negligence,  or  fault,  whatso- 
ever, of  this  protestant,  or  of  the  officer  and 
men  whom  he  had  put  on  board  of  the  said 
schooner  Mercator  as  aforesaid,  for  the  causes, 
and  with  the  iivtentions,  aforesaid.  And  this 
protestant  further  avers,  propounds  and  says, 
that  the  said  sohooner  Mercator  and  cargo^  be- 
ing so  as  aforesaid  captured  on  the  high  seas, 
as  prize,  and  sent  to  the  said  island  of  Jamaica, 
by  the  said  British  privateer,  a  lib^,  in  doe 
form  of  law  was  exhibited  and  filed  by  the  said 
captors,  in  the  court  of  vice-admiral^,  lawfully 
established  in  the  *said  island  of  Ja-  [*465 
maica,  (being  a  court  of  competent  jurisdiction 
in  all  matters  of  prize,)  ailing  and  charging 
that  the  said  schooner  Mercator  and  ca^o  were 
the  property  of  France,  or  of  the  King  of 
Spain,  or  of  some  person  or  persons  bein^  sub- 
jects of  France,  or  of  the  King  of  Spain,  or 
inhabiting  within  some  of  the  territories  of 
France,  or  of  the  King  of  Spain,  and  were 
good  and  lawful  prize,  inasmuch  as  hostility 
and  war  then  notoriously  subsisted  between  the 
King  of  Great  Britain,  on  the  one  part,  and  the 
said  French  Republic  and  the  King  of  Spain, 
on  the  other  part;  and  thereupon  the  said  cap- 
tors, in  their  said  libel,  prayed  that  the  said 
schooner  Mercator  and  ner  cargo  might  be 
adjudged  lawful  prize,  and  be  confiscated  and 
condemned.    And  this  protestant  further  avers, 

Sropounds  and  says,  that,  notwithstanding  the 
enial  of  the  said  Jared  Shattuck,  in  his  said 
libel  contained,  he,  the  said  Jared  Shattudc, 
received  speedy  and  full  notice  thai  the  said 
schooner  Mercator  and  her  cargo  were  cap- 
tured as  prize,  and  sent  into  the  said  island  of 
Jamaica  as  aforesaid,  and  there  prosecuted  by 
the  said  captors  as  prize,  in  manner  aforesaid; 
and,  thereupon,  a  daim  was  exhibited,  and  a 
defense  made,  by  and  for  the  said  Jared  Shai- 
tuck,  the  alleged  owner  of  the  said  sohooiier 
Mercaior,  and  her  earj^.  And  upon  hearing 
of  the  parties,  b^  their  respective  advocates, 
and  upon  examining  all  the  ship's  papers  and 
documents,  together  with  other  evidence  aad 
proofs  in  the  cause,  the  judge  of  the  said  court 
of  vioe-admiralty  was  pleaMd  to  adjudge  and 
decree,  thsft  the  said  seheoner  Mercator,  and 

Craoidi  8. 


1806 


Malst  v.  Shattuok. 


465 


her  goieral  cargo,  were  good  and  lawful  prize, 
and  did  therefore  adju^;e,  order  and  decree, 
that  the  same  be  condemned  and  confiscated  to 
the  use  of  the  said  captors,  &c.  From  which 
sentence  the  said  Jared  Shattudc,  the  libellant, 
prayed  leave  to  appeal,  which  was  granted, 
^ut  this  protestant  avers,  that  this  appeal  has 
not  been  duly  prosecuted  by  the  said  Jared 
Shattuck,  but  has  been  altogether  waived  and 
abandoned. 

And  this  protestant  further  avers,  &c.,  that 
at  the  time  of  the  capture  of  the  said  schooner 
and  carffo,  by  the  British  privateer  as  aforesaid, 
and  at  uie  time  of  the  libel  and  of  the  condem- 
nation, and  of  the  appeal  as  aforesaid,  peace 
and  amity  notoriously  subsisted  between  the 
United  States  of  America  and  the  King  of  Great 
Britain  and  the  King  of  Denmark ;  and  also  be- 
466*]  tween  *the  said  King  of  Great  Britain 
and  the  King  of  Denmark,  and  their  respective 
dtizens  and  subjects:  and,  therefore,  this  prot- 
estant avers,  that  if  the  allegations  contained 
in  tiie  libel  of  the  said  Jared  Shattuck  had  been 
true,  sentence  of  condemnation  and  confiscation, 
as  prize,  could  not,  and  would  not,  have  been 
pronounced  as  aforesaid,  against  the  said 
schooner  Mercator,  and  her  cargo,  by  the  said 
oourt  of  vice-admiralty,  having  competent  ju- 
risdiction upon  all  matters  of  prize,  as  afore- 
said, and  therein  proceeding  according  to  the 
law  of  nations  and  the  faith  of  treaties. 

Wherefore,  this  protestant  prays  that  the  said 
libel  may  be  dismissed  with  costs,  &c. 

A.  J.  Dallas,  for  the  protestant. 

The  replication  of  Shattudc  was  as  follows: 

To  the  Honorable  Richard  Peters,  Esq.,  jud^ 
of  the  district  court  of  the  United  States,  m 
and  for  the  district  of  Pennsylvania. 

In  the  case  of  the  schooner  Mercator,  and  her 
eargo,  Toussaint  Lucas,  master. 

The  replication  of  Jared  Shattuck,  late  owner 
of  the  said  schooner  Mercator,  and  her  cargo,  to 
the  protest  of  William  Maley,  Esq.,  late  com* 
mander  of  the  public  armed  sch<x>ner  of  the 
United  States,  Experiment. 

This  replicant,  not  confessing  or  acknowledg- 
ing any  of  the  facts,  matters  and  things,  by  the 
said  William  Maley,  in  and  by  his  said  pro- 
test set  forth,  propounded  and  alleged,  and  also 
saving  and  reserving  to  himself  all,  and  all  man- 
ner of  exception  to  the  manifold  uncertainties 
and  insufficiencies  in  the  said  protest  contained, 
and  to  the  informality  thereof,  and  protesting 
on  his  part,  that  the  said  William  Maley  ought 
to  have  appeared  absolutely  and  not  under  pro- 
test, and  made  direct  answer,  upon  oath  or  af- 
flnnation,  to  the  charges  in  this  replicant's  libel 
contained,  or  to  so  much  thereof  as  he  has  been 
advised  to  be  material  for  him  to  reply  unto; 
doth  aver,  allege,  propound  and  say,  that  this 
467*]  replicant  was  bom  in  •the  state  of  Con- 
necticut, in  the  year  1774,  and  when  he  was  be- 
tween fifteen  and  sixteen  years  of  age,  viz., 
about  the  end  of  1789,  or  beginning  of  1790, 
the  United  States  then  being  at  peace  with  all 
the  world,  he  migp*ated  to  the  island  of  St. 
Thomas,  one  of  tte  dominions  of  the  King  of 
Denmark  and  Norway,  with  a  view  to  settle 
and  establish  his  permanent  residence  in  that 
island.  That  he  served  his  apprenticeship  there, 
with  a  mercantile  house,  for  about  six  years, 
and,  from  his  first  arrival,  has  constantly  and 
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permanently  resided,  and  now  continues  to  re- 
side, there.  That  on  the  10th  of  April,  1797, 
the  United  States  being  still  at  peace  with  all 
the  world,  he  became  a  naturalized  Danish  sub- 
ject, and  burgher  of  the  said  island,  and  shortly 
afterwards  intermarried  with  an  inhabitant  of 
that  place,  by  whom  he  has  several  children, 
all  living  in  that  island.  That  he  did  acquire, 
and  now  holds  real  estate  there,  and  is  there 
permanently  settled  and  established,  and  car- 
ries on  the  trade  and  business  of  a  merchant. 

The  replication  then  goes  on  to  deny  tha4;  he 
went  or  remained  there  for  the  purpose  of  illicit 
trade.  It  avers,  thai  during  the  war  between 
France  and  Great  Britain,  which  terminated  by 
the  treaty  of  Amiens,  he  was  largely  concerned 
in  trade,  at  and  from  St.  Thomas  to  foreign 
ports,  and  had  a  number  of  vessels  navigating 
under  the  Danish  fiag  in  the  West  India  seas. 
That  several  of  his  vessels  were  taken  as  well 
by  British  as  French  cruisers,  carried  into  their 
respective  islands,  and  there  acquitted,  and  his 
neutral  character,  and  that  of  his  property,  was 
acknowledged  by  the  tribunals  of  both  nations. 

That  in  May,  1800,  he  loaded  the  Mercator, 
as  mentioned  in  his  libel,  and  sent  her  on  a  voy- 
age to  St.  Domingo,  consigned  to  the  said  Tous- 
saint Lucas,  who  was  also  a  bona  fide  subject. 
That  the  original  destination  of  the  vessel  was 
for  Port-au-Prince,  tilias  Port  Republican,  a 
place  then  in  the  power,  and  under  the  dominion 
of  the  negro  General  Toussaint,  not  of  the 
British  troops,  as  stated  in  Maley's  protest. 
That  at  that  time  commerce  was  lawfully  car- 
ried on  between  the  United  States  and  ports  of 
St.  Domingo,  which  were  in  the  power  of  Gen- 
eral Toussaint.  That  on  the  3d  of  May,  1800, 
he  gave  *  written  instructions  to  Lucas  [*468 
to  proceed  with  his  vessel  to  Port-au-Prince, 
but  as  she  was  ready  to  sail,  he  was  iniormed 
that  the  forces  of  General  Toussaint  had  taken 
Jacmel  from  €reneral  Ri«i,ud,  who  held  for  the 
French  Republic  That  Jacmel  is  a  port  of  the 
island  of  St.  Domingo,  which  lies  between  the 
island  of  St.  Thomas  and  Port-au-Prince,  and 
is  in  the  way  between  the  former  and  the  laUer. 
That  the  distance  from  Jacmel  to  Port-au-Prince 
is  by  land  only  between  thirty  and  forty  miles, 
but  by  sea  upwards  of  one  hundred  leagues. 
That  conceiving  it  to  be  advantageous  to  try  the 
market  at  Jacmel,  before  proceeding  to  Port-au- 
Prince,  he  gave  verbal  directions  to  Lucas  for 
that  purpose. 

It  denies  that  anv  thing  false  or  colorable 
was  intended,  and  that  any  of  the  Mercator's 
papers  were  false  or  colorable,  and  that  he  gave 
any  orders  to  Lucas  to  deny  or  conceal  his  in- 
tention of  going  into  Jacmel. 

It  admits,  that  after  t^e  passage  of  the  act  of 
Congress,  '^further  to  suspend,"  Ac,  and  before 
the  15th  of  May,  1800,  the  Mercator  was  an 
American  r^stered  vessel,  owned  by  a  citizen 
of  the  United  States,  and  sailed  from  Baltimore, 
but  denies,  that  when  taken  by  Maley,  she  was 
navigating  contrary  to  the  laws  of  the  United 
States. 

It  avers,  that  on  the  26th  of  November,  1799, 
he  purchased  her  bona  fide  at  St.  Thomas,  for 
the  sum  of  8,600  dollars,  whidi  he  had  actually 
paid  and  took  a  bill  of  sale,  which  was  on  board 
at  the  time  of  her  capture.  That  from  the  day 
of  purchase  until  her  capture,  he  was  bona  fide 
the  sole  owner,  and  that  no  other  person  had  any 
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interest  in  her  or  her  cargo.  That  almost  the 
whole  shipping  of  the  island  of  St.  Thomas 
consists  of  vessels  built  in  the  United  States, 
and  in  the  island  of  Bermuda,  and  brought  to 
the  former  island  for  sale. 

That  at  the  time  of  her  capture,  the  Mercator 
was  navi^ted  as  a  bona  fide  Danish  vessel,  and 
had  on  board  every  paper  and  document  which 
the  law  required  to  prove  her  neutrality;  and 
especially  that  she  had,  1st.  The  kin^s  pass- 
port, in  the  usual  form;  2d.  The  certificate  of 
measurement;  3d.  Her  muster  roll,  or  official 
list  of  her  crew;  4th.  The  bill  of  sale;  5th.  The 
469*]  burgher's  •brief  of  her  captain,  Tous- 
saint  Lucas;  6th.  Her  clearance;  7th.  The  in-' 
voice  and  bill  of  lading  of  her  cargo,  duly 
attested,  as  to  the  ownership  and  neutralitv 
thereof;  8th.  The  captain's  instructions  or  sail- 
ing orders;  and,  dth.  A  certificate,  upon  oath, 
of  several  respectable  merchants  of  tne  island, 
attesting  the  fact  of  Shattuck's  citizenship  and 
residence  in  the  island.  That  the  crew  consisted 
of  eleven  persons,  viz.,  the  master,  the  mate, 
seven  seamen,  the  cook  and  a  boy,  who  were  all 
by  birth  Italian  or  Portuguese.  That  the  mas- 
ter was  a  native  of  Leghorn,  in  Tuscany,  was  a 
Danish  subject,  and  had  resided  seven  years  in 
St.  Thomas.  That  very  few  Danish  seamen 
are  to  be  had  in  the  Danish  islands;  and  that, 
except  the  officers  of  government,  there  are 
very  few  Danes  in  the  islands  of  St.  Thomas 
and  St.  Croix,  the  inhabitants  being  chiefly  na- 
tive English  and  Americans,  with  some  French 
and  other  foreigners. 

It  denies,  that  by  the  laws  of  Denmark,  a 
vessel  cannot  be  lawfully  navigated  by  others 
than  Danish  or  naturalized  Danish  sailors,  and 
avers,  that  the  crew  may  be  subjects  of  any 
nation  whatever,  provided  that  in  time  of  war, 
not  more  than  one-third  thereof  be  native  aub- 
jects  of  one  or  other  of  the  belligerent  powers. 
It  denies  that  any  of  the  crew  of  the  Mercator 
were  subjects  of  any  of  the  belligerent  nations; 
and  that  at  the  time  of  her  capture,  there  was 
any  reasonable  cause  of  suspicion  that  she  was 
an  American  vessel  carrying  on  an  illicit  trade. 
It  submits  to  the  court,  whether  Maley  had  a 
right,  by  the  law  of  nations,  to  arrest  a  vessel 
on  the  high  seas,  sailing  under  the  protection  of 
his  Danish  majesty's  royal  passport,  under  pre- 
tense of  a  violation  of  a  mimicipal  law  of  the 
United  States. 

It  suggests  that  Maley  acted  mala  fide,  and 
ofi'ers  to  prove  that  he  was  in  the  habit  of  vio- 
lating the  law  of  nations,  and  the  instructions 
of  his  government,  with  respect  to  neutral  ves- 
sels and  property,  and  that  he  was  dismissed 
from  the  service  of  ;the  United  States,  principal- 
ly on  that  accoimt. 

With  respect  to  the  capture  by  the  British 
privateer,  it  admits  that  the  Mercator  was  so 
captured,  while  under  the  protection  of  the 
470*]  United  States  and  their  national  *flag, 
but  does  not  admit  that  it  was  without  the  con- 
nivance or  fault  of  Maley,  or  the  officer  whom 
he  put  on  board.  It  admits  the  condemnation 
as  prize;  but  avers  that  it  was  the  duty. of  the 
officer  and  men  to  have  resisted  the  capture,  and 
to  have  demanded  of  the  court  of  vice-admiral- 
ty, at  Jamaica,  restitution  of  the  vessel  and  car- 
go, on  the  ground  that  the  same  had  been  un- 
lawfullv,  and  in  violation  of  the  respect  due  to 
the  national  vessels  of  the  United  States,  and  to 
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the  flag  thereof  taken  from  the  possession,  and 
from  under  the  protection,  of  the  oommander 
of  one  of  the  public  vessels  of  war  of  the  United 
States. 

It  admits  that  Lucas  filed  a  claim  for  the  ybb- 
sel  and  cargo,  before  the  vice-admiralty  court 
at  Jamaica,  and  that  they  were  condemned  ae 
prize,  but  alleges  that  the  sentence  of  condon- 
nation  was  contrary  to  the  evidence.  It  admits 
also  t)iat  an  appeal  was  entered,  and  exhibits  an 
exemplification  of  the  proceedings.  It  denies 
that  Lucas  was  bound  to  exhibit  a  claim,  or  to 
appeal  from  the  condemnation,  and  that  Shat- 
tuck  was  bound  to  prosecute  the  appeal,  but 
avers  that  the  whole  should  have  been  done  by 
or  in  behalf  of  the  United  States,  to  whom  alone 
the  vessel  and  cargo  would  legally  have  been 
restored,  as  having  been  taken  from  their  pos- 
session, and  from  under  their  protection. 

It  avers  that  Shattuck,  as  soon  as  he  received 
notice  of  the  capture  and  condemnation,  gave 
information  thereof  to  the  Governor  General  of 
the  Danish  West  India  Islands,  and  to  Richard 
Soderstrom,  charged  with  the  consular  functions 
for  the  King  of  Denmark,  in  the  United  States, 
who  communicated  the  information,  without 
loss  of  time,  to  the  government  of  the  United 
States,  and  claimed  reparation.  That  the  gov- 
ernment of  the  Uuited  States  expressed  a  wish 
that  the  appeal  should  be  prosecuted,  in  com- 
pliance with  which  Shattuck,  vnthout  delay, 
forwarded  the  necessary  papers  to  England;  but 
when  they  arrived,  he  was  informed  by  his 
proctors  tnat  it  was  useless  to  prosecute  the  ap- 
peal, because  the  prize  money  had  been  distrib- 
uted, and  the  prize  agent  had  died  insolvent. 

*It  denies  tnat  the  vessel  and  cargo  [*471 
would  not  have  been  condemned  if  they  had 
been  really  and  bona  fide  neutral  property,  and 
avers,  that  they  really  were  such  as  stated  in 
his«  libel,  and  does  not  admit  that  he  is  preclud- 
ed by  the  sentence  of  the  court  of  vice-admiral- 
ty of  Jamaica  from  showing  the  same. 

It  concludes,  "that  for  aught  that  has  been 
said  and  alleged  by  the  said  William  Maley,  in 
his  protest  aforesaid,  this  replicant  ought  not  to 
be  precluded  ^rom  obtaining  the  benefit  of  the 
prayer  of  his  said  libel ;  he  therefore  prays,  that 
the  said  William  Maley  may,  by  the  interlocu- 
tory decree  of  this  honorable  court,  be  ordered 
to  appear  absolutely,  and  without  protest,  be- 
fore your  honor,  so  that  further  justice  may  be 
done  by  this  honorable  court  in  the  premises,  as 
to  right  shall  appertain." 

(Signed)     •  Jabed  Shattuck. 

Jared  Shattuck,  being  duly  sworn  according 
to  law,  on  his  oath  doth  say,  that  all  and  singu- 
lar the  facts,  matters  and  things,  by  him  in  the 
foregoing  replication  stated,  as  far  as  they  re- 
late to  his  own  acts,  and  matters  within  his  own 
knowledge,  are  true;  and  inasmuch  as  the  same 
relate  to  the  acts  of  others,  he  verily  believes 
them  to  be  true. 

(Signed)  Jabed  Shattuck. 

Sworn  before  me  the  26th  of  May,  1804. 
(Signed)  Righa»>  Petebs. 

The  rejoinder  of  Maley  was  as  follows: 

This  rejoinant  saving  and  reserving  to  him- 
self all,  and  all  manner  of  exception  to  the  man- 
ifold uncertainties  and  insufficiencies  in  the  said 
replication  contained,  and  not  confessing  or 
acknowledging  any  of  the  facts,  matters  and 
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ihings  by  the  said  Jared  Shattuck  in  and  by 
Ilia  said  replication  set  forth  and  alleged,  but 
denying  the  same,  saith,  that  the  facts  in 
this  rejoinant's  protest  set  forth  are  true  and 
472*]  sufficient  to  excuse  him  *from  further 
appearance  and  answer  to  the  libel  of  the  said 
•Jared  Shattuck. 
(Signed) 

A.  J.  Dallas,  for  William  Maley. 

Whereupon  it  was  adjudged,  ordered  and  de- 
creed, that  the  libel  be  dismissed  with  costs. 

From  which  decree  Shattuck  appealed  to  the 
•circuit  court. 

Upon  the  appeal,  the  circuit  court^  being  of 
opinion  that  tne  appellant  was  entitled  to  res- 
titution, with  damages  and  costs,  reversed  the 
decree  of  the  district  court,  overruled  and  re* 
jected  the  protest  of  Maley,  and  ordered  him 
to  appear  absolutely  without  protest,  before 
the  district  court,  to  whom  the  cause  was  re- 
mitted for  further  proceedings. 

In  the  district  court,  upon  the  remission  of 
the  cause,  the  following  entry  was  made: 

And  now,  to  wit,  this  9th  day  of  August, 
1805,  the  said  William  Maley,  by  Alexander 
James  Dallas,  his  proctor  aforesaid,  having 
appeared  absolutely  as  aforesaid,  comes  here 
into  court,  and  for  answer  to  the  libel  of  the 
said  Jared  Shattuck,  propounds  and  says,  that 
the  facts  by  this  respondent  in  his  said  pro- 
test set  forth  are  true,  and  to  the  intent  that 
justice  may  be  done  in  the  premises,  this  re- 
spondent prays  that  the  said  Jared  Shattuck 
may  be  called  upon  to  declare,  on  his  solemn 
oath,  to  whom,  and  when,  and  in  what  manner, 
he  paid  for  the  said  vessel  called  the  Merca- 
tor,  and  whether  the  original  American  owner 
hath  any  interest  therein,  or  in  the  restitution 
in  value,  by  the  said  libel  prayed  for;  and 
whether  any  correspondence,  and  what,  took 
place  between  the  said  Jared  Shattuck  and 
the  captain  of  the  said  vessel,  or  any  other 
person,  after  she  was  carried  into  Ja- 
maica; and  whether  any  correspondence,  and 
473*]  *what,  took  place  between  the  said 
Jared  Shattuck  and  any  persons,  and  whom, 
relative  to  the  prosecution  of  an  appeal  from 
the  decree  of  condemnation  in  Jamaica;  and 
whether  the  said  Jared  Shattuck  made  any, 
and  what  application,  and  when,  to  the  Ameri- 
can government,  relative  to  the  capture  of  the 
said  vessel  by  this  respondent,  as  aforesaid,  &c. 
A.  J.  Dallas,  for  the  respondent. 

And  thereupon  the  said  Jared  Shattuck,  un- 
der all  legal  protestations  and  reservations,  for 
replication  to  the  answer  of  William  Maley, 
above  mentioned,  saith,  that  all  and  singular 
the  facts,  matters  and  things  by  him  this  rep- 
licant in  his  libel,  and  in  his  replication  to  the 
answer  under  protest  of  the  said  William  Ma- 
ley, filed  in  this  honorable  court,  are  true. 
Without  this,  that  the  facts  by  the  said  re- 
spondent, in  his  said  answer,  under  protest 
set  forth,  are  true. 

He  therefore  humbly  prays,  that  this  honor- 
able court,  by  its  final  decree  in  this  cause, 
will  be  pleased  to  order,  adjudge  and  decree, 
that  the  said  defendant,  William  Maley,  make 
restitution  to  this  replicant  of  the  value  of 
the  schooner  Mercator,  her  rigging,  tackle,  ap- 
parel, &c,  and  of  her  cargo  at  the  time  of  her 
capture  by  the  United  States'  armed  schooner 

1.— Holden  by  Jodgt  Washington  in  Maj,  1805. 
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Experiment,  under  the  command  of  the  said 
respondent;  and  that  the  said  respondent  pay 
to  the  said  replicant  the  amount  of  the  dam- 
ages by  him  suffered,  by  reason  and  in  conse- 
quence of  the  capture  and  loss  of  the  said 
schooner  Mercator,  and  her  cargo;  the  said 
value  and  damages  to  be  inquired  of,  estimated, 
and  reported,  to  this  honorable  court  by  the 
clerk,  takinff  to  his  assistance  two  merchants, 
in  the  usual  form ;  and  that  the  said  respond- 
ent pay  the  costs  of  this  siat,  &c. 

Peter  S.  Duponceau,  proctor  for  libellant. 

The  derk  having  returned  an  estimate  of  the 
value  and  damages,  amounting  to  41,658  dol- 
lars and  67  cents,  Maley  filed  the  following  ex- 
ceptions to  that  report. 

*1.  That  the  respondent  is  charged  [*474 
with  the  expense  and  papers  and  outfits,  advan- 
ces to  manners,  provisions  and  stores  for  the 
voyage,  and  labor  of  sailors  before  the  shipping. 

2.  With  the  certificate  of  neutrality  of  prop- 
erty, duties  at  St.  Thomas,  commission- 
shipping  the  cargo,  and  insurance,  without 
proof  tuat  any  insurance  was  actually  paid. 
*  3.  With  expenses  at  Jamaica,  and  for  copies 
of  the  proceeding  in  the  court  of  admiralty, 
and  of  the  appeal  papers. 

4.  With  expenses  of  Mr.  Soderstrom. 

5.  With  too  much  interest. 

6.  That  there  was  no  proof  of  the  actual 
price  of  the  schooner  other  than  the  1x111  of  sale 
on  board. 

7.  That  there  was  no  proof  of  the  value  of 
the  cargo  other  than  the  invoice  on  board. 

In  the  district  court  judgment  was  entered, 
by  consent,  in  favor  of  the  libellant,  for  the 
amount  reported  by  the  clerk,  saving  all  excep- 
tions upon  the  appeal. 

In  the  circuit  court  the  following  answer  of 
Shattuck  to  the  exceptions  to  the  report  of  the 
clerk  was  filed. 

To  the  first  exception  he  answers,  that  these 
expenditures  of  outfits,  &c.,  made  after  the  pur- 
chase, and  after  the  sailing  of  the  vessel,  in- 
creased the  value  thereof,  and  are  properly 
charged  as  a  part  of  the  said  value. 

The  same  were  allowed  in  the  case  of  the 
Charming  Betsey;  confirmed  by  a  decree  of  this 
court,  (circuit  court,)  and  not  appealed  from. 

2d.  To  the  second  exception  he  answers, 

*1.  As  to  the  insurance,  that  it  is  a  [*475 
regular  mercantile  charge,  the  owner  being 
considered  as  his  own  insurer.  That  it  is  gen- 
erally admitted  in  mercantile  accounts.  That 
it  is  peculiarly  admissible  in  the  case  of  an  un- 
just capture  like  the  present,  however  it  might 
be  in  a  case  of  lawful  capture,  or  capture  with 
sufficient  probable  cause. 

2.  The  commission  on  shipping  is  also  a  r^- 
ular  mercantile  charge;  the  said  commission, 
the  duties  of  exportation  paid  at  St.  Thomas, 
and  the  certificate  of  neutrality,  would  have 
been  charged  on  the  goods,  had  the  vessel  ar- 
rived at  the  port  of  her  destination.  The  pres- 
ent being  a  case  of  uniust  capture,  the  respond- 
ent conceives  that  the  commissioners  would 
have  been  justified  in  allowing  to  him  all  the 
loss  of  possible  profit,  and  to  have  taken  into 
view  the  profit  which  he  could  have  made,  had 
the  vessel  arrived  at  the  port  of  her  destina- 
tion, whereas  they  have  only  indemnified  him 
for  his  actual  losses,  and  he  conceives  that  he 
ouffht  not  to  be  debarred  from  any  part  of  his 
•aid  indemnitj. 
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3d.  To  the  third  and  fourth  exceptions  he 
answers,  that  the  said  expenses  are  reasonable, 
and  the  like  were  allowea  and  confirmed  in  the 
case  of  the  Charming  Betsey, 

4th.  To  the  fifth  he  answers,  that  the  interest 
is  not  overcharged. 

6th.  To  the  sixth  and  seventh  he  answers, 
that  the  evidence  of  the  jpapers  found  on  board 
18  sufiicient  in  law,  in  prize  causes,  unless  con- 
tradicted by  other  evidence.  That  it  is  con- 
firmed in  this  case  by  the  oath  of  the  party 
contained  in  the  pleadings  in  this  cause.  And 
as  to  the  ship,  is  again  confirmed  by  the  oath 
of  the  same  party,  taken  a  second  time  on  spe- 
cial interrogatories  of  the  appellant,  William 
Maley. 

The  answer  of  Shattuck,  upon  oath,  to  the 
several  interrogatories  contained  in  the  answer 
of  Maley  to  the  libel,  stated,  that  he  purchased 
the  schooner  Mercator  at  St.  Thomas,  on  the 
26th  of  November,  1799,  of  one  John  liddel, 
of  Baltimore,  for  the  sum  of  8,500  dollars, 
476*]  *which,  at  the  time  of  purchase,  he  ac- 
tually and  bona  fide  paid  to  the  said  John  Lid- 
del  in  Spanish  milled  dollars.  That  the  orig- 
inal owner  has  not  at  present,  nor  has  had  at 
any  time  since  the  purchase  thereof  by  the  re- 
spondent, directly  or  indirectly,  by  way  of 
trust,  cover  or  otherwise,  any  interest  therein, 
nor  in  the  restitution  in  value,  or  damages 
prayed  for  in  the  libel. 

That  to  the  best  of  his  recollection,  the  said 
schooner  was  taken  by  the  British  privateer  on 
the  15th  of  May,  1800;  was  carried  into,  and 
arrived  at  Jamaica,  and  libeUed  on  the  2dd  of 
the  same  month,  and  condemned  as  lawful 
prize  on  the  28th  of  Jime  following.  That  the 
respondent  was  informed  of  the  capture  by  a 
letter  from  Lucas,  and  that  Dick,  M'Call  &  Co. 
had  taken  the  necessary  steps  to  defend  the 
property.  That  he  was  informed  afterwards, 
by  the  arrival  of  a  Mr.  Grigg,  in  the  b^^inning 
of  August,  1800,  that  the  schooner  was  con- 
demn^ and  that  an  appeal  had  been  entered* 
That  the  respondent  had  no  opportunity  of 
writing  to  Lucas  during  the  trial.  That  imme- 
diately upon  receiving  notice  of  the  condemna- 
tion, ne  applied  to  the  Commandant  General  of 
the  Danisn  West  India  islands  to  use  his  en- 
deavors to  obtidn  reparation  from  the  American 
government,  to  which  he  received  an  answer, 
(which  is  lost,)  together  with  a  letter  for  the 
Secretary  of  State  of  the  United  States,  which 
he  forwarded. 

That  being  advised  that  the  United  States 
were  the  proper  parly  to  prosecute  the  appeal 
and  fearing  tnat  his  further  interference  might 
prove  prejudicial  to  his  interest,  he  did  not 
prosecute  the  appeal  until  he  received  from  Mr. 
Soderstrom  a  copy  of  a  letter  from  the  Secre- 
tary of  State  of  the  United  States,  to  him,  dated 
the  26th  of  November,  1800,  by  which  he  under- 
stood that  the  government  of  the  United  States 
wished  him  to  prosecute  his  appeal,  in  conse- 
quence of  which  he  wrote  for  that  purpose  to 
his  correspondents  in  London,  by  whom  ne  was 
informed  that  they  had  taken  the  necessary 
steps  to  procure  a  reversal  of  the  decree  of  con- 
demnation; but  that  in  the  mean  time  the  pro- 
ceeds of  the  sales  of  the  prize  had  been  paid  to 
the  prize  captain,  who  had  died  insolvent,  so 
that  no  redress  was  finally  had. 
477*]  'On  the  29th  of  January,  1806,  the 
circuit  ooiui  affirmed  the  sentence  of  the  dis- 
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trict  court,  except  as  to  the  first  and  second 
items  in  the  report  of  the  clerk,  and  decreed  res- 
titution of  the  value  and  damages,  amounting 
to  33,244  dollars  and  67  cents,  and  costa. 

From  this  sentence  Maley  appealed  to  this 
court. 

The  libellant  also  appealed  as  to  so  much  <d 
the  sentence  as  disallowed  those  two  items  of 
the  clerk's  report. 

Breckenridge,  (Attorney  (General,)  for  the  ap- 
pellant, and  Harper,  Key  and  Ma^rUn,  for  the 
appellee. 

Argument  for  the  appellant.  • 

Two  grounds  were  taken  by  the  Attorney 
General : 

1st.  That  Maley  had  committed  no  act  tnala 
fide,  but  was  in  the  performance  of  an  author- 
ized public  duty,  and  was  therefore  justified. 

2d.  That  the  claims  to  reparation  is  without 
merit,  and  without  law. 

1.  The  act  beinff  done  in  the  execution  of  a 
public  duty,  cannot,  in  our  courts,  be  considered 
as  done  mala  fide. 

It  was  the  policy  of  the  times  to  prevent  our 
citizens,  whether  resident  here  or  abroad,  from 
trading  directly  or  indirectly  with  the  French; 
and  that  policy  ought  to  be  kept  in  view  when 
the  several  acts  of  Coi^ress  on  this  subject  are 
under  consideration.  These  acts  are  in  vol.  4, 
p.  129,  June  13th,  1798,  and  p.  244,  9th  Feb. 
1799,  and  vol.  5,  p.  15,  27th  Feb.  1800.  These 
laws  being  all  in  pari  materia,  are  to  be  taken 
into  one  view,  and  although  some  of  them  had 
expired,  yet  it  is  proper  that  they  should  be 
considered  when  deciding  upon  the  oonstmo- 
tion  of  subsequent  statutes  on  the  same  subject. 

All  the  acts  went  successivelv  to  cut  ofiT  tlM 
intercourse  more  effectually.  The  fifth  section 
of  the  act  of  February,  *1799,  author-  [*478 
izes  the  President  to  give  instructions  to  the 
commanders  of  the  public  armed  ships  to  stop^ 
examine  and  send  in  ships  suspected.  Vol.  4,  p. 
247.  This  was  goinff  a  step  further  than  the 
act  of  June,  1798,  which  dia  not  authorize  aiqr 
such  instructions. 

The  act  of  Feb.  1800  (voL  5,  p.  15,)  goes  fur- 
ther still,  and  extends  the  prohibition  of  inter- 
course to  citizens  of  the  United  States  residing 
abroad;  and  expressly  prohibits  the  island  of 
Hispaniola,  excepting  such  ports  as*  should  be 
excepted  by  the  proclamation  of  the  President. 

Under  tne  act  of  1799,  the  President  caused 
the  instructions^  of  12Ui  of  March,  1799,  to 
be  issued  to  the  commanders  of  the  public 
armed  vessels  of  the  United  States,  bv  which 
their  attrition  was  particularly  called  to  the 
practice  of  covering  the  illicit  trade  under  the 
banish  fiag.  The  direction  not  to  injure  or 
harass  the  fair,  neutral  commerce,  implies  a 
right  to  stop  and  examine;  and  if,  upon 
such  examination,  they  should  have  reason- 
able cause  to  suspect  that  the  vessel  was  en- 
gaged in  violating  the  law,  the  instructions, 
as  well  as  the  law,  required  them  to  seize 
and  send  her  in  for  adjudication.  There 
was,  therefore,  a  clear  right  (at  lea«t  a  right 
which  our  courts  cannot  deny)  to  detain  the 
vessel  a  reasonable  time  for  examination^  and 
if  it  was  a  doubtful  case,  to  send  her  for  further 
examination  to  the  commanding  <^Soer  on  that 
station. 


1. — See  theee  Instructions  at  lenath.  dtsd  In  tbt 
case  of  Bm'fmt  «.  Little,  2  Craach,  171. 
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That  then  was  probable  eaoBe  sufficient  to 
foBtitj  such  a  measure,  (however  it  might  be  in 
Sk  case  of  actual  seizure,  and  sending  in  for  ad- 
judication.)   can  scarcely  be  doubted. 

1.  Shattuok  was  a  native  American  citizen, 
vesident  in  a  place  respected  by  our  govern- 
■tent.  The  certificate  of  the  merchants  of  St. 
Thomas,  respecting  his  burghership,  naturally 
led  to  suspicion.  It  appears,  by  the  letters  in 
the  record,  that  although  his  neutrality  had 
been  respected  in  Tortola,  yet  it  had  not  been 
respectea  in  Jamaica. 

4L79*]  *2.  The  vessel  was  known  to  have 
been  built  in  the  United  States  and  to  have 
lately  belonged  to  American  citizens.  She  had 
sailed  from  Baltimore  after  the  passing  of  the 
act  of  Congress. 

3.  The  ship's  papers  showed  her  destination 
to  be  to  Port-au-Frince,  a  place  not  prohibited; 
but  she  was  stopped  as  she  was  entering  Jac- 
mel,  a  forbidden  port. 

An  attempt  is  made  to  account  for  this,  by 
Terbal  orders,  but  there  is  no  proof  of  them; 
and  it  does  not  appear  that  Lieut.  Mal^  was 
informed  of  such  orders  at  the  time  of  the  de- 
tention, nor  of  the  fact  that  Toussaint  had  pos- 
session of  the  place. 

But  if  Maley  had  known  of  the  verbal  orders, 
the  reason  assigned  by  Shattuck  for  those  or- 
ders, was,  in  itself,  a  strong  gp-ound  of  suspi- 
cion. The  reason  was,  that  he  had  heard  that 
Toussaint  had  possession  of  Jacmel.  If  the 
Tessel  and  cargo  were  bona  fide  Danish  proper- 
ty, he  might,  with  equal  safety,  have  traded 
there  while  the  place  was  in  possession  of  Hi- 
gaud,  as  while  in  that  of  Toussaint.  The  rea- 
son could  only  apply  to  American  property,  up- 
on the  presumption  that  the  united  States 
would  ta&e  off  the  prohibition,  when  it  should 
be  known  that  Jacmel  was  no  longer  under  the 
adaiowledged  jurisdiction  of  France. 

4.  All  the  material  papers  were  not  produced. 
The  master  did  not  proauce  his  burp^her's  brief, 
showing  him  to  be  a  Danish  subiect;  and  a 
Danish  vessel  cannot  lawfully  sail,  but  under  a 
Danish  master. 

The  attestation  of  his  burgher's  brief  is  dated 
long  after  the  vessel  was  stopped. 

It  must  be  remembered,  that  Malev  did  not 
seize  the  vessel  as  a  prize,  or  as  a  forfeiture, 
but  only  detained  her  for  further  examination. 
The  question,  therefore,  is  not  whether  there 
was  probable  cause  of  seizure,  but  probable 
cause  for  further  examination. 

The  master  was  not  dispossessed  of  his  ves- 
sel; none  of  the  crew  were  taken  out;  her  papers 
were  not  removed;  no  violence  or  outrage  was 
480*]  committed.  But  *while  detained  for  fur- 
ther examination,  the  vessel  was  seized  by  a 
stronger  hand,  and  carried  away  by  a  superior 
force. 

If  it  be  objected  that  no  resistance  was  made; 
it  is  answered  that  none  could  be  made.  The 
vessel  was  not  armed ;  and  the  officer  was  bound 
hy  his  instructions  to  permit  the  right  of  search 
hy  all  the  belligerents  except  France. 

If  it  be  said  that  Maley  ought  to  have  claimed 
the  vessel  in  Jamaica,  the  answer  is,  that  he  had 
no  right  to  seize,  unless  it  Mas  really  an  Amer- 
ican vessel.  If  she  was  a  fair  neutral,  Shattuck's 
daim  must  prevail. 

If  she  was  an  American  vessel  she  would  not 
be  condemned;  if  she  was  aqy  thing  dse^  he 
was  not  interested. 
Cranch  3L 


Maley's  possession,  therefore,  was  lawful  and 
bona  fide.  If  a  loss  has  happened,  it  has  been 
produced  by  the  via  major  of  another,  to  whom 
the  injured  party  ought  to  lode  for  reparation. 
4  Hob.  284,  Maley's  possession  being  bona  fide, 
he  cannot  be  answerable  for  the  tnakt  fide  act  of 
another. 

He  detained  the  vessel  only  six  hours;  and 
she  was  sailing  towards  Port-au-Prince,  the 
ostensible  place  of  her  destination,  when  cap* 
tured  by  the  British  ship  of  war. 

Even  if  Mal^  was  mistaken,  but  acted  with 
good  faith,  he  is  not  answerable  for  the  loss.  1 
Rob.  18,  The  Betsey. 

That  was  an  American  ship  and  carco,  taken 
by  the  English  at  the  capture  of  Quadaloupe,  in 
April,  17d4;  and  retaken  by  the  Frencn,  in 
June  following.  The  American  claimants  libelled 
the  English  captors  for  restitution  in  value. 
The  captors  defended  themselves  by  an  allega- 
tion that  the  ship  had  broken  the  blockade. 

Sir  William  Scott,  after  deciding  that  there 
was  no  defense,  on  the  ground  of  breach  of 
blockade,  stated  the  question  to  be,  whether 
the  ori^nal  captors  were  exonerated  of  their 
responsibility  to  the  American  claimants. 
•"It  is  to  be  observed,"  says  he,  "that  [•481 
at  the  time  of  recapture  America  was  a  neutral 
country,  and  in  amity  with  France.  I  premise 
this  fact  as  an  important  circumstance  in  one 
part  of  the  case;  but  the  principal  points  for 
our  consideration  are,  whether  the  possession  of 
the  original  captors  was,  in  its  commencement^ 
a  legal  bona  fide  possession  f  And,  2d.  whether 
such  a  possession,  being  just  In  its  commence* 
ment,  Mcame  afterwards,  bv  any  subsequent 
conduct  of  the  captors,  tortious  and  illegal  T 
For  on  both  these  points  the  law  is  clear,  that 
a  bona  fide  possessor  is  not  responsible  for  cas- 
ualties; but  that  he  may,  by  subsequent  mis- 
conduct, forfeit  the  protection  of  his  fair  title, 
and  render  himself  Aable  to  be  considered  as  a 
trespasser  from  the  beginning.  This  is  the  law» 
not  of  this  court  only,  but  of  all  courts,  and  one 
of  the  first  principles  of  universal  jurispru- 
dence.'' 

He  then  notices  two  cases  very  much  in  point: 
"The  Nicholas  and  Jan  was  one  of  severU 
Dutch  ships  taken  at  St.  Eustatius,  and  sent 
home,  under  convoy,  to  England,  for  adjudica- 
tion. In  the  mouth  of  the  channel  they  were 
retaken  by  the  French  fieet.  There  was  much 
neutral  property  on  board,  sufficiently  docu- 
mented," and  a  demand  of  restitution,  in  value, 
was  made  by  the  neutral  owners,  on  the  first 
captors.  One  of  the  grounds  of  the  demand 
was,  that  the  captors  lund  willfully  exposed  the 
propertjr  to  danger  by  bringing  it  home,  when 
they  might  hp.ve  resorted  to  the  admirall^ 
courts  in  the  West  Indies;  but  on  this  point 
the  court  was  of  opinion,  that  under  all  the 
circumstances,  they  had  not  exceeded  the  dis- 
cretion necessarily  intrusted  to  them  by  the  na- 
ture of  their  command. 

It  was  also  urged  against  the  claimants  in 
that  case,  that  since  the  property  had  been  re- 
taken by  their  allies,  they  had  a  right  to  demand 
restitution  In  specie  from  them;  and  on  those 
grounds  the  English  courts  rejected  their   daimis. 

The  other  case  which  he  cites.  The  Bendrick 
and  Jacob,  is  still  more  like  the  present.     A 
Hamburghese  ship  was  erroneously  taken  as 
Dutch,  and  retaken  by  a  French  privateer,  and 
lost  going  into  Nantz. 
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482*]  *0n  demand  for  restitution  against 
the  British  captor,  the  lords  of  appeal  decided, 
that  as  it  was  a  seizure  made  on  unjustifiable 
grounds,  the  owners  were  entitled  to  restitution 
from  some  quarter ;  that  as  the  French  recaptor 
had  a  lustinable  possession,  imder  prize  taken 
from  his  enemy,  he  was  not  responsible  for  the 
accident  that  had  befallen  the  property  in  his 
hands.  That  if  the  property  nad  been  saved 
indeed,  the  claimant  must  hare  looked  for  re- 
dress to  the  justice  of  his  ally,  the  French ;  but 
since  that  claim  was  absolutely  extinguished, 
by  the  loss  of  the  goods,  the  proprietor  was  en- 
titled to  indemnification  from  the  original  cap- 
tor. 

After  citing  these  authorities.  Sir  W.  Scott 
inquires,  whether,  in  the  case  then  before  him, 
the  original  seizure  was  so  wrongful  as  to  in- 
duce t^Eit  strict  responsibiliirjr  which  attaches 
to  a  tortious  and  unjustifiable  possession. 

He  then  stat^  some  groimds  of  suspicion 
which  might  have  appeared  to  the  captors,  as 
to  the  fairness  of  the  neutrality,  and  proceeds 
to  inquire  whether  any  conduct  of  the  cantors, 
after  the  first  seizure,  had  rendered  them  liable 
to  the  strictest  responsibility.  **0n  this  point,*' 
says  he,  "I  must  aistinctly  lay  it  down,  that 
the  irregularities  to  produce  this  effect  must 
have  been  such  as  would  justly  prevent  restitu- 
tion by  the  French.  If  such  a  case  could  be 
supported,  I  will  admit  there  might  then  be 
just  gp'ounds  for  resorting  to  the  British  captor 
for  indemnification;  but  till  this  is  proved,  the 
responsibility  which  lies  on  recaptors  to  restore 
the  property  of  allies  and  neutrals,  will  be  held 
by  these  courts  to  exonerate  the  original  cap- 
tors." In  the  conclusion  of  his  opinion,  he 
says,  "if  the  neutral  has  sustained  any  injury, 
it  proceeds  not  from  the  British,  but  from  the 
French;  and  there  i?  no  reason  that  British 
captors  should  pay  for  French  injustice." 

So  we  say  in  our  case,  there  is  no  reason  that 
the  American  officer,  who  merely  stopped  the 
vessel  for  examination,  should  pay  for  British 
injustice. 

2.  That  the  claim  to  reparation  is  without 
merit,  and  without  law. 

483*]  *Shattuck  was  himself  the  cause  of 
the  suspicious  circumstances  which  led  to  the 
detention  of  the  vessel  by  Maley,  who  would 
have  been  guilty  of  a  neglect  of  duty  and  dis- 
obedience of  orders,  if  he  had  done  otherwise 
than  he  did.  There  was  no  improper  conduct 
on  his  behalf,  and  the  whole  detention  was  only 
six  hours.  The  British  were  bound  to  restore 
the  vessel  and  cargo  without  salvage,  and  with 
damages  and  costs,  if  it  was  really  the  property 
of  a  neutral;  and  this  would  have  been  done, 
without  doubt,  if  Shattuck  had  prosecuted  his 
appeal,  and  been  able  to  prove  his  property. 
But  having  acquiesced  in  the  decree  of  con- 
demnation as  enemy  property,  he  can  never 
deny  the  fact.  It  is  conclusive  evidence  against 
him.  If  not  conclusive,  it  is  still  evidence  of 
probable  cause  of  suspicion.  Upon  the  evidence 
which  caused  Maley  to  suspect,  the  court  of 
admiralty  condemned.  This  is  surely  sufficient 
to  justify  his  detention  of  six  hours  for  exam- 
ination. 

Argument  for  the  appellee.  Unless  the  tak- 
ing was  lawful,  or  with  probable  cause,  the 
captor  is  liable  for  all  the  loss.  This  principle 
is  admitted  by  the  argument  for  the  appellant. 
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The  case  of  the  Charming  Beisef/,  2  Cranefa, 
64,  was  stronger  in  favor  of  Captain  Murray 
than  this  is  in  favor  of  Lieutenant  Maley;  and 
yet,  in  that  case,  this  court  decided  that  Cap- 
tain Murray  was  a  trespasser,  and  liable  for 
damages  and  costs. 

It  is  no  answer  to  say,  that  the  loss  does  not 
appear  to  have  been  the  consequence  of  Malqr's 
act.  If  the  taking  was  imlawful,  he  is  liable  at 
all  events.  It  is  like  the  case  of  deviation, 
which  throws  the  loss  upon  the  assured,  al- 
though the  loss  was  not  the  consequence  of  the 
deviation.  It  is  sufficient  if  it  exposed  the  prop- 
erly in  any  manner  to  a  liability  to  danger.  Bat 
here  it  is  evident  that  the  loss  would  not  have 
happened,  if  the  vessel  had  not  been  detained. 
She  was  within  an  hour's  sail  of  JacmeJ,  and 
would  have  gone  in  with  safety. 

*Two  Questions  present  tiiemselves  [*484 
for  consiaeration. 

1st.  Was  the  capture  lawful?  and, 

2d.  Was  there  probable  cause? 

A  third  question  may  also  arise,  whether, 
upon  the  appeal  of  Shattuck,  the  sentence  of 
the  district  court  ought  not  to  be  afiSrmed,  as 
to  the  items  excepted  to  by  the  counsel  for 
Maley. 

1.  The  first  question  is,  whether  the  capture 
was  lawful?  On  this  point  the  case  of  the 
Charming  Betsey  is  conclusive.  It  was  there 
decided  by  this  court, 

1st.  That  the  non-intercourse  law  did  not  ex- 
tend to  vessels  built  in  the  United  States,  and 
bona  fide  sold  before  the  act  of  trading.  In  the 
present  ease  the  vessel  was  sold  before  the  ex- 
istence of  the  act  under  which  her  seizure  is 
now  attempted  to  be  justified. 

2d.  That  the  sale  must  appear  to  be  made 
with  intent  to  evade  the  law. 

3d.  That  a  native  citizen  of  the  United  States 
may  so  far  change  his  national  character,  as  to 
take  him  out  of  the  operation  of  that  act.  The 
present  aj^pellee  is  the  same  person^ whose  prop- 
erty was  m  contest  in  that  case;  and  although 
that  fact  does  not  appear  on  this  record,  yet  it 
appears  that  he  is  a  person  in  exactly  the  same 
circumstances. 

But  the  sentence  of  the  vice-admiralty  court 
in  Jamaica  is  said  to  be  conclusive  evidence 
against  Shattuck. 

But  the  sentence  is  only  conclusive  evidence 
that  she  was  good  prize  to  the  British.  It  does 
not  state  for  what  cause.  It  contains  no  direct 
reference  to  the  libel,  or  other  parts  of  the  pro- 
ceedings. If  it  refers  to  the  libel,  the  property 
is  there  stated  to  be  French  or  Spanish,  or  to 
belong  to  some  other  enemy  of  Qreat  Britain. 
If  you  look  into  the  proof  exhibited  in  that 
court,  it  shows  it  clearly  to  be  the  property  of 
Shattuck.  *At  all  events,  neither  the  [*485 
record,  nor  the  proceedings  in  Jamaica,  show 
it  to  be  American  properfy,  violating  the  laws 
of  the  United  States,  which  is  the  only  case 
that  could  justify  the  capture  by  Maley.  If  it 
was  Spanish  property,  he  had  no  right  to  touch 
it.  If  it  was  a  French  vessel,  unless  armed,  he 
had  no  right  to  seize  it.  So  that  if  the  sentence 
is  conclusive  evidence,  it  is  as  conclusive 
against  Maley  as  it  is  against  Shattuck. 

But  it  is  said  he  ou^ht  to  have  prosecuted  his 
appeal;  and,  not  havinff  done  so,  he  has  been 
guilty  of  negligence.  So  far  from  this  is  the 
trutli^  that  he  was  not  bound  to  resort  at  all  to 
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'the  British  captors.  It  was  the  duty  of  Maley, 
or  the  United  States,  to  resort  to  them.  His 
remedy  was  against  Maley.  He  was  not  bound 
to  look  further.  It  can  be  no  gp'ound  of  a 
charge  of  negligence  to  say,  that  he  has  done 
more  than  he  was  bound  to  do. 

2.  Was  there  probable  cause? 

On  this  point  too  the  case  of  the  Charming 
Betsey  is  conclusive.  The  grounds  of  suspicion  in 
this  case  are  not  so  strong  as  they  were  in  that. 

But  probable  cause  is  no  ^oimd  on  which 
to  deny  restitution  of  the  thmg  itself,  or  its 
value.  It  only  excuses  from  damages  for  the 
tort.  It  is  no  bar  to  a  reimbursement  of  actual 
loss.  Shattuck  asks  only  for  restitution  and 
expenses;  and  this  is  the  least  that  a  friendly 
nauon  ought  to  ^ive. 

3.  As  to  the  items  in  the  statement  of  the 
value  and  expenses,  which  have  been  excepted 
against. 

All  the  outfits  of  the  vessel  and  expenses  of 
8hippin|p  the  cargo,  together  with  the  outward 
duties,  in  addition  to  the  first  cost,  constituted 
the  value  of  the  vessel  and  cargo  at  the  time 
of  seizure,  and  ought  to  be  allowed.  The  pre- 
mium of  insurance  also  was  a  proper  charge. 
For,  although  no  insurance  was  actuallv  made, 
yet  Shattudc  was  to  be  considered  in  the  light 
of  his  own  insurer,  and  the  risk  was  worth  the 
486*]  premium.  *There  is  evidence  in  the 
record  that  it  is  a  customary  charge  in  such 
cases. 

Argument,  in  reply.  This  case  is  not  like 
that  of  the  Charming  Betsey.  In  that  case  the 
loss  was  produced  by  Captain  Murray's  own 
act.  But  in  this,  the  loss  is  not  the  immediate 
effect  of  the  act  of  Maley,  but  of  the  com- 
mander of  the  British  privateer,  who  is  liable 
to  Shattuck  for  the  injury  he  has  sustained. 
To  convert  an  originally  lawful  act  into  a  tres- 
pass, by  subsequent  misconduct,  that  miscon- 
duct must  proceed  from  the  party  himself,  and 
not  from  the  act  of  another,  whose  conduct  he 
cannot  control. 

In  the  case  of  the  Charming  Betsey,  the  court 
decided  in  express  terms  that,  **lier  papers 
were  perfectly  correct."  In  the  present  case, 
some  of  the  papers  were  false  and  delusive,  and 
others  were  not  shown,  or  were  not  found. 

The  sentence  in  Jamaica  is  conclusive  evi- 
dence that  the  property  was  not  neutral  Danish 
property,  which  is  the  very  ground  of  the  pres- 
ent libel.  Unless,  therefore,  the  admiralty 
court  of  one  nation  can  reverse  the  sentence  of 
an  admiralty  court  of  another  nation,  that 
sentence  in  Jamaica  is  conclusive  against  Shat- 
tuck's  title.  If  he  had  prosecuted  his  appeal, 
and  reversed  the  sentence,  he  would  have  ob- 
tamed  indemnification.  By  his  instructions 
from  his  government,  Maley  was  bound  to  act 
on  reasonable  suspicion.  They  gave  him  notice 
of  the  practice  of  covering  this  illicit  trade  with 
the  Danish  fiag.  When,  therefore,  he  found  a 
recent  sale  of  an  American  vessel  to  a  person 
pretending  to  have  become  a  Danish  subject, 
and  residing  in  a  place  notorious  for  its  abuse 
of  its  neutral  fiag ;  when  he  found  the  vessel  at- 
tempting to  enter  a  prohibited  port,  with  an 
ostensible  destination  to  a  port  not  prohibited; 
when  no  evidence  was  exhibited  to  show  that 
the  master  of  that  vessel  was  a  Danish  subject; 
ana  when  his  instructions  required  him  *'to  be 
vigilant,  that  vessels  really  American,  but  cov- 
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ered  by  Danish  papers  and  boimd  to  or  from 
B'rench  ports,  do  not  escape  •you,"  how  [*487 
is  it  possible  to  say  that  he  had  not  "reason  to 
suspect?" 

Although  any  one  of  these  circumstances 
alone  might  not  afford  "reason  to  suspect,"  yet 
the  combination  of  the  whole  certainly  did. 

With  respect  to  the  claim  of  insurance,  the 
case  of  the  Charming  Betsey  is  full  in  point.  It 
is  admitted  that  no  insurance  has  been  paid. 
And  the  court  in  that  case  expressly  said,  that 
"a  public  officer,  intrusted  on  the  high  seas  to 
perform  a  duty  deemed  necessary  by  his  coim- 
try,  and  executing,  according  to  the  best  of  his 
judgment,  the  orders  he  has  received,  if  he  is 
the  victim  of  any  mistake  he  commits,  ought 
certainly  never  to  be  assessed  with  vindictive 
or  speculative  damages."  The  claim  for  insur- 
ance not  paid  is  certainly  a  claim  for  specula- 
tive damages.  The  direction  of  the  court  to 
the  assessors  was,  "to  take  the  prime  cost  of 
the  cargo  and  vessel,  with  interest  thereon,  in- 
cluding the  insurance  actually  paid." 

The  consideration  of  the  other  items  is  sub- 
mitted to  the  consideration  of  the  court. 

March  3.  Makshall,  Ch.  J.,  delivered  the 
opinion  of  the  Court. 

In  this  case  each  party  has  appealed  from  the 
sentence  of  the  circuit  court.  Maley  complains 
of  that  sentence  because  it  subjects  him  to 
damages  and  costs  for  the  value  of  the  Mercator 
and  her  cargo,  first  captured  by  him,  and  after- 
wards taken  out  of  his  possession  by  a  British 
privateer;  and  because,  also,  some  items  are 
admitted  into  the  account,  taken  for  the  pur- 
pose of  ascertaining  the  sum  for  which  he  is 
liable,  which  ought  to  be  excluded  from  it. 
Shattuck  complains  of  the  sentence  because  he 
was  not  allowed  by  the  circuit  court  all  the 
items  contained  in  the  report,  to  the  whole  of 
which  he  thinks  himself  entitled. 

*In  discussing  the  right  of  Shattuck  [*488 
to  compensation  for  tne  Mercator  and  her 
cargo,  the  first  question  which  presents  itself 
is,  was  that  vessel  and  cargo  really  his  property  ? 

Without  reciting  the  various  documents  filed 
in  the  cause,  it  will  be  admitted  that  they 
demonstrate  the  affirmative  of  this  question, 
unless  the  court  be  precluded  from  looking  into 
them  by  the  sentence  in  Jamaica,  condemning 
the  ship  and  cargo  as  lawful  prize. 

On  the  conclusiveness  of  the  sentence  of  a 
foreign  court  of  admiralty,  it  is  not  intended 
now  to  decide.  For  the  present,  therefore, 
such  sentence  will  be  considered  as  conclusive 
to  the  same  extent  which  is  allowed  to  it  in  the 
courts  of  Great  Britain.  But,  in  those  courts, 
it  has  never  been  supposed  to  evidence  more 
than  its  own  correctness;  it  has,  consequently, 
never  been  supposed  to  establish  any  particular 
fact,  without  which  the  sentence  may  have 
been  rightly  pronounced.  If,  then,  in  the  pres- 
ent case,  the  Mercator,  with  her  cargo,  may 
have  been  condemned  as  prize,  although  in  fact 
they  were  both  known  to  be  the  property  of  a 
neutral,  the  sentence  of  condemnation  does  not 
negative  the  averment  that  they  both  belonged 
to  Jared  Shattuck. 

It  is  well  known  that  a  vessel  libelled  as 
enemy's  property  is  condenmed  as  prize,  if  she 
act  in  such  manner  as  to  forfeit  the  protection 
to  which  ihe  is  entitled  by  her  neutcal  character. 
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U,  for  example,  a  search  be  resisted,  or  an  at- 
tempt be  made  to  enter  a  blockaded  port,  the 
laws  of  war,  as  exercised  by  belligerents,  author- 
ize a  condemnation  as  enemy's  pronerty,  how- 
ever clearly  it  may  be  proved  that  the  vessel  is 
in  truth  the  vessel  of  a  friend.  Of  consequence, 
this  sentence,  being  only  conclusive  as  to  its 
own  correctness,  leaves  the  fact  of  real  title 
open  to  investigation.  This  positive  impedi- 
ment to  inquiry  being  remove^  no  doubt  upon 
the  subject  can  be  entertained. 

It  being  proved  that  the  Mercator  and  her 
cargo  belonged  to  Jared  Shattuck,  who,  though 
bom  in  the  United  States,  had  removed  to  the 
489*]  island  of  St.  Thomas,  *and  had  acquired 
all  the  commercial  rights  of  his  domicile  before 
the  occurrence  of  those  circumstances  which 
occasioned  the  acts  of  Congress  under  which 
this  seizure  is  alleged  to  have  been  made,  the 
case  of  the  Oharm%ng  Betsey  determines  that 
the  vessel  and  cargo  were  not  liable  to  forfeiture 
under  those  acts. 

It  remains,  then,  to  inquire  whether  the  Mer- 
cator appeared  imder  such  circumstances  of 
suspicion  as  to  justify  her  seizure. 

On  this  point,  too,  the  authority  of  the 
Charming  Betsey  appears  to  be  decisive.  In 
each  case  the  vessel  was  built  in  America,  and 
had  been  recently  sold  to  a  person  bom  in  the 
United  States,  who  had  become  a  Danish 
burgher  before  the  rupture  between  this  ooimtry 
and  France;  and  boui  cases  present  the  same 
circumstances  of  suspicion,  derived  from  the 
practice  of  the  island  to  cover  American  as 
banish  propierty.  The  points  of  dissimilitude 
are,  that  in  the  Charming  Betsey  the  captain 
and  crew  were  of  a  description  to  give  greater 
suspicion  than  the  captain  and  crew  of  the 
Mercator;  and  in  the  Charming  Betsey  was 
found  a  prooes  verbcU,  which  stated  facts  un- 
favorable to  that  vessel,  whereas  no  similar 
paper  was  found  in  the  Mercator.  The  only 
circumstance  of  suspicion  attending  the  Mer- 
cator, which  did  not  belong  to  the  Charming 
Betsey,  is,  that  she  was  bound  to  Port-au- 
Prince,  and  was  taken  entering  the  port  of 
Jacmel.  This  circumstance  appears  to  be  suffi- 
ciently accounted  for,  but  if  it  was  not,  the 
Court  can  perceive  in  it  no  evidence  of  her 
being  American  property  which  can  weigh 
against  the  testimony  offered  by  the  papers  that 
she  was  Danish.  The  documents  on  this  point 
whicli  were  thought  decisive  in  the  case  of  the 
Charming  Betsey,  exist  in  this  case  also.  The 
information  of  the  captain,  uncontradicted  by 
any  of  his  crew,  in  this  case,  as  in  that,  is 
corroborated  and  confirmed  by  the  documents 
on  board  the  vessel. 

The  only  paper,  the  absence  of  which  could 
be  important,  was  an  authenticated  burgher's 
brief  proving  the  captain  to  have  been  a  Danish 
490*1  subject.  How  far  *the  absence  of  this 
paper  might  have  justified  a  suspicion  in  a 
belligerent  that  she  was  enemy  property,  so  as 
to  excuse  from  damages  for  capture  and  deten- 
tion, according  to  the  usages  of  belligerents, 
the  court  will  not  imdertake  to  determine ;  but 
it  was  a  casualty  which  is  not  sufficient  to 
justify  a  suspicion  that  the  vessel  was  Ameri- 
can. The  burgher's  brief  is  stated  to  have  been 
in  possession  of  the  captain;  but  is  supposed 
not  to  have  been  produced,  and,  consequently, 
it  could  have  no  influence  on  lieutenant 
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Maley.  However  this  may  be,  no  inquiry  re- 
specting it  was  made,  and  he  does  not  appear  to 
have  suggested  any  difficulty  on  that  ground. 

Unquestionably  Lieutenant  Maley  had  a  right 
to  stop  and  to  search  the  Mercator,  and  to  eztf • 
cise  his  judgment  on  the  propriety  of  detaining 
her;  but,  in  the  exercise  of  that  judgment,  he 
appears  to  have  come  to  a  decision  not  war- 
ranted by  the  testimony  presented  to  him.  The 
circumstances  of  suspicion  arising  in  the  caae^ 
were  not  sufficiently  strong  to  justify  the  aeisnre 
which  was  made. 

But  it  is  obvious,  that  Lieutenant  Maley  mat- 
pected  the  Mercator  to  be  a  French,  not  an 
American  vessel. 

In  his  answer  he  says,  that  he  misto^  the 
captain  for  a  Frenchman;  in  his  letto*  of  in- 
structions, he  speaks  of  ^e  vessel  as  a  prise; 
and  in  the  protest  of  the  American  price  master, 
she  is  denominated  "a  French  prize."  From 
these  circumstances  combined,  it  is  supposed  to 
be  sufficiently  apparent  t^t  the  mistalke  com- 
mitted by  Lieutenant  Mal^  was  in  supposing 
the  Mercator  to  be  a  French  vessel  liable  to  cap- 
ture under  the  laws  of  the  United  States. 

The  argument  of  the  Attorney  Greneral,  that 
Lieutenant  Maley  is  not  liable  for  his  loss,  be- 
cause it  was  produced  by  a  superior  force, 
which  it  was  not  in  his  power  to  resist,  would 
have  gp'eat  weight,  if  the  circumstances  under 
which  the  Mercator  appeared  had  been  such  as 
to  justify  her  seizure.  But  the  court  is  not  of 
that  opinion,  and,  consequently,  that  argument 
loses  its  application  to  this  case. 

*Neither  is  it  conceived  that  the  fail-  [*491 
ure  of  Shattuck  to  appeal  in  time,  destroys  hii 
claim  on  Lieut^iant  Mal^.  He  had  certain^ 
a  right  to  abandon  if  he  <mose  to  do  so,  and  to 
resort  to  the.  captor  for  damages. 

In  the  opinion  given  in  the  circuit  oourt,  that 
the  libellant  was  entitled  to  compensation  for 
the  Mercator  and  her  cargo,  this  oourt  can  per- 
ceive no  error ;  but  in  so  much  of  the  report  of 
the  commissioners  appointed  to  adjust  the  ae- 
count  as  is  affirmed,  some  unimportant  inac- 
curacies appear. 

In  its  circumstances,  this  case  so  strongly 
resembles  that  of  the  Charming  Betsey,  that 
the  court  will  be  governed  by  the  rule  there 
laid  down.  In  pursuance  of  that  rule,  the  re- 
jection of  the  premium  for  insurance,  that 
premium  not  having  been  paid,  is  approved; 
but  the  rejection  of  the  claim  for  outfits  of  the 
vessel,  and  the  necessary  advance  to  the  crew  is 
disapproved.  Although  the  general  terms  used 
in  the  case  of  the  Charming  Betsy  would  seem 
to  exclude  this  item  from  the  account,  yet  the 
particular  question  was  not  imder  the  considera- 
tion of  the  court,  and  it  is  conceived  to  stand 
on  the  same  principles  with  the  premium  of  in- 
surance if  actually  paid,  which  was  expressly 
allowed.  But  this  claim  is  nearly  balanced  l^ 
two  items  in  the  account  which  were  admitted, 
as  this  court  thinks,  improperly. 

One  is  the  charge  of  640  dollars  for  the 
expense  of  soliciting  compensation  from  the 
United  Stetes.  The  court  can  perceive  no 
reason  for  charging  this  expense  to  Lieutenant 
Maley. 

The  other  is  the  charge  of  326  dollars  and  IS 
cents,  the  account  el  Bees  4  Hall,  for  ex- 
penses in  England. 
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Had  the  a]^peal  been  prosecuted  in  time  by 
Shattucky  it  is  scarcely  possible  to  doubt,  but 
that  the  sentence  of  the  court,  in  Jamaica,  would 
have  been  reversed,  in  which  case  it  would 
have  been  reasonable,  that  the  expense  of  the 
prosecution  should  have  been  paid  by  Lieuten- 
ant Mal^.     But  as  it  was  not  prosecuted  in 
time,  in  consequence  of  which  the  proceeds  of 
492*]  the  vessel  and  *cargo  were  lost,  it  is  not 
conceived  that  Lieutenant  Maley  ought  to  be 
•charged  with  the  costs  of  a  subsequent  inef- 
fectual attempt,  not  made  at  his  instance,  to 
repair  the  original  neglect. 

What  may  be  the  claim  of  Shattuck,  on  the 
^vemment  of  the  United  States,  for  this  sum, 
18  not  for  this  court  to  inquire;  but  his  claim 
against  Lieutenant  Maley  is  not  admitted. 

This  court  affirms  so  much  of  the  sentence 
of  the  circuit  court,  as  awards  compensation  for 
the  Mercator  and  her  cargo  to  the  libellant, 
and  approves  of  the  sentence  on  the  report  of 
the  commissioners,  except  as  to  that  part  which 
rejects  the  claim  for  advances  for  the  outfits  of 
the  vessel  and  the  wages  of  the  crew;  and 
which  admits  the  charges  of  540  dollars,  on  ac- 
count of  the  expenses  attending  the  application 
to  the  government  of  the  United  States,  and  of 
326  dollars  and  12  cents,  on  account  of  ex- 
penses attendant  on  the  ineffectual  attempt 
which  was  made  to  prosecute  an  ap^al  in 
England.  In  these  respects  the  account  is  to  be 
reformea;  for  which  purpose,  so  much  of  the 
sentence  of  the  circuit  court  as  respects  this 
part  of  the  subject  is  reversed,  and  the  case  is 
remanded  to  the  circuit  court  to  be  further  pro- 
ceeded in,  as  to  justice  shall  appertain* 


LAWBASON  V.  MASON. 


A  letter  from  the  defendants  to  J.  M.,  saying  that 
they  would  be  his  security  for  130  barrels  of  com, 
payable  in  12  months,  will  maintain  an  action  of 
assumpsit  against  the  defendants,  by  any  person 
who,  upon  the  faith  of  the  letter.  Shall  have  given 
credit  to  J.  M.  for  the  corn. 


ERROR  to  the  circuit  court  for  the  District 
of  Columbia. 

This  was  an  action  of  assumpsit,  brought  by 
Mason  against  Lawrason,  surviving  partner  of 
the  firm  of  Lawrason  &  Smoot,  upon  the  fol- 
lowing note: 

493»]  •"Alexandria,  28th  Nevember, 

**1800.      Mr.  James  MTherson, 
"Dear  Sir, 

"We  will  become  your  security  for  one 
hundred  and  thirty  barrels  of  com,  payable  in 
twelve  months." 

( Signed )  "Lawrason  &  Smoot." 

The  declaration  contained  several  counts, 
laying  the  assumpsit  in  different  forms,  but  the 
substance  of  each  was,  that  the  plaintiff,  rely- 
ing on,  and  placing  confidence  in,  the  promise 
of  the  defendants,  and  at  their  instance  and  re- 
quest, sold  and  delivered  the  com  to  MTherson, 
at  the  price  of  three  dollars  a  barrel,  who, 
although  requested,  never  paid  the  plaintiff 
therefor,  of  which  the  defendants  had  notice; 
whereby  the  defendants  became  liable,  and,  in 
consideration  thereof,  promised  to  pay.  The 
Chranch  8. 


defendants  pleaded  the  general  issue,  and  at  the 
trial  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  a  demurrer 
to  evidence,  which  stated,  in  substance,  that 
the  defendants  signed  and  delivered  the  said 
note  to  MTherson;  that  he  applied  to  the 
agent  of  the  plaintiff  for  the  com,  and  offered 
three  dollars  a  barrel,  payable  in  twelve  months; 
that  the  agent  consulted  the  plaintiff,  who 
agreed  that  MTherson  should  have  the  com  on 
those  terms,  if  he  would  give  security;  that 
MTherson  then  offered,  as  his  security,  Law- 
rason &  Smoot.  The  agent  agreed  to  take  them, 
ii  they  would  give  their  assumption  in  writing. 
In  a  few  days  afterwards  MTherson  sent  to 
the  agent  the  said  note  of  Lawrason  &  Smoot. 
Before  the  com  was  delivered,  the  agent  in- 
formed the  plaintiff  what  had  passed  between 
himself  and  MTherson  relative  to  the  com, 
and  also  showed  him  the  note,  and  asked  him 
whether  it  would  do;  to  which  he  replied  he 
supposed  it  would.  But  they  called  upon 
Lawrason,  and  asked  him  if  he  was  content  to 
be  MTherson's  securitjr  for  this  corn.  He  hesi- 
tated at  first,  but  said  he  must  be  so,  as  he 
had  promised;  or,  as  his  word  was  out,  he 
would;  or  words  to  that  effect;  whereupon  the 
plaintiff  suffered  MTherson  to  take  the  com, 
•at  the  price  of  three  dollars  per  barrel,  [*494 
which  he  agreed  to  give.  That  there  was  an- 
other debt  due  to  the  plaintiff  from  MTherson, 
about  the  1st  of  January,  1801,  which  he  was 
unable  to  pay. 

That  about  the  1st  of  January,  1800,  MTher- 
son gave  his  promissory  note  for  the  amount 
due  for  the  com,  pavable  to  Lawrason  &  Smoot, 
with  intent  that  they  should  indorse  it,  but» 
upon  its  being  presented  to  Smoot,  he  refused, 
saying,  that  MTherson  had  failed  to  furnish 
them  with  meal,  which  he  had  agreed  to  de- 
liver to  them  for  their  indorsement;  he,  there- 
fore, would  not  become  security,  but,  upon 
being  shown  the  note  of  28th  of  November,  he 
acknowledged  that  it  had  been  given  by  them. 

The  plaintiff  also  produced  the  certificate  of 
discharge  of  MTherson,  imder  the  bankrupt 
law,  dated  the  15th  of  September,  1802,  and 
proved  by  witnesses  that  he  became  insolvent 
in  the  year  1800. 

Upon  this  .demurrer  the  judgment  of  the 
court  below  was  for  the  plaintiff. 

Swann,  for  the  plaintiff  in  error.  The  promise 
in  this  case  was  not  made  to  the  plaintiff;  and 
no  action  can  be  maintained  against  a  person 
who  is  a  stranger  to  the  consideration,  and  who 
is  not  a  party  to  the  agreement.  Cro.  Eliz.  369, 
Jordan  v.  Jordan;  Esp.  N.  P.  106,  106.  Per- 
haps an  action  mi^ht  lay  for  the  deceit,  but  not 
upon  the  assumpsit.  The  will  of  both  parties 
must  concur  at  the  same  moment.  If  I  make 
an  offer  of  goods  at  a  certain  price,  and  give 
time  to  the  other  partv  to  consider  of  it,  and 
within  the  time  the  otner  party  agrees  to  the 
terms,  I  am  not  bound  to  comply.  There  was 
no  consideration,  and,  consequently,  no  con- 
tract.   3  T.  R.  653>  Cooke  v,  Oxley. 

Besides,  it  does  not  appear  that  the  money 
was  ever  demanded  of  MTherson;  and,  imtil 
he  had  refused  to  pay,  no  right  of  action  could 
accrue  against  the  defendant. 

*C.  Lee,  contra.  There  is  an  essential  [*496 
difference  between  common  contracts  and  a  let- 
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ter  of  credit.  The  latter  is  a  mercantile  instru- 
ment, bottomed  upon  the  principle  of  good  faith. 
It  is  a  promise  to  him  who  will  give  credit  to 
the  third  person,  and  the  consideration  is  the 
actual  delivery  of  the  money  or  soods  to  the 
third  person  upon  the  faith  of  uie  letter  of 
credit.  This  is,  therefore,  a  promise  to  the 
plaintiff,  and  a  ffood  consideration  is  raised  by 
the  delivery  of  the  com  up<m  the  faith  of  the 
defendant's  note  in  writing.  All  the  forms  of 
action  upon  a  letter  of  credit  are  in  assumpsit. 
It  is  objected  that  no  demand  was  made  on 
MTherson;  the  answer  is,  that  he  was  known 
to  both  parties  to  be  insolvent. 

Mabshaix,  CHt,  J.,  delivered  the  opinion  of 
the  Court  to  the  following  effect: 

This  action  is  grounded  upon  a  note  in  writ- 
ing, which  was  certainly  intended  by  the  de- 
fendants to  give  a  credit  to  M'Pherson.  They 
are  bound  by  eveiy  principle  of  moral  rectitude 
and  good  faith  to  fulfil  those  expectations  which 
they  thus  raised,  and  which  inauced  the  plain- 
till  to  part  with  his  property.  The  evidence 
was  clear  that  the  credit  was  given  upon  the 
faith  of  the  letter. 

Unless,  therefore,  there  is  some  plain  and 
positive  rule  of  law  against  it,  the  action  ought 
to  be  supported. 

In  the  case  cited  from  Espinasse,  the  rule  is 
laid  down  too  broadly.  If  compared  with 
analogous  cases,  it  will  be  found  to  be  consid- 
erably modified. 

Thus  if  money  be  delivered  by  A.  to  B.,  to 
be  paid  over  to  C.,  although  no  promise  is  made 
by  B.  to  C,  yet  C.  may  recover  the  money  from 
B.  by  an  action  of  assumpsit. 

If  it  be  said  that  in  such  a  case  the  law  raises 
the  assumpsit  from  the  facts,  and  if  the  facts 
496*]  do  not  imply  *an  assumpsit,  no  action 
will  lay;  it  may  be  answered,  that  in  the  present 
case  there  is  an  actual  assumpsit  to  all  the 
world,  and  any  person  who  trusts,  in  conse- 
quence of  that  promise,  has  a  right  of  action. 

It  has  been  suggested  by  the  counsel  for  the 
defendants,  that,  although  an  action  of  assump- 
sit will  not  lay,  yet  possibly  the  plaintiff  might 
support  an  action  for  the  deceit.  But  an  action 
for  the  deceit  must  be  grounded  upon  the  breach 
of  the  promise.  And  if  an  action  will  lay  in 
any  form,  the  present  seems  to  be  at  least  as 
proper  as  any  other. 

Judgment  affirmed. 


KNOX  AND  CRAWFORD  v.  SUMMERS  AND 

THOMAS. 

An  appearance  of  the  defendant  by  attorney  cures 
all   antecedent  Irregularity  of  process. 

Quwre,  whether  a  deputy  marshal  can  plead  in 
abatement,  that  the  capias  was  not  served  on  him 
by  a  disinterested  person? 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia. 


The  plaintiffs  in  error  brought  an  action  of 
debt  on  a  bond  a^^inst  the  defendants,  in  tlie 
court  below,  to  which  the  defendant.  Summers^ 
after  oyer  of  the  writ,  pleaded  in  abatement* 
that  on  the  day  of  the  issuing  of  the  original 
writ,  as  well  as  on  the  day  of  its  service  on  him, 
he  was  one  of  the  marshal's  deputies,  for  the 
District  of  Columbia,  and  that  the  writ  was  not 
directed  to  a  disinterested  person,  appointed  by 
the  court  of  the  District  of  Columbia,  or  by  any 
justice  or  judge  thereof,  to  execute  the  same. 
To  which  plea  the  plaintiffs  demurred  specially; 
Ist.  Because  the  plea  was  filed  long  after  th» 
appearance  of  the  defendant.  Summers;  2d. 
Because,  after  his  appearance  to  the  suit,-  no 
objection  can  be  urged  to  the  irregularity  of  the 
service  of  the  process;  3d.  Because,  if  the  pro- 
cess was  irregularly  issued,  directed  or  served, 
the  remedy  was  by  motion  and  not  by  plea ;  and^ 
4th.  Because  the  process  was  duly  issued,  direct- 
ed and  served.  But  the  court  below  adjudged 
the  *plea  to  be  good,  and  ordered  the  [*407 
writ  to  be  quashed  as  to  both  defendants. 
Whereupon,  the  plaintiffs  sued  out  their  writ  of 
error. 

By  the  28th  section  of  the  act  of  Congress  of 
the  24th  of  September,  1789,  vol.  1,  p.  66,  it  is 
enacted,  "That  in  all  causes  wherein  the  mar- 
shal, or  his  deputy,  shall  be  a  party,  the  writK 
and  precepts  therein  shall  be  directed  to  sudi 
disinterested  person  as  the  court,  or  any  justice 
or  judge  thereof,  may  appoint;  and  the  person 
so  appointed,  is  hereby  authorized  to  execute 
and  return  the  same." 

Swann,  for  the  plaintiffs  in  error.  The  pro- 
vision of  the  act  of  Congress  was  not  intended 
for  the  benefit  of  the  marshal,  or  his  deputy, 
but  of  the  other  party.  The  word  "shall,"  in 
this,  as  in  many  other  cases,  means  mcty.  It 
shall  be  directed  to  a  disinterested  person,  if  the 
other  party  shall  request  it.  But  if  the  direc- 
tion of  the  writ  to  the  marshal  was  an  informal- 
ity,  it  is  cured  by  the  general  appearance  of  tiie 
deputy  marshal.  Co.  Litt.  325;  2  Ld.  Raym. 
1544.  Blenkinson  v.  Ilea,  The  record  states,  tiiat 
there  was  judgment  by  default,  at  the  rules 
against  both  defendants,  and  that  at  the  next 
court,  on  the  motion  of  the  defendants,  by  Wal- 
ter Jones,  Jun.,  their  attorney,  it  was  ordered 
that  the  suit  be  returned  to  the  rules  for  pro- 
ceedings anew.  At  the  next  rules,  the  record 
states,  that  "the  said  Lewis  Summers,  in  his 
proper  person,  comes  and  defends  the  force  and 
injury,  &c.,  and  prays  oyer  of  the  writ,"  Ac.  So 
that  this  plea  in  abatement  wae  not  put  in 
until  after  he  had  appeared  by  his  attorney,  and 
set  aside  the  office  judgment. 

But  this  is  not  a  matter  pleadable  in  abate- 
ment. If  a  person  is  improperly  arrested,  his 
remedy  formerly  was  by  a  writ  of  privilege,  but 
now  it  is  by  motion  to  be  discharged.  He  can- 
not plead  it. 


Note. — Appearance  cures  all  defects  in  service 
of  process,  or  to  the  non-service  oi  process. 

Farrar  v.  United  States,  3  Pet.  -150. 

Grade  v.   Palmer,  H  VVbeut.   69J). 

Carrln^on  v.  Brents,  1  McLean  167. 

Pollard  V.  Dwlght,  4  Crancb,  421. 

T»'r   Merino,  j)   Whent.  aoi. 

HcCoy  V.  Lemons,  Uempst  216. 

Jones  V.  Andrews,  lO  Wail.  327. 
But  does  not  cure  auy  want  of  Jurisdiction. 


U.  S.  V.  Yates,  6  How.  005. 
Deeper  v.  N.  Y.  Belting  Co..  11  Blatcbf.  76. 
Wheelock  v.  I^ee,  74  N.  Y.  4U5. 
Service  of  summons  by  an  improper  person,  as  a 
arty,  Is  a  mere  irregularity,  and  a  motion  for  re- 
ief  on  that  ground  must  be  made  at  earliest  oppor- 
tunity,  and   before   judgment. 

1  Wait's  Pract.  540.  541  ;  2  Abb.  Pr.  E.  844 ;  4 
B.  D.  Smith,  428;  10  Abb.  Pr.  R.  260;  18 
How.  Pr.  B.  347. 
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OL  Lee,  ocmtnu  When  tlie  cause  was  sent 
back  to  the  rules  for  proceedings  anew,  it  was 
as  if  nothing  had  been  done  at  the  rules.  Every- 
tiling  was  to  begin  de  novo.  The  defendajrt, 
Summers,  is  to  be  considered  as  then  appearing 
for  the  first  time;  and  instantly,  upon  nis  ap- 
pearance, he  pleaded  in  abatement  in  propria 
p^rsofui. 

408*]  *It  does  not  appear  upon  the  writ 
that  he  was  a  deputy  marshal.  It  could  not, 
therefore,  be  taken  advantage  of  upon  motion. 
Or  if  it  oould,  yet  that  is  not  the  most  regular 
way.  Upon  a  motion,  the  fact  must  appear  bv 
affidavit,  and  the  court  must  decide  the  fact. 
But  upon  a  plea,  the  fact  is  put  in  issue  and 
tried  by  the  jury,  the  proper  tribunal  to  try  a 
question  of  fact. 

The  law  is  express  and  positive;  "the  writ 
shall  be  directed"  to  a  disinterested  person. 
There  is  no  discretion  in  the  court. 

Where  it  appears  to  the  court,  from  the  writ 
itself,  that  it  ought  to  abate,  there  the  court, 
ex  officio,  ought  to  give  judgment  against  the 
plaintiff,  though  the  defendant  does  not  plead 
rt  in  abatement;  but  it  is  otherwise  where  it 
does  not  appear  in  the  writ.  4  Bac.  Abr.  44. 
Where  tiie  fact  does  not  appear  upon  the  record, 
it  must  be  pleaded  in  due  time. 

Washington,  </.  The  defendant  oould  not 
set  aside  the  office  judgment  without  entering 
his  appearance. 

G.  Xee.  If  such  an  appearance  is  to  eure  all 
antecedent  error,  no  plea  in  aba4;ement  could  be 
put  in,  although  the  office  judgment  was  irregu- 
larly obtained ;  nor  could  tne  defendant  take  ad- 
vantage of  irregularity  at  the  rules;  although 
the  court  is,  by  the  express  provisions  of  the 
law,  authorized  to  set  aside  the  proceedings  at 
the  rules. 

The  court  were  imanimously  of  opinion,  that 
the  appearance  by  attorn^  cured  all  irregu- 
larity of  process.  The  defendant.  TterhnDs, 
might  have  appeared  in  propria  perBoma,  ftud 
direetly  pleaded  in  abatement.  But  iiavmg 
once  appeared  by  attorn^,  he  is  precluded  from 
taking  advantage  of  the  irregularity. 

The  judgment  reversed,  the  defendant  ordered 
to  answer  over,  and  the  oauae  remanded  for 
further  proceedings. 
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♦SANDS  V.  KNOX. 


The  non-Intercourse  act  of  June  ISth,  1798,  did 
not  impose  any  disability  upon  vessels  of  the  United 
States,  sold  bona  fide,  to  foreigners  residing  out  of 
the  United  States  daring  the  ^stence  of  that  act. 


ERROR  to  the  court  for  the  trial  of  impeach- 
ments, and  the  correction  of  errors,  in  the 
state  of  New  York. 

Thomas  Knox,  administrator,  with  the  will 
annexed  of  Raapzat  Heyleger,  a  subject  of  the 
King  of  Denmark,  brought  an  action  of  tres- 
pass in  et  armis  in  the  supreme  court  of  judi- 
cature of  the  state  of  New  York,  against  Joshuji 
Sands,  collector  of  the  customs  for  the  port  of 
New  York,  for  seizing  and  detaining  a  schoon- 
er called  the  Jennett,  with  her  car^.  The 
defendant.  Sands,  pleaded  in  justification,  that 
Cranch  3. 


he  was  collector,  &c;  and  that  after  the  1st  day 
of  July,  1798,  viz.,  on  the  16th  of  November, 
1798,  the  said  schooner,  then  bein^  called  The 
Jimo,  was  owned  by  a  person  resident  within 
the  United  States,  at  Middletown,  in  Connecti- 
cut, and  cleared  for  a  foreign  voyage,  viz.,  from 
Middletown  to  the  island  of  St.  (>oix,  a  bond 
being  given  to  the  use  of  the  United  States,  as 
directed  by  the  statute,  with  condition  that  the 
vessel  should  not,  during  her  intended  voyage, 
or  before  her  return  within  the  United  States,  , 
proceed  or  be  carried,  directly  or  indirectlv,  to 
any  port  or  place  within  the  territory  of  the 
French  Republic,  or  the  dependencies  thereof, 
or  any  place  in  the  West  Indies,  or  elsewhere, 
under  tne  acknowledged  government  of  France, 
unless  by  stress  of  weather,  or  want  of  provi- 
sions, or  by  actual  force  or  violence,  to  be  fully 
proved  and  manifested  before  the  acquittance 
of  such  bond ;  and  that  such  vessel  was  not,  and 
should  not  be,  employed  during  her  said  in- 
tended voyage,  or  before  her  r&um  as  afore- 
said, in  any  traffic  or  commerce,  wit^  or  for 
any  person  resident  within  the  territory  of  thai 
republic,  or  in  any  of  the  dependencies  thereof. 
That  afterwards,  on  the  8th  of  December,  1798, 
she  did  proceed,  and  was  voluntarily  carried 
from  Middletown  to  the  island  of  St.  Croix,  in 
the  West  Indies;  and  from  thence,  before  her 
return  within  the  United  States,  to  Port  de  Paix 
in  the  island  of  St.  Domingo,  being  then  a  place 
under  the  acknowledged  government  of  France, 
without  being  obliged  to  do  so  by  stress  of 
weather,  or  *want  of  provisions,  or  ac-  [*500 
tual  force  and  violence;  whereby,  and  according 
to  the  form  of  the  statute,  the  said  schooner  and 
her  cargo  became  forfeited,  the  one-half  to  the 
use  of  the  United  States,  and  the  other  half  to 
the  informer;  by  reason  whereof  the  defendant, 
being  collector,  &c.,  on  the  1st  of  July,  1799, 
arrested,  entered  and  took  possession  of  the 
said  vessel  and  cargo  for  the  use  of  the  United 
States,  and  detained  them  as  mentioned  in 
the  declaration,  and  as  it  was  lawful  for  him 
to  do. 

The  plaintiff,  in  his  replication, .  admitted 
that  the  defendant  was  collector,  &c.;  that  at 
the  time  she  sailed  from  Middletown  for  St. 
Croix,  she  was  owned  by  a  person  then  resi- 
dent of  the  United  States ;  ana  that  a  bond  was 
given  as  stated  in  the  plea;  but  alleged,  that 
she  sailed  directly  from  Middletown  to  St. 
Croix,  where  she  arrived  on  the  1st  of  February, 
1709,  the  said  island  of  St.  Croix  then  and 
yet  being  under  the  government  of  the  King  of 
Denmark. .  That  one  Josiah  Savage,  then  and 
there  beinff  the  owner  and  possessor  of  the  said 
vessel,  sold  her,  for  a  valuable  consideration,  at 
St.  Croix,  to  the  said  Raapzat  Heyleger,  who 
was  then,  and  until  his  death  continued  to  be, 
a  subject  of  Uie  King  of  Denmark,  and  resident 
at  St.  Croix;  who,  on  the  1st  of  March  follow- 
ing, sent  the  said  vessel,  on  his  own  account, 
and  for  his  own  ben^t,  on  a  voyage  from  Port 
de  Paix  to  St.  Croix,  without  that,  that  she  was 
at  any  other  time  carried,  &c. 

To  this  replication  there  was  a  general  de- 
m'urrer  and  joinder,  and  judgment  for  tne 
plaintiff,  which,  upon  a  writ  of  error  to  the 
court  for  the  trial  of  impeachments  and  correc- 
tion of  errors  in  the  state  of  New  York,  was 
affirmed. 

The  defendant  now  brought  his  writ  of  error 
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to  this  court,  under  the  25th  section  of  the  ju- 
diciary act  of  the  United  States,  vol.  1,  p.  63. 

The  only  question  which  could  be  made  in 
this  court,  was  upon  the  ccxistruction  of  the  act 
of  Ciongress,  of  June  13th,  1798,  vol.  4,  p.  129, 
commonly  called  the  non-intercourse  act;  the 
1st  section  of  which  is  in  these  words:  ''That 
no  ship  or  vessel,  owned,  hired  or  employed, 
501*]  *  wholly  or  in  part,  by  any  person  resi- 
dent within  the  United  States,  and  which  shall 
depart  therefrom  after  the  1st  dav  of  July  next, 
shall  be  allowed  to  proceed  directly,  or  from  any 
intermediate  port  or  place,  to  any  port  or  place 
within  the  territory  of  the  French  Republic,  or 
the  dependencies  thereof,  or  to  any  place  in  the 
West  Indies,  or  elsewhere,  under  the  acknowl- 
edged ^vemment  of  France,  or  shall  be  em- 
ployed in  any  traffic  or  commerce  with  or  for 
any  person  resident  within  the  jurisdiction  or 
under  the  authorily  of  the  French  Republic. 
And  if  any  ship  or  vessel,  in  any  voyage  there- 
after commencing,  and  before  her  return  within 
the  United  States,  shall  be  voluntarily  carried, 
or  suffered  to  proceed  to  any  French  port  or 
place  as  aforesaid,  or  shall  be  employed  as 
aforesaid,  contrary  to  the  intent  hereof,  every 
sach  ship  or  vessel,  together  with  her  cargo, 
shall  be  forfeited,  and  shall  accrue,  the  one- 
half  to  the  use  of  the  United  States,  and  the 
other  half  to  the  use  of  any  person  or  persons, 
dtj^ens  of  the  United  States,  who  will  inform 
iand  prosecute  for  the  same;  and  shall  be  liable 
to  be  seized,  prosecuted  and  condemned,  in  any 
circuit  or  district  court  of  the  United  States 
which  shall  be  holden  within  and  for  the  dis- 
trict where  the  seizure  shall  be  made." 

The  condition  of  the  bond  stated  in  the  plea 
corresponded  exactly  with  that  required  by  the 
2d  section  of  the  act. 

The  70th  section  of  the  act  of  2d  of  March. 
1799,  vol.  4,  p.  390,  makes  it  the  duty  of  the 
several  officers  of  the  customs  to  seize  any  ves- 
sel liable  to  seizure,  under  that  or  any  other  act 
of  Ciongress  respecting  the  revenue. 

C.  Lee,  for  tne  plaintiff  in  error. 

The  question  is,  whether  the  act  of  Congress 
does  not  impose  a  disability  upon  the  vessel 
itself? 

This  vessel  was  clearly  within  the  literal  pro- 
hibition of  the  act.  She  was  "owned  wholly 
by  a  person  resident  within  the  United  States." 
She  did  "depart  therefrom  after  the  Ist  day  of 
July  (then)  next."  She  did  "proceed  from  an 
intermediate  port  or  place,  to  a  place  in  the 
West  Indies,  imder  the  acknowledged  govern- 
ment of  France."  She  was  also  a  vessel  which, 
502*]  "in  a  voyage  *thereafter  commencing, 
and  before  her  return  within  the  United 
States,"  was  "voluntarily  carried,  or  suffered 
to  proceed,  to  a  French  port."  She  had,  there- 
fore, done  and  suffered  every  act  which,  accord- 
ing to  the  letter  of  the  law,  rendered  her  liable 
to  forfeiture,  seizure  and  condemnation. 

It  is  true  that  the  decision  of  this  court,  in 
the  case  of  the  Oharming  Betsey,  ante,  vol.  2,  p. 
115,  seems  at  first  view  to  be  against  us.  But 
the  present  question  was  not  made,  and  could 
not  arise,  in  that  case,  because  that  vessel  had 
not  been  to  a  French  port,  nor  had  she  returned 
from  a  French  port  to  the  United  States.  If 
Buch  a  trade  as  the  present  case  presents  were  to 
be  permitted,  the  wnole  object  of  the  non-inter- 
eourse  act  would  be  frustrated.    A  vessel  of  the 


United  States  may,  aeeording  to  the  jadgment 
in  the  ease  of  the  Oharming  Betsy,  be  sold  and 
transferred  to  a  Dane,  and  he  may  trade  with 
her  as  he  pleases;  but  we  say  it  is  with  this  pro- 
viso, that  he  does  not  send  her  from  a  Froiek 
port  to  the  United  States.  He  takes  the  vessel 
with  that  restriction.  If  he  trades  to  the  Unit- 
ed States,  he  is  bound  to  know  and  respect  their 
laws.  The  intention  of  the  law  was  not  only  to 
prevent  American  citizens,  but  American  ves- 
sels, from  carrying  on  an  intercourse  with 
French  ports. 

The  case  of  the  Charming  Betsy  was  under 
the  act  of  1^'ebruary,  1800;  but  the  present  case 
arises  under  that  of  1798,  which  is  very  differ- 
ent in  many  respects. 

The  opinion  in  that  case,  so  far  as  it  was  not 
upon  pomts  necessarily  before  the  courts  is  <^ien 
to  examination. 

Neither  the  words  of  the  law,  nor  the  form  of 
the  bond,  make  any  exception  of  the  case  of  the 
sale  and  transfer  of  the  vessel  before  her  return. 
If,  therefore,  a  sale  is  made  it  must  be  subject 
to  the  terms  of  the  law;  and  although  the  v^sd 
may  not  be  liable  to  seizure  upon  the  high  seas, 
yet  upon  her  return  to  the  United  States,  it 
became  the  duty  of  the  custom  house  officer  to 
seize  her.  The  law  ought  to  be  so  construed  as 
to  carry  into  effect  the  object  intended.  That 
object  was,  to  cut  off  all  intercourse  witii 
France,  and  by  that  means  compel  her  to  do  jus- 
tice to  the  United  States.  But  if  this  provision 
of  the  law  is  to  be  so  easily  eluded,  France  will 
be  in  a  better  *situation  than  before,  for  [*503 
she  will  receive  her  usual  supplies,  and  we 
shall  be  weakened  by  the  loss  of  the  carrying 
trade. 

Bayard,  contra,  was  stopped  by  the  Court. 

Marshall,  Ch.  J.  If  the  question  is  not 
involved,  whether  probable  cause  will  justify 
the  seizure  and  detention;  if  there  are  no  facts 
in  the  pleadings  which  show  a  groimd  to  sus- 
pect that  there  was  no  bona  fide  sale  and  trans- 
fer of  the  vessel,  the  court  does  not  wish  to  hear 
any  argument  on  the  part  of  the  defendant  in 
error. 

It  considers  the  point  as  settled  by  the  opin- 
ion given  in  the  case  of  the  Oharming  Betsy, 
with  which  opinion  the  court  is  well  satisfied. 

The  law  did  not  intend  to  affect  the  sale  of 
vessels  of  the  United  States,  or  to  impose  any 
disability  on  the  vessel  after  a  bona  fide  sale 
and  transfer  to  a  foreigner. 

Judgment  affirmed. 


RANDOLPH  V.  WARE. 

A  promise  by  a  merchant's  factor  that  he  would 
write  to  his  principal  to  get  Insurance  done,  do«s 
not  bind  the  principal  to  insare. 

THIS  was  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  district  of  Virginia,  which 
dismissed  the  complainant's  bill  in  equity. 

Ware,  the  executor  of  Jones,  surviving  part- 
ner of  the  house  of  Farrel  k  Jones,  British 
merchants,  had  in  the  same  court,  at  June  term, 
1800,  obtained  a  decree  against  William  Ran- 
dolph, administrator  de  honis  non,  with  the  will 
annexed,  of  Peyton  Randolph,  for  a  large  sum 
•of  money,  with  liberty  to  William  Ran-  [*604 
dolph  to  file  this  bill  against  Ware,  for  relief  in 
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regard  to  50  hogsheads  of  tobacco,  shipped  in 
September,  1771,  in  the  ship  Planter,  Captain 
Cawsej,  and  consigned  to.  Farrel  &  Jones;  a 
credit  for  which  had  been  claimed,  but  was  by 
the  decree  disallowed. 

The  tobacco  never  came  to  the  hands  of  Par- 
rel A  Jones,  having  been  lost  at  sea  without 
being  insured. 

The  appellant  contended  that  he  was  entitled 
to  a  credit  for  the  customary  insurance  price  of 
the  tobacco,  viz.,  102.  per  hogshead,  with  in- 
terest. 

1.  Because,  from  the  usage  of  the  trade  be- 
tween the  Virginia  planter  and  the  British  mer- 
chant, it  was  the  duty  of  the  latter  to  have 
insured  the  tobacco,  and  that  having  failed  so 
to  do,  he  is  responsible  as  insurer. 

2.  Because  Thomas  Evans,  the  appellee's 
agent  for  soliciting  consignments  and  manag- 
ing this  business,  having  promised  to  get  the 
insurance  done,  it  is  equivalent  to  the  promise 
of  his  principals,  Farrel  &  Jones,  and  they  are 
responsible  for  the  consequences. 

3.  It  was  contended  that  the  claim,  under  all 
circumstances  disclosed  in  the  record,  if  not  fit 
to  be  decreed  according  to  the  prayer  of  the  bill, 
appears  to  be  of  a  nature  proper  to  be  decided 
in  a  court  of  law,  in  pursuance  of  an  order  of 
the  court  of  equity ;  and,  therefore,  that  the  de- 
cree should  be  reversed,  and  an  order  made  di- 
recting a  trial  at  law,  to  ascertain  whether  the 
appellee  is  not  liable  to  the  appellant  for  the 
value  of  the  tobacco,  and  the  interest  from  the 
month  of  September,  1772,  as  standing  in  the 
place  of  insurer  thereof. 

C.  Lee,  for  the  appellant. 

1.  The  common  course  of  the  trade  was  for 
the  British  merchant  to  cause  insurance  to  be 
made  upon  notice  of  the  shipment  of  tobacco; 
and  it  appears  by  the  letters  exhibited  in  this 
record,  that  Farrel  &  Jones  did,  without  any 
special  orders,  cause  insurance  to  be  made  on 
some  of  the  tobacco  shipped  by  Randolph's  ex- 
ecutors. 

505*]  *lnufl,  in  their  letter  of  August  1, 
1769,  to  Richard  Randolph,  they  sav,  *'We  have 
made  the  following  insurance  on  the  True  Pa- 
triot, for  the  two  estates,  viz.,  480Z.  on  40 
hogsheads,  W.  Randolph's  estate;  8161.  on  68 
hogsheads,  P.  Randolpn's,"  but  say  nothing  of 
having  received  orders  therefor.  And  again, 
August  10,  1769,  "We  have  made  8162.  insur- 
ance on  the  True  Patriot,  on  68  hogsheads, 
which  Captain  Cawsey  informs  us  he  is  to 
have." 

It  is  true,  that  on  the  15th  of  August,  1771, 
they  say,  "Captain  Cawsey  writes  us  that  he  is 
promis<»d  67  hogsheads  ol  the  estate's  tobacco, 
out  we  have  received  no  orders  for  insurance." 
But  th^  have  received  no  orders  for  the  insur- 
ance they  made  in  August,  1769,  on  the  68  hogs- 
heads which  Captain  Cawsey  informed  them  he 
was  to  have.  Tne  executors  had  a  right  to  ex- 
pect, that  as  Farrel  &  Jones  had  made  insurance 
without  orders  on  the  68  hogsheads,  by  the  True 
Patriot,  they  would  also  have  insurance  made 
on  the  50  hogsheads  by  the  Planter. 

The  appellee's  amended  answer,  put  in  after 


2.  But  the  deposition  of  P.  L.  Grymes  goes 
to  establish  an  agreement,  on  the  part  of  Evans, 
the  agent  of  Farrel  &  Jones,  to  get  insurance 
done  upon  the  50  hogsheads  in  question. 

This  deposition  is  corroborated  by  the  fact, 
that  in  the  correspondence  produced  there  is  no 
letter  of  the  executors  respecting  the  shipment 
of  that  parcel  of  tobacco.  They  relied  altogether 
upon  the  promise  of  Evans. 

No  argument  against  the  claim  can  arise 
from  the  length  of  time  which  elapsed  before  it 
was  made.  The  estate  of  Randolph  was  ac- 
knowledged to  be  indebted;  the  executors,  there- 
fore, would  not  bring  a  suit.  It  was  time 
enough  to  exhibit  their  claim  when  suit  was 
brought  *against  them.  Besides,  from  [*506 
1774  to  1783,  the  war  interposed;  after  that 
time  until  the  suit  was  brought,  the  courts  of 
justice  were  absolutely  shut,  or  legal  impedi- 
ments existed  to  the  recovery  of  British  debts. 
The  executors,  also,  might  have  been  ignorant 
of  their  right.  This  suit,  therefore,  ought  to 
be  considered  as  if  it  had  been  instituted  in 
1775. 

3.  This  is  a  claim  proper  to  be  settled  in  a 
court  of  law.  There  is  a  difference  between  a 
case  where  the  chancellor  will  order  an  issue  at 
law  to  be  tried,  to  satisfy  or  inform  his  con- 
science, and  where  the  whole  claim  is  a  matter 
properly  cognizable  at  law. 

P.  B.  Key,  contra. 

1.  There  is  no  evidence  in  the  record  of  such 
a  general  usace  of  the  trade,  as  is  contended  for 
by  the  appelmnt.  And  if  there  had  been,  the 
voluminous  correspondence  exhibited  in  the 
cause,  shows  most  clearly  that  it  did  not  exist 
in  the  negotiations  between  the  present  parties. 
For  it  proves,  that  in  almost  every  instance, 
where  the  Randolphs  shipped  tobacco,  they  or- 
dered insurance  to  be  made  at  the  time  they 
^ve  notice  of  the  shipment.  Farrel  &  Jones, 
in  their  letter  of  August  6th,  1770,  (stated  in 
the  appellee's  answer,)  say,  ''We  made  no  in- 
surance on  the  Virginian,  though  we  were  a 
little  uneasy  that  so  larse  a  quantity  as  66 
hotheads  were  ventured  home  without  it,  for 
it  IS  our  rule  not  to  make  any  insurance,  with- 
out orders,  upon  tobacco;  which  you  will  please 
to  remember.** 

On  the  15th  of  August,  1771,  they  say, 
"Captain  Cawsey  writes  us  that  he  is  promised 
67  hogsheads  of  the  estate's  tobacco,  but  w« 
have  received  no  orders  for  insurance." 

On  the  17th  of  September,  1771,  the  tobacco 
in  question  was  shipped.  On  the  10th  of  De- 
cember, 1771,  Farrel  a  Jones  write  to  the  Ran- 
dolphs as  follows:  "We  wrote  you  the  15th 
of  August,  by  the  True  Patriot,  Captain  Asel- 
by,  to  which  we  refer.  We  observe  by  our 
agent  Mr.  Evans's  letter,  that  tou  have  snipped 
50  hoffsheads  of  the  estate's  tobacco  on  board 
Captain  Cawsey,  and  it  gives  us  great  concern 
to  find  you  ordered  no  ^insurance  on  [*507 
them,  though  we  wrote  you  in  August,  1770, 
that  we  never  made  any  insurance  on  tobaooo 
without  orders;  as  we  are  much  afraid  some 
accident  has  happened  to  him.  He  has  now 
been  sailed  from  Virginia  twelve  weeks,  and  by 


this  point  was  known,  does  not  pretend  that  any  accounts   we   have   from  cantains  who  sailed 

orders  were  given  for  the  insurance,  made  in  from  America  about  that  time,  he  must  have 

1769,  on  the  68  hogsheads.    And  in  the  accounts  had  dreadful  weather  in  a  few  days  after  he 

of  Farrel  &  Jones,  there  are  many  charges  of  came  out.    We  think  there  is  no  c^er  chance 

premiums  on  insurances,  for  whidi  no  orders  for  him,  but  that  he  has  lost  his  masts  and 

appear  to  have  been  given.  liged  to  bear  away  for  the  West  Indies." 
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In  their  ktter  to  the  Randolphs  of  the  4th 
April,  1772,  they  say,  "You  have  also,  enclosed, 
the  estate's  account  current  to  the  3 let  De- 
cember, balance  in  our  favor  I,  if  any 
error,  you  will  please  to  advise  jibJ* 

And  in  August  15,  1772,  they  say,  ''As  yet 
we  have  received  no  orders  for  insurance  on  the 
Elizabeth,  on  account  of  the  estate.  If  any 
tobacco  is  shij^ped  in  her,  we  hope  to  receive 
directions  in  time  to  prevent  the  like  accident 
AS  happened  last  year.'' 

On  23d  of  April,  1773,  they  say,  "Having 
settled  the  account  current  agreeable  to  what 
Mr.  Evans  wrote  us,  we  send  it  to  you  enclosed. 
Balance  in  our  favor  I.  if  luiy  error, 

please  to  advise." 

On  the  10th  of  August,  17.74,  they  write, 
"You  have  also,  enclosed,  the  estate's  account 
current  to  31st  December  last;  balance  in  our 
favor  {.  if  any  error,  please  to  advise." 

And  on  the  10th  of  March,  1773,  they  sent 
the  estate's  account  current  to  31st  of  Decem- 
ber, with  the  same  request,  "if  any  error,  please 
to  advise." 

Here  the  correspondence  was  closed  by  the 
war;  after  which,  in  1783,  the  house  of  Farrel 
&  Jones  sent  out  ^  af ent,  Mr.  Hanson,  who 
was  known  as  such  to  the  Randolphs,  and  who, 
in  that  oapad^,  transacted  business  with  them, 
and  who  continued  in  Virginia  until  tiie  year 
1800. 

508*]  ^During  the  whole  of  this  period,  of 
nearly  30  vears,  not  a  syllable  was  said  of  any 
claim  against  Farrel  &  Jones,  on  account  of 
the  50  hopfsheads  of  tobacco  lost  in  the  Planter. 

In  addition  to  all  this,  it  appeared,  by  the 
exhibits  in  this  cause,  that  some  time  in  June, 
1772,  after  the  loss  of  the  tobacco  was  known 
to  the  Randolphs,  they  gave  their  bond,  ante- 
dated on  the  Ist  of  January,  1772,  for  the  bal- 
ance then  due,  without  any  credit  being  given 
for  the  lost  tobacco. 

2.  But  it  is  contended  that  Farrel  &  Jones 
had,  in  some  instances,  made  insurance  without 
orders,  and,  therefore,  they  were  bound  to  do 
it  in  this  instance. 

We  deny  the  fact.  Although,  in  one  or  two 
instances,  Farrel  &  Jones  have  in  their  letters 
mentioned  having  made  insurance,  without 
stating  it  to  be  by  order,  yet  it  does  not  follow 
that  no  orders  were  given.  And  the  whole 
general  tenor  of  the  correspondence  shows  that 
it  was  not  Uieir  usual  practice  to  insure  with- 
out orders.. 

3.  The  appellant  relies  upon  the  affidavit  of 
Grymes  to  snow  that  Evans,  the  agent  of  Far- 
rd  and  Jones,  promised  to  have  insurance  done^ 

This  affidavit  appears  in  the  transcript  of  the 
record,  witiiout  date,  place  or  circumstance.  It 
does  not  appear  to  have  been  sworn  before  any 
magistrate  competent  to  administer  an  oath, 
and  no  cross-examination,  nor  any  thing  to 
9how  uoon  what  occasion  it  was  made,  it  is 
uncertain  In  itself,  imcorroborated  by  any  other 
part  of  the  testimony,  and  inconsistent  with 
the  general  tenor  of  it.  He  says  the  conversa- 
tion happened  early  in  the  year;  but  the  tobac- 
co was  Uiipped  in  September.  His  words  are, 
'*He  the  said  Evans  informed  the  aforesaid  Pey- 
ton and  Richard  Randolph,  that  he  was  writ- 
ing to  the  aforesaid  house  of  Farrel  &  Jones, 
that  he  would  direct  insurance  to  b»  made," 
514 


"and  that  they  need  |^ve  themselTes  no  fur- 
ther trouble  in  the  business." 

*Tlie  long  time  which  had  elapsed  [*509 
before  this  deposition  was  made,  (probably  30 
years,)  renders  its  contents  of  Teiy  little 
weight,  especially  as  thefe  were  a  number  of 
shipments  of  tobacco  made  at  different  times  in 
the  same  ship,  and  he  swears  the  conTersation 
happened  early  in  the  year.  It  appears  frcmi 
the  correspondence,  that  early  in  tne  year  pre- 
ceding, viz.,  1770,  the  same  ship  had  been  load- 
ed with  tobacco  at  the  same  place;  and  this 
renders  it  probable  that  Mr.  Grymes  had  mis- 
taken the  jesLT. 

But  admitting  that  it  proves  all  that  is  eon- 
tended,  yet  Evans  was  not  competent  to  bind 
his  principal  to  insure;  it  was  not  a  matter 
within  his  agency. 

Johnson,  J.  I  found  my  opinion  In  this 
case  upon  a  single  consideration.  It  was  in- 
cumbent on  the  appellant  to  show  that  Evans's 
neglecting  to  comply  with  his  promise  to  in- 
sure, made  Farrel  &  Jones  liable.  I  think  it 
did  not,  because  it  appears  that  Farrel  &  Jones 
did  not  generally  hold  themselves  bound  to 
insure  shipments  of  tobacco,  without  receiving 
express  instructions  to  do  so.  It  was,  there- 
fore, incumbent  upon  the  executors  of  Randolph 
to  communicate  such  instructions  to  Farrel  & 
Jones.  If  they  confided  in  the  promise  of  Evans 
to  ^ve  these  instructions,  it  was  to  their  own 

nudice.  And  although  the  failure  of  Einuis 
o  so  certainly  made  nim  personally  liable  to 
them,  y^  it  could  not  proauce  a  liability  in 
Farrel  &  Jones.  So  far  as  Evans  was  intrusted 
to  do  an  act  incumbent  on  the  appellant's  tes- 
tator himsdf  to  do,  he  was  the. agent  of  the 
executors  of  Randolph,  and  not  of  Farr^  & 
Jones. 

Washinoton,  J,  In  this  case  it  appears 
that  a  letter  was  written  by  Farrel  &  Jones,  im 
August,  1770,  notifying  the  executors  of  Ran- 
dolph that  they  would  not  make  insurance 
without  orders.  And  it  is  shown  also,  that  the 
Randolphs  were  accustomed  to  give  orders  for 
insurance  whenever  they  wished  to  have  it 
made.  Whatever,  then,  may  be  the  general 
usage  of  the  trade,  it  wiU  not  apply  to  the  pres- 
ent case. 

*The  deposition  of  Qrymes  comes  [*510 
in  a  very  questionable  shape.  It  speaks  of 
things  30  years  ago,  and  m  very  uncertain 
language,  out  admitting  for  a  moment  that 
it  applies  to  this  shipment,  Evans  had  not 
authority  to  bind  his  prineii)al  by  a  promise  to 
insure.  He  did  not  promise  for  them,  but 
promised  for  himself,  that  he  would  write  to 
them  to  make  insurance.  This,  it  is  admitted, 
he  did  not  do.  Are  Farrel  &  Jones  liable  for 
his  personal  engagement? 

But  the  deposition  of  Grymes  is  not  onhr 
unoorroboratea,  but  opposed,  by  the  other  evi- 
dence in  the  cause,  if  the  Randolphs  relied 
upon  this  supposed  ^igagement  of  Evans,  why 
did  they  give  their  bond  in  1772,  nine  months 
after  the  loss,  and  long  after  they  had  notice 
of  the  loss,  for  the  balance  of  the  account, 
without  demanding  a  credit  for  the  lost  tobac- 
co T  Three  accounts  current  were  sent  them 
for  the  years  1772,  177S  and  1774,  at  several 
times,  and  they  were  requested  at  ewh  time  to 
examine  them^  and»  if  they  oootained  any  error, 
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to  advise  Ferrel  &  Jones  of  it.  By  not  doing 
this,  they  have  given  strong  evidence  that  there 
was  no  such  agreement  with  Evans,  that  there 
was  no  error  in  the  accounts,  and  that  Mr. 
Grymes  must  have  been  mistaken,  or  that  his 
deposition  refers  to  some  other  transaction. 

Patebson,  J,  The  complainants  filed  a  cross 
hill  to  obtain  credit  for  50  hogsheads  of  tobac- 
co, which  were  shipped  on  hcMird  the  Planter, 
the  17th  September,  1771,  by  Richard  and  Pey- 
ton Randolph,  executors  of  William  Randolph, 
and  consigned  to  Farrel  &  Jones,  merchants, 
at  Bristol,  in  England.  The  tobacco  was  not 
insured.  The  Planter  foundered  at  sea,  and 
the  tobacco  was  lost.  The  question  is,  who 
shall  sustain  the  loss?  It  is  contended,  on  the 
part  of  the  representatives  of  the  Randolphs, 
that  Farrel  &  Jones  ought  to  have  insured  the 
tobacco,  and,  not  having  done  so,  they  have 
made  themselves  liable  to  the  amount,  as  if  it 
had  been  insured.  To  establish  this  position, 
the  coimsel  for  the  complainant  has  taken  the 
following  grounds. 

1st.  From  the  nature  and  usage  of  the  trade 
between  the  Virginia  planter  and  the  English 
511*]  merchant,  it  was  *the  duty  of  the  lat- 
ter to  have  insured  the  tobacco,  and  failing  so 
to  do,  he  is  responsible  as  the  insurer. 

2d.  That  Thomas  Evans,  the  agent  of  Farrel 
h,  Jones,  having  promised  to  luive  insurance 
mad^  it  is  equivalent  to  the  promise  of  his  prin- 
cipals, Farrel  &  Jones,  and  they  were  respon- 
sible lor  the  consequences. 

As  to  the  first  point,  no  usage  has  been 
proved.  And  if  the  usage  did  exist,  this  ease 
was  taken  out  of  it;  as  it  appears  by  the  whole 
course  of  correspondence  between  the  parties, 
that  Fanr^  k  Jones  never  did  insure  tobacco 
without  orders  and  that  the  Randolphs  gave 
them  <»rders  to  effect  insurances  on  tobacco, 
whenever  they  thought  itexpedient  or  necessary. 

Qreat  stress  is  laid  on  the  contract  which,  it 
is  stated,  was  entered  into  between  the  Ran- 
dolphs and  Thomas  Evans,  the  agent  of  Farrel 
&  Jones.  The  contract  is  founded  on  the  de- 
position of  Philip  Grymes.  This  deposition  is 
certainly  open  to  the  strictures  which  have 
been  made  upon  it  by  the  coimsel  on  the  part 
of  the  defendant.  It  does  not  appear  when, 
and  before  whom,  the  deposition  was  taken. 
The  deposition  is  ex  parte,  for  neither  the  de- 
fendant or  his  attorney  had  an  opportunity  to 
cross-examine  the  witness.  If  it  was  taken  at 
or  about  the  time  that  the  bill  was  filed,  then 
it  is  liable  to  the  objections  resulting  from  the 
frailty  and  uncertainty  of  memory,  and  the 
misconception  or  misconstruction  of  words  used 
in  a  general  conversation,  after  a  long  period 
of  time,  exceeding  twenty  years.  Besides,  the 
quantity  of  tobacco  to  be  insured  was  not  men- 
tioned in  the  course  of  the  conversation,  nor 
does  it  appear  that  it  was  at  any  time  after- 
wards communicated  to  the  agent;  and  unless 
the  quantity  was  ascertained,  an  insurance 
could  not  be  effected.  How  this  paper,  purport- 
in|^  to  be  a  deposition,  became  annexea  to  the 
bin,  I  have  not  been  able  to  discover  from  the 
proceedin|^;  and  if  it  be  admitted  as  a  piece  of 
evidence  m  the  cause,  its  credit  is  much  im- 
paired in  consequence  of  the  observations  al- 
ready made. 

The  acts  of  the  agent  bind  the  principal ;  and 
•apposing    Evans  to  have    been  the    general  | 
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agent  of  Farrel  *&  Jones,  it  may  well  [*512 
be  questioned,  whether  his  undertaking  to  in- 
sure LB  obligatory  upon  them ;  as  it  is  manifest, 
from  the  correspondence  between  the  Randolphs 
and  Farrel  &  Jones,  that  the  latter  did  not 
insure  tobacco  without  express  orders  for  the 
purpose;  that  the  Randolphs  wrote  to  them  to 
insure,  when  they  deemed  an  insurance  proper. 
The  fair  inference  is,  that  if  Evans  eng£^ed  to 
have  an  insurance  made  in  this  ins&nce  by 
Farrel  &  Jones,  it  was  a  personal  contract 
on  his  part,  which  bound  himself  and  no  other, 
and  for  the  performance  of  which  he  was  re- 
sponsible in  his  private  character.  Orders  for 
insurance  were  invariably  transmitted  by  the 
Randolphs  to  Farrel  &  Jones,  and  not  com- 
municated to  them  through  the  medium  of 
Evans,  unless  the  present  snould  be  considered 
as  an  exception.  Under  such  circumstances, 
the  Randolphs,  if  they  relied  on  the  promise 
of  Evans,  must  look  to  him  individually,  and 
not  through  him  to  Farrel  &  Jones.  By  this 
promise,  Evans  bound  himself,  and  not  the 
firm. 

The  house  of  Farrel  &  Jones  transmitted  an- 
nually their  accounts  to  the  Randolphs;  they 
did  so  for  the  ^ear  1771,  after  the  loss  of  the  to- 
bacco, which  it  is  admitted  was  not  passed  to 
the  credit  of  the  Randolphs.  The  bond  given 
for  the  balance  is  dated  the  1st  January,  1772, 
though  from  the  letter  of  the  4th  April,  1772, 
it  was  not,  probably,  executed  till  some  months 
after  its  date.  It  was  made  to  bear  date  the 
1st  January,  1772,  that  it  miffht  correspond 
with  the  accoimts  rendered,  and  carry  interest 
from  that  period.  Farrel  &  Jones  annually  ren- 
dered regmar  and  stated  accounts  to  the  Ran- 
dolphs of  their  mutual  dealings  In  the  years 
1772,  1773,  and  1774;  and  in  a  letter  of  the 
former  to  the  latter,  Farrel  &  Jones  particular- 
ly requested  that  errors,  if  any  occurred,  should 
be  pointed  out,  that  they  might  be  rectified. 
But  the  Randolphs  made  no  objections;  they 
made  no  mention  of  the  tebacco  which  was  lost, 
nor  did  they  ever  intimate  an  opinion  that  Far- 
rel &  Jones  were  liable  for  ite  amount.  Why 
this  silence,  this  acquiescence?  The  period  of 
the  war  we  will  let  pass  without  animadversion, 
as  no  dealings  or  communication  took  place  be- 
tween the  parties.  Evans  died  in  1778.  In 
1780  Hanson  was  appointed  the  agent  of  Farrel 
&  Jones.  It. was  never  suggested  te  Hanson 
that  the  Randolphs,  *or  their  representar  [*513 
tives,  claimed  an  allowance  for  the  tebacco;  no 
intention  was  manifested  te  charge  Farrel  & 
Jones  with  it,  until  an  action  was  commenced 
on  the  bond,  in  1793,  or  1794,  when,  for  the 
first  time,  a  claim  was  set  up  for  the  tobacco. 
Mr.  Lee  has  endeavored  te  account  for  this  si- 
lence and  acquiescence,  but  not  in  a  satisfac- 
tory manner;  and  it  is  probable  that  the  Ran- 
dolphs never  thought  of  making  any  demand, 
because  they  were  convinced  that  they  had  no 
right  te  do  so,  and  that  they  must  sustain  the 
loss  themselves,  as  they  had  neglected  te  order 
Farrel  &  Jones  te  make  the  insurance.  It  waft 
a  loss  justly  imputable  te  their  own  neglect  or 
imprudence;  or  if  not,  then  they  intended  to 
stend  their  own  insurers. 

Farrel  &  Jones  expressed  regret  whenever 
they  received  no  orders  te  insure;  and  this 
fiowed  from  the  nature  and  situation  of  their 
accounte  and  dealings:  for  as  the  Randolpha 
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were  indebted  to  the  firm,  in  a  large  amount, 
it  became  the  interest  of  Farrel  k  Jones  that 
the  tobacco  should  be  insured,  as  it  was  prop- 
erty intended  to  be  appropriated  towards  the 
payment  of  the  debt  due  to  them.  The  loss  ren- 
dered the  Randolphs  the  less  able  to  pay,  and 
increased  the  risk  of  Farrel  &  Jones,  oy  dimi- 
nishing their  security.  An  insurance,  there- 
fore, of  the  property  of  the  debtor,  must  have 
been  beneficial  and  satisfactory  to  the  creditor. 
But  this  insurance,  it  seems,  the  house  of  Far- 
rel &  Jones  never  thought  themselves  author- 
ized to  mak^  unless  they  received  immediately 
from  the  Randolphs  explicit  directions  for  the 
purpose. 

The  charge  is  stale.  The  dalm  comes  too 
late;  it  is  brought  forward  after  a  sleep  of  near 
30  years,  during  which  period  the  original  par- 
ties and  their  agents  have  disappeared  and  are 
no  more.  An  acquiesc^ice  for  such  a  length  of 
time,  and  under  such  circumstances,  is  too  stub- 
bom  and  inveterate  to  be  surmounted.  The 
claim  was  put  into  oblivion;  and  there  it  ought 
to  have  remained.  A  court  of  equily  should 
not  interpose  in  a  case  of  this  kind;  and,  there- 
fore, the  decree  pronoimced  by  the  circuit  court 
ought  to  be  affirmed. 

CusHiNO,  J.,  concurred. 

Judgment  affirmed^ 

V — Marsball,  Oh,  J.,  did  not  sit  ia  the  cause, 
having  decideA  It  la  the  tourt  below. 
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A  certiorari  will  be  awarded  upon  a  snssestioD 
that  tlie  citation  lias  been  served,  but  not  sent  op 
with  the  txanscript  of  the  record. 

WPINCKNEY,  for  plaintiflf  in  error,  sug- 
gested that  the  citation  had  been  served, 
but  was  not  returned  by  the  clerk  below  with 
the  writ  of  error,  and  prayed  a  certiorari. 

The  Ciourt  said  it  was  a  new  case.  OerHoran 
granted; 


WINCHESTER 

V. 

JACKSON  AND  OTHERS. 

Costs  will  bo  allowed  upon  a  dismission  of  a  writ 
of  error,  for  want  of  jurisdiction,  if  the  original 
defendant  be  also  defendant  in  error. 

THE  writ  of  error  was  dismissed  for  want  of 
jurisdiction,  the  parties  not  appearing^  upon 
the  record  to  be  citizens  of  different  states. 

Campbell,  for  the  defendants  in  error,  prayed 
that  the  dismissal  might  be  with  costs,  the  orig- 
inal, defendants  being  also  defendants  in  error. 

The  clerk  stated  that  the  practice  had  hereto- 
fore been  to  dismiss  without  costs,  where  the 
dismission  was  for  want  of  jurisdiction. 

The  court  directed  it  to  be  dismissed  with 
oosta. 
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NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's 'volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the-  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Ck>urt. 


ABBREVIATIONS. 

■ 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports  of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dec,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  RepoHs  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  darte  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows  : 


Atl.  Atlantic  Reporter, 
P»c.  Pacific  Reporter, 
N.  £.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 

all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 
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B  Or.  1-78,  2  L.  847,  HUIDBKOPBR  v.  DOUGLASS. 

Legislative  contracts  should  be  construed  according  to  the  or- 
dinary rules  of  contractual  construction,  p.  70. 

Cited  to  this  point  in  Charles  Riyer  Bridge  ▼.  Warren  Bridge,  11 
Pet  611,  9  L.  849,  dissenting  opinion,  majority  holding  a  right  could 
not  be  implied,  because  not  expressly  forbidden;  dissenting  opinion. 
The  Richmond,  etc.,  R.  R.  Co.  v.  The  Louisa.  R.  Jt.  Co.,  13  How. 
86,  14  L.  62,  majority  construing  stipulation  restraining  State, 
strictly;  in  U.  S.  v.  Arredondo,  6  Pet.  749,  8  L.  568,  holding  "in 
possession  "  of  land  satisfied  by  constructive  possession;  State  v. 
Real  Estate  Bank,  5  Ark.  599,  41  Am.  Dec.  112,  holding  charter  of 
corporation  forfeited  by  assignment  of  all  its  property;  Jasper  v. 
Quarles,  Hardin,  477,  holding  right  of  a  settler  dates  from  com- 
mencement of  services  necessary  tqi  procure  a  certificate;  Stark  v. 
Mather,  Walk.  (Miss.)  193,  if  government  gives  title  to  another 
he  is  a  trustee  for  first  grantee;  Leavitt  v.  Lovering,  64  N.  H.  608, 
15  Atl.  415,  rejecting  words  to  which  no  effect  consistent  with  the 
statute  could  be  given;  Thompson  v.  People,  23  Wend.  579,  in  con- 
struing act  giving  right  to  build  bridge;  Durer  v.  Boyd,  1  S.  &  R. 
207,  holding  a  person  obtaining  another's  patent  as  trustee  for  him; 
Barnes  y.  Irvine,  5  Watts,  503,  as  to  settlement  of  land;  Dodson  y. 
Cocke,  1  Overt.  322,  a  subsequent  grantee  cannot  avoid  a  prior 
grant  for  fraud  against  State.    Cited  in  Weatherhead  v.  Bledsoe, 

2  Overt  374,  379,  in  construing  statute  of  limitations;  Pinson  y. 
Harkins,  1  Terg.  330,  339,  treating  State  as  an  individual;  as  also 
in  Neal  y.  B.  T.  College,  6  Yerg.  194.  Cited  incidentally,  Thompson 
V.  Phillips,  Bald.  385,  F.  C.  13,974.    Approved  in  Leasure  y.  Wilson, 

3  Watts,  174,  and  Ross  y.  Barker,  5  Watts,  397. 

Statutes. —  Terms  of  a  law  requiring  two  incompatible  things 
must  be  reconciled  with  the  least  possible  change  in  meaning,  and 
a  view  to  the  general  intent,  p.  66. 

3  Cr.  73-92,  2  L.  370,  UNITED  STATES  y.  HOOB. 

Insolvency. —  There  must  be  a  general  voluntary  assignment  to 
render  debtor  insolvent  within  the  bankrupt  act,  p.  91. 

The  following  citing  cases  are  concerned  with  this  holding  and  ap- 
ply it:  The  United  States  v.  The  Marshal,  etc.,  2  Brock.  491,  P.  C. 
15,727,  if  aninconsiderablepartofproperty  is  retained,  it  is  a  question 
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for  the  court;  United  States  v.  Langton,  5  Mason,  284,  P.  C.  15,560, 
holding  a  small  portion  left  out  by  mistake  does  not  defeat  priority; 
United  States  v.  McLellan,  3  Sumn.  352,  F.  G.  15,698,  holding  a  con- 
veyance of  all  property,  but  In  distinct  parts,  Is  good,  unless  especi- 
ally to  evade  priority;  Conard  v.  The  Atlantic  Ins.  Co.,  1  Pet  439, 

7  L.  212,  holding  that  a  bona  fide  general  assignment  defeats 
priority;  Huntley  v.  Kingman,  152  U.  S.  533,  38  L.  543,  14  P.  C.  690. 
a  bona  fide  assignment  of  part  of  a  debtor's  property  is  valid;  Bush 
▼.  United  States,  8  Sawy.  330,  14  Fed.  Rep.  323,  holding  confession 
of  Judgment  is  not  a  voluntary  assignment;  Holt  v.  Bancroft,  30 
Ala.  201,  holding  an  assignment  of  all  his  property,  with  fraudu- 
lent intent,  but  by  distinct  deeds,  a  general  assignment;  Campbell 
V.  The  Colorado  Coal,  etc.,  9  Colo.  66,  10  Pac.  252,  holding  partial 
assignment  valid;  McLean  v.  Rankin,  3  Johns.  374,  holding  plalntifiT 
must  show  that  the  shipment  constituted  the  whole  of  defendant's 
property;  Bwing  v.  Runkle,  20  111.  462,  both  parties  must  have 
fraudulent  Intent,  to  Invalidate  a  conveyance;  U.  S.  v.  Bank  of  U.  S., 

8  Rob.  (La.)  416,  holding  priority  not  defeated  by  partial  assignments 
of  all  property;  as  also  In  Marshall  v.  Barclay,  1  Paige  Ch.  161; 
Willing  V.  Bleeker,  2  S.  &  R.  225,  and  Downing  v.  Klntzing,  2  S.  & 
R.  337,  two  assignments  held  a  general  assignment;  Mussey  v. 
Noyes,  26  Vt  473,  holding  a  partial  assignment  valid;  Stanley  v. 
Robbins,  36  Vt  429,  holding  a  lease  not  an  assignment;  dissenting 
opinion.  Winner  v.  Hoyt,  66  Wis.  247,  28  N.  W.  390,  majority  holding 
where  all  property  was  transferred  by  different  mortgages,  It  was 
a  general  assignment  Cited  in  United  States  v.  Couch,  25  P.  C. 
674,  holding  assignment  of  property  of  firm  and  one  partner,  not 
enough  to  give  priority  to  United  States;  United  States  v.  Wood, 
28  P.  O.  753,  holding  partial  assignment  gives  no  preference. 

Distinguished  In  McArthur  v.  Chase,  13  Gratt  691,  holding  "  In- 
solvency" in  that  statute  meant  insufficient  property  to  pay  debts; 
Bx-  parte  Hull,  12  Fed.  Cas.  856,  defining  Insolvency  in  statute; 
Thelusson  v.  Smith,  2  Wheat  424,  4  L.  278,  holding  United  States 
In  cases  specified  In  act  of  1799,  has  preference  over  Judgment 
lien. 

Fraud  —  Mortgages. —  Mortgagor's  remaining  In  possession  of 
property  is  proper  and  not  evidence  of  fraud,  p.  89. 

Cited  and  applied  in  Almy  v.  Wilbur,  2  W.  &  M.  388.  P.  C.  256, 
holding  possession  by  mortgagor  not  evidence  of  fraud:  Bingham 
y.  Frost  6  Bank.  Reg.  131,  3  P.  C.  401,  holding  that  word  "  convey- 
ance "  Includes  a  mortgage;  Malone  v.  Hamilton,  Minor,  289,  where 
the  deed  contained  a  power  of  sale,  and  surplus  was  to  be  paid  to 
mortgagor;  likewise  in  The  Planters',  etc..  Bank  of  Mobile  v. 
WllUs  &  Co.,  5  Ala.  780,  where  mortgagor  retained  possession  of  the 
chattel;  Hempstead  v.  Johnston,  18  Ark.  134,  65  Am.  Dec.  467,  hold- 
ing grantor's  remaining  in  possession  does  not  invalidate  a  trust 
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^eed;  Walters  t.  Whitlock,  9  Fla.  102,  76  Am.  Dec.  613,  holding 
whether  retention  of  possession  of  a  chose  In  action  by  an  assignor 
Is  fraud.  Is  a  question  of  fact;  Salter  t.  Turner,  10  Iowa,  523,  holding 
retention  of  possession  of  realty  by  grantor  no  evidence  of  fraud; 
Bank  of  Ck>mmerce  t.  Payne,  86  Ky.  464,  8  S.  W.  862,  holding 
whether  the  conveyance  Is  fraudulent  depends  on  the  Intent;  Lunt  v. 
Whlta&er,  10  Me.  314,  holding  where  mortgagor  retained  possession 
of  horse,  mortgagee  had  good  title  against  a  purchaser;  Wilson  v. 
Russell,  13  Md.  630,  71  Am.  Dec.  648,  holding  that  mortgagor's 
remaining  In  possession  does  not  Invalidate  a  deed;  Dawes  v.  Oope, 

4  Blnn.  265,  holding  delivery  of  a  bill  of  lading  Is  a  sufficient  trans- 
fer of  possession;  dissenting  opinion  In  Wolf  v.  Farrell,  3  Brev.  76, 
majority  holding  title  passed,  though  mortgagor  of  chattel  retained 
possession;  Rose  v.  Burgess,  10  Leigh  (Va.),  197,  holding  mortgagor's 
retention  of  possession  of  chattels  does  not  make  It  liable  to  his 
creditors. 

Distinguished  In  Fowler  v.  Merrill,  11  How.  394,  13  L.  743,  where 
mortgage  was  recorded;  In  re  Hussman,  2  Bank.  Reg.  140,  12  Fed. 
Oas.  1076,  holding  sale  without  change  of  possession  was  void 
against  creditors;  Merrill  v.  Dawson,  Hemp.  603,  616,  F.  0.  9,469, 
where  sale  was  held  fraudulent  per  se;  Goburn  v.  Pickering,  3 
N.  H.  425,  14  Am.  Dec.  378,  holding  retention  of  possession  of 
chattel  after  absolute  sale  Is  prima  fade  evidence  of  fraud;  Glow 
V.  Woods,  5  S.  &  R.  284,  9  Am.  Dec.  354,  holding  mortgagors  con- 
tinuing in  possession  fraudulent  per  se. 

• 

Future  advances.— Mortgage  to  secure  future  advances  is  valid, 
f>.  89. 

Glted  to  this  point  and  rule  applied  In  Lawrence  v.  Tucker,  23 
How.  27,  16  L.  479,  as  also  In  United  States  v.  Lennox,  2  Paine,  183, 
F.  G.  15,592,  and  Leeds  v.  Gameron,  3  Sumn.  492,  F.  G.  8,206,  sus- 
taining mortgages  for  future  advances;  TumbuU  v.  Thomas,  1 
Hughes,  176,  F.  G.  14,243,  holding  a  deed  of  trust  for  future  ad- 
vances a  good  lien;  Perkins  &  Elliot  v.  Mayfield,  5  Port  187,  where 
deed  was  given  to  secure  one  against  the  consequences  of  suretyship; 
Allen  V.  Montgomery  R.  R.  Go.,  11  Ala.  452,  holding  a  deed  of  real 
estate  for  security  of  bonds  to  be  Issued  not  void  per  se;  as  also 
in  Tully  V.  Harloe,  35  Gal.  309,  95  Am.  Dec.  105;  Peters  v.  Goodrich, 
3  Gonn.  152,  holding  mortgage  to  secure  an  indorser  valid;  Grane  v. 
Doming,  7  Gonn.  397,  mortgage  for  future  advances  held  good, 
where  advancements  were  made  after  subsequent  mortgages;  Hub- 
bard T.  Savage,  8  Gonn.  220,  where  a  mortgage  to  secure  against 
future  liabilities  was  held  good;  Speer  v.  Sldnner,  35  IlL  293,  sus- 
taining mortgage  for  future  advances;  as  also  In  Gollins  v.  Garllsle, 
13  nL  259;  Stewart  v.  English,  6  Ind.  182,  where  a  bona  fide  con- 
veyance to  pay  debts  was  sustained;  Griffith  v.  Bank,  6  Gill  &  J^ 
436b  where  a  deed  to  Indemnify  Indorsers  was  held  good  as  against 
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creditors;  Ck>mmercial  Bank  t.  Onnningham,  24  Pick.  274,  35  Am. 
Dec.  323,  holding  a  like  mortgage  good;  Robins  v.  Embry,  1  S.  & 
M.  Ch.  267,  holding  assignment  not  vitiated,  because  for  future  ad* 
vances;  Bolsregard  t.  Wall,  1  S.  &  M.  Gh.  430,  holding  mortgages- 
glTen  to  secure  debts  of  a  partnership  valid;  as  also  in  James  v. 
Morey,  2  Cow.  292, 14  Am.  Dec.  485;  Hendricks  v.  Robinson,  2  Johns. 
Oh.  308,  holding  a  bona  fide  assignment  by  a  debtor  In  insolvent  cir- 
cumstances for  future  advances  good;  Walker  v.  Snediker,  1  Hoff, 
Oh.  146,  holding  such  a  mortgage  valid,  but  future  liabilities  not 
embraced  by  a  subsequent  parol  agreement;  Truscott  v.  King,  6 
N.  T.  159,  holding  when  a  Judgment  to  secure  future  advances  has 
been  paid.  It  cannot  be  set  up  for  subsequent  advances  as  against 
an  intervening  Incumbrancer;  Robinson  v.  Williams,  22  N.  Y.  383. 
holding  such  a  mortgage  Is  good  as  against  a  creditor  by  Judg- 
ment recovered  before  such  advances  became  due;  Young  v.  Wil- 
son, 27  N.  Y.  353,  holding  niortgage  to  secure  liabilities,  though  not 
specifying  amount,  was  certain  enough;  Sabin  v.  Columbia  Fuel 
Oo.,  25  Or.  24,  42  Am.  St  761,  34  Pac.  695,  holding  mortgage  valid 
though  It  may  subsequently  turn  out  that  at  the  time,  mortgagor 
was  unable  to  pay  all  his  debts;  McGavock  v.  Deery,  1  Cold.  270,. 
holding  assignment  for  future  advances  valid;  McCarty  v.  Chalfant, 
14  W.  Va.  547,  holding  deed  of  trust  for  future  advances  valid. 
See  also  a  note  in  20  Am.  Dec.  659,  on  this  subject 

Distinguished  In  Craig  v.  Tappln,  2  Sandf.  Ch.  84,  the  mortgage- 
there  not  reciting  its  object 

Insolvency.— United  States  is  entitled  to  a  priority  of  payment,, 
but  has  no  Hen,  p.  90. 

The  citing  cases  show  that  this  doctrine  has  been  very  extensively 
afllrmed.  They  approve  and  apply  It  as  follows:  Beaston  v. 
Farmers*  Bank  of  Delaware,  12  Pet.  134,  9  L.  1029,  holding  an 
attachment  of  an  individual  not  defeated  by  a  subsequent  attach- 
ment of  the  United  States;  In  re  Hambright  11  Fed.  Cas.  316,  2 
Bank.  Reg.  158,  holding  creditor's  valid  prior  lien  prevailed  over 
costs  of  bankruptcy;  United  States  v.  The  Canal  Bank,  3  Story,  81, 
F.  0.  14,715,  this  priority  rests  on  statute;  Postmaster-General  v. 
Bobbins,  1  Ware,  169,  F.  O.  11,314,  holding  that  widow's  allowance 
took  precedence;  Perry  Manufacturing  Co.  v.  Brown,  2  Wood.  & 
M.  454,  F.  0.  11,015,  holding  that  where  proceedings  In  Insolvency 
advanced  to  appointment  of  a  messenger,  this  inchoate  title  was 
not  defeated  by  a  subsequent  lien;  United  States  v.  Wilkinson.  5 
DllL  278,  F.  0.  16,695,  where  a  purchaser  under  an  attachment  took 
free  from  preference;  United  States  v.  McLellan,  3  Sumn.  353y 
F.  O.  15,698,  holding  conveyance  of  all  his  property  to  creditors  is 
not  a  voluntary  assignment  within  the  statute;  United  States  t. 
ELawklns,  4  Mart  N.  8.  (La.)  830,  holding  United  States  has  not  a 
preference  in  an  Insolvent  estate,  above  the  mortgage  creditor;. 
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Farmers'  Bank  y.  Beaston,  7  Gill  &  J.  426,  28  Am.  Dec.  229,  an 
attachment,  operating  as  a  lien,  takes  priority  over  United  States 
where  receiver  was  appointed;  Watkins  y.  Otis,  2  Pick.  102,  holding 
a  foreign  attachment  not  such  a  one  as  to  give  United  States  prior- 
ity; Anderson  y.  State,  23  Miss.  476,  holding  United  States  has  no 
lien;  Finney  y.  Steamboat  Fayette,  10  Mo.  619,  to  the  point  that 
United  States  has  lien  on  commencement  of  suit;  United  States  v. 
Orookshank,  1  Edw.  Oh.  237,  holding  priority  does  not  exist  in 
relation  to  real  estate  descended  to  heirs;  Bank  of  Muskingum  y. 
Oarpenter,  7  Ohio  (Pt  1),  70,  28  Am.  Dec.  620,  holding  an  equi- 
table mortgage  to  be  preferred  to  a  Judgment  of  later  date;  Wilcocks 
V.  Wain,  10  S.  &  R.  380,  holding  a  mortgage  prior  to  general  assign- 
ment cuts  off  preference;  State  y.  Harris,  2  Bailey  L.  600,  holding 
the  State  not  entitled  to  priority  at  common  law;  Ex  parte  WaddelU 
28  F.  O.  1314,  holding  decree  of  bankruptcy  creates  no  lien,  estate 
Tests  in  assignee;  Savings  Society  v.  Multnomah,  169  U.  S.  428,  42 
L.  805,  18  S.  Ot  395,  holding  that  a  mortgage  conveys  an  interest 
in  land  and  may  be  taxed;  United  States  v.  Areola,  24  Fed.  Oas.  850, 
holding  interest  of  mortgagee  is  distinct  from  that  of  mortgagor;  note 
to  4  Wheat  120,  4  L.  530,  on  this  subject;  dissenting  opinion. 
Winner  v.  Hoyt,  66  Wis.  247,  28  N.  W.  390,  57  Am.  Rep.  263,  ma- 
jority holding  separate  assignments  covering  all  his  property  are 
a  general  assignment;  Oonard  v.  Atlantic  Ins.  Oo.,  1  Pet.  441,  7 
L.  213,  holding  priority  of  United  States  will  not  divest  a  specific 
lien  such  as  a  mortgage;  Thelluson  v.  Smith,  1  Pet  0.  0.  196,  198, 
F.  0.  13,878,  holding  priority  of  United  States  does  not  cut  off  a 
judgment  creditor. 

Costs.—  Whether  coats  may  be  awarded  against  the  United  States, 
query,  p.  92. 

Oited  in  Hathway  v.  Roach,  2  Wood.  &  M.  68,  F.  O.  6,213.  and 
Stanley  v.  Schwalby,  162  U.  S.  272,  40  L.  966,  16  S.  Ot  761,  holding 
United  States  are  not  liable  to  judgment  for  costs;  Oarlisle  v. 
Oooper,  64  Fed.  Rep.  474,  26  U.  S.  App.  240,  holding  in  absence  of 
legislation  by  congress,  costs  cannot  be  awarded  against  ths  United 
States;  Ourtis  v.  Banker,  136  Mass.  360,  and  Saunders  v.  Frost  16 
Am.  Dec.  407,  refusing  to  give  costs  againllt  the  United  States: 
United  States  v.  Davis,  54  Fed.  Rep.  153,  12  U.  S.  App.  47,  allowing 
costs,  by  statute,  in  proceeding  to  recover  excessive  duties. 

Appeal  and  error.— Oause  may  be  removed  from  Oircult  to  Su- 
preme Oourt  by  writ  of  error,  p.  79. 

Oited  to  this  point  in  Harrison  v.  Burgess,  1  Hawks,  392. 

Distinguished  in  The  San  Pedro,  2  Wheat  143,  4  L.  205,  holding 
cause  could  not  be  removed  by  writ  of  error. 

Miscellaneous  citations.— Oited  in  Enders  v.  Swayne,  8  Dana, 
111,  but  not  in  point  Oited  generally  in  United  States  t.  Wilkm* 
•on,  5  Dill.  277,  F.  O.  16,695. 
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8  Or.  92-06.  2  L.  876,  PEYTON  y.  BROOKE. 

Costs.— Judgment  for  costs  includes  all  costs,  prlw  or  subse* 
quent  to  its  rendition,  p.  96. 

Gited  in  Blake  y.  Hawldns,  19  Fed.  205,  holding  tbat  a  Judgment 
opens  to  include  commissions  of  clerk;  Windrum  t.  Parker,  2  Leigli 
(Ya.),  866  holding  a  party  having  taken  one  execution  can  take 
another  at  his  own  costs. 

8  Or.  97-189,  2  L.  877,  LAMBERT  Y.  PAINE. 

Wills.—  A  doYise  of  all  one's  estate  carries  the  fee  without  words 
of  inheritance,  p.  128. 

Cited  and  principle  applied  in  Roberts  y.  Lewis,  153  U.  S.  877, 
88  L.  750,  14  S.  Ct  946,  construing  the  words  "  all  my  estate,  real 
and  personal,"  etc.,  in  a  devise  to  carry  a  fee;  Denechand  v.  Berry, 
48  Ala.  605,  construing  words  "  all  property  "  in  a  statute  to  mean 
everything  capable  of  ownership;  Robinson  v.  Randolph,  21  Fla. 
687,  644,  holding  word  **  property  *'  in  a  devise  carries  fee;  Fogg  v. 
Clark,  1  N.  H.  167,  holding  "  all  my  landed  property  "  in  a  will  con- 
veyed a  fee;  Den  v.  Schenck,  8  N.  J.  L.  39,  where  words  "  all  my  real 
estate"  were  followed  by  qualifying  clause,  held  devisee  took  fee 
subject  to  qualification;  Jackson  v.  Robins,  16  Johns.  588,  a  devise 
of  "  all  his  estates  "  to  B.,  and  in  case  of  her  death  without  aliena- 
tion to  C.  B.,  takes  a  fee;  Bradstreet  v.  Clarke,  12  Wend.  661, 
devise  to  executors  of  my  "landed  estate"  gives  a  fee;  Fox  v. 
Phelps,  20  Wend.  445,  holding  a  devise  "  of  my  estate  "  carries  fee; 
dissenting  opinion,  French  v.  M'llhenny,  2  Binn.  19,  majority  held 
a  devise  "of  his  plantation"  carried  fee;  Campbell  v.  Carson*  12 
8.  &  R.  55,  holding  a  devise  of  "all  lands  to  be  by  her  fully  pos- 
sessed" carried  fee;  dissenting  opinion,  Steele  v.  Thompson,  14  S. 
&  R.  92,  majority  held  devise  of  "plantation"  carried  life  estate; 
Waterman  v.  Greene,  12  R.  L  484,  holding  devise  of  my  "mill, 
land,"  etc.,  took  fee;  Troth  v.  Robertson,  78  Va.  55.  "estate"  in 
statute  includes  real  and  personal  property.  Cited  Byers  v.  Fowler, 
12  Ark.  286,  54  Am.  Dec  288,  arguendo. 

Distinguished  in  Wright  v.  Denn,  10  Wheat  235,  6  L.  811,  where 
words  "  all  the  rest  of  my  lands  and  tenements  "  carried  only  a  life 
estate;  Beal  v.  Holmes,  6  Har.  ft  J.  225,  holding  "  all  that  tract  of 
land  "  carried  only  a  life  estate. 

« 

Wills.—  Little  aid  can  be  had  from  adjudged  cases  in  construing 
wiUs.  p.  181. 

Cited  to  this  point  in  Rosenberg  v.  Frank,  58  CaL  411,  and  Le 
Breton  v.  Cook,  107  CaL  416,  40  Pac.  558. 

Wills.—  Meaning  of  adjudged  words  should  be  adhered  to  In  con- 
struing a  will^p.  184 

Rule  applied  in  Kean  v.  Roe,  2  Harr.  (DeL)  116,  29  Am.  Dec  848^ 
giving  technical  words  in  will  their  technical  meaning. 
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Wills  are  construed  more  liberally  than  common-law  conveyances 
to  effectuate  intent,  p.  138. 

Miscellaneous  citations.— Cited  in  Boone  y.  Ohiles,  10  Pet  212, 
0  L.  400,  apparently  not  in  point 

8  Or.  140-158.  2  L.  301.  HODGSON  T.  BUTTS. 

Chattel  mortg^g^. —  Virginia  law  requires  that  they  be  acknowl- 
edged before  three  witnesses;  accordingly  chattel  mortgages  of  ves- 
sel acknowledged  before  but  two  is  void  as  to  creditors  and  subse- 
quent purchasers,  pp.  156-158. 

Oited  and  doctrine  applied  in  Bank  of  the  United  States  v.  Lee, 
13  Pet  122,  10  L.  80,  holding  a  deed  of  slaves  to  wife,  duly  re- 
corded, good  against  subsequent  creditors;  Killough  t.  Steele,  1 
Stew.  &  P.  267,  270,  where  an  unrecorded  chattel  mortgage  upon  a 
valuable  consideration  was  held  not  within  the  statute  of  frauds; 
Baker  y.  Washington,  5  Stew.  &  P.  140,  holding  a  mortgage  upon 
valuable  consideration  need  not  be  registered;  Rushin  v.  Shields, 
11  Ga.  640,  56  Am.  Dec.  438,  holding  the  irregular  registration  of  a 
deed  is  not  even  notice;  Shepherd  y.  Burkhalter,  13  Ga.  440,  58 
Am.  Dec.  526,  holding  a  recorded  instrument  to  be  constructive  no- 
tice only  so  far  as  it  appears  on  the  record;  Walker  v.  Gilbert,  1 
Freem.  Oh.  03,  holding  a  deed  not  duly  registered  not  notice;  Smith  v. 
Chamberlain,  2  N.  H.  441,  refusing  to  extend  statute,  by  requiring 
"  competent "  witnesses;  Gooding  y.  Riley,  50  N.  H.  409,  restricting 
it  to  subsequent  creditors  without  notice;  Simon  v.  Brown,  3  Yeates, 
187,  2  Am.  Dec  368,  holding  an  unauthorized  recording  is  no  evi- 
dence of  notice;  Heister  v.  Fortner,  2  Binn.  44,  4  Am.  Dec.  420, 
holding  registry  of  a  defectively  proved  deed  is  not  constructive 
notice;  Johnson  y.  Slater,  11  Gratt  325,  held  a  deed  not  duly  recorded 
is  yoid  as  to  creditors.  Cited  in  Wolf  y.  Farrell,  3  Brev.  78.  Cited 
in  The  Bramen,  Brown  Adm.  162,  F.  0.  1,805,  holding  mortgagee 
is  liable  for  mate's  wages. 

Distinguished  in  McGregor  y.  Hall,  3  Stew.  &  P.  404,  where  mort- 
gage was  left  to  be  recorded;  Hobson  y.  Kissam,  8  Ala.  362,  holding 
yaiid  a  deed  of  trust  not  recorded  in  statutory  form. 

Maritime  liens.—  Master  of  vessel  has  right  to  retain  freight  for 
debts  due  him,  p.  158. 

Cited  and  principle  applied  in  The  Ship  Packet  3  Mason,  264,  F.  0. 
10;654,  holding  master  has  lien  on  freight  for  advances  made  abroad; 
Snow  y.  Goodrich,  14  Me.  230,  holding  master  pledging  his  individual 
credit  to  obtain  cargo  has  lien  on  it;  Ingersoll  y.  Van  Bokkelein,  7 
Cow.  670,  holding  master  has  lien  on  freight  for  liability  incurred; 
Starr  y.  Knox,  2  Conn.  228,  holding  register  of  ship  is  prima  facie 
evidence  of  ownership.    Cited  in  Shaw  y.  Godkin,  7  N.  H.  20. 

Distinguished  in  Van  Bokkelein  v.  Ingersoll,  5  Wend.  325,  holding 
master  has  no  lien  on  freight  for  wagea» 
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3  Or.  159-174,  2  L.  897,  UNITBD  STATBS  T.  MOBB. 

Federal  courts.—  Supreme  Oourt  has  appellate  power  only  In  the 
cases  provided  for  by  congress,  p.  178. 

A  number  of  citations  affirm  and  apply  this  principle:  In  re 
Kaine,  14  How.  120,  14  L.  352,  holding  it  has  no  power  to  review 
decision  of  Circuit  Oourt  remanding  prisoner  on  writ  of  habeas 
corpus  in  absence  of  statute;  Ex  parte  Bradley,  7  Wall.  384,  385,  19 
L.  221,  in  dissenting  opinion,  majority  holding  they  had  right  to 
review,  by  writ  of  mandamus,  disbarment  proceedings;  Baker  v. 
Biddle,  1  Bald.  403,  406,  F.  0.  764,  holding  United  States  courts  will 
not  sustain  suits  in  equity  where  the  remedy  at  law  is  adequate; 
Bx  parte  Crane,  5  Pet  200,  204,  219,  8  L.  96,  98,  103,  in  dissent- 
ing opinion,  majority  holding  they  had  right  to  issue  mandamus  com- 
pelling Circuit  Oourt  to  sign  bill  of  exceptions;  dissenting  opinion. 
Ex  parte  Lange,  18  Wall.  185,  205,  21  L.  882,  888,  majority  holding 
Supreme  Court  will,  by  writ  of  habeas  corpus,  se6  if  Federal  court' 
Had  authority  over  prisoner;  Forsyth  v.  United  States,  9  How.  572, 
13  L.  263,  where  right  to  review  criminal  cause  had  been  given 
by  law;  dissenting  opinion,  Decatur  v.  Paulding,  14  Pet.  603,  607, 
10  L.  612,  614,  majority  holding  Supreme  Court  has  right  to  man- 
damus, ministerial  Federal  officer;  Bx  parte  Watkins,  8  Pet  201,  7  L. 
652,  holding  'this  court  cannot  revise  proceeding  of  Circuit  Oourt 
in  criminal  cases;  Daniels  v.  Railroad  Co.,  8  Wall.  254,  18  L. 
225,  holding  appellate  Jurisdiction  depends  on  act  of  congress;  dis- 
senting opinion,  Tennessee  v.  Davis,  100  U.  8.  283,  290,  25  L.  657, 
659,  majority  held  provision  of  Constitution  extending  Judicial 
power  of  United  States  "  to  all  cases  in  law  and  equity  "  embraces 
criminal  cases;  United  States  v.  Sanges,  144  U.  S.  319,  36  L.  449,  12 
S.  Ot  612,  holding  writ  of  error  does  not  lie  in  behalf  of  United 
States  in  a  criminal  case;  Cross  v.  United  States,  145  U.  S.  574,  36 
L.  822,  12  S.  Ct  843,  holding  a  statute  permitting  appeals  from 
District  and  Circuit  Courts  in  capital  cases,  does  not  embrace  Su- 
preme Court  of  District  of  Columbia;  Cross  v.  Burke,  146  U.  S.  87, 
36  L.  898,  13  S.  Ct  23,  holding  this  court  has  no  Jurisdiction  over 
Judgment  of  court  of  District  of  Columbia  on  habeas  corpus;  Chap- 
man V.  United  States,  164  U.  S.  447,  448,  450,  41  L.  508,  509,  17  S, 
Ct  77,  78,  holding  they  had  right  to  review,  by  writ  of  error.  Judg- 
ment of  Court  of  Appeals  of  District  of  Columbia  in  a  criminal* 
case;  as  also  in  United  States  v.  Plumer,  3  Cliff.  26,  F.  0.  16,055,  and 
Humphrey  v.  The  State,  Minor,  65.  Cited  in  Warner  v.  Steamer  Uncle 
Sam,  9  Cal.  736,  holding  failure  of  congress  to  provide  for  appeals 
from  State  court  does  not  affect  their  original  Jurisdiction;  Laverty 
V.  Duplessis,  3  Mart  (O.  S.)  49,  holding,  where  Constitution  limited 
Jurisdiction  of  a  court  to  civil,  it  cannot  consider  criminal  cases; 
Commonwealth  v.  Cummings,  3  Cush.  218,  50  Am.  Dec.  737,  holding 
that  a  writ  of  error  does  not  lie  in  a  criminal  case  in  behalf  of 
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State;  Fleming  v.  Clark,  12  Allen,  195,  refusing  to  discharge  on 
habeas  corpus,  though  writ  of  error  had  been  issued  by  Sut>reme 
Court  of  United  States;  Bryan  v.  Bates,  12  Allen,  209,  holding  a 
writ  of  error  issued  by  United  States  Supreme  Court  in  criminal 
case  operates  as  a  stay  of  execution;  Ex  parte  Marmaduke,  91  Mo. 
251,  4  S.  W.  99,  dissenting  opinion,  majority  holding  habeas  corpus 
ad  testificandum  not  Issuable  to  produce  felon  in  custody;  United 
States  v.  McElroy,  2  Mont.  496,  construing  act  permitting  appeals; 
Rhodes  v.  Phillips,  2  Tex.  161,  holding  Jurisdiction  of  court  depended 
on  act  of  legislature;  as  also  in  Yarbrough  v.  The  State,  2  Tex.  527; 
State  V.  Daughtery,  5  Tex,  3,  4,  where  act  gives  defendant  in  crim- 
inal case  right  to  appeal.  State  cannot;  in  dissenting  opinion,  State 
V.  Croteau,  23  Vt  73,  to  the  point,  writ  of  error  will  not  lie  for  State 
in  a  criminal  case  of  acquittal  Cited  in  dissenting  opinion,  Sparf 
V.  United  States,  156  U.  S.  176,  39  L.  387,  15  S.  Ct  321.  And  see  note 
to  11  Wheat  474,  6  L.  523,  on  this  subject 

Distinguished  in*People  v.  Jordan,  65  Cal.  648,  4  Pac.  686,  holding 
where  court  has  been  given  appellate  Jurisdiction  it  may  establish 
its  own  system  of  procedure;  People  v.  Bradley,  60  111.  400,  for 
there  the  court  had  Jurisdiction  in  criminal  cases. 

Federal  courts.—  Supreme  Court  has  no  Jurisdiction  by  appeal  or 
error  of  criminal  causes  from  the  District  of  Columbia^  p.  178. 

Obiter  dictuxn. —  Court  not  bound  by  expressions  in  opinion  on 
point  not  contested,  p.  172. 

Rule  applied  in  Ex  parte  BoUman,  4  Cr.  104,  2  L.  564;  Cross  t. 
Burke,  146  U.  S.  87,  36  L.  898,  13  S.  Ct  23;  Darden  v.  Lines,  2  Fla. 
580,  courts  refusing  to  consider  themselves  bound  by  expressions 
in  opinion  on  points  not  contested. 

Miscellaneous  citations. —  Note,  p.  160,  is  cited  in  Turner  v.  Tur- 
ner, 44  Ala.  451;  Oimter  y.  Dale,  44  Ala.  644,  that  it  is  the  duty  of 
every  State  to  protect  its  citizens;  dissenting  opinion,  State  t.  din- 
ton,  26  La.  Ann.  413. 

3  Cr.  174-178,  2  L.  402,  FAW  v.  ROBBRDBAU. 

Statute  of  limitation.— " Beyond  the  sea"  and  "out  of  State** 
are  analogous  terms,  p.  177. 

Cited  and  applied  in  Davie  v.  Briggs,  97  U.  S.  637,  24  L.  1089,  fol- 
lowing State  rule  that  "beyond  seas"  means  without  the  United 
States;  Smith  v.  Bond,  8  Ala.  390,  "return  into  State'*  means 
within  Jurisdiction  of  State  courts;  Thomason  v.  Odum,  23  Ala.  486, 
"  beyond  the  seas "  Includes  a  resident  of  another  State;  Hatch  ▼. 
Spofford,  24  Conn.  441,  if  both  parties  reside  in  another  State  stat- 
ute does  not  run;  Oalusha  v.  Cobleigh,  13  N.  H.  87,  holding  "  be- 
yond sea  "  means  without  the  State;  Paine  y.  Drew,  44  N.  H.  819. 
resident  and  nonresident  plaintiffs  on  same  footing;  Hale  y.  Law« 
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rence,  21  N.  J.  L.  741,  47  Am.  Dec.  205,  both  parties  nonresidents, 
cause  arose  out  of  State,  statute  runs;  Richardson  v.  Richardson, 
6  Ohio,  126,  25  Am.  Dec.  746,  "  beyond  seas  "  means  without  State. 
as  also  in  Forbes  v.  Foot,  2  McGord,  833,  13  Am.  Dec.  733.  Cited, 
Pruseux  v.  V^elch,  20  Fed.  Gas.  26,  holding  same  as  main  case. 
See  also  13  Am.  Dec.  733,  and  83  Am.  Dec.  645,  note. 

Distinguished  in  Campbell  v.  Rankins,  11  Me.  106,  holding,  where 
statute  prohibited  the  transportation  of  infants,  **  beyond  the  seas  " 
meant  without  the  United  States. 

Statute  of  limitations.— A  creditor  resident  of  another  State,  re- 
moves his  disability  as  one  **  out  of  the  commonwealth  ^  by  coming 
into  the  State,  however  temporarily,  and  the  statute  begins  to  run 
against  his  claim,  p.  178. 

Cited  in  Palmer  v.  Shaw,  16  Cal.  96,  holding  a  temporary  returu, 
not  clandestine,  starts  statute;  Cole  v.  Jessup,  10  N.  Y.  104,  holding 
averment  of  "  public  return  "  sufficient;  Powell  v.  Koehler,  52  Ohio 
St  120,  49  Am.  St  Rep.  709,  39  N.  E.  196,  holding  temporary  return 
of  infant  removes  disability  of  absence. 

Distinguished  in  Alexander  v.  Burnet,  5  Rich.  L.  202,  holding  re- 
turn must  be  open;  Didier  v.  Davison,  2  Sandf.  Ch.  66,  68,  restricting 
rule  to  open  return  with  intent  to  reside. 

Appeal  and  error.— On  writ  of  error  court  will  take  facts  as 
found  in  the  record,  p.  177. 

Cited  and  followed  in  United  States  v.  Bliason,  16  Pet  301,  10  L. 
972,  holding  writ  of  error  lies  to  decision  of  Circuit  Court  upon  an 
agreed  case;  United  States  v.  King,  7  How.  865,  12  L.  948,  and 
Suydam  v.  Williamson,  20  How.  434,  15  L.  980,  holding  statement 
filed  after  writ  of  error  is  issued  cannot  be  considered  a  part  of  the 
record;  Insurance  Co.  v.  Folsom,  18  WalL  249,  21  L.  833,  holding 
Supreme  Court  cannot  review  Circuit  Court's  findings  of  facts: 
Holbrook  v.  Allen,  4  Fla.  101,  holding  where  court  is  to  weigh  evi- 
dence on  agreed  statement  of  facts,  a  writ  of  error  does  not  He; 
Derby  v.  Jacques,  1  Cliff.  433,  F.  C.  3,817,  holding  writ  of  error  lies 
from  Circuit  Court  Judgment  upon  an  agreed  case. 

3  O.  179-180,  2  L.  404,  RAY  v.  LAW. 

Appeal  and  error.—  Decree  of  sale,  after  foreclosure,  is  final,  fh>m 
which  appeal  lies,  p.  180. 

Numerous  citations  show  affirmance  and  various  applications  of 
this  principle:  Thomson  v.  Dean,  7  Wall.  346,  19  L.  95,  decree  direct- 
ing transfer  of  stock,  and  account  of  amount  paid  and  to  be  paid 
for  same,  is  final;  Marin  v.  Lalley,  17  WalL  17,  21  L.  596,  holding 
from  proceeding  in  its  nature  similar  to  the  foreclosure  of  mortgage, 
appeal  lies;  Whiting  v.  Bank,  13  Pet  15,  10  L.  38,  holding  a  decree 
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of  foreclosure  and  sale  a  final  decree;  Bronson  t.  Railroad  Co.,  2 
Black,  681, 17  L.  360,  holding  right  to  appeal  cannot  be  suspended  by 
cross-bills  between  others;  The  Steamboat  New  Bngland,  8  Sumn. 
607,  F.  G.  10,161,  holding  one  part^  may  appeal  from  decree  of  sale, 
or  wait  until  definitive  decree;  Railroad  Oo.  v.  Swasey,  28  WalL  409, 
28  L«  187,  and  Grant  v.*  Insurance  Oo.,  106  U.  S.  481,  27  L.  288,  1 
S.  Gt  416,  restricting  appeal  to  case  where  amount  due  was  deter- 
mined;  Ghicago,  etc,  R.  R.  v.  Fosdicli,  106  U.  S.  70,  27  L.  66,  holding 
decree  final,  though  it  does  not  exhaust  equity  of  redemption;  Key- 
stone Iron  Go.  v.  Martin,  182  U.  S.  98,  96,  88  L.  276,  277,  10  S.  Ot 
38,  84,  holding  granting  of  perpetual  injunction  and  ordering  an 
account  not  a  final  decree;  McGourkey  v.  Toledo  Sc  Ohio  Ry.,  146 
U.  S.  646,  36  L.  1088,  18  S.  Gt  172,  decree  final  if  there  is  a  minis- 
terial reference,  not  if  Judicial;  Desvergers  v.  Parsons,  60  Fed.  160, 
23  U.  S.  App.  239,  decree  terminating  litigatioh  on  its  merits,  leav- 
ing nothing  but  its  execution,  is  final;  Weatherford  v.  James,  2  Ala. 
176,  though  there  be  a  reference  to  compute  damages,  decree  is 
final;  Grittenden,  ex  parte,  10  Ark.  366,  370,  decree  of  dower,  ap- 
pointing commissioners  to  ascertain  intermediate  rents,  not  fina); 
The  Farmer's  Loan,  etc.,  v.  Ganada,  etc.,  Ry.  Go.,  127  Ind.  256,  26 
N.  E.  785,  decree  of  sale,  proceeds  in  court,  subject  to  llenholders, 
is  conclusive  upon  the  parties;  Ringgold's  Gase,  1  Bland  Oh.  17, 
discussing  whether  an  appeal  from  ex  parte  proceedings  lies,  not 
decided;  Benedict  v.  Thompson,  2  Doug.  (Mich.)  303,  holding  order 
for  appraisement  of  mortgaged  premises  final;  Gromwell  v.  Graft, 
47  Miss.  59,  holding  decree  to  sell  specified  articles  unless  claim  is 
paid.  Is  final;  Baker  v.  Lehman,  Wright,  523,  holding  decree  for  sale 
of  mortgaged  premises  final;  Hey  v.  Schooley,  7  Ohio  (pt  2),  49, 
holding  decree  to  sell,  not  opened  by  appeal  from  decree  confirming; 
Royall  V.  Johnson,  1  Rand.  430,  holding  decree  as  to  one  defendant 
final,  though  action  is  pending  as  to  rest;  Thorntons  v.  Fitzhugh,  4 
Leigh  (Va.),  216,  holding  decree,  with  reservation  of  further  decree 
if  unavailing,  is  final;  Gore  v.  Strickler,  24  W.  Va.  694,  holding  decree 
ascertaining  amount  of  debts  and  ordering  sale,  final;  in  note,  see 
60  Am.  Dec.  435,  note,  and  Suckley  v.  Rotchford,  12  Gratt  70,  65, 
Am.  Dec.  245,  discussing  point  generally. 

Distinguished  in  The  Palmyra,  10  Wheat  504,  6  L.  876,  holding 
decree  not  final  where  damages  were  unassessed;  Beebe  v.  Russell, 
19  How.  286.  16  L.  669,  holding  appeal  will  not  lie  where  there  is  a 
reference  to  state  an  account;  Burlington,  etc.,  Ry.  v.  Simmons,  123 
U.  S.  55,  31  L.  74,  8  S.  Gt.  59,  where  no  sale  was  ordered;  Gray  v. 
Palmer,  9  GaL  635,  where  partnership  accounts  remained  to  be 
taken;  Gocke  v.  Gilpin,  1  Rob.  (Va.)  39,  40,  holding  decree  not  final 
where  further  action  of  court  is  necessary;  Gent  Trust  Go.  v.  Ry. 
Go.,  89  Fed.  Rep.  27,  holding  while  decree  of  foreclosure  is  final, 
it  did  not  prevent  purchaser  from  filing  a  supplemental  bill  for  an 
injunction  restraining  others  from  bringing  suit  in  Stat:^  court  at- 
tacking validity  of  decree. 
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8  Or.  180-189,  2  L.  404,  LBVY  t.  OADSBY. 

Usuxy. —  Oourt  has  exclusive  power  of  deciding  whether  written 
contract  is  nsorious,  p.  186. 

Principle  applied  in  Walker  v.  Bank,  8  How.  72,  11  L.  489,  hold- 
ing question  of  usury  dependent  on  writing  is  for  court;  Buttrick 
v.  Harris,  1  Biss.  446,  F.  G.  2,256,  holding  court  should  construe  in- 
strument indirectly  involving  usury;  Goddard  v.  Foster,  17  WaH 
142,  21  L.  595,  where  agreement  was  deduced  from  correspondence 
of  parties;  Higgins  v.  McOrea,  116  U.  S.  682,  29  L.  768,  6  S.  Ot  562, 
where  facts  not  disputed,  construction  rules  of  a  board  is  a  ques- 
tion of  law;  Gomfort  v.  Ballingal,  134  Mo.  288,  85  S.  W.  611,  but 
if  Jury  construed  correctly.  Judgment  will  not  be  reversed;  Archibald 
V.  Thomas,  3  Gow.  289,  court  has  exclusive  power  to  decide 
whether  written  contract  is  usurious;  Morris  v.  Ward,  36  N.  Y.  695, 
construing  a  grant;  Dwight  v.  Germania  Life  Ins.  Go.,  103  N.  Y. 
358,  57  Am.  Rep.  734,  8  N.  E.  658,  contract  of  insurance;  Denison 
V.  Wertz,  7  S.  &  R.  376,  holding  error  to  leave  construction  of  written 
Instrument  to  Jury,  also  Bvans  v.  Negley,  13  S.  &  R.  220,  and  McFar- 
land  V.  Newman,^  Watts,  59,  84  Am.  Dec.  502;  Reid  v.  Dodson,  1 
Overt  412,  as  to  military  entry;  San  Antonio  v.  Lewis,  9  Tex.  71, 
legal  effect  of  written  evidence  a  matter  of  law.  Gited  in  Lloyd  v. 
Scott,  4  Or.  O.  G.  213,  F.  G.  8,434,  and  Insurance  Go.  v.  Walsh,  18 
Mo.  237,  in  general  discussion.  See  also  note  on  this  subject,  69  Am. 
Dec  454. 

TTrary  is  provable  under  general  issue,  p.  186. 

Rule  applied  in  Ambler  v.  Ruddell,  17  Ark.  140,  holding  defense 
of  usury  may  be  set  up  undei:  general  issue  in  action  on  oral  prom- 
ise, notwithstanding  statute;  Stockham  v.  Munson,  28  IlL  58,  holding 
it  is  not  necessary  to  set  up  usury  by  plea;  Fulton  Bank  v.  Stafford, 
2  Wend.  486;  Solomon  v.  Jones,  3  Brev.  56,  and  Bank  v.  Evans, 

9  W.  Va.  382,  holding  usury  may  be  proved  under  general  issue. 
Gited  in  Howard  v.  Thompson,  21  Wend.  334,  folding  in  action  of 
libel  defendant  may  rest  on  probable  cause,  after  abandoning  de- 
fense of  Justification;  Irwin  v.  Bell,  1  Overt  486,  holding  plaintiff 
failing  to  prov^  under  special  count  may  resort  to  general  count 

Distinguished  in  Little  v.  Riley,  43  N.  H.  112,  holding  in  suit  on 
writ  of  entry  upon  a  mortgage,  usury  could  not  be  set  up  under 
general  issue;  Barbour  v.  Tompkins,  31  W.  Va.  415,  7  &  E.  4, 
holding  defense  of  usury  must  be  directly  raised. 

Miscellaneous  citations.— Gited  in  Gates  v.  National  Bank,  100 
U.  S.  249,  25  L.  584;  Atkinson  v.  Allen,  71  Fed.  Rep.  59,  36  U.  S.  App. 
255;  Gittell  v.  Riley,  Hardin,  87;  Polk  v.  Robertson,  1  Overt  467, 
in  general  discussion. 

TTsary.— If  borrower  agrees  to  pay  same  rate  of  interest  he  re- 
ceives on  a  reloan  by  himself,  usury  in  second  contract  makes  first 
megal,  p.  186b 
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Cited  in  Newman  y.  Williams,  29  Miss.  222,  holding  where  one 
is  to  receive  more  than  the  legal  rate  for  forbearance,  agreement 
is  usurious;  Pfeister  v.  Building  Assn.,  19  W.  Va.  718,  holding  if 
building  association  advances  money  at  legal  rate  to  one  paying 
highest  premium,  loan  is  usurious. 

Distinguished  in  Nichols  v.  Fearson,  7  Pet  108,  8  L.  625,  holding 
sale  of  note  by  drawee  at  a  discount  is  not  per  se  usurious;  Kimball 
V.  Athenaeum,  8  Gray,  232,  holding  agreement  to  pay  rate  of  in- 
terest and  to  give  creditor  notes  and  pay  him  for  disposing  of  them 
is  not  usurious. 

3  Or.  187-192,  2  L.  406,  MARINE  INS.  00.  V.  WILSON 

Marine  insurance,  unseaworthiness.—  Surveyor's  reporting  vessel 
unsound,  not  referring  to  time,  will  not  discharge  policy,  p.  192. 

Distinguished  in  Dorr  v.  Ins.  Co..  7  Wheat.  614,  6  L.  537,  this 
case  not  resembling  that  in  evidence  or  pleadings;  as  also  in  Wat- 
son V.  Insurance  Company  of  North  America,  2  Wash.  C.  0. 153,  F.  0. 
17,284.  / 

3  er.  193-210,  2  L.  408,  WILSON  v.  CODMAN. 

Practice.— Defendant  not  entitled  to  continuance  upon  death  of 
plaintiff,  but  may  insist  on  production  of  letters  testamentary,  p.  207, 

Cited  in  Alexander  v.  Patten,  1  Or.  C.  0.  339,  F.  C.  171,  and 
North  V.  Clark,  8  Or.  C.  C.  93,  F.  C.  10,308,  holding  administrator 
bound  to  give  oyer  of  his  letters,  whenever  demanded,  before  ex- 
piration of  time  to  plead;  Equitable  Life,  etc.  v.  Trimble,  83  Fed. 
Rep.  87,  48  U.  S.  App.  569,  holding  administrator  may  be  substituted 
as  plaintiff  without  filing  supplemental  pleadings;  Taylor  v.  Western 
Pacific  R.  R.  Co.,  45  Cal.  337,  upon  plaintiff's  death,  his  representa- 
tive was  substituted  by  ex  parte  order;  Dale  v.  Roosevelt,  8  Cow. 
343,  defendant  may  call  upon  administrator  d.  b.  n.  to  produce 
letters;  Hobbs  v.  Bush,  2  Dev.  &  B.  512,  where  husband  moves  to 
be  admitted  as  party,  objections  to  validity  of  marriage  must  be 
made  then. 

Practice.—  Immaterial  averment  in  declaration  need  not  be  proved; 
such  is  an  averment  that  a  note  is  assigned  for  value  received, 
p.  209. 

Rule  applied  in  Cabiness  v.  Brown,  Minor,  42,  where  variance 
was  immaterial  and  not  misleading;  Marr  v.  Plummer,  3  Me.  76, 
holding  indorsee  of  promissory  note  entitled  to  recover  against 
maimer,  without  alleging  it  was  made  for  valuable  consideration; 
Ward  V.  Steamboat  Little  Red,  7  Mo.  584,  where  averment  was 
alleged  by  way  of  inducement,  and  was  descriptive  of  a  written 
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instnunent;  Mechanics,  etc.,  Bank  v.  Wbinfield,  24  Wend.  418,  hold- 
ing immaterial  averment  need  not  be  proved;  in  dissenting  opinion, 
Olinger  v.  McGhesney,  7  Leigh  (Va.),  679,  majority  holding  in  tort 
action  founded  on  contract,  variance  from  contract  alleged  will  be 
fatal;  also  concurring  opinion,  same  case,  p.  683,  declaring  Wilson 
V.  Codman  not  applicable;  Averett  v,  Booker,  15  Gratt  164,  76  Am. 
Dec.  204,  in  action  on  bill  of  exchange  it  is  not  necessary  to  aver 
it  was  given  for  value. 

Principal  and  agent.— Claims  against  agent  cannot  be  offset 
against  the  principal,  p.  210. 

Cited  in  Taylor  v.  Kincaid,  Hardin,  88,  holding  usury  between 
assignor  and  assignee  does  not  discharge  obligor;  Defrance  v.  Davis, 
Walk.  (Miss.)  71,  holding  interest  of  assignee  unaffected  by  subse- 
quent bankruptcy  of  assignor  ;Mott  V.  Hicks,  1  Cow.  538,  13  Am.  Dec. 
557,  one  indorsing  as  "agent"  not  liable  as  indorser;  Olive  v. 
Napier,  Cooke,  14«  holding  action  of  debt  not  maintainable  by  in- 
dorsee of  promissory  note,  not  under  seaL 

8  Cr.  210-219,  2  L.  414,  HALLBT  v.  JBNKS. 

Admiralty.— An  American  vessel  entering  a  French  port  under 
stress  of  weather,  and  compelled  by  the  French  to  load  a  French 
cargo  does  not  violate  the  nonintercourse  act  of  1798  so  as  to  for- 
feit insurance,  p.  219. 

Cited  in  Crawford  v.  The  William  Penn,  3  Wash.  C.  C.  493,  F.  C. 
8,873,  holding  hypothecation  of  vessel  in  enemy's  country  to  procure 
money  to  return  valid;  Amory  ▼.  McGregor,  15  Johns.  36,  holding  a 
citizen  of  one  belligerent  may  withdraw  his  goods,  within  a  reason- 
able time  after  declaration  of  war.  Cited  in  general  discussion  in 
New  C,  etc.,  R.  R.  Co.  v.  Bvans,  49  Miss.  788;  Pelletreau  v.  Rath- 
bone,  1  N.  J.  Eq.  333:  Booth  v.  Cotton,  13  Tex.  362 

8  Cr.  220-228,  2  L.  417,  MILLIGAN  v.  MILLBDGB. 

Equity  pleading.—  Want  of  proper  parties  not  a  good  plea  if  bill 
suggests  that  they  are  out  of  court's  Jurisdiction,  p.  228. 

Cited  and  applied  in  Harrison  v.  Urann,  1  Story,  66,  F.  C.  6,146. 
holding  Joinder  of  those  persons  whose  citizenship  would  oust  court 
of  Jurisdiction  dispensed  with;  Bowman  v.  Burnley,  2  McLean,  379, 
F.  C.  1,740,  holding  necessary  parties  within  Jurisdiction  must  be 
before  court;  Trecothick  v.  Austin,  4  Mason,  32,  41,  F.  C.  14,164, 
holding  administrators  need  not  be  parties  if  without  Jurisdlctlou; 
West  V.  Randall,  2  Mason,  196,  F.  C.  17,424,  holding  interested  party 
without  Jurisdiction  need  not  be  Joined;  Wood  v.  Dummer,  3  Mason, 
317,  F.  C.  17,944,  holding  pai-ties  dispensed  with  where  they  are  so 
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numerous  that  it  is  impossible  to  Join  all;  Wormley  ▼.  Wormley,  8 
Wheat.  456,  n.,  5  L.  660,  holding  party  without  Jurisdiction  need 
not  be  Joined;  as  also  in  Lucas  v.  Bank  of  Darien,  2  Stew.  826; 
Beese  v.  Bradford,  18  Ala.  844,  where  court  held  removal  of  party 
from  8tate  does  not  give  Jurisdiction  of  a  legal  demand;  London, 
etc.,  Bank  y.  Smith,  101  GaL  423,  35  Pac.  1030,  holding  nonresident 
surviving  partoer  need  not  be  a  party;  Btherldge  v.  Vemoy,  71 
N.  G.  186,  holding  appearance  of  parties  out  of  Jurisdiction  dis- 
pensed with. 

Equity  pleading.— Matter  in  the  plea  must  be  a  complete  bar 
to  the  equity  in  the  bill,  p.  228. 

Glted  in  Rhode  Island  v.  Massachusetts,  14  Pet  262,  10  L.  448, 
holding  proper  pleading  to  a  bill  containing  no  equity  is  demurrer; 
Piatt  V.  Oliver,  1  McLean,  308,  F.  G.  11,114,  if  plea  is  not  complete 
bar  it  must  be  set  aside;  Sharp  v.  Relssner,  20  Blatchf,  18,  9  Fed. 
Rep.  447,  plea  denying  infiingement  of  patent,  stricken  out;  Salmon 
V.  Glagett,  8  Bland  Gh.  135,  denial  of  facts  not  proper  for  a  plea. 

Equity  pleading.—  Bill  should  not  be  dismissed  for  want  of  proper 
parties,  p.  228. 

Approved  and  applied  in  Berry  v.  9ogers,  2  B.  Mon.  808,  holding 
leave  should  be  given  to  amend,  not  dismiss  absolutely;  Golt  v. 
Lasnier,  9  Gow.  334,  ordering  the  cause  to  stand  over  that  neces- 
sary parties  may  be  added. 

Miscellaneous. —  Glted  in  Trescott  v.  Trescott,  1  McGord's  Oh. 
433. 

3  Gr.  229-235,  2  L.  420,  GOOKE  T.  GRAHAM. 

Pleadings.— Upon  oyer,  if  declaration  misdescrlbes  the  date  of 
the  bond,  it  is  bad  on  general  demurrer,  p.  235. 

This  holding  approved  and  applied  in  Tlngey  v.  Garroll,  8  Gr. 
G.  G.  694,  F.  G.  14,056,  holding  variance  as  to  ''  seals  "  fatal;  Ohllton 
V.  People,  66  111.  503,  holding  where  one  declares  on  a  bond  and 
upon  oyer,  instrument  is  unsealed,  variance  is  fatal;  as  also  in 
Deming  v.  Bullitt,  1  Blackf.  241;  Smith  v.  Brown,  3  Blackf.  25, 
proving  of  a  different  date  than  that  alleged,  does  not  sustain  the 
action,  note;  Palmer  v.  McGinnis,  Hardin,  515,  where  the  variance 
is  in  form  only,  must  demur  specially;  Long  v.  Overton,  7  Mo.  568. 
holding  omission  of  month  in  declaration  a  fatal  variance;  Messer 
V.  Smythe,  58  N.  H.  313,  holding  operation  of  oyer  is  to  make  the 
writing  part  of  the  pleadings;  Ghurch  v.  Feterow,  2  Pen.  &  Watts, 
303,  holding  variance  in  date  fatal;  Gabell  v.  Hard  wick,  1  Gall 
(Va.),  354,  holding  contract  as  evidenced  must  correspond  with  that 
declared  on;  Bennetts  v.  Lloyd,  6  Leigh  (Va.),  318,  holding  variance 
in  date  fatal;  Damarin  v.  Young,  27  W.  Va.  437,  holding  variance 
in  date  between  note  declared  on  and  produced  is  fataL 
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Distinguished  in  Moses  v.  United  States,  166  U.  8.  578,  41  L.  1122, 
17  S.  Gt  685,  holding  where  trial  la  upon  the  merits  Tariance  In 
date  in  declaration  and  instmment  is  not  fataL 

Demurrer. —  Judgment  upon  demurrer  is  against  party  making 
first  error,  p.  285. 

Rule  applied  in  Aurora  t.  West,  7  WalL  93,  19  L.  46;  United 
States  V.  Bank,  10  Fed.  Rep.  615;  Peoria,  etc.,  R.  R.  y.  Neill,  16  IlL 
271;  Tillotson  v.  Stipp,  1  Blackf.  77,  n.;  Conner  v.  Paxson,  1  Blackf. 
209;  Joy  v.  Simpson,  2  N.  H.  181;  Governor  v.  Porter,  4  Yerg.  192, 
and  State  v.  Williams,  8  Tex.  265,  all  holding  court  will  give  Judg- 
ment against  the  party  whose  pleading  is  first  defective  in  sub- 
stance. Cited  in  Henley  v.  Brush,  38  Ala.  641,  to  show  that  a 
visitation  of  a  demurrer  was  within  mischief  intended  to  be  guarded 
against  by  code. 

Distinguished  in  Park  v.  Kelly,  49  Fed.  622,  holding  that  a  de- 
murrer to  an  answer  denying  plaintiff's  power  to  make  the  con- 
tract sued  upon  does  not  admit  the  facts  therein  alleged  so  as  to 
maice  them  part  of  the  petition. 

Bonds.— In  construing  bonds,  the  letter  of  the  condition  may  be 
departed  from  to  carry  out  the  intention,  p.  235. 

Cited  and  rule  applied  in  Whitsett  v.  Womack,  8  Ala.  481,  holding 
bond  varying  from  form  prescribed  by  statute  good;  Swain  v. 
Graves,  8  Cal.  551,  holding  court  will  transpose  or  reject  meaningless 
words  in  construing  an  appeal  bond;  Stockton  v.  Turner,  7  J.  J. 
Marsh.  192,  holding  a  repugnant  stipulation  in  a  condition  will  not 
change  the  import  of  the  contract;  Giles  v.  Halsted,  24  N.  J.  L.  867, 
370,  61  Am.  Dec.  669,  671,  holding  though  condition  of  bond  be 
meaningless  it  should  be  construed  according  to  the  intention  of  the 
parties;  Roth  v.  Miller,  15  S.  &  R.  107,  holding  sureties  are  as 
much  bound  by  the  true  intent  of  the  meaning  of  the  instrument  as 
the  principals. 

8  Cr.  241,  242,  2  L.  427,  DOBYNBS  V.  UNITED  STATE& 
No  citations. 

3  Or.  242-249,  2  L.  427,  HANNAT  T.  BVB. 

Fraudulent  contracts.— Agreement  in  fraud  of  law  of  United 
States  is  unenforceable,  p.  248. 

The  following  citing  cases  approve  and  apply  this  holding:  Piatt 
V.  Oliver,  1  McLean,  301,  F.  C.  11,114,  holding  agreement  between 
persons  not  to  bid  at  sheriffs  sale  is  void  against  public  policy;  as 
also  in  Piatt  v.  Oliver,  2  McLean,  277,  F.  C.  11,115;  Tufts  v.  Tufts, 
8  Wood.  A  M.  505,  F.  C.  14,233,  refusing  specific  performance  of  an 
illegal  contract;  Mitchell  v.  Doggett,  1  Fla.  371,  holding  no  action 
can  be  maintained  on  illegal  contract,  after  statute  iUegallzlng  Is 
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repealed;  Howell  t.  Fountain,  3  Oa.  184,  46  Am.  Dec  422,  holding 
no  action  maintainable  on  contract  growing  out  of  immoral  o]> 
illegal  transaction;  as  also  in  Martin  y.  Barstow  Iron  Works,  85 
Ga.  328;  Overshiner  v.  Wisehart,  59  Ind.  138,  if  parties  are  in  equal 
fault,  no  relief  given  in  ease  of  fraud;  Marienthal,  etc.  t.  Shafter, 
6  Iowa,  226,  holding  there  can  be  no  action  on  contract  with  illegal 
consideration;  Bank  of  the  United  States  y.  Norvell,  2  A.  K.  Marsh, 
105,  holding  a  title  acquired  against  law  not  enforceable;  Bank  of 
Michigan  y.  Niles,  1  Doug.  412,  41  Am.  Dec.  583,  holding  contract 
for  purchase  of  land  by  corporation  in  excess  of  legal  amount 
allowed,  to  be  held  void;.  Drexler  v.  Tyrrell,  15  Nev.  132,  holding 
agreement  to  place  property  without  operation  of  revenue  law  void; 
Chauncy  v.  Yeaton,  1  N.  H.  157,  if  property  is  tortiously  taken  and 
put  to  illegal  use,  owner  cannot  recover  money  received  for  that  use; 
Gulick  V.  Ward,  10  N.  J.  L.  92,  18  Am.  Dec.  894,  holding  contract 
contravening  an  act  of  congress  is  void;  Graves  v.  Delaplaine,  14 
J^ohns.  159,  holding  contract  for  trade,  during  nonintercourse  law, 
void,  and  that  no  recovery  can  be  had  on  it;  Alwyn  v.  Perkins,  3 
Desaus.  Eq.  307,  one  cannot  recover  commissions  for  holding  property 
of  a  foreigner  to  avoid  foreign  law;  Hunt  v.  Robinson,  1  Tex.  762, 
holding  contract  in  violation  of  land  laws  unenforceable.  See  note 
on  general  doctrine  of  illegal  contracts,  55  Am.  St  Rep.  776. 

Distinguished  in  Greffin  v.  Lopez,  5  Mart  (O.  S.)  165,  where  a 
person  making  deed  to  defeat  creditors  was  permitted  to  recover  hfs 
property;  Kershaw  v.  Kelsey,  100  Mass.  566,  97  Am.  Dec.  129,  1 
Am.  Rep.  146,  upholding  lease  of  plantation  In  rebel  State  during 
war;  James  v.  Fulcrod,  5  Tex.  522,  55  Am.  Dec.  750,  upholding 
agreement  where  two  persons  with  honest  intent  agreed  to  pur- 
chase at  a  public  sale,  one  to  bid  for  both. 

Miscellaneous  citations. —  Cited  generally  The  M.  M.  Chase,  37 
Fed.  Rep.  711,  Darrington  v.  Borland,  3  Port  35,  and  State  v. 
Doyle,  40  Wis.  194,  22  Am.  Rep.  699. 

3  Cr.  249,  250,  2  L.  429,  MONTALBT  v.  MURRAY. 

Appeal  and  error.—  Upon  affirmance  of  Judgment  on  writ  of 
error,  costs  are  awarded  as  of  course,  p.  250. 

Cited  in  Burnham  v.  Rangeley,  2  Wood.  &  M.  422,  F.  C.  2,177, 
holding  where  case  is  dismissed  for  lack  of  Jurisdiction  no  costs 
allowed.    See  4  Cr.  46,  2  L.  545,  for  this  case  on  further  hearihg. 

3  Cr.  250-266,  2  L.  429,  SILSBY  v.  YOUNG. 

Wills.—  In  a  direction  that  in  case  of  Insufficiency  of  estate  to  pay 
all  legacies,  one  shall  abate  and  not  all  ratably,  sufficiency  of 
estate  is  to  be  ascertained  not  as  of  the  time  of  testator's  death 
but  of  time  of  distribution,  p.  265. 

Cited  to  this  point,  Kirkman  v.  Mason,  17  Ala.  189»  where  legacy 
was  given  after  debts  were  paid. 
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8  Gr.  267,  268,  2  L.  435,  STRAWBRIDGD  T.  OTJRTISS. 

Jurisdiction  of  Federal  courts.—  Bacb  plaintiff  must  be  caimbto 
of  suing  each  defendant  in  that  court,  p.  267. 

The  number  of  citing  cases  show  this  to  be  a  leading  case  of 
considerable  importance.    The  following  are  the  yarious  applications 
.  of  the  principle  which  they  make:   New  Orleans  v.  Winter,  1  Wheat 
96,  4  li.  46,  holding  citizen  of  a  territory  cannot  sue  a  citizen  of 
State  in  these  courts,  though  Joined  with  parties  capable  of  so  suing; 
Wormley  v.  Wormley,  8  Wheat  467,  n.,  6  L.  661,  holding  court  will 
not  allow  its  Jurisdiction  to  be  ousted  by  Joinder  or  nonjoinder  of 
formal  parties;  Oommercial,  etc..  Bank  of  Vicksburg  t.  Slocomb, 
14  Pet  64,  10  L.  866,  holding  all  the  corporators  must  be  citizens  of 
a  different  State  from  the    other    party;    in    dissenting    opinion, 
MarshaU  v.  Baltimore  &  O.  R.  R.  Oo.*,  16  How.  840,  14  L.  964,  ma- 
jority holding  that  averment  defendants  are  a  corporation,  created 
by  legislature  of  Maryland,  gives  the  court  Jurisdiction;  Wood  v. 
Davis,  18  How.  469,  16  L.  461,  holding  Joinder  of  formal  parties 
cannot  oust  courts  of  Jurisdiction;    Goal   Oo.    v.   Blatchford,    11 
Wall  174,  20  li.  180,  holding  executors  not  qualified  because  of 
citizenship,  cannot  sue,  although  those  they  represent  are  qualified; 
Gase  of  the  Sewing  Machine  Gompanies,  18  WalL  674,  21  L.  918, 
holding,  where  one  defendant  is  citizen  of  plaintiff's  State,  court  has 
no  Jurisdiction;  Peninsular  Iron  Go.  v.  Stone,  121  U.  S.  032,  80  L. 
1020,  7  S.  Gt  1010,  1011,  holding,  if  necessary  party  on  both  sides  is 
citizen  of  same  State,  court  has  no  Jurisdiction;  Smith  v.  Lyon,  188 
U.  8.  818,  819,  820,  88  L.  636,  637,  10  S.  Gt  804;  &  0.,  88  Fed.  64, 
plaintiffs  citizens  of  different  States  cannot  unite  in  a  suit  in  a 
State  of  which  either  is  a  citizen;  Hanrick  v.  Hanrick,  168  U.  8. 
195,  88  L.  686,  14  S.  Gt  836,  holding  all  plaintiffs  and  defendants 
must  be  citizens  of  different  States;  Hooe  v.  Jameson,  166  U.  S.  897, 
398,  41  L.  1060,  17  S.  Gt  697,  holding  citizen  of  District  of  Oolumbia 
cannot  maintain  an  action,  though  Joined  with  a  competent  persoh; 
Hubbard  v.  Northern  R.  R.  Go.,  8  Blatchf.  88,  F.  0.  6,818,  holdhig 
plaintiffs  cannot  be   citizens   of  different   States;   Hatch   v.    The 
Ohlcago,  etc.,  R.  R.  Go.,  6  Blatchf.  118,  F.  G.  6,204,  holding    no 
defendant  can  be  citizen  of  same  State  as  plaintiff;  Brigham  v. 
Luddington,  12  Blatchf.  241,  F.  0.  1,874,  if  suit  is  not  maintainable 
without  proper  parties,  and  bringing  them  in  would  oust  court  of 
Jurisdiction,  action  must  be  dismissed;  Petterson  v.  Ghapman,  1$ 
Blatchf.  399,  F.  0.  11,042,  holding  no  plaintiff  and  defendant  can  be- 
of  same  State;  Sawyer  v.  Switzerland  Marine  Ins.  Go.,  14  Blatchf. 
462,  F.  G.  12,408,  holding  requisite  Jurisdictional  citizenship  must- 
exist  as  to  each  plaintiff;  Gase  v.  Douglas,  1  DilL  800,  F.  0.  2,491,. 
holding  all  the  plaintiffs  must  be  shown  to  be  citizens  of  another 
State;  Barney  v.  Baltimore,  1  Hughes,  121,  F.  G.  1,029,  holdJnsr 
citizenship  of  one  of  the  suitors  in  District  of  Golumbia  does  not 
Sive  Jurisdiction;  Ward  v.  Arredondo»  1  Paine,  412,  F.  G.  17,148w 
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holding  Joining  of  nominal  parties,  without  requisite  citizenship, 
does  not  oust  court;  MofiTat  v.  Saley,  2  Paine,  105,  F.  0.  9,688,  hold- 
ing plaintifiTs  must  be  citizens  of  same  State;  Smith  y.  Rines«  2 
Sumn.  345,  347,  F.  C.  13,100,  Circuit  Court  has  Jurisdiction  where 
there  are  Joint  defendants,  if  all  petition  for  removal;  Bank  of  Cum- 
berland V.  Willis,  3  Sumn.  473,  F.  C.  885,  all  of  the  incorporators 
must  be  citizens  of  another  State;  New  Jersey  y.  Babcock,  4  Wash. 
346,  F.  C.  10,103,  holding,  if  State  be  a  party,  the  Circuit  Court  is 
without  Jurisdiction  and  will  remand  cause,  even  after  it  has  been 
docketed;  Kirkpatrlck  y.  White,  4*  Wash.  598,  F.  C.  7,850,  holding 
all  of  the  corporators  must  be  citizens  of  another  State;  Nesmith 
y.  Calvei-t,  1  Wood.  &  M.  38,  F.  C.  10,123,  where  suit  could  be 
maintained  alone  against  one  defendant,  that  others  were  citizens 
of  same  State  as  plaintiff,  was  not  fatal  to  Jurisdiction;  Saginaw 
Gas  Light  Co.  y.  Saginaw,  28  Fed.  531,  holding  no  plaintiff  or  de- 
fendant can  be  of  same  State;  Kane  y.  Indianapolis,  82  Fed.  Bep. 
772,  holding  one  Joint  defendant  cannot  have  cause  removed,  unless 
other  defendant  has  capacity;  Bxcelsior  Pebble  Phosphate  Co.  y. 
Brown,  74  Fed.  324,  holding  Circuit  Court  has  no  Jurisdiction, 
where  plaintiffs  are  nonresidents,  but  only  one  defendant  is  a  resi- 
dent; CalderwDod  y.  Braly,  28  Col.  99,  holding  all  the  defendants 
must  be  citizens  of  another  State  to  authorize  a  removal;  Howland 
Coal,  etc..  Works  v.  Brown,  13  Bush  (Ky.),  687,  holding  court  had  no 
Jurisdiction  where  corporation,  one  of  defendants,  was  of  same  State 
as  plaintiff;  Bryant  v.  Rich,  106  Mass.  192,  8  Am.  Bep.  315,  if  a 
defendant  or  plaintiff,  real  party  in  interest,  is  of  same  State,  court 
has  no  Jurisdiction;  North  River  Co.  v.  Hoffman,  5  Johns.  Ch.  303, 
holding,  each  incorporator  must  have  Jurisdictional  citizenship; 
Schuyler  v.  Pelisser,  3  Edw.  Ch.  192,  holding  though  Federal  court 
has  no  Jurisdiction,  it  cannot  be  enjoined  by  State  court;  James  v. 
Thurston,  6  R.  I.  431,  holding  presence  of  co-plaintiff  of  different 
State,  entitled  to  decree,  fatal  to  Jurisdiction;  Robb  v.  Parker,  8  S.  0. 
70,  holding  court  has  no  Jurisdiction  where  plaintiffs  are  citizens  of 
different  States,  as  also  in  Belknap  v.  Northern  R.  B.  Co.,  25  Vt 
719;  Beery  v.  Irick,  22  Gratt  487,  12  Am.  Rep.  541,  if  any  plaintiff 
and  defendant  are  of  same  State,  case  is  not  removable;  Tuckerman 
v.  Bigelow,  24  F.  C.  282,  holding  where  interests  are  Joint  each 
plaintiff  must  be  competent  to  sue  each  defendant  Cited  in  West 
V.  Randall,  2  Mason,  197,  F.  C.  17,424,  approvingly  in  Bames  v. 
Carlisle,  3  N.  H.  131.  See  also  note  in  33  Am.  Dea  400,  and  12 
Am.  Rep.  545. 

Distinguished  In  Louisville  R.  R.  v.  Letson,  2  How.  654,  11  L.  876, 
declaring  main  case  was  carried  too  far,  and  that  a  corporation  is  a 
citizen  of  the  State  under  whose  laws  it  is  organized,  though  cor- 
porators be  citizens  of  other  States;  Northern  R.  R.  Co.  v.  Mich.  C. 
B.  R.,  15  How.  248,  14  L.  681,  where  it  is  declared  to  have  been 
overruled;  Ober  t.  Gallagher,  93  U.  S.  205,  23  L.  831,  where  it  im 
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declared  to  bare  been  obviated  by  statute;  Sands  ▼.  Smitb,  1  Abb. 
<U.  S.)  371,  376,  1  Dill.  293,  297,  P.  0.  12,305.  holding  that  an  action 
brought  against  a  citizen  of  that  State,  and  citizen  of  another  State^ 
latter  voluntarily  appearing,  cognizable  in  United  States  courts; 
Pond  V.  Railroad  Ck>.,  12  Blatchf.  290,  F.  0.  11,265,  holding  defend- 
ant who  is  citizen  of  State  where  action  is  brought  cannot  object  to 
Jurisdiction  because  other  defendant  resides  In  a  different  State; 
Pegram  v.  United  States,  1  Brock.  262,  F.  0.  10,906,  holding  that  in 
an  action  against  defendants,  some  of  whom  are  nonresidents.  Judg- 
ment may  be  taken  against  the  residents.  Denied  in  Wiggins  v. 
The  Railway,  1  Hask.  (Fox's  Dec.)  126,  128,  129,  130,  F.  C.  17,626. 
holding  Circuit  Court  has  Jurisdiction,  though  respondent  is  a  non- 
resident, served  in  this  State,  and  remaining  respondents  are  resi- 
.dents.  Distinguished  in  Florence,  etc.  Co.  v.  Grover,  etc..  Co., 
Holmes,  242,  F.  C.  4,883,  holding  under  later  act,  one  defendant  may 
remove  cause  though  others  be  citizens  of  same  State  as  plaintiff; 
boremas  v.  Bennet,  4  McLean.  225.  F.  C.  4.001,  holding  defendant 
cannot  plead  to  Jurisdiction  because  other  defendants  and  plaintiff 
are  citizens  of  same  State;  Wildes  v.  Parker.  8  Sumn.  596,  F.  C. 
17,652,  court  doubting  whether  American  citizen  domiciled  in  foreign 
country  is  an  alien.  Denied  in  Heriot  v.  Davis,  2  Wood.  ^  M.  231, 
232,  F.  C.  6,404,  holding  that  if  respondent  appears  court  has  Juris- 
diction, though  other  respondents  be  citizens  of  same  State  as 
*  plaintiff.  Distinguished  in  Froment  v.  Dudos,  30  Fed.  385,  a  case 
concerning  a  consul,  and  hence  one  where  Federal  courts  have 
exclusive  Jurisdiction.  Denied  in  Zambrino  v.  Galveston  Ry.,  38 
Fed.  Rep.  451.  holding  that  a  corporation  is  presumed  to  be  a 
citizen  of  the  State  where  created;  as  also  in  Ysleta  v.  Cauda, 
67  Fed.  7.  holding  same  of  municipal  corporation;  Ex  parte  Andrew, 
40  Ala.  646,  649,  651,  holding  where  interests  of  parties  are  distinct, 
requisite  citizenship  need  not  be  common;  Home  Ins.  Co.  v.  Council, 
50  Ga.  541,  holding  a  foreign  corporation  to  be  an  ''  inhabitant,"  and 
liable  to  same  taxes  as  individuals;  Renard  v.  Hargoujs,  18  N.  Y.  265, 
holding  an  attachment  authorized,  though  one  partner  was  a  non- 
resident; Cooke  V.  Bank,  52  N.  Y.  110,  11  Am.  Rep.  676,  holding  a  cor- 
poration a  citizen  of  State  creating,  irrespective  of  citizenship,  incor- 
porators; Cromwell  v.  Insurance  Co.,  2  Rich.  L.  516,  holding  a  corpora- 
tion's residence  is  wherever  its  corporate  business  is;  Hall  v.  Bank 
of  Virginia,  14  W.  Va.  619,  holding  a  corporation  is  a  citizen  of  State 
where  created;  State  v.  Railroad.  45  Wis.  593,  holding  a  corporation 
to  be  a  citizen  of  the  State  where  its  principal  place  of  business  is. 
Distinguished  in  Valarino  v.  Thompson,  7  N.  Y.  582,  where  defend- 
ant was  a  consul,  and  Federal  court  had  exclusive  Jurisdiction; 
Babcock  v.  Millard,  2  Fed.  Cas.  299,  where  it  was  not  an  original 
suit;  Taylor  v.  Rockefeller,  23  Fed.  Cas.  795,  holding  cause  may  be 
removed  under  later  act,  though  nominal  plaintifls  and  defendant! 
be  of  same  State. 
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8  Or.  268-270,  2  L.  436,  GORDON  T.  OALDCLEUGH. 

Jurisdiction  of  Supreme  Court.—  If  State  court  decrees  In  favor 
at  right  claimed  under  an  act  of  congress.  Supreme  Court  has  no 
Jurisdiction  on  writ  of  error,  p.  269. 

Rule  applied  in  Scott  y.  Jones,  5  How.  875,  12  L.  196;  Roosevelt  t. 
Meyer,  1  WalL  517,  17  L.  502;  Missouri  y.  Andrlano,  138  U.  S.  501, 
84  L.  1014,  11  S.  Ct  387,  holding  court  was  without  jurisdiction. 
Cited  in  Whltten  y.  Tomlinson,  160  U.  S.  238,  40  L.  411,  16  S.  Ct. 
800,  and  Fleming  y.  Clark,  12  Allen,  196,  in  general  discussion. 

8  Cr.  270-282,  2  L.  436,  McFBRRAN  y.  TAYLOR. 

Vendor  and  vendee.— Vendor  is  bound  in  equity  by  description  of 
property  sold,  given  by  himself,  even  though  error  therein  be  by 
innocent  mistake,  and  Is  liable  for  the  error,  p.  28L 

This  holding  is  affirmed  and  applied  in  the  following  citing  cases: 
Smith  V.  Richards,  13  Pet  38,  10  L.  48,  holding  false  affirmation 
of  material  fact,  though  innocently  made,  is  good  ground  for 
rescission;  Barnes  v.  Union  Pac.  Ry.  Co.,  54  Fed.  90,  12  U.  S.  App. 
1,  permitting  recovery  on  misrepresentation,  without  alleging  knowl- 
edge or  fraud;  Moline  Plow  Co.  v.  Carson,  72  Fed.  392,  36  U.  S.  App. 
448,  holding  vendor  liable  for  misrepresentation  when  he  ought  to 
have  known  its  truth;  Ricks  v.  Dlllahunty,  8  Port  138,  holding  an 
express  warranty  extends  to  all  defects,  known  or  unknown;  Pitts 
V.  Cottingham,  9  Port  677,  holding  false  representation  gives  vendee 
right  to  rescind;  as  also  In  Read  v.  Walker,  18  Ala.  333;  Sears  v. 
Hlcklin,  13  Colo.  152,  21  Pac.  1024,  holding  material  misrepresenta- 
tion made  by  mistake,  ground  for  relief,  though  vendee  might  have 
learned  its  falsity;  Smith  v.  Mitchell,  6  Oa.  480,  holding  knowledge 
of  maker  of  material  misrepresentation  immaterial;  as  also  In 
Hammons  v.  Bspy,  1  Wilson  (Ind.),  538,  and  Borders  v.  Kattleman, 
142  111.  104,  31  N.  B.  21.  Cited  and  applied  in  Cowger  v.  Gordon,  4 
Blackf.  113,  even  if  vendor  believes  misrepresentation  to  be  true,  tie 
is  liable;  Frenzel  v.  Miller,  37  Ind.  13,  10  Am.  Rep.  67,  holding 
knowledge  of  maker  of  misrepresentation  immaterial;  as  also  in 
Wilcox  V.  Iowa  Wesleyan  University,  32  Iowa,  374,  but  purchaser 
must  have  relied  on  them;  Waters  v.  Mattingly,  1  Bibb,  244,  holding 
knowledge  of  maker  of  misrepresentation  is  immaterial;  Bean  ▼. 
Herrlck,  12  Me.  269,  28  Am.  Dec.  180,  holding,  though  party  making 
misrepresentation  has  no  interest  he  is  liable;  Taymon  v.  Mitchell, 
1  Md.  Ch.  499,  if  misrepresentation  is  material,  knowledge  of  maker 
Is  immaterial;  Parham  v.  Randolph,  4  How.  (Miss.)  451,  35  Am.  Dec. 
405,  holding  any  misrepresentation  by  vendor  as  to  title  is  fraud- 
ulent; Rimer  v.  Dugan,  39  Miss.  483,  77  Am.  Dec.  688,  holding 
material  misrepresentation,  though  innocently  made,  is  binding; 
Owens  V.  Rector,  44  Mo.  393,  holding  knowledge  of  iseller  as  to  mis- 
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representation,  a  material  question  of  fact;  Pliillips  ▼.  Jones,  12 
Neb.  215,  10  N.  W.  709,  holding  vendor  liable  for  misrepresentation, 
though  made  through  mistake;  Leayitt  y.  Sizer,  35  Neb.  85,  52  N. 
W.  833,  holding  party  liable,  though  not  knowing  statement  untrue; 
Hoock  y.  Bowman,  42  Neb.  84,  47  Am.  St  Rep.  604,  60  N.  W.  390, 
holding  false  description  of  property  grounds  for  rescission  of  con- 
tract Rule  applied  in  Walsh  y.  Hall,  66  N.  0.  241,  holding  defend- 
ant had  right  of  rescission  of  contract  induced  by  fraudulent  mis- 
representation; McGall  y.  Davis,  56  Pa.  St  435,  94  Am.  Dec  96, 
holding  absence  of  wilful  fraud  in  vendor  will  not  relieve  him 
from  mistake;  Donelson  v.  Weakley,  3  Yerg.  197,  holding  material 
misrepresentation  authorizes  rescission;  Lewis  v.  McLemore,  10 
Yerg.  209,  holding  party  liable  for  misrepresentation  of  material 
fact,  innocently  made,  upon  similar  facts  as  original  case;  al&lo 
McMullin  V.  Sanders,  79  Va.  365,  and  Miner  y.  Medbury,  6  Wis.  309. 
Oited  in  note  to  45  Am.  Dec.  632. 

Distinguished  in  Buford  v.  Guthrie,  14  Bush  (Ky.),  694,  where 
misrepresentation  was  as  to  title  and  title  was  made  good;  Brooks 
v.  Hamilton,  15  Minn.  34,  where  party  had  opportunity  to  examine 
the  goods;  Brie,  etc..  Works  v.  Barber,  106  Pa.  St  141,  51  Am.  Rep. 
515,  holding  that  to  recover  in  action  of  deceit,  defendant  must 
have  been  guilty  of  some  moral  wrong;  Smith  v.  Mariner,  5  Wis. 
577,  68  Am.  Dec.  78,  where  there  was  no  contract,  but  representation 
was  as  to  date  of  public  sale. 

Trial.—  Finding  of  Jury,  contradicting  fact  admitted  by  pleadings 
is  to  be  disregarded,  p.  280. 

Rule  applied  in  Grady  v.  Robinson,  28  Ala.  303,  holding  defend- 
ant cannot  prove  a  fact  which  he  failed  to  put  In  issue  In  his 
answer;  Roth  v.  Miller,  15  S.  &  R.  105,  holding  verdict  contradicting 
a  fact  admitted  in  pleading,  is  to  be  disregarded. 

Distinguished  in  Bright  v.  Haggin,  Hardin,  538,  holding  that  de- 
fendant denying  contract  in  bill,  but  setting  up  one  under  dif- 
ferent circumstances,  does  not  have  to  prove  the  circumstances. 

Miscellaneous  citations.— Oited  in  Keatts  v.  Rector,  1  Ark.  425; 
Hollingshead  v.  McKenzle,  8  Ga.  459;  Woodman  v.  Freeman,  25  Me. 
554,  560,  but  not  in  point 

8  Or.  283-293,  2  L.  441,  WILSON  y.  SPEED. 

Evidence. —  Assignee  of  pre-emption  warrant  is  competent  to 
prove  facts  as  to  nature  of  the  assignment  where  these  facts  do 
not  tend  to  support  title  of  party  producing  him,  pp.  290,  29L 

Caveat —  Oaveat  in  Kentucky,  in  part  supported  by  proof,  ought 
not  to  be  dismissed,  but  on  the  merits,  p.  292. 

Miscellaneous  citations.— Oited  in  Sarchet  y.  The  Sloop  Davis, 
Crabbe.  191,  F.  0. 12,357»  but  not  in  point 
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8  Gr.  293-298,  2  L.  444,  BUDDIGUM  ▼.  KIBK. 

Deposition. —  Formal  errors  in  taking  deposition  held  to  hSTe 
been  waived,  p.  297. 

Cited  and  applied  in  Shntte  ▼.  Thompson,  15  WalL  160,  21  L.  156, 
holding  that  refraining  from  objecting  until  after  possibility  of  re- 
moval is  a  waiver;  to  same  effect,  Doane  v.  Glenn«  21  Wall.  85,  22 
li.  476,  and  Howard  v.  StiUwell  &  Bierce,  139  U.  R.  205,  35  L.  150, 
11  8.  Ot  503,  holding  failure  to  object  to  formal  Irregularity 
in  taking  deposition  amounts  to  a  waiver;  Murray  v.  Larabie,  8 
Mont.  213,  19  Pab.  576,  delay  in  objecting  to  defect  waives  it;  Town 
of  Alton  V.  Town  of  Gilmanton,  2  N.  H.  521,  522,  holding  attorney 
may  waive  any  objection  to  notice;  Perkins  v.  Hawkins,  9  Gratt 
655,  overruling  objection  made  after  reading  of  depositfon,  and 
after  death  of  witness. 

Deposition. —  If  notice  be  given  that  deposition  will  be  taken 
on  a  certain  date,  and  commission  will  adjourn  from  day  to  day, 
if  they  adjourn  for  more  than  one  day,  commission  is  not  taken 
agreeably  to  notice,  p.  297. 

Kule  applied  in  Harding  v.  Merrick,  8  Ala.  60,  holding  com- 
mission could  not  adjourn  to  a  day  more  remote  than  that  succeed- 
ing. 

Distinguished  in  Glover  v.  Mullings,  2  Stew.  &  P.  89,  where  there 
was  no  direction  to  adjourn  from  day  to  day. 

Deposition. —  Notice  of  time  and  place  of  taking  deposition  given 
to  attomey-at-law,  is  not  sufficient  under  Virginia  statute,  p.  297. 

Distinguished  in  Irving  v.  Lutton,  1  Gr.  G.  O.  575,  F.  O.  7,078,  hold- 
ing notice  of  a  motion  to  take  depositions  may  be  given  to  attorney. 

Pleading. —  Under  plea  of  payment  to  a  bond,  evidence  of  wheat 
delivered  and  of  debts  assigned  will  support  the  issue,  p.  298. 

Rule  applied  in  Howe  v.  Mackay,  5  Pick.  46,  and  Richbaugh  v. 
Dugan,  7  Pa.  St  396,  holding  under  plea  of  payment,  defendant  may 
show  a  chattel  or  land  was  received  as  satisfaction. 

Miscellaneous  citations. —  Gited  in  United  States  v.  Parrott, 
McAlL  456,  457,  F.  G.  15,999;  United  States  v.  Gameron,  15  Fed. 
Bep.  796,  5  McGrary,  97,  but  not  in  point 

8  Gr.  298-^00,  2  L.  245,  DOUGLASS  v.  McALLISTBR. 

Damages  for  breach  of  contract —  Value  of  article  sold  on  day 
cause  of  action  arose  is  the  measure  of  damages  for  breach,  p.  800. 

Gited  and  principle  applied  in  Willis  v.  Dudley,  10  Ala.  988,  hold- 
ing purchaser  entitled  to  value  of  article  if  warranty  had  been  true; 
Leach  v.  Smith,  25  Ark.  253,  allowing  the  value  of  the  article  at  time 
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It  was  due;  McAlpin  ▼.  Lee,  12  Ck>nn.  133,  holding  measure  of 
damages  is  difference  between  price  agreed  upon  and  real  value 
of  property;  Davenport  t.  Wells,  1  Iowa,  6d9,  holding  value  of  goods 
onday  they  were  due  the  measure  of  damages;  Thompson  v.  Howes, 
14  La.  Ann.  45,  allowing  market  price  of  article  at  time  of  breach; 
Clark  V.  Pinney,  7  Ck>w.  687,  allowing  difference  between  contract 
price  and  value  of  goods  at  time  of  delivery;  Wilson  v.  Robertson, 
1  Overt  465,  holding  value  of  land  at  time  of  rendering  Judgment 
the  damages;  Hendrick  v.  Stewart,  1  Overt  477,  holding  party  is 
entitled  to  what  he  actually  lost  Oited  approvingly,  Ferris  v.  Bar- 
low, 2  Aikens,  107;  dissenting  opinion.  Christian  v.  Miller,  8  Leigh 
(Ya.),  83,  23  Am.  Dec.  254. 

Trial.^—  In  Jury  trial  court  is  bound  to  give  an  opinion  upon  any 
relevant  point,  p.  300. 

Approved  and  applied  in  Bmerson  v.  Hogg,  2  Blatchf.  7,  F.  O. 
4,440,  holding  exceptions  will  lie  for  refusal  to  give  instructions; 
Colquitt  V.  Thomas,  8  6a.  272,  giving  improper,  charge,  amounts  to 
a  refusal  to  charge;  State  v.  Brette,  6  La.  Ann.  662,  holding  where 
Judge  refuses  to  charge  a  certain  way,  but  Jury  find  in  accordance 
with  charge  requested,  no  error;  State  v.  Donnelly,  9  Mo.  App..  525, 
holding  court  may  refuse  instructions  based  upon  hyi>othetical  facts, 
where  there  is  no  competent  evidence  tending  to  prove  themi  State 
V.  Hascall,  6  N.  H.  359,  court  may  refuse  to  instruct  as  to  a  point 
not  raised  at  trial;  Linn  v.  Ross,  16  N.  J.  L.  57,  holding  refusal 
to  charge  is  error;  Dunlop  v.  Patterson,  5  Cow.  246,  holding 
it  is  not  error  to  refuse  to  charge  upon  matter  to  which  attention 
was  not  drawn;  Halliday  v.  McDougall,  22  Wend.  273,  holding  that 
a  refusal  to  charge  that  general  reputation  is  not  alone  sufQcient 
to  establish  a  co-partnership,  is  not  error. 

8  Or.  300-311,  2  L.  446,  SIMMS  v.  SLOOUM. 

Judgments. —  Fraudulent  Judgments  are  not  absolutely  void,  and 
all  acts  performed  under  them  are  valid  as  respects  third  persons. 
Accordingly  the  obligor  on  a  prison-bounds  bond  is  protected  by  a 
discharge  from  prison  rules  fraudulently  obtained  by  the  insolvent» 
pp.  306-311. 

Subsequent  cases  have  many  times  reaffirmed  this  doctrine  and 
applied  it  as  follows:  Ammidon  v.  Smith,  1  Wheat  460,  4  L.  135, 
136,  a  similar  case,  holding  discharge  of  a  prisoner,  obtained  by 
fraud,  is  a  lawful  discharge,  and  no  action  lies  on  the  bond;  Noble  v. 
Railroad,  147  U.  S.  174,  37  L.  127,  13  S.  Ct  274,  holding  Judgment 
cannot  be  impeached  collaterally,  even  if  court  was  imposed  upon; 
Bz  parte  Freedley,  Orabbe,  550,  F.  0.  5,079,  court  cannot  compel 
purchaser  at  sheriff's  sale  to  relinquish  property,  though  Judgment 
be  reversed;  Derby  v.  Jacques,  1  Cliff.  437,  F.  G.  8,817,  holding  a 
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judgment  cannot  be  questioned  collaterally;  Bank  of  the  United 
States  ▼.  Voorhees»  1  McLean,  224,  F.  C.  939,  holding  purchaser 
under  Judgment,  however  erroneous,  is  protected;  Farmers'  L.  &  TL 
Ck>.  T.  McKlnney,  6  McLean,  10,  F.  0.  4,667,  holding  Judgment  can- 
not  be  treated  as  a  nullity  for  error  in  proceedings;  Woodhull  y. 
Wagner,  1  Bald.  299,  F.  G.  17,975,  holding  discharge  by  bankrupt 
laws  of  foreign  country  no  bar  to  action  here;  Hancock  ▼.  Jenks, 
21  Fed.  914,  recital  "  that  patentee  had  made  oath,"  cannot  be  in- 
quired into;  Davis  v.  Gathey,  1  Stew.  404,  holding  fraudulent  dis- 
charge of  debtor,  without  collusion  of  surety,  exempts  latter;  Mabry 
▼..  Hemdon,  8  Ala.  868,  query  whether  discharge  of  bankrupt  can 
be  impeached  for  fraud;  Bumham  y.  Stone,  101  Gal.  174,  85  Pac 
630,  holding  sheriff  taking  possession  under  fraudulent  Judgment 
is  not  a  trespasser;  Gamp  y.  Moseley,  2  Fla.  195,  holding  an  officer 
protected  under  process,  showing  court  has  Jurisdiction  of  subject- 
matter;  Ponder  y.  Moseley,  2  Fla.  268,  48  Am.  Dec.  202,  holding 
Judgments  import  absolute  verity  until  reversed;  as  also  in  Wiley 
V.  Kelsey,  9  Ga.  120;  Jamison  v.  Beaubien,  3  Scam.  115,  36  Am.  Dec 
535,  holding  pre-emption  may  be  shown  to  have  been  obtained  by 
fraud;  Wadhams  v.  Gay,  73  IlL  422,  holding  innocent  purchaser  at 
Judicial  sale  not  affected  by  reversal  of  Judgrment;  Gilman  v. 
Hamilton,  16  111.  232,  holding  decree  of  specific  performance  is  not 
a  Judicial  sale,  purchaser  is  not  protected  under  erroneous  Judg- 
ment; Granger  v.  Glark,  22  Me.  130,  holding  Judgment,  where  want 
of  Jurisdiction  is  not  on  record,  not  impeachable;  Wilton 
Manuf.  Go.  v.  Butler,  34  Me.  411,  holding  officer  is  protected 
under  irregular  writ,  though  Judgment  afterwards  reversed; 
Way  v.  Howe,  108  Mass.  507,  11  Am.  Rep.  390,  holding  dis- 
charge in  bankruptcy  cannot  be  impeached  for  fraud;  Milbum  v. 
Gilman,  11  Mo.  67,  holding  sheriff  levying  execution  under  fraudu- 
lent Judgment  not  a  trespasser;  Johnson  y.  Jones,  2  Neb.  133,  hold- 
ing Judgment  cannot  be  attacked  collaterally  for  falsity  of  return 
of  summons;  Lincoln  v.  Williams,  12  S.  &  B.  106,  where  debtor  per- 
forms bond,  surety  cannot  be  held,  though  there  was  fraud  in  its 
inception;  Farmers*  Bank  v.  Boyer,  16  S.  &  E.  50,  holding  the 
surety  does  not  stand  on  more  advantageous  terms  than  principal; 
Fetterman  v.  Murphy,  4  Watts,  426,  28  Am.  Dec.  730,  holding  title 
of  innocent  purchaser  at  Judicial  sale  unaffected  by  fraud  in  Judg- 
ment; Eldridge  v.  Bush,  Smith,  297,  holding  as  in  main  case  upon 
similar  facts;  Hoffman  v.  Goster,  2  Whart  472,  holding  Judgment, 
though  fraudulent,  cannot  be  impeached  by  a  party  or  privy;  Ooch- 
ran  v.  Eldridge,  49  Pa.  St  369,  holding  court  has  power  to  relieve 
against  inequitable  award  of  arbitrators;  Gregg  v.  Bigham,  1  Hill  (S. 
O.),  303,  26  Am.  Dec.  183,  holding  purchase  under  fraudulent  Judg- 
ment good;  Hunter  v.  Ruff,  47  8.  G.  554,  58  Am.  St  Rep.  930,  25  S.  E. 
75,  holding  Judgment  voidable  where  defendant  was  not  properly 
summoned;  to  same  effect  as  original  case,  Hibber  y.  Hammond,  2 
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Strob.  L.  107,  holding  discharge  of  prisoner  releases  bondsmen; 
Turner  y.  Malone,  24  S.  0.  406,  holding  Judgment  will  not  be  avoided 
<»llaterally,  for  lack  of  jurisdiction  not  appearing  on  record;  Ray- 
mond y.  Southerland,  3  Yt.  506,  holding  certificate  of  board  of 
commissioners  as  to  notice  conclusiye;  Jackson  y.  Astor,  1  Pinn. 
159,  89  Am.  Dee  292,  holding  Judgment  cannot  be  impeached  col- 
laterally. See  also  note  to  21  Am.  Dec.  198,  respecting  leyy  by 
officer  under  fraudulent  Judgment 

Distinguished  in  Pratt  y.  Northam,  5  Mason,  103,  F.  O.  11,876, 
holding  Judgment  in  Court  of  Probate,  obtained  by  fraud,  not  con- 
<*lu8iye;  Murchison  y.  White,  54  Tex.  85,  holding  fraudulent  Judg- 
ment is  open  to  collateral  attack  by  strangc^rs. 

8  Or.  311-819,  2  L.  450,  HARRIS  y.  JOHNSTON. 

Bills  and  notes. —  Indorsee,  in  Virginia,  cannot  sue  a  remote  In- 
•dorser  at  law,  p.  317. 

Cited  in  Walker  y.  Brooks,  125  Mass.  245,  holding  assignee  can- 
not sue  in  equity,  because  he  cannot  sue  at  law  in  his  own  name; 
Hunter  y.  Hempstead,  1  Mo.  70,  holding  indorsee  can  sue  im- 
mediate indorser;  McGee  y.  Lynch,  8  Hayw.  106,  holding  assignee 
<*annot  sue  remote  assignor. 

Distinguished  in  Clifford  y.  Keating,  3  Scam.  252,  where  statute 
proyided  that  all  indorsers  should  be  liable  to  last  assignee. 

Evidence. —  Bill  of  parcels  deliyered  by  A.  and  stating  goods  as 
t>ought  of  A.  &  B.,  may  be  explained  by  extraneous  eyidence  to  show 
A.  &  B.  not  Joint  owners,  p.  818. 

Rule  applied  in  Grant  y.  Frost,  80  Me.  205,  13  AtL  882,  holding 
a  bill  of  parcels  is  always  open  to  parol  evidence,  to  show  the  real 
terms;  Hazard  y.  Loring,  10  Cush.  268,  and  Jones  y.  Rahilly,  16 
Minn.  324,  holding  that  a  transfer  of  personal  property  may  be 
ahown  orally  to  haye  been  a  pledge;  Wallace  y.  Rogers,  2  N.  H. 
t>07,  admitting  parol  eyidence  to  change  terms  in  a  bill  of  parcels; 
Perrine  y.  Cooley,  39  N.  J.  L.  452,  admitting  parol  evidence  of  rep- 
resentations as  to  soundness  of  a  horse;  Crosby  y.  Canal  Co.,  141 
N.  Y.  592,  36  N.  B.  834,  admitting  parol  evidence  of  a  transaction 
to  show  whether  it  was  a  sale  or  a  bailment 

Payment. —  Action  cannot  be  maintained  on  original  contract  by 
«  person  who  has  received  a  note  as  conditional  payment  and  in- 
dorsed it  to  third  persons,  p.  318. 

Principle  applied  in  Looney  v.  District  of  Columbia,  113  U.  S. 
261,  28  L.  975,  5  S.  Ot  464,  to  facts  similar  to  those  in  principal 
case;  Russell  v.  Hester,  10  Ala.  536,  holding  failure  of  creditor  to 
preserve  liability  of  indorser  of  promissory  note,  received  for  debt, 
renders  him  liable;  Cocke  y.  Chaney,  14  Ala.  66,  by  transferring  note, 
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creditor  accepts  It  as  payment;  Ware  v.  Rnssell,  57  Ala.  45,  29  Am. 
Rep.  711,  holding  If  creditor  transfers  collateral  note  first  It  operates 
pro  tanto  as  payment  of  original  note;  Ringgold  ▼.  NewUrk,  8  Ark. 
109,  holding  guarantor  cannot  be  held  unless  creditor  uses  reason- 
able diligence;  Ck>star  ▼.  Davles,  8  Ark.  217,  46  Am.  Dec.  812,  holding 
note  received  In  discharge  of  an  open  account  is  a  bar  to  an  action 
on  that  account;  Salomon  ▼.  Pioneer  Co-operative  Ck>.,  21  Fla.  382, 
allegation  in  plea,  that  defendant  gave  draft  on  third  person  which 
was  accepted  as  payment  constitutes  a  good  defense;  Wylly  v.  Ck>l- 
lins,  9  6a.  240,  holding  note  of  debtor  or  third  person  not  pay- 
ment, unless  accepted  as  such;  Stevens  ▼.  Bradley,  22  IlL  248,  hold- 
ing where  vendor  took  notes  without  Indorsement,  he  cannot  re- 
cover of  purchaser;  Patapsco  Ins.  Ck>.  v.  Smith,  6  Harr.  &  J.  170, 
14  Am.  Dec.  270,  holding  one  accepting  note  of  agent  for  debt, 
cannot  sue  principal;  Hoffman  v.  Johnson,  1  Bland  Gh.  107,  hold- 
ing that  where  note  is  given,  creditor  must  use  due  diligence  In 
collecting;  Watkins  v.  Worthlngton,  2  Bland  Gh.  527,  holding  where 
a  decedent  and  creditor  are  Jointly  liable,  creditor  must  show 
how  decedent  was  bound.  Gited  in  Wright  v.  First  Grockery  Ware 
Co.,  1  N.  H.  282,  283,  8  Am.  Dec.  89,  70,  holding  that  vendor  taking 
agent's  note  cannot  sue  principal;  Hill  v.  Marcy,  49  N.  H.  209,  hold- 
ing that  a  creditor  selling  a  negotiable  note  .  is  presumed  to  have 
taken  it  as  payment;  Hutchlns  v.  Olcutt,  4  Yt  555,  24  Am.  Dec.  639, 
holding  promissory  note  received  as  payment  a  bar  to  action  on 
account;  Torrey  v.  Baxter,  13  Vt.  457,  holding  note  of  third  person 
proving  unavailable  is  not  payment;  Dickinson  v.  King,  28  Vt  381, 
holding  note  not  payment,  though  negotiated.  If  Indorsee  has  unsatis- 
fied judgrment. 

Distinguished  In  Roach  v.  HuUings,  16  Pet  326,  10  L.  981,  where 
there  was  no  evidence  to  show  a  note  had  been  given;  Stebblns  v. 
Kellopp,  5  Conn.  269,  where  note  was  not  received  as  conditional 
payment  and  was  not  passed  Avmj;  Penny  ▼.  Crane,  80  IlL  247,  hold- 
ing where  note  is  taken  as  collateral,  party  Is  an  absolute  guarantor; 
Daniels  ▼.  Bumham,  2  La.  247,  where  bills  given  were  protested; 
Wade  V.  Staunton,  5  How.  (Miss.)  635,  where  note  was  not  taken 
as  payment;  Steamboat  Charlotte  v.  Klngland,  9  Mo.  67,  68,  where 
note  was  not  transferred. 

3  Cr.  319-324,  2  L.  453,  DIXON  v.  RAMSAY. 

Executors  and  administrators. —  Foreign  executor  cannot  main- 
tain suit  In  domestic  court  upon  his  foreign  letters,  pp.  323,  324. 

The  following  dtlng  cases  affirm  this  principle  and  apply  it  In 
numerous  ways:  Vaughn  v.  Northup,  15  Pet  6,  10  L.  641,  holding 
that  an  administrator  In  a  State  is  not  liable  to  be  sued  In  District 
of  Columbia;  Noonan  v.  Bradley,  9  WalL  400, 19  L.  759,  holding  that 
an  administrator  appointed  In  one  State  cannot  sue  In  another; 
Melius  T.  Thompson,  1  CUff.  128,  131,  132,  F.  a  9,405,  holding  ad- 
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ministrator  could  not  be  sued  in  foreign  State;  Swatzel  ▼.  Arnold, 
Woolw.  388»  F.  O.  13,682,  holding  administrator  n^ay  maintain  suit 
in  foreign  State,  if,  after  obtaining  letters  there,  he  avers  it  by 
amendment;  Eells  ▼.  Holder,  2  McGrary,  622,  12  Fed.  669,  holding 
administrator  cannot  sue  out  of  the  State  where  appointed;  Kropff 
V.  roth,  19  Fed.  Rep.' 200,  holding  administrator  cannot  continue 
suit  brought  in  "knother  State,  unless  he  has  taken  out  letters  there; 
Lusk  V.  Kimball,  87  Fed.  547,  holding  suit  commenced  by  foreign 
administrator  without  first  taking  out  letters  here  is  a  nullity; 
Leavens  ▼.  Butler,  8  Port  401,  holding  court  could  not  direct  the 
dlTision  of  lands  situate  in  other  States;  Harrison  ▼.  Mahomer,  14 
Ala.  835.  holding  administrator  may  sue  in  another.  State,  under 
statute,  on  recording  letters;  Bquitable  Life  Assurance  Society  v. 
Vogel,  76  Ala.  447,  52  Am.  Rep.  345,  holding  administrator  can  sue 
a  foreign  corporation,  in  his  own  State;  Greer  v.  Ferp^uson,  56  Ark. 
330,  19  S.  W.  967,  holding  suit  cannot  be  revived  against  executor 
appointed  in  another  State;  Hobart  v.  Turnpike  Co.,  15  Conn.  147, 
holding  executor  cannot  sue  in  another  State;  Davis  v.  Smith,  5  6a. 
296,  48  Am.  Dec.  295,  liolding  administrator  is  not  liable  for  fail- 
ing to  appear  in  action  brought  in  another  State;  Naylor  v.  Moody, 
2  Blackf.  (Ind.)  248,  n.,  that  executor  cannot  bring  suit  in  another 
State;  Lucas  v.  Tucker,  17  Ind.  44,  holding  executor,  by  complying 
with  law  where  realty  is,  acquires  power  over  it;  Embry  v.  Millar, 
1  A.  K.  Marsh.  302,  10  Am.  Dec.  735,  holding  personalty  cannot  be 
recovered  in  another  State,  unless  administrator  is  appointed  ther^; 
Moore  v.  Tanner,  5  T.  B.  Mon.  46,  17  Am.  Dec.  39,  holding  that 
administrator  in  State  cannot  sue  in  District  of  Columbia;  Sneed 
V.  Bwing,  5  J.  J.  Marsh.  467,  22  Am.  Dec.  48,  holding  a  probate  to 
be  a  Judgment  in  rem;  Louisville  &  Nashville  R.  R.  Co.  v.  Brantley, 
96  Ky.  304,  49  Am.  St  Rep.  295,  28  S.  W.  478,  holding  administrator 
cannot  sue  in  another  State;  Haven  v.  Foster,  9  lick.  134,  19  Am. 
Dec.  362,  holding  administratrix  had  no  power  to  make  tender  in 
another  State;  Sabin  v.  Oilman,  1  N.  H.  194,  holding  that  an  ad- 
ministrator cannot  sue  in  another  State;  as  also  Taylor  v.  Barron. 
35  N.  H.  495;  Leonard  v.  Putnam,  51  N.  H.  250,  12  Am.  Rep.  108, 
holding  powers  of  guardians  do  not  extend  to  other  States;  Haight 
V.  Bergh,  15  N.  J.  L.  185,  holding  that  attachment  cannot  be  issued 
against  executors;  Patterson  v.  Pagan,  18  8.  0.  588,  holding  ad- 
ministrator cannot  sue  in  this  State,  unless  letters  are  issued  here; 
Caldwell  v.  Maxwell,  2  Overt  107,  holding,  where  executrix  moved 
to  another  State  with  the  effects,  courts  in  latter  State  could  specifi- 
cally enforce  will;  Vaughn  v.  Barret,  5  Vt  836,  26  Am.  Dec.  307, 
holding  administrator  has  no  power  to  discharge  debt  due  from 
citizens  of  another  State;  Hooper  v.  Hooper,  29  W.  Va.  294,  1  S.  B. 
298,  holding  sureties  liable  for  assets  brought  by  executor  from 
another  State  and  wasted;  Crumlish  v.  Railroad  Co.,  40  W.  Va.  eso, 
22  S.  B.  99,  in  dissenting  opinion  agreeing  with  majority  in  thia, 
that  administrator  cannot  be  sued  ont  of  his  State. 
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DistlngaiBhed  in  Pedan  t.  Bobb,  8  Ohio,  227,  holding  that  ward 

could  maintain  snit  against  her  guardian's  representatiyes. 

• 

Bzeentors  and  adxninistrators. —  Power  of  executor  is  deriyed 
from  testator's  will  which  invests  him  with  the  whole  personal 
estate,  p.  828. 

Cited  in  Wall  ▼.  BisseU,  125  U.  8.  887,  81  L.  775,  3  a  Ot  982,  hold- 
ing. ui\der  a  statute,  executor  has  no  right  to  dispose  of  property, 
until  after  letters;  Gayle  t.  Blackburn,  1  Stew.  438,  holding  executor 
has  right  to  property  in  another  State,  if  he  can. get  it  without 
suit;  Johnes  ▼.  Jackson,  67  Conn.  80,  84  AtL  711,  deciding  that 
service  of  attachment,  before  will  probated,  holds  property. 

Executors  and  administrators. —  Bxecutor  does  not  derive  power 
to  maintain  suit  from  the  will  appointing  him,  but  from  his  letters, 
pp.  823,  324. 

Conflict  of  laws. —  Bight  to  personalty  is  governed  by  law  of 
testator's  domicile,  p.  324. 

Rule  applied  in  Union  Bank  of  Georgetown  v.  Smith,  4  Or.  O.  C. 
36,  F.  O.  14,362,  holding  lex  domicilii  governs  order  of  payment  of 
debts;  as  also  in  Harvey  v.  Richards,  1  Mason,  408,  F.  C.  6,184,  as 
to  distribution  of  estate  of  intestate;  Irving  v.  McLean,  4  BlaclLf. 
53,  and  Barnes  v.  Brashear,  2  B.  Mon.  382,  as  to  testamentary 
disposition;  as  also  in  Penny  v.  Christmas,  7  Rob.  La.  497.  Cited 
in  Binney's  Case,  2  Bland  Ch.  146,  holding,  though  a  canal  is  de- 
clared personalty,  it  must  be  governed  by  lex  situs;  Rue  v.  High,  2 
Doug.  (Mich.)  522,  holding  will  made  according  to  lex  domicilii,  passes 
personalty  wherever  situated;  Garland  v.  Rowan,  2  S.  &  M.  635, 
holding  lex  domicilii  governs  distribution  of  personalty;  Fishbume 
V.  Kunhardt,  2  Spears  L.  562,  holding  registry  of  mortgage  of  per- 
sonalty governed  by  lex  domicilii.  Cited  arguendo  in  Latine  v. 
Clements,  8  Ga.  432. 

Distinguished  in  Yamum  v.  Camp,  18  N.  J.  L.  836,  25  Am.  Dec 
485,  holding  that  instrument  legal  at  maker's  domicile  will  not  pass 
personalty  elsewhere,  if  prohibited  by  local  law;  dissenting  opinion, 
Bonati  V.  Welsch,  24  N.  Y.  164,  majority  holding  that  rights  of 
wife  under  laws  of  France  will  attach  to  property  of  husband 
dying  domiciled  here;  Hyman  v.  Gaskins,  5  Ired.  (N.  C.)  269,  hold- 
ing that  it  is  not  absolutely  necessary  that  will  should  first  be  sub- 
mitted to  forum  of  domicile. 

Conflict  of  laws.—  Suit  for  property  of  testator  is  governed  by 
lex  fori,  p.  824. 

Cited  and  principle  applied  in  Willard  v.  Wood,  186  U.  8.  818,  84 
L.  218,  10  S.  Ct  832,  where  mortgagee  sued  on  mortgage  debt; 
Hinkley  v.  Marean,  8  Mason,  90,  F.  C  6,523,  as  to  insolvency 
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laws;  Thomas  t.  American  Freehold,  etc.,  47  Fed.  654,  holding 
proceedings  on  note  regnlated  by  lex  fori;  Monos  t.  Southern  Pac 
Co.,  51  Fed.  100,  2  U.  S.  App.  222,  holding  that  lex  fori  governs 
^8  to  statute  of  limitations;  Jordan  ▼.  Thornton,  7  Ark.  231,  44  Am. 
Dec  548,  holding  assignor  may  bring  suit  against  preyious  indorser, 
lex  fori  governing;  Bmbry  v.  Millar,  1  A.  K.  Marsh.  802,  10  Am. 
Dec.  735,  holding  action  to  recover  personalty  governed  by  lex  fori; 
De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  228,  3  Am.  Dec.  544,  holding 
remedy  on  contract  should  be  governed  by  lex  fori;  Whittemore  v. 
Adams,  2  Ck>w.  632,  holding  an  insolvent  law,  not  exempting  future 
acquisitions,  being  a  remedy,  lex  fori  governs;  Bdmondson  v..  Fergu- 
son, 11  Mo.  345,  holding  remedy  and  contract  are  distinct,  act  af- 
fecting remedy  is  constitutional. 

Miscellaneous  citations.^  Cited,  but  not  in  point  in  Holland  v. 
Jones,  9  Ind.  496,  and  Winfried  v.  Yates,  DalL  (Tex.)  864. 

3  Or.  324-831,  2  L.  455,  SOOTT  v.  NBGBO  LOUDON. 

Slaves.^  Under  statute  providing,  if  owner  of  slave  removing  into 
Virginia  takes  required  oath,  slave  shall  not  be  free,  removal  of 
master  and  Importation  of  slave  need  not  be  contemporaneous, 
p.  830. 

Distinguished,  Murray  v.  McOarty,  2  Munf.  (Va.)  401,  406,  hold- 
ing statute  does  not  authorize  Importation  by  a  citizen  residing 
away  temporarily. 

3  Or.  331-337,  2  L.  457,  WISH  v.  WITHERS. 

Jurisdiction  of  courts-martlaL^  A  decision  of  a  court-martial 
without  its  jurisdiction  cannot  protect  the  ofQcer  who  executed  It, 
p.  837. 

An  examination  of  the  citations  shows  a  variety  of  applications  of 
the  principle  underlying  the  rule  above  laid  down.  The  doctrine  is 
applied  in  the  following  citing  cases:  Luther  v.  Borden,  7  How.  61; 
12  L.  607,  holding  person  liable  for  excessive  force  in  enforcinip 
martial  law;  Dynes  v.  Hoover,  20  How.  80,  82,  15  L.  844,  where  au- 
thorities are  examined,  court  holding  it  was  not  false  imprisonment, 
where  court-martial  had  Jurisdiction;  dessenting  opinion,  Dow  v. 
Johnson,  100  U.  S.  189,  25  L.  643,  majority  holding  army  officer  not 
liable  for  seizing  goods  in  enemy's  country;  Smith  v.  Whitney,  116 
U.  S.  177,  29  L.  604,  6  S.  Ct  575,  holding  writ  of  prohibition  doea 
not  lie  to  court-martial  having  jurisdiction;  Bunkle  v.  United  States, 
122  U.  S.  556, 30  L.  1170,  7  S.  Gt  1146,  where  Jurisdiction  depended  on 
approval  of  president,  sentence  without  it  was  inoperative;  Tolmie 
V.  Thompson,  3  Or.  O.  0.  137,  F.  0.  14,080,  holding  sale  by  commis- . 
sioners  without  Jurisdiction  is  void;  Greene  v.  Briggs,  1  Ourt.  333» 
F.  O.  5,764,  holding  order  of  Justice  of  peace,  upon  matter  without 
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his  Jorisdictioii,  is  Toid;  United  States  ▼.  Stowell,  2  Onrt  156,  F.  O. 
16,409,  holding  every  fact  necessary  to  existence  of  authority  must 
appear  on  face  of  indictment  or  process;  Smith  ▼.  Miles,  Hemp.  34, 
P.  0.  18,07^  If  conrt  has  jurisdiction,  officer  Is  not  liable  as  tres- 
passer on  execution;  The  J.  W.  French,  6  Hughes,  433,  13  Fed. 
Rep.  919,  920,  holding  that  a  court  may  examine  collaterally  Into 
Jurisdiction  of  another  court  to  pass  upon  title  of  property,  and  an 
act  coram  non  Judlce  may  be  disregarded;  Thurston  v.  Martin,  6 
Mason,  603,  F.  G.  14,018,  tax  collector.  In  excess  of  jurisdiction, 
imprisoning  one.  Is  liable  for  trespass;  Barrett  ▼.  Hopkins,  2  Mc- 
Orary,  131,  7  Fed.  Bep.  313,  holding  Jurisdiction  of  court-martial 
may  be  Inquired  Into;  Clarke  &  Go.  ▼.  Clarke,  3  Woods,  412,  F.  0. 
2,846,  holding  collectors  collecting  on  property  exempt  are  tres- 
passers; Justices,  etc.,  of  Morgan  Co.  t.  Selman,  6  Ga.  442,  holding 
where  court  of  ordinary,  without  Jurisdiction,  granted  letters,  act 
is  void;  Hall  ▼.  Bogers,  2  Blackf.  430,  holding  one  arresting  under 
warrant  from  Justice  of  peace  exceeding  Jurisdiction,  Is  liable; 
Nooe  ▼.  Bradley,  3  Blackf.  160,  holding  county  board  exceeding  its 
authority  liable;  Barkeloo  t.  Bandall,  4  Blackf.  478,  82  Am.  Dec 
47,  holding  one  acting  under  attachment  Issued  without  a  bond  is 
a  trespasser;  Steel  y.  Williams,  18  Ind.  164,  holding  one  procuring 
arrest  by  void  process,  liable  for  trespass;  dissenting  opinion.  Ex 
parte  Holman,  28  Iowa,  178,  majority  holding  State  court  has  no 
right  to  interfere  with  Jurisdiction  of  Federal  courts;  White  v.  Mc- 
Bride,.  4  Bibb  (Ky.),  62,  holding  court-martial  being  without  Juris- 
diction could  not  punish  the  parties;  Campbell  ▼.  Webb,  11  Md.  481, 
holding  officer,  acting  under  process,  void  on  Its  face.  Is  liable; 
Brooks  ▼.  Adams,  11  Pick.  442,  holding  proceedings  of  court-martial 
without  legally  appointed  judge-advocate  are  void;  Brooks  v. 
Daniels,  22  Pick.  501,  holding  same  as  to  Judges  Irregularly  chosen; 
Fisher  v.  McGlrr,  1  Gray,  45,  61  Am.  Dec.  404,  discharging  prisoner 
committed  by  magistrate  whose  want  of  Jurisdiction  appeared  on 
the  face  of  the  proceedings;  Tyler  v.  Pomeroy,  8  Allen,  485,  holding 
one  seized  and  taken  Into  camp  without  authority  has  a  cause  of 
action;  Clark  v.  Holmes,  1  Doug.  (Mich.)  394,  holding  actions  of 
inferior  courts  In  excess  of  Jurisdiction  are  void;  dissenting  opinion, 
Wall  V.  Trumbull,  16  Mich.  252,  majority  holding  board  of  super- 
visors not  liable  for  errors  In  Judgment,  provided  they  had  Juris- 
diction; Morrill  T.  Taylor,  6  Neb.  246,  holding  board  has  no  Juris- 
diction without  taking  required  oath;  Webber  v.  Aldrlch,  2  N.  H. 
462,  holding  action  for  goods  Illegally  taken  In  trespass  not  assumpsit; 
Cloutman  v.  Pike,  7  N.  H.  211,  holding  collector,  defendant  for 
distress,  must  show  a  tax  legally  granted;  Smith  v.  Shaw,  12  Johns. 
267,  272,  holding  commanding  officer  of  court-martial  also  liable; 
Mills  T.  Martin,  19  Johns.  31,  35,  both  opinions,  holding  one  Justify- 
ing under  judgment  of  court-martial  must  affirmatively  show  Juris* 
diction;.  Bell  v.  Tooley,  11  Ired.  607,  holding  acts  of  court-martlaL 
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not  regularly  organized,  void;  School  Directors  ▼.  Carlisle  Bank,  8 
Watts,  294,  holding  act  of  board  In  levying  tax  void;  Porter  v.  Webb, 

4  Yerg.  162,  holding.  In  action  against  sheriff  for  nonreturn,  all 
necessary  facts  must  appear,  to  give  court  jurisdiction;  Bates  v. 
Hazeltlne,  1  Y t  84,  holding  one  Justifying  as  tax  collector  must 
snow  authorizing  facts;  Warner  v.  Stock  well,  9  Vt  17,  holding  im- 
position of  fines,  by  military  officers,  acting  within  their  Juris- 
diction, are  conclusive;  Barrett  v.  Crane,  16  Yt  251,  254,  257,  holding 
proceedings  of  court  of  limited  Jurisdiction  exceeding  its  Jurisdic- 
tion are  void;  Drlscoll  v.  Place,  44  Yt  258,  holding  process  gives  no 
protection,  court  being  without  Jurisdiction;  Bx  parte  Henderson, 
11  Fed.  Cas.  1068,  discharging  prisoner  on  habeas  corpus  where 
court-martial  was  without  Jurisdiction;  In  re  Reynolds,  20  F.  C. 
605,  holding  State  court  may,  under  habeas  corpus,  discharge  a 
prisoner  illegally  held.  Cited  generally  in  Lamport  v.  Gas  Light 
Co.,  14  Mo.  App.  887.  And  see  note  In  42  Am.  Dec  56,  on  subject  of 
liability  of  military  officers. 

Distinguished  In  Bx  parte  Watklns,  8  Pet  209,  7  L.  655,  Involving 
a  court  of  general  Jurisdiction;  Noble  v.  Railroad,  147  U.  8.  173, 
87  L.  126,  13  S.  Ct  278,  holding  that  quasl-Jurisdlctional  facts,  once 
established,  cannot  be  collaterally  attacked;  Pullan  v.  Klnslnger,  2 
Abb.  (U.  S.)  101,  104,  F.  C.  11,463,  where  statute  providep  that  no 
suit  to  restrain  the  collection  of  taxes  may  be  maintained,  applies 
where  an  officer  has  the  power,  however  erroneous  his  decision  may 
be;  Borden  v.  State,  11  Ark.  549,  54  Am.  Dec.  239,  holding  Judg- 
ment of  Superior  Court  not  void,  though  party  had  no  notice;  Mc- 
Craw  V.  Welch,  2  Colo.  290,  holding  where  attachment  is  Issued  upon 
a  defective  bond,  and  subsequently  a  good  bond  is  filed,  attachment 
becomes  valid  from  the  beginning;  Milbum  v.  Gilman,  11  Ho.  69, 
holding  person  acting  under  erroneous  Judgment  not  liable  If  court 
had  Jurisdiction;  Savacool  v.  Bough  ton,  5  Wend.  179,  180,  21  Am. 
Dec.  188,  189,  holding  ministerial  officer  is  protected,  if  process  in 
Its  face  shows  Jurisdiction  of  subject-matter;  as  also  in  Parker 
V.  Walrod,  16  Wend.  518,  519,  30  Am.  Dec.  128;  Chegary  v.  Jenkins, 

5  N.  Y.  382,  holding  warrant  in  due  form,  to  collect  taxes,  is  a  pro- 
tection, whether  tax  was  legally  issued  or  not;  Commonwealth  v. 
Comman,  4  S.  &  R.  100,  holding  court-martial  has  Jurisdiction  over 
one  on  list  of  exempts,  who  did  not  appear  to  claim  his  privilege; 
Miller  V.  Grice,  1  Rich.  L.  153,  holding  one  acting  under  waraaat 
lack  of  Jurisdiction  not  appearing  oo  !ts  face,  is  not  liable  (dted 
dissenting  opinion  of  same  case,  p.  156);  Delaware  R.  R.  Oo.  v. 
Preityman,  7  F.  C.  410,  holding  collector  acting  under  assessor  who 
acts  within  his  Jurisdiction  is  not  a  trespasser. 

Militia.^  Justice  of  peace  of  District  of  Columbia  is  an  ofllcer 
of  the  government  of  the  United  States  and  exempt  from  mlUtla 
duty,  p.  880. 
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8  Or.  337-356,  2  L.  459,  UNITED  STATES  ▼.  GRUNDY. 

Admiralty.— The  statute  proTiding  that  a  false  oath  made  In 
registering  a  vessel  is  ground  for  forfeiture  of  vessel  or  Its  value* 
does  not  vest  title  to  the  vessel  in  the  United  States  upon  the 
making  of  the  oath,  but  only  after  condemnation,  and  the  govern- 
ment may  elect  either  remedy.  Suit  for  money  had  and  received 
can,  therefore,  be  maintained  by  the  United  States  against  the 
assignee  in  bankruptcy  of  the  owner  swearing  falsely,  the  vessel 
having  been  sold  by  the  assignee,  pp.  850-856. 

The  following  citing  cases  have  found  this  holding  a  helpful  pre- 
cedent and  applied  the  principle  upon  which  it  rests:  Caldwell  v. 
United  States,  8  How.  882,  12  L.  1122,  holding  title  is  consummated 
after  condemnation,  but  intermediate  sales  are  avoided;  The  Dis- 
tilled Spirits,  11  WalL  368,  20  L.  171,  declaring  that  forfeiture  to 
United  States  defeats  innocent  purchaser;  Henderson's  Distilled 
Spirits,  14  WalL  56»  58,  20  L.  817,  holding,  where  forfeiture  is  abso- 
lute, decree  of  condemnation  relates  back  to  time  of  commission; 
Burbank  v.  Conrad,  06  U.  8.  800,  24  L.  726,  holding  title  vested  from 
Judgment  in  confiscation  proceedings;  United  States  v.  Fifty-six 
Barrels  of  Whisky,  1  Abb.  (U.  S.)  105,  F.  C.  15,095,  holding  where 
forfeiture  is  in  direct  terms,  it  occurs  from  time  of  offense;  United 
States  V.  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  814,  F.  0. 
15,948,  holding,  unless  words  of  statute  are  absolute,  forfeiture  will 
not  defeat  bona  fide  purchaser;  United  States  v.  York  Street  Flax, 
etc.,  17  Blatchf.  139.  F.  0.  16,781,  holding,  in  action  for  value  of 
goods  forfeited,  recovery  not  limited  to  price  received  by  defendant; 
The  Florenzo,  Blatchf.  &  H.  60,  61,  F.  C.  4,886,  holding  judgment 
of  forfeiture  relates  back  to  time  of  sale  to  alien;  United  States  v. 
One  Hundred  Barrels  Spirits,  1  DilL  57,  F.  C.  15,948,  holding,  unless 
statute  is  absolute,  title  of  bona  fide  purchasers  not  defeated;  The 
Brig  Mars,  1  Gall.  195,  F.  C.  9,106,  holding  that  innocent  purchaser 
Is  protected  from  United  States  in  all  cases;  The  Mary  Celeste,  2 
Low.  357,  F.  C.  9,202,  holding  if  forfeiture  is  not  absolute  innocent 
purchaser  is  protected;  The  Steamboat  Laurel,  Newb.  273,  F.  O. 
15,569,  holding,  where  no  forfeiture  waa  declared  by  statute,  gov- 
ernment took  subject  to  *lien  of  materialmen;  The  Kate  Heron,  6 
Sawy.  110,  F.  C.  7,619,  holding  time  forfeiture  takes  effect  depends 
on  intention  of  congress;  Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  600, 
holding  freight  earned  before  government  elects  has  first  right; 
Trustees  of  University  v.  Winston,  5  Stew.  &  P.  27,  holding  for^ 
feiture  being  absolute.  It  takes  place  at  once;  Gills  v.  Taylor,  8 
Port  185,  holding  failure  to  pay  final  payment  extinguished  his 
Interest  in  land;  Selma,  etc.,  B.  B.  Co.  v.  Tipton,  5  Ala.  802,  89  Am. 
Dec.  850,  holding  right  of  corporation  to  forfeiture  is  cumulative  to 
right  to  sue  for  subscriptions;  The  Oakland  B.  B.  Co.  v.  The  Oak- 
land, etc.,  Co.,  45  Cal.  374,  13  Am.  Bep.  185,  holding  under  statute 
title  vests  in  State  at  once;  Areata  v.  Areata,  etc.,  B.  B.  Co..  92  CaL 
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647,  28  Pac.  678,  holding,  in  absence  of  statute,  right  terminates  on 
Judgment  of  forfeiture;  The  State  ▼.  Emmert,  19  Kan.  549,  holding 
failure  to  pay,  by  purchaser  of  school  land,  ipso  facto  forfeits; 
Summers  v.  Clark,  29  La.  Ann.  102,  holding  where  statute  Is 
absolute,  goods  vest  immediately  in  government;  Mitchell  v.  Oun- 
ningham,  29  Me.  382,  holding  that  government  title  to  vessel  fishing 
without  license  vests  upon  condemnation;  Inger^oll  ▼.  Jackson,  13 
Mass.  185,  holding  where  statute  was  alternative,  no  forfeiture  until 
seizure;  Hamilton  v.  O'Neil,  9  Mo.  18,  holding  widow's  right  to 
dower  is  absolute  until  divested  by  election;  Welch  t.  Anderson,  28 
Mo.  299,  holding  widow  has  no  right  until  election  is  made;  as 
also  in  Matney  v.  Graham,  50  Mo.  564,  and  Brawford  v.  Wolfe,  103 
Mo.  399,  15  S.  W.  428.  Cited  in  Scott  v.  Wilson,  8  N.  H.  323,  hold- 
ing entire  title  of  owner  divested  by  forfeiture;  Fontaine  v.  Phcenix 
Ins.  po.,  11  Johns.  300,  holding  where  statute  is  absolute,  for- 
feiture occurs  at  once;  Tracey  v.  Corse,  58  N.  Y.  149,  holding  title  to 
property  seized  for  revenue  is  divested  only  on  judgment;  Hollmai* 
V.  Peebles,  1  Tex.  703,  holding  abandonment  of  public  land  ipso 
facto  restores  it  to  government;  U.  S.  v.  Haun,  26  F.  C.  230,  holding 
property  smuggled  into  United  States  under  Federal  court's  Juris- 
diction; U.  S.  V.  Hamilton,  26  F.  C.  91,  holding  forfeiture  of  vessel 
does  not  vest  until  after  election;  Schenck  v.  Peay,  21  If.  C.  683, 
holding,  unless  intention  is  apparent,  courts  will  not  construe  a 
forfeiture  to  be  ipso  facto.  Cited  generally  in  The  Neptune,  3 
Wheat  607,  4  L.  471;  Pitcher  v.  Patrick,  Minor,  822.  See  also  ex- 
tended note  in  5  Am.  St  Rep.  806. 

Distinguished  in  United  States  v.  Coffee,  8  Cr.  408,  8  L.  606,  hold- 
ing that  where  statute  is  absolute  forfeiture  occurs  on  commission 
of  offense;  United  States  v.  Maillard,  4  Ben.  467,  F.  C.  15,709,  where 
the  commission  of  the  offense  was  a  question  of  fact;  United  States 
V.  Bark  Beindeer,  2  Cliff.  68,  F.  C.  16.144,  and  United  States  ▼. 
Distilled  Spirits,  3  CUff.  315,  317,  F.  C.  16,306,  holding  where  words 
in  statute  are  absolute,  titie  vests  from  time  of  wrong;  Parker  v. 
United  States,  2  Wash.  C.  C.  363,  F.  C.  10,751,  holding  under  statute 
providing  if  vessel  '*  shall "  be  seized,  government  may  sue,  for- 
'feiture  takes  place  from  time  of  wrong;  Hombrook  v.  Elm  Grove, 
40  W.  Ya.  548,  21  S.  E.  852,  holding  State  alone  can  enforce  forfeiture 
of  charter  of  a  municipality. 

Evidence.^Witness  is  not  bound  to  answer  if  pecuniary  interest 
will  be  affected,  pp.  343,  344. 

Denied  in  Brooks  v.  McKinney,  4  Scam.  315,  holding  party  thougbi 
not  to  record  compelled  to  testify  against  his  own  interest;  Bull  v. 
Loveland,  10  Pick.  12,  holding  witness  bound  to  answer,  though  hi* 
interest  is  affected. 

Miscellaneous  citations.^  Cited  in  United  States  t.  Wllletts,  5; 
Ben.  223.  F.  C  16,699,  but  not  in  point. 
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8  Gr.  867-398,  2  L.  466,  MARINE  INS.  00.  ▼.  TUOKER. 

Marina  insurance.—  Intended  deviation  is  not  sufficient  to  defeat 
insurance,  p.  384. 

Oited  in  dissenting  opinion,  Thames,  etc.,  Ins.  Oo.  t.  O'Oonucii,  86 
Fed.  Rep.  154,  56  U.  S.  App.  682,  majority  holding  Intent  to  use  a 
forbidden  port  exonerated  company;  Lawrence  t.  Ocean  Ins.  Oo., 
n  Johns.  261,  263,  265,  holding  an  intended  deviation  will  not  dis- 
charge the  policy.  As  also  in  Snow  t.  Ins.  Oo.,  48  N.  Y.  630,  holding 
similarly.  • 

Distinguished  in  Merrill  t.  Ins.  Oo.,  3  Allen,  249,  252,  holding 
policy  defeated  by  substitution  of  new  port  of  discharge,  though 
at  time  of  loss  vessel  is  on  regular  course. 

Marine  insurance.— Where  vessel  is  captured,  recaptured  and 
sold,  insured  may  abandon  for  a  total  loss,  p.  391. 

Oited  in  Peele  v.  Merchants'  Ins.  Oo.,  3  Mason,  55,  F.  O.  10,905. 
holding  owner  had  right  to  abandon  vessel  in  desperate  situation, 
though  injury  was  less  than  half  the  value;  Thompson  ▼.  Marine 
Ins.  Oo.,  2  La.  240,  22  Am.  Dec.  136,  holding  if  prospect  of  getting 
possession  of  vesscfl  be  feeble,  may  abandon;  Greene  ▼.  Ins.  Oo.,  9 
Allen,  226,  holding  inability  to  procure  means  to  refit  vessel, 
amounts 'to  constructive  total  loss;  Post  v.  Ins.  Oo.,  10  Johns.  84, 
holding  owners  entitled  to  recover  for  total  loss,  where  ship,  when 
recovered,  could  not  prosecute  her  voyage. 

Miscellaneous  citations.—  Oited  in  Klmbal  t.  Jenkins,  11  Fla.  125, 
89  Am.  Dec.  241;  May  v.  Wright,  1  Overt  389,  and  Dunn  v.  Wag- 
goner, 3  Yerg.  59,  to  points  not  decided  in  the  principal  case. 

3  Or.  399-414,  2  L.  479,  UNITED  STATES  ▼.  HBTH. 

Statutes.- Retroactive  construction  is  to  be  avoided  when  pos- 
sible. Act  changing  compensation  of  revenue  officers  construed  and 
held  not  to  retrospect  so  as  to  decrease  amount  of  commissions  on 
pi*eviously  executed  bonds,  pp.  408-414. 

The  following  citing  cases  affirm  and  apply  this  principle:  Solm 
V.  Waterson,  17  WaU.  599,  21  L.  738,  construing  statute  of  limitation; 
Twenty  Per  Cent.  Oases,  20  Wall.  187,  22  L.  341,  as  to  act  reduc- 
ing salaries;  Ohew  Heong  v.  United  States,  112  U.  S.  559,  28  L.  778» 
5  S.  Ot  266,  construing  Chinese  restriction  act;  United  States  v. 
Burr,  159  U.  S.  82,  40  L.  83,  15  S.  Ot  1004,  construing  tariff  act  not 
to  apply  to  transactions  completed  before  its  enactment;  The  Cir- 
cassian, 11  Blatchf.  481,  F.  0.  2,726.  holding  rule  of  admiralty  can- 
not revive  claim  almost  barred;  Fuller  v.  United  States,  48  Fed. 
655,  holding  amendment  decreasing  interval  between  sums  paid 
soldiers,  not  retrospective;  United  States  ▼.  National  Exch.  Bank, 
63  Fed.  10,  9  U.  S.  App.  145,  holding  court  has  no  Jurisdiction  to 
review  Judgment  rendered  before  court  was  created;  Central  Trust 
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Co.  ▼.  Sheffield,  etc.,  Co.,  60  Fed.  16,  holding  act  regulating  sale  of 
property  not  applicable  to  judgments  rendered  prior  to  act:  Mc- 
Clellan  v.  Pyeatt,  66  Fed.  846,  32  U.  S.  App.  104,  holding  statute  of 
frauds  to  have  no  retrospective  effect;  Anglo-California  Bank  v. 
Secretary  of  Treasury,  76  Fed.  755,  48  U.  S.  App.  51,  holding  goods 
in  bonded  warehouse  are  not  included  in  reduction  of  tariff  act 
passed  subsequently;  Lawrence  v.  Louisville,  96  Ky.  599,  49  Am.  St 
Rep.  311,  29  S.  W.  451,  applying  rule  in  statute  of  limitation;  appeal 
of  Lambard,  88  Me.  591,  34  Atl.  531,  holding  property  of  one  dying 
before,  but  whose  will  was  probated  after  act,  not  subject  to  tax; 
Gillette  V.  Hlbbard,  3  Mont  417,  giving  statute  of  limitation  no 
retrospective  effect;  Fitzgerald  v.  Fitzgerald,  etc.,  Co.,  41  Neb.  462, 
59  N.  W.  862,  holding  Interstate  commerce  act  abrogated  existing 
special  rates  based  upon  contract;  dissenting  opinion,  Rich  v. 
Flanders,  89  N.  H.  367,  majority  holding  statute  removing  disquali- 
fication of  Interest  in  witness,  to  apply  to  existing  cases;  Berdan  v. 
Van  Riper,  16  N.  J.  L.  15,  giving  act  relating  to  joint  tenants  pros- 
pective operation  only;  McGovem  v.  Council,  43  N.  J.  L.  109,  hold- 
ing act  providing  for  execution  applies  only  to  judgrments  obtained 
after  its^passage;  Williamson  v.  N.  J.  S.  R.  R.  Co.,  29  N.  J.  Eq.  334, 
refusing  to  give  statute  retroactive  effect  especially  where  a  dif- 
ferent construction  would  render  statute  unconstitutional;  Boy  Ian 
V.  Kelly,  36  N.  J.  Eq.  334,  giving  chattel  mortgage  act  prospective 
operation  only;  Potter  v.  Rio  Arriba,  etc.,  Co.,  4  N.  Mex.  326,  327,  17 
Pac.  613,  614,  holding  statute  for  forfeiture  of  lands  of  aliens 
no  defense  to  specific  performance  of  contract  made  before  statute; 
American  Inv.  Co.  v.  Thayer,  7  S.  Dak.  74,  63  N.  W.  234,  holding 
unless  intent  is  clear,  statute  will  not  be  given  retroactive  effect; 
Ex  parte  Graham,  12  Rich.  Eq.  283,  as  to  repealing  act  exempting 
from  military  service;  Stewart  v.  Vandervort  34  W.  Va.  530,  12 
S.  B.  739,  refusing  to  give  retroactive  effect  to  marriage  laws; 
The*  Circassian,  5  Fed.  Cas.  692,  holding  same  as  to  amendment  of 
rule  in  admiralty;  Nor.  M.  L.  Ins.  Co.  v.  Seaman,  80  Fed.  Rep.  359, 
holding  statute  that  no  federal  judge  shall  "hereafter"  appoint  a 
relative  a  court  officer,  does  not  invalidate  appointment  previously 
wade.  Affirmed  in  11  Blatchf.  481,  F.  O.  2,726;  In  re  Mont- 
gomery, 12  N.  B.  R.  321,  17  F.  C.  625,  construing  amendment  to 
bankruptcy  act 

Distinguished  in  Cook  v.  United  States,  138  tJ.  S.  181,  34  L.  912, 
11  S.  Ct  274,  where  intent  of  congress  that  act  should  operate  re- 
troactively was  clear  and  positive;  as  also  in  In  re  Perkins,  6  Blss. 
187,  F.  O.  10,988,  as  to  repealing  law;  Southern  Wire  Co.  v.  R.  R. 
Co.,  88  Mo.  App.  198,  giving  interstate  commerce  act  retrospective 
effect 

Statutes. —  DubloQi  words  are  to  be  taken  most  strongly  against 
lawmakers,  p.  409. 

Cited  United  States  v.  Huggett  40  Fed.  648,  refusing  to  enlarge 
criminal  statute. 
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Miscellaneous  citations.— Cited  In  Swalm  ▼.  Buck,  40  Miss.  802, 
holding  contract  of  employment  of  govemment  official  not  within 
the  obligation  clause  of  the  Constitution. 

3  Cr.  415-448,  2  L.  484,  MANBLLA  ▼.  BABBY. 

Principal  and  agent. —  Agent  must  follow  Instructions.  A  factor 
following  a  specific  Instruction  from  a  general  agent  at  Tarlance  with 
general  Instructions  from  the  principal,  held  not  to  haye  deylated 
from  his  Instructions,  pp.  439,  440. 

Cited  In  The  Joseph  Grant,  1  Blss.  197,  F.  O.  7,538,  holding  owner 
not  bound  by  bill  of  lading  signed  In  blank  by  master;  Ferguson 
v.  Porter,  3  Fla.  38,  holding  factor  bound  to  follow  instructions, 
unless  Inconsistent  with  special  agreement  with  principal;  Hays  t. 
Stone,  7  Hill,  135,  holding  agent  must  follow  Instructiona. 

3  Or.  448-453,  2  L.  495,  BX  PARTS  BUBFOBD. 

Habeas  corpus. —  Supreme  Court  has  power  to  issue  writ  of 
habeas  corpus  to  examine  cause  of  commitment  by  Circuit  Court, 
p.  449. 

Cited  in  Ex  parte  Watklns,  7  Pet  573,  581,  8  L.  788,  791,  holding 
court  has  power  to  issue  writ,  where  it  was  revising  efTect  of  pro- 
cess of  Circuit  Court;  Decatur  ▼.  Paulding,  14  Pet  620,  10  L.  622, 
holding  the  issue  of  writ  to  be  an  exercise  of  appellate  jurisdiction; 
Ex  parte  McCardle,  6  Wall  324,.  18  L.  817,  holding,  under  statute, 
appeal  lies  to  this  court  from  Judgments  on  writs  In  Circuit  Court; 
Ex  parte  Yerger,  8  Wall.  98,  19  L.  336,  holding  court  may  issue 
writ  In  the  exercise  of  its  appellate  jurisdiction;  Ex  parte  Lange, 
18  Wall.  166,  21  L.  875,  holding  court  will  issue  writ  to  examine 
authority  of  court  in  committing  defendant;  dissenting  opinion  in 
same  case,  p.  205,  21  L.  888;  Ex  parte  Virginia,  100  U.  S.  343,  25 
L.  678;  Ex  parte  Siebold,  100  tJ.  S.  374,  25  L.  718,  issuing  writ  to 
inquire  Into  Imprisonment  under  unconstitutional  act;  In  re  Barry, 
136  U.  S.  613,  34  L.  509,  42  Fed.  Bep.  124,  holding  writ  wlU  not 
issue  to  release  child  unlawfully  detained  by  grandparents;  In  re 
Martin,  5  Blatcbf.  306,  F.  C.  9,151,  holding,  under  statute.  Supreme 
Court  may  issue  certiorari,  as  ancillary  to  habeas  corpus;  Ex  parte 
Perkins,  29  Fed.  Cas.  908,  releasing  on  writ  person  imprisoned  for 
contempt  by  court  without  jurisdiction;  King  v.  Asylum,  64  Fed. 
843,  21  U.  S.  App.  481,  holding  Circuit  Court  had  no  jurisdiction  to 
determine  the  custody  of  an  Insane  person,  by  habeas  corpus;  State 
y.  Neel,  48  Ark.  288,  3  S.  W.  633,  holding  Supreme  Court  has  juris- 
diction to  review  proceedings  of  courts  and  judges  upon  applica- 
tion for  habeas  corpus;  State  v.  Gleason,  12  Fla.  203,  holding,  under 
statute.  Supreme  Court  could  issue  writs;  The  People  v.  Turner,  1 
Cal.  147,  52  Am.  Dec.  298»  holding  Supreme  Court  could  exercise  its 
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appellate  Jurisdiction  by  mandamus,  habeas  corpus,  etc.;  In  re  Snell, 
31  Minn.  Ill,  16  N.  W.  692,  holding  Supreme  Ck>urt  has  original 
Jurisdiction  of  habeas  corpus;  Peltier  ▼.  Pennington,  14  N.  J.  L.  318, 
refusing  to  release  prisoner  on  civil  process,  for  irregularity  in  pro- 
cess; In  re  Kaine,  14  Fed.  Oas.  83,  refusing  to  grant  writ,  unless 
all  the  proceedings  are  laid  before  the  Judge;  In  re  Kaine,  14  Fed. 
Cas.  88,  holding  Federal  court  can  examine  Into  legality  of  an  im- 
prisonment 

Distinguished  in  Bx  parte  Watklns,  3  Pet  208,  7  L.  655,  holding 
this  court  cannot  by  habeas  corpus  revise  conviction  of  prisoner 
by  Circuit  Oourt;  In  re  Kaine,  14  How.  124,  125,  126,  180,  184,  14  L. 
353,  354, 356,  358,  holding  Supreme  Ck>urt  could  not  issue  writ,  Oircuit 
Court  having  dismissed  one;  In  re  Metzger,  6  How.  189,  12  L.  110, 
holding  court  cannot  issue  writ,  where  Judge  in  chambers  surrendered 
prisoner,  this  not  being  appellate  Jurisdiction.  Denied  in  dissenting 
opinion,  Bz  parte  Bollman,  4  Or.  103,  107,  2  L.  564,  566,  majority 
holding  Supreme  Court  may  issue  writ  to  examine  commitment  by 
Circuit  Court 

Warrant  of  oommitment  by  Justice  of  peace  must  be  under  oath 
and  state  a  good  cause,  p.  453. 

Cited  and  principle  applied  in  United  States  v.  Martin,  9  Savry. 
99,  17  Fed.  156,* holding  warrant  charging  "murder"  sufficient; 
United  States  v.  Tureaud,  20  Fed.  623,  holding  information  must  be 
based  on  affidavits  of  persons  with  knowledge;  Brwin  v.  United 
States,  37  Fed.  486,  holding  a  writ  of  comihitment  should  set  forth 
cause  of  detention;  In  re  Gourdln,  45  Fed.  842,  holding  that  affidavits 
are  required  to  Issuance  of  warrants;  Bx  parte  Dlmmig,  74  CaL 
167,  15  Pac.  620,  holding  warrant  upon  affidavit  of  opinion  in- 
sufficient; also.  State  v.  Gleason,  32  Kans.  251,  4  Pac.  866,  and  State 
V.  Wlmbush,  9  S.  C.  316,  holding  warrant  not  sworn  to  void;  In 
re  Metzger,  17  F.  C.  233,  holding  no  one  can  be  extradited,  unless 
Judge  declares  probable  cause. 

Distinguished  in  Sprigg  v.  Stump,  7  Sawy.  288,  8  Fed.  213,  where 
it  was  held  not  to  apply  to  warrant  for  examination  of  alleged 
lunatic;  Territory  v.  Cutinola,  4  N.  Mex.  102,  14  Pac.  811,  holding  It 
Is  not  necessary  that  information  filed  by  ex-officio  prosecuting  at- 
torney be  sworn  to;  Commonwealth  v.  Murray,  2  Ya.  Cases,  507, 
holding  it  is  not  necessary  that  warrant  of  commitment  set  forth 
that  party  is  charged  under  oath. 

3  Cr.  454-458,  2  L.  497,  HOPKIRK  v.  BBLL. 

Statute  of  limitations. —  Peace  treaty  of  1783  between  Bngland 
and  America  stayed  the  operation  of  statute  of  limitations  against 
British  debts,  p.  458. 

Cited  in  Pollard  v.  Kibbe,  14  Pet  412,  10  L.  519,  holding  treaty  to 


{ 


I 


8  Cr.  458-492  Notes  on  U.  B.  Reports.  250 

be  supreme  law  of  the  land;  Hanger  ▼.  Abbott,  6  Wall.  541,  18  L. 
943,  holding  war  merely  suspends  the  running  of  the  statute;  Braun 
▼.  Sauerwein,  10  Wall.  222,  19  L.  896,  holding  statute  of  limitation 
suspended  by  act  of  congress,  while  suspension  was  enforced; 
Brown  y.  Hlatt,  1  Dill.  386,  F.  0.  2,011,  holding  statute  suspended 
by  war;  Dunlop  v.  Alexander,  1  Cr.  0.  O.  498,  F.  O.  4,166,  holding 
bar  of  statute  of  limitations  removed  by  treaty  of  peace.  Oited 
arguendo,  In  Pollard  y.  Kibbe,  14  Pet  412,  10  L.  519. 

Agent  for  collection  of  debts  is  not  a  factor  within  the  Virginia 
statute  of  limitations,  p.  458. 

8  Or.  458-492,  2  L.  498,  MALBY  v.  8HATTUCK. 

Admiralty. —  Foreign  sentence  of  condemnation  as  good  prize  Is 
not  conclusive  that  title  was  not  in  a  neutral,  p.  488. 

Cited  and  doctrine  applied  in  Cushing  y.  Laird,  107  IJ.  S.  80,  27 
L.  395,  2  S.  Ct.  204,  holding  final  decree  of  restitution  to  only 
claimant  by  prize  court  does  not  determine  title;  Bradstreet  y.  Ins. 
Co.,  3  Sumn.  614,  F.  C.  1,793,  holding  sentence  in  rem  of  Admiralty 
Court,  with  Jurisdiction,  is  conclusive;  Bailey  y.  Ins.  Co.,  3  Brev. 
(S.  C.)  360,  holding  condemnation,  of  foreign  court  as  good  prize, 
does  not  falsify  the  warrant  of  neutrality;  Pinson  y.  Ivey,  1  Yerg. 
850,  holding  decision  of  board  with  jurisdiction  is  conclusive.  See 
note  on  this  subject  in  75  Am.  Dec.  724. 

War.—  Neutral  vessel  resisting  search  or  attempting  to  entei 
blockaded  port  may  be  condemned,  p.  488. 

Cited  to  this  point  in  The  Baigorry,  2  Wall.  481,  17  L.  881,  hold- 
ing vessel  of  neutral  engaged  in  trade  of  enemy  subject  to  con- 
demnation; The  George,  1  Mason,  27,  F.  C.  5,328,  holding  that  to 
constitute  probable  cause  for  capture,  prima  facie  evidence  to  con- 
demn, unnecessary;  The  Marinna  Flora,  3  Mason,  123,  F.  C.  9,080, 
holding  capture  in  mutual  combat  by  mistalte  lawful;  The  Ship  La 
Manche,  2  Sprague,  214,  F.  C.  8,004,  holding  captors  not  liable,  where 
vessel  presents  probable  cause  for  capture;  Fay  v.  Montgomery,  1 
Curt  269,  F.  C.  4,709,  in  defense  to  charge  of  illegal  seizure  party 
must  show  there  is  really  a  question  of  prize  to  be  tried;  Parkhill, 
18  F.  C.  1187,  holding  person  in  a  hostile  country  has  no  claim  for 
merchant  vessel  captured. 

Prize.—  Damages  for  unlawful  seizure  of  vessel  is  value  of  vessel 
and  cargo,  pp.  487,  491. 

Rule  applied  in  The  Schooner  Lively  and  Cargo,  1  Gall.  822,  824, 
F.  0.  8,403,  allowing  prize,  cost  and  interest;  The  Mary  J.  Yaughan* 
etc.,  2  Ben.  50,  F.  C.  9,217,  holding  damages  for  vessel  lost  Id 
eollision  to  be  value  at  time  and  place  of  shipment 


SB7  Notes  on  U.  S.  Reports.  8  Gr.  492-400 

Admiralty.— Unlawful  seizure  of  neutral  vessel  by  public  armcid 
Tessel  without  probable  cause  renders  the  seizor  liable  where  sub- 
sequently the  vessel  seized  was  taken  by  a  belligerent  and  con- 
demned as  enemy's  property,  pp.  487-492. 

Miscellaneous  citations.— Cited  in  Price  ▼.  Thornton,  10  Mo.  188, 
holding  master  liable  for  tort  of  captain;  Manro  t.  Alameida,  10 
Wheat  486,  6  L.  372,  but  not  In  point;  as  also  in  N.  J.  Nav.  Go.  v. 
Bank,  6  How.  482,  12  L.  608,  and  Burke  t.  Trevltt,  1  Mason,  102. 
P.  O.  2,168. 

8  Cr.  492-496,  2  L.  509,  LAWRASON  T.  MASON. 

Ouaranty.— Assumpsit  may  be  maintained  against  one  who  offers 
in  writing  to  become  security  for  a  future  obligation  of  another,  by 
anyone  who  acts  upon  that  offer,  pp.  495,  496. 

The  following  subsequent  cases  have  cited  and  relied  upon  this 
authority:  Opdyke  ▼.  Pacific  B.  R.,  8  Dill.  78,  P.  G.  10,546,  holding 
guarranty  of  bond  follows  It  to  every  holder;  Smith  ▼.  Ledyard,  49 
Ala.  282,  holding  one  advancing  money  on  faith  of  letter  of  credit 
can  sue  in  his  own  name;  Laf argue  v.  Harrison,  70  Gal.  886,  59  Am. 
Rep.  420,  9  Pac.  262,  holding  if  party  could  reasonably  infer  from 
letter,  authority  to  give  credit,  writer  is  liable  for  damage  incurred; 
Smith  V.  Bell,  80  Ga.  920,  applying  rule  and  holding  letter  action- 
able; Birckhead  t.  Brown,  5  Hill,  648,  holding  letter  of  credit  ad- 
dressed to  all,  may  be  enforced  by  anyone  acting  upon  it;  Lonsdale 
V.  Bank,  18  Ohio,  142,  holding  action  maintainable  by  third  person 
who  has  taken  bills  on  faith  of  letter  for  breach  of  promise  to 
accept;  Northumberland  Bank  t.  Byer,  58  Pa.  St  103,  holding 
guaranty  on  note  is  same  as  general  letter  of  credit;  Griffin  v. 
Rembert,  2  S.  G.  416,  holding  any  party  advancing  on  faith  of  letter 
could  sue;  as  also  Lowry  v.  Adams,  22  Vt  167,  and  McNaughton 
V.  Gonklings,  9  Wis.  822.  See  also  valuable  note  on  this  subject  in 
28  Am.  Rep.  847. 

Distinguished  in  Bank  v.  Benoist  10  Mo.  525,  where  bill  waR  not 
discounted  on  faith  of  guaranty;  Evansville  Bank  v.  Kaufman,  93 
N.  Y.  286,  45  Am.  Rep.  218,  holding  that  special  guarantee  can  only 
be  accepted  by  one  person;  Pahnestock  v.  Schoyer,  9  Watts,  103, 
deciding  that  holder  of  a  special  bill  "  accepted  "  must  sue  acceptor 
in  name  of  drawer;  Roman  v.  Serena,  40  Tex.  817,  holding  the 
letter  of  credit  a  special  i*ontract  and  nonnegotiable. 

Assumpsit—  If  money  be  delivered  by  A.  to  B.  to  pay  over  to  0., 
the  latter  may  sue  B.  In  assumpsit,  p.  495. 

Gited  approvingly  to  this  point  in  Johnson  t.  Gollins,  14  Iowa,  65. 
Miscellaneous  citations.— Gited  in  Hidden  t.  Bishop,  5  R.  I.  82, 
bat  not  in  point 
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8  Or.  488^98,  2  L.  510,  KNOX  T.  SUMMBRB. 

Appearance.— By  attorney  cures  all  irregularity  of  process, 
IK  ^S. 

Oited  and  principle  applied  in  the  following  cases:  Atkins  y.  The 
Disintegrating  Oo.,  18  WalL  298,  21  L.  843,  holding  appearance 
equivalent  to  service  of  regular  process;  McCoy  y.  Lemons,  Hemp. 
216»  F.  C.  8,7d0a,  holding  want  of  notice  cured  by  appearance; 
Flanders  t.  Ins.  Co.,  3  Mason,  160,  F.  C.  4,852,  holding  entering  of 
general  appearance  waives  objection  to  service;  Romaine  v.  Union 
•Ins.  Co.,  28  Fed.  638,  to  avoid  waiver  of  irregular  service  one  must 
appear  specially;  Piatt  v.  Manning,  84  Fed.  818,  holding  appear- 
ance cures  defect  in  service;  Pearce  v.  Thaclceray,  13  Fla.  577,  and 
Barro  v.  Gordon,  21  Fla.  36,  holding  appearance  waives  any  irreg- 
ularity in  service;  Easton  v.  Altum,  1  Scam.  251,  holding 
irregularity  in  process,  void  or  voidable,  cured  by  appearance; 
Dyson  v.  Brandt,  9  Mart  (La.)  (O.  S.)  497,  holding  that  appear- 
ance of  insolvent  debtor  cures  want  of  citation;  Maine  Bank  v. 
Hervey,  21  Me.  45,  holding  general  appearance  cures  all  defect  In 
service;  Smith  v.  Robinson,  13  Met  167,  holding  appearance  waives 
irregularity  in  .service  of  writ;  Gray  v.  Young,  Harper's  L.  (S.  C.) 
40,  holding  by  pleading  one  waives  objections  to  regularity  of  at- 
tachment; Wilson  V.  Pierce,  30  F.  C.  154,  holding  general  appear- 
ance waives  personal  privilege  as  to  jurisdiction.  Cited  arguendo 
in  Clarke  v.  N.  J.  St,  etc,  Ct,  1  Story,  540.  F.  C.  2,859. 

Distinguished  in  Buford  v.  Hickman,  Hemp.  234,  F.  C.  2,114a, 
holding  that  record  must  furnish  legal  evidence  of  appearance; 
Beall  V.  Blake,  13  Ga.  221,  58  Am.  Dec.  515.  holding  that  defect 
totally  invalidating  proceedings  not  waived;  Converse  v.  Warren, 
4  Iowa,  172,  holding  that  one  objecting  to  defective  service,  and 
forced  to  plead,  does  not  waive  objection;  Gardner  v.  James,  5  R.  L 
242,  holding  an  appearance  to  plead  in  abatement  not  a  waiver  of 
that  right 

3  Or.  499-^S02,  2  L.  611,  SANDS  T.  KNOX. 
No  citations. 

3  Or.  503-618,  2  L.  512,  RANDOLPH  v.  WARB. 

Principal  and  agent— Where  consignee  had  been  in  habit  of  in* 
suring  a  shipment  only  when  explicitly  requested,  the  promise  of 
his  agent  to  the  consignor  to  make  such  request  is  the  agent* s  per- 
sonal promise  and  its  breach  does  not  render  the  principal  liable, 
pp.  509-511. 

Cited  in  note  in  50  Am.  Dec.  104,  to  the  point  that  an  agent  is 
bound  to  insure  goods  of  principal  where  usage  requires  it 

Bquity.—  Claim  of  many  years'  standing,  the  witnesses  being  for 
the  most  part  dead,  held  stale,  pp.  512,  513. 
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Notes  oo  U.  S.  Reports.  8  Or.  514 

8  Or.  614,  2  L.  616,  FIELD  v.  MILTON. 
No  dtations. 

Oeitlorarl.— Awarded  where  citation  senred  but  not  sent  np  with 
the  transcript  of  the  record,  p.  514. 

3  Or.  514,  2  L.  516»  WINOHESTBR  T.  JAOKSON. 

Federal  conrts.— Parties  not  appearing  upon  the  record  to  be 
citizens  of  difPerent  States,  writ  of  error  will  be  dismissed,  p.  514. 

Oited  in  dissenting  opinion,  McNutt  t.  Bland,  2  How.  22,  11  L. 
164,  majority  holding  if  real  plaintiff  had  right  to  sue,  incapacity 
of  nominal  plaintiff  will  not  oust  court  of  jurisdiction;  Speigle  v. 
Meredith,  4  Biss.  126,  F.  0.  13,227,  dismissing  bill  because  it  did 
not  allege  jurisdictional  facts.  As  also  in  Donaldson  t.  Hazen, 
Hemp.  424,  F.  0.  8,984. 

Oosts.— Allowed  on  dismissal  of  writ  of  error  for  want  of  juris- 
diction, if  original  defendant  be  defendant  in  error,  p.  514. 

Oited  in  note,  Inglee  t.  Ooolidge,  2  Wheat  368,  4  L.  263,  court  re- 
fusing to  allow  costs  on  dismissal  for  want  of  Jurisdiction;  Horn- 
thall  ▼.  Oollector,  9  Wall.  567,  19  L.  562,  not  allowing  costs  where 
bill  was  dismissed  for  want  of  jurisdiction  apparent  on  its  face; 
Bumham  t.  Rangeley,  2  Wood.  &  M.  419,  421,  F.  O.  2,177,  holding 
court  has  no  power  to  give  costs  on  dismissing  for  want  of  juris- 
diction without  a  statute;  M.,  etc.  By.  Oo.  ▼.  Swan,  111  IJ.  S.  387, 
388,  28  L.  465,  466,  4  S.  Ot  514,  holding  costs  may  be  awarded 
against  party  wrongfully  removing  cause  from  State  court;  Brad- 
street  Oompany  t.  Higgins,  114  IJ.  S.  264,  29  L.  176,  5  S.  Ot  880, 
giving  costs  to  defendant,  on  whose  motion  writ  of  error  is  dis- 
missed; Miller  T.  Olark,  52  Fed.  902,  giving  costs  where  defendant 
wrongfully  removed  cause  from  State  court;  Kent  v.  Oomrs.,  etc., 
42  Kan.  588,  22  Pac.  611,  giving  costs  to  appellee  upon  dismissal  for 
want  of  jurisdiction. 

Distinguished  in  Abbey  v.  The  Stevens,  1  F.  O.  12,  libel  dismissed 
for  want  of  Jurisdiction,  but  without  costs. 

Miscellaneous  citations.— Oited  in  Merril  v.  Jones,  8  Port  557, 
but  not  in  point*  and  Hontalet  t.  Murray,  4  Or.  47,  2  L.  546. 
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The  Citations  in  the  foregoing  annotations  include  all  from 
the  following  Reports  and  all  preceding  them  in  each  State  or 


series : 

U.   S 173 

Law.  Ed 42 

Fed.  Rep 91 


U.  S.  Ap 

.     56 

(excepting  50  and  54) 
Ala 

.  117 

Ariz, 

1 

Ark 

.     65 

Cal 

.  123 

Colo 

.     24 

Colo.  Ap 

.     10 

Conn , 

70 

Dak 

5 

Del.  Mary 

1 

Fla 

.     39 

Ga 

.   103 

Ida 

2 

in 

176 

Ind 

.  151 

Ind.  Ap. 

20 

Iowa 

.  106 

Kans 

.     59 

Kans.  Ad 

5 

Ky 

.   100 

*^j • •• 

La.  Ann. 

.     49 

Md 

.     87 

Me 

.     91 
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.   113 
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.     70 
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75 

Mo 
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Mo.   Ap 74 

Mont 20 

Neb 64 

Nev 23 

N.  H 6fi 

N.  J.  Eq 56 

N.  J.  L 6U 

N.  M 8 

N.  Y 157 

N.  C 123 

N.  D 7 

Ohio 68 

Or 32 

Pa 187 

R.  1 19 

S.  C 61 

S.  D 10 

Tenn.   100 

Tex 91 

Tex.  Ciy 15 

Tex.  Cr 87 

Utah 16 

Vt.   70 

Va 95 

Wash 19 

W.  Va 44 

99 

5 

100 

60 

, 66 


Wis 

Wyo 

Am.  Dec.  ... 
Am.  Rep.  . . . 
Am.  St.  Rep. 


with  duplicate  references  to  the  Eeporter  System  and  later 
cases,  including 


Sup.  Ct.  18 

Ail 41 

Pac   55 

So.   24 

1 


N.  E 62 

N.  W 77 

S.  E 31 

S.  W 49 
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PEINCIPAL  MATTERS  CONTAINED  IN  THIS  VOLUME. 


ABATEMBMT. 

Qnmre,  whether  a  depnty  marshal  can  plead  in 
ilMiteiiient  that  the  capias  was  not  served  on  him 
by  a  disinterested  person? 

KfKMf  v.  Bummers,  496 

ACTION. 

1.  An  action  for  coods  sold  and  delivered  cannot 
be  maintained  by  him  who  received  a  note  as  con- 
ditional payment  therefor,  and  has  passed  away 
that  note.     Harris  v.  Johnston,  811 


2.  If  part  of  the  goods  were  the  sole  property  of 

)pert 
I.  had  authority  from  D.  to  sell  D's  part,  I.  may 


D.,  and  the  residue  the  sole  property  o: 


r^f 


and  if 


■aintain  an  action  for  the  whole  in  his  own  name. 
Id.  lb. 

S*  An  action  for  money  had  and  received  will  not 
lie  for  the  United  States  against  the  assignees  of  a 
bankrupt,  for  the  price  of  a  ship  sold  by  them  as 
the  property  of  the  bankrupt  who  had  taken  a  false 
oath  to  obtain  a  register ;  the  ship  not  having  been 
■eized  by  the  United  States  for  the  forfeiture  be- 
fore the  sale  and  transfer. 

United  States  v.  Grundv  A  Thornburgh.  337 

4.  Qwpre.  whether  an  action  for  money  had  and 
received  will  lie  to  establish  a  forfeiture  for  an  act 
committed  by  a  third  person?    Id.  /b. 

AGENT. 

1.  See  Aetlen,  2. 

2.  A  factor  may  be  justified  by  the  orders  of  an 
AgenL  in  deviating  from  the- written  ordei*s  of  the 
principaL    ManeUa  v.  Barry,  416 

3.  An  agent  for  collecting  of  debts  merely  is  not 
a  fsctor  within  the  18th  section  of  the  act  of  limi- 
tations of  Virginia.    Hopkirk  v.  Bell,  454 

4.  A  promise  by  a  merchant's  factor  that  he 
would  write  to  his  principal  to  get  insurance  done, 
docs  not  bind  the  principal  to  insure. 

Randolph  v,  ware,  603 

AGRBBMENT. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  in  fraud  of  a  law 
of  the  United  States.    Uannuy  v.  Eve,  242 

See  Agent;  4. 

APPEAL. 

1.  The  act  of  Congress  allowing  appeals  without 
a  statement  of  facts,  applies  to  decrees  made  be- 
fore the  date  of  that  act. 

United  States  v.  Hooe,  79 

2.  No  appeal  or  writ  of  error  lies  in  a  criminal 


2.  An  attorney  at  law  may  agree  to  receive  ov 
waive  notice,  and  cannot  afterwards  allege  the 
want  of  it.    /dw  ih. 


United  States  v.  More,  159 

3.  A  decree  for  a  sale  of  the  mortgaged  prop- 
erty on  a  bin  to  foreclcse,  is  a  final  decree,  from 
which  an  appeal  lies.    Ray  v.  Law,  179 

APPEARANCE. 

An  appearance  of  the  defendant  by  attorney 
cures  ail  antecedent  Irregularity  of  process. 

Kno9  V.  Summers,  496 

ASSUMPSIT. 

1.  See  Action,  1,  2.  .3,  4. 

2.  Assumpsit  will  lie  upon  a  letter  of  credit,  by 
him  who  trusts  a  third  person  upon  the  faith  of 
that  letter.    Lawrason  v.  Mason,  493 

ATTORNEY. 

1.  Notice  of  the  time  and  place  of  taking  a  depo- 
■ttion,  given  to  an  attorney  at  law,  is  not  sufficient 
under  the  law  of  Virginia. 

Buddicum  v.  Kirk,  293 

Cranch  3. 


BANKRUPT. 

1.  The  United  States  have  no  lien  on  the  real  es* 
tate  of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, &c     United  States  v.  Hooe,  78 

2.  If  the  defendant  plead  the  bankruptcy  of  the 
Indorser  in  bar,  the  plalntifT  may  reply  &at  the 
note  was  ^ven  to  the  indorser  in  trust  for  the 
plaintiff.    Wilson  v.  Oodman,  193 

3.  See  legacy. 

BOND. 

1.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintiff's  special  de- 
murrer to  the  defendant's  bad  rejoinder. 

Cooke  V.  Oraham,  229 

2.  The  court  may  depart  from  the  letter  of  the 
condition  of  a  bond  to  carry  into  effect  ttie  inten- 
tion of  the  parties.    Id.  /ft. 

3.  See  Collector,  2. 

4.  A  discharge  from  the  prison  rules  under  the 
insolvent  act  of  Virginia,  although  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law;  and 
upon  such  discharge  no  action  can  be  maintained 
upon  the  prison  bounds  bond. 

Bimmt  V.  Slacum,  soo 

BRITISH  SUBJECTS. 

1.  Qwere,  whether  a  British  subject,  bom  In 
England  in  the  year  1750,  and  who  always  resid- 
ed in  England,  could,  in  the  year  1786,  take  and 
hold  lands  in  Virginia  by  descent  or  devise? 

Lambert  v.  Paine,  97 

2.  The  treaty  of  peace  between  Great  Britain 
and  the  United  States  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  that  treaty. 

Hopkirk  v.  Bell,  454 


CAPTURE. 

The  commander  of  a  United  States  ship  of  war. 
If  he  seizes  a  vessel  on  the-  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  in  value 
with  damages  and  costs,  even  although  the  vessel 
Is  taken  out  of  his  possession  by  superior  force ; 
and  the  owner  Is  not  bound  to  resort  to  tJie  recap- 
tor,  but  may  abandon  and  hold  the  original  captor 
liable  for  the  whole  loss.    Maley  v.  Shattuck,      458 

CAVEAT. 

A  general  dismissal  of  the  plaintiff's  caveat,  in 
Kentucky,  does  not  purport  to  be  a  judgment  uj> 
on  the  merits.    Wilson  v.  Speed,  283 

CERTIORARI. 

A  certiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  V.  Milton,  614 

CHANCERY. 

1.  A  decree  for  the  sale  of  mortgaged  proper^, 
on  a  bill  to  foreclose,  is  a  final  decree,  ana  may  be 
appealed  from.     Ray  v.  Law,  179 

517 
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2.  A  plea  In  bar  to  a  bill  In  chancery,  Oenylng 
only  part  of  the  material  facts  stated  In  the  bill, 
is  not  good.  A  mere  denial  of  facts  is  proper  for 
an  answer,  but  not  for  a  plea. 

MUUgan  v,  MUUtdge,  220 

8.  The  want  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  that  such  parties  are  eot 
of  tne  Jurisdiction  of  the  court.    Id.  lb. 

4.  The  want  of  proper  parties  is  net  a  somaent 
ground  for  dlsmissmg  the  bill.    Id.  Th. 

5.  If  the  executor  has  no  assets  you  may  proceed 
in  eqaity  against  the  deyisees  or  legatees.    Id.    228 

CITATION. 
See  Certiorari, 

COLLBCTOB. 

1.  Set  Mortgage,  1.  Petersburgh. 

2.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.    Dohynea  v.  United  States,  241 

CONTRACT. 

1.  The  court  has  the  exdusiye  power  of  deciding 
whether  a  written  contract  be  usurious. 

Levy  V,  Gadaby,  181 

2.  He  who  sells  property  on  a  description  given 
by  himself,  is  bound  in  equity  to  make  good  that 
description.    M'Ferran  v,  Taylor,  270 

8.  On  a  contract  to  deliyer  flour,  its  yalue  is  to 
be  ascertained  on  the  day  when  it  ought  to  have 
been  deUvered.    Dottolaei  v,  WAMiatar,  298 

COSTS. 

1.  Costs  are  not  to  be  awarded  against  the  Unit- 
ed States.     United  Btatee  v.  Hooe,  73 

2.  In  Virginia,  if  the  ttrst  oo.  <«.  be  retomed  nan 
eet,  the  second  may  include  the  costs  of  issuing 
boui.     Peyton  v.  Brooke,  92 

8.  Costs  will  be  allowed  on  the  dismissal  of  a 
writ  of  error  for  want  of  Jurisdiction,  if  the  original 
defendant  be  also  defendant  in  error. 

Winoheeter  v.  Jaokaon,  515 

4.  If  errors  are  not  assigned,  according  to  the 
rule  of  court,  the  writ  of  error  may  be  dismissed 
with  costs.    Generat  Rule,  239 

5.  If  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  have  the  writ  of  error  dismissed 
wHh  costs.     Montalet  v.  Murray,  249 

COURT. 

1.  The  court  has  the  exclusiye  power  to  decide 
whether  a  written  contract  be  usurious. 

Laty  «.  Gadeby,  181 

2.  The  court,  upon  a  Jury  trial,  is  bound  to  give 
an  opinion  if  required,  upon  any  point  relevant  to 
the  issue.    Dougia—  v.  WAlUeter,  298 

COURT  MARTIAL. 

1.  The  court  martial  of  the  District  of  Columbia 
has  not  exclusive  cognisance  of  the  question  who 
are  subject  to  militia  duty,  and  its  sentence  is  not 
conclusive  upon  that  point     Wise  v.  Withers,  331 

2.  The  court  martial  who  impose  a  fine  upon  a 
man,  not  liable  to  mlliila  duty,  are  equally  tres- 
passers with  the  oflicer  who  distrains  for  such  fine. 

Id,  Ih. 


DECRBB. 


OAMAGBSw 

In  estimating  damages  for  breach  of  a  contract 
to  deliver  flour,  the  Jury  are  to  ascertain  the  value 
of  the  flour  on  the  day  when  the  cause  of  action 
arose.    Douglass  v.  M'AlUster,  298 

DBBTOR. 
See  Lien. 

DECLARATION. 

1.  In  a  declaration,  the  averment  that  the  as- 
signment of  a  promissory  note  was  for  value  re- 
c^ved,  is  an  immaterial  averment  and  need  not  be 
proved.     Wilson  v.  Codman.  193 

8.  A  replication  stating  that  the  note  was  given 
to  the  inoorser  in  trust  for  the  plaintiff  Is  not  a 
departure  from  the  declaration  which  avers  the 
note  to  have  been  given  far  value  vaeelved. 

id.  Ih. 
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A  decree  for  the  sale  of  mortgaged  property,  as 
bill  to  foreclose,  is  a  final  decree,  and  may  be 
»pealed  from.     Bay  e.  Law,  Mi 


a 
appealed 


DBMURRBR. 
See  Pleading. 

DEPARTURB. 
See  Pleading,  •. 

DEPOSITION. 
See  Attorney,  1,  2.    Notice,  1,  2,  8. 

DEVIATION. 
See  Insuranee,  4. 

DEVISB. 

1.  A  devise  of  "All  the  estate  called 

in  the  county  of  H.  containing  by  estimation 
acres  of  land,"  carries  the  fee. 

Lambert  v.  Paine, 

2.  Qumre,   whether   a   British   subject 
England,  in  1750,  and  who  always  resided 
could,  in  the  year  1786,  take  and  hold 
Virginia  by  descent  or  devise?    Id, 

8.  See  Chancery,  6. 


In 


fn 
/h. 


DISCHARGE. 

A  discharge  from  prison  by  a  competent 
obtained  by  fraud,  is  a  discharge  In  doe  oovrae 
law.    Bimass  v,  Skioum, 

DISTRICT  OF  COLUMBIA. 

1.  No  appeal  or  writ  of  error.  In  a  criminal , 

lies  from  the  Judgment  of  the  eireuit  court  of  the 
District  of  Columbia. 

United  States  v.  More,  159 

2.  Quare,  whether  the  act  of  Cengicea,  abolish- 
ing the  fees  of  Justices  of  the  peaces  In  the  Dis- 
trict of  Columbia,  can  affect  thoee  Jnstlceo  who 
were  In  commission  when  that  act  was  pssaedt 

Id.  n. 

3.  The  plaintiff  In  error  must  file  a  trsnsci'tot  ef 
the  record  with  the  clerk  of  the  Supreme  Court 
of  the  United  States,  within  the  first  six  daja  ef 
the  term.    €MneraI  Rmta,  239 

4.  An  executor  cannot  maintain  a  suit  in  tho  Dis- 
trict of  Columbia,  upon  letters  testamentary  ccant- 
ed  in  a  foreign  country. 

Dimon  V.  Ramsey,  819 

6.  A  Justice  of  the  peace  In  the  District  of  Oe- 
lumbia  M  an  officer  of  the  government  of  the  Unit- 
ed States,  and  is  exempt  from  sUiltla  doty. 
Wise  V.  Withers, 
6.  See  Court  Martial,  1,  2. 


BQUITT. 

1.  See  Appeals,  1 :  Chancery,  1,  6 ;  Cbntract, 

2.  The  holder  of  a  promissory  note  In  Tr 

Sayable  to  order,  may.  In  equity,  sne  a 
orser,  but  not  at  law. 
Harris  v.  Johnston, 

BVIDENCBL 


1.  If  usury  be  specially  pleaded,  and  the 
reject  the  evidence  offered  upon  the  special 
it  may  be  admitted  upon  the  general  lasoe. 

Levy  V.  Gadsby, 

2.  The  court  has  the  exclusive  power  to 
whether  a  written  contract  be  evidence  ot 

Id. 

3.  A  report  of  surveyors  that  a  vessel  Is 
is  not  evidence  that  she  was  not  seawortliy 
she  commenced  the  voyage. 

Iforine  Ins.  Oo.  «.  Wilton, 

4.  Qu€Bre,  whether  such  report,  even  If  It 
to  the  commencement  of  tlie  tojnm»  Is 
evidence?    Id. 

5.  The  assignee  ef  a  pre-emption 
competent  witness  if  his  testimony 
to  support  the  title  of  the 

Wilson  V.  Speed 
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Ill 


tt.  Notice  to  aa  attorney  at  law  of  the  time  and 

Slace  of  taklnf  a  dn>oaltlon,  li  not  aafflcient  under 
be  law  of  Virginia. 

BudOioum  •.  Kirh,  293 

7.  The  deposition  most  be  taken  at  the  time  no- 
tified ;  an  adjournment  from  the  12th  to  the  19th  la 
not  an  adjournment  from  day  to  day. 

BfSkUotm  •.  Kirk,  298 

8.  Bridence  of  wheat  dellTered  la  good  on  the 
plea  of  payment.    Id,  ^  Ip' 

9.  An  asaignment  of  debta  cannot  be  giyen  in 
erldence  under  the  plea  of  accord  and  aatlafaction. 

Id,  If>' 

10.  A  bill  of  parcels  stating  the  gooda  aa  bought 
«f  D.  ft  I.  la  not  concIuslTe  sfrldenca  that  D.  ft  I. 
were  Joint  owners  of  the  gooda. 

HarrU  v.  Johnston,  811 

11.  The  aentence  of  a  court  inartlal  Is  not  con- 
cloalre  evidence  that  a  man  is  liable  to  militia  duty. 

WUe  V.  Withers,  331 

12.  A  foreign  sentence  of  condemnation  as  good 

«rlse,  is  not  conclusive  evidence  that  the  legal  title 
>  the  property  was  not  in  the  subject  of  a  neutral 
nation.    Maicy  v.  Bhattuok,  458 

BRBOR8. 

If  errors  are  not  assigned  according  to  the  rule 
of  court,  the  writ  of  error  will  be  dismissed  with 
Mieral  Bute,  239 


BXBCUTOB. 

1.  Upon  the  death  of  the  plaintiff,  and  api 
«nce  of  his  executor,  the  defendant  la  not  entitled 
to  a  continuance ;  but  he  may  insist  on  the  produc- 
tion of  the  letters  testamentary  before  the  ezeca- 
tor  shall  be  permitted  to  proaecota. 

WHBon  •.  Oodman,  198 

o   Maa  Iieaac7    1 

8.  An  executor  cannot  maintain  a  solt  in  the 
District  of  Columbia  upon  lettara  testamentary 
^iranted  in  a  foreign  country. 

Dim9m  a.  Ramsoy,  819 


FACTOR 

1.  A  factor  may  be  Juatifled  by  the  ordera  of  a 
general  agent  In  departing  from  tha  written  in- 
structionR  of  the  principal. 

Jfoiiana  9,  Bmrrp,  415 

1.  An  agent  for  collecting  debta  merely,  la  not  a 
factor  within  the  13th  sectton  of  the  act  of  llmiU- 
ttons  of  Virginia. 

HopMrk  V,  BeU,  464 

8.  A  promise  by  a  factor  that  he  would  write  to 
his  principal  to  get  inaurance  done,  doea  not  bind 
ttM  principal  to  insure. 

Mtandolph  V,  War9,  508 

FOREIGN  8BNTBNCB. 

A  foreign  sentence  aa  good  prise  la  not  coneln- 
alye  evidence  that  the  legal  title  to  the  property 
waa  not  in  the  aubject  of  a  neutral  nation. 

Jfaley  %.  Shattuok,  468 

FOBFEITURB. 

If  a  false  oath  be  taken  to  procora  a  register  for 
«  Teasel,  the  United  Statea  have  an  election  to  pro- 
ceed against  the  vessel  aa  forfeited,  or  agalnat  the 
person  who  took  the  false  oath  for  Ita  value.  But. 
antll  that  election  la  made,  the  title  to  the  veesei 
doea  not  vest  in  the  United  Statea  onder  the  for- 
feiture ;  and  the  United  States  cannot  maintain  an 
action  for  money  had  and  received  against  the  as- 
signees of  the  person  who  took  the  oath,  and  who 
had  become  bankrupt;  the  assignees  having  sold 
the  vessel  and  received  the  purchase  money  oefore 
the  seisure  of  the  vessel. 

United  atatee  e.  Onmdy  e$  ok,  887 


ship  la  entl- 
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FREIGHT. 

Qeorre.  whether  the  mortgagee  of 
tied  to  the  freight? 

Hodgeon  e.  BiUU, 

FRAUD. 

1.  The  coorta  of  the  United  Statea  wW  not  en 
force  an  agreement  aolcred  Into  in  ftand  of  a  law  * 
OraaehSL 


of  the  United  States ;  although  that  agreement  was 
made  between  persons  who  were  then  enemies  of 
the  United  States,  and  the  object  of  the  agreement 
a  mere  stratagem  of  war. 

Hannay  v.  Eve,  24S 

2.  A  discharge  under  an  Insolvent  ac^  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Bimme  v.  Blaoutn, 


GENERAL  RULE. 

1.  If  the  transcript  be  not  fl^ed  by  the  Oth  daj  eC 
the  term,  either  party  may  have  a  continuance. 


2.  If  Judgment  below  be  80  days  before  the  sit^ 
ting  of  this  court,  the  record  must  be  filed  within 
the  first  6  days  of  the  term.  lb. 

3.  In  all  cases  from  the  District  of  Columbia,  the 
record  must  be  filed  within  the  first  six  daya  of  the 
term.  lb. 

4.  If  errors  are  not  assigned  according  to  the 
general  rule,  the  writ  of  error  will  be  dismissed 
with  costs.   -  lb. 

6.  If  the  defendant  refoaea  to  plea<t  the  court 
will  proceed  ea  parte.  lb. 


HABEAS  CORPU& 

A  warrant  of  commitment  by  Justices  of  the 
peace  must  atate  a  good  cause  certain,  aupported 
by  oath.    Bm  parte  Surford,  448 


INSOLVENT. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, or  a  notorioua  Inaolvency  has  taken  place ; 
or  being  unable  to  pay  all  hia  debta  he  has  made 
a  voluntary  assignment  of  all  his  property;  or 
having  absconded,  his  property  haa  been  attached 
by  process  of  law.    VnUed  atatee  e.  Hooe,  78 

2.  A  discharge  under  an  inaolvent  law,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

Bimme  v.  eiaoum,  800 

IMSURAMCB. 

1.  If  a  policy  opoB  a  vessel  haa  a  elanse  "that 
if  the  vessel  after  a  regular  aarwi 


X' 


should  be  con- 
demned aa  nnaoond  or  rotten*  tSie  nnderwritera 
Bhoald  not  be  bound  lo  pay,**  a  report  of  surveyors 
that  ahe  waa  nnaoend  and  rotten,  but  not  referring 
to  the  commencenent  of  the  voyage^  le  not  sufll- 
deat  to  discharge  the  anderwritera 

Jfartoe  /as.  Co.  e.  Wileon,  187 

2.  Qwsre,  whether  such  report,  even  If  it  relate 
to  the  oommencement  of  the  voyage^  would  be  con- 
duaive  evidence?    Id.  lb. 

8.  See  Non-Intercourse,  1. 

4.  If  a  vessel  be  insured  at  and  ftom  K.  to  A., 
and  take  a  cargo  for  B.  and  A.,  and  sail  with  In- 
tent to  go  firat  lo  B.  and  then  to  A.,  and  is  cap- 
tured bttore  ahe  arrives  at  the  dividing  point  be- 
tween A.  and  B.,  this  ia  a  case  of  intended  devia- 
tion only,  and  not  of  non-Inception  of  the  voyage 
Inaored. 

Marima  Ine.  Co.  e.  Tmoker,  867 

6.  It  dependa  upon  the  particular  circumstances 
of  the  caae,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  lose  shall  be  deemed  total  or  par- 
tial.   Id.  lb. 

6.  A  promiae  by  a  factor  that  he  would  write  to 
his  principal  to  get  Inaurance  done^  doea  not  bind 
the  principal  to  insure. 

Randolph  e.  Ware, 


JUDGMENT. 
See  Collector,  2.    Caveat;  1. 

JUDGE. 
See  Court,  2. 

JURISDICTION. 

1.  The  want  of  proper  partlea  la  not  a  good  plea 
to  a  bill  in  chancery  which  suggests  that  such  par- 
tlea are  out  of  the  Juriadictlon  of  the  court. 

MiUioan  e.  MiUedge,  220 
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Imnz. 


2.  If  thtr«  bt  two  or  moro  joint  pl&lntlffs,  and 
two  or  more  Joint  defendants,  each  of  the  plain- 
tiffs must  be  capable  ot  soing  each  of  the  defend- 
ants in  the  ooorts  of  the  United  States,  in  order 
to  sapport  the  jurisdiction. 

Btra^ohridge  v,  OurtUB,  267 

8.  This  court  has  not  jurisdiction  upon  a  writ  of 

error  to  a  state  oourt.  if  the  decision  of  the  state 

conrt  be  in  favor  of  the  priTilege  claimed  under  an 

act  of  Conness.  ^^^ 

C^crdon  V,  Oaldoleuoh,  268 

4.  All  the  rights  to  a  testator's  personal  property 
are  to  be  regulated  by  the  laws  of  the  country 
where  he  liyed ;  but  suits  for  those  rights  must  be 

STerned  by  the  laws  of  that  country  In  which  the 
ibnnal  is  placed.  ^^^ 

XNmrn  V.  Hamtay,  319 

5.  If  the  court  has  not  jurisdiction,  the  officer 
ecBecuting  *t8  process  is  a  trespasser. 

Wise  V,  Wiiherg,  831 

JURY. 
See  Damages,  1. 

JUSTICES  OF  PBACB. 

1.  Qumr9,  whether  the  act  of  Congress  abolishing 
the  fees  of  the  justices  of  peace  of  the  District  of 
Colnmbla,  can  affect  those  justices  who  were  in 
commission  when  the  act  was  passed? 

Untied  States  v.  More,  169 

2.  A  Justice  of  peace  of  the  District  of  Columbia 
is  an  officer  of  the  goyernment  of  tlie  United  States, 
and  exempt  from  militia  duty. 

WUe  V.  Withen,  881 

t.  Bm  Habeas  Corpus,  1.    Warrant,  1. 


KBNTUCKT. 
See  Caveat,  1. 


LANDS. 


1.  Under  the  act  of  Pennsylyanla  of  8d  April, 
1792,  for  the  sale  of  the  yacant  lands,  ftc.,  the 
grantee,  by  a  warrant,  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  who  by  force  of  arms  of  the 
enemies  of  the  United  States  was  prevented  from 
settling  and  improving  the  said  land  for  the  space 
of  two  years  from  the  date  of  his  warrant,  bnt  dur- 
ing that  time  persisted  in  his  endeavors  to  make 
such  settlement  and  improvement,  is  excused  from 
making  such  settlement  as  is  described  in  the  9th 
section  of  tlie  act,  and  the  warrant  vesrts  in  such 
grantee  a  fee-simple. 

Huidekovcr  v.  Douglass,  1 

2.  Quasre,  whether  a  British  subject,  bom  in 
Rngland  In  1760,  and  who  always  resided  there, 
could.  In  the  year  1786,  take  and  hold  lands  in 
Virginia  by  descent  or  devise? 

Lambert  v.  Paine,  97 

3.  See  Lien,  1. 

LBOACT. 

If  a  testator  declares  that  a  certain  legacy  shall 
abate,  of  the  personal  and  real  estate  of  which,  he 
shall  die  seized  and  possessed  shall  not  be  sufficient 
to  pay  all  his  debts  and  legacies,  and  if  the  estate 
be  more  than  sufficient  at  the  time  of  the  testa- 
tor's death,  but  afterwards  become  insufficient  by 
means  ef  the  bankruptcy  of  the  executor,  such 
legacy  shall  abate  for  the  benefit  of  the  other  lega- 
cies.  Btielnf  «.  Tounu,  249 

UffTTER  OF  CREDIT. 
See  Assumpsit,  2. 

LETTERS  TESTAMENTARY. 
See  Executors,  1  ft  8. 

LEX  LOCL 
See  Jurisdiction,  4. 

LIEN. 

n»  Uaftsd  States  have  no  Hen  on  the  real  es- 
tate €<  their  debtor  until  suit  brooefat,  or  a  notori- 
onn  inaelvencir,  er  bankruptcy;  or  Deing  unable  to 


pay  all  his  debts,  he  has  made  a  voluntary  assign- 
ment of  all  his  property,  or  having  absconded,  ftc« 
his  property  has  been  attached  by  process  of  law. 
United  States  v.  Hooe,  78 

UMITATIONS. 

1.  The  act  of  limitations  of  Virginia  begins  to 
run  against  a  creditor  residing  out  of  the  states 
if  he  comes  into  the  state  for  temporary  porpooea, 
provided  the  debtor  be  in  the  state  at  that  time. 

Faw  f.  Roherdeau,  174 

2.  The  treaty  of  peace  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  the  treaty. 

Bopkirk  o.  BeU,  454 

8.  An  agent  for  collecting  debts  merely.  Is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia.    Id,  /h. 


MILITIA. 
See  Justices  of  Peace,  2.    Conrt  Bfartlal,  1,  1. 

MISTAKE. 

1.  He  who  sells  property  on  a  description  given 
by  himself,  by  mistake.  Is  bound.  In  equity,  to  make 
good  that  description. 

M'Ferran  v.  Taylor,  270 

2.  ^^iMPre,  if  the  mistake  be  of  a  matter  deemed 
perfectlv  immaterial  by  both  parties  at  the  time  of 
the  contract,  and  which  would  not  have  varied  tlM 
bargain,  if  It  had  been  known,  and  of  which  both 
parties  were  equally  ignorant,  whether  a  oourt  ct 
equity  ought  to  interfere?  

M'Ferran  v.  Taylor,  ST* 

MORTGAGE. 

1.  A  mortgage  of  part  of  the  property,  of  a  eol- 
lector  of  the  revenue  to  his  surety  in  his  ofllclal 
bond,  to  indemnify  him  from  his  responsibility  as 
surety  on  the  bond,  and  also  to  secure  him  from 
his  existing  and  future  indorsements  for  tiie  mort- 
gageor  at  bank,  is  valid  against  the  United  States* 
although  it  turns  out  that  the  collector  was  un- 
able to  pay  all  his  debts  at  the  time  the  mortgage 
was  given,  aud  although  the  mortgagee  knew,  at 
the  time  of  taking  the  mortgage,  that  the  moxttgm^ 
or  was  largely  indebted  to  the  United  States. 

United  States  v,  Hooe,  78 

2.  A  mortgage  of  chattels,  in  Virginia,  is  void  as 
to  creditors  and  subsequent  purchasers,  unless  It 


be  acknowledged,  or  proved  bv  the  oaths  of  three 
witnesses,  and  recorded  in  the  same  manner  as 
conveyances  of  land  are  required  to  be  acknowl- 
edged, or  proved,  and  recorded. 

Hodgson  v.  Butts,  140 

3.  Quwre,  whether  the  mortgagee  of  a  ship  is  en- 
titled to  the  freight?    Id.  /h. 

4.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose  is  a  final  decree^  and  may  be 
appealed  from.    Ray  v.  Lwo,  170 


NAVT. 


The  commander  of  a  United  StatM  ibfp  ef  war« 
if  he  seizes  a  vessel  on  the  high  seas,  without  prob* 
able  cause,  is  liable  to  make  restitution  In  valoflL 
with  damages  and  costs,  even  although  the  veeasl 
is  taken  out  of  his  possession  by  snperlor  force; 
and  the  owner  is  not  bound  to  resort  to  the  recap- 
tor,  but  may  abandon  and  hold  the  original  captor 
liable  for  the  whole  loss.    Maley  e.  Shanmok^    468 

NON-INTERCOURSB. 

1.  A  vessel  belonging  to  dtlsena  of  ttie  United 
States  in  the  year  1799,  driven  by  distress  Into  a 
French  port  and  obliged  to  land  her  cargo  In  order 
to  make  repairs,  and  prevented  by  the  offlcere  of 
the  French  government  ftom  relaiUng  her  orlginei 
cargo,  and  from  taking  away,  in  exchange,  any- 
thing but  produce  or  oiUa,  might  lawfuiy  pm^ 
chase  and  take  away  such  producer  and  eoo  voy* 
age  was  not  illegal,  so  as  to  avoid  the  Inraranca 

HalUtt  9.  Jenks^  nO 

2.  The  act  of  June  18th,  1708,  did  not  Impose 
aiv  dIsahUUy  epoa  vBssili  oi  tiM  United  9tat« 

Craach  8. 


IlTDEX. 


bona  fide  Mid  to  foreigners  residlns  out  of  the 
United  SUtes  during  the  existence  ot  that  act 

Bamd9  «.  Kno9,  490 

NOTICB. 

1.  Notloe  of  the  time  and  pUoe  of  taking  a  depo- 
sition glyen  to  the  attorney  at  law,  Is  not  sofllcient 
•nder  the  law  of  Virginia.  ^^^ 

BMddicum  «.  Kirh,  298 

2.  An  attorney  at  law  may  agree  to  recelTO,  or  to 
wahre  notice,  and  sliall  not  afterwards  be  permit- 
ted to  allege  want  of  it.  Id,  _,       ^,,  /6. 

8.  If  notice  be  given  that  a  deposition  will  be 
takeo  on  a  certain  day,  and  If  not  finished  <m  that 
day,  that  the  commissioners  will  adjourn  from 
day  to  day  until  it  be  finished,  and  the  commission- 
eta  adjourn  oyer  several  intermediate  days,  such 
deposltioD  is  not  taken  agreeably  to  notice.  Id,    /&. 


OFFICBB. 


See  Justice  of  Peace,  2.    Navyt  1-  Court  Martial,  2. 

Trespass,  1. 


OPINION. 
See  Court,  2. 


PAYMENT. 
Ste  Bridence,  8.  Action,  1. 

PENNSYLVANIA. 
See  Lands,  1. 

PERSONAL  GOOD& 

AH  rights  to  the  testator's  personal  property  are 
to  be  regulated  by  the  laws  of  the  country  where 
the  testator  liyed ;  but  suits  for  those  rights  must 
be  governed  by  the  laws  of  that  country  In  which 
the  tribunal  Is  placed.    Diwon  v.  Ram»ay,  819 

PBTERSBUBGH. 

By  the  act  of  Congress  of  lOth  of  May,  1800,  the 
eolleetor  of  the  district  of  Petersburg  was  not 
restrlctsd  to  a  commission  of  2H  per  cent,  on  the 
mooeys  by  him  collected  and  received  after  the 
80th  of  June  1800.  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods  imported  into  the 
United  States.    UnUed  States  v,  Beth,  899 

PLEADING. 

1.  See  Evidence.  1. 

2.  In  a  declaration,  the  averment  that  the  assign- 
ment of  a  promissory  note  was  for  value  received. 
Is  an  Immacerial  averment,  and  need  not  be  proved. 

Wilson   V.   Oodman,  193 

8.  If  the  defendant  plead  the  bankruptcy  of  the 
iDdorser  In  bar,  a  replication  stating  that  the  note 
was  given  to  the  indorser.  In  trust  for  the  plaintiff, 
Is  not  a  departure  from  the  declaration  which  avers 
the  note  to  have  been  given  for  value  received. 

Id.  I^' 

4.  A  plea  in  bar  to  a  bill  in  chancery,  denying 

•nly  part  of  the  material  facts  stated  in  the  bill,  is 

not  good.  A  mere  denial  of  facts  is  proper  for  an 

answer,  but  not  for  a  plea.  ^^^ 

MiUiga/m  V,  MiXUdoe,  ^    220 

6.  The  want  of  proper  parties  is  not  a  good  plea. 

If  the  bill  suggests  that  such  parties  are  out  of  the 

jurlsdletlon  of  the  court.  Id,        ^^    ^     ,  ^    .   ^i 

6.  A  variance  In  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  matter  of  sub- 
pttnee,  and  fatal  upon  the  plalntlfrs  special  demur- 
rer to  the  def^dant*s  bad  rejoinder.  ^^ 

Oooi*  V,  Graham.  _^^  ^        ^  ^,^^       2» 

7.  A  finding  by  a  Jury  which  contradicts  a  fact 
admitted  bythe  pleadings,  is  to  be  disregarded. 

M'Ferran  v.  Taylor,  ^  ^  ^  ^  ^  ?I® 
a  Upon  tha  plea  of  payment  to  debt  on  bond,  the 
difendant  may  give  in  evidence  wheat  delivered, 
•n  account  of  the  bond,  at  a  certain  prlee ;  and  also 
an  assignment  of  debts  to  the  plaintiff :  part  of 
which  he  collected,  and  wt  was  lost  by  his  n^l- 
mice  or  taidalgence.   BmddUmm  «.  K4rK  ^^ 

QrajMhS. 


0.  Ab  assignment  of  debts  cannot  be  pleaded  as 
an  accord  and  satisfaction  to  debt  on  bond. 

Id.  n. 

10.  QwBre,  whether  a  deputy  marshal  can  plead 
in  abatement  that  the  capUu  was  not  served  on 
him  by  a  disinterested  person? 

Know  V,  Summere,  406 

PRACTICE. 

1.  See  Appeal,  1,  2,  8.    Costs,  1,  2L  8,  4,  5. 

2.  If  statements  of  the  case  are  not  furnished  ac- 
cording to  the  rule  of  the  court  on  that  subject, 
the  cause  will  be  dismissed  or  continued. 

Peyton  v.  Brooke,  03 

8.  A  eertiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  hut  not  sent  up 
with  the  transcript  of  the  record. 

Field  V,  MUton,  514 

4.  If  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offerea  upon  such  a  special 
plea,  It  may  be  admitted  upon  tiie  general  issue, 
notwithstanding  it  has  been  refused  upon  the 
special  plea.  Levy  v,  CtadeJty,  180 

5.  Tht  averment  that  the  assignment  of  a  prom- 
issory note  was  for  value  received  is  immaterial, 
and  need  not  be  proved.   Wilson  v,  Oodman,      198 

6.  Upon  the  death  of  the  plaintiff  and  appear- 
ance of  his  executor,  the  defendant  Is  not  enutled 
to  a  continuance;  but  he  may  insist  on  the  pro- 
duction of  the  letters  testamentary,  befbre  the  ex- 
ecutor shall  be  permitted  to  prosecute.   Id,        /d. 

7.  See  Pleadhigf  4,  5. 

8.  The  want  of  proper  parties  is  not  a  proper 
ground  for  dismissing  the  bill.    Id,  Ih. 

9.  If  the  executor  has  no  assets,  you  may  proceed 
in  equity  against  the  devisees  and  legateeSk 


Id. 

10.  See  Pleading,  6.    Variance^  1. 

11.  See  General  Rule: 


Ih. 


12.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term.  It  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.    Dobynes  v.  United  States,  241 

18.  If  the  plaintiff  In  error  does  not  appear,  the 
defendant  may  either  have  the  plaintiff  called  and 
dismiss  the  Writ  of  error  with  costs,  or  he  may 
open  the  record  and  go  for  an  affirmance. 

Montalet  v,  Murray,  249 

14.  See  Jurisdiction,  2,  8. 

16.  A  genera]  dismissal  of  the  plaintlfTs  caveat, 
in  Kentucky,  does  not  purport  to  be  a  Judgment 
upon  the  merits.   Wilson  v.  Speed,  283 

16.  See  Notice,  1,  2,  8. 

17.  The  court  upon  a  trial  by  Jury  is  bound  to 
give  an  opinion,  Iz  required,  upon  any  point  reia- 
vant  to  the  issue.   Douylass  v.  M'AUisier,  298 

18.  An  appearance  of  the  defendant,  by  attorney, 
cures  all  irregularity  of  procees. 

Knom  V.  Summers,  480 

PROMISSORY  NOTE. 

1.  An  Indorser  may  avail  himself  of  wntj  be- 
tween the  maker  and  the  Indorsee. 

Levy  V,  Cfadsly,  ISO 

2.  The  averment  that  the  assignment  of  a  proni* 
issory  note  was  fbr  value  received  Is  Immaliirlal, 
and  need  not  be  proved.     Wilson  v,  Oodmam,      198 

8.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  in  bar.  a  replication  that  the  note  was 
given  to  the  Indorser,  in  trust  for  the  plaintiff,  la 
not  a  departure  from  the  declaration  which  avers 
the  note  to  have  been  given  for  value  received. 

Wilson  V.  Oodman,  198 

4.  If  a  promissory  note  be  received  as  conditional 
payment  for  goods  sold  and  delivered,  and  be 
passed  away,  the  vendor  of  the  goods  cannot  main- 
tain an  aedon  for  the  goods  sold  and  delivered. 

Hmrris  «.  Johmston,  all 


S.  An  Indo: 
order,  cannot 


promlaory  m 
tala.  maintain 


..  payable  to 
aa  action  at 
ho  may  In 
IK 


VI 


ImiEX. 


RBOISTEB. 
See  Forfeiture^  t« 

REVENUD. 

Bee  Lien,  1.   Mortgage,  1.     Non-Intereoiirse^  1,  2. 

CoUeotor,  2.    Petersbtirgli,  1.   Forfeitore^  1. 

BULB  OF  COURT. 
8te  General  Role,  280. 


SBIZURB. 
See  Forfeiture,  1.    Netj,  1. 

SHIP. 
See  Forfeiture,  1.    Navy,  1. 

SLAVB. 

If  the  owner  of  a  nlaye,  remoTing  into  Vlrs^nia, 
eliall  take  the  oath  required  hj  the  act  of  the  Ae- 
wemXAj,  within  60  days  after  the  remoyal  of  the 
owner,  It  shall  prevent  the  slave  ftom  gaining  his 
freedom,  although  he  was  brought  into  Virginia 
by  a  person  claiming  and  exercising  the  right  of 
ownership  over  him,  eleven  months  before  the  re- 
moval of  the  true  owner ;  and  althou^  the  per- 
son who  brought  him  in  never  took  the  oath ;  and 
although  the  slave  remained  in  Virginia  more  than 
<me  year:  and  although  the  true  owner  never 
brought  him  in.   Booii  v.  Hegro  London,  824 

STATUTE. 

The  words  of  a  statute,  if  dubious,  ought  to  be 
taken  most  strongly  against  the  law  makers. 

United  8tat€9  v.  Heth,  413 


TRESPASS. 

Trespass  lies  against  the  officer  who  executes  the 
process  of  a  court  not  having  jurisdiction. 

Wise  «.  Withon,  831 

TRUST. 
If  the  pajM  of  ft  note  hold  It  la  trost^  his  bank- 
6SS 


ruptcy  will  not  take  mntj  hfs  powor  t» 
over  to  ifeetMi  fiie  tnut,    WU§on  n. 


in 


USURY. 

If  A.  lend  money  to  B^  who  pots  It  cmt  at 
ous  interest,  and  agrees  to  pay  A,  the  same  rate  o( 
interest  which  he  is  receiving  upon  A.*s  money,  tha 
is  usury  between  A.  and  B..  and  an  Indoner  «l 
B.'s  note  to  A.  may  avail  himself  of  the  plea  sf 
usury.    Levy  v.  Qnaebtf, 


VARIANCE. 

A  variance  between  the  date  of  the  bond  aa  stil- 

ed  in  the  declaration,  and  as  it  appeara  on  oyer,  b 

a  matter  of  substance,  and  fatal  on  tha  plamtflTi 

special  demurrer  to  the  defendant's  bad  rcdoiBd^. 

Oooke  V.  Graham, 

VERDICT. 

A  finding  by  the  Jury  which  coatradlcta  a 
admitted  by  the  pleadlnxs  is  to  be  diaresardedL 
M'Ferran  v,  Taylor, 


270 


VIRGINIA. 

See  Costs,  2.    British  SubjeoCa.  1.  : 

2.   Ldmkadons,  1,  2.  8.   Bond,  4. 

sory  Note,  6.    Slaves,  1.    Age 


Agent,  B. 


WARRANT. 

A  warrant  of  commission  by  Justices  of  the  . 

must  state  a  good  cause  certain,  supported  t^y  oath 

Ea  parte  Burford,  448 

WITNESS. 
See  Evldenoe^  6. 

WRIT  OF  ERROB. 

No  i^peal  or  writ  of  error  lies  in  a  ertmlxkal  cssa 
from  a  Judgment  of  the  circuit  courts  of  the  United 
uSted  Staiee  a.  More^  ^       ^^ 


REPORTS 


OF 


CASES 


ARGUED  AND  ADJUDGED  O 


TUB 


Supreme  Court  of  The  United  States,    . 


IN  THB  YEARS  1807    AND  180& 


fftttiaa  ignoratio  Juris  If tigiow  est,  qaam  scieotto. 

Oic.  DB  hmaxBm,  oiAb  1. 


BY  WILLIAM  ORANOH, 

Chief  Judge  of  the  Circuit  Court  of  the  District  of  Columhia. 


SECOND  EDITION, 

REVISED   AND  CX>RRECTED  BY  THE  AUTHOft. 


VOL  IV. 


OASES  ARGHTED  AITD  DECIDED 


SUPREME  COURT  OF  THE  MriED  STATES 

FEBRUARY  TERll,  1807« 


The  foUauAng  Judges  aiimided  at  Mb  Term,  vig.^ 


THE  HONORABLE  JOHN  MARSHALL,  CHixr  Justigb. 
The  honorable  SAMUEL  CHASE, 
The  honorable  BUSHROD  WASHINGTON, 

The  honorable  WILLIAM  JOHNSON,  and  VAssooiATifi  Jx7flmoi8. 

The  honorable  BROCEHOLST  LiyXNGSTON. 
Who  was  appointed  during  the  recess,  in  the 
th«  honorable  Wiluak  Patbbsok,  deceased. 


►N.  I 

place  of  I 
9d.  J 


I 


Tudge  Cashing  was  prevented  from  attending  by  a  severe  illness. 

CiBsar  Aivgastns  Rodney,  Esquire,  Attorney  Qeneral  in  the  place  of  John  Breokenridge,  Esq., 


A  TABLE 


or  THB 


NAMES  OF  THE  CASES  REPORTED  IN  THIS  VOLUME. 


Alexander  v,  Baltimore  Ins.  Co., 
— ^-^  V.  Harris,      -      -      - 


370 
299 


B. 


Baltimore  Ins.  Co.,  Alexander  «•      •      •      370 
Bank  of  Alexander,  Young  u.      -      •      -      •  384 

Columbia,  French  v.      -      -     -      141 

Bell,  Hopkirk  v. 165 

Betsey  and  Charlotte,  United  States  v,    •      443 

Bigelow,  La  Font  v. 293 

Blaine  v.  Ship  Charles  Carter,      -      -      -      328 
Bollman,  Ex  parte      -       -      -      -      -      -75 

Brig  Union,  United  States  v.  -  •  -  216 
Burr,  United  States  v. 470 

C. 

Callender,  Morgan  v,      -      -      •      -      •      370 

Cantril,  United  States  v. 167 

Carrington,  Smith  v.      -      •      •      -      -        62 
Carson,  Jennings  t?.      ------2 

Ohappedelaine  v.  Dechenaur  •  -  -  306 
Charles  Carter,  Blaine  t?.  -  •  •  -  -  328 
Course,  Stead  t?.      -      -      -      •      •      -      403 

Coxe,  M'llvaine  v. 209 

Oroudson  v,  Leonard,  -  •  •  -  -  434 
Onrrie,  Marshall  v, 172 

D. 

Dawson  v.  Godfrey, 321 

Bechenaux,  Chappedelaine  t?.  -  -  -  -  306 
Delaware  Jns.  Co.,  Marshal  v.      -     •      -      202 

Diggs  V.  Woloott, 179 

Dwight,  Pollard  v. 421 

F. 


Ins.  Co.  Pennsyl.,  Rhinelander  v, 
Irvine,    Shearman    v.      • 


29 
867 


Favourite,  United  States  v, 
Fitzsimmons  v,  Newport  Ins.  Co., 
French  v.  Bank  of  Columbia, 


G. 


847 

180 
141 


Godfrey,    Dawson    v,      '      -     •      -      -  321 

Grant  v.  Naylor, 224 

Guestier,    Hudson    v, 293 

Gumey,  United  States  v. 333 

H. 

Harris,    Alexander    t?.      -      -     -      -      -  299 

Hicks  V.  Rogers, 165 

Higginson  v.  Mein,      --•••-  415 

Himely,  Rose  t;. 241 

Hodgson,  Mountz  v. 324 

Hopkirk  v.  Bell, 164 

Hudson    V.    Guestier, 293 

Vol.  2. 


J. 


Jennings  v.  Carson,      --•-••      2 

E. 
Kid,  United  States  v.      •••••! 

L. 

La  Font  v.  Bigelow,      ......  293 

Lee,  Ramsay  v.      --.-...      401 
Leonard,  Croudson  u.      .....     .  434 

Lewis  et  al.,  Ex  parte,      .....     433 

Lide,  Wood  v. -•  180 

Long,  Oneale  9.     .......       60 

M. 

Marshall  v,  Currie,      -      -      .      .      .      .  172 

t;.  Delaware  Ins.  Co.      ...      202 

Matthews  v.  Zane,      --.....  382 
Mayor  k  Com.  of  Alexandria  v.  Patten,      817 

May,  Skillem  v, 137 

M'Dowell,  United  States  t;.      -     -     -     -      316 

Mllvaine  v.  Coxe, 209 

Mein,    Higginson    v.      -----      415 

Montalet  17.  Murray,      ......    46 

Montgomeiy,  Viers  t?.      -      -      -      •      -      177 
Morgan  17.  Callender,      ......  370 

Mountz    V.    Hodgson,      .....      324 

Murray,  Montalet  t;.      ---•••46 


Naylor,  Grant  t?.      -      •      -      - 
Newport  Ins.  Co.,  Fitzsimmons  v. 


0. 


224 

186 


Oneale  t;.  Long,      .-.-...50 

P. 

Patten,  Mayor  A,  Com.  of  Alexandria  «•  -  81? 
Pawling  V.  United  States,  -  -  -  .  219 
Peisch  V.  Ware,  ---..-.  347 
Pendleton    v,    Wambersie,     ....       73 

Pollard    V,    Dwight, 421 

Preston,  Young  v. 239 

R. 

Ramsay  t;.  Lee, 401 

Rhinelander  v,  Ins.  Co.  Pennsyl.^  .  -  29 
Rogers,  Hicks  t?.      ---....  165 

Rose  V.  Himely, •     241 

34 


Cases  Eepobted. 


Schooner  Betsey  and  Charlotte,  United 

•  States  V. 

Shearman    v,    Irvine,      -      -      -      - 
Ship  Charles  Carter,  Blaine  v.      -      - 
Favourite,  United  States  v. 


Skillern  v.  May, 
Smith  17.  Carrington, 
Spiers    v.    Willison, 
Stead  17.  Course, 
Sthreshley  17.  United  States, 
Swartwout,  Ew  parte,    - 


-  443 
3G7 

-  322 
347 

-  137 

62 

-  398 
403 

-  169 

76 


U. 


United  States  v.  Schooner  Betsey  and  Char- 
lotte,       443 

United  States  v.  Brig  Union,      -      -      -      216 

V,    Burr, 470 

t?.    Cantril,     -     •     -     •      167 

— ^— ^—    V.    Gumey,      •      •     .-      "  333 
— — —   V.    Kid  et  al.,      .     -      •      -     i 

17.    MDowell,     •     •     •     -  316 

———,  Pawling «,     .     •     .     .     £19 


United  States  t;.   Ship  Favoui 

,  Sthreshley  v, 

17.   Willings  & 


V. 


Viers  17.  Montgomery, 


W. 

Wambersie,    Pendleton    t7. 

Ware,  Peisch  17. 

Willings  &  Francis,  United  States «. 
Willison,  Spiers  1?.      -      -      -      - 

Wolcott,  Disgs  17. 

Wood  17.  Lide,      -      -      -      -      . 
Woods  17.  Young,     -     -     -     -     . 

Y. 

Young  17.  Bank  of  Alexandria, 

17.  Preston,      -      -      -      - 

,  Woods  17.     -     •     •     - 


Zaae,  Matthews  9. 


Supreme  Court  of  the  United  States. 


!•] 


*J<^E8BUABT  TbBM,    1807. 


THE  UNITED  STATES 

V. 

KID  and  WATSON.     ' 

Round  copper  bars,  round  copper  plates,  and 
round  copper  plates  turned  up  at  the  edges,  are  not 
subject  to  duty  upon  Importation. 

THIS  case  was  certified  from  the  circuit  court 
of  the  district  of  Peansylyania,  upon  a 
division  of  <M)inion  between  the  judges  of  that 
court,  upon  the  auestion  whether  certain  arti- 
cles of  copper,  yu.,  round  copper  bars,  round 
copper  plates,  and  round  copper  plates  turned 
ap  at  tne  edges,  imported  by  the  defendants, 
-were  subject  U>  duty,  within  tne  meaning  of  the 
&ct8  of  Congress,  viz.,  20th  July,  1789,  and  10th 
of  August,  1790,  Yol.  r,  p.  251,  s.  1,  by  which 
*'eopper  i^  plates"  is  exempt  from  duty;  and 
the  act  of  the  2d  of  May,  1792,  vol.  2,  p.  71,*  s. 
2,  by  which  "copper  in  pigs  and  bars'*  is  also 
exempt  from  du^. 

Tlie  jury  found  a  special  verdict,  the  sub- 
stance of  which  was,  that  such  articles  as  those 
in  question  are  of  no  use  in  the  form  in  which 
they  are  imported,  but  are  worked  up  as  a  raw 
niateriid.  That  the  round,  the  square  and  the 
flat  bars  are,  by  the  manufacturers  and  artists, 
known  by  the  denomination  of  ''bars."  That 
All  the  articles  are  sold  by  weight,  and  the  same 
price  is  paid  for  round  as  for  square  or  flat 
bars;  and  for  round  plates,  and  round  plates 
turned  up  at  the  edges,  as  for  square  or  oblonp^ 
2*]  plates.  "And  that  all  the  aforesaid  *arti- 
cles  come  under  the  description  of  bars  and 
plates." 

Rodney,  Attorney  General, 

Admitted  that  the  case  was  not  to  be  support- 
ed, on  the  part  of  the  United  States,  and  that 
judgment  must  be  given  for  the  defendants. 


JENNINGS  V.  CABSON. 

The  owner  of  a  privateer  capturing  neutral  prop- 
erty Is  not  liable  to  a  decree  of  restitution,  unless 
the  property  or  Its  proceeds  came  to  his  hands. 

The  district  courts  of  the  United  States  are 
<<ourts  of  prise,  and  have  power  to  carry  Into  eflFect 
the  sentences  of  the  old  contlncLtal  courts  of  ai>- 
peals  in  prise  causes. 

In  all  proeeedlngs  in  rtm,  the  court  has  a  right 
to  order  tke  thing  to  be  taken  Into  custody  of  the 
lAw:  and  it  is  to  be  presumed  to  be  in  custody  of 
the  taw,  unless  the  eontrarv  appears. 

The  thing  does  not  follow  the  appeal  Into  the 
superior  court,  but  remains  in  the  .court  beIow» 
which  has  a  right  to  order  It  to  be  sold,  if  perlsh- 
ahle,  notwithstanding  the  appeal. 

THIS  was  an  appeal  from  the  sentence  of  the 
circuit  court  tor  tlie  district  of  Pennsylva- 
al«v  in  a  cause  dvil  and  maritime,  in  which 
C^raneh  4. 


Jennings  was  the  libellant,  and  Carson  the  re- 
spondent; the  former  claiming  to  be  owner  of 
the  sloop  George  and  cargo,  captured,  in  the 
year  1778,  by  the  American  privateer  Additon, 
commanded  by  Moses  Griffin,  of  which  the  re- 
spondent, Carson,  was  part  owner,  and  whidi 
was  libelled  and  condemned,  on  the  31st  of 
October,  1778,  as  lawful  prize,  by  the  court  of 
admiralty  for  the  state  of  New  Jersey;  from 
which  sentence  'Of  condemnation  there  was  an 
appeal  to  the  continental  court  of  appeals, 
established  under  authority  of  the  old  Congress, 
where  the  sentence  of  condemnation  was,  on 
the  23d  of  December,  1780,  reversed,  and  resti- 
tution ordered,  but  never  obtained.  In  the 
mean  time,  however,  the  vessel  and  cargo  had 
been  sold  by  the  marshal  of  the  state  court  of 
admiralty,  for  paper  money,  under  an  order  of 
the  court  contamed  in  the  sentence  of  condem- 
nation, and  it  did  not  appear  what  had  been 
done  with  that  money.  No  measures  were  taken 
to  enforce  the  decree  of  restitution  during  the 
old  confederation. 

On  the  19th  of  May,  1790,  after  the  adoption 
of  the  present  constitution  of  the  United  States, 
Jennings  filed  his  libel  in  the  district  court  for 
the  district  of  Pennsylvania,  alleging  that  he 
was  a  subject  of  the  States  'General  of  the  [*3 
United  Provinces,  an  inhabitant^  and  domiciled, 
at  the  island  of  St.  Eustatius,  and  owner  of  the 
sloop  George  and  her  cargo;  at  the  time  of 
capture  bound  to  the  port  of  Egg  Harbor  in 
the  United  States,  and  consigned  to  A.  and  G. 
Caldwell;  in  the  prosecution  of  which  voyage 
she  was  illegally  captured  by  the  privateer 
Addition,  owned  in  part  by  the  respondent, 
Carson,  and  praying  process  for  arrestmg  Oar- 
son,  to  answer,  kc.  A  supplemental  libel  was 
filed,  setting  forth  the  proceedings  against  the 
vessel  in  the  court  of  admiralty  of  New  Jersey; 
the  sentence  of  condemnation;  the  appeal;  the 
reversal  of  that  sentence,  and  the  order  of  resti- 
tution. 

Neither  the  original  nor  supplemental  libel 
prayed  any  specific  or  general  relief,  other  than 
process  for  arresting  Carson,  so  that  he  should 
appear  to  answer  the  libellant  "in  his  said  com- 
plaint, of  the  wrongs  and  injuries  aforesaid,, 
according  to  the  resolutions  of  the  continental 
Congress,  the  laws  of  the  United  States,  and  of 
the  commonwealth  of  Pennsylvania,  and  the 
laws  and  usages  of  nations  in  this  behalf  prac- 
ticed, used  and  established." 

Carson,  bein^  taken  upon  the  writ  of  amst, 
appeared  and  filed  his  plea  and  answer,  averring 
the  sloop  George  to  have  been  the  proper^  of 
a  subject  of  the  King  of  Great  Britain,  at  the 
time  of  capture,  and  employed  in  canying 
goods  to  the  British  army  and  navv;  that  the 
floods  were  imported  directly  or  indirectly  from 
Great  Britain  or  Ireland,  contrary  to  the  regu- 
lations of  Congress  and  the  law  of  nations;  the 
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King  of  Great  Britain  then  being  at  war  with 
the  United  States. 

It  admits  that  Carson  was  the  owner  of  one- 
third  of  the  privateer.  It  admits  the  capture, 
the  condemnation  and  sale,  the  appeal  and 
reversal,  and  the  order  of  restitution,  but  de- 
nies that  any  part  of  the  proceeds  of  the  sale 
ever  came  to  the  hands  of  the  owners  of  the 
privateer,  or  either  of  them,  but  remained  in 
the  hands  of  the  marshal  of  the  court  of  ad- 
miralty of  New  Jersey,  who  alone  is  answer- 
able for  the  same.  It  avers  that  Griffin,  the 
commander  of  the  privateer,  had  probable 
4*]  cause  for  ^making  the  capture,  ana,  there- 
fore, the  owners  are  not  liable. 

It  denies  the  jurisdiction  of  the  district  court 
of  Pennsylvania  to  take  cognizance  of  the  ques- 
tion, the  same  belonging  ezclusivelv  to  the 
court  of  admiralty  of  the  state  of  New  Jer- 
sey, and  to  the  court  of  appeals  established  by 
the  continental  Congress.  It  denies  the  juris- 
diction of  the  court  as  a  prize  court  in  any  case, 
and  especially  in  cases  of  capture  made  during 
the  British  war,  and  avers  thai;  it  has  no  author- 
ity to  carry  into  effect  a  decree  of  either  of  those 
courts  established  under  the  old  government. 

After  filing  his  plea  and  answer,  Carson  died, 
and  Jennings  filed  a  petition,  su^esting  the 
death  of  Carson,  and  charging  his  executors 


with  assets,  and  praying  that  the  suit  may 
stand  revived  against  them ;  upon  which  a  cita- 
tion issued,  and  the  executors  appeared  and  an- 
swered generally  by  a  reference  to  the  answer 
and  plea  of  their  testator,  and  further  pleaded 
that  by  the  law  maritime,  the  law  of  the  laiuL 
and  the  laws  and  ordinances  of  the  United 
States,  they,  as  executors,  are  not  liable  to  be 
proceeded  against  in  that  court  for  the  several 
matters  set  forth  in  the  libel,  for  that  thej  are 
not  answerable  for  the  wrongs  and  offenses,  or 
the  pretended  wrongs  and  offenses^  of  their  tes- 
tator; and  also,  for  that  courts  maritime  have 
not  authority  to  intermeddle  with  the  states 
and  effects,  real  or  personal,  of  deceased  per- 
sons, or  to  give  relief  against  Uie  same,  or  to 
seize  or  take  the  same  ejects  or  estates  in  ex- 
ecution, or  to  imprison  the  bodies  of  execntras 
for  the  default  of  the  testator. 

To  these  pleas  and  answers  there  were  gen- 
eral replications. 

On  the  30th  of  March,  1792,  the  judge  of  1^ 
district  court  gave  an  opinion  in  favor  of  its 

i'urisdiction  in  general  casee  as  a  prize  court; 
•ut  on  the  21st  of  September,  1793,  he  dis- 
missed the  libel,  on  the  ground  that  the  district 
court  was  not  competent  to  compel  the  execu- 
tion of  a  decree  of  the  late  continental  court  of 
'appeals.^    This  sentence  was  affirmed  in   [*5 


1. — ^The  following  learned  opinion  of  the  Hon. 
Ji)dg«  Peters,  upon  the  prise  Jurisdiction  of  the 
district  courts  or  the  United  States,  is  too  impor- 
tant to  be  omitted : 

"This  is  a  case  in  which  the  general  principles 
are  stated  in  the  proceedings  and  exhibits,  and. 
therefore,  will  appear  clear  enough  by  the  perusal 
of  them.  There  are  some  oircumstanoes,  however, 
not  clearly  ascertained  by  those  exhibits,  which  I 
shall  have  occasion  to  mention,  in  the  course  of  the 
observations  which  I  shall  make  on  the  merits  here- 
after. The  libel  complains  of  the  illegal  capture  of 
the  sloop  George,  whereof  Robert  Smith  was  mas- 
ter, and  her  cargo,  the  property  of  the  libelant, 
then  and  now  a  subject  of  Holland,  during  the  late 
war,  via.,  In  July,  1778,  by  the  schooner  privateer 
Addition,  Moses  Griffin,  commander,  belonging  to 
the  testator,  Joseph  Carson,  and  others,  who  are 
named  in  the  answer  of  Joseph  Carson,  in  his  life- 
time. 

**It  is  alleged  on  the  part  of  the  respondents, 
that  the  vessel  captured  was  employed  in  carrying 
goods  belonging  to  the  subjects  of  Great  Britain, 
contrary  to  the  regulations  and  laws  of  the  then 
Congress.  The/  rely  on  the  tibel  and  c<»demnatlon 
In  the  state  court  of  admiralty  of  New  Jersey,  the 
verdict  of  the  Jury  ascertaining  the  facts,  and  the 
condemnation  by  the  court  and  order  of  sale,  and 
for  payment  of  the  net  proceeds  to  the  captors. 

**The  sale  of  the  vessel  and  cargo  at  vendue,  and 
the  moneys  being  received  by  the  marshal  of  the 
court,  in  whose  hands  it  is  said  they  now  remain  in 
depreciated  paper,  not  bavins:  been  distributed  to 
and  among  the  captors,  and  of  course  the  respond- 
ents, or  their  testator,  received  no  part  thereof, 
and  therefore  they  allege  that  the  marshal  only  is 
chargeable  to  the  libellant,  and  not  the  respondents, 
or  the  testator.  They  insist  that  there  was  probable 
cause  of  seizure,  and  therefore  the  captors  are  not 
answerable  in  damages.  Thev  also  plead  in  abate- 
ment to  the  Jurisdiction  of  the  court,  because  they 
assert  that  the  subject  of  prize  or  no  prize  belongs 
to  the  admiralty  of  New  Jersey,  and  not  to  this 
court,  which  has  no  cognizance  of  the  question; 
por  has  it  power  to  effectuate  Its  Judgment  against 
executors.  On  the  part  of  the  executors  particu- 
larly, an  answer  was  put  In  denying  Ihelr  being 
chargeable  for  the  torts  of  the  testator,  which,  as 
well  as  their  consequences,  die  with  his  person. 
Bat  on  an  explanation  on  the  behalf  of  the  libellant, 
that  he  claimed  no  damages  for  the  tort,  merely  as 
a  t4^,  but  sought  for  restitution  of  his  property 
only,  the  point  was  abandoned  by  the  advocates  for 
the  respondents. 

"The  libellant,  to  repel  this  defense,  and  deny- 
ing. In  the  usnal  form,  the  facts  as  stated,  sets 
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forth  the  reversal  of  the  Judgment  of  the  conrt  oC 
New  Jersey,  by  the  decree  of  the  court  of  appeals  of 
the  United  States,  the  23d  of  December,  1780, 
which  contains  a  direction  to  the  latter  coort  to 
mftke  restitution  of  the  property  with  costs,  bat  ooC 
damages.  They  also  Join  issue  on  the  point  of  J«- 
rlsdlction,  and  distinguish  between  a  suit  cois- 
menced  in  the  lifetime  of  the  testator,  and  one 
brought  in  the  flrst  instance  against  the  execntoft. 

"Five  poincs  were  made  by  me  advocates  of  the 
respondents :  1st  The  tort  dying  with  the  person  ; 
2d.  The  Jurisdiction  of  this  court  is  not  competent 
as  it  is  not  a  prize  court ;  3d,  and  4th.  If  a  prise 
court,  yet  as  the  cause  originally  attached  in  the 
court  of  New  Jersey,  that  was  the  only  court  la 
which  the  consequences  were  cognizable,  and  akwe 
competent  to  effectuate  the  decree  of  tiie  conrt  of 
appeals ;  5th.  A  capture  with  probable  cause  Is  not 
u  subject  of  action  for  damages. 

"The  flrst  point  being  waived,  brings  the  goesttoe 
to  the  competency  of  lurisdiction,  which  In  order 
as  well  as  necessity,  should  be  the  first  point  con- 
sidered, because,  if  the  court  has  no  JurisdlctSos. 
it  is  nugatory  to  inquire  into  the  merits  of  th« 
cause.  On  this  point,  as  it  first  struck  me,  I  confess 
I  had  doubts.  The  account  given  by  Lord  Mansfield 
of  the  arrangement  of  the  court  of  admiralty  ta 
England,  as  detailed  in  the  case  of  Lindo  S  Rod- 
ney, produced  hesitation,  and  my  respect  for  tbe 
opinion  of  that  great  character,  as  well  as  the  argo- 
ments  of  the  advocates  in  tbe  present  caoae.  m- 
duced  a  deliberate  consideration  of  the  subject 
The  division  of  the  court  of  admiralty  into  tvo 
sides,  prize  and  instance,  was  new  to  me.  and  It  li 
allowed  not  to  have  geen  generally  known^  If  at 
all,  by  the  common  lawyers  In  England,  before  that 
case  was  determined.  In  this  country  it  never  wu 
known,  nor  does  It  appear  that  any  new  commis- 
sion was  ever  transmitted  to  the  colonial  Judge  of 
the  admiralty  from  Great  Britain  before  the  rero- 
lution,  in  cases  of  wars  between  that  Kingdom  aod 
its  enemies.  I  have  traced,  from  records  and  other 
authentic  information,  the  proceedings  of  the  ad- 
miralty court  of  Pennsylvania,  for  a  period  exceed- 
ing fifty  years,  and  I  have  the  best  reason  for  be- 
lieving that  the  practice  In  other  colonies  was  simi- 
lar. In  all  the  proceedings^  the  prize  suits  are 
called  suits  civil  and  maritime.  During  the  late 
war,  when  we  assamed  and  effected  our  indepen- 
dence, the  proceedings  were  unaltered  In  this  point 
I  do  not  find' that  there  Is  any  such  distinction  ii 
any  other  nation,  except  It  should  be  found  In  Hoi- 
land,  and  of  this  I  much  doubt  The  authority  ovt 
of  Bynkershoek,  (177,)  produced  by  one  of  the 
advocates  for  the  respondents,  founded  on  an  ordi- 
nance of  the  Earl  of  iLelcester,  shows  that  there  ti 
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^lie  circuit  court  on  the  11th  of  April,  1798,  hut 
"^TBS  reversed  by  this  court  at  February  term, 
6*]  1799,  so  far  as  the  same  'decreed  that  the 
district  court  had  no  jurisdiction  to  carry  into 
efiTect  the  decree  of  the  court  of  appeals,  and 
"tlie  cause  was  remanded  to  the  district  court  for 
■y*]  further  •proceedings;  the  respondent  being 
WLt  liberty  to  contend  before  that  court,  as 
matter  of  defense  to  the  merits,  or  to  the  form 
of  proceedings,  that  the  libel  should  first 
8*]  "have  been  filed  in  the  district  court  of 
"New  Jersey,  but  not  to  make  the  decision  of 
'the  judge  on  that  point  a  ground  of  excepting 
"to  the  jurisdiction  of  the  district  court  of  Penn- 
sylvania, and  that  costs  should  await  the  event 
of  the  cause. 

©*]  "Upon  the  second  hearing  of  the  cause, 
on  the  2d  of  April,  1*802,  the  judge  decreed 
in  favor  of  the  libellant,  for  the  amount  of  sales 
of  the  sloop  and  cargo,  reduced  by  the  scale  of 
depreciation,  with  interest,  until  two  months 
after  the  order  of  restitution  by  the  court  of 
appeals;  and  from  the  time  of  the  institution 
of  the  present  suit  until  the  day  of  final  decree ; 
-which  decree  was,  on  the  10th  of  May,  1804, 
reversed  by  the  circuit  court,  and  the  libel  dis- 
missed with  costs.  From  which  sentence  the 
libellant  appealed  to  this  court. 


E.  Tilghman,  for  the  appellant. 

No  delay  can  be  imputed  to  the  appellant. 
There  was  no  limitation  by  law.  The  federal 
court  of  appeals  was  unpopular  in  those  states 
who  were  attached  to  the  trial  by  jury,  and  its 
jurisdiction  was  opposed  with  great  warmth. 
He  cited  the  ease  of  the  sloop  Active,  and  Mr, 
0lm8tead*s  Case,  and  an  act  of  the  l^slature  of 
Pennsylvania  in  support  of  that  assertion.  The 
jurisdiction  of  that  court  was  not  finally  settled 
until  the  case  of  Doane  d  Penhallow,  3  Dallas, 
54,  85,  86. 

He  considered  the  case  under  six  heads. 

1.  That  if  the  appellant  was  entitled  to  re- 
dress, he  was  right  in  applying  to  the  district 
court  of  Pennsylvania,  and  was  not  obliged  to 
resort  to  that  of  New  Jersey. 

2.  That  if  his  suit  was  rightly  commenced  in 
the  district  court  of  Pennsylvania,  that  court 
had  authority  to  decide  finally  on  the  case. 

3.  That  the  district  court  has  jurisdiction  of 
the  question  of  prize. 

4.  That,  if  the  appellant  is  entitled  to  re- 
dress, his  remedy  survives  against  the  execu- 
tors of  Carson. 

5.  That  it  is  immaterial  whether  there  was 
or  was  not  probable  cause  for  the  capture. 

•6.  That  the  owners  of  the  privateer  [*10 


a  court  there  whose  authority  is  entirely  confined 
to  captures  as  prize,  and  it  has  no  Jurisdiction  even 
of  other  maritime  cases.  This,  therefore,  is  not  ap- 
plicable to  a  question  concerning  the  powers  of  a 
court  of  admiralty,  which  is  allowed,  even  in  the 
case  of  lAndo  <£  Rodney,  to 'possess  Jurisdiction  in 
all  maritime  causes,  though  in  England  it  is  said 
to  act  under  a  peculiar  (and  therefore  not  generally 
known)  organization.  I  take  it,  therefore,  for  grant- 
ed, because  the  contrary  has  not  been  shown,  that 
In  England  alone  are  these  distinct  branches  of  the 
same  court  to  be  found.  In  all  the  books  of  reports 
in  which  cases  of  prohibitions  to  the  admiralty  are 
mentioned,  precedent  to  the  case  of  Undo  d  Rod- 
ney, these  prohibitions  are  moved  for  and  granted 
generally  to  the  court  of  admiralty ;  and  though  in 
a  case  m  Term  Reports,  (long  after  the  case  of 
lAndo  d  Rodney) t  the  distinction  Is  taken,  and  the 

Erohibltlons  moved  for  to  the  prize  court,  this  very 
istance  shows  It  to  be  a  novelty  in  the  common 
law  books  there,  for  if  it  had  been  known  as  an 
old  practice,  the  particular  designation  of  the  prise 
court  would  have  been  unnecessary,  and  the  prohi- 
bition would  have  been  required  to  the  admiralty 
generally,  as  it  ever  had  been  in  former  cases. 

"Acting,  as  we  now  do,  in  a  national  and  not  a 
dependent  capacity,  I  cannot  conceive  that  we  are 
bound  to  follow  the  practice  in  England  more  than 
that  of  our  own  or  any  other  nation.  Customs 
purely  colonial  were  parts  of  our  laws,  even  in  the 
time  of  our  connection  with  Britain.  I  need  instance 
only  one,  viz.,  that  of  the  mode  of  conveyance  of 
feme  coverts*  estates,  contrary  to  the  laws  of  Eng- 
land. This  is  a  case  at  common  law,  in  which  we 
then  were,  and  now  are,  particularly  called  to  fol- 
low their  ruie  and  practice  in  general.  The  admi- 
ralty proceeds  from  a  law  which  considers  all  na- 
tions as  one  community,  and  should  not  be  tied 
down  to  the  precedent  of  one  nation,  though  it 
were  more  clearly  ascertained.  I  shall,  therefore, 
conclude,  that  If  the  powers  of  an  admiralty  and 
maritime  court  are  delegated  by  Congress  to  this 
court,  those  of  a  prize  court  are  mixed  in  the  mass 
of  authority  with  which  it  is  invested,  and  require 
no  particular  bpeclfication.  They  are  called  forth 
(if  generally  delegated)  by  the  occasion,  and  not  by 
repeated  and  new  Interferences  of  government.  Nor 
do  I  believe  that  even  in  England,  any  new  au- 
thority 18  vested,  though  a  kind  of  legal  and  solemn 
notice  is  giveu  of  a  war,  In  which  subjects  for  the 

Srize  authority  of  the  admiraltv  may  occur.  It 
oes  not  begin  with  their  wars,  but  was  pre-exist- 
•nt.  It  does  not  end  with  the  commencement  of 
peace,  for  their  books  show  it  to  be  exercised  at  any 
time  afterwards.  Government  never  interferes  to 
put  an  end  to  it;  how  then  can  its  power  be  re- 
peatedly necessary  to  begin  it?  The  fact  is,  it  la 
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inherent  in  a  court  of  admiralty,  and  not  lost,  but 
torpid,  like  other  authorities  of  the  court,  when 
there  are  no  occasions  for  their  exercise. 

*'But  here  the  question  arises,  have  Congress,  by 
their  judiciary  laws,  vested  this  court  with  general 
or  special  admiraltv  powers?  Congress  have  au- 
thority (delegated  by  the  people  in  the  constitu- 
tion) in  'all  cases  ox  admiralty  and  maritime  Ju- 
risdiction.' The  words  of  that  part  of  the  Judiciary 
law  alfecting  this  subject,  in  which  the  authorities 
of  the  court  are  described,  will  be  seen  in  the  9th 
section  of  that  law.  'It  shall  also  have  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction,  including  seizures  under 
laws  of  impost,  navigation,  or  trade,  of  the  United 
States.'  It  is  said  prize  or  no  prize  is  a  question  of 
military,  not  of  a  civil  nature.  But  I  find  no  such 
distinction  in  the  books.  Blackstone,  in  his  division 
of  courts,  does  not  class  that  of  the  admiralty  as 
a  military,  but  a  maritime  court,  and  it  will  appear 
that  the  Jurisdiction  of  prize  is  within  its  powers, 
though  he  points  out,  in  cases  of  prizes  in  the  then 
colonies,  that  appeals  were  to  members  of  the 
privy  counsel,  and  others,  in  consequence  of  treaties 
and  domestic  arrangements.  But,  he  says  'the  orig- 
inal court  to  which  this  question  is  permitted  m 
England,  is  the  court  of  admiralty,'  without  any 
distinction  as  to  the  nature  of  its  powers,  whether 
instance  or  prize,  military  or  civil.  In  book  8, 
p.  108,  he  mentions  the  exclusive  and  undisturbea 
jurisdiction  of  the  courts  of  admiralty,  in  cases  of 

Erize ;  and  that  court  determines,  not  according  to 
iritlsh  laws  or  practice,  but  'according  to  the  law 
of  nations.'  Should  I  confine  my  attention  merely 
to  the  Inquiry  whether  this  could  be  classed  under 
the  description  of  a  'civil  cause,'  I  should  think 
there  were  grounds  to  support  the  idea  of  Its  being 
comprehended.  In  the  case  of  Acheson  d  Everett, 
iCowp.  382,)  some  light  Is  thrown  on  this  view  of 
the  subject,  because  it  appears  that  a  civil  suit 
may,  in  substance,  but  not  in  form,  partake  of  crim- 
inal ingredients.  So,  by  parity  of  reason,  mav  a 
civil  cause  of  admiralty  and  maritime  Jurisdiction, 
be  mixed  with,  or  grounded  on,  transactions  of  a 
military  nature.  But  I  do  not  think  it  necessary 
merely  to  fix  this  point.  What  is,  perhaps,  of  most 
consequence,  is  to  ascertain  the  intention  of  Con- 
sn*e8S  in  distributing  a  power,  clearly  in  them,  to 
their  Judiciary  departments.  And  what  was  said  by 
one  of  the  advocates  for  the  libellant,  strikes  me  as 
being  Just  and  proper,  viz.,  that  the  construction 
should  be  made,  from  a  consideration  of  all  the 
laws  on  the  subject,  in  pari  materia.  The  court 
shall  also  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  Jurisdiction, 
including,'  ft  c. ;  that  is,  being  invested  with  crim- 
inal powers  in  certain  cases,  it  shall  also  have  civil 
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18*1     2.  rrbat  the  ease  of  the  lihellant  was 
▼oid  of  merit. 

1.  If  the  proceedinff  is  not  against  the  prize 
itself,  nor  the  proceed  of  the  sale  of  the  prize, 
nor  against  the  persons  of  the  captors,  a  prize 
eourtlias  no  jurisdiction.  No  case  can  be  pro- 
duced, where  a  prize  court  has  taken  jurisdic- 
tion merely  against  the  persons  of  the  owners 
of  the  capturing  vessel.  It  is  even  doubted 
whether  a  court  of  admiralty  could  entertain  a 
suit  agaipst  the  proceeds  in  the  hands  of  the 
ag^t  of  the  captors.  "Proceedings  upon  prize 
are  proceedings  in  rem;  and  it  is  presumed  that 
the  body  and  substance  of  the  thing  is  in  the 
country  which  has  to  exercise  the  jurisdiction." 
1  Rob.  Amer.  ed.  119,  The  Flad  Oyen, 

The  jurisdiction  of  a  court  of  vice-admiralty 
extends  only  to  things  brought  within  its  au- 
thority.   3  Rob.  53,  The  Oarel  and  Magdalena. 

liie  sentence  of  the  court  of  appeals  required 
the  court  of  admiralty  of  New  Jersey  to  cause 
restitution  to  be  made.  If  the  former  sentence 
in  New  Jersey  is  complete,  it  is  a  bar  to  a  sub- 
sequent suit.  If  it  is  not  complete,  but  is  still 
pending,  it  is  equally  a  bar.  3  Bac  Abr.  653; 
Prec  in  Chan.  579. 

2.  As  to  the  question  of  merits.  Upon  this 
subject  the  case  of  The  Mentor,  1  Rob.  151-153, 
is  in  point.  This  also  is  an  antiquated  claim, 
and  not  prosecuted  against  the  actual  wrong- 
doer, but  against  persons  who  were  not  present 
at  the  act  complained  of.    Besides,  there  was 

grobable  cause,  and,  therefore,  no  damages  can 
e  given.  1  Rob.  82,  The  Betsey.  The  sloop 
had  sailed  under  a  British  convoy;  this  was  a 
strong  ground  of  suspicion,  and,  added  to  the 
false  account  of  her  destination,  her  want  of 

Sapers,  and  the  destruction  of  papers,  was  suf- 
cient  ground  to  excuse  from  damages  and 
costs.  3  T.  R.  332,  Smart  v.  Wolf;  1  N.  Y. 
Term  Rep.  64,  Jenka  v.  Ballet:  Doug.  581,  Ber- 
nardi  v,  Motteuw;  1  Marshall,  317.  The  sen- 
tence of  the  court  of  admiralty  of  New  Jersey 
is  of  itself  conclusive  evidence  of  probable 
cause.  1  Wills.  232,  Reynolds  v.  Kennedy, 
14*]  *The  sale  was  the  act  of  the  court,  and 
not  of  the  party. 

The  case  of  sale  under  a  distress  is  not  analo- 
gous ;  it  is  the  act  of  the  party  alone.  It  is  not 
under  the  judgment  of  a  court.  The  sale  pro- 
duced a  fund  to  which  alone  the  libellant  can 
resort.  If  a  collateral  security  be  given,  and  if 
that  be  lost  by  the  laches  of  the  palrty,  he  shall 
never  recover. 

From  the  date  of  the  reversal  of  the  decree, 
the  marshal  held  the  money  to  the  use  of  the 
present  libellant. 

The  rule  of  the  civil  law  as  to  torts  is  the 
same  with  the  rule  of  the  common  law,  actio 
personalis  moritur  cum  persona. 

The  court  stopped  Ingersoll,  on  the  same  side, 
and  said,  that  the  point  which  it  would  be  diffi- 
cult to  establish  on  the  part  of  the  libellant  is, 
that  he  would  have  been  entitled  to  any  remedy 
against  the  present  appellees,  even  on  the  very 
day  after  the  sentence  of  the  court  of  appeals. 

Lewis,  in  reply. 

The  sentence  of  the  court  of  appeals  is  con- 
clusive evidence  of  the  falsity  of  the  original 
libel,  and  that  the  capture  was  tortious. 

That  the  present  libellant  is  entitled  to  relief, 
in  some  form  and  in  some  court,  cannot  be 
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questioned.  It  is  not  a  case  of  common  law 
jurisdiction,  and  there  is  no  state  court  of  ad- 
miralty in  New  Jersey.  If  any  court  has  juris- 
diction, it  must  be  a  district  court  of  the 
United  States. 
Two  questions  arise  in  the  cause. 

1.  Is  the  libel  filed  in  the  proper  court?  and, 

2.  To  what  extent  is  the  libellant  entitled  to 
relief? 

*1.  A  neutral  is  entitled  to  restitution;  [*15 
and  if  the  captor  will  not  proceed  against  the 
pronerty  in  a  reasonable  time,  the  owner  may 
libel  the  captors,  and  pray  that  they  may  pro- 
ceed to  adjudication,  or  restore  the  property. 
The  captured  property  must  be  considered  as 
in  the  power  and  possession  of  the  captors. 
The  sale  makes  no  difference,  unless  made  by 
consent,  or  becaue  the  proper^  was  perishable, 
or  imder  some  act  of  Congress  or  other  statute 
law. 

The  British  statutes  require  that  the  cap- 
tured property  should  be  taken  into  the  custody 
of  certain  officers  of  the  government,  or  of  the 
court,  and  thereby  might  be  considered  as  in 
the  custody  of  the  law;  but  Congress  had  no 
such  officers;  the  custody  remained  with  the 
captors  until  trial  and  acquittal  or  condemna- 
tion. Resolve  of  Congress  of  27th  of  Novem- 
ber, 1774.  If  it  had  been  a  sentence  of  acquit- 
tal, a  writ  of  restitution  would  have  issued.  A 
mandate  would  have  been  vain,  unless  the 
court  had  power  to  execute  the  sentence. 

Johnson,  J.,  inquired  of  Mr.  Lewis  whether 
in  his  practice  he  had  known  any  instance  in 
which,  upon  filing  a  libel,  a  warrant  has  not 
issued  to  take  the  captured  property  into  the 
custody  of  the  marshal. 

Marshall,  Oh.  J.  It  is  certainly  important 
to  ascertain  in  whose  custody  the  propeixy  was. 
I  had  all  along  considered  it  as  in  the  custody 
of  the  law. 

Lewis.  I  have  had  an  opportunity  of  know- 
ing a  great  deal  of  the  admiralty  practice  dur- 
ing our  revolutionary  war,  beinff  concerned  in 
all  the  cases  in  Pennsylvania,  and  in  all  the  ap- 
peals from  the  state  courts.  I  do  not  know  an 
instance  in  which  such  a  warrant  has  issued. 
But  the  records  of*the  court  of  appeals  are  in 
the  office  of  the  derk  of  this  court.  In  this 
very  case  there  was  no  such  warrant. 

Livingston,  J.  It  appears  that  the  sale  was 
made  by  the  marshal  under  the  order  of  the 
court.  Must  we  not  presume  that  the  court 
knew  and  did  its  dul^;  and  that  the  goods  were 
in  a  perishing  condition? 

•Lewis.  If  the  general  practice  was  not  ['IS 
to  issue  such  a  warrant,  but  to  suffer  the  prop- 
erty to  remain  in  the  hands  of  the  captors,  and 
no  warrant  appears  in  this  record,  which  ought 
to  be  presumed  to  contain  all  the  proceedings  in 
the  case,  the  presumption  is,  that  no  such  war- 
rant ever  was  issued;  especially  if  such  war- 
rant was  not  rendered  necessary  by  the  law. 

There  was  no  writ  or  warrant  of  sale  from 
the  court  to  the  marshal.  The  order  of  sale  is 
embodied  in  the  final  decree  itself.  It  was 
made  before  the  appeal,  and  while  the  court 
had  the  power  to  make  such  an  order. 

But  the  appeal  suspended  both  the  power  to 
condemn  and  the  power  to  sell.  The  appeal 
suspends  the  sentence  as  to  every  purpose  what- 
soever, unless  the  power  of  sale  after  appeal  be 
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given  by  express  law,  or  unless  the  goods  are  in 
a  perishing  condition. 

The  law  of  New  Jersey  which  constituted 
the  court,  does  not  relate  to  the  case  of  appeal, 
and  the  act  of  16th  December,  1781,  was  made 
to  remedy  this  defect,  but  that  was  made  three 
▼ears  after  the  sale.  Jn  2  Roll.  Abr.  233,  I,  it 
is  said,  that  if  "after  sentence,  the  party  ap- 
peal, the  sentence  is  altogether  suspended  dur- 
ing the  appeal.''  And  Wood,  in  his  Institutes, 
p.  526,  says,  "All  acts  done  after  the  appeal,  in 
prejudice  of  the  appellant^  are  to  be  reversed." 
In  2  Browne's  Civil  Law,  437,  it  is  said  that  an 
appeal  apwd  acta  may  be  necessary  to  prevent 
the  instajit  intermeddling  of  the  adversary. 

The  same  law  is  laid  down  by  Coke,  4  Inst. 
340.  Sir  Thomas  Parker's  Rep.  70,  Foster  v, 
Cockhum,  where,  upon  argument  and  great  de- 
liberation, the  court  of  exchequer  decided,  that 
their  power  to  order  a  sale  of  the  ^oods  seized 
was  suspended  by  a  writ  of  error,  it  not  being 
sufficiently  proved  that  they  were  perishable. 

Before  trial  and  condemnation,  perishable 
articles  may  be  sold,  but  in  no  other  case,  unless 
the  power  be  given  by  statute  law.  2  Browne's 
Civil  Law,  227,  229,  446,  450.  A  special  power 
to  sell,  notwithstanding  an  appeal,  is  given  by 
the  British  prize  acts;  but  no  such  power  was 
given  to  the  admiral^  court  of  New  Jersey, 
17*]  'either  by  the  law  of  that  state  or  the  act 
of  Congress.  2  Browne's  Civil  Law,  231,  454. 
If  the  property  was  in  the  custody  of  Carson, 
he  was  Dound  by  the  sentence  of  restitution. 

As  to  the  question  whether  the  libellant  has 
any  remedy  against  the  executors  of  the  own- 
ers of  the  privateer,  we  say  that  we  claim  mere- 
ly restitution  in  specie,  or  of  the  value;  we 
claim  no  damages  for  the  tort. 

Chase,  J,  Ais  is  a  libel  grounded  upon  the 
original  wrong.  The  proceedings  of  the  court 
of  admiralty  of  New  Jersey,  and  of  the  conti- 
nental court  of  appeals,  are  brought  in  only  as 
an  exhibit.   There  is  no  new  relief  prayed  for. 

Lewis.  There  is  a  supplemental  libel,  and  the 
first  libel  prays  for  general  relief.  It  is  the  same 
prayer  as  i  the  case  of  Penhallow  v.  Doane. 
The  case  in  cJowper,  74,  shoj^s  that  the  remedy 
extends  to  executors,  where  the  estate  of  the 
testator  has  been  benefited  by  the  tort.  The 
case  of  Penhallow  v.  Doane  is  against  the  execu- 
tors of  the  owner.  The  libel  in  the  present 
case  was  drawn  from  that  precedent. 

Mabshall,  Oh.  J,  The  objection  is,  that 
the  libel  does  not  charge  that  the  property  has 
not  been  restored ;  nor  that  it  has  not  oeen  pro- 
ceeded against;  nor  that  the  sentence  of  the 
court  of  appeals  has  not  been  carried  into  ef- 
fect. 

If  these  allegations  had  been  made  in  the 
bill,  and  there  had  been  a  prayer  for  general  re- 
lief, your  argument  would  be  pertinent.  But 
the  libel  complains  only  of  the  original  tortious 
capture,  and  claims  damages. 

There  is  no  allegation  that  the  property  was 
destroyed,  or  that  a  wrongful  sale  had  been 
made. 

Livingston,  J.  It  is  strange  that  the  case  of 
Penhallow  v,  Doane  should  be  cited  by  the  ap- 
pellant. The  decision  in  that  case  is  directly 
against  him.  The  court  there  gave  relief  only 
for  the  property  which  actually  came  to  the 
hands  of  the  respondents. 
18*]  •Mabshall,  Ch,  J,,  observed,  that  in 
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the  case  cited  from  Cowper,  the  property  had 
come  to  the  hands  of  the  executor,  liie  law  of 
that  case  is  not  denied  by  this  court. 

Lewis.  This  court  is  sitting  as  a  court  of  ad- 
miralty  proceeding  according  to  the  law  of  na- 
tions. No  irregularity  of  form  ought  to  pre- 
vent us  from  obtaining  relief  according  to  tiie 
case  we  make  out. 

As  to  the  question  whether  the  district  court 
of  Pennsylvania  had  cognizance,  he  observed. 

That  if  the  property  had  been  carried  first  to> 
New  Jersey  and  tnen  to  Pennsylvania,  the  libel 
would  have  been  proper  in  Pennsylvania.  So 
where  the  libel  is  agamst  the  person,  and  he  i» 
found  in  Pennsylvania,  the  libel  must  be  filed 
there.  The  only  remedy  of  the  libellant  is  in 
the  courts  of  the  United  States,  and  the  federal 
district  court  of  New  Jersey  is  as  foreign  to  the 
state  court  of  New  Jersey,  as  the  federal  dis- 
trict court  of  Pennsylvania. 

Carson  was  bound  by  the  decree  of  the  court 
of  appeals;  and  courts  of  admiralty  proceeding 
according  to  the  law  of  nations  will  aid  each 
other  in  the  execution  of  their  sentences.  Car- 
son died  boimd  by  the  decree,  and  his  executors 
are  therefore  bound.  As  they  lived  in  Penn- 
sylvania, we  could  only  sue  them  there. 

As  to  the  extent  of  the  relief,  he  observed, 
that  the  sentence  was  for  restitution;  and  as 
that  sentence  was  passed  with  the  knowledge 
that  a  sale  had  been  made,  he  inferred  that  the 
court  of  appeals  did  not  intend  that  the  pro- 
ceeds of  the  sale  only  should  be  paid  over,  but 
that  there  should  be  an  actual  restitution  of  the 
thing  itself,  or  of  its  actual  value.  It  is  no 
answer  to  say  that  such  is  the  usual  form  of  de- 
cree in  cases  where  a  sale  has  been  made,  be- 
cause those  are  precedents  where  the  sale  has 
been  lawfully  made;  but  here  it  was  unlawful. 

Dallas,  on  the  same  side. 

*The  real  question  is,  who  shall  bear  [*1& 
the  loss  of  the  depreciation  of  the  money;  and 
this  depends  upon  the  question  in  whose  pos- 
session was  the  property  at  the  time  of  the  de- 
cree of  restitution. 

The  claimant  did  no  act^  and  was  guilty  of 
no  omission,  which  could  make  that  loss  fall 
upon  him;  but  it  was  a  loss  product  by  the 
tortious  act  of  the  captors,  and  they  are  in  law 
answerable  for  all  the  consequences. 

In  England,  formerly,  all  captures  were  con- 
sidered as  maxle  for  the  crown.  It  was  only  in 
consequence  of  the  prize  acts  and  proclama- 
tions, that  the  property  was  adjudged  to  the 
captors.  But  it  is  now  settled  that  Sie  proper- 
ty vests  in  the  captors  immediately  upon  the 
capture;  6  Rob.;^  and  the  resolves  of  the  old 
Congress  take  for  granted  the  same  principle. 
By  the  law  of  nations  the  property  is  changed 
by  the  capture,  and  the  owner  has  no  further 
power  over  it.  The  claimant  is  really  and  sub- 
stantially a  defendant  through  all  the  forms  of 
proceeding,  as  well  in  the  original  suit  as  in  the 
present.  There  was  no  assent,  on  his  part,  to 
the  sale;  no  acquiescence  in  any  act  of  the 
court  or  of  the  marshal.  The  decree  of  resti- 
tution supposes  and  implies  that  the  property 
remained  in  the  hands  of  the  captors.  The 
order  for  sale  was  made  to  carry  into  effect  the 
decree  of  condemnation,  and  for  the  purpose  of 

1. — The  case  of  the  BIsebe,  6  Eob.  173,  seems 
contra. 
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distribution,  not  for  the  preservation  of  the 
Droperty,  nor  to  hold  it  in  custody  of  the  law. 
Xo  security  was  given  by  the  captors  or  by  the 
marshal.  No  public  notice  was  given  of  the 
sale;  as  no  such  notice  was  required  by  the  order 
of  sale.  The  sale  was  made  tnirteen  days  after 
the  order  was  suspended  by  the  appeal,  and  the 
captor  was  the  purchaser. 

The  case  was  before  the  court  of  appeals 
upon  its  particular  circumstances  as  well  as 
upon  its  general  merits;  and  the  fact  of  the  sale 
after  the  appeal  must  have  been  known  to  the 
court.  Two  years  had  elapsed  since  the  origi- 
nal sentence.  A  restitution  of  the  thing  itself 
was  impossible;  and  the  form  of  the  decree  of 
reversal  must  have  been  a  matter  in  Question. 
If  the  sale  had  been  regularly  and  lawfully 
20*]  made,  the  court  of  appeals  would  "have 
taken  notice  of  it,  and  have  decreed  restora- 
tion of  the  proceeds  of  the  sale.  3  Dall.  1,02, 
115,  119,  Penhallow  v.  Doane.  It  .was  a  fact  of 
which  the  captor  might  have  availed  himself 
before  that  court. 

But  the  marshal  is  to  be  considered  merely  as 
the  agent  of  the  captor. 

The  claimant  had  no  remedy  but  against  the 
person  of  the  captor.  There  is  no  evidence  that 
the  proceeds  of  the  sale  are  anywhere  to  be 
found. 

The  original  libel  did  not  ask  for  process  to 
arrest  the  vessel,  but  merely  prayed  for  con- 
demnation. The  possession,  and  the  right  of 
possession,  were  in  the  captor.  There  was  no 
process  to  attach  the  vessel.  The  first  process 
was  a  monition  and  venire  for  the  jvltj.  The 
marshal  could  have  no  right  to  possession,  un- 
less by  virtue  of  process  of  attacnment.  There 
is  no  order  in  the  whole  proceedings  which 
takes  the  possession  from  the  captor.  After  the 
appeal  the  order  of  sale  was  a  nullity,  and  the 
sale  by  the  marshal  was  as  the  agent  of  the 
captor,  who  was  a  trustee  for  the  claimant,  and 
had  no  right  to  sell ;  and  is,  therefore,  liable  for 
all  the  consequences. 

February  11.  Mabshall,  Oh.  J.,  delivered 
the  opinion  of  the  Court. 

The  privateer  Addition,  cruising  under  a 
commission  granted  by  th«r  Congress  of  these 
United  States  during  the  war  between  this 
country  and  Great  Britain,  captured  the  sloop 
George,  brought  her  into  port  and  libelled  her 
in  the  court  of  admiralty  for  the  state  of  New 
Jersey,  where  she  was  condemned  as  lawful 
prize  by  a  sentence  rendered  on  the  31st  of  Oc- 
tober, 1778,  and  ordered  to  be  sold  by  the  mar- 
shal. From  this  sentence  Richard  D.  Jennings, 
the  owner,  prayed  an  appeal,  which,  on  the 
23d  of  December,  1780,  came  on  to  be  heard 
before  the  court  of  appeals  constituted  by  Con- 
gress, when  the  sentence  of  the  court  of  Jersey 
was  reversed,  and  restitution  of  the  vessel  and 
cargo  was  awarded.  Pending  the  appeal,  on 
the  13th  of  November,  1778,  the  order  of  sale 
21*1  *was  executed,  and  the  proceeds  of  sale 
remained  in  possession  of  the  marshal.  It  does 
not  appear  tnat  any  application  was  ever  made 
to  the  court  of  New  Jersey  to  have  execution 
of  the  decree  of  the  court  of  appeals,  and  this 
suit  is  brought  to  carry  it  into  execution,  or  on 
some  other  principle  to  recover  from  the  estate 
of  Joseph  Carson,  who  was  part  owner  of  the 
privateer  Addition,  the  value  of  the  George  and 
ner  cargo. 
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So  far  as  this  bill  seeks  to  carry  into  effect 
the  decree  of  the  23d  of  December,  1780,  there 
is  no  doubt  of  the  jurisdiction  of  the  court; 
but  the  relief  granted  can  only  be  commensu- 
rate with  that  decree.  It  is,  therefore,  all  essen- 
tial to  the  merits  of  this  cause  to  inquire  how 
far  Joseph  Carson,  the  testator  of  the  defend- 
ants, was  bound  by  the  sentence  which  this 
court  is  asked  to  carry  into  effect. 

The  words  under,  which  the  plaintiffs  claim 
are  those  which  direct  the  restoration  of  the 
George  and  her  cargo.  As  the  captors  are  not 
ordered  by  name  to  effect  this  restoration,  and 
as  the  order  bound  those  in  possession  of  the 
subject  on  which  it  must  be  construed  to  oper- 
ate, it  must  be  considered  as  affecting  those  who 
could  obey  it,  not  those  who  were  not  in  pos- 
session of  the  thing  to  be  restored,  had  no  power 
over  it,  and  were,  consequently,  unable  to  re- 
deliver it.  Had  Richard  D.  Jennings  appeared 
before  the  court  of  New  Jersey  with  his  decree 
in  his  hand,  and  demanded  its  execution,  the 
process  of  that  court  would  have  been  directed 
to  those  who  possessed  the  thing  to  be  restored, 
not  to  those  who  held  no  power  over  it,  either 
in  point  of  fact  or  law. 

This  position  appears  too  plain  to  require  the 
aid  of  precedent,  but  if  such  aid  should  be 
looked  for,  the  case  of  Doa^iie  v,  Penhallow 
unquestionably  affords  it.  In  that  case  a  de- 
cree of  reversal  and  restitution  was  satisfied  by 
directing  the  proceeds  of  the  sales  to  be  paid; 
and  even  the  judge  who  tried  the  cause  at  the 
circuit  concurred  with  his  brethren  in  reversin^^ 
his  own  judgment,  so  far  as  it  had  decreed  joint 
damages,  and  had  thereby  rendered  the  defend- 
ant liable  for  more  than  he  had  received.  The 
case  of  Doane  v.  Penhallow,  therefore,  which 
must  be  considered  as  expoimding  the  decree 
*of  the  court  of  appeals  now  under  con-  [*22 
sideration,  has  deciaed  that  Joseph  Carson  was 
bound  to  effect  restitution  by  that  decree  so  far 
only  as  he  was,  either  in  law  or  in  fact,  pos- 
sessed of  the  Gfeorge  and  her  cargo,  or  of  the 
proceeds. 

To  this  point,  therefore,  the  inquiries  of  the 
court  will  be  directed. 

In  prosecuting  them  it  will  be  necessary  u> 
ascertain  whether, 

1st.  The  George  and  her  cargo  were,  pre- 
vious to  the  sent^ce,  in  the  custody  of  the  mw, 
or  of  the  captors. 

2d.  Whether  the  court  of  admiralty,  after  an 
appeal  from  their  sentence,  possessed  the  power 
to  sell  the  vessel  and  cargo,  and  to  hold  the  pro- 
ceeds for  the  benefit  of  those  having  the  right. 

It  appears  that  the  court  of  New  Jersey, 
which  condemned  the  George  and  her  carg^o  as 
prize,  was  established  in  pursuance  of  the 
recommendation  of  Congress,  and  that  no  legis- 
lative act  had  prescribed  its  practice,  or  defined 
its  powers.  The  act  produced  in  court  was 
passed  at  a  subsequent  period,  and,  conse- 
quently, cannot  govern  the  case.  But  the  Court 
cannot  admit  the  correctness  of  the  argument 
drawn  from  this  act  by  the  counsel  for  the 
plaintiffs  in  error.  It  cannot  be  admitted  that 
an  act  defining  the  powers  and  regulating  the 
Dractice  of  a  pre-existing  court,  contains  pro- 
visions altogether  new.  The  reverse  of  this 
proposition  is  generally  true.  Such  an  act  may 
rather  be  expected  to  be  confirmatory  of  the 
practice  and  of  the  powers  really  exercised. 
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Since  we  find  a  eonrt  instituted  and  proceed- 
ing to  act  as  a  court,  without  a  law  defining  its 
Practice  or  its  powers,  we  must  suppose  it  to 
ave  exercised  its  powers  in  such  mode  as  is 
employed  by  other  courts  instituted  for  the 
object,  and  as  is  consonant  to  the  general  prin- 
ciples on  which  it  must  act. 

That  by  the  practice  of  courts  of  admiralty  a 
vessel  when  libelled  is  placed  under  the  absolute 
23*]  control  of  the  'court,  is  not  controverted; 
but  the  plaintiffs  contend  that  this  power  over 
the  subject  is  not  inherent  in  a  court  of  ad- 
miralty, but  is  given  by  statute,  and  in  support 
of  this  opinion  the  prize  acts  of  Great  Britain 
have  been  referred  to,  which  imquestionably 
contain  regulations  on  this  point.  But  the  Ck)urt 
is  not  of  opinion  that  those  acts  confer  entirely 
new  powers  on  the  courts  whose  practice  they 
regulate.  In  Browne's  Civil  and  Admiralty 
Law,  in  his  chapter  on  the  jurisdiction  of  the 
prize  courts,  it  is  expresslj^  stated  that  those 
courts  exercised  their  jurisdiction  anterior  to 
the  prize  acts,  and  the  same  opinion  is  expressed 
by  Lord  Mansfield,  in  the  case  of  Lindo  v,  Rod- 
ney, which  is  cited  by  Browne.  The  prize  acts, 
therefore,  most  probably  regulated  pre-existing 
powers  in  the  manner  best  adapted  to  the  actual 
circumstances  of  the  time. 

It  is  conceived  that  the  constitution  and  char- 
acter of  a  court  of  admiralty,  and  the  object  it 
is  to  effect,  will  throw  much  light  on  this  sub- 
ject. 

The  proceedings  of  that  court  are  in  rem,  and 
their  sentences  act  on  the  thing  itself.  They  de- 
cide who  has  the  right,  and  they  order  its  deliv- 
ery to  the  party  having  the  right.  The  libellant 
and  the  claimant  are  both  actors.  They  both 
demand  from  the  court  the  thing  in  contest.  It 
would  be  repugnant  to  the  principles  of  justice, 
and  to  the  practice  of  courte,  to  leave  the  thing 
in  possession  of  either  of  the  parties,  without 
security,  while  the  contest  is  depending.  If  the 
practice  of  a  court  of  admiralty  should  not  place 
the  thing  in  the  custody  of  its  officers,  it  would 
be  essential  to  justice  that  security  should  be  de- 
manded of  the  libellant  to  have  it  forthcoming 
to  answer  the  order  of  the  court. 

If  the  captor  should  fail  to  libel  the  captured 
vessel,  it  has  been  truly  stated  in  argiunent  that 
the  owner  may  claim  her  in  the  court  of  ad- 
miralty. How  excessively  defective  would  be 
the  practice  of  that  court,  if,  on  receiving  such  a 
claim,  it  neither  took  possession  of  the  vessel, 
nor  required  security  that  its  sentence  should  be 
performed.  Between  the  rights  of  a  claimant 
where  a  libel  is  filed  and  where  it  is  not  filed, 
24*]  no  distinction  is  perceived,  *and  the  court 
conceives  the  necessary  riesult  of  proceedings 
in  rem  to  be,  that  the  thing  in  litigation  must 
be  placed  in  the  custody  of  the  law,  and  cannot 
be  delivered  to  either  party  but  on  sufficient 
security. 

In  conformity  with  this  opinion  is  the  prac- 
tice of  the  court  of  admiralty,  not  only  when 
sitting  for  the  trial  of  prizes,  and  acting  in  con- 
formity with  the  directions  of  positive  law,  but 
when  sitting  as  an  instance  court,  and  conform- 
ing to  the  original  principles  of  a  court  of  ad- 
miralty. In  his  chapter  "on  the  practice  of  the 
instance  court,"  under  the  title  of  "proceedings 
in  rem,"  p.  397,  Browne  states  explicitlv,  that 
when  the  proceeding  is  against  a  ship,  the  pro- 
cess commences  with  a  warrant  directing  the 
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arrest  of  the  ship.  In  Browne,  405,  the  eourse 
of  proceedings  against  a  ship,  not  for  a  dd»t» 
but  to  obtain  possession,  is  stated  at  length,  and 
in  that  case^  too,  the  court  takes  possessioa  of 
the  ship. 

It  must  be  supposed  that  a  court  of  admiralty, 
having  prize  jurisdiction,  and,  consequently, 
proceeding  in  rem,  and  not  havins  its  practice 
precisely  regulated  by  law,  would  conform  to 
those  principles  which  usually  govern  courts 
proceeaing  in  rem,  and  which  seem  necessarily 
to  belong  to  the  proper  exercise  of  their  func- 
tions. If  in  proceeding  against  a  ship  to  sub- 
ject her  to  the  payment  of  a  debt,  or  to  acquire 
the  possession  of  her  on  account  of  title,  the 
regular  course  is,  that  the  court  takes  the  vessel 
into  custody  and  holds  her  for  the  party  having 
right,  the  conclusion  seems  irresistible,  that  in 
proceeding  against  a  ship  to  condemn  her  as 
prize  to  the  captor,  or  to  restore  her  to  the 
owner  who  has  been  ousted  of  his  possession,  the 
court  will  also  take  the  vessel  into  custody,  and 
hold  her  for  the  partv  having  the  right. 

This  reasoning  is  illustrated,  and  its  oorrect- 
ness  in  a  great  measure  confirmed,  bv  the  legis- 
lation of  the  United  States,  and  the  judicial 
proceedings  of  our  own  country.  By  the  judicial 
act  the  district  courts  are  also  courts  of  ad- 
miralty, and  no  law  has  regulated  their  prac- 
tice. Yet  they  proceed  according  to  the  general 
rules  of  the  admiralty,  and  a  vessel  libelled  is 
always  in  possession  of  the  law. 

*^  objection,  however,  to  the  applica-  [•25 
tion  of  this  reasoning  to  the  case  before  the 
court  is  drawn  from  the  defectiveness  of  the 
record  in  the  original  cause,  which  does  not  ex- 
hibit a  warrant  to  the  officer  to  arrest  the 
George.  The  first  step  which  appears  to  have 
been  taken  by  the  court  is  an  order  to  the  mar- 
shal to  summon  a  jury  for  the  trial  of  the  case. 

The  carelessness  with  which  the  papers  of  a 
court  created  for  the  purposes  of  the  war,  and 
which  ceased  to  exist  before  the  institution  of 
this  suit,  have  been  kept,  may  perhaps  account 
for  this  circumstance.  At  any  rate,  the  court  of 
admiralty  must  be  presumed  to  have  done  its 
duty,  and  to  have  been  in  possession  of  the 
thing  in  contest,  if  its  duty  required  that  pos- 
session. The  proceedings  furnish  reasons  for 
considering  this  as  the  fact. 

The  libel  does  not  state  the  George  to  have 
remained  in  possession  of  the  captors,  that  the 
sale  was  made  for  them,  or  by  their  means,  nor 
that  the  proceeds  came  to  their  hands.  The  an- 
swer of  the  defendants  avers  that  on  bringing 
the  George  into  port,  she  was  delivered  up  with 
all  her  papers  to  the  court  of  admiralty,  and, 
although  the  answer  is  not  testimony  in  this  re- 
spect, yet  the  nature  of  the  transaction  fur- 
nishes ample  reason  to  believe  that  this  was  the 
fact;  and  it  is  the  duty  of  the  plaintiff  to  show 
that  the  defendants  are  in  a  situation  to  be  lia- 
ble to  his  claim.  If  the  process  of  the  court  of 
admiralty  does  not  appear  regular,  this  court, 
not  sitting  to  reverse  or  affirm  their  judgment, 
h\kt  to  carry  a  decree  of  reversal  and  restoration 
into  effect,  must  suppose  the  property  to  be  in 
the  hands  of  those  in  whom  the  law  places  it, 
unless  the  contrary  appears.  The  George  and 
her  cargo,  therefore,  must  be  considered  aa 
being  in  custody  of  the  law,  unless  the  con- 
trary appears. 

If  this  conclusion  be  right,  it  follows  that  the 
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regularity  of  the  sale  is  a  <;^ue8tion  of  no  im- 
portanoe  to  the  defendants,  since  that  sale  was 
the  act  of  a  court  having  legal  possession  of  the 
thing,  and  acting  on  its  own  authority. 
26*]  *If  the  reasoning  he  incorrect,  it  then 
becomes  necessary  to  inquire, 

2.  Whether  the  court  of  New  Jersey,  after  an 
appeal  from  its  sentence,  possessed  the  power  of 
selling  the  Qeorge  and  her  cargo,  and  holding 
the  proceeds  for  the  party  having  the  right. 

That  the  British  courts  possess  this  power  is 
admitted,  but  the  plaintiffs  contend  that  it  is 
conferred  by  statute,  and  is  not  incident  to  a 
prize  court. 

That  the  power  exists  while  the  cause  is  de- 
pending in  court  seems  not  to  be  denied,  and 
indeed  may  be  proved  by  the  same  authority, 
and  ^e  same  train  of  reasoning,  which  has  al- 
ready been  used  to  show  the  right  to  take  pos- 
session of  the  thing  whenever  proceedings  are 
«n  rem,  Browne,  in  his  chapter  on  the  practice 
of  the  instance  court,  shows  its  r^^lar  course 
to  be  to  decree  a  sale  where  the  goods  are  in  a 
perishable  condition. 

The  plaintiffs  allege  that  this  power  to  decree 
ji  sale  IS  founded  on  the  possession  of  the  cause, 
but  the  court  can  perceive  no  ground  for  such, 
an  opinion.  It  is  supported  by  no  principle  of 
analogy,  and  is  repugnant  to  the  reason  and 
nature  of  the  thing. 

In  cases  only  where  the  subject  itself  is  in 
possession  of  the  court,  is  the  order  of  sale 
made.  If  it  be  d^ivered  on  security  to  either 
party,  an  order  of  sale  pending  the  cause  is  un- 
heard of  in  admiralty  proceedings.  The  motive 
assigned  for  the  order  never  is  that  the  court 
is  in  possession  of  the  cause,  but  that  the  prop- 
erty in  possession  of  the  court  is  in  a  perisnable 
state.  A  right  to  order  a  sale  is  for  the  benefit 
of  all  parties,  not  because  the  case  is  depending 
in  that  particular  court,  but  because  the  thing 
may  perish  while  in  its  custody,  and  while 
neither  party  can  enjoy  its  use. 

If,  then,  the  principle  on  which  the  power  of 
the  court  to  order  a  sale  depends,  is  not  that  the 
cause  is  depending  in  court,  but  that  perishable 
property  is  in  its  possession,  this  principle  ex- 
ists in  as  much  force  after  as  before  an  appeal. 
The  property  does  not  follow  the  appeal  into 
27*]  the  superior  *court.  It  still  remains  in 
custody  of  the  officer  of  that  court  in  which  it 
was  libelled.  The  case  of  its  preservation  is  not 
altered  by  the  appeal.  The  auty  to  preserve  it 
is  still  the  same,  and  it  would  seem  reasonable 
that  the  power  consequent  on  that  duty  would 
be  also  retained. 

On  the  principles  of  reason,  therefore,  the 
court  is  satisfied  that  the  tribunal  whose  officer 
retains  possession  of  the  thin^  retains  the  power 
of  selling  it  when  in  a  perishing  condition,  al- 
though the  cause  may  be  carried  by  appeal  to 
a  superior  court.  This  opinion  is  not  unsup- 
ported by  authority. 

In  his  chapter  on  the  practice  of  the  instance 
court,  page  405,  Browne  says,  ''If  the  ship  or 
goods  are  in  a  state  of  decay,  or  of  a  perishable 
nature,  the  court  is  used,  during  the  pendency 
of  a  suit,  or  sometimes  after  sentence,  notwith- 
standing an  appeal,  to  issue  a  commission  of 
appraisement  and  sale,  the  money  to  be  lodged 
with  the  registrar  of  the  court,  in  usum  jus 
kdbentis,^ 

This  practice  does  not  appear  to  be  estab- 
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lished  by  statute,  but  to  be  incident  to  the 
jurisdiction  of  t^6  courts  and  to  grow  out  of 
the  principles  which  form  its  law.  A  prize 
court,  not  regulated  by  particular  statute, 
would  proceed  on  the  same  principles;  at  least 
there  is  the  same  reason  for  it. 

But  there  is  in  this  case  no  distinct  order  of 
sale.  The  order  is  a  part  of  the  sentence  from 
which  an  appeal  was  prayed,  and  is,  therefore, 
^aid  to  be  suspended  with  the  residue  of  that 
sentence. 

The  proceedings  of  the  court  of  admiralty,  if 
they  are  all  before  this  court,  were  certainly 
very  irregular,  and  much  of  the  difficulty  of 
this  case  arises  from  that  cause;  but  as  this  case 
stands,  it  would  seem  entirely  tmjust  to  decree 
the  defendant  to  pay  a  heavy  sum  of  money, 
because  the  court  of  admiralty  has  done  irregu- 
larly that  which  it  had  an  unquestionable  right 
to  do. 

Since  the  court  of  admiralty  possessed  the 
power  of  making  a  distinct  order  of  sale  im- 
mediately after  the  appeal  was  entered,  and 
this,  but  for  the  depreciation,  would  ♦have  [♦28 
been  desirable  by  all,  it  is  not  unreasonable  to 
suppose  the  practice  to  have  been  to  consider 
the  appeal  as  made  from  the  condemnation, 
and  not  from  the  order  of  sale.  The  manner 
in  which  this  appeal  was  entered  affords  some 
countenance  to  this  opinion.  In  the  recital  of 
the  matter  appealed  from,  the  condemnation 
alone,  not  the  order  of  sale,  is  stated. 

The  court  will  not  consider  this  irregularity 
of  the  admiralty,  in  ordering  what  was  within 
its  power,  as  charging  the  owners  of  the  pri- 
vateer, tmder  the  decree  of  the  23d  of  December, 
1780,  with  the  amount  of  the  sales  of  the  George 
and  her  cargo,  which  in  point  of  fact  never  came 
to  their  hands,  and  over  which  they  never  pos- 
sessed a  leffal'  control,  for  the  marshal  states 
himself  to  hold  the  net  proceeds  to  the  credit 
of  the  former  owners. 

It  is,  therefore,  the  Unanimous  opinion  of  this 
court,  that  the  decree  of  the  23d  of  December, 
1780,  does  not  recjuire  that  the  restoration  and 
redelivery  which  it  orders  should  be  effected  by 
the  captors,  but  by  those  who  in  point  of  law 
and  fact  were  in  possession  either  of  the  George 
and  her  cargo,  or  of  the  money  for  which  they 
were  sold.  As  the  officer  of  the  court  of  New 
Jersey,  not  the  captors,  held  this  possession,  the 
decree  operates  upon  him,  not  upon  them. 

On  that  part  of  the  libel  in  this  case  which 
may  be  considered*  as  supplemental,  and  as 
asking  relief  in  addition  to  that  which  was 
given  by  the  decree  of  the  23d  of  December, 
1780,  the  court  deems  it  necessary  to  make  but 
a  very  few  observations. 

The  whole  argument  in  favor  of  this  part  of 
the  claim  is  founded  on  the  idea  that  the  cap- 
tors were  wrongdoers  and  are  responsible  for 
all  the  loss  which  has  been  produced  by  their 
tortious  act.  The  sentence  of  reversal  and  res- 
toration is  considered  by  the  plaintiffs  as  con- 
clusive evidence  that  they  were  wrongdoers. 

But  the  court  can  by  no  means  assent  to  this 
principle.  A  belligerent  cruiser  who,  with 
probable  cause  seizes  a  neutral  and  takes  her 
into  port  for  adjudication,  *and  proceeds  [*29 
regularly,  is  not  a  wrongdoer.  The  act  is  not 
tortious.  The  order  of  restoration  proves  that 
the  property  was  neutral,  not  that  it  was  taken 
without  probable  cause.     Indeed,  the  decree 
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of  the  court  of  appeals  is  in  this  respect  in 
favor  of  the  captors,  since  it  does  not  award 
damages  for  the  capture  and  detention,  nor 
give  costs  in  the  suit  below. 

If  we  pass  bv  the  decree,  and  examine  the 
testimony  on  which  it  was  founded,  we  cannot 
hesitate  to  admit  that  there  was  justifiable 
cause  to  seize  and  libel  the  vessel. 

Upon  the  whole  case,  then,  the  court  is 
unanimously  of  opinion,  that  the  decree  of  the 
circuit  court  ovight  to  be  affirmed. 

Sentence  affirmed. 


BHINELANDER 

V. 

THE  INSURANCE  COMPANY  OP 
PENNSYLVANIA. 


A  captare  of  a  neutral  as  prize  by  a  belligerent 
Is  a  total  loss,  and  entitles  the  insured  to  abandon. 

The  state  of  the  loss  at  the  time  of  the  offer 
to  abandon,  fixes  the  rights  of  the  parties. 


THIS  was  a  case  certified  from  the  circuit 
court  for  the  district  of  Pennsylvania,  in 
which  the  opinion  of  the  judges  of  that  court 
were  opposed  to  each  other  upon  the  question, 
whether  the  plaintiff  was  entitled  to  recover 
upon  a  case  stated,  the  material  facts  of  which 
were  as  follows: 

The  defendants  insured  12,500  dollars,  on  the 
freight  of  the  plaintiff's  American  ship  The 
Manhattan,  which  had  been  chartered  by  Min- 
turn  &.  Champlin,  for  a  voyage  from  New  York 
to  Batavia,  and  back  to  New  York.  The  freight 
was  valued  in  the  policy  at  60,000  dollars.  The 
charter  party  containea  a  covenant  that  if  any 
dispute  should  arise  between  the  plaintiff  and 
Mintum  &  Champlin  respecting  the  freight,  the 
cargo  should  not  be  detained  oy  the  plaintiff, 
30*]  provided  they  ♦should  give  good  security 
to  abide  by  the  award  of  arbitrators,  who  were 
to  be  appointed  to  settle  such  dispute.  On  her 
homeward  voyage,  on  the  10th  of  February, 
1805,  the  ship  was  taken  and  detained  on  the 
high  seas  by  a  British  armed  vessel,  and  the 


second  mate  and  21  of  the  seamen  taken  out, 
and  two  British  officers  and  15  seamen  put  an 
board,  with  orders  to  take  her  into  a  British 
port.  The  second  mate  was  put  on  board  anr 
other  vessel,  and  arrived  in  New  York  on  the 
26th  of  February,  when  he  eave  the  above  in- 
formation to  the  plaintiff,  who,  on  the  28th  of 
February,  communicated  it  by  his  letter  of 
abandonment  of  that  date,  to  the  defendants. 

The  Manhattan,  with  her  cargo,  was  carried 
into  Bermuda  on  the  12th  of  February,  and 
libeled  as  prize  of  war.  On  the  20th  of  April, 
1805,  both  vessel  and  cargo  were  acquitted. 
From  this  sentence*  so  far  as  it  respected  the 
cargo  only,  an  appeal  was  prayed,  which  does 
not  appear  to  have  been  decided;  but  on  the 
8th  of  May  the  cargo  was  delivered  to  its  own- 
ers, On  their  giving  security;  and  on  the  8th  of 
July  the  vessel  and  cargo  arrived  in  New  York; 
but  before  their  arrival,  the  defendants  having 
refused  to  give  counter  security,  so  as  to  re- 
lieve the  owners  of  the  cargo  from  the  effect  of 
the  security  which  they  had  given  upon  getting 
possession  of  their  goods,  the  plaintiff,  on  the 
6th  of  June,  1805,  after  the  vessel  was  liberated, 
brought  the  present  suit.  Upon  the  arrival  of 
the  vessel  and  cargo,  Mintum  k  Champlin  gave 
security  to  abide  the  award  of  the  arbitrators 
concerning  the  freight,  according  to  the  cove- 
nant in  the  charter  party,  and  obtained  posses- 
sion of  the  cargo. 

Hopkinson,  for  the  plaintiff,  contended, 

1.  That  there  had  been  a  total  loss  of  the 
property  insured,  occasioned  by  a  peril  within 
the  terms  of  the  policy. 

2.  That  the  abandonment  was  made  in  due 
time. 

*  Whenever  a  vessel  is  captured  by  a  [*31 
belligerent  as  prize,  whether  the  belligerent  be 
a  friend  or  an  enem^,  the  loss  is  total,  so  long 
as  the  detention  exists;  and  vests  a  complete 
right  of  abandonment.  It  is  not  the  state  of  the 
information  received,  but  the  actual  state  of  the 
fact,  which  justifies  the  abandonment,  and  gives 
the  right  to  recover  as  for  a  total  loss.  The  ves- 
sel was  actually  libeled  as  prize  at  the  time  of 
the  abandonment,  although  no  information  of 
such  libel  had  been  received  by  the  plaintiff; 
and,  therefore,  the  case  is  clearly  within  the 
doctrine  established  by  the  supreme  court  of 
Pennsylvania,  in  the  case  of  Dutilgh  v.  (hitUif, 
decided  a  few  days  ago;^  that  if  the  vessel  be 


1. — Decided  January  17th,  1807.  The  opinion  of 
Ch.  J.  Tilghman  as  published  in  the  United  States 
Gazette,  of  the  20th  of  the  same  month,  is  as  fol- 
lows I 

On*  the  24th  of  September,  1799,  the  defendant, 
Samuel  Gat  I  iff.  underwrote  seven  hundred  aud  fifty 
dollars  upon  a  policy  of  insurance  on  the  schooner 
Little  Will,  belonging  to  John  Dutilgh  and  Thomas 
lilllibridge,  for  whom  the  plaintiff  was  agent,  on 
a  voyage  at  and  from  Philadelphia  to  Havanna. 

On  the  25th  of  September.  1799,  the  Little  Will 
sailed  on  her  voyage  from  Pnlladelphia  for  Havan- 
na, and  on  the  8th  day  of  October  following  she 
was  captured  by  three  British  privateers,  and  car- 
ried into  the  port  of  Nassau,  New  Providence, 
where  she  arrived  on  the  13th  of  the  same  month. 

Upon  her  arrival  in  Nassau,  the  said  schooner 
was  libeled  in  the  admiralty  court,  and  on  the  9th 
day  of  November  following  was  regularly  acquitted ; 
and  in  the  whole  she  remained  thirty-seven  days 
at  Nassau,  during  thirty-five  of  which  she  was 
in  custody  of  the  captors ;  but  the  fact  of  her  ac- 
quittal was  not  known  to  the  plaintiff  until  after 
the  abandonment  hereafter  mentioned;  although 
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It  was  known  to  John  Dutilgh.  one  of  the  owners 
and  supercargo,  who  was  with  her  at  Nassau. 

On  the  13th  day  of  November,  the  plaintiff  wrote 
the  letter  of  abandonment,  enclosing  the  papers 
therein  referred  to,  which  was  received  by  oie  de- 
fendant the  same  day. 

On  the  20th  of  November  the  said  schooner  sailed 
from  NasBau  for  Uavanna*  where  she  arrived  on 
the  2l8t  of  the  same  month,  and  sold  her  cargo, 
except  three  boxes  plundered  at  New  Providence. 
Afterwards,  the  said  schooner  sailed  from  Havanna 
for  Philadelphia,  where  she  arrived  on  the  26th  or 
27th  of  February,  in  the  year  1800.  with  a  cargo  of 
sugars,  on  which  freight  became  due,  and  was  re- 
ceived by  Stephen  Dutilgh  for  the  benefit  of  those 
who  were  entitled  to  it ;  each  party  refusing  to  ac- 
cept her,  she  was  sold  for  wharfage,  and  the  wh<rf« 
proceeds  of  sale  applied  to  the  payment  thereof. 

The  schooner  Little  Will  was  American  property, 
as  warranted. 

The  question  for  the  court  is,  whether  the  plain- 
tiff is  entitled  to  recover  as  for  a  total  loss? 

Opinion  of  the  Court  delivered  by  W.  Tilghman, 
Oh,  J.  On  the  case  thus  stated,  the  question  sob- 
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32*]  libeled  by  the  ^captors  as  prize,  it  is 
such  a  capture  as  gives  tue  insured  a  complete 
right  to  aoandon;  and  to  recover  as  for  a  total 
loss.  Although  the  Manhattan  and  cargo 
33*]  *were  acquitted  by  the  vice-admiralty 
-court  before  the  return  of  the  writ  in  the  pres- 
•ent  case,  yet  the  acquittal,  as  to  the  cargo,  was 
34*]  suspended  by  the  appeal;  and  the  *prop- 
erty  was  not,  in  fact,  put  into  the  possession  of 
the  freighters,  until  tne^  had  given  security  to 
its  full  value,  to  return  it  to  the  captors  in  case 
35*]  the  sentence  of  acquittal  *should  be  re- 
Tersed.  As  to  them,  therefore,  the  property  was 
not  restored.  It  never  arrived  in  safety.  Its  trial 
was  still  pending,  and  if  it  should  finally  be 
•condemned,  the  freighters  would  never  be  liable 
to  the  plaintiff  for  &e  freight.  As  to  the  plain- 
tiff, therefore,  it  still  continues  a  total  loss  of 
the  freight.  He  cannot,  in  any  event,  recover 
it  from  the  freighters  until  the  appeal  is  decid- 
ed, and  if  that  decision  should  be  against  the 
latter,  his  only'  chance  would  be  in  the  hope  of 
justice  from  the  courts  of  the  captors,  who, 
upon  condemnation  of  the  cargo,  sometimes  or- 
der the  freight  to  be  paid  to  tluB  owner  of  the 
ship,  if  he  is  a  fair  neutral,  and  has  no  interest 
in  the  cargo.  Nothing  but  relieving  the  freight- 
ers from  the  security  they  had  given  for  the  car- 
go could  entitle  the  plaintiff  to  recover  against 
♦hem.  The  imderwritiers,  therefore,  were  bound 
either  to  pay  to  the  plaintiff  the  amount  they 
had  insured,  or,  by  giving  such  counter  secu- 
rity as  should  indemnify  the  freighters,  give  the 
plaintiff  a  right  of  action  against  them.  The 
latter  p&rt  of  the  alternative  the  defendants 
have  refused.  The  case  of  Da  Costa  v,  Neumham, 
2  T.  R.  407,  shov*s  that  the  underwriters  were 
bound  to  give  such  counter  security,  or  to  pay 
the  amount  insured.  The  property  never  came 
free  into  the  hands  of  the  freighters.  The  right 
of  action  depends  upon  the  facts  existing  at  the 
time  of  abandonment.  In  the  case  of  Mumford 
V.  Church,  decided  by  the  supreme  court  of 
New  York,  at  July  term,  1700,  the  assured  re- 
covered notwithstanding  a  restoration  before 
abandonment.  But  the  assured  cannot  retract 
his  abandonment,  and  it  is  not  just  that  one 
party  should  be  bound,  and  the  other  at  liberty. 
If  the  plaintiff  had  a  right  to  abandon,  the  de- 
fendants were  bound  to  accept. 

For  the  defendants,  Rawle  and  Lewis  con- 
tended, 


1.  That  there  never  was  a  total  loss;  and, 
consequently,  the  plaintiff  never  had  a  right  to 
abandon. 

*2.  That  before  the  action  was  brought,  [*36 
the  vessel  was  acquitted,  and  therefore  no  right 
of  action  existed. 

3.  That  before  the  return  of  the  writ,  the 
vessel  and  carso  had  arrived  in  safety  at  the 
port  of  destination,  and  the  freight  was  earned, 
and  that  the  plaintiff  might  recover  it  from  the 
freighters. 

4.  That  the  plaintiff  had  voluntarily  suffered 
the  cargo  to  be  delivered  without  payment  of 
the  freight,  and  had  lost  his  lien  on  the  goods 
by  his  own  folly,  and,  therefore,  had  no  right 
to  recover  from  the  underwriters. 

They  admitted  that  the  defendants  were  lia- 
ble for  a  partial  loss  to  the  amount  of  the 
charges,  expenses,  &c.,  in  consequence  of  the  cap- 
ture; but  denied  that  the  plaintiff  could  claim 
for  a  total  loss.  The  information  received  at 
the  time  of  the  offer  to  abandon  was  only  of  an 
arrest  and  detention;  which,  as  the  Manhattan 
w^  a  neutral  vessel,  must  be  presumed  to  be 
only  for  the  purpose  of  exercising  the  belliger- 
ent right  of  search;  and  such  a  detention  nas 
never  been  holden  to  give  a  right  to  abandon. 
But  a  capture  by  a  friend  differs  from  a  capture 
by  an  enemy.  Park,  66.  It  is  presumed  that 
the  courts  of  our  friend  will  do  us  justice,  and 
restore  our  property  without  delay.  Hence  no 
salvage  is  allowed  for  the  recapture  of  a  neutral 
from  the  power  of  one  of  the  belligerents,  imless 
under  rear  particular  circumstances.  If  the 
capture  of  a  neutral  be  not  followed  by  con- 
demnation, it  is  not  a  total  loss,  unless  the  voy- 
age be  wholly  broken  up.  Park,  70,  Saloucoi 
V,  Johnson.  The  right  of  search  (admitted  by 
our  treaty)  gives  a  right  to  send  the  neutral 
into  port  for  examination,  and  for  that  purpose 
the  belligerent  ^may  put  a  force  on  board,  and 
take  out  part  of  the  original  crew.  The  mere 
capture,   ordering   her   into   port,   taking  out 

gart  of  the  crew  and  putting  other  men  on 
oard,  gave  no  right  to  abandon,  and  yet  the 
abandonment  is  founded  upon  those  facts  only. 
The  defendants  were  not  obliged  to  accept  the 
abandonment.  It  ought  to  have  been  accompa- 
nied by  a  cession.  No  subsequent  event  can 
make  it  valid.  It  was  not  accepted,  and,  there- 
fore, *did  not  bind  either  party.  The  in-  [•ST 
formation  ought  to  be  such  at  the  time  of  aban- 
donment, that  the  underwriter  may  know  wheth- 


m  it  ted  to  the  court  is,  whether  the  plaintiff  is  en- 
titled to  recover  for  a  total  loss? 

In  resolving  this  qnestion,  I  shall  divide  It  into 
two  points. 

1.  Did  there  ever  exist  a  total  loss? 

2.  Supposing  that  there  once  existed  a  total  loss, 
has  any  circumstance  occurred  which  excludes  the 
plaintiif  from  recovering  for  more  than  a  par- 
tial loss? 

1.  The  case  before  us  includes  one  of  the  risks 
expressly  mentioned  in  the  policy,  a  taking  at  sea. 
But  it  has  been  objected  that  this  taking  was  not 
by  an  enemy,  and  that  when  a  belligerent  takes  a 
neutral,  it  is  to  l>e  presumed  that  the  taking  is  only 
for  the  purpose  of  searching  for  the  property  of 
his  enemy,  or  goods  contraband  of  war,  and  that 
in  the  end.  Justice  will  be  done  to  the  neutral.  To 
a  certain  extent  there  is  weight  in  this  distinction ; 
but  It  must  not  be  carried  too  far.  At  the  time 
when  the  capture  in  question  was  made,  the  United 
States  acknowledged  the  right  of  the  British  to  de- 
tain their  vessels  for  the  purpose  of  a  reasonable 
search.  The  bare  taking  of  the  vessel,  therefore, 
could  by  no  means  constitute  a  loss ;  and  if  under 
nuspiclous  circumstances  she  should  be  carried  into 
Cranch  4. 


port,  to  afford  an  opportunity  for  a  complete  in- 
vestigation, perhaps  even  that  ought  not  of  itself 
to  be  considered  as  a  total  loss.  On  this,  however, 
1  give  no  opinion.  But  when  the  captor,  having 
carried  the  vessel  into  port,  and  completed  the  ex- 
amination of  the  cargo  and  papers,  instead  of  dis- 
charging her,  proceeds  to  libel  her  as  prize,  I 
think  the  loss  is  complete.  The  property  is  no 
longer  subject  to  the  command  of  the  owner,  and 
it  is  unreasonable  that  he  should  wait  the  event 
of  Judicial  proceedings,  which  may  continue  for 
years.  The  case  of  an  embargo  is  less  strong,  be- 
cause tbere  the  confiscation  of  the  property  is  not 
intended,  and  a  temporary  interruption  of  the  voy- 
age is  all  that  in  general  is  to  be  apprehended.  Yet 
the  assured  is  not  obliged  to  wait  the  result,  but 
may  abandon  immediately  on  receipt  of  intelligence 
of  the  embargo.  Not  many  Judicial  decisions  have 
been  produced  on  the  point  in  question.  Where 
principles  are  strong,  it  is  suflScient  that  there 
have  been  no  decisions  to  the  contrary.  It  appears, 
however,  that  in  the  state  of  New  York,  the  precise 
point  has  been  determined.  In  the  case  of  Mum- 
ford  V.  Ohuroh,  decided  in  the  supreme  court  of 
New  York,  Joly  term,  1799,  tbM  assored  recovered 
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er  he  ought  to  accept  it  or  not.  He  should  he 
able  to  decide  whether  he  ought  to  undertake 
the  defense  of  the  property.  The  insured  cannot 
abandon,  unless  upon  information  of  facts  which 
show  a  total  loss.  Subsequent  events  cannot 
be  coupled  with  a  prior  offer  to  abandon.  Sup- 
pose the  insured  should  say,  I  heard  of  a  gale 
of  wind;  I  offer  to  abandon,  although  I  have 
heard  of  no  loss;  could  that  avail  him 7  In  the 
case  of  Suydarn  d  Wyokoff  v.  The  Mwrine  Inaur- 
once  Company,  1  Johns.  181,  the  supreme  court 
of  the  state  of  New  York  decided  that  the  in- 
sured cannot  avail  himself  of  a  subsequent 
event,  without  a  new  abandonment.  It  is  ad- 
mitted that  tiie  facts,  and  not  the  information, 
decide  the  right  to  abandon,  but  there  must  be 
information  of  sufficient  facts  at  the  time  of 
abandonment.  A  detention  for  examination  does 
not  necessarily  destroy  the  voyage,  or  even  ren- 


der itprobable  that  the  voyage  will  be  broken 
up.  Wnenever  the  fact  appears  that  the  voyage 
is  destroyed,  and  the  juiy  finds  the  fact  to  be 
so,  (for  it  is  not  a  matter  of  law,)  it  is  a  total 
loss.  There  is  no  printed  report  of  the  case  of 
Mumford  v.  Church,  and,  therefore,  we  cannot 
examine  its  principles.^ 

But  the  restitution  of  the  cargo,  although  on 
security,  is  a  legal  restitution.  The  freight 
never  was  in  danger.  If  it  has  been,  it  was  in 
consequence  of  facts  which  would  have  dis- 
charged the  underwriters.  If  the  voyage  was 
lawful,  freight  would  have  been  allowed,  even 


1. — Livingston,  /.  That  case  was  reversed.  In 
principle,  by  the  court  of  errors,  in  Timberly  v. 
Vhuroh.  And  the  law  now  established  by  that  case 
In  New  York  is.  that  if,  at  the  time  of  abandon- 
ment, the  property  has  been  actually  restored,  the 
abandonment  Is  invalid. 


for  a  total  loss  where  there  was  a  capture,  carry- 
Inif  Into  port,  and  libeling  by  a  British  captor,  al- 
though after  the  abandonment  the  property  was  re- 
stored. It  is  necessary  that  some  general  rule 
should  be  established;  some  Ihie  drawn  by  which 
the  assured  may  know  at  what  time  he  has  a  right 
to  abandon.  In  most  cases  the  voyage  is  extremely 
injured  by  proceedings  In  the  court  of  admiralty, 
and  the  event  is  doubtful.  For  it  cannot  be  denied, 
that  of  late  such  strange  occurrences  have  taken 
place.  In  war  and  politics,  as  have  very  much  affect- 
ed the  principles  and  practice  of  foreign  courts  of 
admiralty,  whatever  may  be  said  of  the  law  of 
nature  and  nations,  and  the  immutable  principles 
of  Justice,  we  see  very  plainly  that  the  courts  obey 
the  will  of  the  sovereign  power  of  their  country ; 
and  this  will  Iluctuates  with  the  circumstances  of 
the  times.  I  am,  therefore,  of  opinion,  that  both 
by  the  words  and  spirit  of  a  policy  of  insurance, 
the  assured  may  abandon  when  he  receives  intelli- 
gence of  the  libelling  of  his  vessel. 

2.  This  brings  me  to  the  consideration  of  the  sec- 
ond point.  Has  any  circumstance  occurred  "which 
limits  the  plaintiff  to  a  recovery  for  only  a  partial 
loss?" 

It  is  contended  that  such  an  event  has  occurred ; 
that  the  vessel  was  acquitted  by  decree  of  the  court 
of  admiralty:  that  after  acquittal  she  proceeded 
on  her  voyage,  and  that  one  of  the  owners  was  on 
the  spot,  and  knew  of  the  acquittal.  I  do  not  think 
there  Is  much  weight  in  the  circumstance  of  one 
of  the  owners  being  on  the  spot,  because  the  general 
agent  of  sll  the  owners  was  In  Philadelphia.  This 
general  agent  effected  the  Insurance,  and  conducted 
all  the  business  with  the  underwriters,  and  the 
owner  who  was  in  New  Providence  gave  him  intelli- 
gence of  what  occurred  from  time  to  time,  and  by 
no  means  Intended,  from  anything  that  appears, 
to  restrain  him  from  making  an  abandonment.  It  is 
true  that  the  vessel  proceeded  on  her  voyage  af  t<ir 
she  was  restored ;  but  It  is  not  stated,  nor  can  tho 
court  presume,  that  any  of  the  owners  acted  in  a 
manner  inconsistent  with  the  abandonment  made 
by  their  agent.  It  was  proper,  at  all  events,  to  pur- 
sue the  voyage  for  the  ocneflt  of  whoever  might  be 
Interested  in  it  This  Is  thA  usual  practice,  and  a 
practice  authorized  by  the  policy,  and  very  much 
for  the  advantage  of  the  underwriters. 

Tbe  only  difficulty  in  the  case  before  the  court 
arises  from  th^s  circumstance;  that  before  the  ac- 
tion was  brought  the  vessel  was  restored,  and  even 
at  the  t^mr  of  tbe  abandnnment  there  was  a  decree 
of  acquittal,  although  restitution  does  not  appear 
to  have  been  actually  made  till  some  days  after. 
The  counsel  for  the  defendant  have  relied  much  on 
tbe  opinion  of  Lord  Mansfield  in  the  case  of  Ham- 
ilton V.  Ilendee,  to  establish  this  principle,  that  a 
policy  of  Insurance,  being  in  its  nature  a  contract 
of  indemnity,  the  plaintiff  can  recover  no  more  than 
the  amount  of  his  actual  loss  at  the  commencement 
of  the  action.  There  Is  no  doubt  of  tbe  soundness 
of  the  principle :  I  mean  that  a  policy  Is  a  contract 
of  indemnity.  The  only  question  is,  at  what  period 
the  rights  of  the  parties  are  to  be  tested  by  this 
principle :  whether  at  the  time  of  abandonment 
or  of  the  commencement  of  the  action.  I  have  con- 
sidered attentively  the  case  of  Hamilton  v.  Mender. 
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It  must  be  obvious  to  every  one,  that  the  decision 
in  that  case  was  perfectly  right.  It  was  simply  this: 
that  a  man  shall  not  be  permitted  to  abandon  and 
recover  for  a  total  loss,  when  he  knew  at  the  time 
of  his  offer  to  abandon,  that  his  property  which 
had  been  lost  was  restored,  and  the  voyage 
very  little  injured.  But  in  reading  the  opinion  of 
Lord  Mansfield,  we  find  a  want  of  accuracy,  with 
which  that  great  man  was  seldom  chargeable.  Some- 
times it  appears  as  If  he  thought  the  period  for  fix- 
ing the  rights  of  the  insurers  and  the  insured  was 
the  commencement  of  the  suit ;  sometimes  the  time 
of  abandonment  and  sometimes  he  even  seems  to 
liave  extended  his  ideas  so  far  as  the  time  of  the 
verdict  But  finally  he  explicitly  declares,  that  he 
decides  nothlna  but  the  point  before  him.  He  seems 
to  have  felt  a  little  sore  at  the  improper  application 
of  some  general  expressions  used  by  him  in  the  case 
of  Oo88  0.  Withtra,  Anxious  to  cut  off  all  pretense 
for  doing  the  same  in  Hamilton  v.  Mendat,  he  haa 
taken  too  much  pains  to  avoid  the  possibility  of 
misrepresentation.  Uence  his  argument,  considered 
In  the  whole,  is  not  altogether  clear  and  consist- 
ent Upon  the  whole  of  this  case  of  Hamilton  9. 
Mendez,  I  think  it  most  safe  to  confine  its  author- 
ity to  the  point  actually  decided,  which  was  very 
different  from  that  we  are  now  considering.  Some 
period  must  be  fixed  for  determining  the  right  of 
tbe  parties.  To  limit  it  to  the  time  of  commencing 
the  action  would  be  of  little  service  to  the  Insurers ; 
for  the  law  being  once  so  established,  an  acHoa 
would  be  brought  in  every  instance  on  the  first  de- 
fault of  payment.  The  time  of  abandonment  seems 
the  most  natural  and  convenient  period ;  because 
the  assured  must  make  his  election  to  abandon  or 
not,  in  a  reasonable  and  short  time  after  he  hears 
of  the  loss,  and  the  property  being  transferred  by 
the  abandonment  can  never  afterwards  be  claimed 
by  the  assured.  Want  of  mutuality  Is  want  of  jus- 
tice. There  Is  no  reason  why  the  assured  should 
be  bound,  but  the  assurer  left  free  to  take  advan- 
tage of  events  subsequent  to  the  abandonment 

It  has  been  contended  by  the  plaintiff's  counsel 
that  the  right  to  abandon  would  not  have  been  af- 
fected, even  if  the  property  had  been  restored  at 
the  time  of  the  abandonment,  because  the  restltn- 
tlon  was  unknown  to  the  plaintiff.  As  to  this,  I 
give  no  opinion.  It  is  unnecessary ;  because  it  Is 
stated  that  the  vessel  remained  in  the  custody  of 
the  captors,  at  the  time  of  the  abandonment  Tbe 
defendants*  counuel  have  urged  that  this  was  tbe 
fault  of  the  captain,  or  of  one  of  the  owners,  who 
was  then  at  New  Providence,  because,  after  a  de- 
cree of  acquittal,  a  writ  of  restitution  might  have 
been  sued  out.  But  It  not  being  stated  that  there 
was  any  fault  or  negligence  in  the  captain  or 
owner,  I  do  not  think  that  the  court  can  infer  It ; 
it  being  stated  that  the  vessel  remained  in  the 
custody  of  the  captors,  we  must  presume  that  the 
custody  was  legal.  Whether  for  the  purpose  of  giv- 
ing the  captors  an  opportunity  of  entering  an  ap- 
peal, or  for  what  purpose  It  was  the  restitution  waa 
delayed,  we  are  at  a  loss  to  determine.  But  as  resti- 
tution was  not  actually  made,  and  as  the  plaintilf 
was  ignorant  even  of  the  decree  of  acquittal,  hia 
right  to  abandon  remained  unimpaired. 

Upon  t.he  whole  I  am  of  opinion  that  the  plain- 
tiff i»  entitled  to  recover  for  a  total  loss. 
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upon  enemies'  goods,  and  although  the  voyage 
was  not  ended.  Whether  the  car^o  be  oon- 
demned  or  not,  the  shipowner  is  entitled  to  his 
freight.  The  only  ground  upon  which  a  British 
court  of  admiralty  will  refuse  to  allow  freight, 
is  a  ground  which  would  also  discharge  the  tm- 
derwriters,  viz.,  that  the  shipowner  was  not  a 
fair  neutral.  1  Rob.  245  (Amer.  ed.,)  The  Co- 
penhagen;  2  Rob.  84,  The  Rebecca;  3  Rob.  88, 
38*]  The  "Race-horse;  3  Rob.  245,  The  Atlas; 
4  Rob.  279,  282,  The  Vrow  Henrica;  3  Bos.  & 
Pull.  201,  Touteng  v,  Huhhard,  It  is  onlv  a  de- 
lay in  receiving  the  freight.  If  the  plaintiff 
is  to  be  considered  as  a  fair  neutral  shipowner, 
he  must  eventually  recover  the  freight,  either 
from  Uie  owners  of  the  cargo,  or  the  captors; 
and  if  he  is  not  such  a  fair  neutral  shipowner, 
the  warranty  in  the  policy  is  falsified,  and  the 
defendants  are  not  liable.  Suppose  the  delay 
had  been  caused  by  any  of  the  other  perils  in- 
sured against,  sucn  as  a  violent  storm  driving 
the  ship  off  from  the  coast,  or  a  long  course  of 
contraiT^  winds,  &c,  the  inconvenience  to  the 
plaintiff  would  have  been  the  same,  and  yet  he 
would  have  no  right  to  abandon.  The  defendants 
did  not  undertake  that  the  voyage  should  be 
performed  in  any  given  time,  nor  to  be  liable 
for  the  wear  and  t^r  of  the  ship,  tackle,  &c.,  in 
conseouence  of  such  protractea  voyage.  The 
defendants  have  a  right  to  avail  themselves,  in 
their  defense,  of  the  veiy  evidence  produced  on 
the  trial  of  the  libel,  and  even  of  the  sentence 
of  condemnation,  if  it  proceed  upon  grounds  in- 
consistent with  the  warranty.  The  defendants 
were  not  boimd  to  give  the  counter  security; 
because  the  plaintiff's  vessel  had  been  restored 
to  him  without  security;  and  it  cannot  be  right 
that  the  defendants,  who  are  not  underwriters 
upon  the  cargo,  should  give  security  to  its  whole 
amount,  in  order  to  enable  the  plaintiff  to  re- 
cover the  freight  from  the  freighters. 

But  the  freight  was  earned,  and  the  freight- 
ers were  liable  to  the  plaintiff  before  the  de- 
fendants were  bound  to  plead.  The  vessel  and 
cargo  had  arrived,  and  the  defendants  may  now 
set  up  that  fact  as  a  defense. 

If  a  vessel,  supposed  to  be  lost,  be  abandoned 
to  the  underwriters,  and  a  suit  brought  upon  the 
policy,  but  before  plea  pleaded  the  vessel  ar- 
rive m  safety,  the  underwriters  ma^  plead  this 
fact,  or  give  it  in  evidence,  and  it  will  be  a  good 
defense.  In  Hamiilton  v.  iiendez,  2  Burr.  1214, 
Lord  Mansfield  says,  "We  give  no  opinion  how 
it  would  be  in  case  the  ship  or  goods  be  restored 
in  safety,"  "between  the  commencement  of  the 
action  and  the  verdict.**  And  in  SuUivan  v. 
Montague,  Doug.  112,  he  says,  ** actio  non  goes, 
39*]  in  every  case,  to  *the  time  of  pleading, 
not  to  the  commencement  of  the  action."  The 
declaration  is  the  beginning  of  the  action.  Co. 
Litt.  126,  a.  And  even  after  plea  pleaded, 
if  any  matter  of  defense  arise,  the  defendant 
may,  and  indeed  if  he  would  not  forever  lose 
the  benefit  of  it,  he  must,  plead  it  as  a  plea 
puis  darrein  continuance.  Yelv.  141,  Ewer  v. 
Moile, 

But  the  plaintiff  has  never  made  a  cession  to 
the  underwriters  of  his  right  to  the  freight,  and 
of  the  means  of  obtaining  it.  He  had,  by  a 
covenant  in  the  charter  party,  given  up  his  lien 
upon  the  cargo;  a  fact  unknown  to  the  defend- 
.^nts,  and  which  ought  to  have  been  disclosed. 
He  had  also,  without  the  defendants*  consent, 
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left  the  question  of  freight  to  arbitrators,  who 
have  not  yet  decided. 

Ingersoll,  in  reply. 

The  question  whether  the  cargo  shall  be  re- 
stored to  its  owners  is  still  pending  in  the  court 
of  admiralty,  and  if  the  plaintiff  had,  at  any 
time,  a  right  to  recover  the  freight  from  the 
underwriters,  that  right  still  oontmues.  On  the 
first  intelligence  of  the  capture,  the  plaintiff 
offered  to  abandon;  and,  according  to  the  true 
st^te  of  the  facts,  he  had  then  a  complete  right 
to  abandon.  Although  the  property  was  neutral, 
yet  it  was  captured  as  prize.  It  was  treated  by 
the  captors  as  enemv  property.  It  was,  in  fact, 
taken  jure  belli,  and,  therefore,  it  can  make  no 
difference,  in  principle,  whether  the  nation  of 
the  captors  be  at  peace  or  at  war  with  the  na- 
tion of  the  captured  vessel  and  cargo.  It  was 
seized  as  prize  of  war,  and  the  question  of  neu- 
trality is  still  to  be  decided.  The  delivery  of  pos- 
session, upon  security,  is  no  more  a  restitution 
of  the  cargo,  than  if  the  owners  had  purchased 
it  under  a  decree  of  condemnation.  It  has  not 
arrived  safe;  it  is  burdened  with  an  encum- 
brance  to  its  full  value.  The  circumstances 
detailed  by  the  second  mate,  in  his  first  infor- 
mation to  the  plaintiff,  clearly  showed  that  the 
seizure  was  made  of  the  property  as  prize  of 
war.  It  is  said  the  abandonment  was  made  too 
soon.     In  Fuller  v.  M'Call,  2  Dall.  219,  the 

Slaintiff  was  holden  to  be  too  late,  because  he 
id  not  abandon  upon  receipt  of  the  first  intelli- 
gence, although  tne  information  came  from  a 
^stranger.  But  here  the  information  was  [*40 
given  by  an  officer  of  the  ship,  an  eye  witness, 
and  the  vessel  was,  in  fact,  ubeled  as  prize  of 
war.  The  insured  is  bound  to  abandon  in  a 
reasonable  time  after  receiving  the  intelligence, 
so  that  the  underwriter  ma^  take  measures  to 
save  what  he  can  to  indemnify  himself;  and  no 
objection  ean  be  made  that  the  insured  aban- 
doned too  soon,  if  subsequent  information  prove 
that  he  had  then  a  right  to  abandon. 

Whether  this  be  strictly  a  capture  or  &ot,  is 
immaterial,  as  one  of  the  risks  insured  against 
is  taking  at  sea;  and  as  this  takii^  was  with 
the  view  of  seizure  as  prize,  on  sikspicion  of  its 
being  enemy  property,  it  is  within  the  principle 
of  belligerent  capture.  The  right  of  search 
gives  no  right  to  dispossess  the  owner  of  his 
vessel,  either  according  to  the  law  of  nations, 
or  to  our  treaty  with  Great  Britain.  But  if 
such  right  did  exist,  an  unreasonable  detention 
gives  a  right  to  abandon;  and  whenever  a  ves- 
sel is  libeled,  if  the  insured  means  to  claim  for 
a  total  loss,  he  ought  to  abandon,  in  order  to 
give  the  underwriters  a  right  to  defend  the 
property  in  the  court  of  admiralty.  The  in- 
sured, after  an  offer  to  abandon,  is  not  bound 
to  defend  the  property.  The  libel  was  filed 
eight  days  before  the  abandonment,  but  that 
fact  was  not  necessary  to  give  the  right  to 
abandon. 

It  has  been  said  that  the  books  furnish  no 
case  in  which  the  capture  by  a  friend  has  been 
decided  to  be  a  total  loss.  But  Marshall,  in  p. 
422  and  435,  considers  the  law  as  settled,  that 
a  capture  by  a  friend  under  pretense  of 
enemy's  goods,  must  be  considerea  as  a  cap- 
ture, because  it  is  done  as  an  act  of  hostility. 
The  uncertainty  of  the  duration  of  the  deten- 
tion puts  it  upon  the  same  principle  as  the  case 
of  an  embargo.     A  capture  is  a  total  loss, 
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although  a  oondenmation  never  takes  place.  2 
Burr.  694,  697,  Oos3  v.  Withers. 

An  actual  deed  of  cession  was  not  necessanr, 
because  the  offer  to  abandon  was  not  absolutely 
accepted.  The  offer  to  cede  the  plaintiff's 
right  was  sufficient.  The  covenant  in  the 
duirter  party*  to  relinquish  the  lien  on  the 
cargo  for  freight,  upon  other  security  being 
given,  did  not  effect  the  interests  of  the  under- 
writers. The  security  stood  in  the  place  of  the 
cargo,  and  was  abundantly  sufficient. 
41^]  ^Mabshall,  Ch,  J.,  delivered  the 
opinion  of  the  court,  as  follows: 

The  Manhattan,  a  neutral  ship,  while  prose- 
cuting the  voyage  insured,  was  captured  by  a 
belligerent  cruiser,  the  second  mate  and  twenty- 
one  of  the  hands  were  taken  out,  and  two  Brit- 
ish officers  and  fifteen  seamen  put  on  board, 
and  she  was  orderea  into  a  British  port.  The 
mate  soon  afterwards  arrived  in  the  United 
States  in  another  vessel.  On  the  26th  of 
February,  1805,  he  gave  information  of  these 
facts  to  the  owner  of  the  Manhattan,  who,  on 
the  28th  of  the  same  month,  communicated  it 
to  the  insurers,  and  offered  to  abandon  to  them. 
On  the  2d  of  April  payment  of  the  freight  was 
demanded  and  refused.  The  Manhatton  was 
carried  into  Bermuda,  and  libeled  as  prize  of 
war.  On  the  20th  of  April  in  the  same  year, 
both  vessel  and  cargo  were  acquitted.  From 
this  sentence,  so  far  as  respected  the  cargo 
only,  an  appeal  was  prayed,  which  does  not 
appear  to  have  been  aecided.  The  cargo  was 
delivered  to  the  owners  on  their  giving  secur- 
ity, and  on  the  8th  of  July  the  vessel  and  cargo 
arrived  at  the  port  of  destination.  The  imder- 
writers  having  refused  to  give  coimter  security, 
this  action  was  brought  on  the  6th  of  June, 
after  the  vessel  was  liberated,  and  before  her 
arrival  at  the  port  of  destination.  The  policy 
is  on  the  freight. 

The  question  referred  to  this  court  is,  wheth- 
er the  facts  stated  entitle  the  insured  to  recov- 
er against  the  underwriters  for  a  total  loss. 

In  examining  this  question,  the  material 
points  to  be  determined  are, 

1st.  Had  the  insured  a  right  to  abandon  when 
the  offer  was  made?  • 

2d.  Have  any  circumstances  since  occurred 
which  affect  this  right? 

These  are  important  questions  to  the  com- 
mercial interest  of  the  United  States,  and  ought 
to  be  settled  with  as  much  clearness  as  the  case 
admits. 

42*]  *It  is  universally  agreed,  that  to  con- 
stitute a  right  to  abandon,  there  must  have  ex- 
isted a  total  loss,  occasioned  by  one  of  the  per- 
ils insured  against;  but  this  total  loss  may  be 
real,  or  legal.  Where  the  loss  is  real,  a  contro- 
versy can  only  respect  the  fact;  but  the  circum- 
stances which  constitute  a  legal,  or  technical 
loss,  yet  remain,  in  many  cases,  open  for  con- 
sideration. 

It  has  been  decided  that  a  capture,  by  one 
belligerant  from  another,  constitutes,  in  the 
technical  sense  of  the  word,  a  total  loss,  and 
gives  an  immediate  right  to  the  insured  to 
abandon  to  the  insurers,  although  the  vessel 
m^  afterwards  be  recaptured  and  restored. 

It  has  also  been  decided  that  an  embargo  or 
detention  by  a  foreign  friendly  power,  consti- 
tutes a  total  loss,  and  warrants  an  immediate 
abandonment.  But  the  capture,  or  taking  at 
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sea  of  a  neutral  vessel  by  a  belligerent.  It  a 
case  on  which  the  courts  of  England  do  not 
appear  to  have  expressly  decided,  and  which 
must  depend  on  general  principles,  on  analogy, 
and  on  a  reasonable  construction  of  the  con- 
tract between  the  parties. 

A  capture  by  an  enemy  is  a  total  loss,  al- 
though the  property  be  not  changed,  because 
the  Uiking  is  with  an  intent  to  deprive  the  own- 
er of  it,  and  because  the  hope  of  recovery  is  to9 
small,  and  too  remote  to  suspend  the  right  of 
the  insured,  in  expectation  of  that  event. 

If  a  neutral  ship  be  captured  as  enemy  prop- 
erty, the  taking  is  imquestionably  with  a  design 
to  deprive  the  owner  of  it;  and  the  hope  of 
recovery  is  in  many  cases  remote,  since  it  may 
often  depend  on  an  appellate  court;  and  though 
not  equally  improbable  as  in  the  case  of  capture 
by  an  enemy,  is  not  so  certain  as  is  stated  in 
arfinunent  b^  the  counsel  for  the  defendants. 

The  distinction  between  a  capture  by  an 
enemy  and  by  a  belligerent  not  an  enemy,  has 
not  been  taken  in  the  cases  adjudged  in  Eng- 
land, so  far  as  those  cases  have  been  laid  before 
the  court,  and  the  best  general  writers  seem  to 
arrange  them  in  the  same  class.  2  Marshall, 
422,  436. 

*It  has  been  also  determined,  that  a  to-  [*43 
tal  loss  existed  in  the  case  of  an  embargo,  or  the 
detention  of  a  foreign  prince. 

In  one  case  cited  at  the  bar,  (ScUoucei  v. 
Johnson,)  the  court  of  king's  bench  determined 
that  an  illegal  arrest  at  sea  amounted  to  a  de- 
tention by  a  foreign  prince,  and  althou^  that 
case  has  since  been  overruled  in  England,  so  far 
as  it  decided  that  to  resist  a  search  did  not  jus- 
tify a  seizure,  yet  the  principle  that  an  arrcast 
at  sea  was  to  be  resolved  into  a  detention  by  a 
foreign  power,  has  not  been  denied.  Marshall, 
(435)  after  noticing  the  contrary  decisions  re- 
specting the  right  of  a  neutral  to  resist  a 
search,  adds  '^et  the  above  case  of  Saloucci  v. 
Johnson  may  nevertheless,  I  conceive,  be  con- 
sidered as  an  authority  to  prove,  that  if  a 
neutral  ship  be  unlawfully  arrested  and  de- 
tained by  a  belligerent  cruiser,  for  any  pretend- 
ed offense  against  the  law  of  nations,  this 
would  be  a  detention  of  princes." 

That  a  detention  of  a  foreign  power  by  em- 
bargo, or  otherwise,  warrants  an  abandonment, 
is  well  settled.     2  Marshall,  483. 

The  opinion  given  by  the  court  of  king's 
bench  in  the  case  of  Saloucci  v,  Johnson,  goes 
no  further  than  to  establish  that  an  unlawful 
arrest  at  s^  is  to  be  considered  as  the  detention 
of  a  foreign  prince.  Whether  the  arrest  can 
only  be  considered  as  unlawful  when  the  cause 
alleged,  if  true,  is  not  in  itself  sufficient  to 
justify  a  seizure,  or  when,  if  true,  it  would  be 
sufficient,  but  is  in  reality  contrary  to  the  fact, 
is  not  stated.  In  point  of  reason,  however,  it 
would  seem  that  when  an  arrest  is  made  at  sea 
by  a  person  acting  under  the  authority  of  a 
prince,  the  detention  is  as  much  the  detention 
of  princes  in  the  one  case  as  in  the  other. 

In  the  case  of  an  embargo,  the  detention  is 
lawful.  The  right  of  any  power  to  lay  an  em- 
bargo has  not  been  questioned.  Yet  it  is  uni- 
versally admitted,  that  an  embarco  constitutes 
a  detention  which  amounts,  at  the  time,  to  a 
total  loss,  and  warrants  an  abandonment. 

*In  what  consists  the  difference  be-  [*44 
tween  a  detention  occasioned  by  aa  embargo, 
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and  a  detention  occasioned  by  an  arrest  at  sea 
of  a  neutral  by  a  belligerent  power? 

An  embargo  is  not  laid  with  a  view  to  de- 
prive the  owner  of  his  property,  but  the  arrest 
is  made  with  that  view.  In  the  first  case, 
therefore,  the  property  detained  is  not  a  haz- 
ard; in  the  last,  it  always  is  in  hazard.  So  far 
the  claim  to  abandon  on  an  arrest  is  supported 
by  stronger  reason  that  the  claim  to  abandon 
when  detained  by  an  embargo. 

But  it  is  argued  that  the  duration  of  an  em- 
bargo has  no  definite  limitation,  while  a  neutral 
vessel  may  coimt  on  heing  instantly  discharged. 
Such  is  the  rapidity  of  proceeding  in  a  couxt  of 
admiralty,  that  its  mandate  of  restoration  is 
figuratively  said  to  be  'l)ome  on  the  wings  of 
the  wind." 

Commercial  contracts  have  but  little  connec- 
tion with  figurative  language,  and  are  seldom 
rightly  expounded  by  a  course  of  artificial 
reasoning.  Merchants  generally  regard  the  fact 
itself;  and  if  the  fact  be  attended  to,  an  embar- 
go seldom  continues  as  long  as  the  trial  of  a 
prize  cause,  where  an  appeal  is  interposed.  The 
fiistory  of  modem  Europe,  it  is  believed,  does 
not  furnish  an  instance  of  an  embar^  of  equal 
duration  with  the  question  whether  Uie  cargo  of 
the  Manhattan  be  or  be  not  lawful  prize.  The 
reasoning  of  the  books  in  the  case  of  a  capture 
1>y  an  enemy,  and  of  an  embargo,  applies  in 
terms,  but  certainly  in  reason,  to  an  arrest  by  a 
belligerent,  not  an  enemy.    2  Marshall,  483. 

The  reasoning  of  the  English  judges  in  all  the 
cases  which  have  been  read  at  bar,  and  their 
decisions  on  the  question  of  abandonment,  have 
received  the  attention  of  the  court.  To  go 
through  those  cases  would  protect  this  opinion 
to  a  length  unnecessarily  tedious.  With  respect 
to  them,  therefore,  it  will  only  be  observed, 
that  the  principles  laid  down  appear  to  be  ap- 

Slicable  to  an  arrest  as  well  as  to  a  capture,  or 
etention  of  foreign  powers ;  and  that  a  distinc- 
tion between  an  arrest  and  such  capture  or  de- 
tention has  never  been  taken. 
45*]  *The  contract  of  insurance  is  said  to  be 
a  contract  of  indemnity,  and,  therefore,  (it  is 
urged  by  the  underwriters,  and  has  been  re- 
peatedly urged  by  them,)  the  assured  can  only 
recover  according  to  the  damage  he  has  sus- 
tained. This  is  true,  and  has  uniformly  been 
admitted.  But  if  full  compensation  could  only 
be  demanded  where  there  was  an  actual  total 
loss,  an  abandonment  could  only  take  place 
where  there  was  nothing  to  abandon. 

There  are  situations  in  which  the  delay  of 
the  voyage,  the  deprivation  of  the  right  to  con- 
duct it,  produce  inconveniences  to  the  insured, 
for  the  calculation  of  which  the  law  affords, 
and  can  afford,  no  standard.  In  such  cases 
there  is,  for  the  time,  a  total  loss:  and  in  this 
«tate  of  things  the  insured  may  abandon  to  the 
underwriter,  who  stands  in  his  place,  and  to 
whom  justice  is  done,  by  enabling  him  to  re- 
ceive all  that  the  insured  might  receive.  A  cap- 
ture by  an  enemy,  and  an  embargo  by  a  foreign 
power,  are  admitted  to  be  within  this  rule,  and 
a  complete  arrest  by  a  belligerent  not  an  enemy, 
neems,  in  reason,  to  be  equally  within  it. 

It  is,  therefore,  the  imanimous  opinion  of  the 
court,  that  where,  as  in  this  case,  there  is  a 
complete  taking  at  sea  by  a  belligerent,  who 
has  taken  full  possession  of  the  vessel  as  prize, 
and  continues  that  possession  to  the  time  of  the 
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abandonment,  there  exists,  in  point  of  law,  a 
total  loss,  and  the  act  of  abandonment  vests  the 
right  to  the  thing  abandoned  in  the  underwrit- 
ers, and  the  amount  of  insurance  in  the  assured. 

2.  Have  any  circumstances  occurred  since  the 
abandonment^  which  have  converted  this  total 
into  a  partial  loss? 

Without  reviewing  the  conduct  of  the  assured 
subsequent  to  that  period,  it  will  be  sufficient 
to  observe  that  ne  luts  performed  no  act  which 
can  be  construed  into  a  relinquishment  of  the 
right  which  was  vested  in  him  by  the  offer  to 
abandon. 

It  only  remains,  then,  to  inquire  whether  the 
release  and  return  of  the  Manhattan  deprives 
the  assured  of  ♦the  right  to  resort  to  the  [♦46 
underwriters  for  a  total  loss,  which  was  given 
by  the  abandonment. 

This  point  has  never  been  decided  in  the 
courts  of  England. 

In  the  case  of  Hamilton  v,  Mendee,  Lord 
Mansfield  leaves  it  completely  imdertermined, 
whether  the  state  of  loss  at  the  time  the  aban- 
donment is  made,  or  at  the  time  of  action 
brought,  or  at  the  time  of  the  verdict  rendered, 
shall  fix  the  right  to  recover  for  a  partial  or  a 
total  loss. 

A  majority  of  the  judges  are  of  opinion  that 
the  state  of  loss  at  the  time  of  the  abandonment 
must  fix  the  rights  of  the  parties  to  recover  on 
an  action  afterwards  brought;  and  the  judge 
who  doubts  respecting  it,  is  of  opinion  that,  m 
this  case,  cotmter  security  having  been  refused 
by  the  underwriters,  the  question  of  freight  is 
yet  suspended. 

It  is  to  be  certified  to  the  circuit  court  of 
Pennsylvania,  that  in  the  ease  stated  for  the 
opinion  of  this  court,  the  plaintiff  is  entitled  to 
recover  for  a  total  loss. 
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When  both  parties  are  aliens,  the  conrts  of  tbe 
United  States  nave  not  jurisdiction. 

If  it  does  not  appear  upon  the  record  that  a  suit 
might  have  been  maintained  In  the  courts  of  the 
Uniiod  States  between  the  orlginaj  parties  to  a 
promissory  note,  no  suit  can  be'  maintained  upon 
It  lu  those  courts  by  any  subsequent  holder. 

Costs  are  not  given  upon  reversal  of  Judgment 

ERROR  to  the  circuit  court  for  the  district 
of  Georgia. 
The  action  was  brought  in  the  court  below 
by  Murray,  a  citizen  of  the  state  of  New  York, 
against  Montalet,  an  alien,  and  citizen  of  the 
French  republic,  upon  simdry  promissory  notes, 
made  by  the  deifendant  at  ♦St.  Domingo,  [^47 

Sayable  to  the  order  of  Monsieur  Garadeaux 
e  la  Caye,  whose  residence,  or  citizenship,  or 
national  character,  does  not  appear  in  the  dec- 
laration. 

It  was  su^ested  that  it  did  not  appear  by 
the  record  tnkt  a  suit  could  have  been  prose- 
cuted in  that  court  to  recover  the  contents  of 
those  notes  if  no  assignment  had  been  made, 
and  therefore  the  oouH  could  not  take  cogni- 

1. — ^Present,  Marshall,  Qiief  Justice;  Washing- 
ton, Johnson  and  Livingston,  Justices. 
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sanoe  of  the  present  case,  being  prohibited  by 
the  act  of  Congreds,  vol.  1,  p.  65,  s.  11. 

P.  B.  Key,  for  the  defendant  in  error,  stated 
that  it  app€»BU^  in  the  plea  that  the  payee  of 
thenote  was  also  an  alien,  and  subject  of  France. 
4  Dall.  8,  Turner  v.  The  Bank  of  North  America, 

The  court  was  unanimously  of  opinion  that 
the  courts  of  the  United  States  have  no  'juris- 
diction of  cases  between  aliens. 

Kev  then  suggested  that  perhaps  it  did  not 
sufficiently  appear  upon  the  record  that  the 
original  parties  to  the  notes  were  aliens. 

But  Mabshall,  Oh.  J.,  said,  that  if  it  did  not 
appear  upon  the  record  that  the  character  of 
the  original  parties  would  support  the  jurisdic- 
ti(m,  that  objection  was  equally  fatal,  under  the 
uniform  decisions  of  this  court. 

Judgment  reversed  for  want  of  jurisdiction, 
and  with  costs,  under  the  authority  of  Win- 
chester V,  Jackson,  at  last  term.  Ante,  vol.  3, 
p.  514. 

But  on  the  last  day  of  the  term,  the  court 
gave  the  following  general  directions  to  the 
clerk. 

That  in  cases  of  reversal,  costs  do  not  go  of 
course,  but  in  all  cases  of  affirmance  they  do. 
And  that  when  a  judgment  is  reversed  for  want 
of  jurisdiction*  it  must  be  without  costa. 


48»] 


•THE  UNITED  STATES 

V. 

WILLINQS  AND  FRANCIS. 


An  American  resrlstered  vessel,  In  part  trans- 
ferred by  parol  while  at  sea  to  an  American  citizen, 
and  refold  to  her  origiDal  owners  on  her  return  In- 
to port,  before  her  entry,  does  not  by  that  opera- 
tion lose  hei*  privileges  as  an  American  bottom, 
nor  become  suoject  to  foreign  duties. 


This  was  an  action  of  debt  brought  originally 
in  the  district  court  of  the  United  States  for  the 
district  of  Pennsylvania,  for  the  penalty  of  a 
bond  dated  November  16th,  1802,  conditioned 
to  pay  to  the  collector  of  the  customs,  "the  sum 
of  7,720  dollars  ^nd  41  cents,  or  the  amount  of 
the  duties  to  be  ascertained  as  due  and  arising 
on  certain  goods,"  Ac,,  ''entered  by  the  above 
bounden  Willings  &  Francis,  as  imported  in 
the  ship  Missouri,  from  Canton,  as  per  entry, 
dated  16th  November,  1802." 

The  pleadings  which  ended  in  a  general  de- 
murrer to  the  surrejoinder,  brought  into  view 
the  question,  whether  the  ship  Missouri,  at  the 
time  of  her  arrival  and  entry  from  Canton,  was 
entitled  to  the  privileges  of  a  registered  ship  of 
the  United  States;  for  if  she  was,  the  sum  men- 
tioned in  the  condition  of  the  bond  (which  had 
been  calculated  as  if  she  had  been  a  foreign 
bottom)  was  too  large  by  the  sum  of  702  dol- 
lars and  5  cents. 

The  facts  upon  which  this  question  arose, 
appear,  by  the  record,  to  be  as  follows: 

The  ship  Missouri,  when  she  sailed  from 
Philadelphia  for  Canton,  was  a  duly  registered 
ship  of  the  United  States,  owned  wholly  by 
Willings  k  Francis,  citizens  of  the  United 
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States.  While  at  sea,  and  while  the  re^^ster  of 
the  ship  was  on  board  in  possession  of  tiie  mas-, 
ter,  she  was  in  part  sold  l^  Willings  &  Francis, 
in  Philadelphia,  to  J.  Q.  Koch  and  others,  citi- 
zens of  the  United  States,  on  the  12th  of  Feb- 
ruary, 1801,  but  was  not  then  registered  anew 
by  her  former  name,  nor  was  there  an  instru- 
ment in  writing,  in  the  nature  of  a  bill  of  sale, 
recitinff  at  length  the  certificate  of  registry.  On 
the  15tn  of  November,  1802,  after  the  arrival  of 
the  ship  at  Philadelphia,  and  before  any  report 
or  entry,  Koch  and  others,  the  vendees,  made  a 

Sarol  resale  of  their  part  of  the  ship  toWillin«[s 
;  Francis,  whereby  the  whole  was  revested  in 
them.     Afterwards,  on  the  same  15th  of  No- 
vember, (it  being  the  day  of  her  arrival,)  the 
register  *was  denvered  up  by  the  master  [^49 
of  the  ship  to  the  collector  of  the  port  of  Phila- 
delphia, and  the  vessel  duly  reported  and  en- 
tered;   and  T.   W.   Francis,  one  of   the   part 
owners,  resident  at  that  port,  upon  the  entry  of 
the  ship,  offered  to  make  oaUi  that  the  register 
contained  the  names  of  all  the  persons  who  were 
then  owners  of  the  ship;  that  since  the  granting 
of  the  register  the  ship  had  been  in  part  sold  by 
Willings  &,  Francis  to  Koch  and  others,  who 
had  resold  the  same  to  Willings  &  Francis,  and 
that  no  foreigner  had  any  share  or  interest  in 
the  ship.    On  the  22d  of  December,  1802,  Wil- 
lings &  Francis  made  a  bill  of  sale  to  Koch  and 
others,  reciting  tne  register  at  length  in  due 
form  of  law,  whereupon  the  ship  was  registered 
anew  by  her  former  name  as  the  property  of 
Willings  &  Francis,  and  Koch  and  otners,  aa 
joint  owners.  On  the  7th  of  January,  1803,  Koch 
and  others,  by  a  bill  of  sale  reciting  the  roister 
at  length,  in  due  form  of  law,  resold  and  reoon- 
veyed  their  part  of  the  ship  to  Willing  &  Fran- 
cis; whereupon  the  register  was  delivered  up, 
and  the  ship  registered  anew  by  her  former 
name,  as  the  property  of  Willings  &  Frajicis. 

By  the  14th  section  of  the  act  of  Congress  of 
31st  December,  1792,  vol.  2»  p.  146,  147,  it  is 
enacted, 

"That  when  any  ship  or  vessel  which  shall 
have  been  registered  pursuant  to  this  act,  or 
the  act  hereby  in  part  repealed,  shall  in  whole 
or  in  part  be  sold  or  transferred  to  a  citizen  or 
citizens  of  the  United  States,  or  shall  be  altered 
in  form  or  burden,"  &e.,  ''in  every  such  case  the 
said  ship  or  vessel  shall  be  registered  anew,  by 
her  former  name,  according  to  the  directions 
herein  before  contained,  (otherwise  she  shaD 
cease  to  be  deemed  a  ship  or  vessel  of  the  UnitMl 
States,)  and  her  former  certificate  of  r^stry 
shall  be  delivered  up  to  the  collector,  to  whom 
application  for  such  new  registrv  shall  be  made, 
at  the  time  that  the  same  shall  be  made." 

"And  in  every  such  ease  of  sale  or  transfer, 
there  shall  be  some  instrument  of  writing,  in 
the  nature  of  a  bill  of  sale,  which  shall  recite  at 
length  the  said  certificate;  otherwise  the  said 
ship  or  vessel  shall  be  incapable  of  beinff  so 
registered  anew.  And  in  every  case  in  ^i^ch 
a  ship  or  vessel  is  hereby  required  to  be  reg- 
istered anew,  if  she  shall  not  be  so  registered 
anew,  she  shall  not  be  entitled  to  any  of  the 
privileges  or  benefits  of  a  ship  or  vessel  *of  [*50 
the  United  States.  And  further,  if  her  said 
former  certificate  of  registry  shall  not  be  deliv- 
ered up  as  aforesaid,  except  the  same  may  have 
been  lost,"  &c  "the  owner  or  owners  of  mch 
ship  or  vessel  shall  forfeit  and  pay  the  sum  of 

Cranck  ^ 


1807 


The  United  States  v.  Williitgs  and  Fbanois. 


50 


five  hundred  dollars,  to  be  recovered  with  costs 
of  suit." 

And  by  the  17th  section  it  is  enacted, 

''That  upon  the  entry  of  every  ship  or  ves- 
sel of  the  united  States  from  any  foreign  port 
or  place,  if  the  same  shall  be  at  the  port  or  place 
at  which  the  owner  or  any  of  the  part  owners 
reside,  such  owner  or  part  owners  shall  make 
oath  or  affirmation  that  the  register  of  such 
ship  or  vessel  contains  the  name  or  names  of  all 
the  persons  who  are  then  owners  of  the  said 
ship  or  vessel;  or  if  any  part  of  such  ship  or 
vessel  has  been  sold  or  transferred  since  the 
granting  of  such  register,  that  such  is  the  case, 
and  that  no  foreign  subject  or  citizen  hath,  to 
the  best  of  his  knowledge  and  belief,  any  share, 
by  way  of  trust,  confid^ice,  or  otherwise,  in 
such  ship  or  vessel." 

"And  if  the  owner,"  &c,  "shall  refuse  to 
swear  or  affirm  as  aforesaid,  such  ship  or  ves- 
sel shall  not  be  entitled  to  the  privileges  of  a 
ship  or  vessel  of  the  United  States." 

The  judgment  of  the  district  court,  upon  the 
demurrer,  was  in  favor  of  the  United  States, 
but  it  was  reversed  upon  a  writ  of  error  in  the 
drcuit  court,  and  the  united  States  brought  the 
case  up,  by  writ  of  error,  to  this  court. 

Rodney,  (Attorney  Greneral,)  for  the  plain- 
tiffs in  error,  cited  4  Dall.  28,  Pries  tman  v. 
United  States,  and  1  Bos.  &  Pull.  263,  267,  to 
show  the  great  decree  of  strictness  with  which 
the  revenue  laws  had  been  construed,  both  in 
this  country  and  England. 

He  contended  that  the  word  "when,"  (in  the 
14th  section  of  the  act,)  means  at  that  time, 
viz.,  when  the  ship  shall  be  sold,  she  shall  be 
registered  anew.  She  was  sold  on  the  12th  of 
F^ruary,  1801,  and  ought  then  to  have  been 
registered  anew,  but  was  not.  The  consequence, 
51*]  according  *to  the  act,  is,  that  from  that 
time  she  ceas^  to  be  deemed  a  ship  or  vessel 
of  the  United  States. 

The  want  of  a  new  register  did  not  annul  the 
sale;  nor  was  it  vacated  by  the  want  of  an  in- 
strument of  writing  in  the  nature  of  a  bill  of 
sale,  reciting  at  lei^h  the  certificate  of  regis- 
trv.  But  the  want  of  such  an  instrument  was 
a  bar  to  the  obtaining  a  new  register,  and  a  sale 
without  a  new  register  causes  a  forfeiture  of 
all  her  privileges  as  a  ship  or  vessel  of  the 
United  States. 

The  impossibility  of  delivering  up  the  old 
register  while  it  was  at  sea,  so  as  to  obtain  a 
new  register,  is  no  excuse  for  the  defendant's 
neglect  to  comply  with  that  part  of  the  act 
which  renuires  an  instrument  in  writing,  in  the 
nature  ot  a  bill  of  sale,  which  shall  recite  at 
length  the  certificate  of  the  registry;  because 
the  registry  is  a  matter  of  record,  and  a  copy 
might  have  been  had  to  insert  in  the  bill  of 
sale.    3  T.  R.  406,  Bolston  v,  Hibhert, 

Lewis,  contra. 

The  letter  and  the  spirit  of  the  act  are  in  fa- 
vor of  the  defendants.  It  is  a  general  rule  of 
law  that  every  act  which  creat^  a  penalty  or 
forfeiture,  is  to  be  construed  strictly  against 
the  United   States. 

The  forfeiture  of  the  privileges  of  a  ship  of 
the  United  States  is  a  very  heavy  penalty,  and 
although  this  penalty  is  inserted  in  a  revenue 
law,  yet  that  can  make  no  difference  in  the  rule 
of  construction. 

The  construction  contended  for  by  the  United 
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States  would  put  it  in  the  power  of  the  owner 
of  the  vessel  to  subject  the  owner  of  the  goods 
to  this  penalty  without  any  fault  of  his  own. 
This  could  not  have  been  the  intention  of  the 
legislature  in  the  case  of  a  sale  from  one  citizen 
of  the  United  States  to  another,  when  they  have 
taken  care  in  the  16th  section  to  provide,  that 
where  there  are  several  citizens  of  the  United 
States  part  owners  of  a  vessel,  and  one  of  them 
sells  his  share  to  an  alien,  it  shall  not  forfeit 
the  shares  of  the  other  citizens  of  the  United 
States,  who  were  ignorant  of  such  transfer. 

*The  act  for  registering  vessels  was  in-  [*52 
tended  to  protect  American  ship-owners,  and 
American  navigation,  by  giving  tnem  exclusive 
privileges.  The  true  construction,  therefore,  of 
the  act  must  be  that  which  will  best  carry  the 
intention  into  effect.  But  if  the  opposite  con- 
struction prevail,  no  person  will  dare  to  freight 
the  vessel,  or  to  become  a  part  owner,  lest  he 
subject  himself  to  the  caprice  of  the  other  own- 
ers, and  after  calculating  the  probable  event  of 
his  adventure  upon  the  expectation  of  paying 
only  domestic  duties,  he  find  himself  defeated 
by  an  unforseen  imposition  of  foreign  duties, 
to  the  utter  ruin  of  his  enterprise. 

But  the  great  question  is,  wnen  is  she  to  be 
registered  anew?  The  words  of  the  act  are, 
"That  when  any  ship"  "shall  be  sold,"  "in 
every  such  case  the  said  ship"  "shall  be  regis- 
tered anew,"  "and  her  former  certificate  of  reg- 
istry shall  be  delivered  up  to  the  collector,  So 
whom  application  for  sucn  new  registi^  shall 
be  made,  at  the  time  ^at  the  same  shall  be 
made."  "And  in  every  such  case  of  sale  or 
transfer,  there  shall  be  some  instrument  of 
writing,  in  the  nature  of  a  bill  of  sale,  which 
shall  recite  at  length  the  said  certificate,  other- 
wise the  said  ship  or  vessel  shall  be  incapable 
of  being  so  r^stered  anew."  "And  in  every 
case  in  which  a  ship  or  vessel  is  hereby  re- 
quired to  be  registered  anew,  if  she  shall  not  be 
so  registered  anew,  she  shall  not  be  entitled  to 
any  of  the  privileges  or  benefits  of  a  ship  or  ves- 
sel of  the  United  States." 

The  whole  tenor  of  this  section  shows  that 
she  is  not  to  be  registered  anew  until  her  re- 
turn. The  law  reauires  that  the  register  should 
be  on  board  the  ship  while  at  sea,  and  no  new 
register  can  be  granted  until  the  old  one  is  de- 
livered up,  whi<m  cannot  be  until  the  vessel  re- 
turnQ  to  port.  The  only  effect  of  the  want  of  a 
bill  of  sale  in  writing  is  to  prevent  the  issuing 
of  a  new  register ;  until,  therefore,  a  new  regis- 
ter can  be  applied  for,  and  the  old  register 
given  up,  no  bill  of  sale  in  writing  is  necessary. 

The  only  use  of  a  bill  of  sale  in  writing,  and 
of  the  oath  required  by  the  17th  section,  is  to 
ascertain,  at  the  time  of  entry,  whether  any 
foreigners  are  interested,  so  *as  to  give  ["SS 
the  exclusive  privileges  to  American  citizens 
only.  While  the  vessel  is  at  sea  there  is  no 
use  in  giving  new  evidence  of  her  American 
character.  It  is  only  at  her  return  and  entry 
that  it  becomes  necessary  to  discriminate. 

A  bill  of  sale  in  writing  is  necessary,  but  is 
not  of  itself  sufficient  to  obtain  a  new  register. 
It  must  also  be  accompanied  by  an  actual  deliv- 
ering up  of  the  old  register;  and  until  the  lat- 
ter can  be  done,  the  former  is  useless. 

The  law  did  not  intend  to  prevent  the  sale  of 
a  vessel  at  sea,  and  as  the  transfer  cannot  be 
complete  until  her  return,  it  is  not  necessarv 
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that  even  the  bill  of  sale  in  writing  should  be 
made  until  her  return.  Indeed,  the  act,  by 
requiring  that  the  certificate  of  registry  should 
be  redt^  at  length  in  the  bill  of  sale,  and  by 
requiring  also  that  the  certificate  itself  should 
remain  on  board  the  vessel  while  at  sea,  strong- 
ly implies  that  the  bill  of  sale  in  writing  can  be 
made  only  while  the  vessel  is  in  port.  Both  the 
sale  and  resale,  by  parol,  are  aomitted  by  the 
pleadings  to  be  valid  and  effectual  in  passing 
and  repassing  the  property,  so  that  Willings  £ 
Francis,  at  "Uie  time  of  the  entry  of  the  ship, 
could  safely  take  the  oath  required  by  the  17  th 
section;  and  it  is  evident  that  that  oath  con- 
tains an  averment  of  all  the  facts  necessary  to 
entitle  the  ship  to  the  privileges  of  a  vessel  of 
the  United  States,  at  tne  time  of  entry,  if  she 
had  been  before  duly  registered  as  such.  This  is 
apparent  by  comparing  the  17th  section  with 
the  1st,  which  declares  that  vessels  registered 
pursuant  to  the  act  shall  be  entitled  to  the  priv- 
il^es  of  vessels  of  the  United  States,  so  long  as 
they  shall  continue  to  be  wholly  owned  and 
commanded  by  citizens  of  the  United  States. 

The  oath  in  the  17th  section  is,  that  the  reg- 
ister contains  the  names  of  all  the  persons  who 
are  then  owners  of  the  ship ;  or,  if  any  part  has 
been  sold  or  transferred  since  the  granting  the 
register,  that  such  is  the  case ;  and  that  no  for- 
eign subject  or  citizen  hath,  to  the  best  of  his 
knowledge  and  belief,  any  share,  by  way  of 
trust,  confidence,  or  otherwise,  in  such  ship  or 
vessel.  And  the  section  provides,  that  if  the 
54*]  owner  shall  refuse  to  take  *such  oath,  the 
vessel  shall  not  be  entitled  to  the  privileges  of  a 
vessel  of  the  United  States,  which  strongly  im- 
plies, that  if  the  owner  does  not  refuse,  but 
offers  (as  in  the  present  case)  to  take  the  oath, 
the  vessel  shall  be  entitled  to  those  privileges. 

Again,  the  oath  in  the  17th  section  shows 
that  the  owner  is  not  boimd  to  give  notice  of 
the  sale,  till  the  vessel  has  arrived  and  is  about 
to  be  entered. 

The  whole  argument  on  the  part  of  the  Unit- 
ed States  ia  built  upon  a  particular  construc- 
tion, or  meaning,  applied  to  the  word  ''when," 
in  the  beginning  of  the  14th  section.  It  is  said 
that  "when"  means  at  that  time..  But  this  is 
not  the  only  meaning  of  the  word.  It  is  often 
used  for  if,  or  in  case.  And  in  this  sense  it  is 
used  in  that  section;  and  in  the  same  sentence 
the  idea  intended  to  be  expressed  by  the  word 
"when"  is  repeated  and  explained  by  the  ex- 
pression "in  every  such  case."  The  words  are 
not  "when  any  ship  shall  be  sold,"  "she  shall 
be  registered  anew;"  but,  "when  any  ship  shall 
be  sold,"  "in  every  such  case"  "she  shall  be 
registered  anew,"  thereby  excluding  the  idea 
that  the  registering  anew  was  to  be  at  the 
moment  of  sale,  and  negativing  the  construction 
which  might  otherwise  be  raised  upon  the  equi- 
vocal meaning  of  the  word  "when." 

The  7th  section  of  the  act  provides,  that  if 
the  vessel  shall  be  transferred  while  at  sea,  the 
master  shall,  within  eight  days  after  his  arrival 
within  any  district  of  the  United  States,  deliver 
up  the  certificate  of  registry  to  ^e  collector  of 
such  district;  and  the  14th  section  shows  that 
no  new  register  can  be  had  until  the  old  one  is 
delivered  up.  By  the  11th  section,  if  the  vessel 
shall  arrive  in  a  district  other  than  that  in 
which  the  new  owner  usually  resides,  she  may 
obtain  a  temporary  register,  which  shall  he 
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given  up  on  her  arrival  at  the  port  to  whieli  she 
belongs.  By  no  clause  of  the  act  is  it  required 
that  notice  of  sale  should  be  given  to  any  officer 
of  government,  until  the  vessel  arrives  in  port^ 
and  is  about  to  be  entered  at  the  custom  house. 

The  words  of  the  14th  section  are  in  the  fu- 
ture tense.  If  she  shall  not  be  r^stered  anew, 
she  shall  cease  to  be  deemed  a  ship  or  vessel 
of  the  United  States. 

*The  whole  tenor  and  spirit  of  the  act  [*55 
show  that  none  of  the  forms  are  to  be  complied 
with  while  the  vessel  is  at  sea. 

February  14.  Mabshaix,  CK  J.,  delivered 
the  opinion  of  the  court.^ 

The  single  question  in  this  case  is,  whether 
an  American  registered  vessel,  in  part  traiw- 
ferred  by  parol  while  at  sea  to  an  American 
citizen,  ana  resold  to  the  original  owners  on  her 
return  into  port>  before  her  entry,  does  by  tiiat 
operation  lose  her  privileges  as  an  American 
bottom,  and  become  subject  to  foreign  dutk». 

This  question  depends  on  the  "Act  concern- 
ing the  registering  and  recording  of  ships  and 
vessels,"  and  more  particularly  on  the  14th  and 
17th  sections  of  that  act. 

In  construing  the  14th  section,  much  depends 
on  the  true  l^slative  meaning  of  the  word 
"when."  The  plaintiffs  in  error  contend  that 
it  designates  the  precise  time  when  a  particular 
act  must  be  performed  in  order  to  save  a  for- 
feiture; the  defendante  insist  that  it  describes 
the  occurrence  which  shall  render  that  partieu- 
lar  act  necessary.  That  the  term  may  be  used, 
and,  either  in  law  or  in  common  parlance,  is 
frequently  used,  in  the  one  or  the  otner  of  these 
senses,  cannot  be  controverted;  and,  of  course, 
the  context  must  decide  in  which  sense  it  is 
used  in  the  law  under  consideration. 

The  particular  act  te  be  performed  in  order 
to  save  the  forfeiture  of  the  American  charac- 
ter, and  the  privile^ofes  attached  to  it»  is  the 
obteining  a  new  register;  and  the  first  inquiry 
is,  whether  this  new  register  must  be  obtained 
at  the  time  of  transfer,  or  at  some  other  conven- 
ient time  on  the  event  of  a  transfer. 

This  would  seem  te  the  court  scarcely  to 
admit  of  a  doubt.  It  has  been  correctly  argued 
that  the  precise  *time  te  register  the  ves-  {*56 
sel  anew  cannot  be  prescribed  by  the  word 
"when,"  because  the  direction  does  not  follow 
that  word  in  the  sentence  so  as  te  be  limited  by 
it  with  respect  te  time.  It  is  not  said  that 
when  a  registered  Teasel  shall  be  transferred  or 
altered,  she  shall  obtein  a  new  raster  or  cease 
te  be  an  American  vessel,  but  the  continuity  of 
the  sentence  is  broken  bv  interposing  the  words 
"in  every  such  case,"  thereby  clearly  making 
the  forfeiture  te  depend  on  the  failure  to  regis- 
ter on  the  event  described,  not  on  the  failure  to 
register  at  the  precise  time  when  the  event  de- 
scribed occurs. 

This  observation  also  applies  te  a  subsequent 
part  of  the  section,  where  the  forfeiture  is  re- 
peated, and  depends  on  the  failure  to  register, 
not  on  the  failure  to  register  at  the  precise 
time  of  transfer. 

But  this  construction,  which  is  the  fair  and 
natural  exposition  of  the  words  themselves,  is 
rendered  still  more  obviously  necessary  by  the 
nature  of  the  case,  and  by  the  context. 

1. — ^Present,  Marshall,  Chief  Juatiee;  Washlngw 
ton,  Johnson  and  LlTingston,  Ju8tioea. 
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No  man  will  contend  that  the  transfer  or  tlie 
diaiiige  in  a  veasely  and  the  obtaining  a  new 
register,  are  to  be  simultaneons.    The  one  must 

S recede  the  other,  and  nnless  the  transfer,  or 
^e  repairs  and  alterations  of  the  hulk  or  rig- 
ffing  are  in  all  eases  to  be  made  in  the  office 
nrom  whidi  the  new  register  is  to  be  obtained, 
a  reasonable  intenral  l^tween  these  acts  must 
be  allowed.  This  reasonable  interval  will  depend 
«o  the  nature  of  the  case. 

When  must  a  new  register  be  obtained  for  a 
vessel  which  has  been  altered  or  partially  trans- 
ferred to  a  citizen  while  at  sea!  The  act  an- 
swers, at  the  time  of  delivering  up  her  former 
certificate  of  registry.  And  when  can  this  for- 
mer certificate  be  delivered  up?  Certainly  not 
till  the  return  of  the  vessel,  for  the  certificate 
is  a  paper  necessary  to  the  vessel,,  and  is  there- 
fore, always  retained  on  board  while  at  sea. 

This  construction  is  really  so  obvious  and  in- 
evitable, that  the  endeavor  to  make  it  more 
clear  would  seem  to  be  a  total  misapplication 
57*]  of  time.  *The  question,  at  what  time  the 
new  register  is  to  be  obtained,  and  at  what  time 
the  ve^el  shall  be  affected  by  the  failure  to  ob- 
tain it,  is  susceptible  of  rather  more  doubt. 
There  is  no  impossibility  in  obtaining  a  new 
register  b^ore  entry,  and  the  necessity  of  do- 
ing so  must  depend  upon  the  words  of  the  act, 
and  upon  the  nature  of  the  case. 

It  is  obvious  that  on  her  arrival  in  port,  the 
Missouri  was  an  American  vessel,  and  her  car- 
go, when  imported  into  the  United  States,  was 
uMe  to  the  duties  imposed  on  American,  not 
on  foreign  bottoms.  This  is  the  clear  conse- 
quence of  establishing  that  a  new  register  was 
not  reauired  before  the  arrival  of  the  vessel. 

If,  then,  the  cargo  when  imported  was  liable 
only  to  tiie  duties  on  goods  imported  in  an 
American  bottom,  it  would  certainly  require 
plain  words  to  charge  them,  <m  any  subsequent 
failure,  with  higher  duties. 

If  the  words  of  the  section  be  examined,  they 
are,  as  has  been  stated  at  the  bar,  prospective, 
not  retrospective.  They  operate  on  future,  not 
on  past  transactions.  'The  vessel  shall  be  reg- 
istered anew,  otherwise  she  shall  cease  to  be 
deemed  a  ship  or  vessel  of  the  United  States." 
liiat  is,  she  shall  cease  after  the  lapse  of  the 
time  when  she  ought  to  have  been  registered 
anew.  But  b^ore  that  time  had  elapsed,  she 
had,  as  an  American  vessel,  actually  imported 
a  cargo  whose  liability  to  duties  had  com- 
menced. 

So  in  the  subsequent  clause:  ''And  in  every 
case  in  which  a  ship  or  vessel  is  hereby  re- 
quired to  be  registered  anew,  if  she  shall  not  be 
so  registered  anew,  she  shall  not  be  entitled  to 
any  of  the  privil^es  or  benefits  of  a  ship  or 
vessel  of  the  UnitSi  States."  That  is,  her  fu- 
ture earnings  shall  not  be  attended  with  the  ad- 
vantages annexed  to  American  bottoms. 

This  construction  derives  some  corroboration 
from  the  17th  section.  This  section  provides 
for  the  oath  which  is  to  be  taken  by  an  owner 
on  the  entry  of  an  American  vessel.  "That  up- 
on the  entry  of  every  ship,"  Ac. 
58*]  •If  upon  the  entry  the  owner  shall  re- 
fuse to  take  this  oath,  the  vessel  loses  the  privi- 
leges of  an  American  bottom.  If  he  takes  it, 
and  the  oath  discloses  no  fact  which  has  alreachr 
forfeited  those  privil^^es,  she  retains  them.  It 
is  observable,  tnat  in  order  to  retain  them  she  is 
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not  re<]uired  to  take  out  a  new  register  if  an 
alienation  has  been  made,  and  tliis  strengthens 
the  idea  that  if  such  an  alienation  be  not  in  it- 
self a  forfeiture,  a  new  register  cannot  be  requi- 
site so  far  as  respects  the  voyage  already  con- 
cluded. 

In  the  case  of  alienation  to  a  foreigner,  the 
privileges  of  an  American  bottom  are  ipso  fcLcto 
forfeited;  but  in  ^e  case  of  an  alienation  to  a 
citizen  tiiey  are  not  forfeited  imtil  after  she 
ought  to  have  been  registered  anew,  and  the 
oaui  which  entitles  her  to  enter  as  an  American 
bottom  does  npt  require  such  new  register. 

But  it  has  been  argued  that  the  omission  to 
execute  a  bill  of  sale  in  writing  at  the  time  of 
sale  is  in  itself  a  forfeiture  of  the  American 
character. 

The  words  of  the  act  are,  "And  in  every  such 
case  of  sale  or  transfer,"  &c 

These  words  attach  to  the  omission  the  pen- 
alty which  the  law  annexes  to  i^  and  no  other 
can  be  inflicted.  This  is  not  that  the  vessel 
shall  lose  her  American  character,  but  that  she 
shall  be  incapable  of  being  registered  anew. 
The  bill  of  sale,  therefore,  can  only  be  required 
when  the  new  register  is  to  be  obtained,  and  if 
it  be  then  produced,  the  new  register  cannot  be 
refused. 

An  opinion  has  already  been  indicated,  that 
in  the  case  of  a  transfer  or  alienation  at  sea,  a 
new  register  is  not  necessary  to  protect  from 
alien  duties  the  vessel  which  arrives,  and  the 
cargo  which  was  actually  imported  while  the 
old  register  was  in  full  force.  But  it  is  the 
opinion  of  the  court  that  in  the  case  under  con- 
sideration no  new  register  was  requisite. 

The  new  raster  must  be  in  everything  but 
its  date  a  precise  copy  of  the  old  one.  The  oath 
to  be  administered  on  the  entry  could  be  truly 
and  fairly  taken.  The  •names  of  all  the  [•SO 
persons  who  were  at  the  time  owners  of  the 
vessel  were  in  the  old  register.  The  interme- 
diate alienation  and  repurchase  of  part  of  the 
vessel  had  worked  no  forfeiture,  and  had  cre- 
ated no  necessity  for  a  new  register.  The  par- 
ties to  whom  the  alienation  had  been  made,  not 
having  property  in  the  vessel  at  the  time  of 
entry,  could  not  have  taken  the  oath  prescribed 
by  law,  which  is  in  the  present  tense,  and  re- 
fers to  the  actual  state  of  the  propertv  at  the 
time  of  entry;  nor  could  a  new  register  have 
issued  to  them,  in  order  to  be  delivered  up  for 
the  purpose  of  making  out  another  register  for 
the  original  owners,  who  had  become  the  pres- 
ent owners,  without  departing  from  the  truth 
of  the  case,  because  the  register  also  speaks  in 
the  present  tense,  and  must  recite  the  names  of 
those  who  are  tl^  real  owners  at  its  date.  Any 
new  register  which  could  have  issued  must  have 
been,  except  in  date;  a  duplicate  of  the  old  one, 
and  must  have  been  perfectly  useless.  Suppose 
the  ship  had  been  altered  in  a  foreign  port,  but 
before  her  arrival  and  entry  had  resumed  the 
form  and  dimensions  mentioned  in  her  old  regis- 
ter, would  it  be  pretended  that  a  new  register 
was  necessary?  What  would  such  new  register 
be  but  a  copy  of  the  old  one?  It  is  believed 
that  in  such  a  case  it  would  not  be  suspected 
that  any  forfeiture  of  the  old  register,  or  any 
necessity  for  a  new  one,  was  produced,  and  be- 
tween the  two  cases  there  appears  to  be  no  dif- 
ference made  by  the  letter  or  the  spirit  of  the 
act. 
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The  court  is,  therefore,  unanimously  of  opin- 
ion, that  the  sentence  of  the  circuit  court  be 
affirmed. 

Judgment  affirmed. 
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•ONEALB  V.  LONa. 


If  a  bond  be  executed  by  O.  at  a  surety  for  S.  to 
obtain  an  appeal  from  the  Judgment  of  a  Justice  of 
peace  In  MarylaDd,  and  the  bond  is  rejected  by  the 
justice,  and  afterwards,  without  the  Icnowledge  of 
O.  the  name  of  W.  bo  luterllned  as  an  obligor  who 
executes  tbe  bond,  and  the  Justice  then  accepts  it, 
it  is  Yoid  as  to  O. 


ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  in  Washington,  in  an  ac- 
tion of  debt  upon  four  joint  and  several  bonds, 
signed  and  sealed  by  Marr  Sweeny,  as  princi- 
pal, and  William  Oneale,  I.  T.  Frost  and  Lund 
Washington,  as  sureties,  conditioned  that  she 
should  prosecute  her  appeal  upon  four  several 
judgments  rendered  against  her  by  a  justice  of 
peace  in  Maryland.     William  Oneale,  the  de- 
fendant below,  pleaded  non  est  fcLOtum,  and 
upon  the  trial  of  that  issue  took  a  bill  of  excep- 
tions, because  the  court  below  (two  judges  only 
being  present,  and  divided  in  opinion)  did  not, 
at  his  request,  instruct  the  jurj^,  ''that  if  they 
should  be  satisfied  by  the  evidence  that  the 
bonds   were   signed,    sealed   and   delivered   by 
Mary  Sweeny,  as  principal,  and  I.  T.  Fros^ 
and  the  defendant  as  her  sureties,  and  were 
afterwards  presented  to  C.  C.  (the  justice  who 
had  rendered  the  judgments) 'for  his  approba- 
tion and  acceptance  of  the  securities,  and  were 
by  him  refused  and  rejected,  and  after  such  re- 
jection were    interlined,  without  the    license, 
privity  and  knowledge  of  the  defendant,  by  in- 
serting the  name  of  Lund  Washington,  as  a  co- 
obligor,  who  on  the  succeeding  day,  without  the 
privity,  knowledge  and  consent  of  the  defend- 
ant,   signed,  sealed  and    delivered  the    bonds, 
which  were  afterwards  approved  of  by  the  jus- 
tice, that  then  such  interlineation  and  execu- 
tion of  said  bonds,  by  Lund  Washington,  ren- 
dered them  void  as  to  the  defendant^  and  the 
plaintiff  cannot  recover  in  this  suit." 

By  the  act  of  Maryland,  1701,  e.  68,  ■•  5,  no 
execution  upon  a  judgment  of  a  justice  of  peace 
shall  be  stayed  by  an  appeal,  unless  the  person 
appealing,  or  some  other  in  his  behalf,  "shall, 
immediately  upon  making  such  appeal,  enter 
into  bond,  with  sufficient  sureties,  such  as  the 
justice  by  whom  judgment  shall  be  given  shall 
approve  of,  in  double  the  sum  recovered,  with 
condition,"  &c 

61*]     ♦?.  B.  Key,  for  the  plaintiff  in  error, 
contended  that  the  deeds  were  void. 

1st.  By  reason  of  the  interlineation. 

2d.  By  the  rejection  of  them  by  the  magis- 
trate. 

1.  The  alteration  of  the  deeds  by  the  inter- 
lineation was  in  a  matter  essential;  it  made 
them  the  deeds  of  four,  when  they  were  only 
the  deeds  of  three  persons. 

It  is  immaterial  whether  the  alteration  is  for 
the  benefit  of  the  obli|?or;  the  only  question  is, 
whether  it  sabstantially  v«ry  the  deeda.  Esp. 
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K.  P.  223,  224;  Cro.  Eliz.  626,  627,  MarkhMn 
V.  Gonaston;  Moore,  28  pi.  89;  Shep.  Touch.  68. 
2.  After  the  rejection  of  the  bonds  by  the 
justice,  they  could  never  be  set  up  again,  with- 
out a  new  delivery  by  the  defendant.  5  Co.  19, 
b,  Whelpdale*a  Case,  The  justice  was  substi- 
tuted by  the  law  for  the  obligee,  and  his  rejec- 
tion is  equally  fatal  as  if  the  bonds  had  been 
tendered  to,  and  refused  bv,  the  obligee  himself. 
Shep.  Touch.  70.  It  might  have  been  that  the 
defendant  held  a  counter  security,  which  he 
released  upon  the  rejection  of  the  bond. 
Mason,  contra,  contended. 
That  the  interlink tion  was  not  material; 
and  being  made  by  a  third  person  without  the 
privity  of  the  obligee,  did  not  vacate  the  deeds, 
especially  as  it  was  for  the  benefit  of  the  de- 
fendant. 11  Co.  27,  Henry  Pigofs  Case;  Esp. 
N.  P.  224,  Shep.  Touch.  68. 

They  were  not  less  the  deeds  of  the  defend- 
ant, because  they  became  also  the  deeds  of  an- 
other. This  is  in  the  nature  of  a  judicial  pro- 
ceeding, and  not  a  mere  matter  of  contract  be- 
tween man  and  man.  It  is  a  security  required 
by  law  in  a  civil  action.  It  does  not  appear 
that  the  defendant  was  present  when  the  bonds 
were  rejected. 

It  is  to  be  presumed  that  he  intrusted  Mrs. 
Sweeny,  the  principal,  to  deliver  them  for  him, 
and  she  had  a  *  right  to  redeliver  them  in  [*6S 
his  name  after  the  interlineation. 

If  the  defendant  had  given  up  any  counter 
security,  it  was  his  own  folly  so  to  do  until  his 
name  had  been  erased  from  the  bonds. 

February  14.  Mabshall,  Ch,  J.,  delivered 
the  opinion  of  the  court,  that  there  was  error 
in  this,  that  the  court  below  did  not  instruct 
the  jury  as  prayed  by  the  defendant.  He  ob- 
served, that  the  judges  did  not  all  agree  upon 
the  same  grounds,  some  being  of  opinion  tnat 
the  bonds  were  void,  by  reason  of  the  interline- 
ation, and  others  that  they  were  vacated  by  the 
rejection  of  them  by  the  magistrate,  and  could 
not  be  set  up  again  without  a  new  delivery. 
Judgment  reversed,  with  oosts. 


SMITH  AND  OTHERS 

V, 

CARRINGTON  AND  OTHERa 

A  witness  Interested  to  diminish  certain  admitted 
items  in  the  plaintiff'p  ncn^^^r>t.  is  still  a  competent 
witness  to  disprove  other  items. 

The  defendant  having  read  a  letter  from  the 
plaintiff's  agent,  in  answer  to  a  letter  from  himself, 
cannot  give  in  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  copy  by  a  witness. 

Au  exception  may  be  taken  to  the  opinion  of  the 
Judge  in  his  charge  to  the  Jury. 

The  court  Is  bound  to  give  an  opinion  to  the  Jory 
on  a  question  of  law,  upon  request;  if  it  be  pertinent 
to  the  issue;  but  not  If  It  involve  a  question  of 
fact. 

ERROR  to  the  circuit  court  for  the  district 
of  Rhode  Island. 
This  was  an  action  of  assumpsit  brought  by 
the  plaintiffs  in  error,  subjects  of  Hamburgh, 
to  recover  the  balance  due  upon  an  account  cur- 
rent, the  debit  side  of  which  consisted  principal- 
ly of  the  following  charges,  viz.,  insurance  mad^ 
in  Hamburgh  on  th«  defendants'  ship  AbintiU 
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from  the  United  States  to  Hamburgh^  and  on 
the  ship  and  cargo  from  Hamburgh  to  the  Ha- 
vanna,  and  on  an  intended  voyage  back  from 
the  Hayanna  to  Hamburgh;  adyances  made  to 
the  defendants  to  make  up  a  cargo  to  the  Ha- 
vanna;  bills  of  exchange  accepted  and  paid; 
cash  advanced,  and  commissions,  charges  and 
interest. 

ea*]  *The  credit  side  consisted  ehiefly  of  the 
proceeds  of  the  freight  of  the  ship,  and  of 
sundry  articles  of  merchandise;  remittances  by 
bills  of  exchange;  the  sales  of  the  ship,  (she 
liaying  been  condemned  and  sold  in  London  by 
virtue  of  a  bottomry  bond  given  by  the  defend- 
ants to  the  plaintiffs,)  and  of  five  per  cent,  of 
the  premium  of  insurance  on  the  intended 
return  voyage  from  the  Havanna  to  Hamburgh, 
the  same  having  been  returned  by  the  under- 
writers to  the  maintiffs,  in  consequence  of  the 
ship  having  finished  her  voyage  in  the  United 
States,  instead  of  returning  to  Hamburgh. 

At  the  trial  below  the  plaintiffs  took  a  bill  of 
exceptions,  which  stated, 

Ist.  That  the  defendants  offered  as  a  witness 
one  Peleg  Remington,  who  had  become  jointly 
and  severally  boimd  with  the  defendant,  Gar- 
ringtoii,  in  a  bottomry  or  respondentia  bond  to 
the  plaintiffs,  in  the  sum  of  31,050  dollars,  con- 
ditioned to  pay  to  the  plaintiffs  that  sum,  on 
the  return  of  the  ship  to  Hamburgh,  the  same 
being  the  amount  advanced  by  the  plaintiffs  to 
the  defendants  in  Hamburgh ;  and  that  the  ship 
should  so  return;  for  which  advance,  with 
other  demands,  this  action  was  brought.  To 
the  admission  of  which  witness  the  plaintiffs 
objected,  contending  that  he  was  interested  to 
diminish  the  balance  due  from  the  defendants 
to  the  plaintiffs.  But  the  defendants  insisted 
he  was  a  competent  witness  as  to  all  the  items 
of  the  accoimt,  except  the  advances  for  which 
ha  was  bound,  particularly  with  respect  to  a 
charge  of  13,718  dollars  and  56  cents,  for  pre- 
mium of  insurance  on  the  intended  return  voy- 
age from  the  Havanna  to  Hamburgh,  and  which 
voyage  the  defendants  contended  was  never 
begun,  and,  therefore,  they  ought  not  to  be 
charged  with  that  premium;  and  especially  as 
the  defendants  had  expressly  waived  all  objec- 
tions to  every  other  part  of  the  plaintiffs'  ac- 
count. Whereupon  the  said  witness  was  suf- 
fered by  the  court  to  testify  as  to  the  charge  of 
that  premium  only.  The  bill  of  exceptions 
states  it  as  admitted,  that  by  the  law  of  Ham- 
burgh, the  imderwriters  are  not  bound  to  return 
the  premium  upon  a  change  of  the  voyage,  im- 
less  that  change  be  notified  before  the  vessel 
sails. 

64*]  *2d.  That  the  defendants  offered  in  evi- 
dence a  paper,  purporting  to  be  a  copy  of  a  letter 
from  the  defendant,  Carrington,  to  Smith  & 
Ridgeway,  of  Philadelphia,  the  correspondents 
of  tne  plaintiffs;  and  a  letter  from  Smith  & 
Ridgeway  to  Carrington,  purporting  to  be  an 
answer  thereunto;  but  gave  no  proof  that  the 
said  copy  of  Carrington's  letter  was  a  true  copy 
of  the  original,  but  it  was  not  denied  to  be  in 
his  hand-writing,  and  it  was  proved  that  he  was 
in  Canton,  and  not  in  the  United  States  at  the 
time  of  trial,  and  had  been  in  Canton  for  two 
years  before,  but  had  been  corresponded  with 
on  the  subject  of  this  action  since  its  commence- 
ment. Whereupon  the  court  permitted  the  copy 
and  the  letter  to  go  in  evidence  to  the  jury, 
Cranch  4. 


3d.  The  plaintiffs,  after  stating  in  the  bill  of  " 
exceptions,  and  referring  to  all  the  testimony 
and  other  evidence  in  the  case,  but  not  stating 
distinctly  the  material  facts  which  they  sup- 
posed to  be  the  result  of  that  testimony  and 
evidence,  and  on  which  their  praver  was  foimd- 
ed,  prayed  the  court  to  declare  their  opinion  to 
the  jury  whether,  if  the  plaintiffs  had  actually 
paid  the  premium  to  the  underwriters,  before 
notice  of  the  change  of  the  destination  of  the 
ship,  they  had  a  right,  "under  the  circum- 
stances of  the  case,"  U>  recover  the  same  of  the 
defendants^  But  the  court  refused  to  deliver 
an  opinion  particularly  thereon. 

4th.  The  bill  of  exceptions  further  stated, 
that  the  court,  prior  to  the  request  last  men- 
tioned, declared  to  the  jury  that  "the  case 
wholly  turned  upon  the  point  whether  or  not 
the  defendants  had  given  due  and  seasonable 
notice  of  the  change  of  the  destination  of  said 
ship.  That  it  was  a  question  proper  for  the  jury 
to  decide,  whether  such  due  and  seasonable  no- 
tice had  been  given,  and  that  if  they  were  of 
opinion  that  it  had  been  so  given,  on  considering 
the  whole  of  the  evidence,  they  ought  not  to 
allow  the  plaintiffs'  said  charge  for  the  said  pre- 
mium; and  with  that  direction  left  the  same 
to  the  jury;  and  the  jury  aforesaid  then  and 
there  gave  their  verdict  for  the  plaintiffs,  for 
the  sum  of  13,677  dollars  and  8  cents  only,  and 
disallowed  the  said  charge  and  demand  of  the 
plaintiffs  for  the  said  premium  *of  insur-  [*65 
ance,  except  one-half  per  cent.,  which  the  jury 
allowed.*'- 

The  errors  assigned  by  the  plaintiffs  in  error 
were, 

Ist.  That  the  court  admitted  Remington  to 
testify  to  the  point,  and  under  the  circum- 
stances mentioned  in  the  bill  of  teceptions. 

2d.  That  the  court  admitted  the  writing  pur- 
porting to  be  a  copy  of  a  letter  from  the  defend- 
ant, Carrington,  to  Smith  &  Ridgeway,  and  a 
writing  purporting  to  be  a  letter  from  Smith  & 
Ridgeway  to  the  said  Carrington,  to  be  read  in 
evidence,  as  stated  in  the  bill  of  exceptions. 

3d.  That  the  court  directed  the  jury  that  the 
case  turned  wholly  upon  the  point  whether  due 
and  seasonable  notice  had  been  given  by  the 
defendants  of  the  change  of  the  voyage,  as 
stated  in  the  bill  of  exceptions;  and  that  this 
was  wholly  a  question  of  fact,  which  it  was 
their  exclusive  province  to  determine. 

4th.  That  the  court  refused  to  direct  the 
jury,  in  case  it  was  fully  proved  to  their  satis- 
faction, that  the  plaintiffs  had  paid  the  pre- 
mium in  question  previous  to  any  notice  or  in- 
formation whatever  of  the  change  of  the  voyage, 
as  stated  in  the  bill  of  exceptions,  that  they 
were  entitled  to  recover  of  the  defendants. 

Robbins,  for  the  plaintiffs  in  error,  contended, 

1st.  That  the  imderwriters,  under  the  law  of 
Hamburgh,  had  a  right  to  retain  the  premium; 
and, 

2d.  That  whether  they  had  or  not,  the  plain- 
tiffs having  received  the  defendants'  orders  to 
insure,  and  having  actually  done  it,  and  paid 
the  premium  before  those  orders  were  counter- 
manded, had  a  right  to  recover  it  bade  from  the 
defendants. 

1.  That  the  underwriters  had  a  right  to  re- 
tain the  premium  even  under  the  Exiglish  law, 
because  the  risk  had  commenced.  It  was  to 
begin  from  the  shore.    But  *the  Ham-  [*66 
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burgh  law  beinff  admitted,  and  no  evidence 
being  given  that  ^e  change  of  voyage  was 
notified  to  the  underwriters  before  the  ship 
sailed,  the  question  is  too  plain  to  require  argu- 
ment. 

2.  But  whether  the  underwriters  were  liable 
to  refund  or  not,  the  plaintiffs  have  a  ri^ht  to 
recover  from  the  defendants  what  they  paid  for 
premium  under  the  existing  orders  of  the  de- 
fendants. 

If  the  underwriters  are  liable  to  refund,  the 
plaintiffs  are  not  boimd  to  resort  to  them.  That 
IS  the  duty  of  the  defendants. 

The  money  being  paid  by  the  plaintiffs  before 
the  orders  for  insurance  were  countermanded, 
there  can  be  no  pretense  that  the  plaintiffs  are 
not  entitled  to  recover. 

3.  Remington  was  not  a  competent  witness, 
because  in  a  suit  against  him  upon  the  bond, 
he  might  show  that  the  whole  amount  for  which 
he  was  liable  had  been  paid;  which  he  could 
not  do  if  the  plaintiffs  had  a  right  to  apply  the 
credit  side  of  the  account  to  discharge  the 
money  by  them  advanced  for  the  premium. 
He  was,  therefore,  directly  interested  in  the 
event  of  the  suit. 

4.  There  was  no  proof  that  the  paper  offered 
as  a  copy  of  the  defendant  Carrington's  letter 
to  Smith  &  Ridgewajr  was  a  copy  of  the  origi- 
nal, and,  therefore,  it  ought  not  to  have  been 
received,  nor  was  there  any  evidence  offered  of 
the  hand-writing  of  Smith  k  Ridgeway  to  the 
paper  purporting  to  be  a  letter  from  them. 

The  opinion  of  the  court  that  reasonable 
notice  was  wholly  a  question  of  fact,  was  errone- 
ous. We  contend  that  in  all  mercantile  cases, 
reasonable  notice  is  a  question  of  law.  1  T.  B. 
167,  Tinddll  v.  Brown. 

The  court  did  not  say  of  what  or  to  whom 
notice  was  to  be  given. 

But  the  imderwriters  were  not  bound  to  re- 
fund without  proof  as  well  as  notice. 
67*]     •Ingersoll,  contra. 

1.  As  to  the  competency  of  Remington.  A 
witness  cannot  be  excluded  if  he  is  competent 
to  answer  any  question.  3  T.  R.  27,  Bent  v. 
Baker,  If  the  suit  had  been  brought  only  for 
the  premium  of  insurance,  his  competency 
would  have  been  imquestionable.  Shall  it  be 
in  the  power  of  the  plaintiffs  to  deprive  the 
defendants  of  their  witness,  by  blending  other 
matters  of  account  in  their  action?  Surely  not. 
But  here  tM  the  other  items  of  the  plaintiffs' 
acooimt  were  expressly  admitted  by  the  de- 
fendants before  they  offered  Remington  as  a 
witness ;  and  he  was  offered  as  a  witness  to  that 
one  item  only. 

2.  As  to  the  copy  of  Carrington's  letter,  it  is 
connected  with  that  from  Smith  &  Ridgeway, 
which  the  bill  of  exceptions  states  to  be  a  letter 
from  them  to  Carrington,  purporting  to  be  in 
answer  to  Carrington's  letter  to  them.  There 
was  evidence  that  it  was  in  his  hand-writing, 
and  that  he  had  been  absent  in  China  for  two 
years,  so  that  he  could  not  have  fabricated  it 
for  the  occasion.  Where  there  is  a  connected 
correspondence,  the  whole  ought  to  go  to  the 
jury. 

In  mercantile  cases,  the  rules  of  evidence  are 
not  so  strict  as  in  other  cases.  IDall.  16,  17, 
Riohe  V,  Broadfield,  Park.  406;  2  Str.  1127, 
Russell  V.  Boehme;  8  Dall.  19,  Bingham  v, 
Oahot;  2  Dall.  384. 
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3.  As  to  the  opinion  given  and  the  opinion 
refused. 

The  question  is  not  yet  settled  whether  a  bill 
of  exceptions  will  lie  to  an  erroneous  opinion 
given  by  the  judge  in  his  charge  to  the  juiy  at 
the  trial ;  or  to  a  proper  opinion  prayed  and  re- 
fused.   3  Bl.  ConL  372. 

Mabshall^  Ch,  J,  Is  not  the  reason  why 
the  English  books  do  not  show  such  a  case, 
because,  upon  a  doubt  as  to  the  correctness  of 
the  opinion  of  the  judge  in  his  diarge  to  the 
jury,  a  case  is  always  made,  and  a  new  trial 
moved  for,  on  the  groimd  of  misdirection? 

Ingersoll.  If  the  court  had  given  an  opin- 
ion upon  the  reasonableness  of  the  notice,  it 
would  have  been  *error,  because  it  is  a  [* 68 
matter  of  fact.  But  here  the  prayer  was,  that 
the  court  should  give  an  opinion  as  to  the  fact 
of  notice,  as  well  as  to  the  reasonableness  of 
notice.  The  expression  "under  the  circum- 
stances of  the  case"  refers  the  matter  of  fact 
to  the  court.  It  calls  upon  the  court  to  say 
what  are  the  circumstances  of  the  case,  and, 
consequently,  to  decide  the  weight  of  evidence, 
and  to  infer  one  fact  from  others,  which  ia  the 
peculiar  province  of  the  jury. 

The  jury  is  certainly  to  decide  the  facts; 
whether  upon  those  facts  the  notice  is  reason- 
able, may  be  matter  of  law;  but  in  Pennsyl- 
vania, and  perhaps  in  other  states,  it  is  usual  to 
submit  the  whole  question  to  the  jury,  the  court 
ffiving  them  information  as  to  such  points  of 
law  as  have  been  decided. 

If  the  facts  are  settled,  the  court  may  give 
instruction  as  to  the  law;  but  if  the  question  of 
law  cannot  be  abstracted  from  the  question  of 
fact,  the  whole  must  be  submitted  to  the  jury. 
1  Dall.  255,  RoherUon  v.  Vogle;  2  DalL  15S, 
Bank  v.  WKnighi,  2  Dall.  195,  MaUory  «.  Kir- 
wan, 

P.  B.  Key,  in  reply. 

1.  Abandoned  the  objection  to  the  admissi- 
bility of  Remington  as  a  witness. 

2.  As  to  the  copy  of  the  defendant  Carring- 
ton's  letter. 

No  man  can  make  evidence  for  himself.  2 
Ves.  42.  A  copy  cannot  be  given  in  evidence 
until  you  have  proved  that  the  original  existed, 
and  is  lost  or  destroyed,  or  not  in  the  power  of 
the  party  to  produce;  and  then  the  copy  must 
be  proved  by  a  witness  who  compared  it  with 
the  original. 

It  does  not  appear  that  the  plaintiff  admitted 
the  paper  supposed  to  be  a  letter  from  Smith  & 
Ridgeway,  to  be  genuine,  and  simply  not  deny- 
ing is  not  admitting.  But  the  plamtiff  objected 
to  both  the  copy  and  the  letter,  as  appears  by 
the  whole  tenor  of  the  bill  of  exceptions. 

*3.  As  to  the  opinion  prayed.  [*60 

The  expression  *^all  the  circumstances  of  the 
case,"  means  all  the  circumstances  of  the  case 
stated  in  the  bill  of  exceptions,  and  the  evi- 
dence to  which  it  refers.  This  was  certainly 
proper.  It  was  not  praying  the  court  to  decide 
the  facts,  but  only  the  law  arising  upon  those 
facts.  The  court  has  a  right  to  say  that  under 
the  circumstances  of  the  case,  ^e  law  is  so. 

Mabshaix,  Ch,  J.  Does  not  that  involve  the 
verity  of  the  facts  T 

Key.  The  court  can  say  that  there  was  no 
evidence  whatever  of  notice,  and  if  so,  that  the 
plaintiff  had  a  right  to  recover.  The  question 
what  is  evidence  is  matter  of  law. 
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But  the  court  erred  in  submitting  the  whole 
question  of  reasonable  notice  to  the  jury.  The 
reasonableness  is  matter  of  law.  2  Inst.  222; 
Co.  Litt.  56,  b;  1  T.  R.  167,  and  2  T.  R.  186, 
Tindall  v.  Brown, 

February  16.  Mabshall,  OK  J.,  delivered 
the  opinion  of  the  court. 

This  case  comes  up  on  exceptions  to  certain 
opinions  given  by  the  judges  of  the  circuit 
court  of  Rhode  Island,  at  the  trial  of  the  cause 
before  them. 

The  first  exception  is  to  the  admission  of 
Peleg  Remington  as  a  witness. 

This  exception  appeared  to  be  abandoned  by 
the  counsel  in  reply,  and  is,  indeed,  so  per- 
fectly untenable,  that  the  court  will  only  ob- 
serve, that  Peleg  Remington  does  not  appear 
to  have  been  interested  in  the  event  of  the 
cause  in  which  he  deposed,  but  certainly  was 
not  interested  in  the  particular  fact  to  which  he 
was  required  to  depose,  and  was,  therefore, 
clearly  a  competent  witness. 
70*]  *The  second  exception  is  taken  to  the 
opinion  of  the  court  admitting  as  evidence  a 
jMiper  purporting  to  be  the  copy  of  a  letter 
written  by  the  defendant,  Garrington,  to  Smith 
%  Ridgeway,  of  Philadelphia,  the  correspond- 
ents of  the  plaintiffs,  and  also  a  letter  from 
Smith  ft  Ridgeway  to  the  defendant,  Garring- 
ton, purporting  to  be  an  answer  to  the  said 
letter. 

To  the  admission  of  the  letter  of  Smith  ft 
Ridgeway  no  just  objection  appears.  The  ver- 
ity of  that  letter  is  acknowledged  on  the  face 
of  the  bill  of  exceptions,  and  no  cause  is  stated 
why  it  should  not  have  been  read  to  the  jury. 
But  the  admission  of  the  copy  of  a  letter  writ- 
ten by  one  of  the  defendants  stands  upon  totally 
different  ground. 

To  introduce  into  a  cause  the  copy  of  any 
paper,  the  truth  of  that  copy  must  be  estab- 
lished, and  sufficient  reasons  for  the  non-pro- 
duction of  the  original  must  be  shown. 

If  in  this  case  the  answer  of  Smith  ft  Ridge- 
way had  authenticated  the  whole  letter  of  Car- 
rinjgton,  the  copy  of  that  letter  need  not  have 
been  offered,  since  its  whole  contents  would 
have  been  proved  by  the  answer  to  it.  If  its 
whole  contents  were  not  proved  by  the  answer, 
then  the  part  not  so  proved  was  totally  unau- 
thenticated,  and  may  have  formed  no  part  of 
the  original  letter.  In  this  case,  the  answer 
cannot  have  authenticated  the  copy,  because 
the  bill  states  that  the  defendants  gave  no  proof 
of  its  being  true.  This  copy,  therefore,  not 
being  prov^  to  be  a  true  copy,  ought  not  to 
have  gone  before  the  jury.  Into  its  importance 
or  operation  this  court  cannot  inquire.  It  was 
improper  testimony,  and  a  verdict  founded  on 
improper  testimony  cannot  stand. 

For  this  error  the  judgment  must  be  reversed, 
and  the  cause  remanded  to  the  circuit  court  of 
Rhode  Island,  to  be  again  tried. 

The  third  exception  is  taken  to  the  refusal  of 
the  court  to  give  an  opinion  on  a  question  stated 
by  the  counsel  for  the  plaintiffs.  The  difficulty 
of  deciding  on  this  exception  does  not  arise 
71*]  from  any  doubt  which  *ought  to  have 
been  produced  by  the  facts  in  the  cause,  but 
from  the  manner  in  which  the  question  was 
propounded  to  the  court. 

After  a  long  and  complex  statement  of  the 
testimony,  the  counsel  for  the  plaintifi!s  request- 
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ed  the  court  to  declare  whether,  "it  the  plain- 
tiffs had  actually  paid  the  said  premium  to  the 
underwriters,  before  any  notice  of  the  change 
of  the  destination  of  the  ship,  they  had  a  right, 
under  the  circumstances  of  the  case,  to  recover 
the  same  of  the  defendants." 

To  this  question  the  court  refused  to  give  an 
answer. 

There  can  be  no  doubt  of  the  right  of  a  party 
to  require  the  opinion  of  the  court  on  any  point 
of  law  which  is  pertinent  to  the  issue,  nor  that 
the  refusal  of  tne  court  to  give  such  opinion 
furnishes  cause  for  an  exception;  but  it  is 
equally  clear  that  the  court  cannot  be  required 
to  give  to  the  jury  an  opinion  on  the  truth  of 
testimony  in  any  case. 

Had  the  plaintiff's  counsel  been  content  with 
the  answer  of  the  court  to  the  question  of  law, 
he  would  have  been  entitled  to  that  answer; 
but  when  he  involved  facts  with  law,  and  de- 
manded the  opinion  of  the  court  on  the  force 
and  truth  of  the  testimony,  by  adding  the  words 
"under  the  circumstances  of  the  case,"  the 
question  is  so  qualified  as  to  be  essentially 
dianged;  and  although  the  court  might  with 
propriety  have  separated  the  law  from  the  fact, 
and  have  stated  the  legal  principle,  leaving  the 
fact  to  the  jury,  there  was  no  obligation  to 
make  this  discrimination,  and,  consequently, 
no  error  was  committed  in  refusing  to  answer 
the  question  propounded. 

The  record  also  exhibits  a  part  of  the  charge 
given  to  the  jury,  on  which  the  counsel  for  the 
plaintiffs  have  argued  as  if  it  composed  a  part 
of  the  bill  of  exceptions.  It  is  in  these  words: 
"And  the  said  court,  prior  to  the  request  last 
mentioned,  did  declare  and  give  their  opinion 
to  said  juiy,  that  the  case  wholly  turned  upon 
the  point  whether  or  not  the  said  defendants 
*haa  given  due  and  seasonable  notice  of  [*72 
the  change  of  the  destination  of  said  ship. 
That  it  was  a  question  proper  for  the  said  jury 
to  decide  whether  such  due  and  seasonable 
notice  had  been  given;  and  that  if  thev  were 
of  opinion  it  had  been  so  given,  on  considering 
the  whole  of  the  evidence,  they  ought  not  to 
allow  the  plaintiffs'  said  charge  for  said  pre- 
mium." 

That  a  party  has  a  right  to  except  to  a  mis- 
direction of  the  jury  contained  in  the  charge  of 
the  judge  who  tries  the  cause,  is  settled  in  this 
court.  {Ante,  vol.  2,  p.  239,  Ohuroh  v,  HuhharU) 

That  the  opinion  which  the  record  ascribes 
to  the  judge  in  this  case  is  incorrect,  unless 
some  other  part  of  the  charge  shall  have  so  ex- 
plained it  as  to  give  to  the  words  a  meaning 
different  from  that  which  is  affixed  to  them 
taken  by  themselves,  is  the  opinion  of  this 
court. 

The  judges  instructed  the  jury,  "that  the  case 
wholly  turned  upon  the  point  whether  or  not  the 
defendants  had  given  due  and  seasonable  notice 
of  the  change  of  the  destination  of  the  said 
ship,"  and  that  if  they  were  of  opinion  that  due 
and  seasonable  notice  had  been  given,  they  ought 
to  find  against  the  plaintiffs,  on  the  question  of 
their  right  to  recover  the  premium  advanced  by 
them  for  the  defendants. 

Due  and  seasonable  notice  must  have  been 
given  as  soon  after  the  destination  of  the 
vessel  was  changed  as  it  could  have  been 
given,  whether  the  premium  had  or  had  not  been 
advanced  by  the  plaintiffs  before  they  received 
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it;  or  this  direction  must  have  left  it  to  the 
jury  to  determine  whether  notice  was  or  was 
not  due  and  seasonable,  although  it  might  not 
have  been  received  by  the  plaintiffs  before  they 
had  actiially  advanced  for  the  defendants  the 
sum  in  contest. 

On  the  first  exposition,  these  words  would 
amount  to  a  clear  misdirection  of  the  jury;  be- 
cause, if  the  plaintiffs  had  paid  to  the  under- 
writers, at  the  request  of  the  defendants,  the 
premium  of  insurance,  before  they  received  no- 
tice countermanding  the  directions  to  make  such 
payment,  the  right  given  by  subsequent  circum- 
73*]  stances  *to  the  insured  to  demand  its  re- 
turn from  the  underwriters,  could  not  affect  the 
claim  of  the  plaintiffs  on  the  defendants,  for 
money  fairly  advanced  by  them  for  the  use  of 
the  defendants. 

If  the  latter  construction  be  adopted,  there 
was  still  a  misdirection  on  the  part  of  the  court. 
The  judge  ought  not  to  have  left  it  expressly  to 
the  jury  to  decide  whether  notice  given  imme- 
diately after  the  change  of  the  destination  of  the 
vessel  could  be  due  and  seasonable  notice,  unless 
it  was  received  before  the  premium  was  ad- 
vanced. 

It  is,  however,  not  material  to  the  present 
cause  to  determine  whether  this  exception  does 
or  does  not  ^chiblt  a  misdirection  to  the  jury, 
since  we  are  unanimously  of  opinion,  that  for 
admitting  a  paper  purporting  to  be  the  copy  of 
a  letter  from  Edward  Carrington  to  Smith  & 
Ridge  way,  to  go  to  the  jury,  which  was  not 
proved  to  be  a  copy,  the  judgment  must  be  re- 
versed. 

Judgment  reversed. 


PENDLETON  AND  WEBB 

V. 

WAMBERSIE  et  dL 


An  assignee  of  an  assienee  of  a  copartner  In  a 
loint  purchase  and  sale  of  lands  may  sustain  a  bill 
In  equity  against  the  other  copartners  and  the 
agent  of  the  concern,  to  compel  a  discovery  of  the 
quantity  purchased  and  sold,  and  for  an  account 
and  distribution  of  the  proceeds. 


ERROR  to  the  circuit  court  for  the  district  of 
Georgia,  in  a  suit  in  equity,  in  which  Pen- 
dleton &  Webb  were  complainants,  and  Emanuel 
Wambersie,  James  Seagrove  and  the  representa- 
tive of  James  Armstrong,  Jacob  Weed  and 
Henry  Osborne  were  defendants. 

The  bill  stated  that  Henry  Osborne,  Jacob 
Weed,  James  Armstrong,  James  Seagrove,  and 
the  complainant,  John  Webb,  on  the  22d  of  De- 
cember, 1786,  entered  into  an  agreement  with 
each  other,  under  seal,  to  procure  lands  on  their 
joint  account  in  the  state  of  Georgia,  to  an 
amount  not  exceeding  200,000  acres,  at 
74*]  •  their  joint  expense,  and  for  their  joint 
benefit.  That  grants  were  obtained. for  about 
165,000  acres.  That  Webb  by  deed  transferred 
all  his  right  to  the  lands  and  contract  to  John 
M'Queen,  in  consideration  of  400L  sterling,  to 
be  paid  in  four  equal  annual  installments.  That 
M'Queen,  not  having  paid  Webb,  assigned  his 
right  to  Pendleton,  the  complainant,  who  under- 
took to  indemnify  M'Queen  againat  Webb'i  d*- 
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mand.  That  Webb  has  never  received  the  money 
due  from  M'Queen.  That  Wambersie,  as  agent 
for  the  company,  had  sold  60,000  acres  of  the 
land  in  Holland^  at  one  dollar  and  fifty-six  cents 
per  acre,  had  received  in  cash  51,000  dollars,  and 
had  made  himself  liable  for  the  balance.  That 
he  has  refused  to  pay  to  the  complainant,  Pen- 
dleton, the  one-fifth  of  the  purchase  money. 
That  the  other  defendants  refuse  to  divide  the 
residue  of  the  lands,  and  to  account  for  the  prof- 
its, &c  That  the  lands  are  liable,  in  the  hands 
of  the  purchasers,  for  the  balance  of  the  pur- 
chase money,  both  to  the  complainant  Webb,  for 
the  purchase  money  due  to  nim,  and  the  com- 
plainant Pendleton,  for  his  one-fifth  of  the 
amount  of  the  sales.  The  bill  seeks  discovery  of 
the  amount  of  lands  granted  to  the  company,  of 
the  amoimt  sold,  &c.,  and  prays  that  the  defend- 
ants may  account,  and  that  the  lands  may  be 
charged  with  the  balance  of  the  purchase  money, 
&c. 

The  defendants  demanded  for  want  of  equity 
in  the  bill,  and  the  count  below  contained  the 
demurrer,  and  decreed  that  the  bill  be  dis- 
missed with  costs. 

But  this  court,  without  argument,  overruled 
the  demurrer,  reversed  the  decree,  and  remanded 
the  cause  for  further  pro<»eding8. 


•EX    PARTE    BOLLMAN    AND    EX     l*7S 
PARTE  SWARTWOUT. 

This  court  has  power  to  issue  the  writ  of  haJteea 
corpus  ad  subjiciendum,  * 

To  constitute  a  levying  of  war,  there  must  be  an 
assemblage  of  persons  for  the  purpose  of  effecting 
by  force  a  treasonable  purpose.  Bnlistment  of  men 
to  serve  against  government  Is  not  sufficient. 

When  war  is  levied  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  traitors. 

Any  assemblage  of  men  for  the  purpose  of  revo- 
lutionizing bv  force  the  government  established  by 
the  United  States  in  any  of  its  territories,  although 
as  a  step  to,  or  the  means  of  executing,  some  great- 

Note. — Definition  of  "levying  war"  may  be 
found  in  the  following  cases : 

U.  S.  V.  Burr's  Trial,  401,  402,  405,  41T;  1  Id. 

14,  408 ;  Infra  Appendix,  471  to  489. 
U.  S.  V.  Burr,  2  Burr's  TriaL  401,  402,  405, 
U.  S.  V.  Vigol,  2  Dall.  347;  U.  S.  v.  Mitchel, 

Id.  348. 
U.  8.  V.  Hanway,  2  Wall.  Jr.  C  C.  184,  189 ; 

2  Curt.  C.  C.  630. 

U.  S.  V.  Grelner,  4  PhU.  396,  S.  C.   (14  Law 

Kep.  N.  S.  91.) 
U.  S.  V.  Uoxie,  1  Paine.  265. 
Whart.   S.  Tr.  468,   610.  636. 
U.  8.  V.  Greathouse,  2  Abb.  U.  8.  364 ;  20  WalL 

92. 
Gearing  v.  U.  8.  8  N.  &  H.  165. 
Wallack  v.  Van  Biswick,  92  U.  8.  202. 
Windsor  v.  McVeigh,  93  Id.  274. 
Constitution  of  U.  8.  art  3,  f  3. 
U.  8.  J^aws,  Act  of  April  30,  1790 ;  Act  of  July 
17,  1862 ;  Act  of  March  3,  1875 ;  U.  8.  B.  8. 
J  5331. 
By  English  statute  it  is  high  treason  "If  a  man 
do  levy  tear  against  our  lord  the  King  in  his  realm, 
and  thereof  he  provably  attainted  of  overt  deed  by 
people  of  his  condition.^'  25  Bdw.  3  8t  5,  c  2. 

Vaughn's  Case,  5  8t  Tr.  37,  8.  C. ;  2  8alk.  634 ; 

3  Inst.  9,  10. 

Green's  Case,  Ld.  Baym.  1585;  1  Hawk.  P.  C 

c  1.7  (49). 
Earl  of  Essex  Case,  Moor  621. 
Bensted's  Case,  Cro.  Car.  588. 
Damaree's  Case,  Fost.  218,  8.  G.  ia»  St.  Tr. 

522. 
Wal8o'n*s  Case,  32  8t  Tr.  4. 
Brandeth's  Case.  Id.  928. 
Lord  Ctordon'i  Case^  Doagla«»  S90,  892;  8t 

Tt.il.  ^^  ^       . 

0nuMh4. 


1807 


Ex  Paste  Bollman  and  Ex  Pabtb  Swabtwoxtt. 


75 


er  projects,  amounts  to  leyying  war.  The  travellnr 
of  mdfvldnals  to  the  place  of  rendezvous  Is  not  suf 
Deient ;  but  the  roeetinsr  of  particular  bodies  of  men 
and  their  marching  from  places  of  partial,  to  a 
place  of  sreneral  rendezyous,  is  such  an  assemblage 
as  constitutes  a  levying  of  war. 

A  person  may  be  committed  for  a  crime  by  one 
magistrate  upon  an  affidavit  made  before  another 
A  magistrate,  who  Is  found  acting  as  such,  must  bo 
presumed  to  have  taken  the  requisite  oaths. 

QufBre,  whether  upon  a  motion  to  commit  a  per- 
son for  treason,  an  affidavit  stating  the  substance 
of  a  letter  In  possession  of  the  affiant,  be  admissible 
evidence? 

The  clause  of  the  8th  section  of  the  act  of  Con 
^ress,    **for    the    punishment    of    certain    crimes 
against  the  United  States,'*  vol.  1,  p.  103,  which 
provides  that  "the  trial  of  crimes  committed  on 
The  high  seas,  or  in  any  place  out  of  the  jurisdlctlor 
of  any   particular  state  shall   be  in   the  district 
where  the  offender  Is  apprehended,  or  into  which  be 
may  be  first  brought,"  applies  only  to  offenses  com 
mltted  on  the  high  seas,  or  in  some  river,  haven, 
hasln  or  bay,  not  within  the  jurisdiction  of  a  par- 
ticular state,  and  not  to  the  territories  of  the  United 
States,  where  regular  courts  are  established,  com 
petent  to  try  those  offenses. 

The  word  "apprehended.**  in  that  clause  of  the 
act,  does  not  imply  a  legal  arrest,  to  the  exclusion 
of  a  military  arrest  or  seizure. 

C.  Lee  moved  for  a  habeas  corpus  to  the 
marshal  of  the  District  of  Ck>Iumbia,  to  bring 
up  the  body  of  Samuel  Swartwout,  who  had 
been  committed  by  the  circuit  court  of  that  dis- 
trict, on  the  charge  of  treason  against  the 
United  States;  and  for  a  certiorari  U>  bring  up 
the  record  of  the  commitment,  &c. 

And  on  a  subsequent  day,  Harper  made  a 
similar  motion  in  behalf  of  Erick  Bollman,  who 
had  also  been  committed,  by  the  same  court  on 
a.  like  charge.^ 

76*]    •The  order  of  the  court  below,  for  their 
commitment,  was  in  these  words: 

''The  prisoners,  Erick  Bollman  and  Samuel 
Swartwout,  were  brought  up  to  court  in  cus- 
tody of  the  marshal,  arrested  on  a  charge  of 
treason  against  the  United  States,  on  the  oaths 
of  General  Jamed  Wilkinson,  G^eneral  William 
Eaton,  James  L.  Donaldson,  Lieutenant  William 
Wilson,  and  Ensign  W.  C.  Mead,  and  the  court 
went  into  further  examination  of  the  charge: 
Whereupon  it  is  ordered,  that  the  said  Enck 
Bollman  and  Samuel  Swartwout  be  committed 
to  the  prison  of  this  court,  to  take  their  trial 
for  treason  against  the  United  States,  by  levy- 
ing war  against  them,  to  be  there  kept  in  safe 

1. — On  a  former  day  (Feb.  5.)  C.  Lee  had  made 
a  motion  for  a  habeas  corpus  to  a  military  officer 
to  bring  up  the  body  of  James  Alexander,  an  attor- 
ney at  law  at  New  Orleans,  who,  as  it  was  said, 
had  been  seized  by  an  armed  force  under  the  orders 
of  General  Wilkinson,  and  transported  to  the  city 
of  Washington. 

Chasu,  J.,  then  wished  the  motion  might  lay 
over  to  the  next  day.  Ue  was  not  prepared  to  give 
an  opinion.  lie  doubted  the  jurisdiction  of  this 
court  to  issue  a  habeas  corpus  in  any  case. 

Johnson,  Jj,  doubted  whether  the  power  given 
by  the  act  of  Congress,  vol.  1,  p.  101,  of  issuing  the 
writ  of  habeas  corpus  was  not  Intended  as  a  mere 
auxiliary  power  to  enable  courts  to  exercise  some 
other  jurisdiction  given  by  law.  He  intimated  an 
opinion  that  either  of  the  judges  at  his  chambers 
might  issue  the  writ,  although  the  court  collectively 
could  not. 

Chase,  /..  agreed  that  either  of  the  judges 
might  issue  the  writ,  but  not  out  of  his  peculiar  cir- 
cuit. 

Mabshall,  ok  J.  The  whole  subject  will  be 
taken  up  de  novo,  without  reference  to  precedents. 
]t  is  the  wish  of  the  court  to  have  the  motion  made 
In  a  more  solemn  manner  tomorrow,  when  you  may 
come  prepared  to  take  up  the  whole  ground.  [  But 
in  the  meantime  Mr.  Alexander  was  discharged  by 
a  judge  of  the  circuit  court) 
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custody  until  they  shall  be  discharged  in  due 
course  of  law."* 

The  oaths  referred  to  in  the  order  for  com- 
mitment were  affidavits  in  writing,  and  were 
lied  in  the  court  below.* 

•0.  Lee,  for  Swartwout.  [*77 

Nothwithstanding  the  decisions  of  this  court 
in  Hamilton's  Case,  3  Dall.  17,  and  in  Burford*8 
Case,  ante,  vol.  3,  p.  448,  we  are  now  called 
upon  to  show  that  this  court  has  power  to  issue 
a  writ  of  habeas  corpus. 

By  the  constitution  of  the  United  States,  aft. 
3,  s.  2,  the  grant  of  jurisdiction  to  the  courts 
of  the  United  States  is  general;  and  extends  to 
ill  cases  arising  under  the  laws  of  the  United 
States.  This  court  has  either  original  or  appel- 
late jurisdiction  of  every  case,  with  such  ex- 
ceptions and  under  such  regulations  as  Ck>n- 
stress  has  made  or  shall  make.  If  Confess  has 
not  excepted  any  case,  then  it  has  cognizance  of 
the  whole. 

The  appellate  jurisdiction  given  by  the  con- 
stitution to  this  court  includes  criminal  as  well 
as  civil  cases,  and  no  act  of  Congress  has  taken 
it  away.  This  court  derives  its  power  and  its 
jurisdiction  not  from  a  statute,  but  from  the 
constitution  itself.  No  legislative  act  is  neces- 
sary to  give  powers  to  t£is  court.  It  is  inde- 
pendent of  the  legislature;  and  in  all  the  late 
discussions  upon  the  question  of  putting  down 
courts,  it  was  admitted  on  all  hands  that  the 
legislature  could  not  destroy  the  Supreme  0}urt. 

But  if  this  court  nas  no  criminal  jurisdiction 
to  hear  and  determine^  yet  the^  may  have  a 
criminal  jurisdiction  to  a  certain  extent,  viz., 
to  inquire  into  the  cause  of  commitment  and 
admit  to  bail.  This  court  has  no  oriffinal  juris- 
diction, except  in  certain  cases;  yet  it  has  pow- 
er to  issue  a  mandamus  in  cases  in  which  it  has 
no  appellate  jurisdiction  by  writ  of  error  or  ap- 
peal, and  will  issue  a  prohibition  even  in  a  crim- 
inal case,  if  a  circuit  court  should  undertake  to 
try  it  in  a  state  in  which  the  crime  was  not 
committed.  So  also  if  a  district  court  should  be 

2. — ^The  warrant  by  which  th^  were  brought  be- 
fore the  court  was  as  follows: 

DiSTBiCT  OF  Columbia,  to  wit: 

The  United  States  of  America,  to  the  marshai  of 

the  District  of  Columbia,  (greeting: 

Whereas  there  Is  probable  cause,  supported  by 
the  oath  of  James  Wilkinson,  William  Eaton, 
James  Lowrle  Donaldson.  William  C.  Mead, 
(Seal)  and  William  Wilson,  to  believe  that  Erick 
Bollman,  commonly  called  Doctor  Erick 
Bollman.  late  of  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  gentleman,  and  Samuel 
Swartwout.  late  of  the  city  of  New  York,  in  the 
ertate  of  New  York,  gentleman,  are  guilty  of  the 
crime  of  treason  against  the  United  States  of 
America ; 

These  are,  therefore,  in  the  name  of  the  said 
United  States,  to  command  you  that  yon  take  the 
bodies  of  the  said  Erick  Bollman  and  Samuel 
Swartwout,  if  they  shall  be  found  in  the  county  of 
Washington,  in  your  said  district,  and  them  safely 
keep,  so  that  you  have  their  bodies  before  the  cir- 
cuit court  of  the  District  of  Columbia,  for  the 
county  of  Washington,  now  sitting  at  the  capltol, 
in  the  city  of  Washington,  immediately  to  answer 
into  the  United  States  of  America  of  and  concern- 
ing the  charge  aforesaid.  Hereof  fail  not  at  your 
peril,  and  have  you  then  and  there  this  writ  Wit- 
ness the  Honorable  William  Cranch,  Esq.,  Chief 
Judge  of  the  said  conrt,  this  27th  day  of  January, 
1807. 

WiLLXAic  Bbbnt,  Oerh, 

Issued  27tb  day  of  Jannary,  1807. 

them  affldarlti^  Me  Appendix,  Note  (AK 
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proceeding  upon  a  matter  out  of  its  jurisdic- 
tion, this  eourt  would  grant  a  prohibition. 

Bv  the  judiciary  act,  s.  14,  vol.  1,  p.  58,  "All 
the  before-mentioned  courts"  (and  the  Supreme 
Court  was  the  Ckmrt  last  mentioned  in  tl^  pre- 
ceding section)  "shall  have  power  to  issue  writs 
78*]  of  scire  facias,  habeas  corpus,  *and  all 
other  writs  not  specially  provided  for  by  stat- 
ute, which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law."  "And  either 
of  the  justices  of  the  Supreme  Court,  as  well  as 
judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus,  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment: 
Provided,  that  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  gaol,  unless  where 
they  are  in  custody  under  or  by  color  of  the  au- 
thority of  the  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify." 

It  has  been  suggested  that  the  words  "and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,"  forbid 
the  issuing  of  a  nabeas  corpus,  but  in  a  case 
where  it  is  necessary  for  tne  exercise  of  the 
court's  jurisdiction.  But  the  words  "neces- 
sary," ic.,  apply  only  to  the  "other  writs  not 
specially  provided  for." 

In  order  to  restrict  in  some  degree  the  gen- 
eral expression  "all  other  writs,"  the  subsequent 
words  are  used.  The  writ  of  habeas  corpus  was 
particularly  named,  because  it  would  not  (in  all 
cases  where  it  ought  to  be  granted)  come  under 
the  general  denomination  of  writs  necessary  for 
the  exercise  of  the  jurisdiction  of  the  court  is- 
suing it. 

But  admitting,  for  argument,  that  a  writ  of 
habeas  corpus  cannot  issue  but  where  it  is  nec- 
essary for  the  exercise  of  the  jurisdiction  of 
the  court  issuing  it,  yet  the  term  "jurisdiction" 
means  the  whole  jurisdiction  given  to  the  court ; 
and  as  this  court  has,  by  the  constitution,  juris- 
diction in  criminal  cases,  which  jurisdiction  is 
not  taken  away  by  any  statute,  it  is  a  writ  nec- 
essary for  the  exercise  of  its  jurisdiction. 
Again  by  the  33d  section  of  the  same  act, 
"upon  arrests  in  criminal  cases,  where  the  pun- 
ishment may  be  death,  bail  shall  not  be  admit- 
ted but  by  the  Supreme  or  a  circuit  court,  or 
by  a  justice  of  the  Supreme  Court,  or  a  judge 
of  a  district  court,  who  shall  exercise  their  dis- 
79*]  cretion  therein,  regarding  the  nature  *and 
circumstances  of  the  offense^  and  of  the  evi- 
dence and  usages  of  law."  By  this  section  the 
Supreme  Court  has  jurisdiction  to  admit  a  pris- 
oner to  bail  in  criminal  cases  punishable  with 
death,  and  for  that  purpose  to  examine  into  the 
nature  and  circumstances  of  the  offense,  and  of 
the  evidence.  For  the  exercise  of  this  juris- 
diction the  writ  of  habeas  corpus  is  necessary. 
There  is  no  other  writ,  "agreeable  to  the  usages 
of  law,"  which  will  answer  the  purpose. 

It  is  doubtful  whether  a  judge  of  this  court 
can  issue  the  writ  while  the  court  is  sitting, 
and  in  a  district  in  which  he  has  no  authority 
to  act  as  a  circuit  judge. 

If  it  be  said  that  the  writ  can  only  issue 
where  it  is  in  exercise  of  appellate  jurisdiction, 
we  say  it  is  appellate  jurisdiction  which  we 
call  upon  this  court  to  exercise.  The  court  be- 
low has  made  an  illegal  and  erroneous  order, 
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and  we  appeal  in  this  way,  and  pray  this  court 
to  correct  the  error. 

Rodney  (Attorney  General)  declined  arguing 
the  point  on  behalf  of  the  United  States. 

Harper,  for  Bollman. 

There  are  two  general  considerations: 

1.  Whether  this  court  has  the  power  gen- 
erally of  issuing  the  writ  of  hahe<is  corpus  ad 
subjioiendumt 

2.  If  it  has  the  power  generally,  whether  it 
extends  to  commitments  by  the  circuit  court? 

1.  The  general  power  of  issuing  this  great 
remedial  writ  is  incident  to  this  court  as  a  Su- 
preme Court  of  record.  It  is  a  power  given  to 
such  a  court  by  the  common  law.  Every  court 
possesses  necessarily  certain  incidental  powers 
as  a  court.  This  is  proved  by  every  day's 
practice.  If  this  court  possessed  no  powers  but 
those  given  by  statute,  it  could  not  protect  it- 
self from  insult  and  outrage.  It  could  not  en- 
force obedience  to  its  immediate  orders.  It 
could  not  imprison  for  contempts  in  its  pret- 
ence. It  could  not  compel  the  attendance  of  a 
witness,  nor  oblige  him  to  testify.  It  could  not 
compel  *the  attendance  of  jurors,  in  cases  [*80 
where  it  has  original  cognizance,  nor  punish 
them  for  improper  conduct.  These  powers  are 
not  given  by  the  constitution,  nor  by  statute, 
but  now  from  the  common  law.  This  question 
is  not  connected  with  another,  much  agitated  in 
this  country,  but  little  understood,  viz.,  whether 
the  courts  of  the  United  States  have  a  common 
law  jurisdiction  to  punish  common  law  offenses 
against  the  government  of  the  United  States. 
The  power  to  punish  offenses  against  the 
government  is  not  necessarily  incident  to 
a  court.  But  the  power  of  issuing  writs 
of  habeas  corpus,  for  the  purpose  of  relievinf^ 
from  illegal  imprisonment^  is  one  of  those  in- 
herent powers,  bestowed  by  the  law  upon  every 
superior  court  of  record,  as  incidental  to  its  na- 
ture for  the  protection  of  the  citizen. 

It  bein^  clear,  then,  that  incidental  powers 
belong  to  this  in  common  with  every  otiier  court, 
where  can  we  look  for  the  definition,  enumera- 
tion and  extent  of  those  powers,  but  to  the  com- 
mon law;  to  that  code  from  whence  we  derive 
all  our  legal  definitions,  terms  and  ideas,  and 
which  forms  the  substratum  of  all  our  judicial 
systems,  of  all  our  legislative  and  constitutional 
provisions.  It  is  not  possible  to  move  a  single 
step  in  any  judicial  or  l^^lative  proceeding,  or 
to  execute  any  part  of  our  statutes,  or  of  our 
constitution,  without  having  recourse  to  the 
common  law.  The  constitution  uses,  for  in- 
stance, the  terms  "trial  by  jury"  and  habeas  cor- 
pus." How  do  we  ascertain  what  is  meant  by 
these  terms?  By  a  reference  to  the  common 
law.  This  court  has  power,  in  some  cases,  to 
summon  jurors,  and  examine  witnesses.  If  an 
objection  be  made  to  the  competence  of  a  wit- 
ness, or  a  juror  be  challenged,  how  do  you  pro- 
ceed to  ascertain  the  competence  of  the  witness 
or  the  juror?  You  look  into  the  common  law. 
The  common  law,  in  short,  forms  an  essential 
part  of  all  our  ideas.  It  informs  us  that  the 
power  of  issuing  the  writ  of  habeas  corpus  be- 
longs incidentally  to  every  superior  court  of  rec- 
ord ;  that  it  is  part  of  their  inherent  rights  and 
duties  thus  to  watch  over  and  protect  the  liberty 
of  the  individual. 

Accordingly  we  find  that  the  court  of  common 
pleas  in  England,  though  possessing  no  criminal 
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SI*]  jurisdiction  *of  any  kind,  oripnal  or  ap- 
pellate, has  power  to  issue  this  writ  of  habeas 
i*orpus.  This  power  it  possessed  by  the  common 
law,  as  an  incident  to  its  existence,  before  it  was 
<?xpressly  given  by  the  habeas  corpus  act.  This 
appears  from  BushelVa  case,  reported  in  Sir 
Gliomas  Jones,  18,  and  stated  in  Wood's  case,  3 
Wilson,  175,  bv  the  Chief  Justice,  in  delivering 
the  opinion  of  the  court.  BushelVa  case  was 
shortly  this :  A  person  was  indicted  at  the  Old 
Bailey,  in  London,  for  holding  an  unlawful  con- 
venticle. The  jury  acquitted  him  contrary  to 
the  direction  of  the  court  on  the  law.  For  this 
some  of  the  jurors,  Bushell  among  the  rest,  were 
fined  and  imprisoned  by  the  court  at  the  Old 
Bailey.  Bushell  then  moved  the  court  of  com- 
mon pleas  for  a  writ  of  habeas  corpus,  which, 
after  solemn  argument  and  consideration,  was 
granted  by  three  judges  against  one.  Bushell 
was  brought  up,  and  the  cause  of  his  commit- 
ment appearing  insufficient,  he  was  discharged. 
This  took  place  before  the  habeas  corpus  act  was 
passed,  and  this  is  a  conclusive  authority  in 
favor  of  the  doctrine  for  which  we  contend. 
Wood^a  case,  3  Wilson,  176,  and  3  Bac  Abr.  •3, 
are  clear  to  the  same  point. 

Whence  does  the  count  of  common  pleas  de- 
rive this  power?  Not  from  its  criminal  juris- 
diction; for  it  has  none.  Not  from  any  statute; 
for  when  BushelVa  case  was  decided,  there  was 
no  statute  on  the  subject.  Not  from  any  idea 
that  such  a  power  is  necessary  for  the  exercise 
of  its  ordinary  functions;  for  no  suc&  necessity 
exists,  or  has  ever  been  supposed  to  exist.  But 
from  the  great  protective  principle  of  the  com- 
mon law,  which^  in  favor  of  liberty,  gives  this 
power  to  every  superior  court  of  record,  as  in- 
cidental to  its  existence. 

The  court  of  chancery  in  England  possesses 
the  same  power  by  the  common  law,  as  appears 
from  3  Bac  Abr.  3.  This  is  a  still  stronger  il- 
lustration of  the  principle,  for  the  court  of 
chancery  is  still  further  removed,  if  possible, 
than  the  court  of  common  pleas,  from  all  crim- 
inal jurisdiction,  still  more  exempt  from  the  ne- 
cessity of  such  a  power  for  the  exercise  of  its 
peculiar  functions. 

The  court  of  exchequer  also,  as  appears  from 
the  same  authorities,  though  wholly  destitute  of 
82*1  criminal  jurisdiction,  *poseesse8  the  pow- 
er of  relieving,  by  habeas  corpus,  from  illegal 
restraint. 

Hence  it  appears  that  all  the  superior  courts 
of  record  in  England  are  invested  by  the  com- 
mon law  with  this  beneficial  power,  as  incident 
to  their  existence.  The  reason  assigned  for  it 
in  the  English  law  books  is,  that  the  King  has 
always  a  right  to  know,  and  by  means  of  these 
courts  to  inquire,  what  has  become  of  his  sub- 
jects. That  is,  that  he  is  bound  to  protect  the 
personal  liberty  of  his  people,  and  that  these 
courts  are  the  instruments  which  the  law  has 
furnished  him  for  discharging  his  high  duty 
with  effect. 

It  may  then  be  asked,  whether  the  same  rea- 
sons do  not  apply  to  our  situation,  and  to  this 
court.  Have  the  United  States,  in  their  col- 
lective capacity,  as  sovereign,  less  right  to  know 
what  has  become  of  their  citizens,  than  the  King 
•or  government  of  England  to  inquire  into  the 
situation  of  his  subject?  Are  they  under  an  obli- 
^tion  less  strong,  to  protect  individual  liberty? 
uave  not  the  people  as  good  a  right  as  those  of 
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England  to  the  aid  of  a  high  and  responsible 
court  for  the  protection  of  their  persons?  Is 
our  sftuation  less  advantageous  in  this  respect 
than  that  of  the  English  people?  Or  have  we 
no  need  of  a  tribunal,  for  sucn  purposes,  raised 
by  its  rank  in  the  government,  by  its  independ- 
ence, by  the  character  of  those  who  compose  it, 
above  the  dread  of  power,  above  the  seductions 
of  hope  and  the  influence  of  fear,  above  the 
sphere  of  party  passions,  factious  views,  and 
popular  delusion?  Of  a  tribunal  whose  mem- 
bers, having  attained  almost  all  that  the  con- 
stitution of  their  country  permits  them  to  as- 
pire to,  are  exempted,  as  far  as  the  imperfection 
of  our  nature  allows  us  to  be  exempted,  from  all 
those  sinister  influences  that  blind  and  swerve 
the  judgments  of  men — ^have  nothing  to  hope, 
and  nothing  to  fear,  except  from  their  own  con- 
sciences, the  opinion  of  the  public,  and  the  aw- 
ful judgment  of  posterity?  It  is  in  the  hands 
of  such  a  tribunal  alone,  that  in  times  of  faction 
or  oppression,  the  liberty  of  the  citizen  can  l>e 
safe.  Such  a  tribunal  has  the  constitution  cre- 
ated in  this  court,  and  can  it  be  imagined  that 
this  wise  and  beneflcent  constitution  intended 
to  deny  to  the  citizens  the  valuable  privilege 
*of  resorting  to  this  court  for  the  proteo-  [*83 
tion  of  their  dearest  rights? 

On  this  ground  alone  the  question  might  be 
safely  rested ;  but  there  is  another,  not  stronger 
indeed,  but  peraaps  less  liable  to  question. 

Congress  has  expressly  given  this  power  to 
this  court,  by  the  14th  section  of  the  act  of  24th 
September,  1789,  commonly  called  the  judiciary 
act.  This  section^  according  to  its  true  gram- 
matical construction,  and  its  apparent  intent, 
contains  two  distinct  provisiofks.  The  first  re* 
lates  to  writs  of  scire  facias  and  habeas  corpus; 
the  second  to  such  other  writs  as  the  court  miffht 
find  necessary  for  the  exercise  of  their  jurisdde- 
tion.  As  to  writs  of  scire  facias  and  habeas 
corpus,  which  are  of  the  most  frequent  and  the 
most  beneficial  use.  Congress  seems  to  have 
thought  proper  to  make  a  specific  and  positive 
provision.  It  was  clearly  and  obviously  neces- 
sary that  such  writs  should  be  issued,  not 
merely  to  aid  the  court  in  the  exercise  of  its 
ordinary  jurisdiction,  but  for  the  general  pur- 
poses of  justice  and  protection.  The  authority, 
therefore,  to  issue  these  writs,  is  positive  and 
absolute;  and  not  dependent  on  the  considera- 
tion whether  they  might  be  necessary  for  the 
ordinary  jurisdiction  of  the  courts.  To  render 
them  dependent  on  that  consideration,  would 
have  been  to  deprive  the  courts  of  many  of  the 
most  beneficial  and  important  powers  which 
such  courts  usually  possess. 

But  the  legislature  foresaw  that  many  other 
writs  might,  in  the  course  of  proceedings,  be 
found  necessary  for  enabling  the  courts  to  ex- 
ercise their  ordinary  jurisdiction,  surh  as  sub- 
poenas, writs  of  venire  facias,  certiorari,  fieri 
facias,  and  many  others  known  to  our  law.  To 
attempt  a  specific  enumeration  of  these  writs 
might  have  been  productive  of  inconvenience; 
for  if  any  had  been  omitted,  there  would  have 
been  doubts  of  the  power  to  issue  them.  Con- 
gress, therefore,  instead  of  a  specific  enumera- 
tion of  them,  wisely  chose  to  employ  a  general 
description.  This  description  is  contained  in 
the  words,  "all  other  writs  which  may  be  nec- 
essary for  the  exercise  ot  their  respective  juris- 
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dictions,  and  agreeable  to  the  principles  and 
usages  of  law." 

84*]  •The  true  grammatical  construction  of 
the  sentence  accords  with  this  construction. 
The  words  of  restriction  or  description  ( "which 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,"  Ac),  stand  here  as  a 
relative,  and  must  refer  to  the  next  antecedent. 
There  are  two  antecedents:  1st.  "Writs  of 
scire  facias  and  habeas  corpus;"  and,  2d.  "All 
other  writs.  The  second  is  the  next  antecedent 
to  which,  of  course,  the  relative  terms  "which 
may  be  necessary,"  &c.,  must  relate  and  be 
confined.  Those  words,  therefore,  cannot, 
either  in  grammatical  construction,  or  accord- 
ing to  the  plain  object  of  the  legislature,  be 
considered  as  restricting  the  grant  of  power  in 
the  first  part  of  the  sentence;  but,  merely  as 
explaining  the  extent  of  the  power  given  in  the 
second  part. 

It  is  clear,  then,  that  this  section  bestows  on 
this  court  the  power  to  grant  writs  of  habeas 
corpus  without  restriction.  Does  this  power 
extend  to  the  application  now  before  the  court? 

The  term  haoeas  corpus  is  a  generic  term, 
and  includes  all  kinds  of  writs  of  habeas  cor- 
pus; as  well  the  writ  ad  subjiciendum,  as  ad 
testificandum,  or  cum  causa^  &c. 

But  the  33d  section  of  the  same  act  must  re- 
move all  doubt  upon  that  point;  for  when  it 
gives  this  court  power  to  admit  to  bail  in  cases 
punishable  with  death,  and  commands  this 
court  to  use  their  "discretion  therein,  regard- 
ing the  nature  and  circumstances  of  the  offense 
and  of  the  evidence,"  it  takes  it  for  granted 
that  the  prisoner  is  to  be  brought  before  the 
court  for  the  purpose  of  inquiring  into  those 
circumstances.  1)  this  section  does  not  sive  the 
power,  it  shows  at  least  that  the  legislature 
considered  it  as  given  before  by  the  14th  sec- 
tion. Again,  the  latter  part  of  the  14th  sec- 
tion gives  to  each  of  the  justices  of  this  court, 
and  of  the  district  courts,  the  power  for  which 
we  contend.  It  cannot  be  presumed  that  Con- 
gress meant  to  give  each  judge  singly  apower 
which  it  denied  to  the  whole  court.  That  it 
confided  more  in  the  individual  members  of 
the  court  than  in  the  court  itself.  That  it 
considered  the  weight,  dignity,  character  and 
85*]  independence  of  each  individual  •member 
as  a  more  firm  barrier  against  oppression  than 
those  of  the  tribimal  itself,  sitting  for  the  ex- 
ercise of  the  highest  judicial  functions  known 
to  our  law. 

This  part  of  the  statute  is  remedial  and  bene- 
ficial to  the  subiect,  and  it  is  a  sound  maxim 
of  law,  that  such  statuteis  are  to  be  construed 
liberally  in  favor  of  liberty. 

Considering  it  as  settled  that  Congress  in- 
tended to  give  this  court  the  power  to  issue 
writs  of  habeas  corpus  ad  subjiciendum,  the 
next  question  is,  whether  Congress  had  author- 
ity by  the  constitution,  to  confer  that  power. 

The  authority  of  Congress  must  be  tested  by 
the  constitution,  and  if  they  should  appear  to 
this  court  to  have  exceeded  the  limits  there  pre- 
scribed, this  court  must  consider  their  act  void. 

The  power  of  the  judiciary  to  collate  an  act 
of  Congress  with  the  constitution  when  it 
comes  judicially  before  them,  and  of  declaring 
it  void  if  against  the  constitution,  is  one  of  the 
best  barriers  against  oppression,  in  the  fluctua- 
tions of  action,  and  in  those  times  of  party  yio- 
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lence  which  necessarily  result  from  the  opera- 
tion of  the  human  passions  in  a  popular  govern- 
ment. In  the  violence  of  those  political  storms 
which  the  history  of  the  human  race  warns  us 
to  expect,  this  shelter  may  indeed  be  found  in- 
sufficient; but  weak  as  it  may  be,  it  is  our  best 
hope,  and  it  is  the  part  of  patriotism  to  uphold 
and  strengthen  it  to  the  utmost.  But  it  is  a 
power,  of  a  delicacy  inferior  only  to  its  impor- 
tance; and  ought  to  be  exercised  with  the 
soundest  discretion,  and  to  be  reserved  for  the 
clearest  and  the  greatest  occasions. 

The  question  whether  Congress  could  confer 
upon  this  court  the  power  of  issuing  the  vmt 
of  habeas  corpus  ad  subjiciendum,  depends  up- 
on another  question,  viz.,  whether  this  power 
or  jurisdiction  be  in  its  nature  original  or  ap- 
pellate. The  original  jurisdiction  of  this  court 
being  limited  to  certain  specified  cases,  of  which 
this  is  not  one,  it  follows,  that  if  the  issuing 
such  a  writ  of  habeas  corpus  be  an  exercise  of 
original  jurisdiction,  *the  power  to  issue  [*86 
it  cannot  be  conferred  on,  or  exercised  by,  this 
court. 

This  principle  was  established  by  the  case  of 
Marbury  t?.  Madison,  {ante,  vol.  1,  p.  175.) 
where  the  court  said  that  "to  enable  this  court 
to  issue  a  mandamus,  it  must  be  shown  to  be 
an  exercise  of  appellate  jurisdiction,  or  to  be 
necessary  to  enable  them  to  exercise  appellate 
jurisdiction.  It  has  been  stated  at  the  bar  that 
the  appellate  jurisdiction  may  be  exercised  in 
a  variety  of  forms;  and  that  if  it  be  the  will  of 
the  legislature  that  a  mandamus  should  be  used 
for  that  purpose,  that  will  must  'be  obeyed. 
This  is  true.  Yet  the  jurisdiction  must  be  ap- 
pellate, not  original.  It  is  the  essential  crite- 
rion of  appellate  jurisdiction  that  it  revises 
and  corrects  the  proceedings  in  a  cause  already 
instituted,  and  does  not  create  that  cause.  Al- 
though,  therefore,  a  mandamus  may  be  direct- 
ed  to  courts,  yet  to  issue  such  a  writ  to  an  offi- 
cer, for  the  delivery  of  a  paper,  is  in  effect  the 
same  as  to  sustain  an  original  action  for  that 
paper;  and,  therefore,  seems  not  to  belong  to 
appellate  but  to  original  jurisdiction." 

This  passage  needs  no  comment.  The  erite- 
rion  which  distinguishes  appellate  from  original 
jurisdiction  is,  that  it  revises  and  corrects  the 
decisions  of  another  tribunal;  and  a  manda^ 
mus  may  be  used  when  it  is  for  the  accomplish- 
ment of  such  a  purpose. 

The  object  of  the  habeas  corpus  now  applied 
for,  is  to  revise  and  correct  the  proceedings  of 
the  court  below,  (under  whose  orders  the  pris- 
oners stand  committed,)  so  far  as  respects  tiie 
legality  of  such  commitment.  If  that  court 
had  given  judgment  against  the  applicants  in 
the  sum  of  one  hundr^  dollars,  the  power  to 
revise  that  judgment  would  have  been  appe- 
late, and  might  have  been  given  by  Congress  to 
this  court.  From  a  decision  which  might  take  a 
few  dollars  from  their  pockets  they  might  be 
relieved.  Shall  the  relief  be  rendered  impossi- 
ble because  the  decision  deprives  them  of  all 
that  can  distinguish  a  freeman  from  the  most 
abject  slave,  of  all  that  can  render  life  desir- 
able? 

If  the  question,  respecting  the  power  of  this 
court,  under  the  constitution  and  the  act  of 
Congress,  if  not  •under  the  common  law,  [•8T 
to  issue  the  writ  of  habeas  corpus  ad  subjicien- 
dum, were  still  open,  it  ought,  on  these  prinei- 
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flea  and  authorities,  to  be  decided  in  our  favor, 
tut  it  is  not  open.  It  has  been  twice  solemnly 
adjudged  in  this  court.  First  in  the  case  of 
Hamilton,  3  Dall.  17,  not  Ions  after  the  court 
was  organized ;  and  very  recently  in  the  case  of 
Burford,  {Ante,  vil.  3,  p.  448.)  We  contend 
that  the  case  is  settled  by  these  decisions,  and 
that  it  is  no  longer  a  auestion  whether  this 
court  has  the  power  whicn  it  is  now  called  up- 
on to  exercise. 

The  exercise  of  this  power,  the  benefit  of 
these  decisions,  the  protection  of  the  law  thus 
established,  we  claim  as  a  matter  of  right, 
which  this  honorable  court  cannot  refuse. 

Shall  it  be  said  that  no  part  of  our  law  is 
fixed  and  settled,  except  what  is  positively  and 
expressly  enacted  by  statute?  On  the  contrary, 
is  it  not  certain  that  by  far  the  greatest  portion 
of  that  law  on  which  our  property,  our  lives 
and  our  reputation  depend,  rests  solely  on  the 
decisions  of  courts?  Shall  it  be  said  that  all 
this  important  and  extensive  branch  of  the  law 
is  uncertain  and  fluctuating,  dependent  on  the 
ever  varying  opinions  and  passions  of  men,  and 
liable  to  change  with  every  change  of  times  and 
circumstances?  Shall  it  be  said  that  each  in- 
dividual judffe  may  rightfully  disregard  the 
decisions  of  the  court  to  which  he  belongs,  and 
set  up  his  own  notions,  his  prejudices,  or  his 
caprice,  in  opposition  to  their  solemn  judgment  ? 
This  is  not  the  principle  of  our  law ;  this  is  not 
the  tenure  by  which  we  hold  our  rights  and 
liberties.  Stare  deciais  is  one  of  its  favorite 
and  most  fundamental  maxims.  It  is  behind 
this  wise  and  salutary  maxim  that  courts  and 
judges  love  to  take  refuge,  in  times  and  cir- 
cumstances that  might  induce  them  to  doubt 
of  themselves,  to  dread  the  secret  operation  of 
their  own  passions  and  prejudices,  or  those  ex- 
ternal influences,  against  which,  in  the  imper- 
fection of  our  nature,  our  minds  can  never  be 
sufficiently  guarded.  In  such  times  and  cir- 
cumstances, a  judge  will  say  to  himself,  "I 
know  not  how  far  I  might  be  able,  in  this  case, 
88*]  to  form  an  impartial  opinion.  *I  know 
not  how  far  my  judgment  may  be  blinded  or 
misled  by  my  own  feelings  or  the  passions  of 
others,  by  the  circumstances  of  the  moment,  or 
the  views  and  wishes  of  those  with  whom  I  am 
connected.  But  here  is  a  precedent  established 
under  circumstances  which  exclude  all  possibil- 
ity of  improper  bias.  This  precedent  is,  there- 
fore, more  to  be  relied  on  than  my  judgment; 
and  to  this  I  will  adhere  as  the  best  and  only 
means  of  protecting  myself,  my  own  reputation, 
and  the  safety  of  those  who  are  to  be  affected 
by  my  decision,  against  the  danger  of  those 
powerful,  though  imperceptible  influences,  from 
which  the  most  upright  and  enlightened  minds 
cannot  be  considered  as  wholly  exempt.'' 

There  have,  indeed,  been  instances  where 
precedents  destructive  to  liberty,  and  shocking 
to  reason  and  humanity,  established  in  arbitra- 
ry and  factious  times,  have  been  justly  disre- 
garded. But  when  in  times  of  quiet,  and  in 
cases  culculated  to  excite  no  improper  feeling, 
precedents  have  been  established  in  favor  of 
liberty  and  humanity,  they  become  the  most 
sacred  as  well  as  the  most  valuable  parts  of  the 
law,  the  flrmest  bulwark  for  the  rights  of  the 
citizens,  and  the  surest  euardian  for  the  con- 
sciences and  the  reputation  of  judges. 

Such  are  the  precedents  on  which  we  rely. 
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The  case  of  Hamilton  was  decided  soon  after 
the  establishment  of  the  government,  when 
little  progress  had  been  made  in  the  growth  of 
party  passions  and  interests,  and  w&n  what- 
ever of  political  feeling  can  be  supposed  to  have 
existed  in  the  court,  was  against  the  prisoner. 
Yet  this  beneficial  power  was  exerted  for  his 
relief.  He  was  brought  before  this  court  by 
habeas  corpus,  and  was  discharged.  The  prece- 
dent thus  established  was,  by  this  court,  nfteen 
years  afterwards,  in  the  case  of  Burford,  de- 
clared to  be  decisive. 

The  case  of  Burford  was  wholly  unconnected 
with  political  considerations,  or  party  feelings. 
The  application  was  made  on  behalf  of  an  ob- 
scure individual,  strongly  suspected,  though  he 
could  not  be  legally  convicted,  of  a  most  c^ious 
and  atrocious  crime.  The  •abhorrence  [*89 
of  his  supposed  offense,  the  strong  circum- 
stances which  appeared  against  him,  the  course 
of  his  life,  his  general  character,  and  the  uni- 
versal belief  entertained  of  his  guilt,  all  com- 
bined to  excite  against  him  every  honest  feeling 
of  the  human  heart.  Yet  he  had  the  benefit  (S 
one  of  those  precedents  which  we  now  claim; 
and  in  his  case  the  authority  of  another  and  a 
more  solemn  decision  was  added  to  the  doctrine 
for  which  we  contend. 

A^ain  let  it  be  asked,  is  not  the  law  to  be 
considered  as  settled  by  these  repeated  deci- 
sions? Are  we  still,  as  to  this  most  important 
point,  afloat  on  the  troubled  ocean  of  opinion, 
of  feeling,  and  of  prejudice?  If  so,  deplorable 
indeed  is  our  condition. 

Miaera  est  servitua,  uhi  lea  eat  vaga  out  tn- 
certa. 

This  ^eat  principle,  atare  deoiaia,  so  funda- 
mental in  our  law,  and  so  congenial  to  liberty, 
is  peculiarly  important  in  popular  governments, 
where  the  influence  of  the  passions  is  strong, 
the  struggles  for  power  are  violent,  the  fluctu- 
ations of  party  are  frequent,  and  the  desire  of 
suppressing  opposition,  or  of  gratifying  revenge 
under  the  forms  of  law  and  by  the  agency  of 
the  courts,  is  constant  and  active. 

2.  The  second  head  of  inouiry  is,  whether 
the  power  to  issue  writs  of  haoeas  corpus  be  re- 
stricted by  the  circumstance  of  the  commitment 
having  been  made  by  the  circuit  court  of  the 
District  of  Columbia. 

Before  such  a  principle  is  admitted,  let  us 
inquire  into  its  possible  and  even  probable 
effects  on  the  liberties  of  the  people.  Is  it  not 
manifest  that  it  would  deprive  the  citizens  of 
the  guardianship  of  the  most  respectable  and 
independent  courts,  and  place  their  personal 
liberty  at  the  mercy  of  inferior  tribuntds?  Do 
we  not  know  that  Congress  may  institute  as 
many  inferior  tribunals,  and  may  assign  to  the 
judges  of  these  tribunals  such  salaries  as  they 
may  think  flt?  Does  it  not  hence  result  that  a 
succession  of  courts  may  be  instituted,  to  the 
lowest  of  which  may  be  assigned  salaries  so 
contemptible,  and  duties  so  unimportant  or  so 
odious,  as  necessarily  *and  certainly  to  [*90 
exclude  every  man  of  character,  talents  and 
respectability  of  every  party?  Will  not  such 
courts,  therefore,  be  necessarily  fllled  by  the 
meanest  retainers,  the  most  obseauious  flatter- 
ers, and  the  most  servile  tools  of  those  in  power 
for  the  moment?  Can  anything  like  independ- 
ence or  integrity  be  expected  from  such  judges? 
Will  they  not  act  continually  under  the  influ- 
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ence,  not  merely  of  their  own  party  passions 
and  prejudices,  but  of  hope  and  of  fear,  those 
great  preverters  of  the  human  mind?  The 
precedent  is  already  set  that  they  may  be  turned 
out  of  office  by  the  abolition  of  their  courts; 
and  their  hopes  of  promotion  to  a  higher  sta- 
tion, and  a  better  salary  will  depend  on  their 
servility  and  blind  obedience  to  those  in  power. 
Let  it  be  once  established  by  the  authori^  of 
this  court,  that  a  commitment  on  record  by 
such  a  tribunal,  is  to  stop  the  course  of  the  writ 
of  habeas  corpus,  is  to  shut  the  mouth  of  the 
Supreme  Court,  and  see  how  ready,  how  terri- 
ble, and  how  irresistible  an  engine  of  oppression 
is  placed  in  the  hands  of  a  dominant  party, 
flusned  with  victory,  and  irritated  by  a  recent 
conflict;  or  strufi^gling  to  keep  down  an  opposing 
party  which  it  nates  and  fears.  Does  tne  his- 
tory of  the  human  passions  warrant  the  conclu- 
sion, or  the  expectation,  that  such  an  engine 
will  not.be  used?  We  unfortunately  know, 
from  the  experience  of  every  age,  that  there  are 
few  excesses  into  which  men  may  not  be  hur- 
ried by  the  lust  of  power  or  the  thirst  of  ven- 
geance. We  too  are  men  of  like  passions,  and 
it  behooves  us,  ere  we  have  reached  these  fatal 
extremes,  to  provide,  as  far  as  the  imperfection 
of  human  nature  will  permit,  against  the  dan- 
gers which  have  assailed  others,  and  which 
threaten  us.  The  best  mode  of  making  this  pro- 
vision is  to  establish  salutary  maxims  in  quiet 
times,  and  to  adhere  to  them  steadily.  Let  it 
be  now  declared  that  there  resides  in  this  high 
tribimal  (as  respectable  as  our  constitution  can 
make  it,  and  as  independent  as  the  nature  of 
our  government  permits)  a  power  to  protect 
the  liberty  of  the  citizen,  by  the  writ  of  nabeas 
curpus,  against  the  enterprises  of  inferior 
courts,  which  may  be  constituted  for  the  pur- 
poses of  oppression  or  revenge,  and  you  place 
one  barrier  more  round  our  safety. 
dl*]  'What  stubborn  maxim  of  law,  what 
binding  authority,  requires  the  admission  of  a 

Principle  so  repugnant  to  all  our  feelings  and 
>  the  spirit  of  the  constitution?  On  what 
ffround  or  reason  of  law  can  it  be  pretended 
that  a  commitment  by  the  circuit  court  stops 
the  course  of  the  writ  of  habeas  corpus? 

Is  it  because  the  circuit  court  has  competent 
jurisdiction  to  commit?  This  cannot  be  the 
reason,  for  every  justice  of  the  peace  has  com- 
petent jurisdiction  to  commit,  and  the  reason, 
therefore,  if  it  existed,  would  destroy  the 
whole  effect  of  the  writ  of  habeas  corpus. 

Is  it  because  the  circuit  court  has  competent 
jurisdiction  to  try  the  offense?  This  cannot 
be  the  reason,  for  in  BushelVa  case,  formerly 
cited  from  3  Wilson,  176,  it  appears  that  a 
commitment  by  the  sessions  at  the  Old  Bailey, 
a  criminal  court  of  very  high  authority,  and 
which  had  jurisdiction  over  the  offense,  did 
not  prevent  the  court  of  common  pleas  from 
relieving  by  habeas  corpus. 

So  also  by  the  forest  laws  in  England,  in 
former  times,  the  judge  of  the  forest  had  ju- 
risdiction for  the  punishment  of  offenses  with- 
in the  forest;  and  yet  it  appears,  from  2  Inst. 
290,  that  a  person  committed  by  the  judge  of 
the  forest  for  such  an  offense,  might  be  re- 
lieved by  habeas  corpus  from  the  superior 
courts. 

It  is  well  known,  too,  that  by  the  laws  of 
England,  the  king  has  power  to  erect  courts  by 
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special  commission,  with  power  to  try  and  pun- 
ish offenses.  From  Wood's  case,  3  Wils.  173, 
it  appears  that  a  person  committed  by  such 
commissioners,  in  a  case  which  they  had  au- 
thority to  try,  may  be  relieved  by  habeas  cor- 
pus.  This,  therefore,  cannot  be  the  reason. 

Is  it  because  the  circuit  court  is  a  court  of 
record?  So  is  the  court  of  piepoudre.  But  can 
it  be  imagined  that  if  that  court  were  to  com- 
mit a  man  in  England,  the  power  of  relieving 
by  habeas  corpus  from  the  siiperior  courts 
would  be  thereby  taken  away?  Congress  may 
erect  as  many  inferior  courts  of  record  as  they 
please.  Can  it  be  imagined  that  by  instituting 
such  *courts  they  can,  in  effect,  suspend  [*92 
the  writ  of  habeas  corpus  indefinitely,  and  in 
cases  where  the  suspension  is  expressly  forbid- 
den by  the  constitution? 

This  power,  moreover,  has  been  shown  to  be 
appellate;  and  it  is  of  the  very  essence  of  ap- 
pellate power  to  review  the  decisions  of  inferior 
courts  of  record.  Can  it  be  imagined  that  such 
a  decision  may  be  reviewed  where  a  small 
amount  of  property  only  is  affected,  and  that 
there  is  no  relief  where  it  deprives  a  citizen  of 
his  liberty? 

Between  superior  courts  of  record,  of  equal 
authority  and  co-ordinate  rank,  there  may 
properly  be  a  comity  observed  which  would 
prevent  them  from  attempting  to  interfere  with 
the  decisions  of  each  other.  Perhaps  in  Eng- 
land the  court  of  common  pleas  would  not  at- 
tempt to  release,  by  habea^  corpus,  a  person 
committed  by  the  exchequer,  or  chancery,  and 
vice  verscu  But  this  comity  cannot  exist  be- 
tween superior  and  inferior  courts;  and  there 
is  no  doubt  that  the  court  of  king's  bench, 
which  is  a  court  superior  to  the  common  pleas 
and  the  exchequer,  would  grant  a  writ  of  ha- 
beas corpus,  for  any  person  imprisoned  by 
either  of  those  courts  for  a  criminal  matter. 

But  this  point  does  not  rest  on  general  rea- 
soning alone,  however  strong.  It  has  been  ex- 
pressly adjudged  by  this  court.  The  case  of 
Burford,  formerly  cited,  is  a  complete  author- 
ity on  this  point  as  well  as  on  the  former.  Bur- 
ford's  case  nad  been  acted  on  judicially  by  the 
circuit  court  of  this  district.  He  stood  commit- 
ted under  its  decision.  That  court  did  not,  in- 
deed, commit  him  in  the  first  instance,  but  he 
was  brought  before  it  on  habeas  corpus;  the 
order  of  commitment  made  by  the  justices  of 
the  peace  was  altered  ahd  modified,  and  he  was 
committed  by  a  new  order  from  the  circuit 
court.  This  recommitment  was  as  complete  an 
adjudication  upon  the  subject  as  the  commit- 
ment in  the  present  case.  One  was  as  much  a 
determination  on  record  by  the  circuit  court 
as  the  other;  and  one  can  no  more  than  the 
other,  preclude  the  exercise  of  this  court's 
power  to  relieve  by  habeas  corpus. 

*Again,  therefore,  we  claim  the  benefit  [*9B 
of  this  decision.  We  again  appeal  to  the  great 
maxim  stare  decisis;  we  again  deprecate  the 
mischiefs  that  must  ensue,  &  precedents  in  fa- 
vor of  liberty,  made  in  times  and  under  circum- 
stances the  most  favorable  to  correct  decision, 
should  be  disregarded  in  other  times,  and  in 
situations  where  the  existence  of  passion,  preju- 
dice and  improper  influence  may  be  (breaded. 
We  deprecate  the  dangers  and  mischiefs  that 
must  ensue,  should  the  laws,  on  which  our 
dearest  rights  depend,  be  thus  left  to  fluctuate 
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on  the  ever  vaTyiiig  tide  of  oircumstances  and 
events,  and  we  tniBt  that  the  protecting  power 
of  this  high  tribunal  will  now  fix  this  great 
landmark  of  the  constitution,  and  will  place 
our  liberties,  as  far  as  the  imperfection  of  hu- 
man things  can  permit,  beyond  the  reach  of 
opinion,  of  caprice,  and  of  sinister  views. 

February  13.  Mabshall,  Ch,  J.,^  delivered 
the  opinion  of  the  court. 

As  preliminary  to  any  Investigation  of  the 
merits  of  this  motion,  this  court  deems  it  prop- 
er to  declare  that  it  disclaims  all  jurisdiction 
not  ffiven  by  the  constitution,  or  by  the  laws  of 
the  United  States. 

Courts  which  originate  in  the  common  law 
possess  a  jurisdiction  which  must  be  regulated 
DV  the  common  law,  until  some  statute  shall 
change  their  established  principles;  but  courts 
which  are  created  by  written  law,  and  whose 
jurisdiction  is  defined  b^  written  law,  cannot 
transcend  that  jurisdiction.  It  is  unnecessary 
to  state  the  reasoning  on  which  this  oninion  is 
founded,  because  it  has  been  repeatedly  given 
by  this  court;  and  with  the  decisions  hereto- 
fore rendered  on  this  point,  no  member  of  the 
bench  has,  even  for  an  instant,  been  dissatis- 
fied. Hie  reasoning  from  the  bar,  in  relation  to 
it,  may  be  answered  by  the  single  observation, 
"94*]  that  for  the  meaning  *of  the  term  habeas 
corpus,  resort  may  imquestionably  be  had  to 
the  common  law;  but  the  nower  to  award  the 
writ  bv  any  of  the  courts  oi  the  United  States, 
must  be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as 
abridging  the  power  of  courts  over  their  own 
officers,  or  to  protect  themselves,  and  their 
members,  from  being  disturbed  in  the  exercise 
oiE  their  functions,  ft  extends  only  to  the  pow- 
er of  taking  cognizance  of  any  question  be- 
tween individuals,  or  between  the  government 
and  individuals. 

To  enable  the  court  to  decide  on  such  ques- 
tion, the  power  to  determine  it  must  be  given 
by  written  law. 

The  inquiry,  therefore,  on  this  motion  will 
be,  whether  by  any  statute  compatible  with 
the  constitution  of  the  United  States,  the  pow- 
er to  award  a  writ  of  habeas  corpus,  in  such  a 
•case  as  that  of  Erick  Bollman  and  Samuel 
Swartwout,  has  been  given  to  this  court. 

Tlie  14th  section  of  the  judiciary  act  (Laws 
U.  S.  vol.  1,  p.  58),  has  been  considered  as  con- 
taining a  substantive  grant  of  this  power. 

It  is  in  these  words:  "That  all  the  before- 
mentioned  courts  of  the  United  States  shall 
have  power  to  issue  writs  of  scire  facias^  ha- 
beas corpus,  and  all  other  writs,  not  specially 
provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and 
usages  of  law.  And  that  either  of  the  justices 
of  the  Supreme  Court,  as  well  as  judges  of  the 
district  courts,  shall  have  power  to  grant  writs 
of  habeas  corpus,  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment.  Provided,  that 
writs  of  habeas  corpus  shall  in  no  case  extend 
to  prisoners  in  gaol,  unless  where  they  are  in 
custody  imder  or  by  color  of  the  authority  of 
the  United  States,  or  are  committed  for  trial 

1. — ^Ttae  only  Judges  present  when  tbese  opinions 
were  given  were.  Marshall,  Ch.  J. ;  Washington, 
Jobnson,  and  Livingston,  Jnitlces.  Gushing,  J.  and 
Chase,  J.  were  prevented  by  ill  health  from  attend- 
ing- — 
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before  some  court  of  the  same^  or  are  neosBsary 
to  be  brought  into  court  to  testify." 

*The  only  doubt  of  which  this  section  [*95 
can  be  susceptible  is,  whether  the  restrictive 
words  of  the  first  sentence  limit  the  power  to 
the  award  of  such  writs  of  habeas  corpus  as 
are  necessary  to  enable  the  courts  of  the  Unit- 
ed States  to  exercise  their  respective  jurisdic- 
tions in  some  causes  which  they  are  capable  of 
finallv  deciding. 

It  has  been  urged,  that  in  strict  grammatical 
construction,  these  words  refer  to  the  last  ante- 
cedent, which  is,  "all  other  writs  not  specially 
provided  for  by  statute." 

This  criticism  may  be  correct,  and  is  not  en- 
tirely without  its  infiuence;  but  the  sound  con- 
struction which  the  court  thinks  it  safer  to 
adopt  is,  that  the  true  sense  of  the  words  is  to 
be  determined  by  the  nature  of  the  provision, 
and  by  the  contact. 

It  may  be  worthy  of  remark,  that  this  act 
was  passed  by  the  first  Congress  of  the  United 
States,  sitting  imder  a  constitution  which  had 
declared  **that  the  privilege  of  the  writ  of  ha- 
beas corpus  should  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  might  require  it." 

Acting  under  uie  immediate  influence  of  this 
injunction,  they  must  have  felt,  with  peculiar 
force,  the  obligation  of  prodding  efficient 
means  by  which  this  sreat  constitutional  privi- 
lege should  receive  life  and  activity;  for  if  the 
means  be  not  in  existence,  the  privilege  itself 
would  be  lost,  although  no  law  for  its  suspen- 
sion should  be  enacted.  Under  the  impression 
of  this  obligation,  they  give  to  all  the  courts 
the  power  of  awarding  writs  of  habeas  corpus. 

It  has  been  truly  said  that  this  is  a  generic 
term,  and  includes  every  species  of  that  writ. 
To  this  it  may  be  added,  that  when  used  singly 
— ^when  we  say  the  writ  of  habeas  corpus,  with- 
out addition,  we  most  generally  mean  that 
great  writ  which  is  now  applied  for;  and  in 
that  sense  it  is  used  in  the  constitution. 

*The  section  proceeds  to  say,  that  [*96 
"either  of  the  justices  of  the  Supreme  Court, 
as  well  as  judges  of  the  district  courts,  shall 
have  power  to  grant  writs  of  habeas  corpus  for 
the  purpose  of  an  inquiry  into  the  cause  of 
commitment." 

It  has  been  argued  that  Congress  could  never 
intend  to  give  a  power  of  this  kind  to  one  of 
the  judges  of  this  court,  which  is  refused  to  all 
of  them  when  assembled. 

There  is  certainly  much  force  in  this  argu- 
ment, and  it  receives  additional  strength  from 
the  consideration,  that  if  the  power  he  denied 
to  this  court,  it  is  denied  to  every  other  court 
of  the  United  States;  the  right  to  grant  this 
important  writ  is  given,  in  this  sentence,  to 
every  judge  of  the  circuit,  or  district  court, 
but  can  neither  be  exercised  by  the  circuit  nor 
district  court.  It  would  be  strange  if  the 
judge,  sitting  on  the  bench,  should  be  unable 
to  hear  a  motion  for  this  writ  where  it  might 
be  openly  made,  and  openly  discussed,  and 
might  yet  retire  to  his  chamber,  and  in  private 
receive  and  decide  upon  the  motion.  This  is 
not  consistent  with  the  genius  of  our  legisla- 
tion, nor  with  the  course  of  our  judicial  pro- 
ceedings. It  would  be  much  more  consonant 
with  both,  that  the  power  of  tha  judge  at  his 
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ebamben  should  be  suspended  during  his  term, 
than  that  it  should  be  exercised  only  in  secret. 

Whatever  motives  might  induce  the  legisla- 
ture to  withhold  from  tne  Supreme  Court  the 
power  to  award  the  great  writ  of  habeas  cor- 
pus, there  could  be  none  which  would  induce 
them  to  withhold  it  from  every  court  in  the 
United  States;  and  as  it  is  granted  to  all  in 
the  same  sent^ce  and  by  the  same  words,  the 
sound  construction  would  seem  to  be,  that  the 
first  sentence  vests  this  power  in  all  the  courts 
of  the  United  States;  but  as  those  courts  are 
not  always  in  session,  the  second  sentence  vests 
it  in  every  justice  or  judge  of  the  United 
States. 

The  doubt  which  has  been  raised  on  this  sub- 
ject may  be  further  explained  by  examining  the 
character  of  the  various  writs  of  habeas  corpus, 
and  selecting  those  to  which  this  general  grant 
of  power  must  be  restricted,  if  taken  in  the 
limited  sense  of  being,  merely  used  to  enable 
97*]  *the  court  to  exercise  its  jurisdiction  in 
causes  which  it  is  enabled  to  decide  finally. 

The  various  writs  of  habeas  corpus,  as  stated 
and  accurately  defined  by  Judge  Blackstone. 
(3  Bl.  Com.  129),  are,  Ist,  The  writ  of  habeas 
corpus  ad  respondendum,  ''When  a  man  hath  a 
cause  of  action  against  one  who  is  confined  by 
the  process  of  some  inferior  court;  in  order  to 
remove  the  prisoner  and  charge  him  with  this 
new  action  m  the  court  above." 

This  case  may  occur  when  a  party,  having  a 
right  to  sue  in  this  court,  (as  a  state  at  the 
time  of  the  passage  of  this  act,  or  a  foreign 
minister,)  wishes  to  institute  a  suit  against  a 
person  who  is  already  confined  by  the  process 
of  an  inferior  court.  This  confinement  may  be 
either  by  the  process  of  a  court  of  the  United 
States,  or  of  a  state  court.  If  it  be  in  a  court 
of  the  United  States,  this  writ  would  be  inap- 
plicable, because  perfectly  useless,  and,  conse- 
quently, could  not  be  contemplated  by  the  leg- 
islature. It  would  not  be  required,  in  such 
case,  to  bring  the  bodv  of  the  defendant  actu- 
ally into  court,  and  he  would  already  be  in 
charge  of  the  person  who,  under  an  original 
writ  from  this  court,  would  be  directed  to 
take  him  into  custody,  and  would  already  be 
confined  in  the  same  gaol  in  which  he  would 
be  confined  under  the  process  of  this  court,  if 
he  should  be  unable  to  give  bail. 

If  the  party  should  h^  confined  by  process 
from  a  state  court,  there  are  many  ad^tional 
reasons  against  the  use  of  this  writ  in  such  a 
case. 

The  state  courts  are  not,  in  any  sense  of  the 
word,  inferior  courts,  except  in  the  particular 
cases  in  which  an  appeal  lies  from  tneir  judg- 
ment to  this  court;  and  in  these  cases  the  mode 
of  proceeding  is  particularly  prescribed,  and 
is  not  by  habeas  corpus.  They  are  not  inferior 
courts,  because  they  emanate  from  a  different 
authority,  and  are  the  creatures  of  a  distinct 
government. 

2d.  The  writ  of  habeas  corpus  ad  satisfacien- 
dum, "When  a  prisoner  hath  had  judgment 
against  him  in  an  action,  and  the  plaintiff  is 
98*]  desirous  to  bring  him  up  to  *some  supe- 
rior court  to  charge  him  with  process  of  execu- 
tion." 

This  case  can  never  occur  in  the  courts  of 
the  United  States.  One  court  never  awards  exe- 
cution on  the  judgment  of  another.  Our  whole 
juridical  nrstem  forbids  it. 
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3d.  ±d  prosequendum,  testificandum,  deliber- 
andum, &c.,  ''Which  issue  when  it  is  necessary 
to  remove  a  prisoner,  in  order  to  prosecute,  or 
bear  testimcmy,  in  any  court,  or  to  be  tried  in 
the  proper  jurisdiction  wherein  the  fact  wis 
committed." 

This  writ  might  unquestionably  be  employed 
to  bring  up  a  prisoner  to  bear  testimony  in  a 
court,  consistently  with  the  most  limited  con- 
struction of  the  words  in  the  act  of  Congress; 
but  the  power  to  bring  a  person  up  that  he  may 
be  tried  in  the  proper  jurisdiction,  is  under- 
stood to  be  the  very  question  now  before  tiit 
court. 

4th,  and  last.  The  common  writ  ad  faciendum 
ei  recipiendum,  "Which  issues  out  of  any  of 
the  courts  of  Westminster  Hall,  when  a  person 
is  sued  in  some  inferior  jurisdiction,  and  is  de- 
sirous to  remove  the  action  inte  the  superior 
court,  commanding  the  inferior  judges  to  pro- 
duce the  body  of  the  defendant,  together  with 
the  day  and  cause  of  his  caption  and  detainer, 
(whence  the  writ  is  frequently  denominated  a 
habeas  corpus  cum  oausA,)  to  do  and  reoeive 
whatever  the  king's  court  shall  consider  in 
that  behalf.  This  writ  is  grantable  of  common 
right,  without  any  motion  in  court,  and  it  in- 
stantly supersedes  all  proceedings  in  the  court 
below.** 

Can  a  solemn  grant  of  power  to  a  court  to 
award  a  writ  be  considered  as  applicable  to  a 
case  in  which  that  writ,  if  issuable  at  all»  is- 
sues by  law  without  the  leave  of  the  court? 

It  would  not  be  difficult  to  demonstrate  that 
the  writ  of  habeas  corpus  cum  causd  cannot  be 
the  particular  writ  contemplated  by  the  legisla- 
ture in  the  section  imder  consideration;  but  it 
will  be  sufficient  te  observe  generally,  tiiat  the 
same  act  prescribes  a  different  mode  for  bring- 
ing into  the  courte  of  the  United  States  suits 
brought  in  a  *stete  court  against  a  person [*99 
having  a  ri^ht  to  claim  the  jurisdiction  of  the 
courts  of  the  United  States.  He  may,  on  his 
first  appearance,  file  his  petition  and  authenti- 
cate the  fact,  upon  which  the  cause  is  ipso  facto 
removed  into  the  courte  of  the  United  Stetes. 

The  only  power,  then,  which,  on  this  limited 
construction,  would  be  granted  by  the  section 
under  consideration,  would  be  that  of  issuing 
write  of  habeas  corpus  ad  testificandum.  The 
section  itself  proves  that  this  was  not  the  inten- 
tion of  the  legislature.  It  concludes  with  the  fol- 
lowing proviso.  "That  write  of  habeas  corpus 
shall  m  no  case  extend  to  prisoners  in  gaol,  un- 
less where  they  are  in  custody  under  or  by  color 
of  the  authority  of  the  United  Stetes,  or  are 
committed  for  trial  before  some  court  of  the 
same,  or  are  necessary  to  be  brought  into  court 
to  testify.** 

This  proviso  extends  to  the  whole  section.  It 
limits  the  powers  previously  granted  to  the 
courte.  because  it  specifies  a  case  in  which  it  is 
particularly  applicable  to  the  use  of  the  power 
by  courts — ^where  the  person  is  necessary  to  be 
brought  into  court  to  testify.  That  constructicm 
cannot  be  a  fair  one  which  would  make  the  l^s- 
lature  except  from  the  operation  of  a  proviso, 
limiting  the  express  grant  of  a  power,  the  whole 
power  intended  to  be  granted. 

From  this  review  of  the  extent  of  the  power 
of  awarding  write  of  habeas  corpus,  if  the  sec- 
tion be  construed  in  ite  restricted  sense ;  from  a 
comparison  of  the  nature  of  the  writ  which  the 
courte  of  the  United  Stetes  would,  on  that  view 
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of  the  subject,  be  enabled  to  issue;  from  a 
comparison  of  the  power  so  granted  with  the 
other  parts  of  the  section,  it  is  apparent  that 
this  limited  sense  of  the  term  cannot  be  that 
which  was  contemplated  by  the  I^islature. 

But  the  33d  section  throws  much  light  upon 
this  question.    It  contains  tl^se  words:     "And 

XI  all  arrests  in  criminal  cases,  bail  shall  be 
itted,  except  where  the  punishment  may  be 
death;  in  which  cases  it  shall  not  be  admitted 
but  by  the  Supreme  or  a  circuit  court,  or  by  a 
justice  of  the  Supreme  Ck>urt,  or  a  judge  of  a 
100*]  district  *court  who  shall  exercise  their 
discretion  therein,  regarding  the  nature  and 
circumstances  of  the  offense,  and  of  the  evi- 
dence, and  of  the  usages  of  law." 

The  appropriate  process  of  bringing  up  a 
prisoner,  not  committed  by  the  court  itself,  to 
be  bailed,  is  by  the  writ  now  applied  for.  Of 
consequence,  a  court  possessing  the  power  to 
bail  prisoners  not  committed  by  itself,  may 
awara  a  writ  of  habeas  corpus  for  the  exercise 
of  that  power.  The  clause  under  consideration 
obviously  proceeds  on  the  supposition  that  tiiis 
power  was  previously  given,  and  is  explanatory 
of  the  14th  section. 

If,  by  the  sound  construction  of  the  act  of 
Congress,  the  power  to  award  writs  of  habeas 
corpus  in  order  to  examine  into  the  cause  of 
commitment  is  given  to  this  court,  it  remains 
to  inquire  whether  this  be  a  case  in  which  the 
writ  ought  to  be  granted. 

The  only  objection  is,  that  the  commitment 
has  been  made  by  a  court  having  power  to  com- 
mit and  to  bail. 

Against  this  objection  the  argument  from  the 
bar  nas  been  so  conclusive  that  nothing  can  be 
added  to  it. 

If,  then,  this  were  res  Integra,  the  court 
would  decide  in  favor  of  the  motion.  But  the 
question  is  considered  as  long  since  decided. 
The  case  of  Hamilton  is  expressly  in  point  in 
all  its  parts;  and  although  the  question  of  ju- 
risdiction was  not  made  at  the  bar,  the  case 
was  several  days  under  advisement,  and  this 
question  could  not  have  escaped  the  attention 
of  the  court.  From  that  decision  the  court 
would  not  lightly  depart,  {tiniied  States  v, 
Hamilton,  3  Dall.  17.) 

If  the  uct  of  Conp^ess  gives  this  court  the 
power  to  award  a  writ  of  habeas  corpus  in  the 
present  case,  it  remains  to  inquire  whether  that 
act  be  compatible  with  the  constitution. 

In  the  mandamus  case,  {ante,  vol.  1,  p.  175, 
Marhury  v,  Madison,)  it  was  decided  that  this 
Court  would  not  exercise  original  jurisdiction 
except  so  far  as  that  jurisdiction  was  given  by 
the  constitution.  But  so  far  as  that  case  has 
101*]  'distinguished  between  original  and  ap- 
pellate jurisdiction,  that  which  the  court  is 
now  asked  to  exercise  is  clearly  appellate.  It  is 
the  revision  of  a  decision  of  an  inferior  court, 
by  which  a  citizen  has  been  committed  to  gaol. 

It  has  been  demonstrated  at  the  bar,  that  the 
question  brought  forward  on  a  habeas  corpus, 
is  always  distinct  from  that  which  is  involved 
in  the  cause  itself.  The  question  whether  the 
individual  shall  be  imprisoned  is  always  dis- 
tinct from  the  question  whether  he  shall  be  con- 
▼icted  or  acquitted  of  the  charge  on  which  he 
is  to  be  tried,  and,  therefore,  these  questions  are 
separated,  and  may  be  decided  in  different 
courts. 
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The  decision  that  the  individual  shall  be  im- 
prisoned must  always  |>recede  the  application 
for  a  writ  of  habeas  corpus,  and  this  writ  must 
always  be  for  the  purpose  of  revising  that  de- 
cision, and,  therefore,  appellate  in  its  nature. 

But  this  point  also  is  decided  in  Hamilton's 
Case  and  in  Burford's  Case,^ 

If  at  any  time  the  public  safety  should  re- 
quire the  suspension  of  the  powers  vested  by 
tnis  act  in  the  courts  of  the  United  States,  it  is 
for  the  legislature  to  say  so. 

That  question  depends  on  political  considera- 
tions, on  which  the  le^slature  is  to  decide. 
Until  the  legislature  will  be  expressed,  this 
Court  can  omy  see  its  duty,  and  must  obey  the 
laws. 

The  motion,  therefore,  must  be  granted. 

Johnson,  J,  In  this  case  I  have  the  mis- 
fortune to  dissent  from  the  majority  of  my 
brethren.  As  it  is  a  case  of  much  interest,  I 
feel  it  incumbent  upon  me  to  assisn  tiie  reasons 
upon  which  I  adopt  the  opinion  that  this  court 
has  not  authority  to  issue  the  writ  of  habeas 
corpus  now  moved  for.  The  prisoners  are  in 
confinement  under  a  commitment  ordered  by 
the  superior  *court  of  the  District  of  [*102 
Columbia,  upon  a  charge  of  hi^h  treason. 
This  motion  has  for  its  object  their  discharge 
or  admission  to  bail,  imder  an  order  of  this 
court,  as  circumstances  upon  investigation  shall 
appear  to  require.  The  Attorney  General  hav- 
ing submitted  the  case  without  opposition,  I 
will  briefly  notice  such  objections  as  occur  to 
my  mind  against  the  arguments  urged  by  the 
counsel  for  the  prisoners. 

Two  questions  were  presented  to  the  con- 
sideration  of  the  court. 

1st.  Does  this  court  possess  the  power  gener- 
ally of  issuing  the  writ  of  habeas  corpus? 

2d.  Does  it  retain  that  power  in  this  case 
after  the  commitment  by  the  district  court  of 
Colimibiaf 

In  support  of  the  affirmative  of  the  first  of 
these  questions,  two  grounds  were  assumed. 

1st.  That  the  power  to  issue  this  writ  was 
necessarily  incident  to  this  court,  as  the  su- 
preme tribunal  of  the  union. 

2d.  That  it  is  given  by  statute,  and  the  right 
to  it  has  been  recognized  by  precedent. 

On  the  first  of  these  questions  it  is  not  neces- 
sary to  ponder  long;  this  court  has  uniformly 
maintained  that  it  possesses  no  other  jurisdic- 
tion or  power  than  what  is  given  it  by  the  con- 
stitution and  laws  of  the  United  States,  or  i» 
necessarily  incident  to  the  exercise  of  those 
expressly  given. 

Our  decision  must,  then,  rest  wholly  on  the- 
due  construction  of  the  constitution  and  lawa 
of  the  union,  and  the  effect  of  precedent,  a  sub- 
ject which  certainly  presents  much  scope  for 
close  legal  inauiry,  but  very,  little  for  the  play 
of  a  chastened  imagination. 

The  first  section  of  the  third  article  of  the 
constitution  vests  the  judicial  power  of  the 
United  States  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may 
from  *time  to  time  establish.  The  [*103 
second  section  declares  the  extent  of  that  pow- 
er, and  distinguishes  its  jurisdiction  into  orig- 
inal and  appellate. 

The  original  jurisdiction  of  this  court  is  re- 
stricted to  cases  affecting  ambassadors  or  other 
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public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party.  In  all  other 
cases  within  the  judicial  powers  of  the  union, 
it  can  exercise  only  an  appellate  jurisdiction. 
The  former  it  possesses  independently  of  the 
will  of  any  other  constituent  branch  of  the 
general  government.  Without .  a  violation  of 
the  constitution,  that  division  of  our  jurisdic- 
tion can  neither  be  restricted  nor  extended.  In 
the  latter  its  powers  are  subjected  to  the  will 
of  the  legislature  of  the  union,  and  it  can  exer- 
cise appellate  jurisdiction  in  no  case,  unless  ex- 
pressly authorized  to  do  so  by  the  laws  of  Con- 
gress. If  I  understand  the  case  of  Marbury  v. 
Madison,  it  maintains  this  doctrine  in  its  full 
extent.  I  cannot  see  how  it  could  ever  have 
been  controverted. 

It  is  incumbent,  then,  I  presimie,  on  the 
counsel,  in  order  to  maintain  their  motion,  to 
prove  that  the  issuing  of  this  writ  is  an  act 
within  the  power  of  uiis  court  in  its  original 
jurisdiction,  or  that,  in  its  appellate  capacity, 
the  power  is  expressly  given  by  the  laws  of 
Congress. 

This  it  is  attempted  to  do,  by  the  fourteenth 
and  thirty-third  sections  of  the  judiciary  act, 
and  the  cases  of  Hamilton  and  Burford,  which 
occurred  in  this  Court,  the  former  in  1795,  the 
latter  in  1806. 

How  far  their  position  is  supported  b^  that 
act  and  those  casos,  will  now  be  the  subject  of 
my  inquiry. 

With  a  very  unnecessary  display  of  energy 
and  pathos,  this  court  has  been  imperatively 
called  xipon  to  extend  to  the  prisoners  the  bene- 
fit of  precedent.  I  am  far,  veiy  far,  from  de- 
nying the  general  authority  of  adjudications. 
Uniformity  in  decisions  is  often  as  important 
as  their  abstract  justice.  But  I  deny  that  a 
court  is  precluded  from  the  ri^ht,  or  exempted 
from  the  necessity,  of  examining  into  the  cor- 
104*]  rectness  or  consistency  of  its  own  *de- 
cisions,  or  those  of  any  other  tribunal.  If  I 
need  precedent  to  support  me  in  this  doctrine, 
I  will  cite  the  example  of  tnis  Court,  which,  in 
the  case  of  The  United  States  v.  Moore,  Febru- 
ary, 1805,  acknowledged  that  in  the  case  of 
The  United  States  v,  Simms,  February,  1803,  it 
had  exercised  a  jurisdiction  it  did  not  possess. 
Strange  indeed  would  be  the  doctrine,  that  an 
inadvertency  once  committed  by  a  court  shall 
ever  after  impose  on  it  tiie  necessity  of  persist- 
ing in  its  error.  A  case  that  cannot  be  tested 
by  principle  is  not  law,  and  in  a  thousand  in- 
stances have  such  cases  been  declared  so  by 
courts  of  justice. 

The  claim  of  the  prisoners,  as  founded  on 
precedent,  stands  thus.  The  case  of  Hamilton 
was  strikingly  similar  to  the  present.  The 
prisoner  had  been  committed  by  order  of  the 
district  judge  on  a  charge  of  high  treason.  A 
writ  of  hal^as  corpus  was  issued  by  the  Su- 
preme Court,  and  the  prisoner  bailed  by  their 
order.  The  case  of  Burford  was  also  strictly 
parallel  to  the  present;  but  the  writ  in  the  lat- 
ter case  having  been  issued  expressly  on  the 
•^nthoritv  of  t^G  former,  it  is  presumed  that  it 
gives  no  additional  force  to  the  claim  of  the 
prisoners,  but  must  rest  <m  the  strength  of  the 
case  upon  which  the  court  acted. 

It  appears  to  my  mind  that  the  case  of  Ham- 
ilton bears  upon  the  face  of  it  evidence  of  its 
being  entitW  to  little  consideration,  and  that 
564 


the  authority  of  it  was  annihilated  by  the  very 
able  decision  in  Marbury  v,  Madison,  In  this 
case  it  was  decided  that  Congress  could  not 
vest  in  the  Supreme  Court  any  ori^nal  powers 
beyond  those  to  which  this  court  is  restricted 
by  the  constitution.  That  an  act  of  Congress 
vesting  in  this  court  the  power  to  issue  a  writ 
of  mandamus  in  a  case  not  within  their  original 
jurisdiction,  and  in  which  they  were  not  called 
upon  to  exercise  an  appellate  jurisdiction,  was 
unconstitutional,  and  void.  In  the  case  of 
Hamilton  the  court  does  not  assign  the  reasons 
on  which  it  founds  its  decision,  but  it  is  fair  to 
presume  that  they  adopted  the  idea  which  ap- 
pears to  have  been  aamitted  by  the  district 
attorney  in  his  argument  to  wit,  that  this 
court  possessed  a  concurrent  power  with  the 
district  court  in  admitting  to  bail.  Now  a  con- 
current power  in  such  a  case  must  be  an  orig- 
inal power,  ♦and  the  principle  in  Mar-  [*105 
bury  V,  Mcidison  applies  as  much  to  the  issuing 
of  a  habeas  corpus  in  a  case  of  treason,  as  to 
the  issuing  of  a  mandamus  in  a  case  not  more 
remote  from  the  original  jurisdiction  of  this 
court.  Having  thus  disembarrassed  the  ques- 
tion from  the  effect  of  precedent,  I  proceed  to 
consider  the  construction  of  the  two  sections  of 
the  judiciary  act  above  referred  to. 

It  is  necessary  to  premise  that  the  ease  of 
treason  is  one  in  which  this  court  possesses 
neither  original  nor  appellate  jurisdiction.  The 
14th  section  of  the  judiciary  act,  so  far  as  it 
has  relation  to  this  case,  is  in  these  words: 
"All  the  before-mentioned  courts  (of  which  thb 
is  one)  of  the  United  States  shall  have  power  to 
issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessaiy  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law."  I 
do  not  think  it  material  to  the  opinion  I  enter- 
tain what  construction  is  given  to  this  sentence. 
If  the  power  to  issue  the  writs  of  scire  facias 
and  habeas  corpus  be  not  restricted  to  the  cases 
within  the  original  or  appellate  jurisdiction  of 
this  court,  the  case  of  Marbury  and  Madison 
rejects  the  clause  as  unavailing;  and  if  it  relate 
only  to  cases  within  their  jurisdiction,  it  does 
not  extend  to  the  case  which  is  now  mov€»d  for. 
But  it  is  impossible  to  give  a  sensible  construc- 
tion to  that  clause  without  taking  the  whole 
together;  it  consists  of  but  one  sentence,  inti- 
mately connected  throughout,  and  has  for  its 
object  the  creation  of  those  powers  whidi 
probably  would  have  vested  in  the  respective 
courts  without  statutory  provision,  as  incident 
to  the  exercise  of  their  jurisdiction.  To  give 
to  this  clause  the  construction  contended  for  by 
counsel,  would  be  to  suppose  that  the  legisla- 
ture would  commit  the  absurd  act  of  granting 
the  power  of  issuing  the  writs  of  scire  facias 
and  habeas  corpus,  without  an  object  or  end  to 
be  answered  by  them.  This  idea  is  not  a  little 
supported  by  the  next  succeeding  clause,  in 
which  a  power  is  vested  in  the  individual  judges 
to  issue  the  writ  of  habeas  corpus,  expressly  for 
the  purpose  of  inquiring  into  the  cause  of  com- 
mitment. That  part  of  the  thirty- third  section  of 
the  judiciary  act  which  relates  to  this  subject 
is  in  the  following  words:  "And  'upon  [•106 
all  arrests  in  criminal  cases,  bail  shall  be  ad- 
mitted, except  where  the  punishment  is  death, 
in  which  cases  it  ahaU  not  be  admitted  but  by 
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the  Supreme  or  a  circuit  court,  or  a  judpe.of 
a  district  court,  who  shall  exercise  their  discre- 
tion therein,  regarding  the  nature  and  circum- 
stances of  the  offense,  and  of  the  evidence,  and 
usage  of  law." 

On  considering  this  act  it  cannot  be  denied 
that  if  it  vests  any  power  at  all,  it  is  an  orig- 
inal power.  ''It  is  the  essential  criterion  of  ap- 
pellate jurisdiction,  that  it  revises  and  corrects 
the  proceedings  in  a  cause  already  instituted." 
I  quote  the  words  of  the  court  in  the  case  of 
Marhury  v.  Madison, 

And  so  far  is  this  clause  from  giving  a  power 
to  revise  and  correct,  that  it  actually  vests  in 
the  district  judge  the  same  latitude  of  discre- 
tion by  the  same  words  that  it  communicates  to 
this  court.  And  without  derogating  from  a 
respectability  which  I  must  feel  as  deep  an  in- 
terest in  maintaining  as  any  member  of  this 
court,  I  must  believe  that  the  district  court,  or 
any  individual  district  judge,  possesses  the 
same.]>ower  to  revise  our  decision,  that  we  do 
to  revise  theirs;  nay,  more,  for  the  powers 
with  which  they  may  be  vested  are  not  so  par- 
ticularly limited  and  divided  by  the  constitu- 
tion as  ours  are.  Should  we  perform  an  act 
which,  according  to  our  own  principle,  we 
cannot  be  vested  with  power  to  perform,  what 
obligation  would  any  other  court  or  judge  be 
under  to  respect  that  act?  There  is  one  mode 
of  construing  this  clause,  which  appears  to  me 
to  remove  all  ambiguity,  and  to  render  every 
part  of  it  sensible  and  operative.  By  the  con- 
sent of  his  sovereign,  a  foreign  minister  may  be 
subjected  to  the  laws  of  the  state  near  which  he 
resides.  This  court  may  then  be  called  upon  to 
exercise  an  ori^nal  criminal  jurisdiction.  If 
the  power  of  this  court  to  bail  be  confined  to 
that  one  case,  reddendo  singula  singulis,  if  the 
power  of  the  several  courts  and  individual 
judges  be  referred  to  their  respective  jurisdic- 
tions, all  clashing  and  interference  of  power 
ceases,  and  suflScient  means  of  redress  are  still 
held  out  to  the  citizen,  if  deprived  of  his  liberty ; 
and  this  surely  must  have  been  the  intention  of 
the  legislature.  It  never  could  have  been  con- 
templated that  the  mandates  of  this  court 
107*]  ♦should  be  borne  to  the  extremities  of 
the  states,  to  convene  before  them  every  pri- 
soner who  may  be  committed  under  the  au- 
thority of  the  general  government.  Let  it  be 
remembered  thai  I  am  not  disputing  the  power 
of  the  individual  judges  who  compose  this 
court  to  issue  the  writ  of  habeas  corpus.  This 
application  is  not  made  to  us  as  at  chambers, 
but  to  us  as  holding  the  Supreme  Court  of  the 
United  States,  a  creature  of  the  constitution, 
and  possessing  no  greater  capacity  to  receive 
jurisdiction  or  power  than  the  constitution 
gives  it.  We  may  in  our  individual  capacities, 
or  in  our  circuit  courts,  be  susceptible  of  pow- 
ers merely  ministerial,  and  not  inconsistent 
with  our  judicial  characters,  for  on  that  point 
the  constitution  has  left  much  to  construction; 
and  on  such  an  application  tne  only  doubt  that 
could  be  entertained  would  be,  whether  we  can 
exercise  any  power  beyond  the  limits  of  our 
respective  circuits.  On  this  question  I  will  not 
now  give  an  opinion.  One  more  observation, 
and  I  dismiss  the  subject. 

In  the  case  of  Burford,  I  was  one  of  the 
members  who  constitued  the  court.  I  owe  it 
to  my  own  consistency  to  declare  that  the  court 
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were  then  apprized  of  my  objections  to  the  is- 
suing of  the  writ  of  habeas  corpus.  I  did  not 
then  comment  at  large  on  the  reasons  which  in- 
fluenced my  opinion,  and  the  cause  was  this: 
the  gentleman  who  argued  that  cause  confined 
himself  strictly  to  those  considerations  which 
ought  alone  to  influence  the  decisions  of  this 
court.  No  popular  observations  on  the  neces- 
sity of  protecting  the  citizen  from  executive 
oppression,  no  animated  address  calculated  to 
enlist  the  passions  or  prejudices  of  an  audience 
in  defense  of  his  motion,  imposed  on  me  the 
necessity  of  vindicating  my  opinion.  I  sub- 
mitted in  silent  deference  to  the  decision  of  my 
brethren. 

In  this  case  I  feel  myself  much  relieved  from 
the  painful  sensation  resulting  from  the  neces- 
sity of  dissenting  from  the  majority  of  the 
court,  in  being  supported  by  the  opinion  of 
one  of  mv  breuiren,  who  is  prevented  by  indis- 
position from  attending. 

♦February  16.  The  marshal  of  the  [♦108 
District  of  Ck>lumbia  having  returned  upon  the 
habeas  corpus,  that  he  detained  the  prisoners  by 
virtue  of  the"  before  recited  order  of  the  circuit 
court  of  that  district, 

C.  Lee  now  moved  that  they  should  be  dis- 
chars^ed;  or  at  least  admitted  to  bail;  and  con- 
tended, 

1.  That  from  the  record  of  the  circuit  court, 
and  upon  the  face  of  the  proceedings,  the  im- 
prisonment was  illegal  and  oppressive;  and, 

2.  That  if  the  commitment  was  not  illegal 
upon  its  face,  yet,  as  the  order  of  the  court  re- 
fers to  the  testimony  on  which  it  was  foimded, 
it  will  appear  to  be  illegal  upon  the  whole  pro- 
ceedings. 

The  commitment  is  not  for  trial  at  any  par- 
ticular time,  before  any  particular  oourt,  nor  in 
any  particular  place. 

By  the  3d  article  of  the  constitution  of  the 
United  States,  the  trial  of  crimes  shall  be  in.  the 
state  where  they  shall  have  been  committed; 
but  when  not  committed  in  any  state,  the  trial 
shall  be  at  such  place  or  places  as  Congress  may 
by  law  have  directed.  So  by  the  29th  section 
of  the  judiciary  act  of  1789,  vol.  1,  p.  67,  in  all 
cases  punishable  with  death,  the  trial  shall  be 
had  in  the  county  where  the  offense  was  com- 
mitted, or  where  that  cannot  be  done  without 
great  inconvenience,  twelve  netit  jurors  at  least 
shall  be  summoned  from  thence ;  and  by  the  33d 
section  of  the  same  act,  p.  73,  offenders  are  to 
be  arrested  and  imprisoned  or  bailed  for  trial 
before  such  court  of  the  United  States,  as  by 
that  act  has  cognizance  of  the  offense;  and 
copies  of  the  process  shall  be  returned  as  speed- 
ily as  may  be  into  the  clerk's  office  of  such 
court,  together  with  the  recognizances  of  the 
witnesses  for  their  appearance  to  testify  in  the 
case,  and  if  the  commitment  be  in  a  district 
other  than  that  in  which  the  offense  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  the 
district  where  the  delinquent  is  imprisoned  •to 
issue  a  warrant  for  the  removal  of  the  offender 
to  the  district  in  which  the  trial  is  to  be  had. 

♦These  are  provisions  for  a  speedy  [♦lOO 
and  fair  trial,  in  obedience  to  the  constitution ; 
for  it  has  always  been  considered  as  necessary 
to  a  fair  trial  that  it  should  be  where  the  wit- 
nesses may  easily  attend,  and  where  the  party 
is  known.  The  6th  amendment  to  the  constitu- 
tion provides  that  the  accused  "shall  enjoy  the 
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right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  state  and  district,  wherein  the 
crime  shall  nave  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law." 

By  the  act  for  the  pimishment  of  certain 
crimes,  s.  8,  vol.  1,  p.  103,  it  is  macted,  that 
"the  trial  of  crimes  committed"  **in  any  place 
out  of  the  jurisdiction  of  any  particular  state 
shall  be  in  the  district  where  the  offender  is 
apprehended,  or  into  which  he  may  first  be 
brought." 

By  the  English  habeas  corpus  act,  whose  pro- 
visions are  considered  as  extending  to  cases 
even  out  of  the  act,  the  prisoner  may  netition 
the  court  for  trial  at  the  first  term,  anct  if  not 
then  tried  he  is  entitled  to  bail  of  course.  If 
the  commitment  is  in  a  district  in  which  he 
cannot  be  tried,  he  will  not  be  entitled  to  this 
privilege,  for  he  is  still  to  be  removed  to  the 
place  of  trial.  Hence  it  is  necessary  that  the 
commitment  should  state  the  court  before  whom 
the  trial  is  to  be  had.  It  is  also  necessary  in 
order  that  the  district  judge  may  know  where 
to  send  him.  No  person  but  the  district  judge 
has  authority  to  send  him  to  the  place  of  trial, 
and  if  the  commitment  be  not  made  by  the 
district  judge,  it  is  impossible  that  he  snould 
judicially  know  where  to  send  him,  unless  the 
place  of  trial  be  mentioned  in  the  warrant  of 
commitment. 

It  is  also  necessary  that  the  accused  may 
knowk  where  to  collect  his  witnesses  together. 

The  order  of  commitment  ought  also  to  have 
stated  more  particularly  tne  overt  act  of  trea- 
son.   It  is  tcK>  vague  and  uncertain. 

3.  The  testimony  before  the  circuit  court  did 
not  show  probable  cause. 
110*1  "By  the  4th  amendment  to  the  con- 
stitution it  is  declared,  ''that  the  right  of  the 
people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  search- 
es and  seizures,  shall  not  be  violated;  and  no 
warrant*  shall  issue,  but  upon  pbobablb  oause 
supported  by  oath  or  affirmation." 

All  the  facts  necessary  to  constitute  this 
probable  cause  must  appear  upon  oath  or  affir- 
mation. It  is  not  necessary,  indeed,  that  there 
should  be  positive  proof  of  every  fact  consti- 
tuting the  offense;  but  nothing  can  be  taken 
into  the  estimate,  when  forming  an  opinion  of 
the  probability  that  the  fact  was  committed  by 
the  person  charged,  but  facts  supported  by  oath 
or  affirmation. 

No  belief  of  a  fact  tending  to  show  probable 
cause,  no  hearsay,  no  opinion  of  any  person, 
however  high  in  office,  respecting  the  guilt  of 
the  person  accused,  can  be  received  in  evidence 
on  this  examination. 

The  question,  then,  is,  whether  these  affidar 
vits  exhibit  legal  proof  of  probable  cause. 

If  the  testimony  be  vague  or  ambiguous  as 
to  the  person,  or  as  to  the  offense,  the  court 
will  apply  the  maxim  of  law,  that  every  person 
is*  to  be  adjudged  innocent  unless  proved  to  be 
jruilty. 

The  facts  stated  in  General  Wilkinson's  two 
affidavits  of  the  14th  and  26th  of  December, 
consist  of  the  letters  of  Col.  Burr,  the  declara- 
tions of  Swartwout,  and  the  belief  of  General 
Wilkinson.  Neither  the  letters  of  Col.  Burr, 
nor  the  declarations  of  Swartwout,  contain  any 
ground  for  probable  cause  to  believe  that  the 
prisoners,  or  either  of  them  Is  guilty  of  traft- 
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son :  and  General  Wilkinson's  belief,  as  he  him- 
self states,  is  founded  upon  those  facts. 

Mr.  Lee  went  into  a  minute  examinalicm  of 
those  affidavits,  to  satisfv  the  court  tliat  ths 
facts  stated  in  them  could  at  most  proTe  an 
intent  to  set  on  foot  an  expedition  against 
Mexico,  in  case  of  a  war  between  this  country 
and  Spain.  He  contended  that  if  the  object  was 
such  an  expedition  at  all  events,  and  if  they 
had  intended  *to  force  their  way  [*111 
through  the  United  States,  for  the  purpose  of 
attacking  Mexico,  and  even  if  they  had  done 
so,  they  would  not  have  been  guilty  of  treason, 
but  merely  of  lawless  violence.  Even  if  th^ 
had  plundered  the  bank  at  New  Orleans,  or  any 
private  property,  or  had  seized  arms  and  ves- 
sels, the  property  of  individuals,  it  would  have 
been  roboery,  but  not  treason. 

But  the  circumstance  that  no  place  of  trial 
can  be  designated,  is  a  sufficient  reason  for  ad- 
mitting them  to  bail.  They  certainly  cannot 
be  tried  here,  for  it  is  not  contended  that  they 
have  here  committed  any  offense;  and  this  is 
not  the  district  in  which  they  were  first  appre- 
hended or  brought.  They  were  seized  by  or- 
ders of  a  military  officer  2,000  miles  from  this 
place,  without  any  process  of  law  or  legal 
authority,  and  sent  here  to  be  disposed  of  by 
the  executive.  They  have  been  committed  for 
trial,  not  before  any  court,  or  in  any  particular 
district,  and  their  imprisonment  will  be  per- 
petual, unless  government  can  find  out  wnen 
and  where  the  offense  was  committed,  and  de- 
vise some  means  of  transmitting  them  to  the 
place  of  trial. 

Mr.  Lee  attempted  to  discredit  the  affidavits 
of  General  Wilkinson  by  the  circumstance  that 
they  were  made,  as  he  contended,  to  vindicate 
and  justify  the  illegal  seizure  and  transporta- 
tion of  the  prisoners.  He  contended  also  that 
those  affidavits  ought  to  be  totally  discarded, 
because  the  oath  upon  which  a  warrant  of  ar- 
rest or  commitment  is  to  be  groimded,  must  bs 
made  before  the  magistrate  who  is  about  to 
issue  the  warrant.  He  must  be  satisfied  of  ths 
probable  cause.  The  laws  were  open  in  New 
Orleans.  General  Wilkinson  might  have  gone 
before  a  justice  of  peace  there  and  made  his 
oath,  and  obtained  a  warrant  to  arrest  the  pris- 
oners. There  was  no  necessity  to  proceed  in 
this  illegal  and  unprecedented  manner. 

F.  S.  ICey,  on  tne  same  side. 

Unless  this  court  can  look  behind  the  order 
for  commitment,  and  examine  the  grounds 
upon  which  it  was  made,  the  writ  of  habeas 
corpus  will  be  wholly  useless;  for  every  court 
or  magistrate  who  commits  a  person  to 
•prison,  will  take  care  to  cover  himself  [*112 
under  the  strict  forms  of  law. 

The  constitution  declares  that  treason  against 
the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort. 

An  adherence  to  rebels  is  not  an  adherence 
to  an  enemy,  within  the  meaning  of  the  con- 
stitution. Hence,  if  the  prisoners  are  guilty.  It 
must  be  of  levying  war  against  the  United 
States. 

In  England  the  books  speak  of  two  kinds  of 
levying  of  war;  direct  and  constructive.  (East's 
Cr.  Law,  67.)  But  there  is  only  one  kind  in 
this  country;  and  ought  not  to  be  in  England. 

By  using  the  word  "only,**  the  constitution 
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meant  to  take  away  all  pretense  of  oonstruo- 
tive  treason.  Every  man  is  to  answer  for  his 
own  acts  only.  If  100  men  conspire,  and  only 
50  actually  levy  war,  the  latter  only  are  g^ty 
as  principals. 

And  wnat  reason  can  be  given  whv  there 
should  not  be  the  same  distinction  between 
principal  and  accessory  in  treason,  as  in  other 
crimes.  In  a  republican  government,  wliose 
basis  is  the  affection  of  the  people,  it  is  unnec- 
essary to  guard  a^inst  offenses  of  this  kind 
with  the  same  vigilance  as  in  a  monarchy  or 
a  despotism  whose  foundati(m  is  fear.  (4 
Tucker's  Bl.  Appendix,  p.  39.)  But  if  this  con- 
struction of  the  constitution  be  not  correct,  and 
if  the  English  authorities  are  to  be  considered 
in  full  f oroe.  it  must  be  shown, 

1st.  That  war  has  been  levied;  and, 

2nd.  l^at  the  prisoners  are  confederates  in 
that  war. 

The  affidavits  of  Qeneral  Wilkinson  are  not 
authenticated  so  as  to  make  them  evidence.  It 
does  not  appear  that  an  oath  was  administered 
to  him.  The  act  to  prescribe  the  mode  of  au- 
thenticating public  acts,  records  and  judicial 
proceedings,  ac.  is  extended  to  ^e  territory 
113*]  *of  Orleans,  by  the  act  erecting  that 
territory.  (Vol.  7,  p.  117.)  And  even  if  this 
be  not  strictly  a  judicial  proceeding,  yet  it  is 
within  the  meaning  of  that  act. 

The  certificate  of  the  Secretary  of  State*  only 
shows  that  it  appears  by  the  official  returns  to 
his  office,  that  J.  Carrick  and  George  Pollock 
had  been  appointed  justices  of  the  peace  for  the 
county  of  Orleans ;  but  not  that  they  had  taken 
the  oaths'  necessary  to  qiialify  them  to  act. 

But  if  these  affidavits  are  examinable  they  do 
not  show  any  act  of  treason.  They  prove  no 
assembla^  of  men  nor  military  array.  There 
is  not  a  tittle  of  evidence  that  any  two  men  have 
been  seen  toother  with  treasonable  intent, 
whether  armed  or  not.  The  supposed  letter 
from  Col.  Burr  speaks  indeed  of  choice  spirits, 
but  he  does  not  tell  us  they  are  invisible 
spirits. 

The  affidavits  of  Meade  and  Wilson  relate 
only  to  rumors  derived  from  General  Wilkin- 
son, whose  business  it  was,  if  he  could  get  such 
rumors  there  by  no  other  means,  to  create  them 
himself. 

The  territory  of  Orleans,  if  it  was  to  be  rev- 
olutionized, mi^ht  be  revolutionized  without 
levying  war  against  the  United  States. 

There  is  no  evidence  that  the  prisoners  knew 
that  Col.  Burr  had  any  treasonable  projects  in 
view.  Even  if  he  had  such  views,  he  might 
have  held  out  to  them,  as  he  did  to  others,  only 
the  Spanish  expedition. 

Again,  the  bench-warrant  issued  in  this  case 
for  the  arrest  of  the  prisoners  was  illegal.  The 
court  has  no  authority  to  issue  a  bench-war- 
rant, but  upon  a  presentment  by  a  grand  jury, 
114*]  or  for  an  offense  committed  in  *the 
presence  of  the  court.  -It  is  not  a  power  in- 
herent in  the  court,  nor  given  by  any  law. 
The  act  of  Congress  only  gives  to  a  judge  out  of 
court,  or  to  a  justice  of  peace,  the  power  of 

1. — ^The  Secretary  of  State  of  the  United  States 
had  certified  under  the  J»eal  of  his  office,  that  Georjre 
Pollock  and  James  Carrick  were  appointed  Justices 
of  the  peace  for  the  county  of  Orleans,  In  the  ter- 
ritory of  Orleans,  In  the  year  1805,  as  appears  hy 
♦^he  official  returns  of  the  secretary  of  the  said  ter- 
ritory "remaining  In  the  office  of  this  department.*' 
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arresting  offenders.  And  it  Is  a  power  incon- 
sistent with  a  fair  trial,  because  the  court 
would  thereby  have  prejudged  the  case,  and 
decided  upon  the  guilt  of  the  prisoner.  No 
such  practice  is  loiown  in  Maryland,  under 
whose  laws  the  court  below  was  acting. 

Februaiy  17.  Jones,  attorney  for  the  District 
of  Columbia,  mentioned  to  the  court,  that 
Hiort,-  being  better  prepared  upon  points  of 
practice,  would  make  some  observations  in  sup- 
port of  the  form  of  the  commitment. 

Marsh  AT  J.,  Oh,  J.  I  understand  the  clear 
opinion  of  the  court  to  be,  (if  I  mistake  it  my 
brethren  will  correct  me,)  that  it  is  unimport- 
ant whether  the  commitment  be  regular  in 
point  of  form,  or  not;  for  this  court,  having 
gone  into  an  examination  of  the  evidence  upon 
which  the  commitment  was  grounded,  will  pro- 
ceed to  do  that  which  the  court  below  ought 
to  have  done. 

Rodney,  Attorn^  General. 

The  affidavit  of  General  Wilkinson  is  suffi- 
ciently authenticated.  The  justices  of  peace 
in  the  territory  of  Orleans  are  officers  of  the 
United  States;  they  are  appointed  by  the  gov- 
ernor of  the  territory,  who  is  appointed  by  the 
President  of  the  Umted  States;  and  the  secre- 
tary of  the  territory  is  bound  by  law  to  trans- 
mit copies  of  all  the  executive  proceedings  of 
the  governor  of  the  territory  every  six  months 
to  the  President  of  the  United  States.  (Laws 
U.  S.  vol.  7,  pp.  112,  113.)  All  the  officers  of  the 
United  States  are  boimd  to  take  notice  of  each 
other. 

The  act  of  Congress  respecting  authentica- 
tion of  records,  &c.,  is  cumulative  only.  It  does 
not  repeal  any  former  law. 

There  is  some  weight  in  the  objection  that 
the  oath  ou^ht  to  be  made  before  the  magis- 
trate who  issues  the  *  warrant.  But  [*115 
one  magistrate  is  as  competent  as  another  to 
administer  the  oath.  The  constitution  is  silent 
on  the  subject;  and  if  it  be  taken  before  a  per- 
son competent  to  administer  it,  it  satisfies  the 
provision  of  the  constitution.  How  else  could 
a  criminal  be  arrested  in  one  part  of  the  United 
States,  when  the  witness  lived  in  another? 

It  is  true  that  none  of  the  evidence,  now  of- 
fered would  be  competent  on  the  trial;  nor 
even  if  it  appeared  in  a  proper  shape,  would  it 
be  sufficient  to  convict  tne  prisoners.  But  the 
question  is  whether,  in  this  incipient  stage  of 
the  prosecution,  it  is  not  sufficient  to  show 
probable  cause. 

The  expedition  against  Mexico  would  not 
be  treason,  imless  it  was  to  be  accomplished  by 
means  which  in  themselves  would  amount  to 
treason.  But  if  the  constituted  authorities  of 
the  United  States  should  be  suppressed  but  for 
one  hour,  and  the  territory  of  Orleans  revo- 
lutionized but  for  a  moment,  it  would  be  trea- 
son. 

What  would  be  treason  by  adhering  to  an 
enemy,  if  done  towards  a  rebel,  will  be  a  levying 
of  war.  (3  Wilson's  Lectures,  105,  4  Bl.  Com. 
92.) 

In  treason  all  are  principals.  There  are  no 
accessories.  It  has  tneen  argued  (and  the  re- 
spectable authority  of  Judge  Tucker  is  cited) 
that  none  are  principals  but  those  present  at 
the  treasonable  act.  The  arg^iment  may  have 
some  weighty  but  it  Is  a  point  at  least  doubtful, 
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and  therefore  oaght  to  be  left  to  be  decided  on 
the  trial. 

It  is  true  that  we  cannot  at  present  say  ex- 
actly when  and  where  the  overt  act  of  levying 
war  was  committed,  but  from  the  aflSdavits  we 
think  it  fair  to  infer  that  an  army  has  been  act- 
ually levied  and  arrayed.  The  declaration  of 
one  of  the  prisoners  was,  that  Col.  Burr  ''was 
levying  an  armed  body  of  7,000  men."-  How 
the  fact  has  turned  out  to  be  since  we  do  not 
know;  and  it  is  also  true  that  we  do  not 
know  that  any  men  have  been  seen  collected  in 
militarir  array.  But  Dr.  Bollman  informed 
General  Wilkinson  that  he  had  seen  a  letter 
from  Col.  Burr,  in  which  he  says  that  he  should 
116*]  be  at  Natchez  *with  2,000  men  on  the 
20th  of  December,  and  that  he  would  be  fol- 
lowed by  4,000  more,  and  that  he  could  have 
raised  12,000  as  easily  as  6,000,  but  he  did  not 
think  that  number  necessary.  If  Col.  Burr 
was  actually  levving  an  armed  body  of  men;  if 
he  expected  to  be  at  Natchez  on  the  20th  of 
December  with  2,000,  and  calculated  upon  be- 
ing followed  by  4,000  more,  and  if  he  found  it 
so  easy  to  raise  troops,  is  there  not  a  moral  cer- 
tainty that  some  troops  at  least  have  been 
raised  and  embodied. 

It  may  be  admitted  that  General  Wilkinson 
was  interested  to  make  the  worst  of  the  story, 
but  the  declarations  of  the  prisoners  themselves 
are  sufficient. 

Jones,  attorney  for  the  District  of  Columbia, 
on  behalf  of  the  prosecution. 

As  to  the  objection  that  the  commitment 
must  be  for  trial  in  some  court  having  jurisdic- 
tion over  the  offense. 

It  was  imcertain  whether  any,  and  if  any, 
what  place  was  prescribed  for  the  trial  of  this 
offense.  But  any  court  of  the  United  States 
had  jurisdiction  to  commit  for  trial  by  the  act 
of  Congress  for  the  punishment  of  certain 
crimes,  &c.  vol.  1,  p.  103,  s.  8.  'The  trial  of 
crimes  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  particular 
state,  shall  be  in  the  district  where  the  offender 
is  apprehended,  or  into  which  he  may  be  first 
brougnt."  Although  the  first  part  of  the  sec- 
tion speaks  of  eertein  crimes  committed  "upon 
the  high  seas,  or  in  any  river,  haven,  basin  or 
bay,  out  of  the  jurisdiction  of  any  particular 
state,"  yet  the  last  clause  of  the  section  is  gen- 
eral, and  in  its  terms  applies  to  the  trial  of  all 
crimes  committed  out  oi  the  jurisdiction  of  any 
particular  state.  This  act  of  Congress  is  the 
only  exercise  of  the  provision  of  the  3d  article 
of  the  constitution  respecting  crimes  committed 
not  within  any  state.  Unless  this  act  of  Con- 
gress fixes  the  place  of  trial,  there  is  no  place 
prescribed,  either  by  the  law  or  the  constitu- 
tion, and  the  trial  may  as  well  be  in  the  Dis- 
trict of  Columbia  as  elsewhere.  But  if  this  act 
of  Congress  does  fix  the  place,  then  it  is  ob- 
117*]  jected,  *that  this  district  is  neither  that 
in  which  tne  prisoners  were  apprehended,  nor 
that  into  whicn  they  were  first  brought. 

The  answer  is,  that  the  act  of  Congress  means 
the  district  in  which  they  shall  be  legally  ap- 

?Tehended,  that  is,  arrested  by  process  of  law. 
t  could  not  mean  a  mere  military  seizure. 
But  whether  the  court  below  had  or  had  not  ju- 
risdiction to  try  the  prisoners,  it  clearly  had 
jurisdiction  to  commit  them;  and  if  their  com- 
mitment be  irregular,  this  court  will  say  how 
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they  ought  to  be  committed.    Laiu>s  XJ.  B,  voL 
1,  p.  73,  s.  33. 
It  is  objected,  that  although  the  judges  and 

i'ustioes  have  power  to  arrest,  yet  the  courts 
lave  not,  and  therefore  cannot  issue  a  bench- 
warrant  but  upon  the  presentment  of  a  grand 
jury,  or  for  an  offense  committed  in  the  pres- 
ence  of  the  court.  And  the  practice  of  Mary- 
land is  cited.  But  it  is  started  that  at  Mont- 
gomery court,  in  Maryland,  very  lately,  a  ven- 
erable and  ancient  judge  of  that  court  did  issue 
a  bench-warrant  for  an  offense  not  presented 
by  the  grand  jury,  nor  committed  in  presence 
of  the  court.* 

It  is  not  necessary  that  the  commitment 
should  state  the  place  of  trial,  nor  that  they  are 
committed  for  trial.  If  at  the  time  of  commit^ 
ment  it  be  uncertain  where  they  ought  to  be 
tried,  they  may  be  committed  generally,  until 
discharged  by  due  course  of  law.  In  England 
it  is  only  necessary  that  the  commitment  should 
be  to  some  gaol  in  England.  2  Hawk.  P.  C 
120,  b.  2,  c  16,  s.  18. 

As  to  the  authentication  of  the  affidavits  of 
General  Wilkinson,  it  being  shown  that  Pol- 
lock and  Carrick  were  duly  appointed  justices 
of  the  peace,  and  having  'undertaken  [*118 
to  act  as  such,  it  is  to  &  presumed  that  they 
have  taken  the  necessarv  oaths. 

It  is  admitted  that  the  constitution  has  pre- 
vented many  questions  as  to  the  doctrine  of 
treason.  The  intention  of  having  a  constitu- 
tional definition  of  the  crime,  was  to  put  it  out 
of  the  power  of  Congress  to  invent  treasons. 
But  it  was  impossible  to  define  what  .should  in 
every  case  be  deemed  a  levying  of  war.  It  is  a 
question  of  fact  to  be  decided  by  the  jury  from 
all  the  circumstances. 

Warlike  array  is  not  necessary.  It  is  only  a 
circumstance.  1  East's  Cr.  Law,  66.  Accord- 
ing to  the  English  books,  a  direct  levying  of 
war,  is  a  war  directly  against  the  person  of 
the  king.  A  constructive  levying  of  war,  is 
war  against  the  government. 

If  men  have  b^  levied,  and  arms  provided* 
with  a  treasonable  intent,  this  is  a  sufficient 
levying  of  war,  without  warlike  array. 

The  affidavit  of  General  Eaton  establishes  the 
treasonable  intent  in  Col.  Burr.  The  question, 
then,  is,  whether  that  intent,  or  a  knowledge  of 
that  intent,  can  be  brought  home  to  the  pris- 
oners. Mr.  Jones  here  went  into  an  argument 
to  show  the  connection  of  the  prisoners  with 
Col.  Burr,  and  their  knowledge  of  his  projects. 
He  observed  that  his  argument,  on  a  former 
occasion,  respecting  the  President's  message  to 
Congress,  had  been  misunderstood.  A  state  of 
war  is  a  matter  of  public  notoriety,  and  he  had 
considered  the  President's  message  as  evidence 
of  that  notoriety,  it  being  a  communication 
from  the  supreme  executive  in  the  course  of  his 
duty,  to  that  department  of  government  which 
alone  could  decide  on  the  state  of  war. 

He  contended  that  no  specific  number,  no 

1. — F.  S.  Key  stated  that  be  was  present  at  the 
transaction  alluded  to.  The  facts  were,  that  after 
the  court  adjourned,  and  as  the  judge  was  going 
out  of  the  court-bouse,  a  man  who  had  been  wait- 
ing In  the  yard  assaulted  a  lawyer  in  the  presence 
of  the  judge,  for  disrespectful  langnase  used  by  the 
lawyer  In  arguing  a  cause.  The  jadge  consloered 
it  as  a  contempt  of  court,  and  therefore  directed 
a  bench-warraut  to  issue. 
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sufficiency  of  force  to  accomplish  the  object, 
was  necessary  to  constitute  treason. 

If  soldiers  are  levied  and  officered,  with  a 
treasonable  intent,  and  equipments  prepared, 
BO  that  they  can  readily  lay  hold  of  their  arms ; 
119*]  although  no  men  are  •actually  armed; 
although  only  five  men  in  a  detachment  should 
march  to  assemble  at  a  place  of  rendezvous, 
and  although  there  should  be  no  warlike  array, 
yet  it  would  be  treason.  Anything  which 
amounts  to  setting  on  foot  a  military  expedi- 
tion, with  intent  to  levy  war  against  the 
United  States,  is  treason. 

The  distinction  between  those  who  are  pres- 
ent at  the  overt  act  of  levying  war,  and  those 
who  are  confederated,  adhering,  acting  and  as- 
sisting, giving  aid  and  comfort,  is  contrary  to 
all  analogy.     In  treason  all  are  principals. 

In  murder,  if  two  conspire,  and  one  is  acting 
and  assisting  at  such  a  distance  as  to  give  aid, 
he  is  equally  guilty  with  him  who  gave  the 
wound. 

It  has  been  insinuated  that  General  Wilkin- 
son is  to  be  considered  as  particeps  criminia. 
If  that  were  the  case,  it  would  be  no  disqualifi- 
eation  of  his  testimony. 

Treason  is  a  greater  crime  in  republics  than 
in  monarchies,  and  ought  to  be  more  severely 
punished. 

Harper,  in  reply,  congratulated  his  country 
on  the  triumph  of  correct  principles,  in  the 
abandonment,  on  the  part  of  the  prosecution, 
of  the  dangerous  doctrine,  that  executive  mes- 
sages were  to  be  received  as  evidence  in  a  crim- 
inal prosecution. 

[Jones.  The  sole  purpose  for  which  we  in- 
troduced the  President's  message,  was  to  show 
that  the  assemblage  of  a  military  force  by  Col. 
Burr  was  a  matter  of  notoriety.  We  did  not 
attempt  or  wish  to  introduce  it  as  direct  evi- 
dence.] 

Harper.  To  use  an  executive  message  in  a 
court  of  justice,  for  any  purpose  of  proof  what- 
ever, so  as  to  aid  in  the  commitment  of  a  citizen 
under  a  criminal  accusation;  to  introduce  it 
as  evidence  of  any  fact;  (of  notoriety,  for  in- 
stance, which  is  a  fact;)  is  to  give  it  the  effect 
of  testimony,  and  is  a  direct  violation  of  the 
constitution. 

120*]  'We  object  to  the  translation  of  the 
ciphered  letter  contained  in  General  Wilkin- 
son's affidavits,  being  admitted  as  evidence,  be- 
cause General  Wilkinson  has  not  sworn  that  it 
is  a  true  translation,  nor  sent  the  original,  with 
the  key,  so  that  the  court  can  have  a  correct 
translation  made.  Nor  is  it  proved  that  the 
original  was  written  by  Col.  JBurr,  or  by  his 
direction,  nor  that  the  prisoners  were  acquaint- 
ed with  its  contents. 

Another  objection  to  the  affidavits  is,  that 
they  were  not  made  for  the  purpose  of  procur- 
ing an  arrest.  They  were  not  made  before  the 
judicial  officer  on  whose  warrant  the  proceed- 
ings of  the  court  were  to  be  founded;  and  who 
would  have  been  bound  to  cross-examine  the 
witness,  to  sift  the  facts,  and  to  judge  how  far 
they  were  proved,  and  how  far  they  were  suffi- 
cient to  justify  the  proceedings.  But,  after  a 
military  arrest,  the  affidavits  are  drawn  up  by 
the  author  of  the  arrest,  without  cross-exami- 
nation or  inquiry,  and  were  sworn  to  by  him,  as 
the  justification  of  his  conduct.  The  persons 
whom  he  has  thus  arrested  are  sent  to  a  distant 
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part  of  the  country,  and  these  affidavits  are 
icnt  after  them,  to  operate  as  the  ground  of 
their  commitment  and  detention.  No  person 
can  lawfully  be  committed  on  testimony  so 
taken.  In  cases  of  arrests  and  commitments, 
the  general  rules  of  evidence  are  no  further  to 
be  departed  from  than  the  necessity  of  the  case 
requires.  On  application  to  a  magistrate  for  a 
warrant  of  arrest,  the  evidence  must  necessarily 
be  ea  parte,  but  no  other  departure  from  the 
common  rules  of  evidence  is  justifiable,  because 
not  necessary.  It  is  a  general  rule  of  law  re- 
specting testimony,  that  it  shall  be  taken  be- 
fore the  tribunal  which  is  to  act  upon  it,  or  un- 
der the  direction  of  that  tribunal;  that  the  per- 
son who  is  to  decide,  shall  also  inquire;  that 
the  inquiry  shall  not  be  before  one  tribunal,  and 
the  judgment  pronounced  by  another.  This 
rule,  so  important  to  the  safety  of  persons  ac- 
cused, is  equally  applicable  to  arrests  and  com- 
mitments as  to  trials,  and  should,  therefore,  be 
equally  observed.  The  party  arrested  and 
brought  before  the  magistrate  for  commitment, 
has  a  right  to  be  confronted  with  his  accuser, 
and  to  cross-examine  the  witnesses  produced 
against  him,  and  by  that  means  to  explain  cir- 
cumstances which,  at  first  view,  might  crim- 
inate him.  But  if  the  practice  •which  [•121 
is  attempted  in  this  case  be  sanctioned  by  this 
court;  ii  a  military  officer,  or  any  other  person, 
is  to  be  permitted  to  seize  a  man,  and  send  him 
2,000  miles  from  the  place  of  arrest,  and  from 
the  place  of  the  alleged  transaction,  and  to  send 
after  him  an  ex  parte  affidavit  as  the  groimd 
of  his  subsequent  commitment,  th«  ^reat  secur- 
ity provided  by  law  for  the  protection  of  inno- 
cence and  liberty  is  broken  down. 

Mr.  Harper  then  went  into  a  minute  examina- 
tion of  the  contents  of  the  affidavits,  and  con- 
tended that;  if  they  could  be  considered  by  this 
court  as  evidence,  they  did  not  prove  that  trea- 
son had  been  committed,  nor  tnat  the  prison- 
ers had  participated  in  any  crime  or  offense 
whatever. 

February  18.    Martin,  on  the  same  side. 

The  order  for  the  commitment  was  erroneous 
in  directing  the  prisoners  to  be  committed  to 
the  prison  of  the  court.  It  ought  to  have  been 
to  the  marshal.  1  Salk.  348,  Bethel's  Case;  6 
Mod.  19,  S.  C. 

This  court  cannot  remand  them,  or  commit 
them,  upon  this  habeas  corpus,  for  any  crime 
but  that  for  which  they  were  committed  in  the 
court  below;  and  can  only  commit  them  for 
trial  before  some  court.  The  only  power  ffiven 
by  the  33d  section  of  the  judiciaiy  act,  is  to 
cause  offenders  to  "be  arrested;  and  imprisoned 
or  bailed,  as  the  case  may  be,  for  trial  before 
such  court  of  the  United  States,  as  by  this  act 
has  cognizance  of  the  offense."  The  place  of 
trial  is  to  be  decided  by  the  place  where  the 
offense  was  committed. 

The  act  of  Congress  for  the  punishment  of 
certain  crimes,  s.  8,  vol.  1,  p.  103,  does  not 
apply  to  crimes  committed  in  any  territory  of 
the  United  States  in  which  there  are  courts  of 
the  United  States  having  cognizance  of  the 
offense.  It  applies  only  U>  offenses  committed 
upon  the  "high  seas,  or  in  any  river,  haven, 
basin  or  bay,  out  of  the  jurisdiction  of  any  par- 
ticular state." 

♦The  courts  of  the  United  States  ['122 
erected  in  the  territory  of  Orleans  are  compe- 
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tent  to  try  the  offense  of  treason  against  the 
United  States  committed  within  that  territory. 
By  the  8th  section  of  the  act  of  Congress  of 
26th  March,  1804,  vol.  7,  p.  117,  erecting  the 
territory  of  Orleans,  a  district  court  of  the 
United  States  is  established  therein,  having  all 
the  original  powers  and  jurisdiction  of  a  circuit 
court  of  the  United  States.  And  by  the  same 
act,  the  "act  for  the  punishment  of  certain 
crimes  against  the  United  States''  is  extended 
to  that  territory. 

It  was,  therefore,  a  wanton  and  unnecessary 
exertion  of  arbitrary  power  to  send  the  prison- 
ers here,  where  they  cannot  be  tried.  If  there 
is  any  probability  that  a  crime  was  committed 
by  the  prisoners,  it  is  equally  probable  that  it 
was  conimitted  in  the  territory  of  Orleans.  It 
is  at  all  events  certain  that  it  was  not  commit- 
ted here.  The  word  apprehended,  in  the  act  of 
Gonffress,  cannot  mean  a  legal  arrest  only.  If 
it  did,  it  would  be  in  the  power  of  a  military 
commander  to  seize  a  man,  and  appoint  the 
tribunal  by  which  he  shall  be  tried. 

If  it  is  the  duty  of  this  court  to  commit  the 
prisoners  for  trial,  it  is  equally  its  duty  to  bind 
over  the  witnesses  to  appear  at  the  time  and 
place  of  trial  to  testify  in  the  case,  and  to  re- 
turn copies  of  the  process,  together  with  the 
recognizances  of  the  witnesses,  to  the  office  of 
the  clerk  of  the  court  having  cognizance  of 
the  offense.  This  shows  that,,  upon  every 
commitment,  the  witnesses  must  be  in  the  pres- 
ence of  the  tribunal  committing. 

This  court  cannot  commit,  unless  they  first 
ascertain  in  what  court  the  trial  is  to  be  had. 

There  is  no  legal  evidence  that  General  Wil- 
kinson ever  made  oath  to  his  statement.  The 
certificate  of  the  secretary  is  only  that  it  ap- 
pears by  the  return  of  the  secretary  of  the  ter- 
ritory of  Orleans,  that  Pollock  ahd  Carrick 
were  justices.  A  copy  of  that  return  ought  to 
be  certified. 

123*]  *February  19.  The  court  not  hav- 
ing made  up  an  opinion,  admitted  the  prisoners 
to  bail  until  the  next  day.  The  Chief  Justice 
stated  that  the  court  had  difficulty  upon  two 
points,  viz.: 

1.  Whether  the  affidavit  of  General  Wilkin- 
son was  evidence  admissible  in  this  stage  of  the 
prosecution;  and, 

2.  Whether,  if  admissible,  his  statement  of 
the  contents  of  the  substance  of  a  letter,  when 
the  original  was  in  his  possession,  was  such  evi- 
dence as  the  court  ought  to  notice. 

If  the  counsel  had  any  authorities  on  these 
points,  the  court  said  they  would  hear  them. 

February  20.  The  Chief  Justice  asked  if  the 
counsel  had  found  any  authorities  on  the  points 
mentioned  yesterday. 

Kodney,  Attorney  General,  said  he  had  not; 
but  he  relied  on  general  principles. 

F.  S.  Key  cited  3  T.  R.  707,  The  King  v. 
The  Inhabitants  of  Eriswell,  where  the  princi- 
pal question  was,  whether  the  ex  parte  exami- 
nation of  the  pauper  taken  before  two  justices, 
to  whom  no  application  was  made  for  a  remov- 
al of  the  pauper,  was  good  evidence  before  two 
other  justices,  five  years  afterwards,  upon  an 
application  for  his  removal,  the  pauper  having 
in  the  meantime  become  hisane.  The  judges 
of  the  court  of  king's  bench  were  equally  divid- 
ed. But  Grose,  J.  said,  "nothing  can  be  more 
unjust  than  that  a  person  should  be  bound  by 
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evidence  which  he  is  not  permitted  to  hear.'' 

'^The  common  law  did  not  permit  a  perMxn 
accused  to  be  affected  by  an  examination  taken 
in  his  absence,  because  he  could  not  cross-ex- 
amine." Buller,  J.,  who  was  opposed  to  Grose, 
upon  the  principal  (question,  a<unitted,  *'that  if 
the  taking  the  examination  were  not  a  judicial 
act,  but  was  merely  coram  non  judioe,  it  is 
•not  evidence,"  and  that  "it  must  be  a  [•124 
judicial  act  at  the  time  it  was  taken^  or  can- 
not become  so  at  all." 

Lord  Kenyon,  Ch.  J.,  said  the  two  justices 
who  took  the  examination  "were  not  applied 
to  for  the  purpose  of  making  an  order  of  re- 
moval;  the  overseers  called  upon  them  for  no 
other  purpose  than  to  examine  the  pauper;  all 
the  proceedings,  therefore,  were  extrajudicial; 
and  the  examination  on  oath  might  just  as  wcdl 
have  been  taken  before  the  parish  clerk,  and 
would  have  been  as  much  entitled  to  credit  as 
this." 

So  in  this  case  we  say  that,  as  General  Wil- 
kinson did  not  apply  to  Justices  Carrick  and 
Pollock  for  a  warrant  to  arrest  Dr.  Bollman 
and  Mr.  Swartwout,  and  as  he  did  not  make 
the  affidavit  for  the  purpose  of  obtaining  from 
them  such  warrants,  the  whole  proceedings  be- 
fore those  justices  were  extrajudicial.  The 
affidavits  are  not  such  as  would  support  an  in- 
dictment, if  false.  In  the  language  of  Lord 
Kenyon,  they  deserve  no  more  credit  than  if 
they  had  been  made  before  the  parish  derk. 
If  the  affidavit  be  a  judicial  proceeding,  it 
ought  to  be  authenticated  according  to  the  act 
of  Congress.  If  it  be  not  a  judicial  proceeding, 
it  is  not  evidence. 

Mabshall,  Ch.  J.  If  a  person  makes  an 
affidavit  before  a  magistrate  to  obtain  a  war- 
rant of  arrest,  such  affidavit  must  necessarily 
be  eoo  parte.  But  how  is  it  on  a  motion  to  com- 
mit, after  the  person  is  taken?  Must  not  the 
commitment  be  upon  testimony  given  in  pres- 
ence of  the  prisoner? 

Rodney,  Attorney  General.  The  first  affida- 
vit would  be  sufficient,  imless  disproved  or  ex- 
plained by  the  prisoner  on  his  examination. 

Harper.  The  necessity  of  the  case  is  the  only 
ground  of  an  exception  to  the  general  rule  of 
evidence;  and  that  necessity  ceases  when  the 
par^  is  taken. 

•February  21.  Marshall,  Oh.  J.,*  [*125 
delivered  the  opinion  of  the  court. 

The  prisoners  having  been  brought  before 
this  court  on  a  writ  of  habeas  corpus,  and  the 
testimony  on  which  they  were  committed  hav- 
ing been  fully  examined  and  attentively  consid- 
ered, the  court  is  now  to  declare  the  law  upon 
their  case. 

This  being  a  mere  inquiry,  which,  without 
deciding  upon  guilt,  precedes  the  institution  of 
a  prosecution,  the  question  to  be  determined  is, 
whether  the  accused  shall  be  discharged  or  held 
to  trial;  and  if  the  latter,  in  what  place  they 
are  to  be  tried,  and  whether  they  shall  be  eon- 
fined  or  admitted  to  bail.  'Tf,"  says  a  very 
learned  and  accurate  commentator,  "upon  tlda 

1. — ^The  other  judges  present  were  Chase,  Wash- 
InjTton  and  Johnson. 

The  opinion  of  Chief  Justice  Marshall,  npon  the 
trial  of  Col.  Burr,  in  the  circuit  court  at  Richmond 
in  the  summer  of  1807,  elucidates  and  explains 
some  passages  in  this  opinion  which  were  supposed 
to  be  in  some  degree  aoubtfnl.  For  that  opinion 
see  Appendix  (B). 
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inqnirr  it  manifeBtlj  appears  that  no  such 
«riiiie  has  been  committed,  or  that  the  snapicion 
«ntertained  of  the  prisoner  was  wholly  ground- 
less, in  such  cases  only  is  it  lawful  totally  to 
disdiarge  him.  Otheiwise  he  must  either  be 
committed  to  prison  or  give  bail." 

The  specific  charge  brouffht  against  the  pris- 
oners is  treason  m  levying  war  against  the 
United  States. 

As  there  is  no  crime  which  can  more  ezdte 
and  agitate  the  passions  of  men  than  treason, 
no  charge  demands  more  from  the  tribunal  be- 
fore which  it  is  made  a  deliberate  and  temperate 
inquiry.  Whether  this  inquiry  be  directed  to 
the  fact  or  to  the  law,  none  can  be  more  solemn, 
none  more  important  to  the  citizen  or  to  the 
•^ovornment ;  none  can  more  affect  the  safety  of 
both. 

To  prevent  the  poissibility  of  those  calamities 
which  result  from  the  extension  of  treason  to  of • 
126*]  fenses  of  minor  'importance,  that  great 
fundamental  law  which  defines  and  limits  the 
various  departments  of  our  government  has 
given  a  rale  on  the  subject  both  to  the  legisla- 
ture and  the  courts  of  America,  which  neither 
«an  be  permitted  to  transcend. 

"Treason  against  the  United  States  shall  con- 
sist only  in  levying  war  against  them,  or  in  ad- 
hering to  their  enemies,  giving  them  aid  and 
comfort." 

To  constitute  that  specific  crime  for  which 
the  prisoners  now  before  the  court  have  been 
committed,  war  must  be  actually  levied  against 
the  United  States.  However  flagitious  may  be 
the  crime  of  conspiring  to  subvert  by  force  the 
government  of  our  country,  such  conspiracy  is 
not  treason.  To  conspire  to  levy  war,  and  act- 
ually to  levy  war,  are  distinct  offenses.  The  first 
must  be  brought  into  open  action  by  the  assem- 
blage of  men  for  a  purpose  treasonable  in  itself, 
or^e  fact  of  levving  war  cannot  have  been  com- 
mitted. So  far  has  this  principle  been  carried, 
that,  in  a  case  reported  by  Ventris,  and  men- 
tioned in  some  modem  treatises  on  criminal  law, 
it  has  been  determined  that  the  actual  enlist- 
ment of  men  to  serve  against  the  ^vemment 
does  not  amount  to  levying  war.  It  is  true  that 
in  that  case  the  soldiers  enlisted  were  to  serve 
without  tiie  realm,  but  they  were  enlisted  within 
it,  and  if  the  enlistment  for  a  treasonable  pur- 
pose could  amount  to  levying  war,  then  war  nad 
been  actually  levied. 

It  is  not  the  intention  of  the  court  to  say  that 
no  individual  can  be  guilty  of  this  crime  who 
has  not  appeared  in  arms  against  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  pur- 
pose; all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  actually  leagued  in  the  gen- 
eral conspiracy,  are  to  be  considered  as  traitors. 
But  there  must  be  an  actual  assembling  of  men 
for  the  treasonable  purpose,  to  constitute  a  levy- 
ing of  war. 

Crimes  so  atrocious  as  those  which  have  for 
their  object  the  subversion  by  violence  of  those 
127*1  lavvs  and  those  'institutions  which  have 
been  ordained  in  order  to  secure  the  peace  and 
happiness  of  society,  are  not  to  escape  pimish- 
TnAnt  h^H^nse  tb(*v  have  not  ripened  into  treason. 
TIm  wfsdom  of  the  kgialatiire  is  competent  to 
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provide  for  the  case;  and  the  framers  of  our 
constitution,  who  not  only  defined  and  limited 
the  crime,  but  with  jealous  circumspection  at- 
tempted to  protect  their  limitation  by  providing 
that  no  person  should  be  convicted  of  it,  unless 
on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court,  must 
have  conceived  it  more  safe  that  punishment  in 
such  cases  should  be  ordained  by  general  laws, 
formed  upon  deliberation,  imder  the  influence  of 
no  resentments,  and  without  knowing  on  whom 
they  were  to  operate,  than  that  it  should  be  in- 
flicted under  tne  influence  of  those  passions 
which  the  occasion  seldom  fails  to  excite,  and 
which  a  flexible  deflnition  of  the  crime,  or  a  con- 
struction which  would  render  it  flexible,  might 
bring  into  operation.  It  is,  therefore,  more  safe 
as  well  as  more  consonant  to  the  principles  of 
our  constitution,  that  the  crime  of  treason 
should  not  be  extended  by  construction  to  doubt- 
ful cases ;  and  that  crimes  not  clearly  within  the 
constitutional  definition,  should  receive  such 
pimishment  as  the  legislature  in  its  wisdom  may 
provide. 

To  complete  the  crime  of  levying  war  against 
the  United  States,  there  must  be  an  actual  as- 
semblage of  men  for  the  purpose  of  executing  a 
treasonable  design.  In  the  case  now  before  the 
court,  a  design  to  overturn  the  government  of 
the  United  States  in  New  Orleans  by  force, 
would  have  been  unquestionably  a  design 
which,  if  carried  into  execution,  would  have  been 
treason,  and  the  assemblage  of  a  body  of  men  for 
the  purt>ose  of  carrying  it  into  execution  would 
amount  to  levying  of  war  against  the  United 
States ;  but  no  conspiracy  for  this  object,  no  en- 
listing of  men  to  effect  it,  would  be  an  actual 
levying  of  war. 

In  conformity  with  the  principles  now  laid 
down,  have  been  the  decisions  heretofore  made 
by  the  judges  of  the  United  States. 

•The  opinions  given  by  Judge  Pater-  [•128 
son  and  Judge  Iredell,  in  cases  before  them,  im- 
ply an  actual  assemblying  of  men,  though  they 
rather  designed  to  remark  on  the  purpose  to 
which  the  force  was  to  be  applied  than  on  the 
nature  of  the  force  itself.  Their  opinions,  how- 
ever, contemplate  the  actual  employment  of 
force. 

Judge  Chase,  in  the  trial  of  Fries,  was  more 
explicit. 

He  stated  the  opinion  of  the  court  to  be,  "that 
if  a  body  of  people  conspire  and  meditate  an  in- 
surrection to  resist  or  oppose  the  execution  of 
any  statute  of  the  United  States  by  force,  they 
are  only  guilty  of  a  high  misdemeanor;  but  it 
they  proceed  to  carry  such  intention  into  execu- 
tion by  force,  that  they  are  guilty  of  the  treason 
of  levying  war;  and  the  quantum  of  the  force 
employed  neither  lessens  nor  increases  the 
crime;  whether  by  one  hundred,  or  one  thousand 
persons,  is  wholly  immaterial.''  "The  court  are 
of  opinion,"  continued  Jud^e  Chase,  on  that  oc- 
casion, "that  a  combination  or  conspiracy  to 
levy  war  against  the  United  States  is  not  trea- 
son, unless  combined  with  an  attempt  to  carry 
such  combination  or  conspiracy  into  execution; 
some  actual  force  or  violence  must  be  used  in 
pursuance  of  such  design  to  levy  war;  but  it  is 
altogether  immaterial  whether  the  force  used  is 
sufficient  to  effectuate  the  object ;  any  force  con- 
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nected  with  the  intention  will  constitute  the 
crime  of  levying  war." 

The  application  of  these  general  principles  to 
the  particular  case  before  the  court  will  depend 
on  the  testimony  which  has  been  exhibited 
against  the  accused. 

The  first  deposition  to  be  considered  is  that 
of  Greneral  Eaton.  This  gentleman  connects  in 
one  statement  the  purport  of  numerous  conver- 
sations held  with  Col.  Burr  throughout  the  last 
winter.  In  the  course  of  these  conversations 
were  communicated  various  criminal  projects 
which  seem  to  have  been  revolving  in  tne  mind 
of  the  projector.  An  expedition  against  Mexico 
seems  to  have  been  the  first  and  most  matured 
part  of  his  plan,  if  indeed  it  did  not  constitute 
120*]  a  distinct  and  separate  plan,  upon  *the 
suct^ess  of  whicn  other  schemes  still  more  culp- 
able, but  not  yet  well  digested,  might  depend. 
Mapa  and  other  information  preparatory  to  its 
execution,  and  which  would  rather  indicate  that 
it  was  the  immediate  object,  had  b^n  procured, 
and  for  a  considerable  time,  in  repeated  conver- 
sations, the  whole  efforts  of  Col.  Burr  were  di- 
rected to  prove  to  the  witness,  who  was  to  have 
held  a  high  command  under  him,  the  practica- 
bility of  the  enterpFHe,  and  in  explaining  to 
him  the  means  by  which  it  was  to  be  effected. 

This  deposition  exhibits  the  various  schemes 
of  Col.  Burr,  and  its  materiality  depends  on  con- 
necting the  prisoners  at  the  bar  in  such  of  those 
schemes  as  were  treasonable.  For  this  purpose 
the  affidavit  of  General  Wilkinson,  comprehend- 
ing in  its  body  the  substance  of  a  letter  from 
Col.  Burr,  has  been  offered,  and  was  received 
by  the  circuit  court.  To  the  admission  of  this 
testimony  great  and  serious  objections  have  been 
made.  It  has  been  urged  that  it  is  a  voluntary 
or  rather  an  extrajudicial  affidavit,  made  before 
a  person  not  appearing  to  be  a  magistrate,  and 
contains  the  substance  only  of  a  letter,  of  which 
the  original  is  retained  by  the  person  who  made 
the  affidavit. 

The  objection  that  the  affidavit  is  extrajudi- 
cial resolves  itself  into  the  question  whether 
one  magistrate  may  commit  on  an  affidavit 
taken  before  another  magistrate.  For  if  he  may, 
an  affidavit  made  as  a  foundation  of  a  commit- 
ment ceases  to  be  extrajudicial,  and  the  person 
who  makes  it  would  be  as  liable  to  a  prosecu- 
tion for  perjury  as  if  the  warrant  of  commit- 
ment had  been  issued  by  the  magistrate  before 
whom  the  affidavit  was  made. 

To  decide  that  an  affidavit  made  before  one 
magistrate  would  not  justify  a  commitment  by 
another,  might  in  many  cases  be  productive  of 
great  inconvenience,  and  does  not  appear  sus- 
ceptible of  abuse  if  the  verity  of  the  certificate 
be  established.  Such  an  affidavit  seems  admis- 
sible on  the  principle  that  before  the  accused  is 
put  upon  bis  trial  all  the  proceedings  are  ew 
parte.  The  court,  therefore,  overrule  this  objec- 
tion. 

130*]  *That  which  questions  the  character  of 
the  person  who  has  on  this  occasion  adminis- 
tered the  oath  is  next  to  be  considered. 

The  certificate  from  the  office  of  the  depart- 
ment of  state  has  been  deemed  insufficient  by 
the  coimsel  for  the  prisoners,  because  the  law 
does  not  require  the  appointment  of  magistrates 
for  the  territory  of  New  Orleans  to  be  certified 
to  that  office;  because  the  certificate  is  in  it- 
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self  informal,  and  because  it  does  not  appear 
that  the  magistrates  had  taken  the  oath  re- 
quired by  the  act  of  Congress. 

The  first  of  these  objections  is  not  supported 
by  the  law  of  the  case,  and  the  second  may  be 
so  readily  corrected,  that  the  court  has  proceed- 
ed to  consider  the  subject  as  if  it  were  corrected,, 
retaining,  however,  any  final  decision,  if  against 
the  prisoners,  until  the  correction  shall  be  made. 
With  regard  to  the  third,  the  magistrate  must 
be  presumed  to  have  taken  the  requisite  oaths, 
since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affi- 
davit which  purports  to  be^s  near  the  substance 
of  the  letter  from  Col.  Burr  to  General  Wilkin- 
son as  the  latter  could  interpret  it,  a  division  of 
opinion  has  taken  place  in  the  Court.  Two 
judges  are  of  opinion  that  as  such  testimony  de- 
livered in  the  presence  of  the  prisoner  on  his 
trial  would  be  totally  inadmissible,  neither  can 
it  be  considered  as  a  foundation  for  a  commit- 
ment. Although  in  making  a  commitment  the 
magistrate  does  not  decide  on  the  guilt  of  the 
prisoner,  yet  he  does  decide  on  the  probable 
cause,  and  a  long  and  painful  imprisonment 
may  be  the  consequence  of  his  decision.  This 
probable  cause,  therefore,  ought  to  be  proved  by 
testimony  in  itself  legal,  and  which,  though 
from  the  nature  of  the  case  it  must  be  ex  parte, 
ought  in  most  other  respects  to  be  such  as  a 
Court  and  jury  might  hear. 

Two  judges  are  of  opinion  that  in  this  incip- 
ient stage  of  the  prosecution,  an  affidavit  stating 
the  general  purport  of  a  letter  may  be  read,  par- 
ticularly where  the  person  in  possession  of  it  is 
at  too  great  a  distance  to  admit  of  *its  [*131 
being  obtained,  and  that  a  commitment  may  be 
founded  on  it. 

Under  this  embarrassment,  it  was  deemed  nec- 
essary to  look  into  the  affidavit  for  the  purpose 
of  discovering  whether,  if  admitted,  it  contains 
matter  which  would  justify  the  commitment  of 
the  prisoners  at  the  biar  on  the  charge  of  treason. 

That  the  letter  from  Col.  Burr  to  General  Wil- 
kinson relates  to  a  military  enterprise  meditat- 
ed by  the  former,  has  not  been  questioned.  If 
this  enterprise  was  against  Mexico,  it  would 
amoimt  to  a  high  misdemeanor;  if  against  any 
of  the  territories  of  the  United  States,  or  if  in 
its  progress  the  subversion  of  the  government  of 
the  United  States  in  any  of  their  territories  was 
a  mean  clearly  anil  necessarily  to  be  em>ployed, 
if  such  mean  formed  a  substantive  part  of  the 
plan,  the  assemblage  of  a  body  of  men  to  effect 
it  would  be  levying  war  against  the  United 
States. 

The  letter  is  in  language  whidi  furnishes  no 
distinct  view  of  the  design  of  the  writer.  The 
co-operation,  however,  which  is  stated  to  have 
been  secured,  pointe  strongly  to  some  expedition 
against  the  territories  of  Spain.  After  making 
these  general  statemente,  the  writer  becomes 
rather  more  explicit,  and  says,  "Burr's  plan  of 
operations  is  to  move  down  rapidly  from  tiie 
falls  on  the  15th  of  November,  with  the  first  500 
or  1,000  men  in  light  boate  now  constructing 
for  i^at  purpose,  to  be  at  Natchez  between  the 
5th  and  15th  of  December,  there  to  meet  Wil- 
kinson ;  then  to  determine  whether  it  will  be  ex- 
pedient in  the  first  instance  to  seize  on,  or  to 
pass  b^.  Baton  Rouge.  The  people  of  the  eountiy 
to  which  we  are  going  are  prewired  to  receive 

Onmdi  4. 


i807 


Ex  Paste  Bollman  and  Ex  Paste  Swabtwout. 


131 


wm.  Their  agents  now  with  Burr  say  that  if 
we  will  protect  their  religion,  and  will  not  sub- 
ject them  to  a  foreign  power,  in  three  weeks  all 
will  be  settled." 

There  is  no  expression  in  these  sentences 
which  would  justify  a  suspicion  that  any  terri- 
tory of  the  United  States  was  the  object  of  the 
•expedition. 

132*]  *For  what  purpose  seize  on  Baton 
Rouge?  why  engage  Spain  against  this  enter- 
prise, if  it  was  designed  against  the  United 
States? 

"The  people  of  the  country  to  which  we  are 
^ing  are  prepared  to  receive  us."  This  lan- 
guage is  peculiarly  appropriate  to  a  foreini 
coimtry.  It  will  not  be  contended  that  the 
terms  would  be  inapplicable  to  a  territory  of 
the  United  States,  but  other  terms  would  more 
aptly  convey  the  idea,  and  Burr  seems  to  con- 
sider hiinself  as  giving  information  of  which 
Wilkinson  was  not  possessed.  When  it  is  rec- 
ollected that  he  was  the  governor  of  a  territory 
adjoining  that  which  must  have  been  threat- 
etned,  if  a  territory  of  the  United  States  was 
threatened,  and  that  he  commanded  the  army, 
A  part  of  which  was  stationed  in  that  territory, 
the  probability  that  the  information  communi- 
cated related  to  a  foreign  country,  it  must  be 
admitted,  gains  strength. 

"Their  agents  now  with  Burr  say,  that  if  we 
will  protect  their  religion,  and  will  not  subject 
them  to  a  foreign  power,  in  three  weeks  all  will 
be  settled." 

This  is  apparently  the  language  of  a  people 
who,  from  tne  contemplated  change  in  their 
political  situation,  feared  for  their  religion,  and 
feared  that  they  would  be  made  the  subjectc  of 
a  foreign  power.  That  the  Mexicans  should 
entertain  these  apprehensions  was  natural,  and 
would  readily  be  believed.  They  were,  if  the 
representation  made  of  their  dispositions  be 
correct,  about  to  place  themselves  much  in  the 
power  of  men  who  professed  a  different  faith 
from  theirs,  and  who,  by  making  them  depend- 
ent on  England  or  the  United  States,  would 
subject  them  to  a  foreign  power. 

That  the  people  of  New  Orleans,  as  a  people, 
if  really  engaged  in  the  conspiracy,  should  feel 
the  same  apprehensions,  and  require  assur- 
ances on  the  same  points,  is  by  no  means  so 
obvious. 

There  certainly  is  not  in  the  letter  delivered 
to  General  Wilkinson,  so  far  as  the  Jetter  is  laid 
before  the  court,  one  syllable  which  has  a 
133*]  necessary  or  a  natural  reference  *to  an 
enterprise  against  any  territory  of  the  United 
States. 

That  the  bearer  of  this  letter  must  be  consid- 
ered as  acquainted  with  its  contents  is  not  to  be 
controverted.  The  letter  and  his  own  declara- 
tions evince  the  fact. 

After  stating  himself  to  have  passed  through 
New  York,  and  the  western  states  and  territo- 
ries, without  insinuating  that  he  had  performed 
on  his  route  any  act  whatever  which  was  con- 
nected with  the  enterprise,  he  states  their  ob- 
ject to  be,  "to  carry  an  expedition  to  the  Mexi- 
can provinces." 

This  statement  may  be  considered  as  explan- 
atory of  the  letter  of  Col.  Burr,  if  the  expres- 
sions of  that  letter  could  be  thought  ambigu- 
ous. 

But  there  are  other  declarations  made  by  Mr. 
Cranch  4. 


Swartwout,  which  constitute  the  difficulty  of 
this  case.  On  an  inquiry  from  General  Wilk- 
inson, he  said,  "this  territory  would  be  revo- 
lutionized where  the  people  were  ready  to  join 
them,  and  that  there  would  be  some  seizing,  he 
supposed,  at  New  Orleans." 

If  these  words  import  that  the  government 
esteblished  by  the  United  States  in  any  of  ite 
territories,  was  to  be  revolutionized  by  force, 
although  merely  as  a  step  to,  or  a  means  of  ex- 
ecuting some  greater  projecte,  the  design  was 
unquestionably  treasonable,  and  any  assem- ' 
blage  of  men  for  that  purpose  would  amount  to 
a  levying  of  war.  But  on  the  import  of  the 
words  a  difference  of  opinion  existe.  Some  of 
the  judges  suppose  they  refer  to  the  territory 
against  which  the  expedition  was  intended; 
others  to  that  in  whicn  the  conversation  was 
held.  Some  consider  the  words,  if  even  appli- 
cable to  a  territory  of  the  United  Stetes,  as  al- 
luding to  a  revolution  to  be  effected  by  the  peo- 
ple, rather  than  by  the  party,  conducted  by  Col. 
Burr. 

But  whether  this  treasonable  intention  be 
really  imputeble  to  the  plan  or  not,  it  is  admit- 
ted that  it  must  have  been  carried  into  execu- 
tio]>  by  an  open  assemblage  of  *men  for  [*134 
that  purpose,  previous  to  the  arrest  of  the  pris- 
oner, in  order  to  consummate  the  crime  as  to 
him;  and  a  majority  of  the  court  is  of  opinion 
that  the  conversation  of  Mr.  Swartwout  affords 
no  sufficient  proof  of  such  assembling. 

The  prisoner  steted  that  "Col.  Burr,  with  the 
support  of  a  powerful  association  extending 
from  New  York  to  New  Orleans,  was  levying 
an  armed  body  of  7,000  men  from  the  state  of 
New  York  and  the  western  stetes  and  territo- 
ries, with  a  view  to  carry  an  expedition  to  the 
Mexican  territories." 

That  the  association,  whatever  may  be  ite 
purpose,  is  not  treason,  has  been  already  stated. 
That  levying  an  army  may  or  may  not  be 
treason,  and  thai  this  depends  on  the  intention 
with  which  it  is  levied,  and  on  the  point  to 
which  the  parties  have  advanced,  has  been  also 
steted.  The  mere  enlisting  of  men,  without 
assembling  them,  is  not  levying  war.  The 
question,  then,  is,  whether  this  evidence  proves 
CoU  Burr  to  have  advanced  so  far  in  levying 
an  army  as  actually  to  have  assembled  them. 

It  is  argued  that  since  it  cannot  be  necessary 
that  the  whole  7,000  men  should  have  assem- 
bled, their  commencing  their  march  by  detach- 
ments to  the  place  of  rendezvous  must  be  suf- 
ficient to  constitute  the  crime. 

This  position  is  correct,  with  some  qualifica- 
tion. It  cannot  be  necessary  that  the  whole 
army  should  assemble,  and  that  the  various 
parts  which  are  to  compose  it  should  have  com- 
bined. But  it  is  necessary  that  there  should  be 
an  actual  assemblage,  and,  therefore,  the  evi- 
dence should  make  the  fact  unequivocal. 

The  traveling  of  individuals  to  the  Dlace  of 
rendezvous  would  perhaps  not  be  sufficient. 
This  would  be  an  equivocal  act,  and  has  no 
warlike  appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places 
of  partial  to  a  place  of  general  rendezvous, 
would  be  such  an  assemblage. 

The  particular  words  used  by  Mr.  Swartwout 
are,  that  Col.  Burr  "was  levying  an  armed 
body  of  7,000  men."  •If  the  term  levy-  ['ISS 
ing,  in  this  place,  importe  that  they  were  as- 
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sembled,  then  such  fact  wonld  amount,  if  the  in- 
tention be  against  the  United  States,  to  levying 
war.  If  it  barely  imports  that  he  was  enlisting 
or  engaging  them  in  nis  service,  the  fact  would 
not  amount  to  levying  war.  It  is  thought  suffi- 
ciently apparent  that  the  latter  is  the  sense  in 
which  the  term  was  used.  Tne  fact  alluded  to, 
if  taken  in  the  former  sense,  is  of  a  nature  so  to 
force  itself  upon  the  public  view,  that  if  the 
army  had  then  actually  assembled,  either  to- 
gether or  in  detachments,  some  evidence  of 
such  assembling  would  have  been  laid  before 
the  court. 

The  words  used  by  the  prisoner  in  reference 
to  seizing  at  New  Orleans,  and  borrowing  per- 
haps by  force  from  the  bank,  though  indicating 
a  design  to  rob,  and  consequently  importing  a 
high  offense,  do  not  designate  the  specific  crime 
of  levying  war  against  &e  United  States. 

It  is,  therefore,  the  opinion  of  a  majority  of 
the  court,  that  in  the  case  of  Samuel  Swartwout 
there  is  not  sufficient  evidence  of  his  levying 
war  against  the  United  States  to  justify  his 
commitment  on  the  charge  of  treason. 

Against  &rick  Bollman  there  is  still  less  tes- 
timony. Nothing  has  been  said  by  him  to  sup- 
port the  charge  %at  the  enterprise  in  which  he 
was  engaged  had  any  other  object  than  was 
stated  in  the  letter  of  Col.  Burr.  Against  him, 
therefore,  there  is  no  evidence  to  support  a 
charge  of  treason. 

That  both  of  the  prisoners  were  engaged  in  a 
most  culpable  enterprise  against  the  dominions 
of  a  power  at  peace  with  the  United  States, 
those  who  admit  the  affidavit  of  General  Wilk- 
inson cannot  doubt.  But  that  no  part  of  this 
crime  was  committed  in  the  District  of  Colum- 
bia is  apparent.  It  is,  therefore,  the  unani- 
mous opinion  of  the  court  that  they  cannot  be 
tried  in  this  distrfct. 

136*]  'The  law  read  on  the  part  of  the  nros- 
ecution  is  understood  to  apply  only  to  offenses 
committed  on  the  high  seas,  or  in  any  river, 
haven,  basin  or  bay,  not  within  the  jurisdiction 
of  any  particular  state.  In  those  cases  there 
is  no  court  which  has  particular  cognizance  of 
the  crime,  and,  therefore,  the  place  in  which 
the  criminal  shall  be  apprehended,  or,  if  he  be 
apprehended  where  no  court  has  exclusive  ju- 
risdiction, that  to  which  he  shall  be  first 
brought,  is  substituted  for  the  place  in  which 
the  offense  was  committed. 

But  in  this  case,  a  tribunal  for  the  trial  of 
the  offense,  wherever  it  may  have  been  commit- 
ted, had  been  provided  by  Congress;  and  at  the 
place  where  the  prisoners  were  seized  by  the  au- 
thority of  the  commander  in  chief,  there  existed 
such  a  tribunal.  It  would,  too,  be  extremely 
dangerous  to  say,  that  because  the  prisoners 
were  apprehended,  not  by  a  civil  magistrate, 
but  by  the  military  power,  there  could  be  given 
by  law  a  right  to  try  the  persons  so  seized  in 
any  place  which  the  general  might  select,  and 
to  which  he  might  direct  them  to  be  carried. 

The  act  of  Congress,  which  the  prisoners  are 
supposed  to  have  violated,  describes  as  offend- 
ers those  who  begin  or  set  on  foot,  or  provide, 
or  prepare,  the  means  for  any  military  expedi- 
tion or  enterprise  to  be  carried  on  from  thence 
against  the  dominions  of  a  foreign  prince  or 
stete  with  whom  the  United  States  are  at  peace. 
There  is  a  want  of  precision  in  the  descrip- 
tion of  the  offense  which  might  produce  some 
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I  difficulty  in  deciding  what  cases  would  wm» 
within  it.  But  several  other  questions  arisen 
Which  a  court  consisting  of  four  judges  finds 
itself  unable  to  decide,  and,  l^erefore,  as  the 
crime  with  which  the  prisoners  stand  charged 
has  not  been  committea,  the  court  can  only  di- 
rect them  to  be  discharged.  This  is  done  with 
the  less  reluctance  because  the  discharge  does 
not  acQuit  them  from  the  offense  which  there  is 
probable  cause  for  supposing  they  have  com- 
mitted, and  if  those  whose  duty  it  is  to  protect 
the  nation,  by  prosecuting  offenders  against  the 
laws,  shall  suppose  *those  who  have  [*137 
been  charged  with  treason  to  be  proper  objects 
for  punishment,  they  will,  when  possessed  of 
less  exceptionable  testimony,  and  when  able  to 
say  at  wnat  place  the  offense  has  been  commit- 
tedf  institute  fresh  proceedings  against  than. 


BKILLERN'S   EXECUTORS 

9. 

MAY'S  EXECUTORS. 

If  the  oblijEree  of  a  bond  obtain  titles  in  his  own 
name  for  part  of  the  lands,  the  assignment  of  whidi 
to  the  obligor  was  the  consideration  of  the  b<Hid, 
ahd  suffer  the  titles  to  the  residue  of  the  lands  to 
be  lost  bv  the  non-payment  of  taxes,  a  court  of 
equity  will  not  lend  Its  aid  to  carry  into  effect  a 
Judgment  at  law  upon  the  bond. 

A  court  of  equity  will  annul  a  contract  which  the 
defendant  has  failed  to  perform,  and  cannot  per- 
form, on  his  part 

ERROR  to  the  district  court  of  the  United 
States   for  the   district  of  Kentudcy,   in 
chancery. 

The  facts  of  the  case,  as  they  appear  upon 
the  record,  are  as  follows: 

Skillem  put  into  the  hands  of  Richard  May 
several  land  warrants  to  locate  in  Kentucky, 
under  an  agreement  that  May  should  have  half 
the  land  for  locating  the  whole,  who  according- 
ly located  the  quantity  of  2,500  acres  in  the 
name  of  Skillem,  but  not  to  his*  satisfaction, 
and  the  matter  was  not  settled  between  them  at 
the  time  of  Robert  May's  death,  when  his  inter- 
est in  the  lands  so  located  descended  to  his  son, 
John  May,  the  defendants'  testator.  Skillem 
afterwards  came  to  an  agreement  with  John 
May,  on  the  6th  of  March,  1785,  by  which  Skil- 
lem was  to  assign  to  John  May  one  militaTy 
warrant  for  200  acres  of  land,  and  all  the  treas- 
ury warrants  located  in  the  name  of  Skillem 
with  the  entries  and  locations  made  thereon, 
which  assignment  was  on  the  same  day  execut- 
ed, but  never  lodged  in  the  land  office,  or  the  of- 
fice of  the  surveyor  of  the  county  where  the 
lands  were  situated.  In  consideration  of  this 
assignment,  and  in  full  of  all  demands  by  Skil- 
lem against  the  representatives  of  Robert  May's 
estate,  John  May  gave  to  Skillem  a  bond,  dated 
March  6th,  1786,  to  convey  to  Skillem  1,000 
acres  of  the  land  to  which  Robert  May  was  en- 
titled at  his  death,  and  which  remained  unsur- 
veyed,  to  be  chosen  by  Skillem  before  the  15th 
of  June,  1786.  *It  was  also  agreed  by  [*138 
another  writing  of  the  same  date,  that  if  Skil- 
lem would  give  up  the  bond  for  1,000  acres, 
John  May  should  convey  to  him  1,100  acres  of 
other  land  described  in  the  writing,  and  ^dl- 
lem  was  to  make  his  election  of  the  one  or  the 
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other  before  the  Ist  of  October,  1786.  This  last 
agreement  was  afterwards  canceled,  and  a  bond 
in  lieu  thereof  ffiven  by  John  Maj  to  Skillem, 
dated  October  tne  9th,  1787,  to  convey  to  the 
latter  on  or  before  the  Ist  of  December,  1788, 
''eleven  hundred  acres  of  first  rate  elk-horn 
land,  well  watered,  and  lying  within  ten  miles 
of  Lexirigton." 

Skillem,  notwithstanding  the  assignment  of 
his  military  and  treasury  warrants  to  John 
Hay,  afterwards  obtained  patents  thereon  for 
1,050  acres,  of  the  value  of  4,416  dollars  and 
66  cents. 

There  was  no  evidence  that  Skillem  ever 
offered  to  convey  those  lands  to  May,  or  his 
representatives. 

The  bond  of  6th  of  March,  1785,  and  that  of 
the  9th  of  October,  1787,  were  both  fraudu- 
lently placed  by  Skillem  in  the  hands  of  his 
agent,  for  the  purpose  of  enforcing  payment  of 
both.  The  agent,  supposing  both  bonds  to  be 
due,  entered  into  an  agreement  with  John 
Hay's  executors,  the  present  defendant's,  for 
the  discharge  of  the  bond  of  6th  of  March,  1785, 
and  tiie  same  was  given  up  by  Skillem's  agent 
to  the  defendants,  with  a  receipt  thereon.  But 
the  aflent  finding  afterwards  that  the  bond  of 
6th  of  March,  1785,  was  vacated  by  that  of  the 
9th  of  October,  1787,  refused  to  carry  that 
agreement  into  effect,  but  brought  an  action  of 
covenant  upon  the  condition  of  the  last-men- 
tioned bond,  and  recovered  damages  to  the 
amount  of  8,433  dollars  and  33  cents. 

John  May  devised  his  lands  to  his  executors 
for  the  payment  of  his  debts,  and  this  bill  was 
brought  by  Skillem  in  his  life-time  to  subject 
the  same  to  the  payment  of  the  judgment  re- 
covered at  law.  Pending  this  suit  in  chancery, 
Skillem  died,  leaving  infant  heirs,  and  tne 
suit  was  revived  in  the  name  of  his  executors. 
Sixty  acres,  part  of  the  1,050  acres,  had  been 
sold  for  the  payment  of  the  state  tax  due  from 
130*1  Skillem,  *and  the  two  tracts  of  300 
and  250  acres  had  been  sold  for  the  direct  tax 
due  to  the  United  States,  but  were  redeemed 
by  the  purchaser  of  the  60  acres. 

After  the  filing  of  this  bill,  and  after  the 
death  of  Skillem,  John  May's  executors  filed  a 
cross  bill  against  Skillern^  executors,  and  it 
was  agreed  that  both  suits  should  be  tried  at 
the  same  time. 

The  court  below  decreed  a  perpetual  injunc- 
tion as  to  4,416  dollars  and  66  cents,  part  of 
the  judgment  at  law,  the  same  being  the  value 
of  the  1,050  acres  patented  in  the  name  of  Skil- 
lem, and  decreed  payment  of  the  residue  out 
of  the  real  estate  ox  tlohn  May,  unless  it  should 
be  oi^rwise  paid,  by  a  day  named  in  the  de- 
cree. 

Both  parties  sued  out  their  writ  of  error. 

H.  Clay,  for  Skillem's  executors. 

C.  Lee,  for  May's  executors. 

It  was  contended,  in  behalf  of  May's  execu- 
tors, 

1st.  That  inasmuch  as  both  bonds,  viz.,  that 
for  1,000  acres,  and  that  for  1,100  acres,  were 
given  for  one  and  the  same  consideration,  a 
discharge  of  either  was,  in  equity,  a  discharge 
of  both;  and  that  having  discharged  the  first 
bond  by  a  new  engagement,  the  executors  of 
Skillem  could  not,  in  eqiiity,  daim  satisfac- 
tion of  either. 

2d.  That  Skillem,  having  taloen  to  his  own 
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use  part  of  the  land  which  he  had  agreed  to 
assign  to  May  as  a  consideration  of  the  bonds, 
could  not  enforce  them  in  equity. 

3d.  That  as  Skillem  had  suffered  a  part  of 
the  lands  to  be  lost,  by  not  paying  the  taxes, 
he  had  thereby  made  himself  ch^geable  for 
the  lands,  and  nad  in  fact  received  a  full  equiv- 
alent for  the  consideration  of  the  bonds;  and, 
therefore,  there  ought  to  have  been  a  decree 
for  a  perpetual  injimction  as  to  the  whole 
amount  of  the  'judgment  at  law;  espe-  [*140 
dally  as  the  fact  of  fraud  on  the  part  of  Skill- 
em IB  expressly  foimd  by  the  jury.  The  half 
of  2,500  acres  was  all  he  was  entitled  to,  if  his 
conduct  had  been  fair.  But  as  it  has  been 
found  otherwise  by  a  jury,  a  court  of  chancery 
ought  not  to  have  given  its  aid  to  enforce  any 
part  of  the  judgment  at  law. 

For  Skillem's  executors  it  was  said,  that  it 
was  not  in  the  power  of  Skillern  alone  to  put 
an  end  to  the  contract.  That  by  surveying  and 
patenting  the  lands,  he  had  saved  them  from 
forfeiture  for  not  surveying  within  the  time 
limited  by  law.  That  although  the  lands  had 
been  sold  for  taxes,  yet  the  redemption  enured 
to  the  benefit  of  the  right  owner. 

The  jury  foimd  the  value  of  the  1,050  acres 
of  land,  but  not  the  value  of  the  title.  The 
land  may  be  worth  fifteen  dollars  an  acre,  but 
the  title  may  be  worth  nothing. 

The  patents  had  issued  by  mistake  in  the 
name  of  Skillern,  and  that  mistake  was  owing 
to  May's  not  having  filed  the  assignment  in 
the  proper  office.  Skillem's  executors  are  ready 
and  willing  to  transfer  those  titles  to  the  de- 
fendants. 

This  court  gave  no  other  opinion  in  this  case 
than  is  expressed  in  the  following  decree: 

''It  is  the  opinion  of  the  court  that  G.  Skill- 
em, by  acquiring  to  himself  the  legal  estate  to 
1,050  acres  of  land,  the  eouitable  right  to  which 
he  had  transferred  to  John  May,  on  the  6th  of 
March,  1785,  (and  having  never  conveyed  or 
offered  to  convey  the  said  lands  to  May,  or  to 
his  legal  representatives,)  and  it  appearing 
that  at  the  time  of  the  decrees  rendered  m  these 
causes,  certain  parts  of  the  said  entries  to 
which  Skillem  had  thus  acquired  the  legal 
title,  and  which  constituted  a  part  of  the  con- 
sideration of  the  bond  on  whicn  the  judgment 
at  law  was  entered,  had  been  lost  m  conse- 
quence of  the  neglect  of  Skillem  to  pay  the 
taxes  due  thereon,  the  complainants  below  in 
the  original  suit  were  not  entitled  to  the  aid  of 
a  court  of  equity  to  enforce  *the  execu-  [*141 
tion  of  the  obligation  of  the  9th  of  October, 
1787,  or  to  obtain  satisfaction  of  the  judgment 
at  law  founded  thereon. 

"It  is  therefore  decreed  and  ordered,  that 
the  decree  of  the  district  court  rendered  in  the 
original  cause  be  reversed  and  annulled  with 
costs;  and  this  court  doth  remand  the  same  to 
the  said  district  court  for  further  proce^ings 
to  be  had  therein,  in  order  that  an  equal  and 
just  partition  of  the  2,500  acres  of  land  men- 
tioned in  the  said  assignment  of  the  6th  of 
March,  1785,  be  made  between  the  legal  repre- 
sentatives of  the  said  George  Skillern  and  the 
said  John  May. 

"And  as  to  so  much  of  the  decree  in  the 
cross  suit  as  enjoins  4,416  dollars  and  66  cents, 
part  of  the  judgment  at  law,  this  court  doth 
afiton  the  same;  and  at  to  ttie  residue  of  the 
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said  decree,  it  is  decreed  and  ordered,  that  the 
same  be  reversed  and  annulled,  with  costs;  and 
this  court,  proceeding  to  give  such  decree  in 
the  said  cross  suit  as  the  said  district  court 
ought  to  have  given,  it  is  further  decreed  and 
ordered,  that  the  judgment  at  common  law 
mentioned  in  the  said  bill  be  perpetually  en- 
joined.'' 


FRENCH'S  EXECUTRIX 
THE  BANK  OF  COLUMBIA. 


The  Indorser  of  a  promissory  note  for  the  accom* 
modation  of  the  maker,  is  entitled  to  strict  notice. 

If  the  drawer  of  a  bill  of  exchange,  at  the  time  of 
drawing  has  a  right  to  expect  that  his  bill  will  be 
honored,  he  is  entitled  to  strict  notice. 


ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Washington. 
This  was  an  action  of  assumpsit  upon  the 
promissory  note  of  W.  M.  Duncanson,  payable 
to  George  French  or  order,  and  by  him  in- 
dorsed to  the  plaintiffs,  for  1,400  dollars,  at  60 
days,  dated  October  10th,  1798,  and  due  Decem- 
ber 9th-12th. 

On  the  trial  at  law  in  the  court  below,  the 

Plaintiff  in  error  took  a  bill  of  exceptions  which 
42*]  stated  the  following  *facts;  that  the 
banking  house  of  the  plaintiffs  was  situated  in 
Georgetown,  in  the  District  of  Columbia,  at 
the  time  the  note  became  payable;  in  which 
town  the  defendant's  testator  also  resided. 
That  Duncanson,  the  maker  of  the  note,  lived 
in  the  city  of  Washington,  four  miles  distant 
from  the  bank  of  Columbia.  That  the  last  day 
of  grace  upon  the  note  expired  with  the  12th 
of  December,  1798.  That  the  defendant's  tes- 
tator was  very  ill,  and  confined  to  his  bed, 
from  the  9th  to  the  14th  of  December,  1798,  on 
which  last-mentioned  day  he  died;  that  the  de- 
fendant proved  his  will  and  took  out  letters 
testamentary  on  the  28th  of  the  same  month. 
That  on  the  15th  of  December  a  notary  public 
called  at  the  house  of  Duncanson,  the  maker  of 
the  note,  to  demand  payment,  but  was  informed 
that  he  had  gone  into  Georgetown,  whereupon 
the  note  was  protested;  that  one  Weems,  an 
agent  of  the  defendant,  had  notice  of  the  dis- 
honor of  the  note  in  January,  1799,  and  con- 
versed with  and  endeavored  to  make  arrange- 
ments with  the  plaintiffs  for  the  same. 

That  the  note  was  indorsed  by  the  defend- 
ant's testator,  without  any  valuaible  considera- 
tion passing  from  him  to  any  person  for  the 
same,  merely  to  accommodate  Duncanson,  the 
maker  of  the  note,  and  to  give  him  a  credit 
with  the  plaintiffs  for  the  amount  thereof,  and 
that  the  plaintiffs  received  the  same  with  a 
knowledge  of  its  being  so  drawn  and  indorsed; 
that  the  defendant's  testator,  in  his  life-time, 
and  the  defendant,  since  his  death,  have  suf- 
fered no  loss  or  injury  from  the  circumstance 
of  the  note  not  having  been  demanded  of  the 
maker  before  the  15th  of  December,  1798,  or  of 
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the  want  of  notice  to  the  defendant's  testator, 
or  to  the  defendant,  other  than  as  aforesaid; 
and  that  the  court,  at  the  plaintiffs'  request^ 
thereupon  instructed  the  jury  that  such  laches 
and  neglect  of  the  plaintiffs,  as  to  a  demand  on 
the  maker,  and  in  not  living  other  notice  than 
as  above  stated  to  the  indorser,  does  not  debar 
and  take  away  the  plaintiffs'  right  to'  recover 
upon  that  note  in  tnis  action  against  the  de- 
fendant. 

The  defendant  below  took  another  bill  of 
exceptions  to  the  refusal  of  the  court  to  instruct 
the  jury  that  the  neglect  of  the  plaintiffs,  to 
demand  payment  and  to  give  'notice,  as  [*143 
before  stated,  discharged  the  defendant's  testa^ 
tor  from  all  liability  upon  the  note,  if  the  jury 
should  be  satisfied  by  the  evidence  that  Dun- 
canson received  the  money  from  the  plaintiffs, 
with  the  assent  of  the  defendant's  testator,  aft- 
er his  indorsement,  and  that  at  the  time  of  the 
drawing  and  indorsing  of  the  note,  it  was  the 
understending  of  all  parties  that  the  money 
should  be  so  paid ;  and  that  such  payment  and 
assent  were  a  sufficient  consideration  passing 
from  French  to  Duncanson. 

The  judgment  below  being  for  the  plaintiffs, 
the  defendant  brought  her  writ  of  error. 

Harper,  for  the  plaintiff  in  error. 

The  plaintiffs  below  claimed  a  right  to  re- 
cover upon  this  note,  notwithstanding  their 
laches,  upon  three  grounds. 

1st.  Because  it  was  an  accommodation  note, 
and  no  consideration  passed  from  French  to 
Dimcanson. 

2d.  That  French  had  suffered  no  injury  by 
the  neglect  of  the  plaintiffs ;  and, 

3d.  The  assent  of  the  defendant's  agent,  after 
the  note  became  payable. 

1st.  It  is  not  a  note  for  the  accommodation 
of  the  defendant's  testator,  but  for  that  of  W. 
M.  Duncanson,  the  maker. 

No  man  ought  to  be  held  liable  upon  a  con- 
tract further  than  he  has  consented  to  bind  him- 
self. If  this  contract  was  conditional,  he  can- 
not be  absolutely  bound  until  the  condition  has 
been  performed. 

What,  then,  was  the  contract  which  the  de- 
fendant's testator  entered  into  by  indorsing  the 
note? 

By  the  law  of  Maryland,  which  must  decide 
this  case,  and  which  on  this  subject  is  precisely 
the  same  as  the  law  of  England,  an  exact 
analogy  exists  between  an  indorsed  promissory 
note  and  an  accepted  inland  bill  of  exchan*^. 
*When  an  indorsed  promissory  note,  [*144 
payable  to  order,  is  indorsed  by  the  payee,  it  is 
in  truth  an  inland  bill  of  exchange  drawn  by 
the  payee,  in  favor  of  the  indorsee,  upon  the 
maker,  (his  debtor  by  the  note,)  and  by  nim 
accepted.  Hence  the  law  with  respect  to  both 
kinds  of  paper  is  the  same.  The  contract  of  the 
first  indorser  of  a  promissory  note  is  the  same 
as  that  of  the  drawer  of  a  bill  of  exchange. 
It  is  an  express,  not  an  implied  contract.  An 
implied  contract  is  that  which  the  law  (to  pre- 
vent a  failure  of  justice)  presumes  the  parties 
to  have  made,  wli^re  they  have  failed  to  make 
an  express  contract  for  themselves;  and  courts 
will  vary  the  terms  of  such  implied  contract 
according  to  the  principles  of  natural  justice. 
But  by  writing  his  name  on  the  back  of  the 
note,  the  indorser  entered  into  an  express  con- 
tract, tbe  terms  of  which  are  at  well  known,  by 
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a  reference  to  the  law  merchant,  ac  if  they  were 
written  at  large  on  the  note.  He  does  not  there- 
by bind  himself  to  pay  at  all  events.  He  only 
Bays  to  the  holder,  *'if  you  use  due  diligence  in 
demanding  the  money  of  the  maker,  and  he  re- 
fuses to  pay  it,  and  if  you  give  me  reasonable 
notice  thereof,  I  will  pay  you."  It  beine,  then, 
A  part  of  the  express  contract  between  ^e  par- 
ties, that  the  holder  should  in  reasonable  time 
demand  the  money  of  the  maker,  and  give  due 
notice  of  non-payment  to  the  indorser,  before  the 
latter  can  be  charged,  upon  what  principle  can 
a  oourt  of  justice  dispense  with  the  perform- 
ance of  those  precedent  conditions?  There  is  no 
case  upon  a  promissory  note,  in  which  they  have 
been  dispensed  with,  except  in  that  of  De  Berdt 
17.  Atkinson,* 2  H.  B.  336,  and  there  it  was  done 
because  the  maker  of  the  note  was  known  by  all 
the  parties  to  be  insolvent  at  the  time  of  making 
and  indorsing  the  note,  and,  therefore,  the  con- 
tract of  the  indorser  in  that  case  was  not  sup- 
posed to  be  conditional,  but  absolute.  But  the 
authority  of  that  case,  although  attended  by 
such  special  circumstances,  is  shaken,  if  not 
overruled,  by  the  case  of  Nicholson  v.  Oouthit, 
in  the  same  book,  p.  609,  where  notice  to  the  in- 
dorser of  a  promissory  note  was  held  necessary, 
although  the  insolven<7  of  the  maker  was  Imown 
to  the  indorser  before  the  note  became  payable, 
and  although  he  indorsed  it  for  the  accommoda- 
tion of  the  maker,  and  merely  to  obtain  him  a 
credit.  The  latter  is  in  its  circumstances  more 
145*]  like  the  case  now  before  the  court,  *than 
that  of  De  Berdt  v.  Atkinson,  The  judges,  in 
giving  their  opinion  in  De  Berdt  v,  Atkinson, 
relied  not  on  the  actual  insolvency,  but  on  the 
knowledge  of  the  insolvency  by  all  the  parties, 
at  the  tune  of  makine  and  indorsing  the  note; 
whereby  it  appeared  &at  the  defendant,  in  that 
case,  had  not  annexed  the  usual  conditions  to 
hia  contract  as  indorser,  but  had  waived  them; 
and  that  the  waiver  was  known  to  the  plaintiffs. 

It  is  true  that  in  the  case  of  Nicholson  v. 
Oouthit,  it  appeared  that  Burton,  the  other  in- 
dorser, had  put  into  the  defendant's  hands, 
fimds  to  meet  the  payment  of  the  note,  but  the 
note  not  having  been  demanded  when  due,  the 
defendant  had  paid  away  those  fimds.  But  if 
the  defendant  was  not  entitled  to  notice,  he  paid 
away  those  funds  in  his  own  wrong,  and,  there- 
fore, if  any  damage  arose  to  him  in  consequence, 
it  could  not  make  his  case  the  better.  It  may 
also  be  observed  that  the  court,  in  giving  an 
opinion,  did  not  notice  this  circumstance  as  a 
ground  of  that  opinion ;  the  diief  Justice  seems 
to  exclude  a  presumption  of  that  kind,  because 
he  says  that  the  justice  of  the  case  is  with  the 
plaintiff,  which  could  not  be  true  if  the  defend- 
ant had  suffered  damages  imputable  to  the 
laches  of  the  plaintiff.  The  only  ground  upon 
which  the  court  rested  their  opinion  was,  that 
the  form  of  guaranty  which  the  parties  had 
adopted  required  due  notice  to  the  indorser,  and 
therefore,  although  the  justice  of  the  case  was 
with  the  plaintiff,  they  could  not  dispense  with 
such  notice. 

Upon  this  ground  the  opinion  is  certainly  in- 
consistent with  the  case  of  De  Berdt  v.  Atkin^ 
son;  for  in  the  latter  the  same  form  of  guaranty 
had  been  adopted,  yet  that  circumstance  was  not 
deemed  sufficient  to  render  notice  necessary,  in 
a  case  where  the  undertaking  of  the  indorser 
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was  to  pay  at  all  events;  an  undertaking  which, 
in  that  case,  was  presumed  from  the  fact  that 
the  insolvency  of  the  maker  of  the  note  was 
known  to  all  the  parties  at  the  time  of  making 
and  indorsing  the  note.  But  in  the  case  of  Nich- 
olson 17.  Oouthit,  the  maker  was  not  insolvent, 
but  onlv  embarrassed  at  the  time  of  the  making 
and  indorsing  of  the  note,  and  did  not  become 
insolvent  until  afterwards,  and  before  the  note 
became  payable,  so  that  there  was  no  circum- 
stance upon  which  •to  build  the  pre-  [*146 
sumption  that  the  defendant  intended  to  make 
himself  liable  at  all  events. 

The  true  principle  which  will  reconcile  all 
the  cases  upon  this  point  is,  "that  notice  need 
not  be  given  to  him  who  is  liable  in  the  la^t 
resort." 

In  the  present  case,  the  insolvency  of  the 
maker  of  the  note  is  not  averred,  nor  anv  other 
circumstance  to  show  that  French  was  hable  in 
the  last  resort. 

If  the  note  had  been  made  by  Duncanson  to 
accommodate  French,  and  French  had  received 
the  money  from  the  bank,  then  indeed  it  might 
have  been  contended,  that  as  French  was  the 
person  liable  in  the  last  resort,  he  was  not  en- 
titled to  notice.  But  the  case  stated  is,  that 
French  indorsed  the  note  to  accommodate  Dun- 
canson, who  received  the  money  of  the  bank. 
The  obligation  of  French,  therefore,  was  simply 
that  of  an  indorser  of  a  promissory  note;  or  of 
the  drawer  of  an  inland  bill  of  exchange. 

Considered  in  this  point  of  view,  the  plain- 
tiffs rely  upon  those  cases  whi<^  say  that  the 
drawer  of  a  bill  of  exchange,  without  funds,  is 
not  entitled  to  notice. 

It  is  admitted  that  an  analogy  exists  between 
an  indorsed  promissory  note  and  an  inland  bill 
ot  exchange.  But  the  analogy  is  not  complete 
until  the  bill  of  exchange  is  accepted. 

There  is  no  case  in  which  notice  has  beem 
deemed  unnecessary,  when  the  bill  has  been 
accepted,  except  that  of  Wahoyn  v,  Bt,  Qmntin, 
1  Bos.  ^  Pull.  652,  which  will  be  notic^  pres* 
ently.  In  all  the  prior  cases,  in  which  the  want 
of  fimds  has  be^i  holden  as  excusing  the  want 
of  notice,  acceptance  had  been  refused;  so  that 
the  question  has  never  arisen  on  an  accepted  bill 
but  in  the  single  case  of  Walioyn  v,  Bt,  Quintin, 

It  is  admitted  that  it  has  been  decided,  that  if 
the  drawer  nas  neither  funds  in  the  hands  of  the 
drawee  before  the  bill  becomes  payable,  nor  a 
right  to  draw,  he  is  not  entitled  to  notice;  and 
tne  reason  given  is,  because  *he  cannot  [*147 
expect  the  bill  to  be  accepted  and  paid,  and 
therefore  practioee  a  fraud  upon  the  holder;  and 
because  he  cannot  suffer  injury  by  the  want  of 
notice.  These  reasons  ext^d  onlv  to  the  case 
of  a  drawer  who  has  no  right  to  draw,  and  the 
bill  is  not  accepted;  for  the  acceptance  is  con- 
clusive evidence  that  the  drawer  had  fimds,  (or 
credit,  which  is  the  same  thing  in  substance,) 
against  every  person  but  the  acceptor,  in  a  suit 
between  him  and  the  drawer.  If  the  drawee  has 
promised  to  accept  the  bill,  the  drawer  has  a 
right  to  expect  that  his  bill  will  be  accepted, 
and  he  has  practiced  no  fraud  upon  the  holder 
of  the  bill.  Notice  of  non-aooeptance,  and  a 
fortiori  of  non-payment  of  such  a  bill,  may  be 
very  material  to  the  drawer,  as  he  would  be 
thereby  liable  for  interest,  damages  and  costs, 
which  he  would  have  a  right  to  recover  over 
37  577 


147 


SUFBBME  Ck)UBT  OF  THE  UNITED   STATES. 


1807 


against  the  drawee  who  had  thus  violated  his 
faith,  in  not  honoring  his  bill  according  to  a 
promise;  and  by  the  want  of  such  notice  the 
drawer  may  lose  his  remedy  against  the  drawee 
by  his  insolvency. 

This  may  be  the  case  where  the  drawer 
draws  the  bill  for  his  own  accommodation  with- 
out funds,  and  the  drawee  agrees  to  accept  it  to 
give  the  drawer  a  credit. 

But  in  the  present  case  the  bill  is  drawn,  not 
for  the  accommodation  of  t^^e  drawer,  but  of  the 
drawee,  and  the  drawee  has  not  only  agreed  to 
accept,  but  has  actually  accepted  it;  and  if  the 
reasons  for  dispensing  with  notice  did  not  apply 
to  that  case,  much  less  can  they  to  this. 

if  a  bill  of  ezcliange  be  drawn  to  accommo- 
date the  drawee,  the  drawer  has  a  right  to  ex- 
pect that  it  will  be  accepted;  and  if  accepted, 
has  not  only  a  right  to  expect,  but  to  insist,  that 
it  shall  be  paid,  precisely  in  tiie  same  manner  as 
if  it  had  been  drawn  upon  funds  in  the  regular 
course  of  mercantile  transactions. 

He  stands  precisely  in  the  same  situation  as  if 
it  had  been  so  drawn. 

In  a  regular  transaction,  if  the  drawee,  hav- 
ing funds  after  agreeing  to  accept,  refuse  accept- 
148*]  ance,  the  holder  *may  immediately  call 
upon  the  drawer,  who,  after  taking  up  the  bill, 
may  recover  against  the  drawee  uie  principal, 
interest)  damages  and  costs. 

So  if  the  bill  be  drawn  for  the  accommoda- 
tion of  the  drawee,  and  be  not  accepted,  the 
holder  can  immediately  call  ap6n  the  drawer, 
who  upon  taking  it  up,  may  recover  of  the 
drawee  the  amount  of  the  bill,  with  interest, 
damages  and  costs. 

Immediate  notice  of  non-acceptance  is,  there- 
fore, eaually  necessary  in  both  cases;  a  failure 
of  the  drawee  in  either  case  being  equally  preju- 
dicial to  the  drawer. 

In  a  regular  transaction,  if,  after  acceptance, 
the  acceptor,  having  fimds,  refuse  to  pay;  the 
drawer,  after  taking  up  the  bill,  may  recover 
against  the  acceptor  the  principal,  interest, 
damages  and  costs. 

So  if  a  bill  be  drawn  to  accommodate  the 
drawee,  if,  after  acceptance,  (which  is  the  pres- 
ent case,)  the  acceptor  refuse  to  pay,  the  draw- 
er, after  taking  up  the  bill,  may  recover  against 
the  acceptor  in  like  manner. 

If  the  acceptors  in  both  cases  should  become 
insolvent,  both  drawers  would  sustain  precisely 
the  same  injury;  the  one  by  being  unable  to 
withdraw  his  fimds,  and  obtain  security  for  the 
interest,  damages  and  costs,  and  the  other  by 
being  unable  to  get  a  reimbursement  of  the 
principal,  interest,  damages  and  costs,  which 
he  had  been  compelled  to  pay  for  the  accommo- 
dation of  the  drawee. 

The  two  cases  are  precisely  parallel;  and  if 
notice  is  necessary  in  one  case,  it  is  equally 
necessary  in  the  other. 

If  the  note  of  Christian  to  2  Bla.  Com.  470, 
be  cited,  the  answer  is,  that  the  author  of  that 
note  refers  to  no  case  but  De  Berdt  v,  Atkinaon, 

The  only  case  reported,  which  has  decided 
that  the  drawer  of  an  accepted  bill  is  not  enti- 
tled to  notice,  is  that  of  Waluoyn  v.  8t,  Quintin, 
149*]  1  Bos.  &  Pull.  652.  The  *bill  there  was 
drawn  for  the  accommodation  of  the  payee,  aud 
the  action  was  by  the  indorsee  against  the  draw- 
er. The  acceptor  had  funds  of  the  payee,  but 
not  ol  the  drawer. 
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It  is  difficult  to  understand  the  Chief  Justice 
in  delivering  the  opinion  of  the  court  in  that 
case.  He  says,  "As  far  as  concerns  the  drawer, 
it  is,  what  it  has  been  called,  a  mere  accommo- 
dation." This  is  true,  but  it  was  not  for  his 
own  accommodation,  which  is  the  only  kind  of 
accommodation  that  will  justify  the  want  of 
notice. 

He  then  proceeds,  'And  all  consideration  of 
effecte  of  the  drawer  in  the  hands  of  the  accept- 
or may  be  laid  aside."  This  again  is  strictly 
and  literally  true;  but  the  drawer  had  a  fair 
pretense  for  drawing,  and  the  acceptance  waa 
on  the  groimd  of  a  fair  mercantile  agreement; 
for  it  is  stated  that  the  drawee  had  actually  ac- 
cepted the  bill  on  the  faith  of  fimds  put  into  his 
hands  by  the  payee  to  meet  the  parent.  And 
in  the  next  page  his  lordship  says,  ''But  it  may 
be  proper  to  caution  bill  holders  not  to  rely  on 
it  as  a  general  rule,  that  if  the  drawer  has  no 
effecte  in  the  acceptor's  hands  notice  is  not 
necessary.  The  cases  of  acceptences  upon  the 
faith  of  consignmente  from  the  drawer  not  come 
to  hand,  and  the  case  of  acceptences  on  the 
ground  of  fair  mercantile  agreemente,  may  be 
steted  as  exceptions ;  and  there  may  be  possibly 
many  others."  In  the  n^ct  sentence,  also,  he 
seems  to  admit,  that  where  the  drawer  has  no 
effecte  in  the  hands  of  the  drawee,  yet  if  he  has 
"a  fair  pretense  for  drawing,"  although  it  is  for 
the  purpose  of  raising  money  by  discount  for 
himself,  yet  he  is  entitled  to  notice.  Here,  then, 
is  a  difference  between  the  opinion  and  tiie 
judgment  of  the  court,  which  it  is  difficult  to 
reconcile. 

He  proceeds,  "It  seems  clear  that  notice  can 
be  of  no  use  to  him,  (the  drawer,)  his  situation 
being  this,  that  if  the  acceptor  does  not  pay,  he 
must;  and  may  then,  and  not  till  then,  resort  to 
the  acceptor  to  be  reimbursed;  notice,  therefore, 
can  amoiu\t  to  nothing,  since  his  situation  can- 
not be  changed."  So  in  the  case  of  a  real  iiego> 
tiation,  the  situation  of  the  drawer  is,  that  if 
*the  acceptor  does  not  pay,  he  must;  [*150 
provided  he  has  due  notice.  If  the  Chief  Jus- 
tice meant  to  say  that  St.  Quintin  was  abso- 
lutely bound  to  pay  if  the  acceptor  did  not,  it 
was  begging  the  question.  But  his  argument 
seems  to  rest  on  the  ground  that  the  drawer 
could  not  resort  to  the  acceptor  until  he  (the 
drawer)  had  paid  the  bill.  But  notice  was  neces- 
sary to  him,  that  he  might  know  where  to  apply 
to  take  up  the  bill,  before  the  acceptor  should 
become  insolvent.  Notice  might  also  be  of  use 
to  him,  even  before  payment,  as  he  might  take 
measures  to  get  security  from  the  acceptor,  to 
indemnify  him  against  the  bill  when  it  should 
come  back  to  him.  His  situation  would  certain- 
ly be  very  much  changed  by  the  want  of  notice, 
if  the  acceptor  should  become  insolvent  aftc^ 
the  bill  became  payable;  for  if  due  notice  had 
been  given,  he  might  have  taken  up  the  bill, 
and  compelled  the  acceptor  to  repay  him  the 
money. 

His  lordship,  with  ffreat  force  of  reasoning, 
says,  "Perhaps,  indeed,  notice  ought  never  to 
be  dispensed  with,  since  it  is  a  part  of  the  same 
custom  of  merchante  which  creates  the  duty; 
especially  as  the  grounds  for  dispensing  with  it 
are  such  as  cannot  influence  the  conduct  of  the 
holder  of  a  bill,  at  the  time  when  he  is  to  deter- 
mine whether  he  will,  or  will  not,  give  notice: 
for  ninety-nine  times  in  a  hundred  he  cannot 
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know  whether  the  drawer  have  or  have  not 
effects  in  the  hands  of  the  acceptor,  or  for  whose 
accommodation  the  bill  was  drawn.  It  hns, 
however,  been  resolved  in  many  cases  where  the 
drawer  has  had  no  effects  in  the  hands  of  the 
acceptor,  that  notice  might  be  dispensed  with." 
In  this  last  position  his  lordship  was  certainly 
mistaken,  for  there  had  not  then  been  a  single 
decision  that  notice  was  not  necessary  to  the 
drawer,  if  the  bill  had  been  accepted. 

He  also  says,  "Where  the  drawer  has  no 
effects,  and  has  no  fair  pretense  for  drawing, 
or  where  he  draws  without  having  effects  in- 
tended to  be  applied  in  payment,  and  only  for 
the  purpose  of  raising  money  by  discount  for 
himself,  and  d  fortiori  for  the  acceptor,  which 
is  this  case,  it  is  fairly  deducible  from  the  cases 
151*]  *  which  have  been  resolved,  that  notice 
need  not  be  given." 

It  is  difficult  to  conceive  whj  there  should 
be  a  stronger  reason  for  dispensing  with  notice 
to  a  drawer  for  the  accommodation  of  the  ac- 
ceptor, than  to  a  drawer  for  his  own  accommo- 
dation. Indeed  in  the  former  case,  there  is  no 
reason  for  dispensing  with  notice  which  will 
not  apply  to  every  possible  case. 

The  case  of  WKitfield  v.  Savage,  2  Bos.  & 
Pull.  277,  has  settled  the  point  that  the  insolv- 
en<^  of  the  acceptor  will  not  dispense  with 
notice  to  the  drawer. 

2.  The  second  ground  on  which  the  plaintiffs 
rest  their  claim  to  recover  is,  that  the  defend- 
ant has  shown  no  actual  damage  by  reason  of 
the  want  of  notice. 

But  if  the  drawer,  for  the  accommodation  of 
the  acceptor,  is  as  much  entitled  to  notice. as 
the  drawer  upon  actual  funds,  there  is  no  more 
reason  why  the  drawer  should  be  bound  to 
show  actual  damage  in  one  case  than  in  the 
other.  It  cannot  be  because  he  has  paid  no  con- 
sideration for  the  bill,  because,  in  the  case  of 
a  bill  drawn  on  actual  funds,  although  the 
drawer  pays  a  consideration  when  he  deposits 
the  funos,  vet  he  also  receives  the  considera- 
tion from  the  payee  when  he  delivers  the  bill, 
BO  that  when  he  has  drawn  and  delivered  the 
bill,  he  is  nothing  out  of  pocket;  he  has,  in 
fact,  parted  with  nothing.  What  he  gave  he 
has  received. 

In  the  present  case,  although  French  paid 
nothing  to  Duncanson,  yet  he  received  nothing 
from  the  bank ;  so  that  he  stands  exactly  in  the 
same  situation  as  if  he  had  paid  Duncanson  the 
whole  money  and  received  the  same  amount 
from  the  bank.  In  either  case  nothing  rested 
with  French;  and  he  stood  precisely  in  the 
same  situation  as  if  he  had  loaned  the  money  to 
Duncanson  upon  his  note,  and  had  afterwards 
got  the  money  from  the  bank  upon  the  same 
note. 

152*]  *Z.  As  to  the  third  ground  on  which 
the  action  is  attempted  to  be  supported,  it  is 
sufficient  to  say  that  the  case  stated  in  the  bill 
of  excepions  shows  nothing,  at  most,  but  an 
attempt  to  compromise  wfth  the  bank,  without 
a  knowledge  of  the  fact  of  want  of  notice,  or 
of  the  law  arising  upon  that  fact. 

Mason,  contra,  contended  that  French  was 
to  be  considered  as  the  drawer  of  a  bill  of  ex- 
change without  funds,  and,  therefore,  not  enti- 
tled to  notice;  and  cannot  set  up  the  want  of  it 
as  a  defense,  unless  he  can  show  that  he  has 
actually  sustained  an  injury  by  such  want. 
Chitty,  68,  88. 
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No  consideration  passed  from  French  to  Dun- 
canson. If  French  had  paid  Duncanson  for 
the  bill,  then  that  money  would  have  been 
funds  of  French  in  the  hands  of  Duncanson, 
upon  which  French  might  have  drawn. 

The  burden  of  proof  lies  on  French  to  show 
that  he  had  fimds,  or  that  he  has  suffered  actual 
loss  by  the  want  of  notice. 

In  the  case  of  De  Berdt  v,  Atkinson,  the  in- 
solvency of  Brown  did  not  affect  the  question, 
and  was  not  relied  on  by  the  court.  When 
Brown  signed  the  note,  he  was  notoriously 
insolvent,  but  he  might  have  become  solvent 
when  the  note  became  due.  There  is  only  one 
ground  upon  which  that  case  can  be  supported, 
and  that  is  that  it  was  an  accommodation  note, 
and  governed  by  the  same  principle  as  a  bill 
drawn  without  funds.  Buller's  opinion  is 
strong  that  notice  is  only  requisite  in  a  fair 
mercantile  transaction  for  value  received  in  the 
regular  course  of  trade.  The  same  doctrine  is 
laid  down  by  Christian,  in  his  note  to  2  Bl.  Com. 
470.  The  case  of  Nicholson  v.  Oouthit  is  not 
contradictory  to  that  of  De  Berdt  v.  Atkinson, 
The  latter  case  turned  upon  the  fact  that  the 
defendant  had  suffered  a  loss  by  the  want  of 
notice ;  he  having  given  up  a  security  which  he 
held. 

The  case  of  Walwyn  v.  8t,  Quintin  only  de- 
cides the  old  point,  tnat  notice  is  not  necessary 
if  the  drawer  has  no  funds. 

*Harper,  in  reply.  [*153 

It  is  said  that  it  must  be  a  mercantile  trans- 
action. A  mercantile  transaction  is  a  transac- 
tion usual  among  merchants;  and  bills  drawn 
for  accommodation  are  more  frequent  among 
merchants  than  bills  drawn  upon  funds. 

The  true  principle  is,  that  the  lew  mercatoria 
having  fixed  the  terms  of  this  species  of  con- 
tract, a  man  iq  supposed  to  contract  accordingly. 

It  is  said  that  a  bill  drawn  without  funds  is 
not  a  mercantile  transaction;  but  a  man  may 
fairly  draw  on  what  he  supposes  to  be  funds, 
but  may  be  deceived. 

A  merchant  may  agree  to  accept,  or  to  give 
credit,  or  to  lend  the  money;  a  bill  drawn  under 
such  circumstances  would  be  a  fair  and  regular 
mercantile  transaction. 

The  falla<7  of  the  argument  is,  that  it  was 
not  an  accommodation  to  French,  but  to  Dun- 
canson. 

French  selected  this  form  of  guaranty,  and 
is  entitled  to  all  its  privileges. 

February  23.  Mabshall,  Ch,  J,,  delivered 
the  opinion  of  the  Court. 

The  material  question  in  this  case  is,  whether 
a  person  who  indorses  a  promissory  note  for  the 
accommodation  of  the  drawer,  be  discharged 
from  the  responsibility  which  the  indorsement 
creates,  by  the  failure  of  the  holder  to  demand 
payment  of  the  maker  in  the  usual  time,  and 
to  give  notice  to  the  indorser  that  the  note  is 
not  paid. 

That  by  tne  general  rule  of  law  the  omission 
to  demand  payment  from  the  maker  when  the 
note  becomes  payable,  and  to  give  notice  to  the 
indorser  that  payment  has  been  refused,  dis- 
charges the  indorser,  is  admitted;  *but  [*154 
from  this  general  rule  of  law  exceptions  exist, 
and  the  counsel  for  the  defendants  in  error 
:;ontend  that  the  case  stated  is  comprehended 
in  one  of  these  exceptions. 

It  is  laid  down  as  an  exception  to  the  general 
rule,  in  its  application  to  bills  of  exchange,  that 
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if  the  drawer  has  no  effects  in  the  hands  of  the 
drawee,  notice  of  the  dishonor  of  the  bill  may 
be  dispensed  with;  and  the  case  of  an  indorser 
of  a  promissory  note  for  the  accommodation  of 
the  maker,  is  said  to  come  within  the  same  rea- 
son and  the  same  law. 

The  correctness  of  this  position  will  be  best 
tested  by  considering  the  reason  of  the  rule^ 
and  the  reason  for  the  exception. 

Why  is  it  that  notice  must  immediately  be 
given  to  the  drawer  that  his  bill  is  dishonored 
by  the  drawee?  It  is  because  he  is  presumed 
to  have  effects  in  the  hands  of  the  drawee,  in 
consequence  of  which  the  drawee  ought  to  pay 
the  bill,  and  that  he  may  sustain  an  injury  by 
acting  on  thepresumption  that  the  bill  is  actu- 
ally paid.  The  law  requires  this  notice,  not 
merely  as  an  indemnity  against  actual  injury, 
but  as  a  security  against  a  possible  iniury  which 
may  result  from  the  laches  of  the  holder  of  the 
bill.  To  this  security,  then,  it  would  seem,  the 
drawer  ought  to  remain  entitled,  unless  his 
case  be  such  as  to  taJce  him  out  of  the  reason  of 
the  rule. 

A  drawer  who  has  no  effects  in  the  hands  of 
the  drawee,  is  said  to  be  without  the  reason  of 
the  rule,  and,  therefore,  to  form  an  exception 
to  it. 

This  has  been  laid  down  in  the  books  as  a 

Sositive  qualification  of  the  rule,  but  has  sel- 
om  been  so  laid  down,  except  in  cases  where, 
in  point  of  fact,  the  drawer  had  no  right  to  ex- 
pect that  his  bill  would  be  honored,  and  could 
sustain  no  injury  by  the  neglect  of  the  holder 
to  give  notice  of  its  being  dishonored.  In  rea- 
son it  would  seem,  that  in  such  cases  only  can 
the  exception  be  admitted,  and  that  the  neces- 
sity of  notice  ought  to  be  dispensed  with  only 
155*]  in  those  cases  where  *notice  must  be 
unnecessary,  or  immaterial  to  the.  drawer. 

The  reasoning  of  the  judges,  in  most  of  the 
cases  which  have  been  cited,  would  seem  to 
warrant  this  restriction  of  the  exception. 

The  case  of  Bikerdike  v,  Bollman  was  a  bill 
drawn  by  a  debtor  on  his  creditor,  without  a 
single  accompanying  circumstance  which  could 
raise  an  expectation  that  the  bill  would  be  ac- 
cepted or  paid.  Notice  in  this  case  was  declared 
to  be  unnecessary.  Justice  Ashhurst  gives  as 
a  reason  for  this  opinion,  that  the  drawing  was 
in  itself  a  fraud.  This  reason  must  be  consid- 
ered as  additional  to  the  general  ground  on 
which  the  case  was  placed  in  the  argument, 
which  was,  that  the  want  of  notice  could  not 
possibly  affect  the  drawer.  The  particular 
reason  given  by  Justice  Ashhurst  for  his  opin- 
ion, is  dearly  inapplicable  to  any  case  in  which 
the  drawer  was  justified  in  drawing. 

Into  the  opinion  of  Justice  Buller  some  gen- 
eral reasoning  is  introduced,  from  which  it  is 
fairly  deducible  that  he  considered  the  drawer 
as  having  no  right  to  expect  that  the  bill  would 
be  paid,  and  as  being  liable  to  no  injury  from 
want  of  notice,  and  that  these  were  the  true 
grounds  of  the  exception. 

He  says,  "If  it  be  proved  on  the  part  of  the 
plaintiff,  that  from  the  time  the  bill  was  drawn 
till  the  time  it  became  due,  the  drawee  never 
had  any  effects  of  the  drawer  in  his  hands,  I 
think  notice  to  the  drawer  is  not  necessary;  for 
he  must  know  whether  he  had  effects  in  the 
hands  of  the  drawee  or  not;  and  if  he  had 
none,  he  had  no  right  to  draw  upon  him  and  to 
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expect  payment  from  him;  nor  can  he  be  in- 
jured by  the  non-payment  of  the  bill,  or  tb% 
want  of  notice  that  it  has  been  dishonored." 

These  observations  were,  in  fact,  applicable 
to  the  case,  for  the  drawer  was  the  ^btor  of 
the  drawee,  and  had  no  ri^ht  to  draw  the  bill, 
nor  reason  to  expect  that  it  wovld  be  accepted. 

*This  principle  was  recognized  in  [*156 
Ooodall  et  al.  v.  Dolly,  in  which  the  same  idea, 
so  far  as  respects  the  impossibility  of  injury  to 
the  drawer,  was  repeatea. 

This  point  came  on  again  to  be  considered  in 
the  case  of  Rogers  v,  Stephens,  2  T.  R.  713,  in 
which,  as  between  the  drawer  and  drawee  there 
was  no  pretext  of  a  right  to  draw.  It  was  s^ 
that  a  third  person  had  stated  himself  to  have 
funds  in  the  nands  of  the  drawee;  that  the  bill 
was  really  drawn  on  the  credit  of  those  funds, 
and  that  loss  had  been  actually  sustained  from 
the  want  of  notice.  But  these  facts  formed  no 
part  of  the  case.  If  they  had,  it  is  apparent  that, 
m  the  opinions  of  Lord  Kenyon  and  Justice 
Grose,  they  would  have  been  decisive  in  favor 
of  the  necessity  of  notice,  unless  that  necessity 
had  been  dispensed  with  by  the  subsequent 
conduct  of  the  drawer.  Lord  Kenyon  states 
the  reason  why  notice  need  not  be  given  to  the 
person  who  draws  without  funds  in  the  hands 
of  the  drawee  to  be,  ''because  the  drawer  must 
know  that  he  had  no  right  to  draw  on  the 
drawee."  The  opinions  of  Lord  Kenyon  and 
Justice  Grose  in  tnis  respect,  though  not  assent- 
ed to,  were  not  controverted  by  Justice  Ash- 
hurst. 

The  decision  in  Rogers  v,  Stephens  was  made 
on  the  authority  df  Bikerdike  v,  Bollman. 

It  would  seem  to  be  the  fair  construction  of 
these  cases,  that  a  person  having  a  right  to 
draw  in  consequence  of  engagements  between 
himself  and  the  drawee^  or  in  consequence  of 
consignments  made  to  the  drawee,  or  from  any 
other  cause,  ought  to  be  considered  as  draw- 
ing upon  fimds  in  the  hands  of  the  drawee, 
and,  therefore,  as  not  coming  within  the  excep- 
tion to  the  general  rule. 

The  transaction  cannot  be  denominated  a 
fraud,  for  in  such  case  it  is  a  fair  commercial 
transaction. 

Neither  can  it  be  truly  said  that  he  had  no 
right  to  expect  his  bill  would  be  paid,  for  a 
person  authorized  to  draw  must  expect  his  draft 
will  be  honored. 

'Neither  can  it  be  said  that  he  has  [*157 
virtual  notice  of  the  protest,  and  that  actual 
notice  is  useless,  and  the  want  of  it  can  do  him 
no  injury;  for  this  is  only  true  when  at  the 
time  of  drawing  the  drawer  has  no  reason  to 
expect  that  his  bill  will  be  paid. 

A  person  having  a  right  to  draw,  and  a  fair 
right  to  expect  that  his  bill  will  be  honored, 
would  not  come  within  the  reason  of  the  excep- 
tion, and,  therefore,  it  may  well  be  contended, 
ought  not  to  be  brought  within  the  exception 
itself. 

This  doctrine  appears  to  be  contradicted  in 
the  case  of  Wahoyn  v.  St,  Quintin, 

In  that  case  the  bill  was  drawn  to  accommo- 
date the  indorser,  who  had  previously  placed 
securities,  on  which  he  wished  to  raise  money, 
in  the  hands  of  the  acceptor;  but  the  drawer 
had  no  effects  in  his  hands.  It  was  determined 
that,  in  this  casCi  notice  to  the  drawer  was  un- 
necessary. 
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If  this  detennination  should  be  considered 
without  examining  the  reasoning  on  which  it 
was  founded,  the  reader  would  conclude  that 
the  single  circumstance  of  drawing  without 
funds  in  the  hands  of  the  drawee  belonging  to 
the  drawer,  subjected  him,  without  notice,  to 
the  payment  of  his  bill,  if  dishonored,  at  any 
period  of  time  when  not  barred  by  the  act  of 
limitations;  and  that  no  demonstration  of  his 
perfect  right  to  draw,  or  of  the  loss  to  which 
the  want  of  notice  had  exposed  him,  could  re- 
lieve him  from  the  claim  of  the  holder  of  the 
bill.  For  in  this  case,  the  drawee  having  accept- 
ed on  funds,  the  drawer  had  a  right  to  expect 
that  the  bill  would  be  paid,  could  not  be  charge- 
able with  fraud  in  drawing,  nor  required  to  pre- 
pare other  funds  to  prevent  the  disgrace  and 
injury  of  his  bilPs  being  dishonored,  or  to  take 
measures  to  secure  himself  against  the  acceptor 
or  indorser.  He  does  not  appear  to  have  come 
within  any  one  reason  assigned  in  the  cases  of 
Bikerdike  v,  Bollman,  or  of  Rogers  v,  Stephens, 
for  the  exception  stated  in  those  cases  to  the 
gi^ieral  rule. 

168*]  *This  induces  the  necessity  of  exam- 
ining with  particular  attention  the  reasons 
given  by  the  judge,  which  must  be  considered  as 
explanatory  of  the  decision. 

In  delivering  the  opinion  of  the  court.  Lord 
Chief  Justice  Eyre  said,  "The  true  fact  is, 
that  this  was  the  acceptor's  bill,  and  not  the 
drawer's."  ''The  transaction  in  this  case  was 
a  mode  by  which  the  acceptor  advanced  a  sum 
of  money  to  the  payee,  and  the  drawer  was  a 
mere  instrument  of  the  acceptor."  "It  seems 
clear,  that  notice  can  be  of  no  use  to  him,  his 
situation  being  this,  that  if  the  acceptor  do  not 
pay,  he  must,  and  may  then,  and  not  till  then, 
resort  to  the  acceptor  to  be  reimbursed.  No- 
tice, therefore,  can  amount  to  nothing,  for  his 
situation  cannot  be  changed." 

It  is  observable  that  the  principle  supposed  to 
be  laid  down  in  the  cases  previously  adjudged 
as  constituting  the  reason  for  the  exception  is 
here  expressly  recognized,  and  forms  the  great 
and  operative  motive  for  the  judgment  of  the 
court.  It  is,  that  notice  could  be  of  no  use, 
that  the  drawer  could  not  avail  himself  of  it, 
that  he  could  take  n6  step  which  would  in  any 
manner  change  his  situation,  that  he  could  have 
no  recourse  against  the  acceptor  until  he  paid 
the  bill. 

In  no  case  is  the  reason  of  the  exception  more 
explicitly  given,  and  the  only  difficulty  is  to 
apfJy  the  reasoning  to  the  facts  as  reported. 

The  court  seem  to  have  supposed,  that  since 
the  drawer  could  not  maintain  an  action  against 
the  acceptor  until  he  had  taken  up  the  bill,  that 
it  was  perfectly  useless  to  enable  him,  by  prop- 
er notice,  to  employ  those  other  various  means 
which  he  might  have  taken  to  secure  himself. 
Such  is  not  the  reasoning  of  the  judges  in  the 
cases  previously  decided;  and  this  reasoning 
certaimy  would  not  be  permitted  to  apply  to  an 
indorser  who  nad  given  value  for  the  bill,  not 
knowing  that  it  was  drawn  without  funds  in 
the  hands  of  the  drawee.  Yet,  he  would  be 
unable  to  recover  from  the  drawer  imtil  he  had 
taken  up  the  bill. 

150*]  *If  an  action  could  not  have  been 
maintained,  might  not  the  drawer  have  effects 
of  the  drawee  in  his  hands  which  he  might  re- 
tain; or  might  not  various  other  means  of  sav- 
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in^  himself  be  neglected,  in  consequence  of  the 
opinion  that  the  bill  would  be  paid  ?  If  this 
might  be,  how  can  it  be  true  that  notice  can  be 
of  no  use  to  him? 

If  the  fact  even  be  that  the  drawer  could 
only  sue  the  acceptor  in  such  a  case  as  this, 
after  having  himself  discharged  the  bill,  still 
he  ought  to  have  notice,  that  he  might  immedi- 
ately take  it  up  for  the  purpose  of  proceeding 
against  the  acceptor. 

The  reasoning  of  Lord  Chief  Justice  Eyre, 
to  be  perfectly  consistent  with  itself  and  with 
the  principles  laid  down  in  previous  decisions, 
would  seem  to  be  predicated  on  an  understand- 
ing on  the  part  of  the  drawer  when  the  bill  was 
drawn,  that  it  was  not  to  be  paid  by  the  ac- 
ceptor; or  on  the  idea  that  a  bill  drawn  without 
funds  is  not  a  commercial  transaction,  and  not 
subject  to  commercial  rules. 

The  presumptions  are  rendered  the  stronger 
from  the  cases  afterwards  stated,  in  which  a 
drawer  without  funds  in  the  hands  of  his 
drawee  would  still  be  entitled  to  notice.  These 
are  "acceptances  on  the  faith  of  consignments 
from  the  drawer  not  come  to  hand,"  and  "ac- 
ceptances on  the  ground  of  fair  mercantile 
agreement;"  to  which,  he  says,  may  possibly  be 
added  many  others. 

If  the  exception  admits  of  these  exceptions 
and  of  many  others,  it  would  be  difficult  to  ap- 
ply it  to  any  case  of  a  fair  transaction,  where 
the  drawer  had  really  a  right  to  draw,  unless  it 
be  supposed  not  to  be  governed  by  the  law 
merchant. 

The  judge  next  proceeds  to  describe  the  case 
in  which  notice  is  not  requisite. 

He  says,  "Where  the  drawer  has  no  effects, 
and  has  no  fair  pretense  for  drawing,  or  where 
he  draws  without  effects  intended  to  be  applied 
in  payment,  and  only  *for  the  purpose  [*160 
of  raising  money  by  discount  for  himself,  and 
d  fortiori  for  the  acceptor,  it  is  fairly  deducible 
from  the  cases  that  notice  need  not  be  given." 

It  is  not  only  necessary  that  the  drawer 
should  have  no  eSecta,  but  also  that  he  should 
have  no  fair  pretense  for  drawing.  Now  he  may 
have  a  fair  pretense,  as  in  the  case  of  a  "fair 
mercantile  agreement,"  without  having  any 
funds  in  the  hands  of  the  drawee,  which  notice 
of  non-acceptance  of  the  bill  might  enable  him 
to  withdraw;  and  yet  in  such  case  it  would  ap- 
pear, from  the  language  of  the  court,  that  notice 
could  not  be  dispensed  with. 

"Where  he  draws  only  for  the  purpose  of 
raising  money  by  discount  for  himself,  and  d 
fortiori  for  the  acceptor/'  notice  need  not  be 
given. 

Where  he  draws  solely  for  the  purpose  of 
raising  money  by  discount  for  himself,  he  ex- 
pects  to  pay  the  bill,  and  there  is  no  person  to 
whom  he  can  resort  for  repayment.  There  is 
no  person  on  whom  he  can  have  a  legal  or  an 
equitable  demand,  in  consequence  of  the  non- 
payment of  the  bill.  But  how  can  tiie  same 
reasoning  be  said  to  apply  d  fortiori  to  the  case 
of  the  bUl  being  drawn  for  the  ute  of  the  ac- 
ceptor? In  such  case  the  relative  situation  of 
the  parties  must  be  substantially  the  same  as  if 
the  money  raised  on  the  bill  for  the  acceptor, 
were  funds  of  the  drawer  in  his  hands,  on  which 
the  bill  was  drawn.  Every  motive  for  require 
ing  notice  of  non-payment,  in  the  case  of  a  bill 
drawn  upon  funds,  except  that  which  results 
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from  a  light  to  claim  those  funds  by  a  suit, 
would  apply  to  a  bill  drawn  to  raise  money  for 
the  acceptor,  unless  it  was  understood  at  the 
time  that  the  acceptor  was  not  to  pay  the  bill. 

The  case  of  Wahoj/n  v.  8i.  Quint%n,  then,  can 
only  be  supported  on  the  idea  of  an  understand- 
ing that  the  drawee  was  not  to  pay  the  bill,  or 
that  a  bill,  drawn,  not  in  the  usual  course  of 
business,  is  a  transaction  to  which  commercial 
rules  do  not  apply. 

161*]  *In  the  case  of  Whitfield  v.  Savage, 
<2  Bos.  &,  Pull.  277,)  the  drawer  had  funds  in 
the  hands  of  the  acceptor,  and  the  decision 
turned  upon  that  point. 

The  I  masoning  on  the  cases  of  protested  bills 
has  been  gone  into  the  more  at  large,  because 
it  has  been  considered  as  applicable  to  promis- 
sory notes  indorsed  under  the  statute  of  Anne, 
which  is  admitted  to  be  in  force  in  Maryland. 

The  indorser  has  been  considered  as  the 
drawer,  and  the  maJcer  of  the  note  as  the  ac- 
ceptor; and  in  all  cases  of  an  indorsement  for 
an  accommodation,  the  indorser  is  likened  to  a 
drawer  without  funds  in  the  hands  of  the  ac- 
ceptor. 

Where  the  money  raised  upon  the  note  is 
received  by  the  indorser,  so  Uiat  the  note  is 
discounted,  in  truth,  for  his  accommodation, 
not  for  that  of  the  maker,  he  is  unquestionably 
without  funds  in  the  hands  of  the  acceptor, 
must  expect  to  pay  the  note  himself,  and  can- 
not require  notice  of  its  non-payment  by  the 
maker.  But  the  same  reasons  do  not  appear  to 
exist  where  the  note  has  been  discounted  for 
the  maker.  In  that  case  the  funds  which  repre- 
sent the  note  are  in  the  hands  of  the  maker,  or, 
to  use  the  language  applicable  to  bills,  in  the 
hands  of  the  acceptor  before  the  draft  becomes 

gayable;  the  drawer  had  a  right  to  draw,  and 
ad  a  right  to  expect  that  his  bill  would  be  paid. 
Upon  principles  of  reason  and  of  justice,  then, 
it  would  seem  that  notice  of  non-payment  could 
be  as  little  dispensed  with  in  this  case,  as  if  he 
had  himself  paid  the  money  to  the  maker  of 
the  note,  and  then  received  it  from  the  bank, 
or  as  if  the  note  had  been  given  him  for  a  pre- 
vious debt,  and  had  been  discoimted  for  his 
own  use. 

Notice  of  non-payment  by  the  maker  is  neces- 
sary, because  ihe  undertaking  of  the  indorser 
is  conditional  and  wherever,  in  fact,  the  trans- 
action is  such  that  the  maker  of  the  note  ought 
in  justice  to  pay  it,  and  is  bound  ultimately 
to  make  it  good,  it  would  seem  reasonable  that 
payment  should  be  demanded  from  him,  and 
that  reasonable  notice  of  non-payment  should 
be  given  to  the  indorser. 

162*]  *If,  however,  the  course  of  decisions  be 
otherwise,  the  indorser  of  the  note  for  the  ac- 
commodation of  the  maker  must  come  within 
the  exception  which  dispenses  with  notice  in 
this  case. 

The  cases  which  have  been  adjudged  in  Eng- 
land on  promissory  notes,  are  anterior,  in  point 
of  time,  to  the  cases  of  Waltoyn  t?.  Bt  Quintin, 
and  of  Whitfield  v-  Savage, 

The  first  which  has  been  cited  is  De  Berdt 
V,  Atkinson,  This  note  was  indorsed  for  the 
accommodation  of  the  maker,  the  indorser  well 
knowing  at  the  time  that  the  maker  was  insolv- 
ent. Four  judges  who  tried  the  cause  were 
unanimously  of  opinion,  that  want  of  notice 
aiH  not  discharge  the  indorser.     The  opinion 


of  the  Chief  Justice  was  founded  on  the  known 
insolven<7  of  the  maker,  and  the  consequent 
impossibility  that  loss  could  be  sustained  by 
the  indorser  from  want  of  notice.  The  opinion 
of  Justice  Buller  was  founded  on  the  circum- 
stance that  the  note  was  indorsed  for  the  ac- 
commodation of  the  drawer.  He  states  explicit- 
ly, that  the  general  rule  is  only  applicable  to 
fair  transactions,  and  by  fair  transactions  he 
means  *'bills  or  notes  given  for  value  in  the 
ordinary  course  of  trade." 

Justices  Heath  and  Rooke  accorded  in  the 
decision,  but  whether  for  the  reasons  assigned 
by  the  Chief  Justice,  or  for  those  assigned  by 
Justice  Buller,  or  for  both,  does  not  appear. 

The  same  point  came  on  to  be  considered  in 
the  case  of  Nicholson  v,  Oouthit, 

This  was  a  strong  case,  because  the  indorse- 
ment was  made  in  consequence  of  a  previous 
engagement  on  the  part  of  the  indorser  to 
guarantee  the  payment  of  a  debt  due  from  the 
maker  of  the  note,  who  appears,  from  the  trans- 
action, to  have  been  in  Dad  circumstances  at 
the  time,  and  who  became  insolvent  before  the 
note  was  payable.  From  his  connection  with 
the  maker,  and  from  other  circumstances,  the 
indorser  must  have  known  that  the  maker  would 
not  pay  the  note,  and  it  was  the  *un-  [*163 
derstanding  of  all  parties  that  it  should  be  paid 
by  the  indorser. 

The  justice  of  the  case  was  said  to  be  clearly 
in  favor  of  the  plaintiff,  and  under  an  impres- 
sion that  the  want  of  notice  in  this  case  could 
not  injure  the  plaintiff,  the  Lord  Chief  Justice 
had  at  the  trial  instructed  the  jury  that  it  was 
unnecessary,  and  indeed  that  it  might  be  con- 
sidered as  received  by  anticipation. 

In  this  case  the  note  was  not  made  merely  to 
raise  money,  but  was  made  to  pay  a  debt.  The 
indorser,  however,  gave  no  value  for  it,  and, 
if  likened  to  the  drawer  of  a  bill  of  exchuige, 
he  had  drawn  without  funds  in  the  hands  of 
the  acceptor,  and  with  a  knowledge  that  the 
acceptor  would  not  pay  the  bill. 

But  in  the  argument  in  favor  of  a  new  trial, 
the  counsel  contended  t^at  the  law  upon  a 
promissory  note  was  different,  in  this  respect, 
from  the  law  on  a  bill  of  exchange,  and  though, 
notice  of  the  dishonor  of  u  bill  drawn  without 
funds  in  the  hands  of  the  drawee  need  not  be 
given,  yei;  the  rule  in  the  case  of  promissoiy 
notes  is  totally  different,  and  notice  must  in 
all  cases  be  given  to  the  indorser. 

In  delivering  the  opinion  of  the  court.  Lord 
Chief  Justice  Jb^yre  assented  to  this  distinction, 
and  admitted  the  rule  with  respect  to  notice  to 
the  indorser  to  be  as  stated.  He,  therefore, 
reversed  his  own  decision  at  Nisi  Frius,  and 
granted  a  new  trial  upon  the  strict  law,  con- 
trary to  his  ideas  of  the  justice  of  the  case. 

Heath  and  Rooke  concurred  in  this  opinion. 
Buller  was  not  present,  and,  reasoning  from 
his  opinion  in  the  case  of  De  Berdt  v,  Atkinson, 
it  is  probable  he  would  not  have  concurred  in 
the  decision  of  this  case. 

However,  then,  the  law  may  be  with  regard 
to  the  drawer  of  a  bill  of  exchange  who  from 
other  circumstances  may  fairly  draw,  but  who 
has  no  effects  in  the  hands  of  the  drawer,  it 
seems  settled  in  England,  by  the  case  of  Nichols 
son  V.  Cfouthit,  that  the  law  with  regard  to  a 
promissory  note  is  different,  and  that,  if  in 
*any  case  where  the  note  is  made  for  [*164 
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the  benefit  of  the  maker,  notice  to  the  indorser 
ean  be  dispensed  with,  it  is  only^  in  the  case  of 
an  insolvency  known  at  the  tune  of  indorse- 
ment. 

In  point  of  reason,  justice,  and  the  nature  of 
the  undertaking,  there  is  no  case  in  which  the 
indorser  is  better  entitled  to  demand  strict  no- 
tice than  in  the  case  of  an  indorsement  for  ac- 
commodation, the  maker  having  received  the 
▼alue. 

This  court  is  of  opinion  that  the  drcuit 
court  erred  in  directing  the  jury  that  the  laches 
of  the  plaintiffs,  in  failing  to  demand  payment 
of  the  maker  of  the  note,  and  to  give  notice  of 
non-payment  to  the  indorser,  did  not  deprive 
tiie  plaintiffs  of  their  remedy  against  the  in- 
dorser, and,  therefore,  the  judgment  rendered 
in  this  case  is  reversed,  and  the  cause  remanded 
for  further  trial.  A  new  trial,  with  instruc- 
tions, &c 

Judgment  reversed. 


HOPKIRK  V,  BELL. 

• 

The  act  of  limitations  of  Virginia  is  no  bar  to  a 
British  creditor's  demand  on  a  promissory  note, 
dated  21st  August,  1772,  although  one  of  the 
plaintiffs  was  in  the  country  after  the  treaty  of 
peace,  vis.,  in  1784,  and  remained  here  until  his 
death  In  1786. 

'Phis  case  was  again  certified  from  the  dr- 
-*•    cuit  court  for  the  district  of  Virginia. 

It  appeared  upon  the  trial,  in  addition  to  the 
facts  stated  in  the  former  report  of  the  case,' 
that  Andrew  Johnston,  one  of  the  partners  of 
the  house,  trading  under  the  firm  of  Alexander 
Spiers,  John  Bowman  &  Co.,  of  whom  the 
plaintiff  is  the  surviving  partner,  came  to  this 
country  after  the  treaty  of  peace  in  1783,  viz., 
in  the  spring  of  1784,  and  died  here  in  1785, 
but  that  no  other  partner  of  the  firm  has  been 
in  this  country  at  any  time  since  the  treaty  of 
peace. 

C.  Lee,  for  the  plaintiff,  cited  3  Dall.  240, 
242,  281,  Ware  t?.  Eylton. 
165»]  ♦February  28.  The  Court  ordered  it 
to  be  certified  as  their  opinion  that,  under  all 
the  circumstances  stated,  the  act  of  limitations 
of  Virginia  was  not  a  bar  to  the  plaintiff's  de- 
mand on  the  note  of  21st  August,  1772. 


HICKS  ei  ah  v,  ROGERS. 

In  Vermont,  tenants  In  common  may  maintain  a 
joint  action  of  ejectment. 

THIS  was  a  case  certified  from  the  circuit 
court    for    the    district   of   Vermont,    tho 
judges  of  that  court*  being  opposed  in  opinion 

1. — See  ante,  vol.  8,  p.  454. 

2. — ^The  Honorable  W.  Paterson,  late  Associate 
Justice  of  the  Supreme  Court  of  the  United  States, 
and  the  Honorable  Elijah  Paine,  district  judge. 

Norn. — Bjectment    5y    tenant   im   oemmon — see 
note,  18  L.  B.  A.  789. 
Cnmeh  4. 


upon  the  question,  whether  the  plaintiffs,  devi- 
sees of  a  tract  of  land  to  be  equally  divided  be- 
tween them,  could,  under  the  will,  support  a 
joint  action  of  ejectment.  The  declaration  did 
not  set  forth  the  title  of  the  plaintiffs,  other- 
wise than  by  the  following  averment.  "Of 
which  tract  or  parcel  of  land,  the  plaintiffs,  on 
the  6th  day  of  April,  in  the  year  of  our  Lord 
Christ,  (Hie  thousand  eight  hundred  and  four, 
were  well  seized  and  possessed  in  their  own 
right,  and  so  continued  thereof  possessed  until 
the  8th  day  of  April,  in  the  year  last  aforesaid, 
when  the  defendant,  without  law  or  right,  and 
contrary  to  the  will  of  the  plaintiffs,  thereinto 
entered  and  ejected,  expelled,  drove  out  and 
amoved  the  plaintiffs  therefrom,  and  ever  since 
hath,  and  still  doth  keep  out  the  plaintiffs 
from  the  premises,  taking  the  whole  profits  to 
himself,  which  is  to  the  damage  of  the  plaintiffs 
six  hundred  dollars,  to  recover  which  and  the 
quiet  and  peaceable  possession  of  the  said 
premises,  and  just  costs,  they  bring  this  suit." 

Bradley,  (of  Vermont,)  for  the  plaintiffs, 
contended, 

1st.  That  by  the  common  law  of  Vermont, 
the  words  "equally  to  be  divided  between 
them"  do  not  make  a  tenancy  in  common,  be- 
cause a  tenancy  in  common  is  not  thereby  nec- 
essarily implied.  Joint  heirs  in  Vermont  hold 
as  coparceners. 

*2d.  That  if  the  plaintiffs  are  tenants  [*166 
in  common,  yet  they  have  a  right,  by  the  com- 
mon law,  to  maintain  a  joint  action  for  an  in- 
jury to  their  lands  holden  in  common.  (3  Bae. 
Abr.  216.) 

3d.  That  even  if  the  plaintiffs  are  to  be  con- 
sidered as  tenants  in  common,  and  could  not  by 
the  common  law  join  in  an  action  to  recover 
possession,  yet  by  the  statute  of  Vermont  of  2d 
of  March,  1797,  (Laws  of  Vermont,  p.  118,  s. 
88,)  they  must  join  in  an  action  for  the  mesne 
profits,  or  rather  no  other  action  is  given  for 
the  mesne  profits  than  an  action  for  the  pos- 
session itself,  in  which  the  plaintiffs  shall  re- 
cover the  possession  as  well  as  damages. 

The  words  of  the  act  are,  "and  in  every  sucl» 
action,"  (ejectment,)  "if  judgment  be  rendered 
for  the  plaintiff,  he  shall  recover  as  well  his 
damage  as  the  seizin  and  possession  of  the 
premises."  As,  therefore,  the  action  for  the 
mesne  profits  cannot  be  severed  from  the  ac- 
tion of  ejectment,  and  as,  upon  every  principle 
of  law,  tenants  in  common  must  join  in  the  ac- 
for  the  mesne  profits,  it  follows  that  they  must 
join  in  the  possessory  action  also. 

The  principle  has  also  been  admitted  by  the 
legislature  of  Vermont,  by  the  act  of  29th  of 
October,  1806,  s.  4,  which  declares,  "that  ten- 
ants in  conwnon  of  any  lands,  Ac.,  may  join  in 
any  action  which  concerns  their  common  inter- 
est in  such  land." 

There  was  no  argument  on  the  part  of  toe  de- 
fendant. 

February  23.     The  Court  decided  that  the 

^etion  was  well  brought,  and  that  the  will 

>ught  to  be  received  in  evidence  to  support  the 

declaration. 
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167«]       •THE  UNITED  STATES 

V, 

ZEBULON  CANTRIL. 

The  act  of  Congress  of  27tli  of  Jnne.  1798.  to 

Snnish  fraads  committed  on  the  bank  of  the  United 
tates,  is  In  itself  repugnant,  and  will  not  support 
an  indictment  for  icnowinglV  uttering  as  true  a 
false,  forged,  and  counterfeit  paper,  purporting  to 
be  a  bank  bill  of  the  United  States,  signed  by  the 
president  and  cashier. 

THIS  case  was  certified  from  the  circuit  court 
of  the  district  of  Geor^a,  the  opinions  of 
the  jud^  of  that  court  being  opposed  upon  a 
motion  m  arrest  of  judgment,  upon  a  verdict  of 
guilty  on  the  following  indictment,  viz. 

'Tne  jurors/'  &c  ''upon  their  oath  present 
that  Zebulon  Cantril,  late,"  &c.  on  the  Ist  of 
January,  1806,  "with  force  and  arms,  at  the 
house  of  one  William  Gibson,  in  the  town  of 
St.  Mary's/'  &c.  "a  certain  false,  forged  and 
counterfeit  paper,  partly  written  and  partly 
printed,  purporting  to  be  a  bank  bill  of  the 
United  States  for  ten  dollars,  signed  by  Thomas 
Willing,  president,  and  G.  Simpson,  cashier, 
dated  at  Philadelphia,  the  second  day  of  Sep- 
tember, one  thousand  eight  hundred  and  four, 
payable  on  demand  to  R.  Beatty  or  bearer,  with 
force  and  arms,  did  feloniously  utter  and  pub- 
lish as  a  true  bank  bill  of  the  United  States, 
with  intent  to  defraud  the  said  William  Gibson, 
and  which  said  false,  forged  and  counterfeit 
bill,  partly  written  and  partly  printed,  is  in 
the  words,  figures  and  letters  following,  to 
wit:"  (here  the  bill  was  inserted:)  "he  the 
said  Zd>ulon  Cantril,"  "at  Idie  said  time  ol  ut-. 
tering  and  publishing  the  said  false,  forged,  and 
counterfeit  bill,  partly  written  and  partly 
printed,  there  by  him  in  form  aforesaid,  well 
Knowing  the  same  so  by  him  uttered  and  pub- 
lished te  be  false,  forged  and  counterfeited, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  and 
dimity  of  the  United  States." 

The  reasons  assigned  in  arrest  of  judgment 
were, 

1.  That  the  indictment  is  insufficient  and  re- 
pugnant, inasmuch  as  it  charses  the  prisoner 
with  having  uttered  and  published  as  true,  a 
certein  false,  forged,  and  counterfeit  paper, 
partly  written  and  partly  printed,  purporting 
to  be  a  bank  bill  of  the  United  States  for  ten 
dollars,  signed  by  Thomas  Willing,  president, 
and  G.  Simpson,  cashier,  &c. 
168*]  *2.  Because  the  act  of  Congpress,  passed 
the  27th  of  June,  1798,  entitled,  "An  act  te 
punish  frauds  committed  on  the  bank  of  the 
United  States,"  (vol.  4,  p.  152,)  under  which 
the  prisoner  is  indicted,  or  so  much  thereof  as 
relates  te  the  charge  set  forth  in  the  indict- 
ment, is  inconsistent,  repugnant,  and,  therefore, 
void. 

The  words  of  the  act  of  Congress,  so  far  as 
they  describe  the  offense  charged,  are  as  fol- 
lows, viz.: 

"If  any  person  shall  utter  or  publish,  as  true, 
any  false,  forged,  or  counterfeited  bill  or  note 
issued  by  order  of  the  president,  directors  and 
company  of  the  bank  of  the  United  States,  and 
signed  by  the  president,  and  countersigned  by 
the  cashier  thereof,  with  intention  te  defraud 
the  said  corporation,  or  any  other  body  politic 
or  person,  knowing  the  same  to  be  falsely  alter- 
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ed,  forged  or  counterfeited,  every  such  person 
shall  be  deemed  and  adjudged  guilty  of  felony, 
and  being  thereof  convicted,  according  to  the 
due  course  of  law,  shall  be  sentenced,"  Ac 

The  question  was  submitted  without  afgs- 
ment. 

February  28.  MAwmATT.,  Oh.  /^  d^hFwad 
the  opinion  of  the  Court  that  the  judgment 
ought  to  be  arrested,  for  the  reasons  assigned 
in  the  record,  and  directed  the  opinion  to  \m 
certified  accordingly. 

The  same  order  was  made  in  the  eaae  of  The 
United  States  v.  BayKa,  for  a  similar  ofiTenae.^ 


•STHRESHLEY  &  OBANNON  v.  THE  [•IGD 
UNITED  STATES. 

A  cdUector  of  the  revenue  of  the  United  States* 
after  removal  from  office,  has  no  autboritv  to  col- 
lect the  duties  outstanding  at  the  time  of  his  re- 
moval, and  which  had  accrued  while  he  remained  in 
office,  but  this  power  and  duty  devolves  upon  his 
successor. 

THIS  was  an  action  of  debt,  brought  by  the 
United  States  in  the  district  court  of  Ken- 
tucky district  for  the  penalty  of  an  ofBcial  bond 
given  by  Sthreshley,  with  Obannon  as  his  sure- 
ty, dated  the  13th  of  September,  1796,  the  con- 
ation of  which  wasj  "that  whereas  the  said 
Thomas  Sthreshley  is  appointed  under  the  acts 
of  Congress  laying  duties  upon  spirite  distilled 
within  the  United  States,  and  upon  stills,  a 
collector  of  the  revenue  which  shall  or  may 
arise,  by  virtue  of  the  several  acte  of  Congress; 
to  be  computed  from  the  first  day  of  July,  179(lC 
and  to  continue  imtil  revoked  by  the  supervisor 
within  the  counties  of  Fayette  and  Clarke,  be- 
ing the  first  division  of  tiie  first  survey  of  the 
district  of  Ohio. 

"Now  if  the  said  Thomas  Sthreshlev,  his 
heirs,  executors  or  administrators,  shall  well 
and  truly  superintend  the  seversd  distilleries 
and  stills,  and  collect  all  other  duties  by  law 
required  of  him,  as  mentioned  in  his  said  com- 
mission, in  his  division;  shall  do  and  perform 
all  the  several  duties  whidi  by  law  is  or  shall 
be  required  to  be  done  at  or  within  the  same; 
shall  collect  the  duties  arising  £hereon  accord- 
ing to  law,  and  duly  account  for  and  pay  the 
same  to  the  supervisor  of  the  said  district,  or 
some  other  officer  of  the  United  States  duly 
authorized;  then  this  obligation  to  be  void,  or 
else  to  remain  in  full  force  and  virtue." 

The  defendants  pleaded,  1st.  General  per- 
formance; and,  2d.  That  the  appointment  of 
Sthreshley  was  revoked  on  the  Ist  of  July,  1797, 
and  that  he  faithfully  executed  and  discharged 
all  the  duties  of  his  said  office  according  to  law, 
accruing  from  the  said  first  day  of  July,  1796, 
until  the  first  day  of  July,  1797,  inclusive,  and 
all  things  relative  thereto. 

The  breach,  assigned  in  the  replication,  was, 
that  Sthreshley  "did  not  well  and  truly  ac- 
count for  and  pay  •to  the  supervisor  of  ["ITO 
the  district  in  his  said  obligation  mentioned,  or 
to  any  other  officer  of  the  United  States  duly  au- 


1. — An  act  of  Coofn'ess  was  passed  at  the  sesston 
1806-1807.  to  amend  the  law  In  this  respect. 
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thorized  to  receive  the  same,  the  several  duties 
arising  and  accruing  within  his  said  division 
during  his  continuance  in  office,  under  the  laws 
of  <^e  United  States  and  his  said  commission, 
and  which,  hy  virtue  of  the  said  obli^tion  and 
commission,  the  said  laws  of  the  United  States 
did  require  him  to  account  for  and  pay  over; 
but  hath  failed  therein  and  is  in  arrear  to  the 
said  United  States  in  the  sum  of  two  thousand 
one  hundred  and  seventy-one  dollars  and  twen- 
ty-nine cents,  and  three-fonrths  of  a  cent;"  up- 
on which  breach  an  issue  was  tendered  and 
joined;  upon  the  trial  whereof  a  bill  of  excep- 
tions was  taken  by  the  defendants  to  the  refusal 
of  the  court  to  admit  evidence  that  at  the  time 
of  the  revocation  of  his  commission,  there  were 
outstanding  and  uncollected  by  him  duties  to 
the  amount  of  2,285  dollars  and  83  cents  which 
had  accrued  during  his  continuance  in  office, 
and  which  constituted  part  of  the  account 
charged  against  him,  and  for  the  balance  where- 
of the  present  suit  was  brought;  and  that  the 
defendant  had  delivered  over  to  his  successor 
in  office  true  accounts  of  the  said  outstanding 
duties,  for  collection. 

This  evidence  was  rejected  under  the  opin- 
ion that  the  defendant,  although  his  commis- 
sion was  revoked,  had  authority,  and  was  in 
law  bound,  to  collect  all  the  outstanding  duties 
which  had  accrued  during  his  continuance  in 
office. 

The  verdict  and  judgment  in  the  court  below, 
being  in  favor  of  the  United  States,  the  defend- 
ants brought  their  writ  of  error. 

H.  Marshall,  for  the  plaintiffs  in  error,  sug- 
l^ested  a  doubt  whether  the  bond  was  not  void, 
inasmuch  as  there  was  no  law  of  the  United 
States  which  authorized  the  supervisor  te  de- 
mand it,  or  required  the  officer  to  give  it. 

JoHNi^N,  J,  How  can  that  question  arise 
upon  the  plea  of  performance? 

H.  Marshall.  If  the  bond  is  tetally  void,  it 
will  not  support  a  judgment  imder  any  form  of 
pleading.  He  did  not,  however,  mean  to  press 
the  objection. 

171*]  *The  principal  question,  viz.,  whether 
the  power  of  the  officer  to  collect  the  outstand- 
ing duties  which  had  accrued  while  he  was  in 
office,  ceased  with  his  removal,  was  submitted 
without  argument. 

Rodney  (Attorney  General)  referred  the 
court  to  the  laws  of  the  United  States,  vol.  1, 
p.  304,  s.  6,  6,  16;  vol.  2,  p.  82;  vol.  3,  p.  80, 
421;  and  vol.  4,  p.  191. 

February  28.  Mabshaix,  C%.  J.,  delivered 
the  unanimous  opinion  of  the  Court,  that  the 
power  of  the  officer  to  collect  the  outstanding 
duties  ceased  upon  his  removal  from  office,  and 
devolved  upon  his  successor.  A  contrary  con- 
struction would  be  extremely  injurious  te  the 
revenues  of  the  United  States,  and  could  not 
have  been  intended  by  the  legislature. 

The  officer  can  only  be  liable  to  pay  over  the 
money  he  has  collected,  unless  he  is  charged 
with  a  neglect  of  duty  in  not  collecting. 

In  the  present  case  the  breach  assigned  is  for 
not  paying,  and  no  breach  is  assigned  in  not 
eollecting,  the  duties.  The  bill  of  exceptions 
•hows  tmit  the  defendant  Sthreshley  had  paid 
over  and  accounted  for  all  the  duties  he  had 
collected. 

JudgmmU  reversed. 
Gnnsh  4. 
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JAMES  CURRIE. 

Loose  and  vague  expressions  In  an  entry  of  land 
In  Kentucky,  may  be  rendered  sufficiently  certain, 
bv  the  reference  to  natural  objects  mentioned  in 
the  entry,  and  by  comparing  the  courses  and  dis- 
tances  of  the  lines  with  those  natural  objects. 

ERROR  to  the  district  court  of  Kentucky,  in 
a  suit  in  chancery  in  which  the  plaintiffs  in 
error  were  the  original  complainants.  The  bill 
complained  that  the  defendant  had  obtained  an 
elder  patent  for  land  covered  by  the  complain- 
ante'  elder  entry,  and  prayed  tiiat  the  defend- 
ant mi|^ht  be  compellea  to  convey  to  them  the 
le^l  title. 

The  only  question  was,  whether  the  entry, 
under  which  the  complainante  claim,  described 
the  land  with  sufficient  certainty.  It  was  in. 
these  words:  "Number  two  hundred  and  forty 
one,  Thomas  Marshall  enters  two  thousand 
acres  of  land  on  part  of  a  military  warrant, 
number  one  thousand  three  himdred  and  forty 
nine,  beginning  on  the  bank  of  Green  river  two 
himdred  poles  above  a  beech  tree  marked  D.  L. 
standing  on  the  bank  of  the  river,  a  few  poles 
below  the  mouth  of  a  branch,  and  a  small  dis- 
tance above  the  place  called  Glover's,  upon  the 
opposite  side  of  the  river,  thence  running  south 
seventy-nve  degrees  east^  one  thousand  poles, 
thence  north,  twenty-fige  degrees  west,  and  from 
the  beginning  up  the  meanders  of  the  river, 
and  binding  thereon  so  far  that  a  line  parallel 
to  the  first  shall  include  the  quantity.  En- 
tered August  the  sixth,  one  tnousand  seven 
hundred  and  eishty-four. 

The  material  facts  foimd  by  the  jury,  accord- 
ing to  the  practice  of  Kentucky,  were,  that  the 
complainante'  entry  was  made  on  the  6th  of 
August,  1784,  and  the  defendant's  on  the  day 
following,  lliat  the  defendant's  patent  bears 
date  on  the  14th  of  June,  1787,  and  the  com- 
plainante' patent  on  the  3d  of  June,  1796,  and 
that  both  patente  include  part  of  the  same  land. 
That  the  Green  river,  and  the  place  called 
Glover's,  were  notorious  by  those  names  before, 
and  at  the  time  of  the  complainante'  entry. 
That  the  watercourse  delineated  on  the  plat, 
by  the  name  of  Big  branch,  is  a  branch  running 
*into  Green  river,  596  poles  above  the  [*173 
place  called  Glover's,  and  on  the  opposite  side 
of  the  river,  and  existed  at  the  time  of  the 
entry.  That  the  beech  tree  represented  in  the 
plat,  stends  on  the  bank  of  Green  river,  18  poles 
below  the  mouth  of  the  Big  branch,  ''and  is  a 
very  conspicuous  tree;  and  that  the  letters  D. 
L.  were  marked  at  or  near  said  tree,  upon  a 
beech,  about  November  or  December,  one  thous- 
and seven  hundred  and  eighty-three;"  that  the. 
beginning  corner  of  the  complainante'  survey 
is  on  the  bank  of  Green  river,  200  poles  next 
above  the  said  beech  tree,  marked  on  the  plat. 
That  two  other  watercourses  empty  into  the 
Green  river;  one  called  Clover  Lick  creek,  be- 
low the  Big  branch  and  near  to  Glover's;  the 
other  called  Embro's  Spring  branch,  above  the 
Big  branch ;  both  of  which  are  laid  down  on  the 
connected  plat.  The  jurv  also  found  that  there 
is  a  small  branch  or  drain  about  250  yards 
long,  running  all  the  year,  between  Clover  Lick 
creek  and  the  lower  line  of  the  plaintiffs'  sur« 
vey,  besides  those  represented  on  the  plat.  That 
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beech  bounds  all  along  the  bank  of  Green  river, 
opposite  to  Glover's  Station,  and  for  a  consid- 
erable distance  below  and  above,  except  imme- 
diately above  and  below  the  mouth  of  the  small 
branch  or  drain,  and  that  there  was  no  proof 
that  there  was  any  beech  tree  marked  D.  L. 
standing  on  the  6th  of  August,  1784,  (the  date 
of  the  complainant's  entry,)  upon  the  bank 
of  Gre^i  river  a  few  poles  below  the  mouth 
of  a  branch,  as  described  in  the  complainants' 
entry. 

For  the  plaintiffs  in  error,  H.  Marshall  con- 
tended, that  the  entry  was  sufficiently  definite 
in  its  description  of  the  location,  within  the 
meaning  of  the  act  of  Virginia. 

The  Green  river  and  Glover's  were  objects 
notorious,  and  respecting  which  there  is  no  dis- 

eute.  The  branch  referred  to  in  the  ent^,  as 
eing  a  small  distance  above  Glover's,  is  foimd 
at  the  distance  of  596  poles,  which  was  a  rea- 
sonable distance,  accoroing  to  the  decisions  in 
the  cases  of  Johnson  v,  Naul,  Craig  v,  U'Crak- 
en,  and  Moore  v.  Watkyna,  in  Sneed's  Reports, 
pages  390,  393,  397,  404,  405. 
174*]  *It  is  contended,  that  it  does  not  ap- 
pear that  the  letters  D.  L.  were  on  the  tree  on 
the  6th  of  August,  1784.  But  the  jury  have 
found  that  those  letters  were  marked  on  a 
beech,  at  or  near  the  tree  in  question,  in  De- 
oember,  1783,  from  whence  a  presumption 
ari»es  that  they  remained  on  the  tree  imtu  the 
6th  of  August  following,  unlett.9  the  contrary 
be  shown.  For  although  the  jury  have  foimd 
that  there  was  no  proof  of  their  beincf  on  the 
tree,  on  the  6th  of  August,  yet  they  nave  not 
found  that  they  were  not,  nor  have  they  foimd 
any  fact  to  rebut  the  presumption  arising  from 
the  existence'  of  the  letters  a  few  months  before. 
The  jury  must  have  meant  to  say  that  there 
was  no  positive  and  conclusive  proof,  other- 
wise their  last  finding  contradicts  their  first 
finding,  for  the  presimiption  arising  from  the 
actual  existence  of  the  letters,  is  proof  until 
that  presumption  be  removed. 

"At,  ox  near,"  means  at,  imless  the  contrary 
is  shown.    Sneed,  120,  Croto  v.  Bannon, 

But  if  the  letters  were  not  on  the  tree,  there 
is  still  sufficient  certainty  in  the  location. 
Green  river  and  Glover's  are  admitted  to  be  cer- 
tain, but  it  is  said  the  branch  is  uncertain,  in- 
asmuch as  there  are  two  other  branches  falling 
into  Green  river,  not  far  from  Glover's.  But 
Clover  Lick  creek  is  out  of  the  question,  be- 
cause the  course  of  the  river  at  that  place  will 
not  answer  to  the  calls  of  the  entry.  Embro's 
Spring  brandi  is  further  from  Glover's  than 
the  Big  branch,  and  the  nearest  branch  which 
will  satisfy  the  location  ought  to  be  taken. 
The  small  branch  or  drain  mentioned  by  the 
jury,  is  not  located  on  the  plat,  and  therefore 
we  cannot  say  where  it  ought  to  be  placed. 
But  the  jury  have  found  that  beech  trees  do 
not  aboimd  immediately  above  and  below  it, 
and,  therefore,  it  is  not  probable  that  that  was 
the  branch  referred  to  by  the  entry. 

The  courts  in  Kentucky  have  always  endeav- 
ored to  sustain  an  entry,  if  by  reasonable  con- 
struction it  be  possible.  For  this  purpose  they 
will  reject  an  absurd  or  superfluous  call,  they 
will  supply  a  word,  they  will  consider  a  call 
not  proved  as  expunged,  and  aicnough  there  are 
more  allegations  than  are  proved,  yet  if  enough 
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is  proved  to  render  the  enti;^  sufficiently  OH^ 
tain,  the  court  will  support  it. 

*To  support  these  positions,  he  cited  [*175 
the  cases  of  Consella  v.  Brisoovo,  Kenten  v, 
M'Connel,  and  Pawling  v,  Merewether,  from 
Hughes's  Reports,  p.  15,  16,  45, 169,  and  Oaither 
V.  Tilford,  Morgan  v.  Robinson,  Bradford  v.  Al- 
len, Craig  v.  Jonea,  Craig  v,  M'Craken,  and 
Brown  v,  Johnaon,  from  Sneed's  Rep.  p.  184, 
278,  101,  331,  54,  52,  60. 

H.  Clay,  for  the  defendant  in  error,  contend- 
ed, that  the  beginning  of  the  location  was  un- 
certain, and  therefore  that  the  whole  entry  was 
void.  It  does  not  appear  that  the  letters  D.  K 
ever  were  marked  on  the  tree,  nor  thai  they 
existed  on  any  tree  at  the  time  of  the  entry. 
The  whole  language  of  the  entry  is  uncertain. 
"A  few  poles,"  "a  small  distance,"  "a  branch," 
are  expressions  too  vague  to  support  ^  entry. 

What  is  uncertain  in  point  of  fact,  is  not  a 
subject  of  construction  by  the  court.  To  sup- 
port the  complainants'  entry,  the  court  is  now 
called  upon  not  to  give  a  construction  of  law  *■ » 
the  words  of  the  entry,  but  to  make  a  new  entr 
in  point  of  fact. 

identity,  notoriety,  natural  objects,  are  nil 
wanting. 

February  28.  Johnson,  J.,  delivered  the 
opinion  of  the  court. 

In  the  argum^it  of  counsel  in  this  case,  ttte 
only  point  which  has  been  thought  necessary  to 
dwell  upon,  is  the  legal  certainly  of  the  com- 
plainants' entry.  Pursuing  the  principle  that 
a  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  his 
adversary  s,  the  defendant  has  not  entered  into 
any  discussion  relative  to  the  sufficient^  of  his 
claim  to  the  land  in  question.  The  circum- 
stances constituting  what  in  the  courts  of  Ken- 
tucky are  denominated  the  calls  of  the  com- 
plainants' entry,  are,  Glover's  Station,  Green 
river,  a  marked  tree  on  the  bank  of  the  river, 
and  a  branch  emptying  itself  into  the  river. 
The  two  former  are  notorious,  and  the  inquiry 
is,  can  the  others  be  sufficiently  ascertained  with 
relation  to  them  T  We  are  of  opinion  that  they 
can.  The  only  objection  that  can  be  made  to 
the  'identity  of  the  tree  and  branch  [*176 
with  relation  to  which  the  complainants  have 
made  their  survey,  and  the  actual  distance  of 
those  objects  above  Glover's  Station,  the  un- 
certainty attendant  upon  calling  for  a  tree  of 
which  a  large  number  grow  along  the  banks 
of  the  river,  and  the  existence  of  another 
stream  emptying  itself  into  the  same  river 
nearer  to  Glover's  Station,  and  which  it  is  con- 
tended will  answer  the  call. 

These  difficulties,  we  are  of  opinion,  are  all 
removed  by  considering  the  courses  called  for 
by  the  complainants  with  relation  to  the  courses 
of  the  river. 

Above  Glover's  Station,  and  until  you  reach 
the  bend  of  the  river  above  which  the  com- 
plainants' entry  is  surv^ed,  the  course  of  the 
river  is  east  and  west.  It  there  assumes  a  dif- 
ferent direction,  and  its  course  is  north  and 
south.  By  surveying  the  entry  at  the  point 
where  the  complainants  have  located  their 
land,  it  assumes  a  shape  adapted  to  the  course 
of  the  river.  At  any  point  below  where  it  is 
situated,  and  until  you  reach  the  place  called 
Glover's  Station,  it  is  impossible  that  it  can  be 
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located.  This  circumstance  is  sufficient,  in  our 
opinion,  to  establish  the  branch  which  was 
called  for,  as  it  is  the  first  you  meet  with 
above  tiie  bend;  and  when  that  is  ascertained, 
there  is  no  loneer  any  difficulty  in  locating  the 
complainants'  land. 

The  jury  find  that  the  tree  called  for  is  very 
conspicuous,  and  that  previous  to  the  date  of 
the  complainants'  entry  a  tree  very  near  the 
spot  where  that  is  situated  was  marked  D.  L. 
Although  a  tree  of  a  particular  species,  at  a 
distance  not  precisely  limited,  may  be  uncertain 
ivhere  that  tree  abounds,  the  impression  of  a 
certain  mark  upon  such  a  tree  is  a  sufficient 
identification,  when  accompanied  with  the  other 
circumstances  of  this  case,  which  might  l|ave 
been  resorted  to  by  a  subsequent  locator  to 
prove  the  identity  of  this  tree. 

In  giving  this  opinion  the  court  is  not  unin- 
fluenced by  an  anxiety  to  save  the  early  estates 
acquired  in  that  country.  Such  was  the  laxity 
of  the  rules  upon  which  the  rights  of  individ- 
tials  depended  under  the  land  laws  of  Virginia, 
177*]  *that  this  court  feels  a  strong  sense  of 
the  necessity  of  liberality  in  deciding  upon  the 
validity  of  entries. 

The  court,  therefore,  reverses  the  decree  of 
the  district  court,  and  decrees  a  conveyance,  to 
be  executed  by  the  defendant  to  the  complain- 
ants, of  that  part  of  the  land  contained  in  his 
patent  which  is  included  in  the  complainants' 
survey,  and  that  each  party  pay  tii^ir  own 
costs. 

Decree  reversed. 


VIERS  and  WIFE  v.  MONTGOMERY. 

A  court  of  equity  will  not  Interfere  between  a 
donee  of  land  by  deed,  and  a  devisee  under  a  will 
of  the  donor,  in  a  case  where  there  Is  no  fraud. 

ERROR  to  the  district  court  of  Kentucky,  in 
a  suit  in  chancery  brought  originally  by 
Montgomery  against  W.  M.  Viers  and  Patsy 
his  wife,  late  Patsy  Henly,  to  compel  the  lat- 
ter to  convey  to  the  former  the  legal  estate  in 
certain  lands  in  Kentucky,  which  one  Eben- 
ezer  Brooks,  since  deceased,  conveyed,  by 
deeds  dated  the  10th  of  November,  1791,  to  the 
defendant's  wife,  while  a  widow,  and  which 
Brooks,  by  his  last  will,  devised  to  the  com- 
plainant Montgomery.  The  bill  charged  that 
the  only  consideration  of  the  deeds  from  Brooks 
to  Patsv  Henly  was,  that  she  should  "take  him 
as  her  husband,"  which  she  refused  to  do,  but 
inter-married  with  the  defendant,  W.  M.  Viers. 
It  did  not  aver  that  the  ccmiplttinant  was  of  kin 
to  the  deceased,  or  that  he  had  any  equitable 
claim  other  than  as  a  devisee.  Nor  did  it 
charge  the  defendant  Patsy  with  any  promise 
of  marriage,  or  any  breach  of  such  a  promise, 
nor  with  fraud  in  obtaining  the  deeds.  The 
will  of  Brooks,  referred  to  in  the  bill,  calls  the 
complainant  his  friend  and  cousin.  The  deeds 
were  of  bargain  and  sale  in  fee,  and  purported 
to  be  in  consideration  of  1,100L  Virginia  cur- 
rency, and  contained  a  warranty  against 
Brooks,  and  all  claiming  imder  him. 
178*]  *The  answer  of  the  defendants  denied 
that  the  consideration  of  the  deeds  was  as  stat- 
ed in  the  bill,  and  avers  that  the  defendant 
Patey,  although  solicited,  always  refused  to 
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make  any  promise  of  marriage  to  the  deceased; 
that  he  often  pressed  her  to  accept  his  land, 
which  she  for  some  time  declined;  that  he  de- 
clared he  did  not  expect  any  consideration,  but 
wished  her  to  receive  it  as  a  gift,  and  that  he 
did  not  expect  she  would  marry  him. 

It  alleged  that  Brooks  had  boarded  in  her 
house  some  months,  where  he  had  been  kindly 
and  hospitably  treated,  without  any  charge  be- 
ing made  against  him,  and  suggested  that  this, 
together  with  the  affection  whidi  he  entertained 
for  her,  but  which  she  alwavs  discountenanced, 
were  his  motives  for  giving  her  the  land.  That 
she  at  last,  by  the  advice  of  her  friends,  ac- 
cepted it,  and  that  when  he  had  executed  the 
d^s  he  voluntarily  declared  himself  tp  be  fully 
satisfied,  in  the  presence  of  the  subscribing 
witnesses. 

The  facts  found  by  the  jury  were,  that  the 
'defendant  Patsy,  by  her  conduct  to  the  de- 
ceased, induced  him  to  suppose  that  she  would 
marry  him,  and  that  this  encouragement  or  in- 
ducement was  the  only  consideration  she  gave 
for  the  land,  except  his  boarding;  but  that  she 
never  made  him  any  promise  of  marriage. 
That  he  had  ureed  her  to  accept  the  land  be- 
fore she  agreed  to  take  it,  and  had  dedared  to 
her  that  he  did  not  expect  to  receive  any  con- 
sideration from  her,  but  wished  her  to  accept 
it  as  a  gift;  and  that  at  the  time  he  executed 
the  deeds,  he  declared  he  did  not  expect  that 
she  would  marry  him.  That  she  was  advised 
by  her  friends  to  take  the  land  before  she 
a^^reed  to  accept  it;  and  that,  after  the  execu- 
ti(m  of  the  deeds,  she  offered  to  return  to  him 
the  land,  but  he  would  not  receive  it. 

That  Brooks  boarded  in  her  house,  and  never 
rpaid  her  anything  therefor,  except  the  land. 
The  jury  also  found  the  will  of  the  deceased, 
and  the  devise  to  the  complainant. 

The  decree  of  the  court  below,  upon  argu- 
ment, was  that  the  defendante  should  convey 
the  land  to  the  complainant,  and  that  the  com- 
plainant should  pay  the  defendante  the  amount 
Off  Brooks's  boaro,  and  the  taxes  which  had  been 
paid  by  the  defendants,  with  interest. 

•Which  decree  was,  by  this  court,  ['ITO 
without  argument,  reversed,  and  the  oomplain- 
ant's  bill  dismissed,  with  ooste. 

Decree  reversed. 


DIOGS  and  KEITH  v.  WOLCOTT. 

A  court  of  the  United  States  cannot  enjoin  pro- 
ceedings In  a  state  court. 

THIS  was  an  appeal  from  a  decree  of  the 
circuit  court  for  the  district  of  Ck>nnecti- 
cut,  in  a  suit  in  chancery. 

The  appellante,  Diggs  &  Keith,  had  com- 
menced a  suit  at  law  against  Alexander  Wol- 
cott,  the  appellee,  in  the  county  court  for  the 
county  of  Middlesex,  in  the  stete  of  Connecti- 
cut, upon  two  promissory  notes  given  by  Wol- 
cott  to  one  Richard  Matthews,  for  the  purchase 
of  lands  in  Virginia,  and  by  him  indorsed  to 
the  appellante;  whereupon  Wolcott  filed  a  bill 
in  chancery  in  the  Superior  Court  of  the  stete, 
against  the  appellante  Diggs  &  Keith,  and  also 

NoTB. — Itnfoimtng  proeeed4no»  In  simU  ooun9-^ 
see  note^  16CaA.M>:27CC.  A.676;68C 
a  A.  487. 
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against  Robert  Yonnff  and  Richard  Maithews, 
praying  that  Diggs  &  jBLeith  might  be  compelled 
to  give  up  the  two  notes  to  be  cancelled,  or  be 
perpetually  enjoined  from  proceeding  at  law 
for  the  recovery  thereof,  &c. 

This  Biut  in  chancery  was  removed  hj  the 
appellants  from  the  state  court  into  the  circuit 
court  of  the  United  States  for  the  district  of 
Connecticut,  where  it  was  decreed  that  Diggs 
ft  Keith  should,  on  or  before  a  certain  day,  de- 
liver the  notes  to  the  clerk  of  the  court,  and  in 
default  thereof  should  forfeit  and  pay  to  Wol- 
cott   1,600  dollars;  and  that  they  should  be 

?irpetually  enjoined,  &e,,  and  that  Robert 
ounff  should  repay  to  the  aopellee  the  amount 
of  principal  and  interest  which  the  latter  had 
paid  on  account  of  the  purchase  of  the  lands; 
and  that  the  appellee  should  deliver  up  to  the 
clerk  the  surveys  of  the  lands,  and  the  bond  of 
conveyance;  and  in  default  thereof  should  pay 
to  R.  Younff  the  sum  of  20,000  dollars. 
180*]  *TSe  case  was  argued  upon  its  merits 
by  C.  Lee  and  Swann,  for  the  appellants,  and 
by  P.  B.  K^,  for  the  appellee;  out  the  court 
heiiig  of  opinion  that  a  circuit  court  of  the  Unit- 
ed states  had  not  jurisdiction  to  enjoin  pro- 
ceedingfs  in  a  state  court. 
Reversed  the  decree. 


WOOD  V,  LIDK 

If  a  writ  of  error  be  served  before  the  return  day, 
it  may  be  returoed  after,  even  at  a  subsequent 
term ;  and  the  appearance  of  the  defendant  in  error 
waives  all  objection  to  the  irregularity  of  the  re- 
turn. The  service  of  a  writ  of  error  is  the  lodging 
a  copy  thereof  for  the  adverse  party  in  the  office 
of  the  clerk  of  the  court  where  the  judgment  was 
rendered. 

ERROR  to  the  circuit  court  for  the  district  of 
Georgia. 
The  writ  of  error  was  dated,  the  23d  of  De- 
cember, 1805,  and  returnable  to  February  term, 
1806 ;  the  citation  also  bore  the  same  date,  and 
commanded  the  defendant  in  error  to  appear  at 
the  same  term.  The  writ  of  error  was  filed  in 
the  clerk's  office  of  the  court  below  on  the 
same  23d  of  December.  The  judgment  below 
was  not  signed  until  the  4th  day  of  January, 
1806.  The  writ  of  error  was  not  returned  and 
filed  in  the  derk^i  office  of  the  Supreme  Court 
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until  the  18th  of  March,  1806,  after  the  eourt 
had  closed  its  session. 

P.  B.  Key,  for  the  plaintiff  in  error,  suggest- 
ed that  in  such  a  case  the  writ  of  error  ought 
to  be  dismissed  of  course. 

The  Court,  however,  inclined  to  be  of  a  eon- 
trarv  opinion,  but  informed  Key  that  they 
would  give  him  an  opportunity  to  riiow  tlie 
contrary. 

On  a  subsequent  day  he  contended  that  the 
writ  could  not  be  returned  at  any  other  term 
than  that  to  which  it  was  returnable,  and  to 
which  the  defendant  in  error  had  been  cited  t» 
appear.  After  the  expiration  of  the  term  it 
was  void.  The  execution  of  a  writ  of  error  Is 
the  sending  up  the  record  acoording  to  its 
command,  and  to  send  the  record  up  at  another 
term  is  no  executicm  of  the  writ. 

*He  relied  upon  the  case  of  Blair  v.  [*181 
MiUer,  in  this  court,  4  Dall.  21,  as  being  de- 
cisive. 

February  28.  The  Chief  Justice  etated  that 
there  had  been  some  difference  of  opinion 
among  the  judges,  which  arose  from  their  sot 
understanding  perfectly  the  facts  of  the  case. 

If  the  writ  of  error  had  been  served  when  it 
was  not  in  force,  (that  is,  after  its  return  day,) 
such  service  would  have  b^n  void.  But  if 
served  wnile  in  force,  a  return  afterwards  will 
be  good. 

The  service  of  a  writ  of  error  is  the  lodging 
a  copy  thereof  for  the  adverse  party  in  the 
office  of  the  clerk  of  the  court  where  the  ju4|- 
ment  was  rendered.  Laws  U.  S.  vol.  1,  p.  €3, 
8.  23. 

If  it  be  so  served  before  the  return  day,  the 
service  is  good. 

In  the  case  cited  from  4  Dall.  it  does  not 
appear  which  party  made  the  motion,  nor 
wnether  there  was  an  appearance  for  the  op- 
posite party. 

In  the  present  case,  the  writ  of  error  having 
been  served  when  in  full  force,  and  the  writ  of 
error  returned  although  not  at  the  first  term, 
the  appearance  of  the  defendant  in  error  has 
waived  all  objection  to  the  irregularity  of  the 
return. 

The  judgment  was  afprmed. 

Note. — ^No  notice  was  taken  of  the  fact  that 
the  writ  of  error  was  served  before  the  judg- 
ment below  was  aignad. 
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PTTZSIMMONS 

V, 

THE   NEWPORT   INSURANCE    COMPANY. 

Persisting  in  an  intention  to  enter  a  blockaded 
port  after  .warning,  is  not  attempting  to  ented  it 

QwBre,  wlieiher  a  foreign  sentence  of  condemna- 
tion be  concliisiye  evidence  in  an  action  against  the 
underwriters  7 

ERROR  to  the  circuit  court  of  the  district  of 
Rhode  Island,  in  an  action  upon  a  policy 
of    insurance    on   the   brig   John,    warranted 
American    property,    from    Charl^ton,    South 
Carolina,  to  Cadiz,  captured  by  a  British  ship 
of  war  on  the  16th  of  July,  1800,  carried  into 
Gibralter,  and  there  condemned  on  the  26th 
day  of  August  following.     The  cause  of  con- 
demnation, set  forth  in  the  sentence,  was,  that 
the  brig  was  "cleared  out  for  Cadiz,  a  port 
actually  blockaded,''  and  that  the  master  ''per- 
sisted m  his  intention  of  entering  that  port, 
idFter  warning  from  the  blockading  force  not 
to  do  so,  in  direct  breach  and  violation  of  the 
blockade  thereby  notified."    On  the  trial  in  the 
court  below,  the  jury  found  a  special  verdict, 
statinff,  among  other  things,  that  tiie  blockade 
of  Cadiz  was  not  known  at  Charleston  when 
the  John  sailed  from  thence,  and  that  the  first 
notice  the  master  had  was  from  the  blockading 
squadron,  who  brought  to  the  brig,  and  warned 
the  master  not  to  proceed  to,  nor  attempt  to 
enter,  the  port  of  Cadiz,  and  indorsed  his  reg- 
ister; but  the  master  had  no  notice  of  such  in- 
dorsement upon    his  register  until  after    the 
condemnation.    The  mate  and  some  of  the  sea- 
men were  taken  out,  and  a  prizemaster  and 
British  seamen  put  on  board.     She  was  de- 
186*]tained     by    the     'blockading    squadron 
from  the  16th  to  the  27th  of  July,  when  the 
master   was  ordered   on   board   the  admiral's 
ship,  and  told,    "We  have  thoughts  of  setting 
you  at  liberty,  and  in  case  we  do,  and  deliver 
you  your  vessel  and  papers,  what  course  will 
you  steer,  or  what  port  will  you  proceed  for?" 
To  which  the  master  answered,  that  in  case  he 
got  no  new  orders,  he  should  continue  te  steer 
by  his  old  ones.    The  admiral  then  said,  "That 
will  be,  I  suppose,  for  Cadiz."    To  which  the 
master  replied,  "Certeinly,  unless  I  have  new 
orders."    Upon  which  the  admiral  said,  "That 
is  sufficient;  I  shall  send  you  te  Gibralter  for 
adjudication."     Whereupon   the  brig,  without 
being  liberated,  was  sent  inte  Gibralter,  and 
con£mned  on  the  gprounds  steted  in  the  sen- 
tence.    The  libel  and  proceedings  in  the  vice- 
jidmlralty  are  foimd  by  the  special  verdict.  An 
Mpeal  waa  prayed  and  granted  from  the  vice- 
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admiralty  court,  but  it  does  not  appear  te  have 
been  prosecuted.  The  judgment  in  the  court 
below  was  for  the  original  defendante. 

This  cause  was  several  times  argued,  having 
been  pending  in  this  court  ever  since  the  year 
1803. 

It  was  now  argued  by  Dallas  and  C.  Lee,  for 
the  plaintiff  in  error,  and  by  Rawle,  for  the 
defendants. 

Argument  for  the  plaintiff  in  error. 

1.  The  plaintiff  is  entitled  in  the  present  ac- 
tion te  support  his  claim  by  the  truth  of  the 
case,  in  opposition  te  the  faJs^ood  of  the  sen- 
tence. 

2.  The  cause  expressly  assigned  for  con- 
demning the  vessel  is  not  a  lawful  cause  of 
condemnation,  tested  by  the  law  of  nations,  or 
by  the  treaty  between  this  country  and  Great 
Britain. 

I.  The  question  of  conclusiveness  of  a  for- 
eign sentence  of  a  court  of  admiralty,  in  a  case 
of  insurance,  has  never  yet  been  settled  in  this 
court.    It  is  res  Integra. 

In  a  question  of  principle,  and  where  this 
court  is  bound  by  no  authoril^  or  precedent,  it 
will  take  the  path  which  leads  te  justice. 

*lst.  How  does  it  stand  upon  general  [*187 
principles? 

By  what  principle  are  we  bound  te  enforce  a 
foreign  judgment?  Not  that  of  comity  and 
reciprocity;  for  that  would  often  be  te  sanction 
gross  error  and  palpable  injustice;  but  upon 
the  principle  of  public  policy  and  convenience, 
and  this  can  extend  no  further  than  is  neces- 
sary te  quiet  the  title  te  the  thing  acquired 
under  such  a  sentence.  So  far  as  the  title  to 
the  thing  iteelf  is  concerned,  a  foreign  sentence 
must  be  considered  as  conclusive,  but  no  fur- 
ther. A  foreign  municipal  judgment,  when 
brought  inte  our  courte  te  be  enforced,  is  only 
prima  facie  evidence;  but  when  set  ud  as  a  de- 
fense it  is  conclusive,  because  it  is  the  decision 
of  that  tribunal  te  which  the  plaintiff  has 
chosen  te  resort.  It  is,  therefore,  conclnsive 
against  him,  but  not  in  his  favor. 

Judgments  upon  attechmente,  which  change 
the  property  of  the  thing  atteched,  are  conclu- 
sive as  te  the  title  of  the  thing,  but  not  as  to 
the  question  of  debt  between  the  principal 
creditor  and  debtor. 

Why  should  a  sentence  of  condemnation  as 
prize  be  conclusive  in  a  suit  for  indemnity 
against  capture?  Public  policy  is  not  concern- 
ed in  the  question  whether  the  insurer  or  the 
insured  should  bear  the  loss. 

The  underwriter  promises  indemnity  against 
capture  and  ite  effecte,  if  the  property  be  neu- 
tral. The  assured  warrants  the  neutrality,  buS 
not  the  acquittel  in  a  foreign  prize  court.  He 
is  bound  te  sue,  labor  and  travel  for  the  benefit 
of  the  imderwriter  in  this  case  as  well  as  in 
others.    But  the  loss  by  capture  and  oon<^<>ni. 
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nation  is  the  very  peril  insured  against;  and 
all  the  assured  is  bound  to  do,  is  to  prove  that 
his  property  was  really  neutral;  he  does  not 
take  upon  himself  the  risk  of  the  injustice  of 
foreign  courts,  any  more  than  the  injustice  of 
any  other  department  of  a  foreign  ffovemment. 
What  is  it  but  the  injustice  of  belligerent  na- 
tions whidi  makes  a  difference  between  a  war 
risk  and  a  peace  risk  ui>on  neutral  property? 
And  what  consolation  is  it  to  the  insured  that 
his  property  is  lost  by  the  injustice  of  a  court, 
rather  than  by  that  of  the  executive  power? 
All  that  is  required  of  him  is  good  faith;  he 
188*]  does  not  'answer  for  the  good  faith  of  a 
foreign  tribunal;  a  tribimal,  too,  whose  decis- 
ions are  professedly  not  foimded  upon  the 
principles  of  abstract  right,  but  upon  the  will 
of  the  sovereign. 

The  capture  alone  gives  the  right  to  abandon, 
and,  consequently,  to  recover  for  a  total  loss. 
The  subsequent  claim  and  litigation  is,  in 
truth,  by  and  for  the  benefit  of  the  underwriter. 
The  assured  is  only  boimd  to  prove  the  neutral- 
ity in  the  suit  between  the  linderwriter  and 
hikself. 

The  doctrine  that  all  the  world  are  parties  to 
a  suit  upon  a  question  of  prize  is  a  mere  fiction, 
and  is  never  applied  to  any  question  but  that 
of  the  title  to  the  thing  itself. 

2d.  How  does  the  principal  stand  upon  prec- 
edents of  other  nations? 

Upon  a  question  of  general  law,  or  the  law 
of  nations,  we  are  not  to  look  to  the  practice 
of  one  nation  only.  We  are  as  much  bound  by 
the  precedents  of  France,  as  we  are  by  those  of 
England  since  our  revolution. 

In  France,  we  are  told  by  Emerigon,  the 
sentence  of  a  foreign  prize  court  is  not  con- 
clusive upon  collateral  cases.  It  only  protects 
the  title  to  the  property  acquired  under  it. 

In  England,  a  system  has  been  raised;  but 
like  an  inverted  cone,  it  rests  only  on  a  single 
point.  The  case  of  Hughes  t?.  Cornelius,  report- 
ed in  2  Shower,  232;  T.  Raym.  473,  and  »Skin. 
59,  is  the  only  basis  upon  which  the  fabric  is 
erected.  This  case  only  decides,  what  we  ad- 
mit, that  a  foreign  sentence  is  conclusive  as  to 
the  title  in  the  thing  itself.  This  is  the  only 
reported  case,  prior  to  the  revolution ;  and  thus 
the  question  remained  imtil  the  case  of  Ber- 
nardU  v,  Motteuw,  Doug.  676,  which  was  decided 
in  the  year  1781.  The  point  of  that  decision 
was,  that  a  sentence  of  condenmation  by  a  for- 
eign court  of  admiralty  was  not  conclusive  evi- 
dence of  a  breach  of  the  warranty  of  neutrality, 
if  the  sentence  does  not  appear  to  have  pro- 
189*]  ceeded  upon  that  ground.  •Park.  p. 
366,  has  ffiven  the  result  of  all  the  cases,  and 
deduces  this  general  doctrine. 

1.  '*That  wherever  the  ground  of  the  sen- 
tence is  manifest,  and  it  appears  to  have  pro- 
ceeded expressly  upon  the  point  in  issue  be- 
tween the  parties;"  or 

2.  "Wherever  the  sentence  is  general,  and 
no  special  ground  is  stated,  there  it  thaU  be 
conclusive  and  bindinff,  and  the  court  here  will 
not  take  upon  themsdves,  in  a  oollateral  way, 
to  review  the  proceedings  of  a  forum  having 
oompetent  jurisdiction  of  the  subject  matter.^ 

3.  "But  if  the  sentence  be  eo  ambiguous  and 
doubtful  that  it  is  difficult  to  say  on  what 
ground  the  decision  turned;"  or, 

4.  "If  there  be  oolor  to  luppoee  that  the 
oourt  abroad  proceeded  upon  matter  not  xile- 
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vant  to  the  matter  in  issue,  there  evidence  wiH 
be  allowed  in  order  to  explain."   And, 

5.  "If  the  sentence,  upon  the  face  of  it,  b% 
manifestly  against  law  and  justice,  or  be  ocm- 
tradictory,  the  insured  shall  not  be  deprived  of 
his  indemnibr;  because,  to  use  the  words  of 
Mr.  Justice  Buller,  any  detention  by  particular 
ordinances  or  decrees,  which  contravene,  or  do 
not  form  a  part  of  the  law  of  nations,  is  a  riak 
within  a  policy  of  insurance." 

The  counsel  for  the  plaintiff  commented  at 
large  upon  the  cases  of  Salouoi  v,  Johnstm, 
Park.  362;  Lothian  v,  Henderson,  3  Bos.  &  PulL 
516;  Qeyer  v.  Aguilar,  7  T.  R.  681;  Qarrela  v. 
Kensington,  8  T.  R.  230;  Calvert  v.  Boinll,  7 
T.  R.  526;  Kindersly  v.  Chase,  in  the  cockpit* 
decided  by  Sir  W.  Grant,  Park,  363,  5th  ed. 
Mayne  v.  Walter,  Park,  363;  Pollard  v.  Bell,  8 
T.  R.  134;  Bird  v.  Appleton,  8  T.  R.  563;  Price 
V.  Bell,  1  East.  663 ;  Bearing  v.  Christie,  5  East, 
398;  Baring  v.  Clagett,  3  Bos.  &  Pull.  212,  and 
8  T.  R.  192,  Christie  v.  Secretan,  from  all  which 
they  drew  the  conclusion  that  according  to 
English  precedents,  which,  however,  they  de- 
nied to  be  authorities  in  this  court,  except  the 
*case  of  Hughes  v,  Cornelius,  a  foreign  [*190 
sentence  of  condemnation  is  not  conclusive  evi- 
dence of  the  want  of  neutral  character,  unless 
it  proceeds  upon  a  ground  warranted  by  the  law 
of  nations,  or  by  treaties  between  the  countries 
of  the  captor  and  the  captured. 

3d.  As  to  domestic  precedents,  they  are  not 
decisive.  In  New  York  the  law  is  finally 
settled  against  the  conclusiveness.  1  N.  Y. 
Cases  in  Error,  7 ;  2  N.  Y.  Cases  in  Error,  217 ; 
3  N.  Y.  T.  R.  213,  240.  But  in  the  supreme 
court  of  Pennsylvania  the  question  is  still  sub 
judioe,  as  it  is  in  most  of  the  other  states. 

II.  The  cause  expressly  assigned  for  con- 
denmation is  not  a  lawful  cause,  either  under 
the  law  of  nations,  or  the  treaty  between  this 
coimtry  and  Great  Britain. 

The  capture  itself  was  a  total  loss,  and  gave 
the  right  to  abandon.  At  the  time  of  abandon- 
ment there  was  no  restitution. 

The  sentence  is  not  a  decree  of  enemy  prop- 
erty, nor  generally  as  lawful  prize,  but  it  is  a 
condemnation  on  special  grounds.  1.  That 
she  was  cleared  out  for  Ca£z,  a  port  actually 
blockaded;  2.  That  the  master  persisted  in  his 
intention  of  entering  that  port,  after  warning 
from  the  blockading  force  not  to  do  so,  in  direct 
breach  and  violation  of  the  blockade. 

It  is  not  stated  that  the  blockade  was  known 
at  the  time  of  her  sailing,  nor  that  any  attempt 
was  made  to  enter  Cadiz  after  notice.  The 
special  verdict  finds  that  the  blockade  did  not 
exist  at  the  time  of  her  sailing;  and  that  after 
being  verbally  notified  of  the  blockade,  the 
vessel  was  at  no  time  at  liberty,  so  that  she 
could  have  attempted  to  enter  the  port.  That 
although  the  register  was  indors^  yet  the 
master  had  no  Imowledge  of  it  until  aiter  his 
arrival  at  Gibraltar. 

The  offense  charged  is  persisting  in  an  inten* 
tion  to  do  what  he  had  no  power  to  do.  This 
intention  is  inferred  from  the  conversation  be- 
tween the  master  and  the  admiral,  whidi  is  de- 
tailed in  the  special  verdict,  and  which,  on  the 
part  of  the  latter,  was  insidious,  and  calculated 
to  *entrap.  From  the  effect'  of  sudi  [*191 
oonversationB  it  was  the  duty  of  the  court  to 
protect  the  master*    1  Rob.  7,  The  if  eroiiruit. 
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The  answer  of  the  master  was  honest,  simple 
and  proper ;  "that  in  case  he  got  no  new  orders, 
he  should  sweer  by  his  old  ones.''  This  was  no 
more  than  his  duty.  Those  new  orders,  if  given 
by  the  admiral,  would  have  been  obeyed,  and 
would  have  justified  the  master  in  his  deviation. 

But  even  an  intention  to  violate  a  blockade, 
unless  followed  by  some  act,  such  as  sailing 
with  that  intent,  &c.,  is  no  cause  of  condemna- 
tion under  the  law  of  nations.  Maley  v.  Shat- 
tuck,  ante,  vol.  3,  p.  488;  The  Betsey,  1  Rob. 
280;  The  Spea  and  Irene,  5  Rob.  76;  The  Shep- 
herdess, 5  Rob.  235;  Vattel,  p.  3,  s.  117;  T^ 
Vroto  Judith,  1  Rob.  128;  The  Columbia,  1  Rob. 
130;  The  Vroto  Johanna,  2  Rob.  91;  The  Nep- 
tunus,  2  Rob.  92,  95,  96;  The  Appollo,  5  Rob. 
256 ;  The  Columbia,  1  N.  Y.  Cases  in  Error,  7 ; 
1  Rob.  130;  3  N.  Y.  T.  R.  226. 
^  If  the  intention  be  not  a  cause  of  condemna- 
tion under  tae  law  of  nations,  much  less  is  it 
under  the  British  treaty,  article  18,  (Laws  U.  S. 
vol.  2,  p.  484,)  the  words  of  which  are,  "And 
whereas  it  frequently  happens  that  vessels  sail 
for  a  port  or  place  belonging  to  an  enemy,  with- 
out knowing  that  the  same  is  either  besieged, 
blockaded  or  invested;  it  is  agreed  that  every 
vessel  so  circumstanced  may  be  turned  away 
from  such  port  or  place;  but  she  shall  not  be  de- 
tained, nor  her  cargo,  if  not  contraband,  be 
confiscated,  unless,  after  notice,  she  shall  again 
attempt  to  enter;  but  she  shall  be  permitted  to 
gp  to  any  other  port  or  place  she -may  think 
proper.** 

If  condemned  without  an  attempt,  the  sen- 
tence of  condemnation  is  not  warranted  by  the 
treaty,  and,  therefore,  does  not  falsify  the  war- 
ranty of  neutrality.  8  T.  R.  434,  PoWard  v. 
Bell;  8  T.  R.  562,  Bird  v.  Appleton;  1  East, 
663,  Price  v.  Bell;  6  East,  398,  Baring  v.  Chris- 
tie, 1  N.  Y.  Cases  in  Error,  7 ;  3  N.  Y.  T.  R.  226. 

Argument  for  the  defendants  in  error. 

This  court  can  only  decide  what  the  law  is, 
not  what  it  ought  to  be. 
102*]     *We  contend  for  three  points. 

1.  That  the  vessel  was  justly  condemned  lor 
attempting  to  break  the  blockade. 

2.  That  the  sentence  is  conclusive  evidence 
of  the  fact. 

3.  That  the  condemnation  was  the  conse- 
quence of  the  improper  act  of  the  master,  for 
which  the  underwriters  are  not  liable. 

1.  The  first  point  is  not  denied,  if  the  fact  be 
that  there  was  an  attempt  to  break  the  block- 
ade.* 

A  verbal  notice  to  the  master  was  as  good  as 
if  it  had  been  in  writing,  because  he  could  him- 
self see  that  a  blockade  de  facto  existed. 

An  attempt  is  a  conclusion  from  a  variety  of 
facts  and  circumstances.  1  Bos.  &  Pull.  185. 
A  persisting  in  the  intention  after  warning;  a 
public  open  avowal  of  that  intention  when  he 
had  the  offer  of  his  liberty  to  go  to  any  port  but 
Cadiz,  amounted  to  an  attempt  to  break  the 
blockade.    The  British  squadron  could  not  have 

1. — Rawle  ofPered  to  read  the  depositions  and  evi- 
dence contained  in  the  proceedings  of  the  vice-ad- 
miralty, which  were  referred  to  by  the  special  ver- 
dict, and  of  which  a  copy  was  thereto  annexed. 

But  the  court  stopped  him,  saying  that  the  pro- 
ceedings in  the  vice-admiralty  court  were  only  mat- 
ter of  evidence  to  the  jury,  into  which  this  court 
could  not  look. 
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suffered  him  to  go  off  with  such  declarations. 
He  had  no  right  to  demand  orders  from  the 
British  admiral,  nor  had  the  latter  a  right  to 
give  them.  He  could  not  direct  him  to  what 
port  to  go.  The  master  was  boimd  to  act  ac- 
cording to  his  best  discretion  in  such  a  case. 
The  only  orders  which  the  British  commander 
could  give  were  not  to  go  to  Cadiz. 

It  was  a  continuance  (after  notice)  of  the 
original  attempt  to  enter  the  port,  which  was 
made  before  notice.    1  Rob.  123;  5  Rob.  256. 

2.  The  sentence  is  conclusive  evidence  against 
the  plaintiff. 

*This  point  is  not  now  to  be  decided  [*193 
on  principles  of  policy  or  comity,  but  upon 
principles  of  law  lon^  established  and  settled. 
It  has  been  the  fashion  to  consider  this  as  a 
modem  principle,  fabricated  upon  national  mo- 
tives of  interest  since  the  revolution. 

But  it  rests  on  principles  of  a  much  earlier 
date.  It  is  found  in  existence  at  earlier  periods, 
when  the  commerce  of  England  was  in  its  in- 
fancy. It  is  the  application  only  which  is 
modem. 

In  the  "case  of  copyhold  leases,"  4  Co.  29,  a, 
it  was  decided,  that  the  sentence  of  the  ecclesi- 
astical court  dissolving  the  marriage  was  con- 
clusive evidence  that  the  first  marriage  was 
void,  and  that  the  issue  of  the  second  marriage 
was  legitimate.  So  in  Konn's  Case,  7  Ck>.  42,  43, 
it  was  holden,  "that  the  sentence''  of  the  ec- 
clesiastical judge  "should  conclude  as  long  aa 
it  remained  in  force."  So  in  Buller's  N.  P.  244, 
it  is  said,  "In  an  action  upon  a  policy  of 
insurance,  with  a  warranty  that  the  ship  was 
Swedish,  the  sentence  of  a  French  admiralty 
court  condemning  the  ship  as  English  property, 
was  holden  conclusive  evidence.  This  case  is 
taken  from  The  Theory  of  Evidence,  published 
in  1761,  and,  consequently,  was  before  our  revo- 
lution. It  seems  to  be  the  first  case  noticed  in 
the  books,  where  the  principle  was  applied  to 
a  case  of  insurance.  The  case  of  Femandes  v. 
De  Costa,  Park,  177,  178,  was  in  the  4th  year 
of  George  III.  long  before  our  revolution.  In 
that  case  the  sentence  of  the  French  prize 
court  was  holden  to  be  conclusive  evidence  in 
favor  of  the  underwriter.  The  counsel  cited 
also  Carth.  225,  Jones  v.  Bow,  where  the  sen- 
tence of  the  spiritual  court  was  holden  to  be 
conclusive.  Also  the  Duchess  of  Kingston's 
Case,  11  State  Trials,  and  the  case  of  Moses  v. 
M'Pherlan,  2  Burr.  1005,  and  Walker  v.  Witter, 
Doug.  1;  Galbraith  v.  Nevil,  Doug.  5,  in  note; 
Lord  Kaim's  Principles  of  Equity,  369-375. 

Thus  stood  the  cases  before  the  revolution. 
The  principle  of  law  was  fixed  and  general ;  and 
all  the  later  decisions  are  but  applications  of  the 
principle  to  particular  cases.  Once  admit  the 
case  of  Hughes  v,  Cornelius  to  be  law,  and  the 
whole  doctrine,  to  the  exent  *tc  which  [*194 
it  has  been  carried  in  England,  flows  as  a  neces- 
sary consequence.  As  between  the  parties  it  is 
admitted  to  be  conclusive,  and  as  to  the  title  to 
the  thing,  the  question  is  at  rest.  The  plaintiff 
in  this  case  was  party  to  the  suit  in  the  vice- 
admiralty  at  Gibraltar.  He  is  bound  by  the  sen- 
tence at  all  events,  however  it  might  be  with 
regard  to  another  person.  As  to  him  it  hais 
passed  od  rem  judicatam.  If  the  property  in 
the  thing  has  passed,  why  not  the  title  to  itb 
value  T  The  title  is  as  much  gone  from  the 
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underwriter  as  it  is  from  the  assured.  He  is 
equally  precluded  from  the  chance  of  recovery 
and  from  the  henefit  of  the  abandonment.  By 
the  sentence  the  property  is  changed.  It  is  not 
by  an  act  of  aroitraiT  power,  or  of  superior 
force,  or  by  an  act  of  legislation,  but  by  the 
judgment  of  a  court  of  competent,  peculiar  and 
ezdusiTC  jurisdiction.  For  among  nations,  the 
court  of  the  captor  is  as  much  a  court  of  pe- 
culiar and  exclusive  jurisdiction  of  the  question 
of  prize,  as  the  ecclesiastical  courts  are  in 
England  of  ecclesiastical  causes. 

It  is  the  adjudication  of  a  court  to  whose 
jurisdiction  he  has  submitted,  by  putting  in  his 
claim,  and  before  which  he  was  bound  to  sup- 
port the  neutrality  of  the  property,  in  order  to 
give  him  a  right  to  recover  against  the  imder- 
writers.  They  do  not  undertake  to  support  the 
neutrality  of  the  property.  That  is  entirely  his 
business,  and  if  he  fails  to  do  so,  and  by  that 
means  the  property  is  lost,  the  loss  must  fall 
upon  hinu 

It  is  of  less  importance  which  way  the  ques- 
tion is  decided,  than  that  it  should  be  settled. 
When  the  law  is  once  ascertained,  merchants 
and  underwriters  will  make  their  contracts  ac- 
cordingly, and  provide  asainst  the  effect  of 
foreign  sentences,  if  they  tnink  proper. 

The  warranty  of  neutrality  necessarily  refers 
to  the  decision  of  foreign  prize  courts.  Neutral- 
ity is  a  question  incident  to  that  of  prize,  which 
can  be  tried  only  in  a  foreign  court,  because  it 
can  only  be  tried  in  a  court  of  the  belligerent 
captor,  and  our  own  courts  are  the  courts  of  a 
neutral  nation.  Courts  of  prize  are  courts  of 
the  law  of  nations,  and  thei*  decisions  upon 
questions  arising  under  the  law  of  nations,  are 
195*]  to  be  'considered  as  the  judgments  of 
domestic  courts.  The  question  of  neutrality  is 
always  expected  to  be  agitated  in  a  foreign 
tribunal.  The  underwriters  do  not  take  upon 
themselves  the  risk  of  condemnation  for  want 
of  the  neutral  character,  and  it  is  to  protect 
them  from  that  risk  that  the  warranty  of  neu- 
trality is  inserted.  But  .if  the  sentence  is  con- 
clusive to  prevent  them  from  all  chance  of  re- 
covering the  property,  and  not  conclusive  in 
their  favor  against  the  claim  of  the  assured, 
the  warranty  of  neutrality  would  afford  them 
no  protection  from  the  risk  against  which  it 
was  the  imderstanding  of  the  parties  that  they 
should  be  protected. 

The  counsel  then  went  into  an  examination 
of  the  cases  of  Rapalje  v,  Emory,  2  Dall.  51, 
231;  Penhalloto  v.  Doane,  3  Dall.  85,  88,  116; 
Vasse  V,  Ball,  2  Dall.  270 ;  VandenheuveVa  Case, 
2  N.  Y.  Cases  in  error,  226,  and  Maley  v.  8hat- 
tuok,  3  Cranch,  488,  to  show  that  the  general 
inclination  of  the  courts  in  this  country  was 
in  favor  of  the  conclusiveness  of  a  foreign  sen- 
tence. 

They  also  examined  the  cases  of  Bernardi  v. 
Motteuw,  Doug.  575;  Barzillai  v.  Levna,  Park, 
358;  Salouci  v.  Woodmas,  Park,  360;  Geyer  v. 
Aguilar,  7  T.  R,  681;  Christie  v.  Seoretan,  8  T. 
R.  192;  Kindersley  v.  Chase,  Park.  363,  (o), 
5th  edit.;  Lothian  v.  Henderson,  3  Bos.  &  Pull. 
499 ;  Baring  v.  Royal  Em.  Ins.  Co.,  6  East,  99 ; 
Mayne  v.  Walter,  Doug.  363;  Pollard  v.  Bell, 
8  T.  R.  434;  Bird  v.  Appleton,  6  T.  R.  562; 
Price  V.  Bell,  1  East,  663,  and  Bolton  v.  Q  lad- 
atone,  6  East.  155,  not  only  to  show  how  far  the 
doctrine  has  been  extended  in  England,  but  to 
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prove  by  the  declarations  of  the  judges  that  the 
principle,  as  applied  to  insurance  cases,  was 
adopted  and  undisputed  before  our  separation 
from  Great  Britain. 

3.  The  condemnation  was  the  consequence  of 
the  improper  act  of  the  master,  for  which  the 
imderwriters  are  not  answerable. 

Underwriters  are  not  liable  for  a  loss  pro- 
ceeding from  negligence  or  misconduct  of  the 
master,  unless  it  amoimt  to  barratry.  Park.  24; 

1  Emerigon,  364,  373,  ♦401,  441;  2  [•196 
Valin  79;  7  T.  R.  160;  4  Dall.  294,  and  the 
case  of  Oray  v,  Myers,  M8. 

Argument,  in  reply. 

1.  The  master  of  the  vessel  made  no  attempt 
to  enter  Cadiz  after  notice.  He  never  had  the 
power,  because  he  never  had  the  possession  of 
his  vessel  after  the  warning.  An  attempt  con- 
sists of  an  act  as  well  as  of  an  intent.  But 
here  there  is  evidence  of  an  intent  only.  All 
the  cases  cited  show  some  act  done  with  the 
intent  to  enter. 

2.  As  to  the  question  of  conclusiveness;  all 
the  cases  cited  from  4  and  7  Co.,  Carthew,  and 

2  Burrow,  were  domestic  sentences.  The  case 
cited  from  Bull,  N.  P.  and  The  Theory  of  Evi- 
dence, is  of  no  authori/y.  It  does  not  appear 
when,  nor  where,  nor  by  whom,  it  was  decided. 
The  book  is  anonymous,  and  refers  only  to  the 
case  of  Hughea  v,  ComeUua,  2  Shower,  232, 
which  does  not  support  it.  The  case  of  Fer- 
nandea  v.  De  Coata,  is  not  against  us.  There  tiie 
sentence  was  supported  by  an  answer  in  chan- 
cery of  the  plaintiff,  and  left  to  the  jury  by 
Lord  Mansfield,  with  the  other  evidence;  and 
the  plaintiff  was  permitted  to  give  evidence  to 
show  the  ship  was  Portuguese,  as  warranted. 
The  case  of  Ra/palje  v,  Emory  was  a  foreign 
attachment,  and  the  only  decision  upon  it  was 
to  give  validity  to  the  title  of  the  property  con- 
demned. In  the  case  of  Vasse  v.  Ball,  the 
court  did  not  decide  the  sentence  to  be  condu- 
sive,  but  went  into  an  examination  of  its  merits. 

The  common  law  courts  have  exclusive  juris- 
diction of  questions  of  insurance,  and  wherever 
the  question  of  neutrality  is  necessarily  in- 
volved in  a  question  of  insurance,  they  have  as 
complete  jurisdiction  to  try  the  question  of 
neutrality,  as  a  court  of  prize  has.  That  court 
which  has  jurisdiction  of  the  principal  question, 
has  necessarily  jurisdiction  of  all  incidental 
questions.  The  imderwriter  takes  upon  him- 
self the  risk  of  unlawful  capture,  and  the 
court  which  is  to  decide  upon  his  liability  ia 
the  particular  case,  must  necessarily  decide 
whetner  the  capture  were  lawful  or  not;  and  if 
found  to  be  unlawful,  the  plaintiff  must  re- 
cover. 

*3.  No  words  of  the  master  could  [*197 
amount  to  such  conduct  as  would  exonerate  the 
underwriters.    He  did  no  act  whatever. 

February  8.  Marshall,  Ch.  J.,  (all  the 
seven  judges  being  present)  delivered  the  opin- 
ion of  the  court  as  follows,  viz.: 

This  suit  is  instituted  to  recover  from  the 
underwriters  the  amount  of  a  policy  insuring 
the  brig  John,  on  a  voyage  from  Charleston  to 
Cadiz.  The  vessel  was  captured  on  her  passage 
by  a  British  squadron,  then  blockading  that 
port;  was  sent  into  Gibraltar  for  adjudication, 
and  was  there  condemned  by  the  court  of  vice- 
admiralty  as  lawful  prize.  The  assured  war- 
rants the  ship  to  be  American  property;  and  the 
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4efcBM  h,  tluit  this  warranty  is  oondusively 
lalsifled  by  the  sentence  of  oondemnation. 

The  points  made  for  the  consideration  of  the 
oourt  are, 

1.  Is  the  sentenee  of  a  foreign  court  of  ad- 
miralty oondusiTe  evidence,  in  an  action  against 
the  underwriters,  of  the  facts  it  professes  to 
decide?    If  so, 

2.  Does  this  sentence,  upon  its  face,  falsify 
tha  warranty  contained  in  the  policy?    If  not, 

3.  Does  the  special  verdict  exhibit  facts  which 
falsify  the  warranty? 

The  question  on  the  conclusiveness  of  a  sen- 
tence of  a  foreign  court  of  admiralty  having 
been  more  than  once  elaborately  argued,  the 
court  reluctantly  avoids  a  decision  of  it  as  pres- 
ent. But  there  are  particular  reasons  which 
restrain  one  of  the  judges  from  giving  an  opin- 
ion on  that  point,  and  another  case  has  been 
mentioned,  in  which  it  is  said  to  constitute  the 
sole  question.  In  that  case,  it  will  of  coi^se 
be  determined. 

198*]  •Passing  over  the  consideration  of  the 
first  point,  therefore,  the  court  proceeded  to 
inquire  whether  this  cause  could  be  decided  on 
the  second  and  third  points. 

Admitting  for  the  present  that  the  sentence 
of  a  foreign  court  of  admiralty  is  conclusive, 
with  respect  to  what  it  professes  to  decide,  does 
this  sentence  falsify  the  warranty  contained  in 
this  policy,  that  the  brig  John  is  American 
property? 

Tne  sentence  declares  "the  said  brig  to  have 
been  cleared  out  for  Cadiz,  a  port  actually  block- 
aded by  the  arms  of  our  sovereign  lord  the  King, 
and  that  the  master  of  said  brig  persisted  in  his 
intention  of  entering  that  poi^,  after  warning 
from  the  blockading  force  not  to  do  so,  in  a  di- 
rect breach  and  violation  of  the  blockade  there- 
by notified." 

The  sentence,  then,  does  not  deny  the  brig  to 
have  been  American  property.  But  it  is  con- 
tended by  the  counsel  for  the  underwriters,  that 
a  ship  warranted  to  be  American  is  impliedly 
warranted  to  conduct  herself  during  the  voyage 
as  an  American,  and  that  an  attempt  to  enter 
a  blockaded  port,  knowing  it  to  be  blockaded, 
forfeits  that  character. 

This  position  cannot  be  controverted. 

It  remains,  then,  to  inquire,  whether  the  sen- 
tence proves  the  brig  John  to  have  violated  the 
laws  of  blockade;  that  is,  whether  the  cause  of 
condemnation  is  al  leered  in  such  terms  as  to 
show  that  the  vessel  had  forfeited  her  neutral 
character,  or  in  such  terms  as  to  show  its  insuf- 
ficiency to  support  the  sentence. 

The  fact  of  clearing  out  for  a  blockaded  port, 
is  in  itself  innocent,  unless  it  be  accompanied 
with  knowledge  of  the  blockade.  The  clearance, 
therefore,  is  not  considered  as  the  offense;  the 
persisting  in  the  intention  to  enter  that  port, 
after  warning  by  the  blockading  force,  is  the 
grround  of  the  sentence. 

Is  this  intention  (evidenced  by  no  fact  what- 
ever) a  breach  of  blockade?  lliis  question  is 
199*]  to  be  decided  by  *a  reference  to  the  law 
of  nations,  and  to  the  treaty  between  the  United 
States  and  Great  Britain. 

Vattel,  b,  3,  s.  177,  says,  "All  commerce  is  en- 
tirely prohibited  with  a  besieged  town.  If  I  lay 
si^^  to  a  place,  or  only  form  the  blockade,  I 
have  a  right  to  hinder  any  one  from  entering, 
and  to  treat  as  an  enemy  whoever  attempts  to 
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enter  the  place,  or  carry  any  thing  to  the  be- 
si^ed,  without  my  leave." 

The  right  to  treat  the  vessel  as  an  enemy  is 
declared,  by  Vattel,  to  be  founded  on  the  at- 
tempt to  enter,  and  certainly  this  attempt  must 
be  made  by  a  person  knowing  the  fact. 

But  this  subject  has  been  precisely  regulated 
by  the  treaty  between  the  United  States  and 
Great  Britain,  which  was  in  force  when  this  con- 
demnation took  place.  That  treaty  contains  the 
following  clause: 

"And  whereas  it  frequently  happens  that  ves- 
sels sail  for  a  port  or  place  belonging  to  an  en- 
emy, without  knowing  that  the  same  is  either 
besieged,  blockaded  or  invested:  it  is  agreed 
that  every  vessel  so  circmnstanced  may  be 
turned  away  from  such  port  or  place;  but  she 
shall  not  be  detained,  nor  her  cargo,  if  not  con- 
traband ;  be  confiscated,  unless,  after  notice,,  she 
shall  again  attempt  to  enter;  but  she  shall  be 
permitted  to  go  to  any  other  port  or  place  she 
may  think  proper." 

This  treaty  is  conceived  to  be  a  correct  expo- 
sition of  the  law  of  nations;  certainly  it  is 
admitted  by  the  parties  to  it,  as  between  them- 
selves, to  be  a  correct  exposition  of  that  law,  or 
to  constitute  a  rule  in  tl^  place  of  it. 

Neither  the  law  of  nations  nor  the  treaty  ad- 
mits of  the  condemnation  of  the  neutral  vessel 
for  the  intention  to  enter  a  blockaded  port,  un- 
connected with  any  fact.  Sailing  for  a  block- 
aded port,  knowing  it  to  be  blockaded,  has  been 
in  some  English  cases  construed  into  an  attempt 
to  enter  that  port,  and  has,  therefore,  been  ad- 
judged a  breach  of  the  blockade  from  the  depart- 
ure of  the  vessel.  *  Without  giving  any  [*200 
opinion  on  that  point,  it  majr  be  observed,  that 
in  such  cases  the  fact  of  sailing  is  coupled  with 
the  intention,  and  the  sentence  of  condemnation 
is  founded  on  an  actual  breach  of  blockade.  The 
cause  assigned  for  condemnation  would  be  a  jus- 
tifiable cause,  and  it  would  be  for  the  foreign 
court  alone  to  determine  whether  the  testimony 
supported  the  allegation  that  the  blockade  was 
broken.  Had  this  sentence  averred  that  the 
brig  John  had  broken  the  blockade,  or  had  at- 
tempted to  enter  the  port  of  Cadiz  after  warning 
from  the  blockading  force,  the  cause  of  condem- 
nation would  have  been  justifiable,  and  without 
controverting  the  conclusiveness  of  the  sentence, 
the  assured  could  not  have  entered  into  any  in- 
quiry respecting  the  conduct  of  the  vessel.  But 
tnis  is  not  the  language  of  the  sentence.  An  at- 
tempt to  enter  the  port  of  Cadiz  is  not  alleged, 
but  persisting  in  the  intention,  after  being 
warned  not  to  enter  it,  is  alleged  as  the  cause  of 
condemnation.  This  is  not  a  good  cause  under 
the  treaty.  It  is  impossible  to  read  tUat  instru- 
ment without  perceiving  a  clear  intention  in  the 
parties  to  it,  that  after  notice  of  the  blockade, 
an  attempt  to  enter  the  port  must  be  made,  in 
order  to  subject  the  vessel  to  confiscation.  By 
the  language  of  the  treaty  it  would  appear  that 
a  second  attempt,  after  receiving  notice,  must  be 
made  in  order  to  constitute  the  offense  which 
will  justify  a  confiscation.  "It  is  agreed,''  saya 
that  instrument,  "that  every  vessel  so  circum- 
stanced" (that  is,  everv  vessel  sailing  for  a 
blockaded  port,  without  knowledge  of  the  block- 
ade) "may  be  turned  away  from  such  port  or 
place;  but  she  shall  not  be  detained,  nor  her 
cargo,  if  not  contraband,  be  confiscated,  unleas» 
after  notice,  she  shall  again  attempt  to  enter." 
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These  words  stronely  import  a  stipulation 
that  there  shall  be  a  free  agency  on  the  part  of 
the  commander  of  the  vessel,  after  receiving  no- 
tice of  the  blockade,  and  that  there  shall  m  no 
detention  nor  condemnation,  unless,  in  the  exer- 
cise of  that  free  Agency,  a  second  attempt  to 
enter  the  invested  place  shall  be  made. 

It  cannot  be  necessary  to  state  that  testimony 
which  would  amount  to  evidence  of  such  second 
attempt.  Lingering  about  the  place,  as  if 
201*]  watching  for  an  opportunity  *to  sail 
into  it,  or  the  single  circumstance  of  not  making 
immediately  for  some  other  port,  or  possibly 
obstinate  and  determined  declarations  ot  a  reso- 
lution to  break  the  blockade,  might  be  evidence 
of  an  attempt,  after  warning,  to  enter  the  block- 
aded port.  But  whether  these  circumstances, 
or  others,  may  or  may  not  amount  to  evidence 
of  the  offense,  the  offense  itself  is  attempting 
again  to  enter,  and  "imless,  after  notice,  she 
shall  again  attempt  to  enter,*'  the  two  nations 
expressly  stipulate  ''that  she  shall  not  be  de- 
tained ;  nor  her  cargo,  if  not  contraband,  be  con- 
fiscated." It  would  seem  as  if,  aware  of  the 
excesses  which  might  be  justified,  by  converting 
intention  into  offense,  the  American  negotiator 
had  required  the  union  of  fact  with  intention  to 
constitute  the  breach  of  a  blockade. 

The  cause  of  condedmation,  then,  as  described 
in  this  sentence,  is  one  whidi,  by  express  com- 
pact between  the  United  States  and  Great  Bri- 
tain, is  an  insufficient  cause,  unless  the  intention 
was  manifested  in  such  manner  as,  in  fair  con- 
struction, to  be  equivalent  to  an  attempt  to 
enter  Cadiz,  after  Knowledge  of  the  blockade. 
This  not  being  proved  by  the  sentence  itself,  the 
parties  are  let  m  to  other  evidence. 

However  conclusive,  then,  the  sentence  may 
be,  of  the  particular  facts  which  it  alleges,  those 
facts  not  amounting,  in  themselves,  to  a  justifi- 
able cause  of  condemnation,  the  court  must  look 
into  the  special  verdict,  which  explains  what  is 
uncertain  in  the  sentence.  The  special  verdict 
shows  that  the  vessel  was  seized  on  her  ap- 
proaching the  port  of  Cadiz,  without  previous 
knowledge  of  the  blockade;  that  she  never  was 
turned  away,  and  "permitted  to  go  to  any  other 
port  or  place;"  that  she  was  "detained"  for  sev- 
eral days,  and  then  sent  in  for  adjudication, 
without  being  ever  put  into  the  possession  of 
her  captain  and  crew,  so  as  to  enable  her  either 
"again  to  attempt  to  enter"  the  port  of  Cadiz, 
or  to  sail  for  some  other  port;  that  while  thus 
detained,  the  commander  of  the  blockading 
squadron  drew  the  captain  of  the  John  into  a 
conversation  which  must  be  termed  insidious, 
since  its  object  was  to  trepan  him  into  expres- 
sions which  might  be  construed  into  evidence  of 
an  intention  to  sail  for  Cadiz,  should  he  be 
202*]  liberated;  *that  availing  himself  of  some 
equivocal,  unguarded,  and,  perhaps,  indiscreet, 
answers  on  the  part  of  the  captain,  the  vessel 
was  sent  in  for  adjudication;  and  on  those  ex- 
pressions was  condemned. 

This  court  is  of  opinion  that  these  facts  do 
not  amount  to  an  attempt  again  to  enter  the 
port  of  Cadiz,  and,  therefore,  do  not  amount, 
under  the  treaty  between  the  United  States  and 
Great  Britain,  to  a  breach  of  the  blockade  of 
Cadiz.  The  sentence  of  the  court  of  vice-admir- 
alty in  Gibralter,  therefore,  is  not  considered  as 
falsifying  the  warranty  that  the  brig  John  was 
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American  property,  or  as  disabling  the  assmned 
from  recovering  against  the  underwriters  in  this 
action,  and  the  testimony  in  the  case  showi 
that  the  blockade  was  not  br(^en. 

The  iudgment  of  the  circuit  court  is  to  be 
reversed,  with  costs,  and  it  is  to  be  certified  to 
that  court,  that  judgment  is  to  be  entered  am 
the  special  verdict  for  the  plaintiff* 

Judgment  reversed. 


MARSHALL 

1?. 

THE  DELAWARE  INSURANCE  COMPANY. 


The  right  of  the  losured  to  abandon  and  recover 
for  a  total  loss,  depends  upon  the  state  of  the  fact 
at  the  time  of  the  olter  to  abandon,  and  not  upon 
the  state  of  the  Information  received. 

The  technical  total  loss  arising  from  captnre, 
ceases  with  a  fina^  decree  of  restitntion,  althoogh 
that  decree  may  not  have  been  executed  at  the  time 
of  the  offer  to  abandon. 


ERROR  to  the  circuit  court  for  the  district  of 
Pennsylvania,  in  an  action  for  a  total  loss, 
on  a  policy  of  insurance  on  the  brig  Rolla,  her 
cargo  tend  freight. 

Ae  materiiQ  facts  stated,  were,  that  the  brig 
Rolla,  a  neutral  vessel,  while  prosecuting  the 
voyage  insured,  was  captured  by  a  belligerent 
cruiser,  and  libelled  as  prize  of  war.  On  the 
9th  of  July,  1806,  a  final  sentence  in  favor  of 
the  vessel  and  cargo  was  passed,  and  on  the  19th 
of  the  same  month,  about  1  o'clock  p.  m.,  resti- 
tution was  made.  On  the  17th  of  July,  the  as- 
sured in  *New  York  received  informa-  [*203 
tion  of  the  capture,  and  immediately  gave  orders 
to  his  a^-ent  in  Philadelphia  to  abandon  to  the 
underwriters.  In  pursuance  of  these  orders  the 
offer  to  abandon  was  made  on  the  morning  of 
the  19th. 

The  judgment  of  the  court  below  was  for  the 
defendants. 

Hopkinson,  for  the  plaintiff. 

The  question  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  recover  for  a  total,  or 
only  for  a  partial  loss. 

The  proceeds  of  the  cargo  have  been  received 
by  the  plaintiff,  who  sold  the  same  for  account 
of  the  underwriters,  il  they  will  receive  them. 

If  the  abandonment  was  made  before  the  res- 
toration in  fact  of  the  cargo  to  the  captain  on 
the  19th  of  July,  the  plaintiff  has  a  right  to 
recover  for  a  total  loss,  according  to  the  decision 
in  Rhinelander*s  Case,  at  last  term,  (  ante,  p. 
.41.) 

The  plaintiff  having  shown  a  total  loss,  by 
the  capture,  it  is  incumbent  on  the  defendants 
to  show  that  the  property  was  restored  before 
the  abandonment.  On  the  17th  the  plaintiff  re- 
ceived information  of  the  capture;  on  the  18th 
he  wrote  and  put  into  the  post-office  at  New 
York,  the  letter  to  his  agent  in  Philadelphia,  di- 
recting the  abandonment  to  be  made;  on  the 
19th  it  was  received  in  Philadelphia,  and  the 
abandonment  offered.    The  abandonment  must 

^ *- 

Note. — Whtn  in%ured  may  o^iMlofi — see  note, 
9  L.  ed.  U.  8.  IVLi, 
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relate  to  the  18th,  when  the  plkintiff  wrote  his 
letter  and  made  his  election  to  abandon.  Aban- 
donment is  an  ew  parte  act,  and  if  the  plaintiff 
has  a  ri^ht  to  abandon  at  the  time  when  he 
elects  and  offers  to  abandon,  the  defendants  are 
liable  from  that  time.  No  consent  is  necessary 
on  the  part  of  the  defendants.  The  plaintiff  was 
bound  from  the  date  of  his  letter;  and  the  de- 
fendants must  be  equally  boimd. 

But  although  the  property  may  have  been  in 
fact  restored  before  the  abandonment,  if  that 
restoration  was  unknown  to  the  plaintiff,  it  is 
yet  an  undecided  question,  whether  the  aban- 
donment is  not  valid. 

204*]  *The  opinion  of  Lord  Mansfield  in 
Hamilton  v,  Mendez,  unlike  the  opinions  of  that 
great  man,  is  confused  and  contradictory.  Some- 
times making  the  question  of  right  to  abandon 
depend  upon  the  state  of  the  ii:3ormation,  and 
sometimes  on  the  fact  itself. 

It  is  not  reasonable  that  the  insured  should 
be  bound  to  abandon  upon  receipt  of  the  first 
intelligence,  and  yet  the  imder writer  be  permit- 
ted to  take  advantage  of  subsequent  events. 
There  would  be  no  mutuality  in  this  principle. 
It  would  be  ruinous  to  merchants  thus  to  be 
kept  out  of  their  money.  Besides,  the  contract 
is  for  indemnity,  and  there  can  be  no  fairer 
mode  of  ascertaining  the  indemnity  than  to 
give  the  underwriters  the  thing  itself,  subject 
to  the  chance  of  recovery,  and  let  them  pay  the 
price.  If  the  thing  is  restored,  and  goes  to  a 
good  market,  the  underwriters  derive  the  bene- 
fit; if  a  loss  happens,  it  is  what  they  are  bound 
by  their  contract  to  sustain.  But  as  to  the  state 
of  the  fact  itself,  we  contend  that  there  was  no 
actual  restoration  of  the  property  before  the 
offer  to  abandon.  If  there  was,  it  is  for  them 
to  show  it.    The  ontts  prohandi  is  on  them. 

If  it  is  necessary  to  the  justice  of  the  case, 
the  court  will  divide  the  day,  and  ascertain 
which  event  did  first  actually  happen.  3  Bur- 
row, 1434,  Combe  t?.  Pitt. 

Dallas  and  Rawle,  contra,  contended. 

That  the  peril  being  at  an  end,  at  the  time  of 
the  offer  to  abandon,  the  plaintiff  cannot  re- 
cover for  a  total  loss,  unless  the  consequences 
of  the  capture  created  a  total  loss  eitiier  in 
fact  or  in  law. 

The  peril  by  capture  was  at  an  end  on  the 
9th  of  July,  when  the  final  decree  of  restitution 
was  pronounced  in  the  court  of  dernier  resort. 

The  right  to  restitution  was  consummate,  and 
the  authority  to  restore  absolute.  What  re- 
mained was  mere  matter  of  form.  The  vessel 
and  cargo  were  in  the  hands  of  the  public  offi- 
cer, who  held  the  same,  after  the  decree,  in 
trust  for  the  owner.  There  was  no  longer  any 
hostile  or  adverse  possession.  The  property 
was  in  no  danger  of  condemnation,  or  even  of 
further  detention. 

205*1  *The  state  of  the  fact,  and  not  of  the 
information,  is  the  test  of  the  right  to  abandon. 
If  intelligence  were  the  test,  any  idle  vague  ru- 
mor might  compel  the  underwriters  to  pay  a 
total  loss  when  the  property  was  in  fact  in  per- 
fect safety  the  whole  time. 

The  contract  is,  that  the  property  shall  not 
perish  by  the  peril,  not  that  ic  shall  not  encoun- 
ter the  peril.  A  storm  may  injure  it,  but  if  the 
injury  does  not  exceed  half  the  value,  and  the 
voyage  be  not  broken  up,  it  is  not  a  total  loss. 
The  underwriters  are  only  bound  to  pay  the 
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partial  loss.  It  is  a  contract  of  indemnity  only; 
the  liability  of  the  defendants,  therefore,  must 
depend  on  the  state  of  the  fact,  and  not  of  the 
intelligence.  Park,  77,  155,  160,  144,  145,  146, 
148,  152,  166,  167 ;  Esp.  Ca.  N.  P.  237 ;  M'Mas- 
ters  V,  Schoolbredj  Rhinelander  v,  Ins.  Co,  of 
Pennsylvania,  {ante,  p.  42;)  Dutilgh  v,  Gatliff, 
cited  in  Rhinelander' s  case,  1  N.  Y.  Gases  in 
Error,  21,  22;   1  Johns.  Rep.  205. 

It  is  not  contended  that  the  consequences  of 
the  capture  created  a  total  loss,  eitner  in  fact  or 
in  law.  The  expenses,  pillage,  and  damage  did 
not  amount  to  more  than  one-fourth  of  &e  in- 
sured value,  and  these  the  imderwriters  are 
willing  to  pay.  The  vessel  arrived  at  her  des- 
tined port.    She  performed  the  voyage  insured. 

IngersoU,  in  reply. 

It  is  said  that  the  restitution  is  to  be  consid- 
ered as  referring  back  to  the  time  of  the  decree; 
but  that  point  was  otherwise  decided  in  the  case 
of  Dutilgh  v.  Oatliff,  in  the  supreme  court  of 
Pennsylvania.  It  was  there  decided  that  al- 
though at  the  time  of  the  offer  to  abandon, 
there  was  a  decree  of  restitution,  yet  as  that 
decree  was  not  known  to  the  party  who  offered 
to  abandon,  and  as  in  fact  the  property  was 
then  in  possession  of  the  captors,  the  insured 
had  a  right  to  recover  for  a  total  loss. 

February  23.  Mabshall,  Ch,  J,,  after  stat- 
ing the  facts  of  the  case  as  above,  delivered  the 
opinion  of  the  court  as  follows: 

*The  question  submitted  to  the  con-  [*206 
sideration  of  the  court  is  this:  is  the  assured 
entitled  to  recover  for  a  partial  or  for  a  total 
lossT 

In  support  of  the  claim  for  a  total  loss,  two 
points  have  been  made: 

Ist.  That  the  state  of  information  at  the 
time  of  the  abandonment,  not  the  state  of  the 
fact,  must  decide  the  right  of  the  assured  to 
abandon. 

If  this  be  otherwise,  then,  it  is  contended, 

2d.  That  the  right  to  abandon  is  coextensive 
with  the  detention,  which  continued  until  resti- 
tution was  made  in  fact,  and  that  restitution  in 
fact,  though  made  on  the  same  day,  was  pos- 
terior in  point  of  time  to  the  abandonment. 

1.  Does  the  right  to  abandon  depend  on  the 
fact,  or  on  the  information  of  the  parties? 

The  right  to  abandon  is  founded  on  an  actual 
or  legal  total  loss.  It  appears  to  the  court  to 
consist  with  the  nature  of  the  contract,  which 
is  truly  stated  to  be  a  contract  of  indemnity^ 
that  the  real  state  o|  loss  at  the  time  the  aban- 
donment is  made,  is  the  proper  and  safe  crite* 
rion  of  the  rights  of  the  parties.  Might  they 
depend  absolutely  on  the  state  of  information? 
A  seizure  which  scarcely  interrupted  the  voy- 
age might  be,  and  frequently  would  be,  convert- 
ed into  a  total  loss,  and  the  conteste  respecting 
the  real  state  of  information  might  be  endless. 
Intelligence  of  capture  and  of  restitution  might 
be  received  at  the  same  time,  and  the  insured 
might  suppress  the  one  and  act  upon  the  other. 

This  point  came  under  the  consideration  of 
the  court  in  the  case  of  Rhinelander  v.  The  In- 
surance Company  of  Pennsylvania,  in  which 
case  it  was  said,  that  "where  a  belligerent  has 
taken  full  possession  of  a  vessel  as  prize,  and 
continues  tnat  possession  to  the  time  of  the 
abandonment,  there  exists,  in  point  of  law,  a 
total  loss."  The  court,  in  delivering  this  opin- 
i<ni,  understood  itself  te  require,  that  the  con- 
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207*]  tinuanoe  of  the  poBsession  *up  to  the 
time  j>{  the  abandonment,  or  a  technical  total 
loss  incurred  notwithstanding  the  restoration, 
was  necessary  to  justify  a  recovery  as  for  a  to- 
tal loss. 

In  considering  the  second  point,  the  court 
proceeded  to  inquire  whether  the  technical  total 
loss  on  which  the  right  to  abandon  depended, 
waa  terminated  by  the  decree  of  restitution,  or 
continued  until  thai  decree  was  carried  into  ex- 
ecution, and  restitution  was  made  in  fact. 

The  real  object  of  the  policy  is  not  to  eflfect 
a  change  in  property,  but  to  indemnify  the  in- 
sured. Whenever,  therefore,  only  a  partial  loss 
is  sustained  by  one  of  the  perns  insured 
against,  the  original  owner  of  the  property  re- 
tains it,  prosecutes  his  voyage,  and  recovers 
for  his  partial  loss. 

But  Ihe  voyage  may  be  really  broken  up, 
without  the  destruction  of  the  vessel  and  cargo. 
A  detention  by  a  foreign,  prince,  either  by  em- 
bargo or  capture,  may  be  of  such  long  duration 
as  U>  defeat  the  voyage.  This  is  a  peril  insured 
against,  and  of  its  continuance  ^o  certain  esti- 
mate can  be  made.  In  the  case  of  capture  it  is, 
for  the  time,  a  total  loss,  and  no  person  can 
confidently  say  that  the  loss  will  not  finally  be 
total.  So  of  an  embargo.  Its  duration  cannot 
be  measured,  and  it  may  destroy  the  object  of 
the  voyage.  These  detentions,  therefore,  are, 
for  the  time,  total  losses,  and  they  furnish  rea- 
sonable groimd  for  the  apprehension  that  their 
continuance  may  be  of  such  duration  as  to 
break  up  the  voyage,  or  ruin  the  assured,  by 
keeping  his  property  out  of  his  possession. 
Sucn  a  case,  therefore,  upon  the  true  principles 
of  the  contract,  has  been  considered  as  justify- 
ing an  abandonment,  and  a  recovery  for  a  total 
loss. 

But  when  a  final  decree  of  restitution,  from 
which  it  is  admitted  that  no  appeal  lies,  has 
been  awarded,  the  peril  is  over.  On  no  reason- 
able calculation  can  it  be  supposed  that  such  a 
delay  of  restitution  will  ensue,  as  from  that 
time  to  break  up  the  voyage.  There  is  no  rea- 
son to  presume  a  subsequent  detention  on  the 
208*]  part  of  *the  foreign  prince.  There  is  no 
motive  for  such  detention.  The  master  of  the 
captured  vessel  may  perhaps  not  be  ready  to 
receive  possession,  and  the  delay  may  proceed 
from  him.  At  any  rate,  without  some  evidence 
that  the  peril  was  not  actually  determined,  the 
court  cannot  consider  it  as  continuing  after  the 
sentence  was  pronounced.  A  technical  total 
loss  originates  in  the  danger  of  a  real  total  loss. 
The  court  cannot  suppose  such  a  danger  to  have 
existed  after  a  final  sentence  of  acquittal,  un- 
less some  order  of  court  relative  to  a  reconsid- 
eration could  be  shown,  or  it  should  appear 
that  some  other  delays  were  interposed  by  the 
court  which  had  pronounced  the  sentence,  or  by 
the  sovereign  of  the  captor. 

Had  the  facts  on  which  this  question  depends 
been  known  at  New  York  and  Philadelphia  as 
they  occurred,  could  it  have  been  said  that  there 
existed  a  technical  total  loss?  After  a  decree 
of  restitution,  could  it  be  said  that  while  means 
were  taking  to  carry  that  decree  into  execution, 
while  the  mandate  for  restitution  was  passing 
from  the  court  to  the  vessel,  the  assured  had  a 
right  to  elect  to  consider  his  vessel  as  lost,  and 
to  abandon  to  the  underwriters?  To  this  court 
it  seems  that  the  right  to  make  such  an  election, 
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at  such  a  time,  would  be  inconsistent  wHk  the 
spirit  of  the  contract,  and  that  the  technical 
total  loss  was  torminated  by  the  decree  of  resti- 
tution, unless  something  subsequent  to  that 
decree  could  be  shown  to  prove  the  continuance 
of  the  danger,  or  of  an  adversary  detention. 

Nothing  in  this  opinion  is  intended  to  extend 
to  the  case  where  a  cargo  may  be  lost,  without 
the  loss  of  the  vessel. 

There  is  no  error  in  the  judgment  of  the  cir- 
cuit court  of  Pennsylvania^  a^  it  is  to  be  af- 
firmed, with  costs. 

Judgment  affirmed. 


*M'ILVAINB    V.    COXE'S    LESSEE.     [^209 


On  the  4th  of  October,  1776,  the  state  of  New 
Jersey  was  completely  a  sovereign  and  independent 
state,  and  had  a  right  to  compel  the  Inhabitants  of 
the  state  to  become  citizens  thereof. 

A  person  born  in  the  colony  of  New  Jersey  before 
the  year  1775,  and  residing  there  vntil  the  year 
1777,  but  who  then  Joined  the  British  army,  and 
ever  since  adhered  to  the  British,  claiming  to  be  a 
British  subject,  and  demanding  and  receiving  com- 
pensation from  that  government,  for  his  loyalty 
and  his  sufferings  as  a  refugee,  has  a  right  to  take 
lands  by  descent,  in  the  state  of  New  Jersey. 


THIS  cause  was  now  argued  again  by  Dupon- 
oeau  and  Ingersoll,  for  the  plaintiff  in  error, 
and  by  Bawle  and  E.  Tilghman,  for  the  defend- 
ant. 

The  report  of  the  former  argument^  having 
been  so  full,  it  is  deemed  unnecessary  to  state 
more  of  the  argument,  at  this  term,  than  will 
be  sufficient  to  show  the  pointe  to  whidi  ad- 
ditional authorities  were  aaduced. 

For  the  plaintiff  in  error,  it  was  contended, 

1.  That  Daniel  CJoxe  was  bom  an  alien  to 
the  state  of  New  Jersey;  and  when  the  revolu- 
tion commenced,  had  a  right  to  choose  his  side 
in  a  reasonable  time,  and  could  not  be  made  a 
citizen  of  the  new  state  against  his  will.  Upon 
this  point  were  cited  2  Dall.  234,  Coignei  v. 
Pettit;  2  Rutherford,  30;  1  BL  CJom.  212;  3 
Dall.  226,  Ware  v.  Eylton;  Plowden  <m  Alien- 
age, 3,  4,  7,  16,  19,  24,  119;  Laws  of  the  U.  S. 
vol.  7/p.  147 ;  vol.  3,  p.  166 ;  vol.  6,  p.  80. 

2.  That  even  if  he  could,  contrary  to  his 
natural  allegiance,  be  compelled  by  force  to 
become  a  citizen  of  the  new  stete^  his  conse- 
quent allegiance  to  such  new  state  could  be 
temporary  only,  and  could  not  exist  longer  than 
the  pressure  of  the  force  existed.  He  had  a 
right  to  escajje  from  that  force,  and  to  throw 
off  that  allegiance,  if  he  could.  Natural  alle- 
giance, i.  e.  the  allegiance  due  from  birth,  is  the 
only  kind  which,  by  the  rule  of  the  common 
law,  cannot  be  shaken  off.  Voluntery  alle- 
giance, by  naturalization,  and,  d  fortiori,  alle- 
giance imposed  by  force,  is  not  perpetual.  No 
fiction  can  make  a  natural  bom  subject.  7  Co. 
13,  38,  19;  Vaughan,  280,  Craxo  v,  Ramsay; 
1  Bl.  Com.  369;  6  Vesey,  jun.  781,  SomervilU  v. 
Somerville;  Zouch,  de'  Jure  inter  Gentes,  144 
ed.  1659,  pars.  2,  s.  2,  n,  16. 

1. — Ante,  vol.  2,  p.  280,  Feb.  term,  1805. 

Cranch  4. 


1806 


M'Ilvaute  v.  Coxe's  Lessee. 


210 


210*]  *It  was  also  contended  that  the  doc- 
trine relied  upon  from  CaMn'a  Case  was  an 
extrajudicial  dictum,  and  even  upon  the  prin- 
cipal point  of  that  case,  the  judgment  of  the 
court  was  influenced  by  the  known  wishes  of 
King  James.  To  shake  the  authority  of  that 
case,  the  counsel  cited  C!ollectanea  Juridica, 
16;  3  Biographia  Brittanica,  art.  Coke;  5  Co. 
40,  h,  Bapin^s  Hist  Ens.  anno  1606,  1607; 
Hume's  Hist.  Eng.  anno  1604;  Har^ave's  In- 
troduction to  the  case  of  the  Postnati;  11  State 
Trials,  75 ;  Id.  85,  Lord  Bacon's  Speech ;  1  H.  H. 
P.  C.  68;  11  State  Trials,  106,  Lord  Ellesmere's 
Opinion;  Sir  Robert  Phillip's  Speech  in  the  2d 
part  of  Car.  I,  anno  1628 ;  Stat,  de  prerogativa 
r^;is,  anno  1324. 

On  the  part'  of  the  defendant  in  error,  it  was 
contended, 

1.  That  whatever  might  be  the  principles  of 
natural  law,  the  state  of  New  Jersey  was  sover- 
eign and  independent,  and  had  a  right  to  legis- 
late upon  the  subject  of  alliance,  and  to  de- 
clare who  were  tl^  citizens  from  whom  it  was 
due. 

That  by  the  principles  of  the  common  law, 
Daniel  Coxe  had  a  right  to  inherit  lands  in 
New  Jersey. 

In  support  of  these  points  the  following  au- 
thorities were  cited:  1  Bl.  Com.  366,  370;  The 
Laws  of  New  Jersey  of  the  20th  September, 
1777,  and  29th  of  December,  1781.  A  manu- 
flcript  opinion  given  by  Lord  Kenyon,  on  the 
19th  of  February,  1784,  while  he  was  at  the 
bar,  that  the  American  a/ntenaH  were  entitled 
to  hold  lands  in  England.  The  case  of  Eamil- 
ton  V,  Eden,  decided  by  Ch.  J.  Ellsworth,  in 
North  Carolina,  stated  in  the  printed  account 
of  the  proceedings  of  the  commissioners  imder 
the  British  treaty.  The  case  of  Dr.  Ingles, 
stated  in  the  same  proceedings.  Plowden  on 
Alienage,  19 ;  Laws  of  New  Jersey,  28th  Septem- 
ber, 1782;  Vattel,  Preliminary  Discourse,  s.  0, 
211»]  21,  24,  25;  Grotius,  b,  2,  c.  '5,  s.  24;  3 
Dall.  153,  162,  and  Brown's  Case,  in  Scotland, 
as  stated  by  Mr.  C.  Lee.^ 

February  23.  Cushinq,  J,,  delivered  the 
opinion  of  the  court,  as  follows:' 

The  court  deems  it  unnecessary  to  declare 
an  opinion  upon  a  point  which  was  much  de- 

1. — The  case  was  stated  by  Mr.  Lee,  as  follows : 

Alexander  Brown,  born  In  Virginia,  where  he  al- 
ways lived,  and  where  he  died  on  or  about  the  year 
1802.  was  the  eldest  brother  In  the  elder  line,  of  a 
numerous  family,  some  of  whom  always  lived  In 
Scotland.  By  the  death  of  a  collateral  relation  In 
Scotland  since  his  death,  the  descent  of  a  landed 
estate  was  cast,  and  the  question  arose  whether  the 
eldest  son  of  Alexander  Brown,  born  since  the  year 
1784,  or  his  sisters,  born  before  the  treaty  of  peace, 
or  the  eldest  son  of  William  Brown,  the  second 
brother,  born  before  the  ti-eaty  of  peace  In  Vir- 
ginia, where  he  always  has  lived,  or  the  relations 
of  the  intestate  in  Scotland,  who  always  lived 
there,  and  were  real  British  subjects,  or  any  of 
them,  inherited  the  estate. 

Upon  a  contestation  of  these  rights,  it  was  deter- 
mined In  the  court  of  competent  jurisdiction,  lately 
in  Scotland,  that  the  estate  descended  to  the  eldest 
son  of  Alexander  Brown,  under  the  statute  of  Anne, 
and  the  troatv  of  1794.  The  cause  was  carried  by 
appeal  to  the  superior  court,  who  aflSrmed  the  sen- 
tence In  his  favor.  By  his  guardian  the  young  man 
Is  now  in  receipt  of  the  annual  Income.  This  de- 
cision was  made  about  two  years  ago. 

February  4th,  1808. 

Chablss  Lbs. 

2. — Johnson  J,,  did  not  vote  upon  this  Question ; 
and  Todd.  J.,  gave  no  opinion,  as  he  had  not  been 
present  at  the  argument. 
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bated  in  this  cause,  whether  a  real  British  sub- 
ject, bom  before  the  4th  of  July,  1776,  who 
never  from  the  time  of  his  birth  resided  with- 
in any  of  the  American  colonies  or  states,  can, 
upon  the  principles  of  the  common  law,  take 
lands  by  descent  in  the  United  States;  because 
Daniel  Coxe,  under  whom  the  lessor  of  the 
plaintiff  claims,  was  bom  in  the  province  of 
New  Jersey,  long  before  the  declaration  of  in- 
dependence, and  resided  there  imtil  some  time 
in  the  year  1777»  when  he  joined  the  British 
forces. 

Neither  does  this  case  produce  the  necessity 
of  discriminating  very  nicely  the  precise  point 
of  time  when  *Daniel  Coxe  lost  his  right  [*212 
of  election  to  abandon  the  American  cause,  and 
to  adhere  to  his  allegiance  to  the  King  of  Great 
Britain;  because  he  remained  in  the  state  of 
New  Jersey,  not  only  after  she  had  declared 
herself  a  sovereign  state,  but  after  she  had 
passed  laws  by  which  she  pronoimced  him  to 
be  a  member  of,  and  in  allegiance  to,  the  new 
government.  The  court  entertains  no  doubt 
that  after  the  4th  of  October,  1776,  he  became 
a  member  of  the  new  society,  entitled  to  the 
protection  of  its  government,  and  boimd  to 
that  f^vemment  by  the  ties  of  allegiance. 

This  opinion  is  predicated  upon  a  principle 
which  is  believed  to  be  undeniable,  that  the 
several  states  which  composed  this  Union,  so 
far  at  least  as  regarded  their  municipal  regula- 
tions, became  entitled,  from  the  time  when  they 
declared  themselves  independent,  to  all  the 
rights  and  powers  of  sovereign  states,  and  that 
they  did  not  derive  them  from  concessions  made 
by  the  British  king.  The  treaty  of  peace  con- 
tains a  recognition  of  their  independence,  not  a 
grant  of  it.  From  hence  it  results,  that  the 
laws  of  the  several  state  government  were  the 
laws  of  sovereign  states,  and  as  such  were  ob- 
ligatory upon  the  people  of  such  state,  from  the 
time  they  were  enacted.  We  do  not  mean  to 
intimate  an  opinion  that  even  a  law  of  a  state, 
whose  form  of  government  had  been  organized 
prior  to  the  4th  of  July,  1776,  and  which  passed 
prior  to  that  period,  would  not  have  been  ob- 
ligatory. The  present  case  renders  it  unneces- 
sary to  be  more  precise  in  stating  the  principle; 
for  although  the  constitution  of  New  Jersey 
was  formed  previous  to  the  general  declaration 
of  independence,  the  laws  passed  upon  the  sub- 
ject now  imder  consideration  were  posterior  to 
It 

Having  thus  ascertained  the  situation  of 
Daniel  Coxe,  on  the  4th  of  October,  1776,  let 
us  see  whether  it  was  in  any  respect  changed  by 
his  subsequent  conduct,  in  relation  to  the  new 
government.  Without  expressing  an  opinion 
upon  the  right  of  expatriation  as  founded  on 
the  common  law,  or  upon  the  application  of 
that  principle  to  a  person  bom  in  the  State  of 
New  Jersey,  before  its  separation  from  the 
mother  country,  we  think  It  conclusive  upon 
the  point,  that  the  legislature  of  that  state 
•by  the  most  unequivocal  declarations,  [•213 
asserted  its  right  to  the  allegiance  of  such  of 
its  citizens  as  had  left  the  s&te,  and  had  not 
attempted  to  return  to  their  former  allowance. 

The  act  of  the  5th  of  June,  1777,  contains  an 
express  declaration  that  all  such  persons  were 
subjects  of  the  state,  who  had  been  seduced  by 
the  enemy  from  their  allegiance.  The  law 
speaks  of  them  ai  fugitives  not  as  aliens,  nnd 
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they  are  invited,  not  to  become  subjects,  but  to 
return  to  their  duty,  which  the  legislature 
clearly  considered  as.  still  subsisting  and  obli- 
gatory upon  them. 

The  inquiry  which  the  jury  is  directed  to 
make,  by  the  act  of  the  18th  of  April,  1778,  in 
order  to  lay  a  foundation  for  the  confiscation  of 
the  personal  estates  of  these  fugitives  is,  wheth- 
er tne  person  had,  between  the  4th  of  October, 
1776,  and  the  5th  of  June,  1777,  joined  the  ar- 
mies of  the  King  of  Great  Britain,  or  other- 
wise offended  against  the  form  of  his  all^ianoe 
to  the  state.  The  7th  section  of  this  law  is 
peculiarly  important,  because  it  provides  not 
only  for  past  cases,  which  had  occurred  since 
the  5th  of  June,  1777,  but  for  all  future  cases, 
and  in  all  of  them  the  inquiry  is  to  be,  whether 
the  offender  has  joined  the  armies  of  the  kin^, 
or  otherwise  offended  against  the  form  of  his 
allegiance  to  the  state. 

During  all  this  time,  the  real  estates  of  these 
persons  remained  vested  in  them;  and  when  by 
the  law  of  the  11th  of  December,  1778,  the  leg- 
islature thought  proper  to  act  upon  this  part 
of  their  property,  it  was  declared  to  be  forfeited 
for  their  offenses,  not  escheatable  on  the  ground 
of  alienage.  This  last  act  is  particularly  enti- 
tled to  attention,  as  it  contains  a  legislative 
declaration  of  the  point  of  time  when  the  right 
of  election  to  adhere  to  the  old  allegiance  ceased, 
and  the  duties  of  allegiance  to  the  new  govern- 
ment commenced.  Those  who  joined  the  ene- 
my between  the  19th  of  April,  1775,  and  the 
4th  of  October,  1776,  (when  an  express  declara- 
tion upon  the  subject  was  made,)  and  who  had 
not  since  returned  and  become  subjects  in  al- 
legiance to  the  new  government,  by  taking  the 
oaths  of  abjuration  and  allegiance,  are  pro- 
nounced guilty  of  high  treason,  not  for  the  pur- 
pose of  effecting  them  personally,  which  would 
214*]  have  *been  most  unjust,  but  with  a 
view  to  the  confiscation  of  their  estates.  And 
consistent  with  this  distinction,  the  jury  are  to 
inquire  in  respect  to  these  persons,  not  as  in  the 
case  of  those  who  had  left  the  state  after  the 
4th  of  October,  1776,  whether  they  had  offend- 
ed against  the  form  of  their  allegiance,  but 
whether  they  are  offenders  within  this  act; 
that  is,  by  having  joined  the  enemy  between  the 
19th  of  April,  1775,  and  the  4th  of  October, 
1776,  and  not  having  returned  and  become  sub- 
jects in  allegiance  to  the  state. 

Having  taken  this  view  of  the  laws  of  New 
Jersey  upon  this  subject,  it  may  safely  be  as- 
serted that  prior  to  the  treaty  of  peace,  it  would 
not  have  been  competent,  even  for  that  state,  to 
allege  alienage  in  Daniel  Ck>xe  in  the  face  of 
repeated  declarations  of  the  legitimate  author- 
ity of  the  government,  that  he  continued  to  owe 
allegiance  to  the  state,  notwithstanding  all  his 
attempts  to  throw  it  off.  If  he  was  an  alien, 
he  must  have  been  so  by  the  laws  of  New  Jer- 
sey; but  those  laws  had  uniformly  asserted, 
that  he  was  an  offender  against  the  form  of  his 
allegiance  to  the  state.  How,  then,  can  this 
court,  acting  upon  the  laws  of  New  Jersey,  de- 
clare him  an  alien?  The  conclusion  is  inevit- 
able, that,  prior  to  the  treaty  of  peace,  Daniel 
Coxe  was  entitled  to  hold,  and  had  a  capacity 
to  take  lands,  in  New  Jersey  by  descent. 

But  it  is  insisted  that  the  treaty  of  peace, 
operating  upon  his  condition  at  that  time,  or 
'>ff'»rward8,  he  became  an  alien  to  the  state  of 
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New  Jersey  in  consequence  of  his  election,  then 
made  to  become  a  subject  of  the  king,  and  his 
subsequent  conduct  confirming  that  election. 
In  vam  have  we  searched  that  instrument  for 
some  clause  or  expression,  which  by  any  impli- 
cation could  work  this  effect. 

It  contains  an  acknowledgment  of  the  inde- 
pendence and  sovereignty  of  the  United  States, 
m  their  political  capacities,  and  a  relinquish- 
ment on  the  part  of  His  Britannic  Majesty,  of 
all  claim  to  tne  government,  propriety  and  ter- 
ritorial rights  of  the  same.  These  concessions 
amounted,  no  doubt,  to  a  formal  renunciation 
of  all  claim  to  the  allegiance  of  the  citizens  of 
the  United  States.  But  the  question  who  were 
at  that  period  citizens  of  the  *United  [*215 
States  is  not  decided,  or  in  the  slightest  degree 
alluded  to,  in  this  instrument;  it  was  left  nec- 
essarily to  depend  upon  the  laws  of  the  respec- 
tive states,  who  in  their  sovereign  capacities 
had  acted  authoritatively  upon  the  subject.  It 
left  all  such  persons  in  the  situation  it  found 
them,  neither  making  those  citizens  who  had 
by  the  laws  of  any  of  the  states  been  declare«l 
aliens,  nor  releasing  from  their  allegiance  any 
who  had  become,  and  were  claimed,  as  citizens. 
It  repeals  no  laws  of  any  of  the  states  which 
were  then  in  force  and  operating  upon  this  sub- 
ject, but  on  the  contrary  it  recogmzes  ^neir  va- 
lidity by  stipulating  that  (ingress  should 
recommend  to  the  states,  the  reconsideration  of 
such  of  them  as  had  worked  confiscations. 
If  the  laws  relating  to  this  subject  were  at  that 
period,  in  the  language  of  one  of  the  counsel, 
temporary  and  functi  offioio,  they  certainly 
were  not  rendered  so  by  the  terms  of  the  treaty, 
nor  by  the  political  situation  of  the  two  na- 
tions, in  consequence  of  it.  A  contrary  doe- 
trine  is  not  only  inconsistent  with  the  sover- 
eignties of  the  states,  anterior  to  and  independ- 
ent of  the  treaty,  but  its  indiscriminate  adop- 
tion might  be  productive  of  more  mischief  than 
it  is  possible  for  us  to  foresee. 

If,  then,  at  the  period  of  the  treaty,  the  laws 
of  New  Jersey  which  had  made  Daniel  Coxe  a 
subject  of  that  state  were  in  full  force,  and 
were  not  repealed,  or  in  any  manner  affected 
by  that  instrument ;  if  by  force  of  these  laws  he 
was  incapable  of  throwing  off  his  allegiance  to 
the  state,  and  derived  no  right  to  do  so  by  vir- 
tue of  the  treaty,  it  follows  that  he  still  retains 
the  capacity  which  he  possessed  before  the 
treaty,  to  take  lands  by  descent  in  New  Jersey, 
and,  consequently,  that  the  lessor  of  the  plain- 
tiff is  entitled  to  recover. 

Judgment  must  he  affirmed,  with  ooata. 


♦THE  UNITED  STATES       [•216 

17. 

THE    BRIG   UNION,    THE    SLOOP    SALLT 

AND  CARGO,  AND  THE  SLOOP 

DEBORAH  AND  CARGO. 

It  Is  incumbent  upon  the  plaintiff  in  error  to 
show  that  this  court  has  jurisdiction  of  the  case. 

This  court  will  permit  viva  voce  testimony  to  be 
given  of  the  value  of  the  matter  in  dispute. 

The  appraisement  made  bv  order  of  the  district 
judge  by  three  sworn  appraisers,  is  not  condusivs 
evidence  of  the  valne,  but  it  is  better  evidence  than 

Cranch  4. 


1808 


Thb  United  States  v.  The    Bbig  Union  and  Cabgo,  and  Others. 


216 


the  opinion  of  a  single  witness  examined  viva  vooe 
In  open  court. 

Alter  deciding  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evidence 
as  to  the  value. 

THESE  were  three  separate  libels  against 
these  three  vessels,  which  were  seized  by  the 
collector  of  the  district  of  Delaware  for  a  sup- 
posed breach  of  the  revenue  laws.  The  sen- 
tence of  the  court  below  being  in  favor  of  the 
claimants,  the  United  States  appealed. 

Broom,  for  the  appellees,  objected  to  the  ju- 
risdiction of  this  court,  because  there  was  no 
rule  to  consolidate  the  oases,  and  in  neither  of 
them  separately  did  the  value  of  the  thing  in 
dispute,  exclusive  of  costs,  appear  to  be  2,000 
dollars. 

Reed,  United  States  Attorney  for  the  district 
of  Delaware,  said  it  was  incumbent  on  the 
claimants  to  show  the  value,  as  they  had  sub- 
mitted to  the  jurisdiction  below. 

But  the  court  said  that  the  plaintiff  in  error 
must  show  that  this  court  has  jurisdiction. 
The  circuit  court  can  neither  give  nor  take 
away  the  jurisdiction  of  this  court.  This  court 
must  judge  for  itself  of  its  own  jurisdiction. 

A  witness  was  then  introduced  in  behalf  of 
the  United  States,  who  was  sworn  and  exam- 
ined viva  voc^  in  open  court  to  prove  the  value. 

Broom,  for  the  appellees,  read  from  the  record 
an  appraisement,  made  by  three  sworn  ap- 
praisers, by  order,  of  the  district  judge,  by  which 
the  brig  Union  was  appraised  at  1,800  dollars, 
the  sloop  Sally  at  400,  and  the  sloop  Deborah 
at  600,  and  contended  that  this  appraisement, 
being  made  by  order  of  the  judge,  was  conclu- 
sive evidence  of  the  value  of  the  matter  in  dis- 
pute, although  that  appraisement  was  never 
217*]  acted  upon  by  the  claimants  •giving 
caution  so  as  to  liberate  the  vessels,  which  was 
the  reason  of  the  order  for  appraisement,  ac- 
cording to  the  89th  section  of  the  revenue  law, 
vol.  4,  p.  428.  But  if  it  should  not  be  deemed 
conclusive  evidence,  yet  it  is  better  evidence 
than  the  opinion  of  a  single  witness  who  now 
forms  a  judgment  from  his  recollection  of  the 
vessels  two  years  ago.*  It  is  the  testimony  of 
three  persons  who  formed  their  judgment  at  the 
time  from  an  actual  view  and  examination  of 
the  property.  It  was  returned  to  the  court  and 
filed  and  entered  upon  record,  without  any  ob- 
jection on  the  part  of  the  United  States. 

Rodney,  Attorney  General,  contra. 

If  the  court  below  cannot  by  any  act  oust 
this  court  of  its  jurisdiction,  much  less  can  any 
of  its  officers  or  apraisers.  If  this  valuation 
be  conclusive,  it  puts  it  in  the  power  of  apprais- 
ers appointed  by  the  court  below  to  deprive  this 
court  of  its  jurisdiction. 

Mabshaix,  Ch.  J.  The  appraisement  is 'not 
conclusive  evidence  of  the  value,  but  in  this 
case  it  is  the  best  evidence.  It  was  made  by 
officers  of  the  court  under  its  order,  and  was 
regularly  returned  and  filed.  It  does  not  im- 
peach the  credibility  of  the  witness  now  ex- 
amined, for  the  value  is  a  matter  depending 
upon  opinion,  and  with  respect  to  which  the 
judgments  of  men  may  honestly  vary.  The 
appraised  value  would  have  been  the  matter  in 
dispute  if  the  property  had  been  delivered  up  to 
the  claimants  upon  security  given.  I  Morrison,  supervisor,  on  behalf  of  the  United 

Todd,    Livingston,    Washington,    Chase   and  States,  as  their  deed,  and  not  otherwise;  and 
Cashing,  Justices,  concurred,  that  the  same  never  was  executed  by  Ingleman 
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Johnson,  J.,  contra.  The  appraisement  was 
a  thin^  not  perfected.  It  was  not  acted  upon, 
and  might  have  been  impeached. 

The  appeals  were  all  dismissed  for  want  of 
jurisdiction  in  this  court. 

No  objection  was  made  to  the  viva  voce  ex- 
amination of  the  witness  as  to  the  value. 

•On  the  next  day,  [^aiS 

Rodney,  Attorney  General,  moved  the  court 
for  a  continuance  of  these  causes,  and  leave  to 
take  affidavits  respecting  the  value  of  the  prop- 
erty, so  as  to  sustain  the  jurisdiction.  This 
court  has  only  decided  that  its  jurisdiction  does 
not  appear  upon  the  record.  It  is  like  the  case 
of  Course  v.  Stead's  Executors,  4  Dall.  25,  where 
the  court  continued  the  cause,  and  sufl'ered 
affidavits  to  be  taken  to  show  the  value  of  the 
matter  in  dispute.  If  the  court  should  be  of 
opinion  that  tne  decision  of  yesterday  upon  the 
weight  of  testimony  differs  this  case  from  that 
of  Course  v.  Stead's  Eweoutors,  they  will  reject 
the  motion. 

Broom,  contra. 

If  this  motion  had  been  made  yesterday,  be- 
fore the  decision  of  the  court  upon  the  weight 
of  testimony,  perhaps  it  might  have  been  prop- 
er, but  after  the  parties  have  put  themselves 
on  trial  upon  the  evidence  then  before  the  court, 
and  the  decision  has  been  made,  it  is  not  usual 
to  open  the  case  and  grant  a  new  trial,  imless 
new  evidence  is  suggested  to  have  been  dis- 
covered since  the  trial,  not  known  to  the  party 
at  the  time  of  trial. 

Mabshaix,  Ch.  J,  Cannot  the  United  States 
sue  out  a  new  writ  of  error,  and  take  new  affi- 
davits to  show  the  cause  to  be  within  our  juris- 
diction? If  so,  perhaps  the  court  would  not 
put  the  United  States  to  that  expense. 

Rodney  apprehended  it  would  be  final,  it  be- 
ing an  appeal,  and  not  a  writ  of  error. 

The  court  overruled  the  motion. 


♦PAWLING  AND  OTHERS 
v, 

THE  UNITED  STATES. 


[♦219 


Upon  a  demurrer  to  evidence,  the  testimony  it 
to  be  taken  most  strongly  against  bim  who  demurs, 
and  such  conclusions  as  a  Jury  might  Justifiably 
draw,  the  court  ought  to  draw. 

A  bond  may  be  delivered  as  an  escrow,  by  the 
surety  to  the  principal  obligor. 

If  one  of  the  obligors,  at  the  time  of  executing 
the  bond,  in  the  presence  of  some  of  the  other  oblH 
gors  say,  "We  acknowledge  this  instrument,  but 
others  are  to  sign  it,"  this  is  evidence  from  which 
the  Jury  may  infer  a  delivery  as  an  escrow,  by  all 
the  obligors  who  were  then  present. 

ERROR  to  the  district  court  for  the  district 
of  Kentucky,  in  an  action  of  debt  upon  an 
official  bond  given  by  Ballinger,  as  collector  of 
the  revenue,  and  simied  and  sealed  by  Pawling, 
Todd,  Adair,  and  Kennedy,  as  his  sureties, 
who  pleaded  that  they  delivered  the  same  as 
an  escrow  to  one  Joseph  Ballinger,  to  be  safely 
kept;  upon  condition,  that  if  Simon  Ingleman 
and  William  Patton,  named  on  the  face  of  the 
bond,  should  execute  the  same  as  co-sureties, 
then  the  bond  should  be  delivered  to  James 
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and  Patton;  yet  Balliager  delivered  it  to  Mor- 
rison, on  behalf  of  the  United  States,  and  so 
not  their  deed.  The  delivery  as  an  escrow 
being  traversed  bv  the  United  States,  issue  was 
thereupon  joined;  in  the  trial  of  which  the 
United  States  demurred  to  the  evidence  pro- 
duced on  the  part  of  the  defendants,  which  con- 
sisted of  the  depositions  of  T.  T.  Davis,  W.  G. 
Bryant,  one  of  the  subscribing  witnesses,  Elijah 
Stapp,  another  subscribing^  witness,  John  P. 
Wagnon,  another  subscribing  witness,  and  a 
letter  from  Morrison,  the  supervisor,  to  Ballin- 
ger.  The  deposition  of  Davis  states  a  conver- 
sation between  Ballinger  and  Pawling,  some 
time  before  the  signing  of  the  bond,  in  which 
the  former  told  the  latter  that  Todd,  Kennedy, 
Shelby,  Knox,  Ingleman,  Logan,  Lewis  and 
Adair,  had  agreed  to  be  securi^  for  him;  upon 
which  Pawling  also  agreed  to  become  his  secur- 
ity, but  upon  the  express  condition  that  the  oth- 
er persons  also  should  join  in  the  bond.  It  also 
states  a  subsequent  conversation  between  the 
deponent  and  Todd,  before  signing  the  bond, 
in  which  the  latter  denied  that  he  had  agreed 
to  become  Ballinger's  surety,  but  said  that  he 
should  not  be  apprehensive  of  danger,  if  all  the 
men  whom  Davis  had  named  would  join  in  the 
bond.  The  deposition  of  Bryant  states  that  he 
saw  Pawling,  m  the  presence  of  Ballinger,  sign 
220*]  the  bond,  on  condition  'that  Kennedy, 
Todd,  Adair,  Davis,  and  others,  whom  the  wit- 
ness did  not  recollect,  should  also  sign  the  bond ; 
and  he  understood  that  Pawling  was  to  be  ex- 
onerated if  they  did  not.  The  deposition  of 
Elijah  Stapp  states  that  he  saw  Pawling,  in  the 
hearing  of  Ballinger,  acknowledge  the  bond  as 
his  act  and  deed,  upon  condition  that  others 
mentioned  should  also  sign  it.  The  deposition 
of  Wagnon  states,  that  when  Todd,  Adair  and 
Kennedy  signed  the  bond,  Todd,  in  the  pres- 
ence of  the  other  two,  after  inserting  in  the 
bond  the  names  of  other  persons  who  he  said 
were  to  sign  it,  called  upon  the  witness  to  take 
notice  that  others  were  to  sign  it,  and  said, 
"We  acknowledge  this  instrument  of  writing, 
but  others  are  to  sign  it.'*  The  letter  from 
Morrison  to  Ballinger  says,  "I  have  received 
your  favor  by  Mr.  Davidson,  who  carries  back 
your  bond;  not  that  I  require  more  securities, 
but  that  you  appeared  anxious  to  have  more; 
those  who  have  already  signed  are  very  suf- 
ficient." It  was  admitted  by  the  attorney  for 
the  United  States,  that  the  names  of  Thomas 
Kennedy,  John  Adair,  Simon  Ingleman  and 
William  Patton,  inserted  in  the  body  of  the 
bond  as  obligors,  were  in  the  hand-writing  of 
the  defendant  Todd.  This  evidence  upon  the 
demurrer  was,  by  the  court  below,  adjudged  in- 
sufficient. The  defendants,  the  sureties,  took  a 
bill  of  exceptions  to  the  refusal  of  the  court  to 
suffer  Ballinger,  the  principal  obligor,  to  be  ex- 
amined as  a  witness  for  them,  they  having  sev- 
ered in  their  pleas.  But  as  that  question  was 
not  decided  by  this  court,  it  is  deemed  unneces- 
sary to  state  the  arguments  of  counsel  on  that 
point. 

Pope,  for  the  plaintiffs  in  error. 

Upon  a  demurrer  to  evidence,  it  is  a  general 
mle  of  law,  that  the  evidence  must  be  taken 
most  strongly  against  the  party  demurring; 
and  that  the  court  ought  to  infer  every  thing 
which  a  jury  could  reasonably  have  inferred 
from  the  testimony.  Doug.  134,  (3d  ed.)  Ooek' 
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sedge  v,  Fanahawj  2  Wash.  210,  211«  Btephen$ 
V.  White. 

In  the  present  case,  there  can  be  no  questioa 
as  to  the  defendants,  Pawling  and  Todd;  the 
only  possible  doubt  *which  can  be  [*221 
raised  is,  whether  the  testimox^  of  Wagnon 
supports  the  pleas  of  Adair  and  Kennedy. 

Kodney,  (Attorney  General,)  for  the  Unitsd 
States,  contended. 

That  the  delivery  as  an  escrow  ought  to  hare 
been  to  a  third  person,  and  not  to  Ballinger^ 
the  principal  obligor. 

Pope,  in  reply. 

The  law  of  the  plea  is  admitted  by  the  join- 
ing of  issue  upon  the  fact.  No  exception  can 
be  taken  to  the  l^^lity  of  the  defense,  if  ^e 
facts  of  the  plea  are  found  to  be  true.  Courts 
ought  to  lean  against  demurrers  to  evidence, 
because  they  take  the  cause  from  the  jury, 
which  is  the  proper  tribunal  to  decide  the  facts 
of  the  case,  and  throw  that  burden  upon  the 
court,  whose  only  duty  it  is  to  decide  the  law. 
Demurrers  to  evidence  are  also  extremely  incon- 
venient in  practice,  especially  demurrers  to  parol 
testimony,  which  consume  a  vast  deal  of  time. 

February  27.  Mabshall,  Ch,  J,,  delivered 
the  opinion  of  the  court  as  follows: 

In  this  case  two  points  are  made  for  the  con- 
sideration of  the  court. 

It  is  contended  by  the  plaintiffs  in  error. 

1st.  That  judgment  on  the  demurrers  to  evi- 
dence should  have  been  reckdered  for  the  de- 
fendants in  the  court  below. 

2d.  That  Joseph  Ballinger  ought  to  have 
been  admitted  as  a  witness. 

The  general  doctrine  on  a  demurrer  to  evi- 
dence has  been  correctly  stated  at  the  bar.  The 
party  demurring  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  *and  also  [*222 
those  conclusions  of  fact  which  a  jury  may 
fairly  draw  from  that  testimony.  Forced  and 
violent  inferences  he  does  not  admit;  but  the 
testimony  is  to  be  taken  most  strongly  against 
him,  and  such  conclusions  as  a  jury  might  jus- 
tifiably draw  the  court  ought  to  draw. 

The  point  in  issue  between  the  parties  was 
the  delivery  of  the  instrument  on  whidi  the 
suit  was  instituted.  The  plaintiffs  below  con- 
tending that  it  was  delivered  absolutely;  the 
defendants  that  it  was  delivered  as  an  escrow. 

The  bond,  upon  its  face,  purports  to  be  de- 
livered absolutely;  and  it  is  not  to  be  doubted 
that  obligees  would  be  much  more  secure 
against  fraud,  if  the  evidence  that  the  writing 
was  delivered  as  an  escrow  appeared  upon  its 
face,  than  by  admitting  parol  testimony  of 
that  fact.  But  the  law  is  settled  otherwise, 
and  is  not  to  be  disturbed  by  this  court. 

The  subscribing  witnesses  to  the  bond  were 
examined  to  prove  its  delivery.  Henry  Pawl- 
ing executed  it  at  one  time;  the  other  defend- 
ants, Kennedy,  Todd  and  Adair,  at  a  differ- 
ent time.  With  respect  to  Pawling,  the  testi- 
mony is  as  complete  as  can  be  required.  Will- 
iam 6.  Bryant  deposes  that  Pawling  signed  the 
bond,  on  condition  that  other  persons,  whom 
he  named,  should  also  sign  it.  The  witness 
understood  that  if  those  other  persons  should 
not  sign  it.  Pawling  should  be  exonerated. 
Elijah  Stapp,  the  other  subscribing  witness  to 
the  signature  of  Pawling,  depos^  that  ''he 
saw  Pawling  admowledge  it  as  his  act  and 
deed,  upon  condition  that  others,  whom  he 
mentioned*  ihould  also  sign  it." 
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These  are  the  subscribing  witnesses  to  the 
bond,  and  certainly  a  jury  believinf  them  could 
not  have  avoided  declaring,  by  their  verdict, 
that  the  bond  was  delivered  on  condition.  That 
condition  not  having  been  performed,  the  bond, 
as  to  Pawling,  remams  an  escrow. 

The  testimony,  with  respect  to  the  other  de- 
fendants, is  less  positive.  The  witness,  John  P. 
223*]  Wagnon,  was  'called  in  to  attest  the 
bond.  Thomas  Todd,  one  of  the  defendants, 
then  sat  down  and  inserted  in  the  body  of  the 
bond  the  names  of  other  persons  who,  he  said, 
were  also  to  execute  the  instrument  which  he 
then  held  in  his  hand. 

Some  distinction  was  taken  at  the  bar  be- 
tween the  case  of  Todd  and  that  of  the  other 
defendants.  But  the  court  is  of  opinion  that 
no  such  distinction  exists.  The  otner  defend- 
ants said  nothing.  Th^  did  not  even  admowl- 
edge  their  signatures.  Todd  holding  the  instru- 
ment in  his  hands,  called  upon  the  witness  to 
take  notice  that  "we"  (in  the  plural)  "adoiowl- 
edge  this  instrument,  but  others  are  to  sisn  it." 
The  two  other  obligors  being  present,  and  mak- 
ing no  other  acknowledgment,  are  clearly  to  be 
considered  as  speaking  through  Todd,  and  exe- 
cuting the  bona  on  the  terms  on  which  he  exe- 
cuted it.  Their  condition,  then,  is  the  same. 
It  is  either  an  escrow  or  a  writing  obligatory 
with  respect  to  all  of  them. 

A  jury  might  certainly  have  found  the  issue 
in  favor  of  the  plaintiffs  below,  and  a  court 
would  have  been  well  satisfied  with  their  ver- 
dict. But  might  they  not,  without  going  aeainst 
evidence,  have  found  the  issue  in  favor  of  the  de- 
fendants below. 

When  words  are  to  be  proved  by  witnesses 
who  depend  on  their  memory  alone,  the  precise 
terms  employed  by  the  parties  will  seldom  be 
recollected,  and  courts  and  juries  must  form 
their  opinions  upon  the  substance  and  upon  all 
the  circumstances.  Now  to  what  purpose  did 
the  defendants  call  upon  the  subscribing  witness 
to  take  notice  that  others,  as  well  as  themselves, 
were  to  execute  the  writing?  To  what  purpose 
did  they  qualify  their  acknowledgment  with  this 
declaration?  It  could  not  be  in  order  to  show 
that  they  depended  on  Ballinger  to  procure  ad- 
ditional securities,  for  that  was  an  affair  be- 
tween him  and  them,  of  which  it  was  perfectly 
unnecessary  to  call  on  the  witness  to  take  notice, 
if  it  was  to  have  no  influence  on  the  particular 
fact  he  was  required  to  attest.  There  is  certain- 
ly strong  reason  for  believing  that  the  obligors 
224*]  considered  that  declaration  as  *explain- 
ing  and  affecting  the  act  with  which  they  con-  j 
nected  it. 

It  is  also  of  some  importance  that  the  de- 
fendant Todd  had  previously  declared  that  he 
should  not  be  apprehensive  of  becoming  a  se- 
curity for  Ballinger,  provided  others,  whom  he 
named,  should  also  become  securities,  and  that 
he  inserted  the  names  of  others  in  the  bond,  in 
the  pre^noe  of  the  witness. 

Although  the  judges  who  compose  this  court 
might  not,  perhaps,  as  jurors,  be  perfectly  sat- 
isfied with  this  testimony,  they  cannot  say  that 
a  verdict  would  not  be  received,  or  ought  not  to 
be  received,  which  should  find  the  issue  in  favor 
of  the  defendants  below.  They  cannot  say  that 
such  a  verdict  would  be  against  evidence. 
Thinking  so,  the  court  is  of  opinion  that  the  I 
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judgment  on  the  demurrer  ought  to  have  been 
in  favor  of  the  defendants  below. 

It  is  unnecessary  to  g^ve  any  opinion  on  the 
second  point.  The  judgment  of  the  court  for 
the  district  of  Kentucky  is  to  be  reversed* 

Judgment  reversed* 


QRANT  V.  NAYLOR. 

A  letter  of  credit  addressed  by  mistake  to  John 
and  Joseph,  and  delivered  to  John  and  Jeremiah, 
will  not  support  an  action  by  John  and  Jeremiah 
for  Roods  furnished  by  them  to  the  bearer,  upon 
the  faith  of  the  letter  of  credit  It  is  not  a  writ- 
ten contract  between  the  plaintiffs  and  the  defend- 
ant, and  parol  proof  cannot  be  admitted  to  make  it 
such.  It  is  not  a  case  of  amblfiruity,  or  of  fraud,  or 
of  mistake  on  the  part  of  the  plaintiffs. 

Bcmb,  That  the  certificate  of  commissioners 
named  in  a  dedimus,  that  they  took  In  due  form  of 
law  the  oath  annexed  to  the  commission,  is  suffi- 
cient evidence  of  that  fact 

That  it  is  not  necessary  to  give  notice  to  the  op- 
posite party  of  the  time  and  place  of  executina  tioe 
commission. 

That  if  the  return  of  the  commissioners  be  in- 
closed In  an  envelop  which  is  sealed  by  the  com- 
missioners, no  other  sealing*  by  the  commissioners 
is  necessary. 

ERROR  to  the  circuit  court  for  the  district 
of  Maryland,  in  an  action  of  assumpsit 
brought  by  John  and  Jeremiah  Naylor  against 
Daniel  Grant. 

The  verdict  and  judgment  below  were  for  the 
plaintiffs  on  the  second  count  of  the  declaration, 
which  stated,  in  substance,  that  it  was  agreed 
between  the  plaintiffs  and  defendants,  that  if 
the  plaintiffs  would  at  the  request  of  the  defend- 
ant sell  and  deliver  to  a  John  Hackett  and  Alex- 
ander Grant  "divers  goods,  wares  and  merchan- 
dises," he,  *the  defendant,  in  considera-  [*226 
tion  of  the  same,  promised  to  pay  the  plaintiffs 
as  much  money  as  they  reasonably  deserved  to 
have  therefor,  in  case  Hackett  &  Grant,  did  not 
pay  for  them;  and  that,  in  consideration  of  the 
defendant's  promise,  and  at  his  request,  they 
sold  and  delivered  to  Hackett  ft  Grant  "divers 
goods,  wares  and  merchandises,"  and  reasonably 
deserved  to  have  therefor  2,1681.  sterling,  of 
which  the  defendant  and  Hackett  ft  Grant  had 
notice;  and  which  Hackett  &  Grant  did  not  pay, 
but  refused,  and  are  insolvent;  of  all  which  the 
defendant  had  notice,  and  in  consideration  of 
the  premises  promised  to  pay  the  plaintiffs  the 
said  sum  of  2,1681.  sterling  of  the  value,  fto., 
which  he  has  failed  to  do. 

Upon  the  issue  of  non  (uaumpsii,  the  plain- 
tiffs read  in  evidence  a  letter,  sdmitted  to  be 
signed  by  and  with  the  name  of  the  defendant, 
and  directed  "To  Messrs.  John  and  Joseph  Nay- 
lor ft  Ck>."  in  the  following  words: 

''Baltimore,  6th  April,  1795. 
"Gentlemen  : 

"By  the  recommendation  of  Mr.  Travis,  I  take 
the  liberty  to  address  you  by  my  son  Alexander, 
who  visits  England  with  a  view  of  establishing 
connections  in  the  commercial  line  there  in  the 
different  manufactories  and  others.  He  is  con- 
cerned with  Mr.  John  Hackett,  of  this  place» 
under  the  firm  of  Hackett  ft  Grant.  For  their 
plan  I  refer  to  themselves.    Have  therefore  only 
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to  add,  that  I  will  guaranty  their  engagements, 
should  you  think  it  necessai^y,  for  any  transac- 
tion they  may  have  with  your  house." 

The  plaintiffs  also  produced  and  offered  to 
read  in  evidence  a  commission,  (with  interroga- 
tories, and  an  exhibit  and  depositions,)  directed 
to  two  persons,  in  the  usual  form,  commanding 
them  to  take  the  examination  of  the  witnesses 
in  writing  upon  the  interrogatories,  and  to  send 
them  to  tne  court  closed  up  and  under  the  seals 
of  any  two  or  one  of  them,  and  requiring  them 
226*]  to  take  the  *oath  annexed  to  the  com- 
mission, but  not  directing  before  whom,  or  in 
what  manner,  the  oath  should  be  taken. 

The  depositions  under  this  commission  went 
to  prove  that  there  was  no  commercial  house 
at  Wakefield,  (the  town  where  the  plaintiffs 
lived,)  under  the  name  of  John  and  Joseph  Nay- 
lor  &  Ck>.  That  the  firm  of  the  plaintiffs  was 
John  and  Jeremiah  Naylor  &  Co.,  and  that  the 
Mr.  Travis,  mentioned  in  the  letter,  was  the 
agent  of  the  plaintiffs.  That  the  letter  was  in 
fact  intended  for  tiiat  house,  and  was  delivered 
to  it  by  Alexander  Grant,  of  the  house  of  Hack- 
eift  &  Grant,  who  obtained  goods  upon  the  credit 
of  it,  and  who  became  insolvent. 

To  the  reading  of  this  commission  and  depo- 
sitions the  defendant  objected,  contending  that 
the  commission  was  illegally  and  defectively  ex- 
ecuted; but  the  court  below  overruled  the  ob- 
jection, and  suffered  them  to  be  read. 

The  defendant  then  prayed  the  court  to  in- 
struct the  jury,  that  upon  this  evidence  the 
plaintiffs  were  not  entitled  to  recover  upon 
either  count  in  the  declaration;  but  the  court 
refused,  and  instructed  the  juiy  that  the  evi- 
dence was  proper  and  legal  to  support  the  issue 
on  the  part  of  the  plaintiffs,  and  sufficient  in 
law  for  that  purpose,  if  by  the  jury  believed  to 
be  true,  and  if  they  should  believe  that  the  let- 
ter was  intended  to  be  addressed,  and  was  ad- 
dressed, by  the  defendant  to  the  plaintiffs. 

To  which  opinions  of  the  court  the  defendant 
excepted,  and  brought  his  writ  of  error. 

Martin,  for  the  plaintiff  in  error. 

1.  The  first  bill  of  exceptions  brings  into 
view  the  informality  of  the  execution  of  the 
commission  to  examine  witnesses.  The  author- 
ity to  issue  such  a  commi3sion,  and  the  mode 
of  executing  it,  depend  upon  the  act  of  assembly 
of  Maryland,  passed  at  November  session,  1773, 
c.  7,  s.  7,  by  which  it  is  enacted,  "that  such  com- 
mission shall  issue,  and  tne  commissioners  shall 
227*]  be  appointed  and  *qualified,  and  such 
interrogatories  be  proposed  or  exhibited,  and 
such  commission  be  executed  and  returned;  and 
the  depositions  or  affidavits  taken  in  pursuance 
thereof  shall  be  published  in  the  same  manner 
and  form  as  in  the  case  of  a  commission  issuing 
out  of  the  court  of  chancery  for  the  examination 
of  witnesses  residing  and  living  out  of  this 
province ;  and  the  depositions  or  affidavits  which 
shall  be  duly  made  or  taken  in  virtue  of  any 
commission  which  shall  issue  in  pursuance  of 
this  act,  or  copies  thereof  duly  attested,  shall 
be  admitted  in  evidence  at  the  trial  of  the 

cause." 

The  mode  of  issuing  and  executing  commis- 
sions from  the  court  of  chancery  in  Maryland 
has  always  been  conformable  to  the  English 
practice,  except  that,  by  the  act  of  Assembly  of 
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1785,  0.  72,  8.  15,  the  parties  are  permitted  to 
be  present  at  the  examination,  and  may  put 
additional  interrogatories. 

1st.  We  object  to  the  execution  of  the  com- 
mission, because  it  does  not  appear  that  the 
commissioners  were  sworn  according  to  law. 
They  themselves  certify  that  they  took  the  oath 
annexed  to  the  commission,  but  do  not  say  be- 
fore whom,  nor  in  what  manner.  It  ought  to 
have  been  certified  by  some  person  who  admin- 
istered the  oath,  and  who  was  competent  in  law 
to  administer  it;  and  such  certificate  ought  to 
show  how  it  was  done.  It  is  like  the  case  of  a 
commission  to  ascertain  the  boundaries  of  lands, 
in  which  case  it  has  been  uniformly  holden  in 
Maryland,  that  if  the  commissioners  only  return 
that  thev  have  acted  according  to  law  in  general 
terms,  their  return  is  insufficient.  They  must 
certify  in  what  manner  they  have  executed  their 
commission,  that  the  court  may  judge  whether 
it  be  legally  executed. 

2d.  The  commissioners  were  only  authorized 
to  examine  witnesses  upon  the  interrogatories 
sent  out  with  the  commission.  But  it  does  not 
appear  that  any  interrogatories  were  sent  with 
the  commission.^ 

"3d.  The  defendant  had  no  notice  of  [•228 
the  time  and  place  of  executing  the  commission. 
He  filed  no  interrogatories.  Notice  is  required 
by  the  principles  of  natural  justice,  and  by  the 
constant  practice  of  the  court  of  chancery.  1 
Harrison's  Ch.  Prac.  444. 

4th.  The  return  of  the  commissioners  ought 
to  have  been  under  seal. 

LrviNOSTON,  J.  Was  not  the  envelop  under 
their  seals  T 

Martin.  Yes;  but  that  is  not  sufficient  $  they 
ought  to  have  put  their  seals  to  their  certificate. 

LiviNOSTON,  J.  I  have  never  seen  any  other 
sea)  to  the  return  of  commissions  than  the  seal 
to  the  envelop. 

6th.  Martin.  The  commission  was  taken 
out  upon  the  first  issue  which  was  made  up,  and 
before  the  second  issue  upon  the  amended  plead- 
ings,* upon  which  the  cause  was  finally  tried. 

Livingston,  J.  Did  not  the  old  dedaration 
contain  a  count  like  the  second  count  of  the  new, 
upon  which  the  verdict  was  foimd? 

Martin.  Upon  the  filing  a  new  declaration,  it 
is  to  be  considered  as  a  new  case  altogether.  Eq. 
Ca.  Abr.  490,  vol.  2,  pt.  1,  pi.  5,  new  edition. 

2.  The  second  bill  of  exceptions  draws  in  ques- 
tion the  applicability  of  the  evidence  to  the 
counts  of  the  declaration,  and  its  sufficiency  to 
support  the  plaintiffs*  action.  The  verdict,  be- 
ing for  the  plaintiffs  upon  the  second  count 
only,  confines  the  inquiry  to  that  count. 

*The  letter  upon  which  the  action  is  [•229 
founded  was  not  addressed  to  the  plaintiffs,  but 
to  John  and  Joseph  Naylor  and  Company. 

l.__Harper.  The  rule  of  the  court  below  te,  tliat 
no  commission  shall  Issue  unUl  ten  days  after  In- 
terrogatories tiled.  It  Is  to  be  Presumed  that  t^e 
clerk  did  not  dUobey  the  rule  of  court.  The  com- 
missioners have  returned  the  Interrogatorlee  with 
the  depositions. 

2. — On  the  first  trial  a  Juror  was  withdrawn,  and 
the  plaintiff  had  leave  to  amend.  Upon  which  he 
filed  a  new  declaration,  and  a  new  issue  was  made 
up.  in  substance,  the  same  as  the  first. 
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A  person  cannot  take  by  a  grant  made  to  him 
fey  a  wrong  name.  Moor,  197,  Panton  v.  Chose; 
1  Salk.  7,  Cro.  Eliz.  897,  ca.  22,  Field  v,  Wilson; 
Willes.  554,  556,  Evans  v.  King, 

No  parol  evidence  is  admissible  to  vary  a 
written  agreement.  3  Dall.  416,  Clarke  v.  Rus- 
eel;  1  H.  Bl.  289,  Qunnia  v.  Erhart, 

This  was  a  promise  to  pay  ttie  debt  of  another, 
and  within  the  statute  of  frauds.  Cowp.  227, 
Jones  V.  Cooper;  2  T.  R.  80,  Matson  v.  Wharam: 
1  Salk.  23. 

The  written  agreement  must  show  the  eonsid- 
«ration  as  well  as  the  promise.  The  whole 
agreement  must  be  in  writing.  5  East,  10, 
Wain  V,  Warltera,  No  parol  testimony  can  sup- 
ply the  defect. 

The  declaration  must  set  forth  the  special 
agreement  precisely.  The  probata  must  agree 
with  the  allegata.  2  Bos.  &  Pull.  281,  Wilson 
V.  Gilbert;  3  Bos.  ft  Pull.  559,  Whitwell  v.  Ben- 
net;  6  T.  R.  363,  Spalding  v.  Mure;  5  East,  111, 
note,  Bordenave  v.  Bartlett;  3  Esp.  R^.  205; 
3  Bos.  ft  Pull.  456,  Turner  v.  Eyles. 

The  plaintiffs  cannot,  upon  this  evidence,  re- 
cover either  upon  the  special  counts  or  the 
money  counts.  4  Bos.  ft  Pull.  861,  OooTce  v, 
Munstone, 

The  letter  is  not  an  absolute  guaranty,  but 
upon  condition  that  John  and  «K>seph  Naylor 
should  think  it  necessary.  There  is  no  evidence 
of  notice  to  the  defendant  that  the  plaintiffs 
thought  it  necessary.  They  ought  to  have  given 
the  defendant  notice  that  they  held  him  respon- 
sible, in  order  that  he  might  take  means  to  se- 
cure himself.  * 

It  was  not  a  continuing  guaranty.  It  is  to  be 
considered  as  extending  only  to  the  first  impor- 
230*]  tation  of  goods;  *but  the  plaintiffs  have 
recovered  upon  the  transactions  of  several  years. 

The  declaration  ought  to  have  set  out  special- 
ly what  engagement  Hackett  ft  Grant  had  made 
and  failed  to  comply  with, 

Ingersoll,  contra. 

There  are  only  three  questions  made  in  this 
case. 

1.  Whether  the  letter  of  credit  rendered  the 
defendant  liable  to  the  extent  of  the  plaintiffs* 
demand. 

2.  Whether  the  objection,  arising  from  the 
mistake  in  addressing  the  plaintiffs  as  John  and 
Joseph,  instead  of  John  and  Jeremiah,  is  not 
obviated  by  the  proof,  without  an  averment  in 
the  declaration  that  the  same  persons  were 
meant. 

3.  Whether  the  evidence  \mder  the  commis- 
sion was  admissible. 

1.  On  the  first  p^int  he  contended  that  it  was 
apparent  on  the  face  of  the  letter,  and  from  the 
nature  of  the  business  in  which  Hackett  ft  Grant 
were  about  to  engage,  that  a  continuing  guar- 
anty was  intended.  And  that  if  there  was  any 
ambiguity  in  the  expressions  of  the  letter  upon 
that  point,  they  ought  to  be  taken  most  strongly 
against  the  writer,  and  that  a  letter  of  credit 
was  a  contract  which  required  to  be  executed 
among  merchants  with  peculiar  good  faith. 

2.  Parol  evidence  was  admissible  to  show  that 
John  and  Joseph  meant  John  and  Jeremiah.  10 
Co.  124,  125,  b. 

It  is  admitted  that  if  the  obligor  be  sued  by 
the  name  in  the  bond,  and  it  be  proved  by  parol 
that  the  defendant  delivered  the  bond,  he  is  es- 
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topped  to  deny  his  name  to  be  as  in  the  bond. 
So  in  assumpsit,  parol  evidence  may  be  given 
to  show  that  the  contract  was  made  with  A.  by 
the  name  of  B.,  and  to  show  that  the  writing 
was  delivered  to  A. 

•It  is  the  custom  in  Europe  among  [*231 
merchants  to  keep  the  name  of  a  firm  long  after 
the  original  copartners  are  dead.  Suppose  a 
letter  of  credit  addressed  to  the  old  firm  be  de- 
livered to  persons  not  named  in  the  letter,  and 
they  furnish  the  goods,  shall  they  not  be  enti- 
tled to  recover  upon  this  letter  of  credit  ? 

In  the  present  case,  suppose  there  is  no  such 
person  as  Joseph,  then  his  name  is  a  surplusage, 
and  it  is  a  letter  to  John.  And  then  what  is 
the  objection  to  a  suit  in  the  name  of  John  and 
Jeremiah  T 

It  may  state  the  contract  according  to  its 
legal  import.  If  a  bond  be  made  in  the  name 
of  John,  and  James  deliver  it,  it  is  the  bond  of 
James.  So  may  a  letter  addressed  to  John  and 
Joseph,  delivered  to  John  and  Jeremiah,  con- 
stitute a  contract  with  John  and  Jeremiah.  It 
was  competent  to  prove  that  Alexander  Grant 
delivered  the  letter  to  John  and  Jeremiah,  and 
that  there  was  no  other  firm  in  Wakefield  of 
the  name  of  Navlor.  It  was  not  necessary  to  , 
state  in  the  declaration  that  the  contract  was  * 
in  writing,  nor  that  John  and  Joseph  meant 
John  and  Jeremiah.  If  John  and  Jeremiah  had 
drawn  a  bill  of  exchange  in  the  name  of  John 
and  Joseph,  John  and  Jeremiah  would  have  been 
liable,  so  on  a  policy  of  insurance  in  the  name 
of  A.,  but  for  the  use  of  B.,  it  is  not  necessary 
to  aver  it  to  be  so,  but  an  action  may  be  brought 
directly  in  the  name  of  B. 

So  if  I  direct  my  correspondent,  having  ftmds 
in  his  hand,  to  make  insurance,  and  he  fails  to 
do  so,  I  m&y  charge  him  as  insurer,  without 
stating  specially  the  circumstances  which  ren- 
der him  liable.  So  in  a  case  of  executor  de  son 
tort,  I  charge  him  as  execiitor  generally,  with- 
out stating  the  facts  of  intermeddling  with  the 
goods,  ftc.  whereby  he  is  liable  to  &  sued  as 
executor. 

Ingersoll  inquired  of  the  court  whether  it 
was  required  that  he  should  say  any  thing  upon 
the  execution  of  the  commission  and  the  depo- 
sitions. 

Marshaix,  Ch,  J,  The  only  doubt  enter- 
tained by  the  court  upon  that  point  is  as  to  the 
change  of  the  issue. 

•Ingersoll.  The  case  cited  from  Eq.  [*232 
Ca.  Abr.  furnishes  the  answer.  In  that  case 
there  was  no  issue  when  the  depositions  were 
taken,  but  here  was  an  issue  the  same  in  sub- 
stance as  that  upon  which  the  cause  was  tried. 

On  the  next  day.  Harper,  on  the  same  side, 
was  stopped  by 

The  court,  as  to  the  point  of  the  change  of 
the  issue,  saying  that  the  issue  was  in  substance 
the  same,  and  that  the  court  was  satisfied  that 
the  judgment  Was  not  erroneous  on  that  ac- 
count. 

Harper.  The  cases  in  which  parol  evidence 
is  admitted  to  explain  a  written  agreement,  are, 

1st.  Of  ambiguity ;  and, 

2d.  Of  mistake. 

1.  Of  ambiguity,  where  it  is  patent,  it  is  the 
province  of  the  court  to  explain  it  from  the  in- 
strument itself,  and  the  juages  cannot  resort  to 
evidence  dehora. 
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When  there  is  no  ambigoi^  upon  the  face  of 
the  instrument,  but  an  uncertainty  arises  from 
facts  out  of  the  instrument,  (as  where  there  are 
two  persons  of  the  same  name  and  description,) 
there  t}ie  ambiguity  may  be  explained  by  parol 
testimony. 

You  may  not  by  parol  evidence  vary,  extend 
or  curtail  a  written  instrument,  but  you  may 
explain  it  2  Vez.  216,  Hampahire  v.  Pierce; 
Powell  on  C!ontracts,  431. 

The  case  of  Clarke  and  Rusael  was  a  case  of 
patent  ambiguity. 

2.  But  we  sav  this  is  not  a  case  of  latent  or 
patent  ambiguity,  but  of  mistake,  and  there  are 
many  instances  where  a  mistake  may  be  cor- 
rected by  parol.  3  T.  R.  The  King  v.  The  Inr 
hahiianta  of  Soammonden;  6  T.  R.  671,  Thomas 
V.  Thomas;  Powell  on  CJontract32432 ;  Gro.  Car. 
601,  Nevison  v.  Whitney;  2  P.  Wms.  141. 
233*]  *Chase,  J,  There  was  a  case  of  Lord 
Baltimore's  devise  to  his  son  Benjamin,  when 
his  name  was  Benedict.  Benedict  recovered  in 
an  ejectment,  having  proved  himself  to  be  the 
person  meant. 

Harper.  The  case  from  10  Ck).  124,  is  no 
authority.  It  is  the  opinion  of  one  judge  only, 
and  the  other  appears  to  have  been  the  better 
lawyer.  And  even  in  that  case  parol  evidence 
must  have  been  admitted  to  show  that  there 
was  not  another  corporation  of  that  name. 

There  is  a  difference  between  proving  that 
somethinp^  was  aereed  which  does  not  appear  in 
the  writing,  and  proving  that  it  was  agreed 
that  something  should  be  inserted  in  the  writ- 
ten agreement  which  was  omitted  by  mistake. 
3  Wilson,  275,  Meres  v,  Ansel,  This  was  a  mis- 
take of  Travis,  the  agent.  It  was  agreed  that 
the  guaranty  should  be  by  Grant  to  John  and 
Jeremiah,  but  by  mistake  it  was  directed  John 
and  Joseph. 

3.  No  averment  was  necessary  in  the  declara- 
tion that  John  and  Jeremiah  were  the  persons 
meant,  because  it  was  not  necessary  to  set  forth 
the  vritten  agreement  in  the  declaration. 

4.  There  can  be  no  doubt  that  the  Guaranty 
was  general.  By  the  very  terms  of  the  letter 
the  defendant  undertook  to  guaranty  any  en- 
gagements which  Hackett  &  Grant  should  enter 
into  any  for  transaction  they  might  have  with 
the  plaintiffs. 

5.  No  notice  was  necessary  to  inform  the  de- 
fendant that  a  guaranty  was  necessary.  The 
contract  did  not  require  notice. 

Martin,  in  reply. 

Although  the  name  of  a  firm  sometimes  con- 
tinues after  some  of  the  original  partners  are 
dead,  yet  when  they  sue  they  must  declare  that 
A.,  B.  and  C.,  trading  under  the  name  and  firm 
of  D.,  E.  &  F.,  &c. 

So  in  this  case,  if  the  fact  would  justify  them, 
the  plaintiffs  might  have  declared  that  the  de- 
234*]  fendant  promised  *the  plaintiffs  trading 
under  the  name  and  firm  of  John  and  Joseph 
Naylor  &  Co. 

The  plaintiffs  are  bound  to  name  all  the  per- 
sons entitled  to  be  joined  as  plaintiffs,  at  tneir 
peril. 

The  action  cannot  be  supported  by  any  acts 
done  by  the  plaintiffs.  There  can  be  no  assump- 
sit in  law.  The  whole  contract  arises  from  the 
letter.  Its  legal  import  must  appear  upon  the 
face  of  it. 

We  offer  no  parol  evidence  to  create  an  am- 
biguity, and  Uiere  is  none  on  the  face  of  the  in- 
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strument.    The  variance  Is  apparent  upon 
paring  the  evidence  with  the  oedarati^m. 

It  is  true  that  equity  will  interpose  in 
cases  of  mistake,  where  it  was  agreed  that  som^ 
thing  should  be  inserted  in  the  writing,  whidi 
was  not  done,  and  the  writing  wai  drawn  l^ 
the  other  party;  or  where  there  is  any  thing 
omitted  through  fraud,  one  party  being  illiter- 
ate, &C.  But  here  the  plaintiffs  were  not  bound 
to  part  with  their  goooe  upon  such  a  letter;  H 
was  their  own  folly  to  do  it.  They  made  aft 
mistake. 

March  29.  Mabbwat.Ti»  OK  J,,  deliyered  tfa» 
opinion  of  the  court,  as  follows: 

In  this  case  three  points  are  made  br  the 
plaintiff  in  error  on  the  letter  whidi  oonstitutes 
the  basis  of  this  action.    He  contends, 

1st.  That  this  letter  being  a  collateral  under- 
taking, and  being  addressed  to  John  and  Joseph 
Naylor  &  Co.,  the  plaintiffs  below  cannot  be  ad- 
mitted to  prove  by  parol  testimony  that  it  was 
intended  for,  and  is,  an  assumpsit  to  John  and 
Jeremiah  Naylor. 

2d.  That  the  undertaking  was  conditional, 
and  r^uired  notice  to  be  given  to  the  writer  of 
the  intent  and  nature  of  his  liability. 

*3d.  That  it  is  confined  to  the  ship-  [*235 
ments  made  during  the  year  in  which  it  was 
written. 

On  the  first  objection  the  court  has  felt  con- 
siderable diffici^ty.  That  the  letter  was  really 
desired  for  John  and  Jeremiah  Naylor  cannot 
be  doubted,  but  the  principles  which  require 
that  a  promise  to  pay  the  debt  of  another  shall 
be  in  writing,  and  which  will  not  permit  a  writ- 
ten contract  to  be  explained  by  parol  testimony, 
originate  in  a  general  and  a  wise  policy,  which 
this  court  cannot  relax  so  far  as  to  except  from 
its  operation  cases  within  the  principles. 

Already  have  so  many  cases  been  taken  out 
of  the  statute  of  frauds,  which  seem  to  be  with- 
in its  letter,  that  it  mav  well  be  doubted  wheth- 
er the  exceptions  do  not  let  in  many  of  the  mis- 
chiefs against  which  the  rule  was  intended  to 
guard.  The  best  judees  in  England  have  been 
of  opinion  that  this  relaxing  construction  of  the 
statute  ought  not  to  be  extended  further  than  it 
has  already  been  carried,  and  this  court  entirely 
concurs  in  that  opinion. 

On  examining  the  cases  which  have  been  cited 
at  the  bar,  it  does  not  appear  to  the  court  that 
they  authorize  the  explanation  of  the  contract 
which  is  attempted  in  this  case. 

This  is  not  a  case  of  ambiguity. 

It  is  not  an  ambiguity  patent,  for  the  face  of 
the  letter  can  excite  no  doubt. 

It  is  not  a  latent  ambiguity,  for  there  are  nOt 
two  firms  of  the  name  of  John  and  Joseph  Nay- 
lor &  Co.,  to  either  of  which  this  letter  might 
have  been  delivered. 

It  is  not  a  case  of  fraud.  And  if  it  was,  a 
court  of  chancery  would  probably  be  the  tri- 
bunal which  would,  if  any  could,  afford  redress. 

If  it  be  a  case  of  mistake,  it  is  a  mistake  of 
the  writer  only,  not  of  him  hj  whom  the  goods 
were  advanced,  and  who  claims  the  benefit  of 
the  promise. 

*Without  reviewing  all  the  cases  [*e36 
which  have  been  urged  from  the  bar,  it  ma^  be 
said  with  confidence  that  no  one  of  them  is  a 
precedent  for  this. 

A  letter  addressed  by  mistake,  it  is  admitted, 
to  one  house,  is  delivered  to  another.    It  oon* 
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tains  no  application  or  promise  to  the  company 
to  which  it  is  delivered,  but  contains  an  apph 
cation  and  a  promise  to  a  different  company 
not  existing  at  that  place.  The  company  to 
which  it  is  delivered  are  not  imposed  upon  with 
respect  to  the  address,  but  knowing  Lhat  the 
letter  was  not  directed  to  them,  they  trust  the 
bearer,  who  came  to  make  contracts,  on  his 
own  account.  In  such  a  case  the  letter  itself  is 
not  a  written  contract  between  Daniel  Grant, 
the  writer,  and  John  and  Jeremiah  Naylor,  the 
persons  to  whom  it  was  delivered.  To  admit 
parol  proof  to  make  it  such  a  contract,  is  going 
further  than  courts  have  ever  gone,  where  the 
writing  is  itself  the  contract,  not  evidence  of  a 
contract,  and  where  no  pre-existing  obligation 
bound  the  party  to  enter  into  it. 

It  being  the  opinion  of  a  majority  of  the 
ooort  that  John  and  Jeremiah  Naylor  could 
not  maintain  their  action  on  this  letter,  it  be- 
comes unnecessary  to  consider  the  other  points 
which  were  made  at  the  bar.  It  is  the  opinion 
of  this  court  that  the  circuit  court  erred  in  di- 
recting the  jury  that  the  evidence  given  by  the 
plaintiffs  in  that  court  was  proper  and  suffi- 
cient to  support  the  issue  on  their  part.  The 
ludgment  of  the  circuit  court  is,  therefore,  to 
be  reversed,  and  the  cause  sent  back  for  fur- 
ther trial. 

Judgment  reversed. 


testimony  of  such  witness  at  the  next  term,  or 
n  a  reasonable  time,  to  be  therein  stated." 

No  motion  had  been  made  for  an  attachment 
igainst  the  witness,  or  any  other  process  to 
compel  his  attendance. 

*The  case  was  submitted  to  the  court  [*£38 
«¥ithout  argument,  by  Swann,  for  the  plaintiffs, 
xnd  Youngs,  for  the  defendant. 

By  the  Court,  The  question  is,  whether  a  re- 
fusal to  continue  a  cause  can  be  assigned  for  er- 
ror. 

The  impression  of  the  court  is,  that  it  cannot 
Has  the  party,  by  law,  a  right  to  a  continuance 
in  any  case?  If  he  has  it  will  have  weight.  Is 
it  not  merely  a  matter  of  favor  and  discretion  T 

This  is  a  case  in  which  this  court  cannot  look 
into  the  merits  of  the  question,  whether  the 
court  below  ought  to  have  granted  a  continu- 
ance of  the  cause. 

Judgment  affirmed,  with  oosts,*^ 


237^]    •WOODS   AND    BEMIS   f>.   YOUNG. 

The  refasal  of  the  court  below  to  continue  a 
cause  after  it  Is  at  issue,  cannot  be  assigned  for 
error. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria. 

The  plaintiffs  below,  Woods  &  Bemis,  took 
a  bill  of  exceptions  to  the  refusal  of  the  court 
to  continue  the  cause  till  next  term,  upon  their 
motion  grounded  on  an  affidavit  stating  the  ab- 
sence of  a  witness,  the  facts  which  they  expected 
to  prove  by  him,  on  a  belief  that  he  would 
prove  those  facts,  (which  appeared  to  be  mate- 
rial to  the  issue,)  that  he  resided  in  the  state  of 
Maryland,  about  25  miles  from  the  place  of 
trial,  had  been  summoned,  and  promised  to  at- 
tend; that  the  cause  had  been  called  at  a  former 
day  for  trial  in  the  regular  course  of  the  dock- 
et, and  was  then  postponed  at  the  request  of  the 
plaintiffs,  on  account  of  the  absence  of  that  wit- 
ness; that  the  cause  being  now  again  called  for 
trial,  the  witness  was  still  absent,  but  it  was 
expected  that  his  attendance  might  be  had  at 
the  next  term. 

The  bill  of  exceptions  stated  a  general  rule 
of  practice  which  had  been  made  at  a  former 
term,  and  entered  on  the  minutes  of  the  court, 
and  which  was  still  in  force,  "that  when  a 
motion  shall  be  made  for  the  continuance  of  a 
cause  for  want  of  a  witness,  the  affidavit  must 
state  the  fact  or  facts  which  the  party  making 
the  affidavit  expects  to  prove  by  such  witness, 
and  that  the  said  party  verily 'believes  that  the 
said  witness  will  prove  such  fact  or  facts,  and 
that  he  the  deponent  has  used  all  proper  means 
to  obtain  the  attendance  of  such  witness,  and 
that  he  believes  he  shall  be  able  to  procure  the 
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If  A  agree,  under  seal,  to  do  certain  work  for  B. 
and  does  part,  but  Is  prevented  by  B.  from  flnlshing 
it  accordiDg  to  contract,  A.  cannot  maintain  a 
quantum  meruit  against  B.  for  the  work  actually 
performed,  but  must  sue  upon  the  sealed  instru- 
ment. 

ERROR  to  the  circuit  court  for  the  District  of 
Columbia  in  an  action  of  assumpsit^ 
brought  by  Preston  against  Young,  upon  a 
quantum  meruit  for 'work  and  labor. 

At  the  trial  below,  the  defendant.  Young, 
offered  in  evidence  a  sealed  agreement  between 
the  parties,  and  offered  further  evidence  that 
the  work  and  labor  for  which  this  action  was 
brought  were  done  in  consequence  of  that 
agreement;  and  prayed  the  court  to  instruct  the 
jury  that  if,  from  the  evidence,  they  should 
be  of  opinion  that  the  said  work  and  labor  was 
done  in  consequence  of  the  sealed  agreement, 
the  action  of  assumpsit  would  not  lie:  which 
instruction  the  court  refused  to  give,  evidence 
having  been  offered  to  the  jury  that  the  plain- 
tiff was  prevented  from  completing  the  work 
mentioned  in  the  agreement  by  the  defendant, 
who  employed  another  person  to  finish  it. 

But  the  court  instructed  the  jury  that  if, 
from  the  evidence,  they  should  be  of  opinion 
that  the  plaintiff  was  prevented  by  the  defend- 
ant from  proceeding  to  complete  the  said  work, 
according  to  the  said  agreement,  in  a  reason- 
able time,  then  the  plaintiff  had  a  risht  to 
recover,  in  this  form  of  action,  from  the  de- 
fendant, as  much  money  as  the  plaintiff  de- 
served to  have  for  the  work  done  by  him  for  the 
defendant,  although  the  same  was  done  in  con- 
sequence of  the  said  agreement,  and  although 
the  whole  work  mentioned  in  the  said  agree- 
ment was  not  completed.  To  which  refusal 
and  instruction  the  defendant  excepted;   and 

1. — This  case  was  brought  up  in  expectation  that 
this  court  would  have  decided  the  question  whether 
an  attachment  can  be  served  upon  a  person  who  re- 
sides out  of  the  district,  but  within  100  miles  of 
the  place  of  trial,  and  who  has  been  summoned  and 
falls  to  attend  as  a  witness  in  a  civil  cause. 

But  the  court  having  Intimated  an  opinion  that 
the  refusal  to  continue  the  cause  could  not  be  as- 
flicned  f'^r  error,  the  counsel  did  not  argue  the 
other  point 

Note. — Effect  of  part  performance  of  oontraot 
for  8ervice$ — see  note,  24  L.  B.  A.  231. 
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the   judCTient   below  being   against   him,    he 
brought  his  writ  of  error. 

Upon  the  opening  of  the  case,  this  court, 
without  argument,  reversed  the  judgment. 
240*]  *0n  a  subsequent  day,  C.  Simms,  one 
of  the  counsel  for  the  defendant  in  error,  not 
having  been  present  at  the  opening  of  the  case, 
was  permitted  by  the  court  to  cite  authorities  in 
support  of  the  opinion  of  the  court  below,  and 
cited  the  following:  Towers  v,  Barrett,  1  T.  R. 
133,  where  it  was  decided  that  assumpsit  for 
money  had  and  received  will  lie  to  recover 
money  paid  on  a  contract  which  is  put  an  end 
to;  as  where,  either  by  the  terms  of  the  con- 
tract it  is  left  in  the  plaintiff's  power  to  rescind 
it  by  any  act,  and  he  does  it,  or  where  the  de- 
fendant assente  te  its  being  rescinded.  In  that 
case,  the  counel  for  the  defendant  admitted, 
that  when  the  party  has  done  anything  to  pre- 
clude himself  from  going  into  the  contract, 
then  money  had  and  received  will  lie.  Buller, 
J.  said,  "The  defendant  left  it  in  the  power  of 
the  plaintiff  to  put  an  end  to  the  contract.  If 
the  contract  be  open,  the  plaintiff's  demand  is 
not  for  the  whole  sum,  but  for  damages  arising 
out  of  that  contract." 

So  in  Oiles  v,  Edwards,  1  T.  'SL  181,  there 
was  a  special  contract  between  the  plaintiff  and 
the  defendant,  which  the  defendant  had  pre- 
vented the  plaintiff  from  completing.  'The 
court  was  clearly  of  opinion,  that  "as  by  the 
defendant's  default  the  plaintiffs  could  not  per- 
form what  they  had  undertaken  to  do,  they 
had  a  right  to  put  an  end  to  the  whole  contract, 
and  recover  back  the  money  they  had  paid  un- 
der it."  So  here,  Simms  contended,  that  as  the 
defendant  had  prevented  the  plaintiff  from 
completing  the  contract,  the  plaintiff  had  a 
right  to  put  an  end  to  it.  If  he  had  paid  money 
under  the  contract,  he  would  have  had  a  right 
to  recover  it  back;  but  as  instead  of  advancing 
money,  he  had  done  work  and  labor,  which 
could  not  be  recovered  back  in  specie,  he  had 
a  right  to  recover  its  value. 

So  in  1  Powell  on  Contracts,  417,  "If  he, 
who  is  benefited  by  another's  fulfilling  his  con- 
tract or  agreement,  is  the  occasion  why  it  is  not 
carried  into  execution,  the  contract  or  agree- 
ment is  thereby  entirely  dissolved,  and  the 
party  bound  discharged  from  his  obligation." 

But  notwithstanding  these  authorities,  the 
court  adhered  to  their  first  impression,  some  of 
241*]  the  judges  saying,  •that  the  plaintiff 
had  a  clear  right  of  action  upon  the  sealed  in- 
strument; he  might  aver  in  his  declaration  that 
he  had,  in  part,  performed  the  work,  and  was 
ready  to  do  the  rest,  but  was  prevented  by  the 
defendant.  And  whenever  a  man  may  have 
an  action  on  a  sealed  instrument,  he  is  bound 
to  resort  to  it. 

Judgment  reversed. 


BOSE  V.  HIMELY. 


If  a  claim  be  set  op  untler  the  seotence  of  con- 
demnation of  a  foreien  court  this  court  will  ex- 
amine into  the  Jurisdiction  of  such  court;  and  If 
that  court  cannot,  couaibteutly  with  the  law  of  na- 
tions, exercise  the  JurlBdictlon  which  It  has  as- 
sumed, Its  sentence  is  to  be  disregarded ;  but  of  their 
own  Jurisdiction,  so  far  as  it  depends  upon  munici- 
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pal  laws,  the  courts  of  every  country  arc  the  ex- 
elusive  Judges.  Every  sentence  of  condemnation 
by  a  competent  court,  having  Jurisdiction  over  the 
subject  matter  of  its  Judgment,  is  conclusive  as 
to  the  title  to  the  thing  claimed  under  it. 

The  prohibition,  by  France,  of  all  trade  with  the 
revolted  blacks  of  Santo  Domingo,  was  an  exercise 
of  a  municipal,  not  of  a  belligerent  rieht ;  and  seiz- 
ures under  that  prohibition  were  only  authorized 
within  two  leagues  of  the  coasts  of  that  island. 

A  seizure  beyond  the  limits  of  the  territorial 
Jurisdiction,  for  breach  of  a  municipal  regulation. 
Is  not  warranted  by  the  law  of  nations ;  and  sudi 
a  seizure  cannot  give  Jurisdiction  to  the  courts  of 
the  offended  country ;  especially  If  the  property 
seized  be  never  carried  within  Its  territorial  joria- 
dictlon. 

Quare,  whether  a  French  court  can,  consistently 
with  the  law  of  nations,  and  the  treaty,  condemn 
American  property  never  carried  into  the  domic- 
ions  of  France,  and  while  lying  in  a  port  of  the 
United  States. 

THIS  was  an  appeal  from  the  sentence  of  the 
circuit  court  for  the  district  of  South  Caro- 
lina, which  reversed  that  of  the  district  judge, 
who  awarded  restitution  to  Hose,  the  libellant, 
of  certein  goods,  part  of  the  cargo  of  the  Amer- 
ican schooner  Sarah. 

This  vessel,  after  trading  with  the  brigands, 
or  rebels  of  St.  Domingo,  at  several  of  their 
porte,  sailed  from  thence,  with  a  cargo  pur- 
chased there,  for  the  United  States;  and  had 
proceeded  more  than  ten  leagues  from  the  coast 
of  St.  Domingo,  when  she  was  arrested  by  a 
French  privateer,  on  the  23d  of  February,  1804, 
carried  into  the  Spanish  port  of  Barraooa,  in 
the  island  of  Cuba;  and  there,  with  her  cargo, 
sold  by  the  captors,  on  the  18th  of  March,  1804, 
before  condemnation,  but  under  authority,  as 
it  was  said,  of  a  person  who  styled  himself 
agent  of  the  government  of  St.  Domingo,  at  St 
Jago  de  Cuba.    The  greater  part  of  the  cargo 

was   purchased  by  Cott,  the  master  of 

an  American  vessel  called  the  Example,  into 
which  vessel  the  goods  were  clandestinely 
transferred  from  the  Sarah,  in  the  night  time, 
and  brought  into  the  port  of  Charleston,  in 
South  Carolina,  where  they  were  followed  by 
Rose,  the  supercargo  of  the  Sarah,  who  filed  a 
libel  against  them,  in  behalf  of  the  former  own- 
ers, complaining  of  the  unlawful  seizure  on  the 
high  seas,  and  praying  for  restoration  of  the 
goods:  whereupon  process  was  issued,  and 
•the  goods  were  arrested  by  the  marshal,  [^242 
on  the  4th  of  May,  1804.  No  steps  appear  to 
have  been  token  by  the  French  captors,  towards 
obtaining  a  condemnation  of  the  vessel,  until 
time  enough  had  elapsed  for  them  to  receive 
information  of  the  proceedings  against  the 
goods  in  this  country.  The  forms  of  adjudica- 
tion were  begun  in  the  tribunal  of  the  first  in- 
stance, at  Santo  Domingo,  in  July,  1804,  and 
the  condemnation  was  had  before  the  middle  of 
that  month. 

This  condemnation  purporte  to  be  made  con- 
formably to  the  first  article  of  the  arrete  of  the 
captain  general,  (Ferrand,)  of  the  1st  of  March, 
1804,  which  was  issued  six  days  subsequent  to 
the  seizure  of  the  vessel. 

This  article  was  as  follows:  "The  port  of 
Santo  Domingo  is  the  only  one  of  the  colony  of 
Santo  Domingo,  open  to  French  and  foreign 
commerce;  consequently,  every  vessel  anchored 
in  the  bays,  coves  and  landing  places  of  the 
coast  occupied  by  the  revolters,  those  destined 
for  the  porte  in  their  possession,  and  coming 
out  with  or  without  cargoes;  and,  generally, 
every  vessel  sailing  within  the  territorial  extent 
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of  the  island,  (except  between  Cape  Raphael, 
and  the  bay  of  Ocoa,)  found  at  a  less  distance 
than  two  leagues  from  the  coast,  shall  be  arrest- 
ed by  the  vessels  of  the  state,  and  by  privateers 
bearing  our  letters  of  marque,  who  shall  con- 
duct them,  as  much  as  possible,  into  the  port 
of  Santo  Domingo,  that  the  confiscation  of  the 
•aid  vessels  and  cargoes  may  be  pronounced." 

On  the  6th  of  September,  180o,  no  sentence 
of  condemnation  having  been  produced  in  evi- 
dence, the  judge  of  the  district  court  decreed 
restitution  of  the  property  to  the  libellant,  from 
which  sentence  the  other  party  appealed  to  the 
circuit  court,  and  there  produced  the  sentence 
of  condemnation,  by  the  tribunal  of  the  first 
instance,  at  Santo  Domingo.  The  circuit  court 
reversed  the  sentence  of  the  district  court,  and 
243*]  dismissed  the  libel.^  *From  this  sen- 
tence, the  libellant  appealed  to  this  court. 

For  the  libellant,  the  case  was  argued  by  G. 
Lee,  Harper,  S.  Chase,  Jun.^  Dallas,  Rawle, 
Ingersoll  and  Drayton;  and, 

For  the  respondent,  by  Diiponceau,  K  Tilgh- 
man  and  Martin.' 

For  the  libellant  it  was  contended, 

1.  That  this  was  not  a  seizure  as  prize  of 
war,  but  as  a  forfeiture  for  violation  of  the 
municipal  law  of  France;  and, 

2.  That  whether  it  were  seized  jure  belli,  or 
jure  civilif  it  was  not  competent  for  the  court, 
244*]  sitting  at  *Santo  Domingo,  to  condemn 
the  property,  while  it  was  in  a  neutral  foreign 
port. 

1st  point. 

This  is  not  a  case  of  prize  of  war,  but  of 
municipal  forfeiture. 

The  tribunal  of  the  first  instance  was  a 
municipal  court;  and  it  is  doubtful  whether  it 
had  cognizance  of  questions  of  prize  of  war. 
But  if  it  had  a  general  prize  jurisdiction,  it 
could  not,  consistently  with  our  treaty  with 
France,  (Laws  U.  S.  vol.  6,  p.  34,  art.  22,)  con- 
demn a  prize  not  carried  into  a  French  port. 
The  words  of  the  article  are,  **it  is  further 
agreed  that,  in  all  cases,  the  established  courts 
for  prize  causes,  in  the  country  to  which  the 
prizes  may  be  conducted,  shall  alone  take  cos^- 
nizance  of  them."    Hence  it  is  to  be  inferred. 


that  as  they  could  not,  consistently  with  the 
treaty,  take  cognizance  of  the  case  as  prize  of 
war,  they  themselves  must  have  considered  it 
as  a  mere  seizure,  for  violation  of  a  municipal 
regulation.  It  is  characteristic  of  prize  of  war, 
that  it  is  done  with  a  view  to  annoy  an  enemy. 
When  a  neutral  violates  his  neutrality,  he  be- 
comes, quoad  hoc,  an  ally  to  the  enemy,  and 
the  ground  of  condemnation  is  always  as 
enemy  proper^.  But  here  was  no  feature  of 
public  war.  It  was  merely  an  insurrection. 
All  the  world  considered  the  blacks  of  St.  Do- 
mingo as  revolted  subjecte.  Our  government 
has  acknowledged  the  right  of  France  to  legis- 
late over  those  colonies.  The  French  arrete  is 
not  a  measure  of  war,  but  of  government;  and 
is  a  mere  municipal  regulation  to  enforce  obe- 
dience to  her  laws,  and  for  the  reduction  of  the 
insurgents.  The  law  of  France  rendered  the 
trade  illicit,  but  a  seizure  for  illicit  trade  is 
not  the  exercise  of  a  right  of  war.  It  had  no 
relation  to  a  state  of  war ;  and  might  have  been 
passed,  if  the  most  profoimd  peace  had  existed 
throughout  the  world. 

In  the  year  1802,  France,  Spain  and  England 
were  at  peace  with  each  other,  and  with  all  the 
world.  The  proceedings  of  France  against 
her  revolted  colonies  were  of  a  civil  nature; 
at  least  they  were  so  considered  by  her. 
(See  Bonaparte's  letter  to  Toussaint,  and  Le 
•Clerc's  letter  of  November,  1802,  and  [^245 
his  address  to  the  people  of  St.  Domingo.) 
Toussaint  also  considered  himself  as  holding 
under  the  government  of  France,  and  to  show 
his  confidence,  left  his  children  in  France  aa 
hostages. 

The, tribunals  in  Santo  Domingo  were  the 
ordinary  tribimals  of  municipal  jurisdiction, 
and  not  exclusively  courte  of  prize.  Their 
jurisdiction  depended  upon  the  arreiea  of  the 
consuls  of  France,  of  the  18th  of  June,  and  2d 
of  October,  1802,'  (a  time  of  profound  peace,) 
*and  which  refer  to  the  year  1789,  a  [*246 
time  when  France  was  also  at  peace  with  all 
the  world.  There  was,  then,  no  necessity  of  a 
prize  court;  and  neither  of  those  'arretes  [•247 
allude  particularly  to  the  insurrection  of  the 
blacks.    That  of  2d  October,  1802,  relates  gen- 


1. — The  reasons  of  the  circuit  court  are  stated  by 
Jndge  Johnson,  in  this  sentence :  see  Appendix,  note 

i. — This  case  was  argued  in  connection  with  the 
rase  of  Rotie  v.  Qroening,  which  was  a  libel  for  an- 
other part  of  the  carco  of  the  Sarah,  and  with  the 
case  of  La  Font  v.  Biffelow,  from  Maryland,  which 
was  an  action  of  replevin  by  the  original  owner  of 
goods  condemned  by  the  tribunal  at  Santo  Domin- 
go, under  similar  circumstances ;  and  with  the  case 
of  Hudson  d  Smith  v,  Ouestier,  also  from  Mary- 
land, which  was  trover  for  the  cargo  of  the  Sea 
Flower,  condemned  upon  similar  grounds ;  and  with 
the  case  of  Palmer  d  Higpins  v.  Dutligh,  from  Penn- 
sylvania, which  was  replevin  for  the  cargo  of  the 
t>rig  Cores,  coudemned  under  similar  circumstances ; 
and  with  the  case  of  Pluyment  v.  The  Brig  Ceres, 
which  was  a  libel  in  the  district  court  of  the  United 
States  at  Philadelphia,  for  restoration  of  the  ves- 
sel. These  cases  were  all  supposed  to  depend  on 
the  same  questions,  and  by  consent  of  counsel,  with 
leave  of  the  court,  were  argued  as  one  cause.  This 
accounts  for  the  great  number  of  the  counsel  em- 
ployed, and  for  the  great  length  of  the  argument, 
which  consumed  nine  days. 

Upon  the  opening  of  these  cases,  six  judges  being 
present,  it  appeared  that  three  of  the  six  Judges 
had  given  opinions  in  the  circuit  court  upon  the 
principal  points  which  were  about  to  be  argued, 
and  that  11  each  judge,  who  had  given  an  opinion, 
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should  withdraw  trom  the  bench,  aa  had  been  etw* 
tomary  heretofore,  there  would  not  remain  a  quo- 
rum to  try  the  cause.  It  was  thereupon  agreed,  by 
all  the  judges,  that  they  would  sit.  Chase,  John- 
son and  Livingston,  Justices,  expressed  themselves 
strongly  against  the  practice  or  a  judge's  leaving 
the  bench  necanse  he  had  decided  the  case  in  the 
court  below.  Washington,  Justice,  said  he  should 
not  insist  upon  the  practice,  if  it  should  be  gen- 
erally abandoned  by  the  judges.  The  whole  six 
judges  (Todd,  Justice,  being  absent)  sat  in  the 
cause ;  so  that  the  practice  of  retiring  seems  to  be 
abandoned. 

8. — ^The  following  is  the  arrete  of  18th  of  June, 
1802. 

**Arr€te  of  the  consuls  concerning  the  mode  of 
administration  of  civil  and  criminal  justice  in  the 
colonies  restored  to  France  by  the  treaty  of  Amiens. 

"The  consuls,  &c..  on  the  report,  &c.,  decree : 

"1.  In  the  colonies  restored  to  France  by  the 
treaty  of  Amiens  of  Gth  of  Germainal  last,  (27th 
March,  1802),  the  tribunals  which  existed  in  1789. 
shall  continue  to  administer  justice  in  civil  as  well 
as  criminal  matters,  according  to  the  forms  of  pro- 
ceedings, laws,  regulations  and  tables  of  fees  tnen 
observed,  and  so  that  nothing  be  innovated  as  to 
the  organization,  jurisdiction  and  competence  of 
the  said  tribunals. 

*'2.  The  denominations  of  BeneMohalsea,  admtral- 
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erallj  to  the  smuggling  trade  of  the  colonies, 
and  refers  to  the  ancient  laws,  not  to  the  laws 
of  war;  but  the  municipal  laws.  From  the 
jurisdiction  of  the  court,  ihen,  it  cannot  be  in- 
ferred that  this  was  a  case  of  prize  of  war; 
nor  will  such  an  inference  be  drawn  ifom  the 
colonial  regulations  respecting  the  trade. 

The  first  of  these  is  the  arrete  of  the  captain 
^neral,  dated  the  22d  of  Jime,  1802/  which 
IS  entirely  municipal,  and  applies  as  well  to 
French  as  to  foreign  vessels,  and  is  limited  in 
its  operation  to  within  two  leagues  of  the  coast. 

The  next  is  that  of  the  9th  of  October,  1802, 
which  is  to  the  same  effect. 

The  last  is  that  of  1st  March,  1804,  which 
as  to  these  cases  was  clearly  ex  post  facto,  but 
if  applicable  at  all,  shows  itself  to  be  merely  an 
exercise  of  a  municipal  right.  The  sentence 
of  condemnation  itself  does  not  pretend  to  con- 
sider the  vessel  as  prize  of  war,  but  as  a  seiz- 
ure made  for  the  violation  of  those  mimicipal 
regulations  of  trade  which  it  recites.  The  or- 
der that  the  proceeds  should  be  distributed 
according  to  the  laws  respecting  prizes,  would 
have  been  imnecessary,  if  it  had  been  a  case  of 
prize,  to  which  those  laws  would  have  applied 
independent  of  the  order. 

There  would  have  been  a  gross  inconsistency 
in  France  treating  the  revolters  as  rebels,  and 
yet  claiming  that  other  nations  should  consider 
them  as  acknowledged  enemies.  Yet  before 
France  can  claim  the  rights  of  war  from  neu- 
trals, in  r^^rd  to  the  insurgents  of  St  Domin- 
248*]  go,  she  must  •admit  them  to  be  enemies, 
and  not  rebels.    If  they  are  independent,  and 

1. — ^The  13th  article  of  that  arrete,  which  Is  the 
only  article  referred  to  in  the  sentence  of  condemna- 
tion, is  as  follows: 

"Bvery  vessel,  French  or  foreign,  which  shall  be 
found  by  the  vessels  of  the  Republic  anchored  in 
any  of  the  ports  of  the  island  not  designated  by 
these  presents,  or  within  the  bays,  cores,  or  land- 
ings of  the  coast,  or  under  sail  at  a  distance  less 
tiian  two  leagues  from  the  shore  and  communicating 
with  the  land,  shall  be  arrested  and  confiscated." 


France  is  at  war  with  them,  France  can  claim 
from  us  only  the  rights  which  war  gives.  We 
shall  have  a  clear  right  to  trade  with  them,  mi- 
less  in  contraband  of  war,  or  to  blockaded 
ports. 

It  either  is,  or  is  not,  prize  of  war.  There 
are  only  two  sides  to  the  question.  Prize  is  a 
seizure  jure  belli.  There  must  be  a  war  to  raise 
a  question  of  prize.  No  open  war  then  existed 
with  any  nation.  It  is  said  that  bv  aiding  reb- 
els we  make  a  common  cause  with  them;  but 
the  assistance,  to  justify  such  an  inference, 
must  be  the  act  of  the  nation,  not  the  unauthor- 
ized act  of  individuals.  Until  the  year  1806, 
the  United  States  had  never  declared  the  trad^ 
to  be  unlawful;  nor  did  France  require  our 
government  to  take  notice  of  the  trade,  until 
the  fall  of  1805.  The  law  of  nations  does  not 
authorize  the  seizure  and  confiscation  of  the 
proper^  of  foreigners  trading  with  rebels.  No 
authority  to  that  effect  has  been  cited  from  any 
writer  upon  that  law.  A  state  has,  by  the  law 
of  nations,  a  right  to  regulate  ite  own  trade. 
A  parent  state  may  choose  to  exercise  greater 
or  less  degree  of  severity,  with  regard  to  the 
trade  of  ite  colonies.  England  did  not,  until 
1776,  wholly  prohibit  trade  with  her  North 
American  colonies.  The  statute  of  Ifl  Geo. 
Ill,  c.  5,  prohibiting  such  trade,  would  have 
been  altogether  useless,  if  such  trade  had  beoi 
imlawful  in  consequence  of  the  rebellion.  It 
declares  ''that  all  manner  of  trade  and  com- 
merce is  and  shall  be  prohibited  with  the  colo- 
nies of  New  Hampshire,"  &c,  (naming  ttte  colo- 
nies,) "and  that  all  ships  and  vessels  of,  or 
belonging  to  the  inhabitente  of  the  said  colo- 
nies, together  with  their  cargoes,"  Ac,  "and 
all ,  other  ships  and  vessels  whatsoever,  with 
their  cargoes,"  &c.  "which  shall  be  found 
trading  in  any  port  or  place,  of  the  said  colo- 
nies, or  going  to  trade,  or  coming  from  trading, 
in  any  such  port  or  place,  shall  l>ecome  forfeit- 
ed to  His  Majesty,  as  if  the  same  were  the  ships 
and  effecte  of  open  enemies,  and  shall  be  so 
adjudged,  deemed  and  taken,  in  all  the  eourti 


ty,  and  royal  Jurisdiction  coorts,  shall  he  supplied 
by  that  of  ti'ibunai  of  the  first  instance ;  but  from 
this  change  of  denomination  no  change  is  to  be  in- 
ferred as  to  the  Jurisdiction  of  the  ancient  tribun- 
als, and  particularly  of  the  courts  of  admiralty. 

**3.  The  public  ministry  shall  be  exercised  by 
commissaries  of  the  government  and  their  substi- 
tutes. 

**4.  There  shall  be  provided  a  special  regulation 
for  the  changes  to  be  made  in  the  present  tribunals 
at  Tobago. 

*'5.  Judgments  shall  nm  in  the  name  of  the 
French  Republic. 

"6.  The  members  of  the  tribunals  shall  be  pro- 
visionally nominated  according  to  the  requisite 
forms,  by  the  captain  general.  He  shall  receive 
from  each  of  them  a  promise  of  fidelity  to  the 
French  Republic.*' 

The  following  is  the  arrete  of  2d  October,  1802. 

**Arrete  for  regulating  the  forms  to  be  observed 
for  the  proceedings  and  Judgment  of  contraventions 
to  the  laws  concerning  foreign  commerce  in  the 
colonies. 
*  "The  consuls,  &c.,  on  the  report,  Ac,  decree : 

**1.  The  contraventions  to  the  dispositions  of  the 
laws  and  regulations  concerning  foreign  commerce 
in  the  colonies  shall  be  proceeded  on  and  adjudi- 
cated in  the  form  hereinafter  mentioned. 

"2.  The  instruction'*  (proceedings  in  preparato- 
rio)  "and  first  Judgment  shall  beioug  to  the  or- 
dinary tribunal  of  the  place  where  the  prise  shall 
have  been  conducted,  subject  to  an  appeal  in  all 
610 


cases  to  special  crmmissioners,  who  shall  pronounce 
in  the  last  resort, 

'*The  said  instruction  shall  be  made  snmmarllj 
and  on  simple  memolra. 

"3.  Within  the  extent  of  each  captain  general- 
ship, the  commitolon  stiall  be  composed  of  the  cap- 
tain general,  the  colonial  prefect,  the  commissary 
of  Justice,  or  the  grand  Judge ;  and  in  case  of  Im- 
pediment of  any  of  them,  then  of  a  substitute^ 
{oelui  qui  le  remplace,)  and  besides,  of  three  mem- 
bers of  the  court  of  appeal,  chosen  for  each  cause 
by  the  captian  general. 

[Here  follows  a  particolar  regolatlon  as  to  T»> 
bago.] 

"4.  In  case  of  a  division  of  opinions,  that  of  the 
president  shall  preponderate. 

"5.  The  inspector  of  the  marine,  or  the  ofllic^  of 
administration  doing  the  doty  of  inspector,  shall, 
of  rig^t,  exercise  the  functions  of  the  public  min- 
istry in  the  said  commission  of  appeal. 

"The  functions  of  clerk  shall  be  extt-clsed  by  a 
secretary  appointed  for  that  purpose  by  the  captain 
general. 

"6.  As  to  the  residue,  the  ancient  laws  shall  be 
executed,  so  far  as  they  ar«  not  altered  by  the 
present  regulation. 

**7.  The  minister  of  the  marine  and  the  colonies 
is  charged  with  the  execution  of  the  present  armu, 
which  shall  be  inserted  in  the  bulletin  of  the  laws. 

(Signed)  "BONAPAETS." 
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of  admiralty,  and  in  all  other  courts  whatso- 
ever." 

The  Treneh  arretes  limit  the  right  of  seizure 
to  the  extent  of  their  territorial  .jurisdiction ; 
249*]  but  if  they  had  'claimed  a  right  under 
the  law  of  nations,  they  would  have  authorized 
seizures  as  well  on  the  high  seas  as  within  two 
leagues  of  the  coast. 

The  title  of  the  arrete  of  Qeneral  Ferrand, 
of  the  10th  Ventose,  ^ear  12,  (1st  March,  1804), 
which  is  referred  to  in  the  sentence  of  condem- 
nation is,  "an  arrete  relative  to  vessels  taken 
in  contravention  to  the  dispositions  of  the  laws 
and  regulations  concerning  the  French  and  for- 
eign commerce,  with  the  colonies;"  and  the 
reason  of  passing  the  arrete^  is  stated  in  the 
preamble  to  be,  '^hat  some  of  the  French  agents 
in  the  allied  and  neighboring  islands  had  mis- 
taken the  application  of  the  laws  and  regula- 
tions concerning  vessels  taken  in  contravention 
upon  the  costs  of  Santo  Domingo,  occupied  by 
the  rebels,  and  had  confound^  these  prizes 
with  those  made  upon  the  enemies  of  the  state; 
wishing  to  put  an  end  to  the  abuses  which  may 
result  therefrom,  and  which  are  as  derogatory 
to  the  territorial  sovereignty,  as  they  are  U)  neu- 
tral rights,"  &c.,  Ac,  thus  clearly  taking  a  dis- 
tinction in  terms  between  thpse  mimicipal  seiz- 
ures and  prizes  of  war.  The  8th  article  also 
speaks  of  acquitting  the  accused  of  the  contra- 
vention; and  the  sentence  of  the  appellate 
court,  speaking  of  its  jurisdiction,  describes  it 
thus:  ''For  pronouncing  in  the  last  resort  up- 
on appeals,  from  judgments  rendered  in  the 
first  instance,  by  the  provisional  commission  of 
justice,  sitting  in  the  town  of  Santo  Domingo, 
upon  prizes  made  by  the  vessels  of  the  state, 
and  by  French  privateers  upon  neutrals,  taken 
in  contravention  of  the  laws  and  regulations, 
concerning  the  smuggling  trade  of  the  colony," 
(a  I'occasion  des  prises  faites  par  les  batiments 
de  Tetat,  et  par  les  corsaires  Francois,  sur  les 
neutres  pris  en  contravention  aux  lois  et  res- 
lemens  concemant  le  commerce  interope  de  la 
colonic.) 

If  this  trade  was  illegal  by  the  law  of  na- 
tions, there  was  no  necessity  for  these  French 
laws  upon  the  subject. 

2d  point. 

Whether  the  seizure  were  made  as  prize  of 
war  or  for  violating  a  municipal  law  of  trade, 
250*]  it  was  not  competent  'for  the  court  sit- 
ting at  Santo  Domingo  to  condemn  the  prop- 
erty while  lying  in  a  foreign  neutral  port. 

No  title  could  vest  in  the  purchaser  by  a 
sale,  without  a  condemnation;  although,  per- 
haps, a  subsequent  legal  condemnation  might 
relate  back  to  the  time  of  the  sale,  and  vest  a 
legal  title  in  the  purchaser.  But  the  con- 
demnation of  the  property  in  this  case  could 
not  be  a  legal  condemnation,  while  the  property 
was  not  only  in  South  Carolina,  but  actually  in 
the  custody  of  our  law.  It  had  got  back  to  the 
country  of  its  original  owner,  who  had  claimed 
the  protection  of  our  laws. 

The  mere  capture,  even  by  a  belligerent  and 
fure  helli,  does  not  devest  the  title  of  the  prop- 
erty out  of  the  neutral  owner;  but  an  order  or 
sentence  of  some  competent  tribunal  is  neces- 
sary for  that  purpose. 

The  title  of  the  captor,  before  condemnation, 
does  not  extend  beyond  his  actual  possession; 
and  if  he  loses  or  ouits  the  possession,  his  title 
is  entirely  gone.  Here  had  be^i  a  change  of 
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possession  before  condemnation.  If  a  captured 
vessel  escape  before  condemnation,  the  title  re- 
vests in  tne  former  owner.  4  Rob.  50,  The 
Henriok  and  Maria;  Collection  of  Sea  Laws, 
629;  8  T.  R.  Harilock  v.  Rookwood;  1  Rob. 
114,  TJie  Flad  Oyen;  2  Burr.  693,  Qoaa  v. 
Withers;  Institute  2,  1,  17. 

Although  new  evidence  may  be  admitted  up- 
on the  appeal,  yet  the  sentence  of  condemnation 
in  this  case  ought  not  to  have  been  admitted, 
because  it  was  not  the  sentence  of  a  competent 
tribunal.  The  question  of  competence  is  al- 
ways open,  whatever  may  be  the  law  as  to  the 
conclusiveness  of  a  foreign  sentence.  The  court 
at  Santo  Domingo  had  no  jurisdiction  over  this 
coffee. 

Incompetence  may  arise  from  want  of  juris- 
diction, as  to  the  subject  of  litigation,  or  as  to 
the  place  where  the  tribunal  sits.  Neither  by 
the  law  of  nations,  nor  by  treaty,  could  it  con- 
demn property,  wliile  it  was  in  the  custody  of 
our  laws,  and  in  contest  in  our  courts.  Even 
if  the  property  had  been  in  France,  it  is  very 
doubtful  whether  the  court  of  Santo  Domingo 
could  have  condemned  it.  The  proceeding  was 
in  rem^  and  from  the  nature  of  things,  the  res, 
the  thing  against  which  the  *suit  is  in-  [*251 
stituted,  ought  to  be  within  the  power  and 
jurisdiction  of  the  court  before  which  it  is  tried ; 
it  ought  at  least  to  be  in  the  same  country.  If 
it  be  a  case  of  mere  municipal  jurisdiction,  the 
court  cannot  proceed  if  .the  thing  be  in  the 
country  even  of  an  ally;  for  an  ally  in  a  war  is 
not  an  ally  as  to  the  execution  of  the  municipal 
laws  of  the  co-ally.  Suppose  a  seizure  to  be 
made  by  Spain,  for  an  illicit  trade  in  contraven- 
tion of  her  municipal  laws,  and  the  vessel  never 
carried  into  a  Spanish  port,  but  into  a  French 
port.  The  Spanish  court  could  not  proceed. 
One  country  will  not  enforce  the  municipal  laws 
of  another.  In  this  country  no  court  has  juris- 
diction in  rem,  xmless  the  thing  be  within  its 
jurisdiction.  So  by  our  treaty  with  France, 
no  court  has  jurisdiction  of  a  cause  of  prize 
but  the  court  of  the  place  or  country  to  which 
the  prize  was  carried.  But  here  the  vessel  was 
earned  to  a  Spanish  coimtry,  and  condemned  in 
a  French  court. 

This  court  has  an  undoubted  right  to  exam- 
ine into  the  competency  of  the  court  whose  s^i- 
tence  is  produced  in  evidence.  That  question 
was  decided  in  the  case  of  Qlaes  v.  Oibbs,  {The 
Beteey,)  3  Dall.  7,  and  if  not  competent,  this 
court  will  disr^ard  its  sentence. 

Sir  W.  Scott,  in  a  ^reat  number  of  cases,  has 
looked  into  the  question  of  the  competency  and 
jurisdiction  of  the  court,  and  inquired  whether 
the  court  proceeded  according  to  the  law  of  na- 
tions. 1  Rob.  142,  The  Flad  Oyen;  8  T.  R. 
270,  Havilock  v,  Rockwoifd,  and  2  Rob.  172,  The 
Christopher, 

In  the  case  of  Sheafe  d  Turner  t?.  A,  Parcel 
of  sugars,  in  the  circuit  court  of  South  Caro- 
lina, m  1800,  the  sugars,  it  is  said,  were  carried 
into  a  Spanish  port  and  condemned  in  a  French 
port ;  but  Spain  was  then  an  ally  of  France,  and 
the  capture  was  jure  belli. 

When  it  is  said  that  a  neutral  court  has  no 
cognizance  of  prize,  it  means  that  a  neutral 
court  cannot  interfere  between  belligerents,  but 
not  that  a  neutral  court  shall  not  interfere  be- 
tween a  belligerent  and  one  of  its  own  neutral 
'-itizena.  3  Rob.  82.  The  Kierlighett;  2  Rob. 
239,  The  Preaervance,    Of  what  use  is  a  treaty 
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252*]  if  a  sentence  •contrary  to  that  treaty  is 
to  be  respected  by  the  nation  whose  rights  are 
thereby  violated?  In  Mayne  v.  Walter y  Park, 
414;  Pollard  v.  Bell,  8  T.  R.  437,  and  Bird  v. 
Appleton,  8  T.  R.  562,  it  is  decided  that  a  con- 
demnation grounded  upon  an  arbitrary  arrete 
is  void.  Browne  (Civ.  Law,  vol.  2,  p.  332,) 
says,  that  where  the  proceeding  is  in  rem,  it 
must  be  where  the  thing  is.  The  powers  of 
condemnation  and  restoration  belong  to  the 
same  court.  It  must  have  the  possession  of 
the  thing  in  order  to  restore  it. 

The  court  is  said  to  proceed  ir^Jitanter,  velo 
levato.  If  the  court  of  Santo  Domingo  had  de- 
creed restitution,  it  could  not  have  enforced  its 
decree.  In  the  case  of  the  Henrick  and  Maria, 
4  Rob.  52,  Sir  W.  Scott,  while  he  acknowledges 
that  the  English  practice  has  been  to  condenm 
vessels  lying  in  a  neutral  port,  seems  to  express 
a  wish  that  the  superior  court  would  recall  the 
practice  to  the  proper  purity  of  the  principle. 
In  p.  46,  he  says,  that  "upon  principle  it  is  not 
to  be  asserted  that  a  ship  brought  into  a  neu- 
tral port,  is,  with  effect,  proceeded  against  in 
the  belligerent  country.  The  res  ipsa,  the  cor- 
pus, is  not  within  the  possession  of  the  court; 
and  possession,  in  such  cases,  founds  jurisdic- 
tion.^ 

It  was  upon  this  pure  principle  that  the  22d 
article  of  the  French  convention  was  founded. 
It  is  no  argument  to  say  that  the  courts  of  each 
nation  must  have  an.  equal  right  to  expound 
that  convention,  and  that  if  we  think  their  con- 
struction incorrect,  we  must  apply  to  govern- 
ment for  redress.  If  application  were  to  be  made 
to  government,  we  should  be  sent  back  again  to 
our  courts  of  law;  and  not  until  it  should  be 
there  pronounced  that  the  French  construction 
was  incorrect,  would  our  government  make  ap- 
plication to  that  of  France  for  redress.  In  case 
of  rescue  or  escape,  the  government  is  never 
bound  to  restore.  The  capturing  nation  takes 
redress  in  its  own  way,  and  by  its  own  strength, 
and  cannot  require  the  aid  of  our  arm.  The 
penal  laws  of  a  foreign  country  can  affect  only 
the  property  in  its  power,  (1  H.  Bl.  134,  135,) 
and  cannot  be  executed  by  the  courts  of  an- 
other. 2  Wash.  295,  298.  Municipal  law  can- 
not make  prize  of  war.  2  Dall.  4;  3  Dall.  77. 
253*]  *And  if  the  thing  be  not  within  the  juris- 
diction of  the  court,  it  cannot  proceed.  3  Dall. 
86.  It  must  at  least  be  in  the  country  of  the 
captor,  or  his  ally.     2  Browne's  Civ.  Law,  268. 

No  propertv  c^n  be  acquired  by  capture,  im- 
less  it  be  carried  infra  prassidia;  i,  e^  into  the 
ports  of  the  enemy  of  the  captured ;  and  accord- 
ing to  Lee,  the  pOTts  of  an  ally  will  not  answer. 
Lee  on  Captures,  87-96.  A  capture  cannot  give 
a  title,  unless  it  be  of  enemy's  property.  2 
Dall.  2,  34.  The  case  of  Wheeltoright  v.  Depey- 
ster,  1  Johns.  Rep.  471,  was  in  all  its  circum- 
stances exactly  like  the  present,  and  the  su- 
preme coiirt  of  New  York  decided  the  court  at 
Santo  Domingo  to  be  incompetent  to  condemn 
a  vessel  lying  at  St.  Jago  de  Cuba.  Spain  was 
not  an  ally  in  the  war.  She  professed  to  be 
neutral,  and  was  bound  to  neutral  duties.  (See 
her  own  declaration  to  her  subjects,  dated  the 
10th  ef  September,  1804,  and  her  manifesto 
and  declaration  of  war  of  10th  December,  1804, 
in  the  New  Annual  Register  of  that  year. )  Al- 
though there  was  a  treaty  of  alliance  between 
her  and  France,  yet,  by  the  terms  ol  that  treaty, 
•12 


Spain  was  not  bound  to  assist  France  until 
called  upon ;  and  France  had  not  then  demanded 
her  aid.  She  was,  therefore,  neutral,  and  was 
boimd  to  refrain  from  giving  any  direct  aid  ta 
either  of  the  belligerents.  But  to  allow  one 
belligerent  to  carry  prizes  into  her  ports,  and 
deposit  them  there  for  safe  keeping,  is  a  viola- 
tion of  neutrality;  it  is  a  direct  aid.  Spain 
did  wrong  to  permit  this  kind  of  deposit,  and 
therefore  no  right  can  be  derived  from  it.  It 
is  not  always  necessary  to  make  application  to 
government  for  redress  by  negotiation  of  war. 
If  the  title  derived  from  the  captor  be  bad,  and 
the  thing  is  brought  within  the  jurisdiction  of 
our  oou^,  it  is  competent  for  those  courts  to 
give  redress,  and  restore  the  thing  to  its  law- 
ful owner.  But  when  a  neutral  becomes  an 
ally,  she  is  no  longer  bound  to  perform  these 
neutral  duties;  she  becomes  a  partner  in  the 
war,  and  is  boimd  to  belligerent  duties.  She  is 
bound  to  give  her  aid  to  her  co-belligerent.  The 
exception  of  the  country  of  an  allv,  therefore, 
strengthens  the  general  rule,  that  the  property 
cannot  be  lawfully  condemned  while  lying  in  a 
neutral  coimtry. 

*The  possession  of  one  ally  is  quoad  [*254 
hoc  the  possession  of  the  other. 

Proceedings  for  forfeitures  are  always  pro- 
ceedings in  rem;  aiid  to  make  them  valid,  it  is 
always  necessary  that  the  court  should  have 
possession  of  the  thing.  Possession  is  the  foun- 
dation of  all  its  proceedings.  How  can  it  eon- 
demn  what  is  not  in  its  power  to  give?  Or  how 
restore  what  is  not  within  its  control?  This 
principle  applies  as  universally  to  captures 
jure  belli,  as  to  seizures  for  municipal  offenses. 
If  this  be  a  municipal  seizure,  it  is  immaterial 
whether  Spain  was  an  ally  in  the  war  or  not; 
because  she  could  not  be  an  ally  as  to  municipal 
offenses.  One  ally  never  gives  up  offenders 
against  the  municipal  iaws  of  the  other,  unless 
boxmd  so  to  do  by  treaty.  One  ally  is  not  bound 
to  aid  the  other  in  maintaining  the  authority 
of  its  own  laws.  So  if  proper^  be  carried  to 
the  country  of  one  ally,  the  laws  of  the  other 
cannot  reach  it.  The  former  is  not  bound  to 
give  it  up  to  the  latter,  nor  to  enforce  its 
municipal  judgments  or  decrees. 

The  arrete  of  2d  October,  1802,  gives  the  ju- 
risdiction only  to  "the  ordinary  tribunal  of  the 
place  where  the  prize  shall  have  been  con- 
ducted;" BO  that  by  the  lew  loci  the  court  at 
Santo  Domingo  had  no  jurisdiction,  even  if  the 
vessel  had  laid  at  another  French  port. 

Captors  gain  no  right  by  mere  capture. 
Whatever  is  acquired  fure  belli  belongs  to  the 
sovereign.  No  title  is  gained  until  condemna- 
tion. 3  Rob.  193.  Fnuice  herself,  when  neu- 
tral, will  not  permit  a  belligerent  to  detain  his 
prize  in  her  ports  more  than  24  hours.  2 
Azuni,  256.  A  man  can  sell  only  what  he  has. 
But  the  captor,  before  condemnation,  had  at 
most  a  right  of  possession.  The  right  is  said 
to  be  in  abeyance,  subject  to  the  chance  of  re- 
capture, and  to  the  fue  fostliminii.  If  it  be 
said  that  jus  postUminii  does  not  apply  to  neu- 
trals, we  say,  that  when  a  belligerent  treats  a 
neutral  as  an  enemy  the  latter  becomes  entitled 
to  belligerent  rights.  If  rescued,  what  becomes 
of  the  right  acquired  by  capture?  There  is  no 
instance  of  a  condemnation  after  sueh  a  rescue, 
nor  of  a  complaint  to  *the  government  of  [*255 
neutral.  The  rule  in  all  oases  oi  sale  of  cap- 
tured goods  is^  oaveai  €m§t9r. 
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On  the  part  of  the  respondent  (the  purchaser 
under  the  sale  at  Barracoa)  it  was  admitted 
that  there  were  only  two  questions  in  the  case, 
viz.: 

1.  Whether  the  vessel  was  seized  jure  belli, 
or  in  execution  of  the  municipal  laws? 

2.  Whether  the  condemnation  by  a  court  in 
Santo  Domingo,  while  the  vessel  was  in  a 
Spanish  port,  was  a  legal  condemnation? 

1.  The  condemnation  was  in  exercise  of  bel- 
ligerent rights,  and  not  for  violation  of  a  mu- 
nicipal law. 

England,  during  the  contest  with  these  states, 
always  claimed  and  exercised  the  rights  of  war. 
France  never  complained,  even  before  she  be- 
came a  party.  So  France  is  to  be  considered 
as  a  belligerent  with  respect  to  Hayti.  There 
were  armies  on  both  sides,  arrayed  against  each 
other,  fighting  battles,  taking  towns,  and  carry- 
ing on  a  war  in  fact.  It  was  not  a  trifling  and 
partial  insurrection,  but  a  most  cruel  and 
bloody  war.  It  was  a  civil,  or  rather  a  servile 
war,  but  not  to  be  distinguished  from  other 
wars  as  to  belligerent  rights.  The  non-inter- 
course act,  passed  by  C!ongress  in  1798  or  1799, 
if  it  had  stood  alone,  might  have  been  consid- 
ered as  a  municipal  regulation;  but  connected 
with  other  facts,  it  was  taken  by  this  court,  to 
be  an   act  of   the  partial   war   then   waging 


against  France.  So  the  act  of  the  British  Par- 
liament, in  1776,  prohibiting  all  trade  with  the 
North  American  colonies,  was  an  act  of  war. 
The  word  war  was  not  used,  because  England, 
as  a  matter  of  punctillio,  would  not  acknowl- 
edge us  as  an  independent  nation.  This  court 
said  we  were  at  war  with  France  in  1798,  btit 
Congress  did  not  say  so ;  and  France  always  de- 
nied it.  So  the  Netherlands  were  at  war  with 
Spain  for  70  years,  but  Spain  would  never  ac- 
knowledge it. 

If  there  was  war  between  France  and  Hayti, 
the  arrete  seems  clearly  to 'be  a  war  measure, 
an  exercise  of  'belligerent  rights.  Its  [*256 
only  object  was  the  annoyance  of  the  enemy. 
There  are  many  acts  which,  if  considered  alone, 
might  appear  equivocal  whether  intended  as 
measures  of  peace  or  of  war,  and  can  only  be 
explained  by  concomitant  circumstances.  Mu- 
nicipal rights  may  be  brought  in  aid  of  belliger- 
ent rights,  and  when  hostilities  are  actually 
existing,  an  act  which  might  be  done  in  time 
of  peace  may  be  considered  as  a  measure  of 
war.* 

*It  is  not  necessary  that  a  prize  court  [*257 
should  be  a  court  of  admiralty.  Prizes  are 
sometimes  condemned  in  a  tribunal  of  com- 
merce. 2  Azuni,  262;  3  Bos.  &  Pull. 
*526.  But  this  was  a  court  of  admiral-  [*258 
ty.    It  was  founded  upon  the  model   of  the 


1. — In  answer  to  a  qaestion  from  the  court,  Mr. 
Duponceau  observed  as  follows,  vis. : 

The  nuestiou  Is,  whether  France  can,  by  the  mere 
force  or  the  law  of  nations,  seize  and  confiscate 
vessels  of  neutral  nations  trading  to  Hayti. 

If  it  is  admitted  that  the  situation  of  France  with 
Havtl  is  a  war,  it  follows,  that  France  is  at  war, 
and  we  are  neutrals. 

If  neutrals,  we  cannot  judae  of  any  thing  as  de 
jure  which  is  the  subject  of  the  controversy  be- 
tween France  and  Hayti. 

Hayti  contends  that  de  jure  she  is  an  independent 
state. 

France  contends  that  de  jure  Hayti  Is  her  de- 
pendent colony. 

Of  this,  as  neutrals,  we  are  not  permitted  to 
jQdge.t  we  find  them  at  war  together,  and  at  issue 
on  this  question  of  dependent  or  independent ;  we 
must  take  them  both  to  be  right.     - 

We  cannot,  therefore,  acknowledge  the  rXglkt  of 
France  to  malce  and  enforce  municipal  regumtions 
for  Hayti :  it  would  be  adcnowledging  the  sover- 
eignty of  France  over  Havtl,  and  thus  deciding  the 
question  between  them,  which  we  are  not  permitted 
to  do  as  neutrals. 

Nor  can  we  permit  our  subjects  to  trade  with 
Hayti,  contrary  to  the  prohibition  of  France,  for 
that  would  be  acknowledging  the  independence  of 
Hayti,  and  as  such  would  be  a  violation  of  our  neu- 
tral It  v,  by  deciding  in  favor  of  one  side  the  very 
question  in  controversy  between  them. 

But  it  will  be  said,  that  if  we  consider  France 
merely  as  a  power  at  war  with  Hayti,  she  has  no 
right  to  prohibit  oor  trading  with  them,  as  one  na- 
tion at  war  cannot  forbid  neutrals  to  trade  with  its 
enemy,  except  in  contraband  articles. 

This  is  true  In  the  caee  of  a  war  between  inde- 
pendent states,  but  this  war  is  of  a  different  char- 
acter, and  rroduces  different  effects. 

It  is  a  principle  of  the  law  of  nations,  that  in  war 
both  belligerents  and  neutrals  have  a  right,  with 
respect  to  each  other,  to  do  all  that  they  had  a 
right  to  do  in  time  of  peace,  and  immediately  before 
the  war,  but  no  more.! 

But  in  time  of  peace  France  prohibited  other  na- 
tions from  trading  with  Hayti :  that  is,  she  prohib- 
ited them  if  she  thought  proper ;  in  war  she  must 
continue  to  have  the  same  right  for  the  above  rea- 

tS  Vat.  I  188;  Ibid.  |  190;  2  Azuni,  63,  Ac.; 
Hobner. 

tThe  prohibitions  of  England  respecting  the  colo- 
nial trade  of  her  enemies  are  founded  on  this  prin- 
ciple, and  carried  to  a  degree  of  rigor  which  it  does 
not  seem  to  warrant. 
Cranch  4. 


SOD,  aud  because  denying  it  to  her  would  be  judging 
the  question  In  controversy  between  her  and  HaytH 
which  we  have  no  right  to  do. 

True,  France  claims  it  as  a  municipal  right;  it 
is  the  only  object  of  her  going  to  war:  but  she 
claims  It  of  the  Haytlans,  not  of  as,  and  if  she  did, 
we  cannot  concede  it  to  her  as  such :  we  cannot 
grant  her  the  right  of  binding  the  inhabitants  of 
Hayti,  or  preventing  them  from  trading  with  us; 
that  we  have  nothing  to  do  with ;  it  is  the  question 
between  them  which  we  are  not  to  decide ;  but  we 
must  grant  to  her  the  right  of  binding  us,  aad 
preventing  us  from  trading  with  Hayti,  not  as  a 
municipal  right,  which  right  our  neutrality  pre- 
vents us  from  acknowledging,  but  as  a  belligerent 
rig^t,  which  she  has  to  prevent  us  from  interfer- 
ing by  our  overt  acts  in  the  question  of  dependence 
or  independence  between  her  and  the  pec  pie  of 
Hayti. 

If  she  has  the  right  to  prevent  us  from  interfer- 
ing In  that  manner,  she  has  incontestably  by  the 
law  of  nations  the  right  of  punishing  that  interfer- 
ence by  the  seizure  and  condemnation  of  our  slilps 
and  goods  found  in  contravention. 

France  then  claims  two  sorts  of  rights,  munickpal 
and  belligerent;  but  the  former  claim  is  only  be* 
tween  her  and  Havtl,  and  that  we  have  nothing  to 
do  with ;  the  latter  is  between  her  and  all  the 
world,  and  those  we  are  bound  to  notice. 

From  her  claim  of  those  two  concurrent  rights, 
she,  as  Britain  did  in  our  revolutionary  war,  clothes 
her  prohibitions  in  the  shape  of  municipal  regula- 
tions, thereby  pretending  to  assert  her  claim  of 
Jurisdiction  over  her  revolted  subjects;  that  form 
she  adopts  for  the  sake  of  her  national  dignity ;  but 
we,  who  are  not  bound  to  support  that  dignity, 
recognize  her  rights  only  so  far  as  they  are  sanc- 
tioned by  the  laws  of  a  war  of  the  nature  of  that 
in  which  she  is  engaged,  and  no  further ;  and  they 
do  not  bind  us  further  than  the  laws  of  war,  ap- 
plied to  the  particular  war  existing,  expressly  au- 
thorize ;  but  they  bind  us  so  far. 

It  may  be  said  that  as  France  claims  the  right  of 
sovereignty  over  Havtl,  she  cannot  complain  of  us 
if  we  should  allow  her  that  rif^t,  though  we  are 
not  bound  to  do  it  as  neutrals.  It  is  answered, 
that  she  indeed  claims  that  right,  but  she  claims  It 
(»f  the  subjects  of  Hayti,  and  not  of  us :  those  which 
she  claims  of  us  are  those  of  a  belligerent;  she 
knows  that  she  cannot  claim  any  other  of  a  neutral 
state,  which  has  nothing  to  do  with  her  quarrel ; 
and  she  would  have  a  right  to  complain  of  our 
adding  insult  to  injury,  If  we  were  to  allow  her  a 
right  which  she  does  not  claim  of  us,  by  way  of  rea- 
son or  pretext  for  denying  her  one  which  she  actui 
ally,  and  we  think  justly,  claims. 
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council  of  prizes  at  Paris.  It  is  no  part  of  the 
ordinary  judicature;  it  is  a  political  institu- 
tion, established  by  a  special  commission  from 
the  government,  to  decide,  in  an  executive  ca- 
pacity on  the  validity  of  maritime  captures. 
2  Azuni,  268;  2  New  Code  des  Prises,  1070; 
Arrete  of  18th  June,  1802. 

2.  The  condemnation  of  the  vessel  was  valid, 
although  lying  in  a  neutral  country. 

The  correctness  of  such  condemnations  is 
questicmed  on  the  single  dictum  of  Sir  W.  Scott. 
When  in  the  Flad  Oyen,  I  Rob^  119,  120,  he 
said  that  there  ^re  only  two  cases  of  ships 
carried  into  foreign  ports  and  condemned  in 
England,  he  was  not  candid;  he  knew  there 
were  more  than  two  such  cases.  And  in  4  Rob. 
52,  The  Henrick  and  Maria,  he  admits  that  the 
practice  is  too  inveterate  to  be  altered,  and 
shows  that  the  practice  has  been  adopted  or 
sanctioned  by  fourteen  out  of  eighteen  states 
in  Europe.  England  adopted  it  as  long  ago  as 
1695.  (4  Rob.  40.)  In  1  Wilson,  191,  as  early 
as  1745,  it  was  mentioned  without  exciting  any 
astonishment;  and  in  4  Rob.  50,  Sir  W.  Scott 
himself  admits  it  was  the  practice  in  the  wars 
of  1739,  1745,  1756,  1776  and  1793.  France 
began  it  in  1705,  and  has  continued  it  to  this 
day.  Sir  W.  Scott  was  mistaken  in  saying  that 
the  editor  of  the  New  Code  des  Prises  speaks  of 
it  as  an  innovation.  1  New  Code  des  Prises, 
357.  Russia  adopted  it  in  1787,  or  perhaps 
earlier,  and  Spain  during  the  last  war,  and 
probably  before.  It  appears  by  4  Rob. 
259*]  *50,  that  it  was  tolerated  by  Portugal, 
Tusoanv,  Naples,  Sicily,  the  Pope,  Genoa,  Sar- 
dinia, Venice  and  Denmark.  We  do  not  find 
a  contra^  practice  in  the  remaining  states  of 
Europe,  Holland,  Sweden,  Prussia  and  Austria. 
We  do  not  know  what  their  practice  is,  but 
none  of  them  have  complained.  It  has  there- 
fore become  the  usage  of  nations ;  and  Congress, 
in  the  year  1781,  by  their  resolve,  declared  the 
United  States  to  be  bound  by  the  usage  of  na- 
tions. The  practice  is  also  approved  by  Gal- 
Hani,  in  his  treatise  on  the  duties  of  nations 
and  princes  towards  each  other,  p.  443,  by 
Azuni,  2  Azuni,  326,  and  by  Lampredi,  on  the 
commerce  of  neutrals  in  time  of  war,  p.  192. 


The  quotation  from  Lampredi,  in  WheeUorighi 
V.  Depeyater,  I  Johns.  Rep.  481,  is  incorrect;  it 
makes  him  speak  a  language  different  from  his 
sentiments.     2  Azuni,  254,  255. 

The  inconveniences  of  the  contrary  practice 
would  be  very  great.  If  the  captors  are  obliged 
to  carry  the  prize  a  great  way  out  of  her 
course  for  adjudication,  the  risk  of  the  seas  is 
great,  and  the  loss  of  the  voyage  inevitable.  It 
will  be  a  temptation  to  the  captors  to  plunder 
the  vessel  ana  destroy  her,  ana  perhaps  expose 
the  prisoners  to  great  dangers,  by  sending  them 
adrift  in  the  boat,  or  subjecting  them  to  severe 
imprisonment. 

The  commissioners  of  England  established  at 
Lisbon  and  L^hom  had  no  power  to  adjudicate 
or  condemn.  They  could  only  examine  the 
prisoners  on  oath^  and  in  certain  cases  restore 
the  property  captured. 

In  our  partial  war  with  France,  we  carried 
our  prizes  into  neutral  ports;  and  during  the 
war  with  Tripoli,  our  cruisers  were  authorized 
by  an  act  of  Ck>ngress  to  carry  their  prizes  into 
neutral,  ports. 

The  treaty  with  France  cannot  be  construed 
strictly.  It  must  be  expounded  by  the  law  and 
usage  of  nations. 

There  is  no  reason  why  the  rea  ipsa,  the  cor- 
pus, should  be  within  the  territory.  It  is  not 
that  which  gives  jurisdiction. 

*The  principle  which  confines  juris-  [*260 
diction  of  prizes  to  the  courts  of  the  captor,  is 
the  right  which  the  sovereign  has  to  inquire 
into  the  conduct  of  his  subjects,  and  to  enforce 
the  law  of  nations.  2  Rutherford,  566.  Sir 
W.  Scott  holds  the  same  doctrine  toHdem  ver- 
bis.   3  T.  R.  330,  Smart  v.  Wolff, 

It  is  but  of  late  that  a  condemnation  has  been 
holden  necessary  to  transfer  the  property. 

3.  But  Spain  was  an  ally  in  the  war  with  St 
Domingo,  although  she  might  not  be  an  ally  as 
to  the  war  with  England.  The  treaty  between 
France  and  Spain,  of  August  19th,  1796,  created 
an  alliance  o^ensive  and  defensive  as  to  what- 
ever concerned  the  mutual  advantage  of  the 
two  nations,  and  contained  a  guaranty  of 
the   islands.*    •New  Annual   Register    [*261 


I. KXTBACT     FBOM     THB     NEW     ANNUAL     BBGISTEB, 

'SHSdYd  oiaaaj  *i,ox  aovd  '96JLI 

Treaty   of   Alliance,   offensive  and   defensive,   be- 
tween the  French  Uepnbllc  and  the  King  of 
Spain,  August  19,  1796. 

The  Executive  Directory  of  the  French  Republic, 
and  His  Catholic  Majesty,  the  King  of  Spain,  ani- 
mated by  the  wish  to  strengthen  the  bonds  of  amity 
and  good  understandiug  happilv  re-established  be- 
tween France  and  Spain  by  the  treaty  of  peace  con- 
cluded at  Basle,  on  the  4th  Thermldor.  in  the  third 
year  of  the  Republic,  (22d  July,  1795),  have  re- 
solved to  form  an  offensive  and  decisive  treaty  of 
allla  ce,  for  whatever  concerns  the  advantage  and 
common  defense  of  the  two  nations ;  and  they  have 
charged  with  this  important  negotiation,  and  have 
given  their  full  powers  to  the  undermentioned  per- 
sons, namely :  The  Executive  Directory  of  the 
French  Republic,  to  Citizen  Dominioue  Catherine 
Perignon,  General  of  Division  of  the  Republic,  and 
its  ambassador  to  His  Catholic  Majesty,  aie  King  of 
Bpain ;  and  His  Catholic  Majesty,  the  King  of  Spain, 
to  his  Excellency,  Don  Manuel  de  Godoi,  Prince  of 
Peace,  Duke  of  Alcudla,  &c.,  &c.,  &c.,  who,  after 
rhe  respective  communication  and  exchange  of  their 
full  powers,  have  agreed  on  the  following  articles : 

I.  There  shall  exist  forever  an  offensive  and  de- 
fensive alliance  between  the  French  Republic  and 
His  Catholic  Majesty  the  King  of  Spain. 

II.  The  two  contracting  powers  shall  be  mutual 
ciiarantees.  without  any  reserve  or  exceptions,  in 
614 


the  most  authentic  and  absolute  way,  of  all  the 
states,  territories,  islands  and  other  places  which 
they  possess,  and  shall  respectively  possess.  And 
If  one  of  the  two  powers  shall  be  in  the  sequel,  un- 
der whatever  pretext  it  may  be,  menaced  or  at 
tacked,  the  other  promises,  engages,  and  binds  itself 
to  help  it  with  Its  good  offices,  and  to  succor  it 
on  its  requisition  as  shall  be  stipulated  In  the  fol- 
lowing articles. 

III.  Within  the  space  of  three  months,  reckoning 
from  the  moment  of  the  requisition,  the  power 
called  on  shall  hold  In  readiness,  and  place  m  the 
disposal  of  the  power  calling  fifteen  ships  of  the 
line,  three  of  which  Shall  be  three  deckers,  or  of  80 
guns,  and  twelve  from  70  to  74 :  six  frigates  of  a  . 
proportionate  force,  and  four  sloops  or  light  ves- 
sels, all  equipped,  armed  and  victualed  for  six 
months,  and  stored  for  a  year.  These  naval  forces 
shall  be  assembled  by  the  power  called  on,  in  the 
particular  port  pointed  out  by  the  power  calling. 

IV.  In  case  the  requiring  power  may  have  judged 
It  proper  tor  the  commencement  of  hostilities  to 
confine  to  the  one-half  the  succor  which  was  to  have 
been  given  in  execution  of  the  preceding  article.  It 
may,  at  any  epoch  of  the  campaign,  call  for  the 
other  half  of  the  aforesaid  succor,  which  shall  be 
furnished  in  the  mode  and  within  the  space  fixed, 
this  space  of  time  to  be  reckoned  from  t&e  new  re* 
(iulsltlon. 

V.  The  power  called  on  shall  hi  the  same  way 
place  at  the  disposal  of  the  requiring  power,  within 
the  space  of  three  months,  re^oning  from  the  mo- 
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for  1796,  p.  167.)  When  one  part  of  the  nation 
separates  from  the  other,  and  seeks  to  main- 
tain its  inuependence  by  force  of  arms,  a  war 
subsists  de  facto,  and  the  casus  foederis  has 
262*]  arisen.  The  'guaranty  of  the  islands 
was  against  all  men,  traitors  as  well  as  enemies. 
The  revolt  of  the  negroes  was  a  matter  which 
eonoemed  both  nations.  It  was  equally  the  in- 
terest of  both  that  they  should  be  suppressed. 
263*]  *The  trading  with  the  revolted  slaves 
was  in  itself  a  violation  of  the  law  of  nations. 
It  is  immaterial  whether  it  be  a  violation  of  a 
municipal  law,  or  of  the  rights  of  war.  A  ves- 
sel may  be  lawfully  seized  and  condemned 
264*]  *as  prize  for  a  violation  of  the  law  of 
nations,  whether  there  be  war  or  not.  A  French 
prize  court  does  not  come  into  existence,  nor 
cease,  with  a  war,  but,  like  our  district  courts, 
always  exists  as  a  prize  court. 

The  arretes  of  Le  Clerc,  Ferrand,  Ac,  were 
mere  proclamations;  not  laws,  but  declarations 
of  what  the  law  was  before.  The  vessel  was  as 
liable  to  seizure  after  she  had  got  out  of  the 
territorial  jurisdiction,  as  if  she  had  violated  a 
blockade. 

Whether  it  be  a  case  of  prize  of  war,  or  of 
municipal  cognizance,  the  court  had  a  right  to 
order  a  sale  before  condemnation,  and  a  pur- 
chaser under  such  sale  gained  a  good  title 
against  all  the  world.  The  sale  was  made  under 
the  order  of  the  court  by  its  authorized  agent. 

The  communications  of  the  French  ministers, 
Pichon  and  Turreau,  to  our  government,  con- 
sider this  trade  as  a  violation  of  the  law  of  na- 
tions, and  our  government  has  considered  it  in 
the  same  light.  If  it  was  only  a  violation  of 
the  municipal  law  of  France,  this  coimtry  must 
have  been  prostrated  in  dust  and  ashes,  when 
Congress  passed  a  law  to  carry  into  effect  the 
municipal'  law  of  France.  But  the  truth  is, 
that  if  this  government  had  not  put  a  stop  to 
tho  trade,  it  would  have  sanctioned  a  violation 
of  the  law  of  nations. 

In  the  Baltimore  case,  the  court  ought  to  have 
left  the  jury  to  decide,  imder  all  the  circum- 
stances of  the  case,  whether  the  brigands  had 


such  a  title  to  the  property  as  to  make  a  valid 
sale  to  the  plaintiffs.  The  purchase  was  made 
only  a  few  months  after  the  slaves  had  driven 
out  or  murdered  all  the  whites,  and  had  con- 
fiscated their  property.  The  probability  is,  that 
this  very  property  was  the  property  of  the 
whites,  obtained  by  plunder  and  robbery.  If 
so  the  robbers  gained  no  title.  It  was,  there- 
fore, a  matter  of  fact  for  the  jury  to  decide. 

But  the  principal  question,  whether  a  French 
court  can  condemn  a  prize  lying  in  a  neutral 
port,  is  to  be  determined,  not  by  adjudged  cases 
in  one  nation  only,  but  by  the  law  and  practice 
of  the  civilized  maritime  *nations  of  [*265 
Europe.  It  has  been  shown  to  be  the  practice 
of  most,  if  not  of  all  the  maritime  nations  of 
Europe  for  a  century;  and  if  we  have  no  prac- 
tice on  the  subject,  and  are  now  called  upon  to 
establish  one,  it  will  certainly  be  our  interest  to 
conform  to  that  of  Europe. 

This  is  a  civil  war  of  the  most  odious  kind; 
slaves  against  their  masters.  It  is  said,  indeed, 
that  they  were  free.  But  the  same  power  which 
had  declared  them  free,  had  since  declared  them 
to  be  slaves.  But  whether  they  are  to  be  con- 
sidered as  free  rebels,  or  as  revolted  slaves,  we 
had  no  right  to  trade  with  them. 

There  are  duties  which  one  state  owes  to  an- 
other in  the  case  of  rebellion.  If  a  nation  joins 
or  assists  tne  rebels,  it  becomes  an  enemy.  Upon 
this  point,  authorities  are  not  necessary.  Rea- 
son alone  is  sufficient.  The  United  States  have 
never  acknowledged  the  independence  of  Hayti ; 
and  the  citizens  of  the  United  States  have  no 
right  to  consider  it  as  an  independent  nation. 

A  law  of  a  nation  regulatmg  the  trade  of 
foreigners  in  the  territory  of  that  nation,  is  not 
a  municipal  law,  but  a  modification  of  the  law 
of  nations.  By  the  law  of  nations,  every  state 
has  a  right  to  regulate  the  trade  of  foreigners 
with  that  state,  and  every  such  regulation  is 
only  a  modification  of  that  law. 

To  succor  rebels  is  as  much  a  violation  of  the 
law  of  nations,  as  to  succor  a  blockaded  port,  or 
a  besieged  city. 

A  prize  may  be  condemned  while  lying  in  a 


ment  of  the  requisition,  eighteen  thousand  infantry 
and  six  thousand  cavalry,  with  a  proportionate 
train  of  artillery,  ready  to  be  employed  in  Europe, 
and  for  the  defense  of  the  colonies  which  the  con- 
tracting powers  possess  in  the  gulf  of  Mexico. 

VI.  The  requiring  power  shall  be  allowed  to  send 
one  or  several  commissioners,  for  the  purpose  of 
assuring  itself  whether,  conformably  to  the  preced- 
ing articles,  the  power  called  on  has  put  itself  in  a 
state  to  commence  hostilities  on  the  day  fixed  with 
the  land  and  sea  forces. 

VII.  These  succors  shall  be  entirely  placed  at 
the  disposal  of  the  requiring  power,  which  may 
have  them  in  the  ports  and  on  the  territory  of  the 
power  called  on,  or  employ  them  in  expeditions  it 
may  think  fit  to  undertake,  without  being  obliged  to 
^ve  an  account  of  the  motives  by  which  it  may 
have  been  determined.  .     .  ^  ,  . 

VIII.  The  demand  of  the  succors  stipulated  in 
the  preceding  articles,  made  by  one  of  the  powers, 
shall  suffice  to  prove  the  need  it  has  of  them,  with- 
out Its  being  necessary  to  enter  into  any  discus- 
sion relative  to  the  question,  whether  the  war  it 
proposes  be  offensive  or  defensive,  or  without  any 
explanation  being  required,  which  may  tend  to 
-elude  the  most  speedy  and  exact  accomplishment  of 
what  is  stipulated.  ,  «  ,     ,.  „ 

IX.  The  troops  and  ships  demanded  shall  con- 
tinue at  the  disposal  of  the  requiring  power  during 
the  whole  continuance  of  the  war,  without  Its  In- 
curring In  any  case  any  expense.  The  power  called 
on  shall  maintain  them  in  all  places  where  Its  ally 
/shall  cause  them  to  act.  as  if  it  employed  them  di- 
rectly for  Itself.  It  is  simply  agreed^on,  that,  dur- 
ing the  whole  of  the  time  when  the  aforesaid  troops 
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or  ships  shall  be  on  the  territory  or  In  the  ports  of 
the  requiring  power,  it  shall  furnish  from  its  maga- 
zines or  arsenals  whatever  may  be  necessary  to 
them,  in  the  same  way  and  at  the  same  price  as  It 
supplies  its  own  troops  and  ships. 

X.  The  power  called  on  shall  immediately  replace 
the  ships  It  furnishes,  which  may  be  lost  by  acci- 
dents of  war  or  of  the  sea.  It  shall  also  repair  the 
losses  the  troops  it  supplies  may  suffer. 

XI.  If  the  aforesaid  succors  are  foiind  to  be,  or 
should  become.  Insufficient,  the  two  contracting 
powers  shall  put  on  foot  the  greatest  forces  they 
possibly  can,  as  well  by  sea  as  oy  land  against  the 
enemy  of  the  power  attacked,  which  shall  employ 
the  aforesaid  forces  either  by  combining  them,  or 
by  causiue  them  to  act  separately,  and  this  con- 
formably to  a  plan  concerted  between  them. 

XII.  The  succors  stipulated  by  the  preceding  ar- 
ticles shall  be  furnished  in  all  the  wars  the  con- 
tracting powers  may  have  to  maintain,  even  in 
those  In  which  the  party  called  on  may  not  be 
directly  interested,  and  may  act  merely  as  a  simple 
auxiliary. 

XIII.  In  the  case  In  which  the  motives  of  hostili- 
ties beJng  prejudicial  to  both  parties,  they  may  de- 
clare war  with  one  common  assent  against  one  or 
several  powers,  the  limitations  established  in  the 
preceding  articles  shall  cease  to  take  place,  and  the 
two  contracting  powers  shall  be  bound  to  bring  into 
action  against  the  common  enemy  the  whole  of 
their  land  and  sea  forces,  and  to  concert  their  plans 
BO  as  to  direct  them  towards  the  most  convenient 
points,  either  separately  or  by  uniting  them.  They 
equally  bind  tbemselvei,  in  the  cases  pointed  out  In 
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neutral  port^  or  at  the  bottom  of  the  sea,  or 
even  il  tue  tiling  be  consumed. 

The  condemnation  does  not  give  property;  it 
only  establishes  the  fact  that  the  captor  or  his 
sovereign  had  a  lawful  title  by  the  capture.  1 
Wilson,  211;  2  Azuni,  2U2;  12  Mod.  134,  Bex 
V.  Broom;  Carthew,  398,  S.  C. 
266*  J  *The  owner  of  goods  captured  can  only 
resort  to  the  courts  of  the  captor  for  redress. 
Doug.  614,  Le  Cauw  v,  Eden,  No  other  nation 
can  interfere.  He  has  no  right  to  apply  to  the 
courts  of  his  own  country,  even  if  his  goods  are 
carried  there.  Neutrals  cannot  interfere;  if 
they  do,  they  make  themselves  parties  in  the 
war. 

The  treaty  of  alliance  bound  Spain  to  assist 
France  against  the  revolted  slaves.  Vattel  (p. 
234,  b.  2,  s.  197,)  says,  "An  ally  ought  doubt- 
less to  be  defended  against  every  invasion, 
against  every  foreign  violence,  and  even  against 
his  rebellious  subjects."  Spanish  port  was,  there- 
fore, to  be  considered  as  a  port  of  an  ally. 

A  neutral,  whose  property  has  been  seized  for 
violation  of  the  law  of  nations,  has  no  right  to 
rescue  it.  He  may  escape  with  it  if  he  can;  but 
there  is  no  jua  poatliminU  in  favor  of  neutrals.^ 

1 — ^Mabshall,  Oh,  J,  Do  you  contend  that, 
aft«r  Us  esoipe,  the  captor  may  proceed  to  libel 
and  condemn  die  property  in  ttie  courts  of  ttie  cap- 
tor? 

Martin.  Unquestionably.  The  property  vests  by 
the  capture. 

Johnson,  J,  Is  not  a  neutral  vessel,  captured 
as  prize  for  a  breach  of  the  law  of  nations  quoad 
hoo  an  enemy,  and  as  much  entitled  to  rescue  her- 
self as  an  open  enemy  ? 

Martin.  No.  Tlie  onended  nation  would  have  a 
right  to  demknd  that  she  be  given  up  by  her  gov- 
ernment ;  and  if  it  refuses,  it  sanctions  the  inimical 
act  of  iU  subject,  and  makes  itself  a  party  in  the 
war.  iSo  if  the  seizure  be  for  violation  of  a  mu- 
nicipal iaw,  the  government  of  France  has  e  vested 
right ;  but  not  if  there  be  no  seizure.  If  an  Amer- 
ican neutral  vessei,  not  having  a  commission  there- 
for, should  assist  in  rescuing  another  neuual  Amer- 
ican vessel  from  a  belligerent  who  had  seized  her 
as  prize  for  violation  of  the  law  of  nations,  she 
would  l>e  guilty  oi  piracy. 


the  present  article,  not  to  treat  for  peace  unless 
with  one  common  consent,  and  in  such  a  way  as 
that  each  shall  obtain  satisfaction  which  is  its  due. 

XIV.  In  the  case  in  wnich  one  of  the  powers  shall 
act  merely  as  an  auxiliary,  the  power  which  alone 
shall  find  itself  attacked  may  treat  of  peace  sepa- 
rately, but  so  as  that  no  prejudice  may  result  from 
thence  to  the  auxiliary  power,  and  that  it  may  even 
turn  as  much  as  possible  to  its  direct  advantage. 
For  this  purpose  advice  shall  be  given  to  the  auxil- 
iary power  of  the  mode  and  time  agreed  on  for 
the  opening  and  sequel  of  the  negotiations. 

XVT  Without  any  delay  there  shall  be  concluded 
a  treaty  of  commerce  on  the  most  equitable  basis, 
and  reciprocally  advantageous  to  Uie  two  nations, 
which  shall  secure  to  each  of  them  with  its  ally  a 
marked  preference  for  the  productions  of  Its  soil  or 
manufactures,  or  at  least  advantages  equal  to  those 
which  the  most  favored  nations  enjoy  in  their  re- 
spective states.  The  two  powers  engage  to  make 
instantly  a  common  cause  to  repress  and  annihilate 
the  maxims  adopted  by  any  country  whatever, 
which  may  be  subversive  of  their  present  principles, 
and  which  may  bring  into  danger  the  safety  or  the 
neutral  flag,  and  the  respect  which  is  due  to  it,  as 
well  as  to  raise  and  re-establish  the  colonial  system 
of  Spain  on  the  footing  on  which  it  has  subsisted, 
or  ought  to  subsist,  conformably  to  treaties. 

XVI.  The  character  and  Jurisdiction  of  the  con- 
suls shall  be  at  the  same  time  recognized  and  regu- 
lated by  a  particular  convention.  The  conventions 
anterior  to  the  present  treaty  shall  be  provision- 
ally executed.  .  ,   ^  ^.      ^ 

XVII.  To  avoid  every  dispute  between  the  two 

flowers,  they  shall  be  bound  to  employ  themselves 
ramediately,  and  without  delay,   la  the  explana- 
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The  court  at  Santo  Domingo  was  the  sole 
judge  of  its  own  jurisdiction,  its  decision  upon 
that  point  is  conclusive  upon  this  court. 

The  questions  of  jus  po8tl%minii,  and  infra 
prcBsidia,  and  of  24  hours'  possession,  can  only 
arise  in  a  case  *between  the  recaptor  [*26T 
and  the  first  owner,  or  between  the  latter  and  a 
vendee  of  the  captor.  As  between  the  captor 
and  the  captured,  the  title  passes  by  the  seirare. 
A  condemnation  is  only  evidence  of  the  lawful- 
ness of  the  seizure.  But  it  is  not  the  only  evi- 
dence. This  doctrine  is  acknowledged  by  sAl  the 
nations  of  Europe,  except  England.  But  Eng- 
land cannot  make  the  law  of  nations.  Grotius, 
p.  580,  581,  b.  3,  c  6,  s.  2,  3,  tit.  4;  Vattel,  p. 
570,  b.  3,  8.  195,  196,  212,  p.  585;  Burlemaqui, 
(last  part,)  p.  222,  s.  13,  14;  Lee  on  Captureoy 
68,  69,  70,  73,  76,  101,  102.  Jus  poatUminii  does 
not  arise  with  regard  to  moveable  goods,  except 
ships;  but  a  belligerent  acquires  the  right  to  im- 
moveable things  immediately  upon  capture.  I 
Emerigon,  4to.  ed.  (French,)  p.  513;  2  Azuni, 
236,  2;j8;  Lee  on  Captures,  p.  64,  a  5;  1  Bob. 
114.  The  reason  of  a  distinction  being  taken 
between  ships  and  other  moveables,  is,  that  tiie 
identity  and  title  of  a  ship  may  be  as  certainly 
traced  as  that  of  land;  and  there  is  the  same 
reason  for  the  rule  caveat  emptor. 

If  the  title  to  all  foreign  merchandise  is  to  be 
thus  questioned,  it  will  be  necessary  to  trace  it 
up,  in  all  instances,  to  the  original  manufac- 
turer, or  to  the  cultivator  of  the  soiL  No  pur- 
chaser will  be  safe.  Such  are  not  the  principles 
of  the  common  law. 

A  sale  under  a  fieri  facias  is  good,  although 
the  judgment  may  be  afterwards  reversed.  3 
Bl.  Com.  448,  449.  So  in  Maryland,  although 
the  statute  forbids  an  administrator  to  sell  the 
slaves  of  his  intestate,  if  there  be  sufficient  other 
personal  estate  to  pay  the  debts,  yet  if  in  vio- 
lation of  that  law  he  sells  the  slaves,  the  title 
of  the  purchaser  is  good. 

Even  a  municipal  seizure  vests  the  title  in  the 


tlon  and  development  of  the  7  th  article  of  the 
treaty  of  Basle,  concerning  the  frontiers,  conform- 
able to  the  instructions,  plans  and  memoirs  which 
shall  be  communicated  tlirough  the  medium  of  the 
plenipotentiaries  who  negotiate  the  present  treaty. 

XVIII.  England  being  the  only  power  against 
which  Spain  has  direct  grievances,  the  present  al- 
liance shall  not  be  executed  unless  against  her  dur- 
ing the  present  war,  and  Spain  shall  remain  neuter 
witli  respect  to  the  other  powers  armed  against 
the  Bepuolic  ^   .. 

XIX.  The  ratifications  of  the  present  treaty  shall 
be  exchanged  within  a  month  from  the  date  of  its 
being  signed. 

Done  at  St  lidephonso,  2d  Fructidor,  (August 
19.)  the  4th  year  of  the  French  Bepublic,  one  and 
indivisible. 

(Signed)  PsaiONON  and  the 

raiNCB   OF   PBA.CB. 

The  Executive  Directory  resolves  on  and  signs 
the  present  offensive  and  defensive  treaty  of  alli- 
ance with  His  Catholic  Majesty,  the  King  of  Spain, 
negotiated  in  the  name  of  the  French  Republic  by 
Citizen  Dominique  Catherine  Perignon,  General  of 
Division,  founded  on  powers  to  that  effect  by  a 
resolution  of  the  Executive  Directory,  dated  20th 
Messidor,  (September  6,)  and  charged  with  its  In- 
structions. ^    ^  ^       ^. 
Done  at  the  national  palace  of  the  executive  di- 
rectory, the  4th  year  of  the  French  Republic,  one 
and  indivisible.                              ,  ,     , 
Conformable  to  the  original, 
(Signed)         Rbvbillibbb  Lepaux,  President. 
By  the  executive  directory, 

Lagardk,  Secretaire  General. 
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The  carffo, 
chaser  into  the 
libeled   in  the 
original  American 
ends  his  title  by  a 
pronounced  by  a  tri- 
>omingo,  «fter  the  prop- 
in  the  court  of  this  Conn- 
er of  sale  made  by  a  person 
legate  of  the  French  govern- 
omingo  at  St.  Jago  de  Cuba, 
.estion  to  be  decided  is, 
sentence  pronounced  by  a  court  of 
jurisdiction? 

threshold  of  this  interesting  inquiry, 
alty  presents  itself,  which  is  of  no  incon- 
able  magnitude.     It  is  this: 
.an  this  court  examine  ilte  jurisdiction  of  a 
jreign  tribunal? 

The  court  pronouncing  the  sentence,  of  neces- 
sity decided  m  favor  of  its  jurisdiction;  and  if 
the  decision  was  erroneous,  th^t  error,  it  is  said, 
ought  to  be  corrected  by  the  superior  tribunals 
of  its  own  country,  not  by  those  of  a  foreign 
country. 

This  proposition  certainly  cannot  be  admitted 
in  its  full  extent.  A  sentence,  professing  on  its 
face  to  be  the  sentence  of  a  judicial  tribunal,  if 
269*]  rendered  by  a  self  constituted  *body,  or 
by  a  body  not  empowered  by  its  government  to 
take  cognizance  of  the  subject  it  had  decided, 
^  could  have  no  legal  effect  whatever. 

The  power  of  the  court  then  is,  of  necessity, 
examinable  to  a  certain  extent  by  that  tribunal 
which  is  compelled  to  decide  whether  its  sen- 
tence has  changed  the  right  of  property.  The 
power  under  which  it  acts  must  be  looked  into ; 
and  its  authority  to  decide  questions,  which  it 
professes  to  decide,  must  be  considered. 

But  although  the  general  power  by  which  a 
court  takes  jurisdiction  of  causes  must  be  in- 
spected, in  order  to  determine  whether  it  may 
rightfully  do  what  it  professes  to  do,  it  is  still  a 
question  of  serious  difficulty,  whether  the  situ- 
ation of  the  particular  thing  on  which  the  sen- 
tence has  passed,  may  be  inquired  into,  for  the 
purpose  of  deciding  whether  that  thing  was  in 
a  state  which  subjected  it  to  the  jurisdiction  of 
the  court  passing  the  sentence.  For  example; 
in  every  case  of  a  foreign  sentence  condemning 
a  vessel  as  prize  of  war,  the  authority  of  the 
tribunal  to  act  as  a  prize  court  must  be  examin- 
able. Is  the  question,  whether  the  vessel  con- 
demned was  in  a  situation  to  subject  her  to  the 
jurisdiction  of  that  court,  also  examinable? 
Cranch  4. 


This  question,  in  the  opinion  of  the  court,  must 
be  answered  in  the  affirmative. 

Upon  principle,  it  would  seem  that  the  opera- 
tion of  every  judgment  must  depend  on  the 
power  of  the  court  to  render  that  judgment;  or, 
in  other  words,  on  its  jurisdiction  over  the  sub- 
ject matter  which  it  has  determined.  In  some 
cases,  that  lurisdiction  unquestionably  depends 
as  well  on  the  state  of  the  thing,  as  on  the  con- 
stitution of  the  court.  If  by  any  means  what- 
ever a  prize  court  should  be  induced  to  condemn, 
as  prize  of  war,  a  vessel  which  was  never  cap- 
tured, it  could  not  be  contended  that  this  con- 
demnation operated  a  change  of  property.  Upon 
principle,  then,  it  would  seem  that,  to  a  certain 
extent,  the  capacity  of  the  court  to  act  upon 
the  thing  condemned,  arising  from  its  being 
within,  or  without  their  jurisdiction,  as  well  as 
the  constitution  of  the  court,  may  be  considered 
by  that  tribimal  which  is  to  decide  on  the  effect 
of  the  sentence. 

♦Passing  from  principle  to  authority,  [•270 
we  find,  that  in  the  courts  of  England,  whose 
decisions  are  particularly  mentioned,  because  we 
are  best  acquainted  with  them,  and  because,  as 
is  believed,  they  give  to  foreign  sentences  as 
full  effect  as  are  given  to  them  in  any  part  of 
the  civilized  world,  the  position  that  tne  sen- 
tence of  a  foreign  court  is  conclusive  with  re- 
spect to  what  it  professes  to  decide,  is  imiformly 
qualified  with  the  limitation  that  it  has,  in  the 
given  case,  jurisdiction  of  the  subject  matter. 

This  general  dictum  is  explained  by  particu- 
lar cases. 

The  case  of  the  Flad  Oyen,  1  Hob.  114,  was  a 
vessel  condemned  by  a  belligerent  court  sitting 
in  a  neutral  territory;  consequently,  the  objec- 
tion to  that  sentence  turned  entirely  on  the 
defect  in  the  constitution  of  the  court. 

The  Christopher,  2  Rob.  173,  was  condemned 
while  lying  in  the  port  of  an  ally.  The  juris- 
diction of  the  court  passing  the  sentence  was 
affirmed,  but  no  doubt  seems  to  have  been  en- 
tertained, at  the  bar,  or  by  the  judge  himself, 
of  his  right  to  decide  the  question,  whether  a 
court  of  admiralty  sitting  in  the  country  of  the 
captor  could  take  jurisdiction  of  a  prize  lying  in 
the  port  of  an  ally.  The  decision  of  the  tri- 
bunal at  Bayonne,  in  favor  of  its  own  jurisdic- 
tion, was  not  considered  as  conclusive  on  the 
court  of  admiralty  in  England,  but  that  ques- 
tion was  treated  as  being  perfectly  open,  and 
as  depending  on  the  law  of  nations. 

The  case  of  The  Kierlighett,  3  Rob.  82,  is  of 
the  same  description  with  that  of  the  Christo- 
pher, and  establishes  the  same  principle. 

In  the  case  of  The  Benrick  and  Maria,  4  Rob. 
35,  Sir  W.  Scott  determined  that  a  condemna- 
tion, by  the  court  of  the  captor,  of  a  vessel  lying 
in  a  neutral  port,  was  conformable  to  the  prac- 
tice of  nations,  and,  therefore,  valid ;  but  in  that 
case  the  fight  to  inquire  whether  the  situation 
of  the  thing,  the  locus  in  quo,  did  not  take  it 
out  of  the  jurisdiction  of  the  court,  was  con- 
sidered as  unquestionable. 

♦The  case  of  The  Comet,  5  Rob.  255,  [♦271 
stands  on  the  same  principles. 

The  Helena,  4  Rob.  3,  was  a  British  vessel 
captured  by  an  Algerine  corsair  owned  by  the 
Day,  and  transferred  to  a  Spanish  purchaser  by 
a  public  act  in  solemn  manner  before  the  Span- 
ish consuL    The  transfer  was  guarantied  by  the 
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"Dey  himself.  The  vessel  was  again  transferred 
to  a  British  purchaser  under  the  public  sanction 
of  the  judge  of  the  vice-admiralty  court  of 
Minorca,  after  that  place  had  surrendered  to  the 
•British  arms.  On  a  claim  in  the  court  of  ad- 
miralty by  the  original  British  owner,  Sir  W. 
Scott  affirmed  the  title  of  the  purchaser,  but 
expressed  no  doubt  of  the  right  of  the  court  to 
investigate  the  subject. 

The  manner  in  which  this  subject  is  under- 
stood in  the  courts  of  England,  may  then  be  con- 
sidered as  established  on  uncontrovertible  au- 
thority. Although  no  case  has  been  found  in 
which  the  validity  of  a  foreign  sentence  has  been 
denied,  because  the  thing  was  not  within  the 
ports  of  the  captor,  yet  it  is  apparent  that  the 
courts  of  that  country  hold  themselves  warrant- 
ed in  examining  the  jurisdiction  of  a  foreign 
court,  by  which  a  sentence  of  condemnation  has 
passed  not  only  in  relation  to  the  constitutional 
powers  of  the  court,  but  also  in  relation  to  the 
situation  of  the  thing  on  which  those  powers 
are  exercised;  at  least  so  far  as  the  right  of  the 
foreign  court  to  take  jurisdiction  of  the  thing 
is  regulated  by  the  law  of  nations  and  by  trea- 
ties. There  is  no  reason  to  suppose  that  the 
tribunals  of  any  other  country  whatever  deny 
themselves  the  same  power.  It  is,  therefore,  at 
present,  considered  as  the  imiform  practice  of 
civilized  nations,  and  is  adopted  by  this  court 
as  the  true  principle  which  ought  to  govern  in 
this  case. 

In  pursuing  the  inquiry,  then,  whether  the 
tribunal  erected. in  St.  Domingo  was  acting  on 
a  case  of  which  it  had  jurisdiction  when  The 
Sarah  was  condemned,  this  court  will  examine 
the  constitutional  powers  of  that  tribunal,  the 
character  in  which  it  acted,  and  the  situation  of 
the  subject  on  which  it  acted. 
272*]  *Admitting  that  the  ordinary  tribunal 
erected  in  St.  Domingo  was  capable  of  acting  as 
a  prize  court,  and  also  of  taking  cognizance  of 
offenses  against  regulations  purely  municipal, 
it  is  material  to  inquire  in  which  character  it 
pronoimced  the  sentence  of  condemnation  in  the 
case  now  under  consideration. 

In  making  this  inquiry,  the  relative  situation 
of  St.  Domingo  and  France  must  necessarily  be 
considered. 

The  colony  of  St.  Domingo,  originally  belong- 
ing to  France,  had  broken  the  bond  which  con- 
nected her  with  the  parent  state,  had  declared 
herself  independent,  and  was  endeavoring  to 
support  that  independence  by  arms.  France 
still  asserted  her  claim  ot  sovereignty,  and  had 
employed  a  military  force  in  support  of  that 
claim.  A  war  de  facto  then  unquestionably  ex- 
isted between  France  and  St.  Dominffo.  It  has 
been  argued  that  the  colony,  having  declared  it- 
self a  sovereign  state,  and  having  thus  far  main- 
tained its  sovereignty  by  arms,  must  be  consid- 
ered and  treated  by  other  nations  as  sovereign 
in  fact,  and  as  being  entitled  to  maintain  the 
same  intercourse  with  the  world  that  is  main- 
tained by  other  belligerent  nations.  In  support 
of  this  argument,  the  doctrines  of  Vattel  have 
been  particularly  referred  to.  But  the  language 
of  that  writer  is  obviously  addressed  to  sover- 
eigns, not  to  courts.  It  is  for  governments  to 
decide  whether  they  will  consider  St.  Domingo 
as  an  independent  nation,  and  until  such  deci- 
sion shall  be  made,  or  France  shall  relinquish 
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her  claim,  courts  of  justice  must  consider  tiie 
ancient  state  of  things  as  remaining  unaltered, 
and  the  sovereign  power  of  France  over  that  col- 
ony as  still  subsisting. 

It  is  not  intended  to  say  that  belligerent 
rights  may  not  be  superadded  to  those  of  sover- 
eignty. But  admitting  a  sovereign  who  is  en- 
deavoring to  reduce  his  revolted  subjects  to 
obedience,  to  possess  both  sovereign  and  bellig- 
erent rights,  and  to  becapableofacting  in  either 
character,  the  maimer  in  which  he  acts  must 
determine  the  character  of  the  act.  If  as  a 
l^slator  he  publishes  a  law  ordaining  pun- 
ishments for  certain  offenses,  which  law  is  to 
be  applied  by  courts,  the  nature  of  the  law,  and 
of  the  proceedings  under  it,  will  *decide  [•273 
whether  it  is  an  exercise  of  belligerent  rights, 
or  exclusively  of  his  sovereign  power;  and 
whether  the  court,  in  applying  this  law  to  par- 
ticular cases,  acts  as  a  prize  court,  or  as  a  court 
enforcing  municipal  regulations. 

Let  the  acts  of  the  French  government  which 
relate  to  this  subject  be  inspected. 

The  notification  given  by  Mr.  Pichon,  the 
French  charge  d'affaires  to  the  American  gov- 
ernment, which  was  published  in  March,  1802, 
interdicts  all  manner  of  intercourse  with  the 
ports  of  St.  Domingo,  in  possession  of  the  re- 
volted negroes,  and  declares  that  "cruisers  will 
arrest  all  foreign  vessels  attempting  to  enter 
any  other  port,  and  to  communicate  with  any  of 
the  revolted  n^roes,  to  carry  either  ammuni- 
tion or  provisions  to  them.  Such  vessels,"  he 
adds,  "shall  be  confiscated,  and  the  commanders 
severely  punished,  as  violating  the  rights  of  the 
French  republic,  and  the  law  of  nations." 

It  might  be  questioned,  under  t^is  notice, 
whether  vessels  sailing  on  the  high  seas,  having 
traded  with  one  of  the  brigand  ports,  would  be 
considered  as  liable  to  seizure  and  to  confisca- 
tion, after  passing  the  territorial  jurisdiction  of 
the  government  of  St.  Domingo.  A  free  trade 
with  that  colony  had  been  allowed,  and  the  rev- 
oca£ion  of  that  license  is  made  known  to  the  gov- 
ernment of  the  United  States.  To  its  revoca- 
tion the  ordinary  rights  of  sovereignty  alone 
were  sufficient.  The  notification,  however,  re- 
fers to  the  order  of  the  commander  in  chief  of 
the  French  republic  in  St.  Domingo;  and  that 
order  would  of  course  be  examined  as  exhibit- 
ing more  perfectly  the  extent  and  the  nature  of 
the  rights  which  the  French  republic  purposed 
to  exercise. 

The  particular  order  which  preceded  this  no- 
tification is  in  these  words:  "Every  vessd, 
French  or  foreign,  which  shall  be  found  by  the 
vessels  of  the  lUpublic  riding  at  anchor  in  the 
ports  of  the  island  not  designated  by  these 
presents,  or  within  the  bays,  creeks,  and  land- 
ing places  on  the  coast,  or  under  sail  at  a  less 
•distance  than  two  leagues  from  the  [*274 
coast,  and  communicating  with  the  land,  shall 
be  forfeited." 

The  next  decree  is  dated  the  22d  of  June, 
1802,  and  the  extract  which  is  supposed  to  regu- 
late this  particular  subject,  is  in  these  words: 
"Every  vessel,  French  or  foreign,  which  shall  be 
found  by  the  vessels  of  the  Republic  anchored 
in  one  of  the  ports  of  the  island  not  designated 
by  the  present  decree,  or  in  the  bays,  ooves,  or 
landings  of  the  coast,  or  under  sail  at  a  less 
distance  than  two  leagues  from  the  coast,  and 
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«ommimieatiiig  with  the  land,  shall  be  arrested 
and  confiscated." 

Nothing  can  be  more  obvious  than  that  these 
are  stricUy  territorial  regulations,  proceeding 
from  the  sovereign  power  of  St.  Domingo,  and 
intended  to  enforce  sovereign  rights.  Seizure 
for  a  breach  of  this  law  is  to  be  made  only 
within  those  limits  over  which  the  sovereign 
claimed  a  right  to  legislate,  in  virtue  of  that 
-exclusive  dominion  which  every  nation  pos- 
sesses within  its  own  territory,  and  within  such 
a  distance  from  the  land  as  may  be  considered 
as  a  part  of  its  territory.  This  power  is  the 
^ame  in  peace  and  in  war,  and  is  exercised  ac- 
cording to  the  discretion  of  the  sovereign.  The 
Srohibition  and  the  penalty  are  the  same  on 
'rench  and  foreign  vessels. 

This  subject  was  i^ain  taken  up  in  October, 
1802,  in  an  arrete,  which  in  part  regulates  the 
coasting  trade  of  the  island.  The  4th,  5th  and 
6th  articles  of  this  decree  respect  foreign  as  well 
as  French  vessels,  and  subject  them  to  confisca- 
tion in  the  cases  which  are  there  enumerated. 

These  are  all  of  the  same  description  with 
those  stated  in  the  arrete  of  the  22d  of  June; 
and  no  seizure  is  authorized  but  of  vessels 
Aound  within  two  leagues  of  the  coast. 

The  last  decree  is  that  which  was  issued  by 
CJeneral  Ferrand  on  the  Ist  of  March,  1804. 
This  deserves  the  more  attention,  because  it  is 
that  on  which  the  courts  profess  to  found  their 
sentence  of  condemnation,  in  the  particular 
oase  under  consideration,  and  because  General 
275*]  *Ferrand  uses  expressions  which 
clearly  indicate*  the  point  of  view  in  which  all 
these  arretes  were  contemplated  by  the  govern- 
ment of  the  island. 

The  title  of  this  arrete  is,  "An  arrete  relative 
to  vessels  taken  in  contravention  of  the  dispo- 
sitions of  the  laws  and  regulations  concerning 
French  and  foreign  commerce  in  the  colony." 

In  stating  the  motives  for  this  ordinance,  it  is 
said,  "That  some  French  agents  in  the  neigh- 
boring and  allied  islands  had  mistaken  the  ap- 
plication of  the  laws  and  regulations  concern- 
ing vessels  taken  in  contravention,  upon  the 
<*oasts  of  St.  Domingo  occupied  by  the  rebels, 
and  had  confounded  those  prizes  with  those 
which  were  made  upon  the  enemy  of  the  state." 

"Desiring  to  put  an  end  to  all  the  abuses 
which  might  result  from  this  mistake,  and 
which  would  be  as  injurious  to  the  territorial 
sovereignty  as  to  the  rights  of  neutrality,"  the 
commander  in  chief,  after  some  further  recitals, 
which  are  not  deemed  material,  ordains  the  law 
under  which  the  tribunals  have  proceeded. 

The  dictinction  between  seizures  made  in 
right  of  war,  and  those  which  are  made  for 
infractions  of  the  commercial  regulations  estab- 
lished by  the  sovereign  power  of  the  state,  is 
here  taken  in  terms ;  and  that  legislation,  which 
was  directed  against  vessels  contravening  the 
laws  and  regulations  concerning  French  and 
foreign  commerce  in  the  colony,  is  clearly  of 
the  latter  description. 

The  first  article  of  this  ordonnance  is  recited 
in  the  sentence,  as  that  on  which  the  condem- 
nation is  founded.     It  is  in  these  words: 

"The  port  of  Santo  Domingo  is  the  only  one 
in  the  colony  of  St.  Domingo  that  is  open  to 
the  French  and  foreign  commerce;  in  conse- 
quence, all  vessels  anchored  in  the  bays,  har- 
bors, and  landing  places,  on  the  coast  occupied 
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by  the  rebels;  those  cleared  for  the  ports  m 
their  possession  coming  out  with  or  without  a 
cargo,  and,  generally,  all  vessels  sailing  in  the 
territorial  extent  of  the  island,  ( except  that  from 
Cape  Kaphael  to  *Ocoa  bay,)  found  at  [*276 
a  distance  less  than  two  leagues  from  the  coast, 
shall  be  detained  by  the  state  vessels  and  priva- 
teers having  our  letters  of  marque,  who  shall 
conduct  them,  if  possible,  into  the  port  of 
Santo  Domingo,  that  the  confiscation  of  the 
said  vessels  and  cargoes  may  be  pronounced." 

As  this  article  authorizes  a  seizure  of  those 
vessels  only  which  are  "sailing  within  the  ter- 
ritorial extent  of  the  island,  round  within  less 
than  two  leagues  of  the  coast,"  it  is  deemed  by 
the  court  to  be  sufficiently  evident  that  the 
seizure  and  confiscation  are  made  in  conse- 
quence of  a  violation  of  municipal  regulation, 
and  not  in  right  of  war.  It  is  true,  that  the 
revolt  of  the  colony  is  the  motive  for  this  exer- 
cise of  sovereign  power.  Still  it  is  an  exercise 
of  sovereign  power,  restricting  itself  within 
those  limits  which  are  the  province  of  munic- 
ipal law,  not  the  exercise  of  a  belligerent  ri^ht. 

The  tribimal  professing  to  carry  this  law  into 
execution,  though  capable  of  sitting  either  as  a 
prize  or  an  instance  court,  must  &  considered 
m  this  case  as  acting  in  the  character  of  an  in- 
stance court,  since  it  is  in  that  character  that  it 
pimishes  violations  of  municipal  law. 

The  Sarah  was  captured!^  more  than  ten 
leagues  from  the  coast  of  St.  Domingo,  was 
never  carried  within  the  jurisdiction  of  the  tri- 
bimal of  that  colony,  was  sold  at  Barracoa,  in 
the  island  of  Cuba,  and  afterwards  condemned 
as  prize  imder  the  a/rrete  of  Creneral  Ferrand, 
which  has  been  steted. 

If  the  court  of  St.  Domingo  had  jurisdiction 
of  the  case,  its  sentence  is  conclusive.  If  it 
had  no  jurisdiction,  the  proceedings  are  coram 
non  judtoe,  and  must  be  disregarded. 

Of  ite  own  jurisdiction,  so  far  as  depends  on 
municipal  rules,  the  court  of  a  foreign  nation 
must  iudge,  and  its  decision  must  be  respected. 
But  if  it  exercises  a  jurisdiction  which,  accord- 
ing to  the  law  of  nations,  ite  sovereign  could 
not  confer,  however  available  its  sentences  may 
be  within  the  dominions  of  the  prince  from 
whom  the  authority  is  derived,  they  are  not 
regarded  *by  foreign  courte.  This  dis-  [*277 
tinction  is  token  upon  this  principle,  that  the 
law  of  nations  is  the  law  of  all  tribunals  in  the 
society  of  nations,  and  is  supposed  to  be  equally 
understood  by  alV 

Thus  the  sentence  of  a  court  sitting  in  a 
neutral  territory,  and  instituted  by  a  belliger- 
ent, has  been  declared  not  to  change  the  prop- 
erty it  professed  to  condemn;  and  thus  the 
question  whether  a  prize  court  sitting  in  the 
countiy  of  the  captor  could  condemn  property 
lying  m  a  neutral  port,  has  been  fully  exam- 
ined, and  although  the  jurisdiction  of  the  court 
in  such  case  was  admitted,  yet  no  doubt  appears 
to  have  been  enterteined  of  the  propriety  of  ex- 
amining the  question,  and  deciding  it  accord- 
ing to  the  practice  of  nations. 

Since  courts,  who  are  required  to  decide 
whether  the  condemnation  of  a  vessel  and  cargo 
by  a  foreign  tribimal  has  effected  a  change  of 
property,  may  inquire  whether  the  sentence  was 
pronounced  by  a  court  which,  according  to  the ' 
principles  of  national  law,  could  have  jurisdic- 
tion over  the  subject,  this  court  must  inquire 
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whether,  in  eonformitv^  with  that  law,  the  tri- 
bunal sitting  at  St.  IXmiingo  to  punish  yiola- 
tions  of  the  municipal  laws  enacted  by  its 
sovereign,  could  take  jurisdiction  of  a  vessel 
seized  on  the  high  seas,  for  infracting  those 
laws,  and  carried  into  a  foreign  port. 

In  prosecuting  this  inquiry,  the  first  question 
which  presents  itself  to  the  mind  is,  what  act 
gives  an  inchoate  jurisdiction  to  a  courtt 

It  cannot  be  tiie  offense  itself.  It  is  repug- 
nant to  every  idea  of  a  proceeding  in  rem,  to 
act  against  a  thing  which  is  not  in  the  power  of 
the  sovereign  under  whose  authority  the  court 
proceeds;  and  no  nation  will  admit  that  its 
property  should  be  absolutely  changed,  while 
remaining  in  its  own  possession,  by  a  sentence 
whieh  is  entirely  ex  parte.  Those  on  board  a 
¥«ssel  are  supposed  to  represent  all  who  are  in- 
terested in  it»  and  if  placed  in  a  situation  which 
requires  them  to  take  notice  of  any  proceedings 
against  a  vessel  and  cargo,  and  enables  them 
to  assert  the  rights  of  the  interested,  the  cause 
is  considered  as  being  properly  heard,  and  all 
278*]  concerned  *are  parties  to  it.  But  the 
owners  of  vessels  navigating  the  high  seas,  or 
lyin^  in  port,  cannot  take  notice  of  any  pro- 
ceedings which  may  be  instituted  against  those 
vessels  in  foreign  countries;  and,  consequently, 
such  proceedings  would  be  entirely  ew  parte, 
and  a  sentence  founded  on  them  never  would 
be,  and  never  ought  to  be,  regarded. 

The  offense,  then,  allied  to  have  been  com- 
mitted by  The  Sarah  could  not  be  cognizable 
by  the  court  of  St.  Domingo,  until  some  other 
act  was  performed  which  should  make  the 
owners  of  the  vessel  and  cargo  parties  to  the 
proceedings  instituted  against  them,  and  should 
place  them  within  the  legitimate  power  of  the 
sovereign,  for-  the  infraction  of  whose  laws  they 
were  to  be  confiscated.  There  must,  then,  be  a 
seizure,  in  order  to  vest  the  possession  of  the 
thing  in  the  offended  sovereign,  and  enable 
his  courts  to  proceed  against  it.  This  seizure, 
if  made  either  by  a  civil  officer,  or  a  cruiser  act- 
ing under  the  authority  of  the  sovereign,  vests 
the  possession  in  him,  and  enables  him  to  in- 
quire, by  his  tribunals  constituted  for  the  pur- 
pose, into  the  iLllegations  made  against,  and  in 
favor  of,  the  offending  vessel.  Those  interested 
in  the  prc^rty  which  has  been  seized  are  con- 
sidered as  parties  to  this  inquiry,  and  all  na- 
tions admit  that  the  sentence,  whether  correct 
or  otherwise,  is  conclusive. 

Will  a  seizure  de  facto,  made  without  the  ter- 
ritorial dominion  of  the  sovereign  under  cover 
of  whose  authority  it  is  made,  give  a  court  ju- 
risdiction of  a  thing  never  brought  within  the 
dominions  of  that  sovereign  ? 

This  is  a  question  upon  which  considerable 
difficulty  has  been  felt,  and  on  which  some  con- 
trariety of  opinion  exists.  It  has  been  doubted 
whether  proceedings,  denominated  judicial,  are, 
in  such  a  case,  merely  irregular,  or  are  to  be 
considered  as  absolutely  void,  being  cor<un  non 
judice.  If  merely  irregular,  the  courte  of  the 
country  pronouncinsr  the  sentence  were  the  ex- 
clusive judges  of  that  irre^larity,  and  their 
decision  binds  the  world;  if  coran  non  judice, 
the  sentence  is  as  if  not  pronounced. 
279*]  •It  is  conceded  that  the  legislation  of 
every  country  is  territorial;  that  beyond  ite 
own  territory,  it  can  only  affect  ite  own  sub- 
jecte  or  citizens.  It  is  not  easy  to  conceive  a 
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power  to  execute  a  municipal  law,  or  to  enforoe 
obedience  to  that  law  without  the  eirde  in 
which  that  law  operates.  A  power  to  seize  for 
the  infraction  of  a  law  is  derived  from  the  sov- 
ereign, and  must  be  exercised,  it  would  seem, 
within  those  limite  which  circumscribe  the  sor- 
ereign  power.  The  righte  of  war  may  be  exer- 
cised on  the  high  seas  oecause  war  is  carried  on 
upon  the  high  seas;  but  the  pacific  rights 
of  sovereignty  must  be  exercised  within  the 
territory  of  the  sovereign. 

If  these  propositions  be  true,  a  seizure  of  a 
person  not  a  subject,  or  of  a  vessel  not  belong- 
ing to  a  subject,  made  on  the  high  seas  for  the 
breach  of  a  municipal  regulation,  is  an  act 
which  the  sovereign  cannot  authorize.  The 
person  who  makes  this  seizure,  then,  makes  it 
on  a  pretext  which,  if  true,  will  not  justify  the 
act,  and  is  a  marine  trespasser.  To  a  majority 
of  the  court  it  seems  to  follow,  that  such  a 
seizure  is  toteUy  invalid;  that  the  possession, 
acquired  by  this  unlawful  act,  is  his  own  pos- 
session, not  that  of  the  soverei^;  and  that 
such  possession  confers  no  jurisdiction  on  the 
court  of  the  country  to  wludi  the  captor  be- 
longs. 

This  having  been  the  feiet  in  the  case  of  The 
Sarah,  and  neither  the  vessel,  nor  the  captein, 
supercargo,  nor  crew,  bavins  ever  been  brought 
within  the  jurisdiction  of  tbe  court,  or  within 
the  dominion  of  the  sovereign  whoee  laws  were 
infracted,  the  jurisdiction  of  the  court  over 
the  subject  of  ite  s^itence  never  attached,  the 
proceedings  were  entirely  ex  parte,  and  the  sen- 
tence is  not  to  be  regarded. 

The  case  of  The  Helena,  already  cited,  mav 
at  first  view  be  thought  a  case  which  would 
give  validity  to  any  seizure  wherever  made,  and 
would  refer  the  legality  of  that  seizure  solely 
to  the  sovereign  of  the  captor.  But  on  a  de- 
liberate consideration  of  that  esse,  the  majority 
of  the  court  is  of  opinion  tiiat  this  inference  is 
not  warranted  by  it.  Several  circumstances  con- 
curred in  producing  *the  decision  which  [*280 
was  made,  and  those  circumstances  vary  that 
case  materially  from  this.  The  captured  vessel 
was  carried  into  port,  and  while  in  the  power 
of  the  sovereign  was  transferred  by  his  pairtica- 
lar  authority  in  solemn  form. 

In  such  a  case.  Sir  William  Scott  conceived 
that  a  sentence  of  confiscation  conformably 
with  the  laws  of  Algiers,  was  to  be  presumed. 
But  his  decision  did  not  turn  singly  on  this 
point.  The  vessel,  after  passing  in  this  formal 
manner  to  a  Spanish  purchaser,  had,  with  equal 
solemnity,  been  again  transferred  to  a  British 
purchaser ;  and  the  judge  considered  this  second 
purchaser,  with  how  much  reason  may  perhaps 
be  doubted,  as  in  a  better  situation  than  the 
original  purchaser.  This  case  is  badly  reported; 
the  points  made  by  counsel  on  one  side  are  to- 
tally omitted,  and  the  opinion  of  the  judge  is 
not  given  with  that  clearness  which  usually 
characterizes  the  opinions  of  Sir  William  Scott 
But  the  seizure  was  presumed  to  be  made  by 
way  of  reprisals  for  some  breach  of  the  treaty 
between  the  two  powers,  so  that  the  possession 
of  the  captor  was  considered  as  legitimately  the 
possession  of  his  sovereign,  and  from  the  sub- 
sequent conduct  of  the  Dey  himself,  a  condem- 
nation according  to  the  usages  of  Algiers  was 
presumed. 

But  in  presuming  a  eondenmati<ni,  this  ease 
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does  not,  it  is  thought,  dispense  with  the  neces- 
sity of  one;  nor  is  it  supposed,  in  presuming  a 
Intimate  cause  of  seizure,  to  declare  that  a 
seizure  made  without  authority,  by  a  commis- 
sioned cruiser,  would  vest  the  possession  in  the 
sovereign  of  the  captor,  and  give  jurisdiction  to 
his  courts. 

If  this  case  is  to  be  considered  as  if  no  sen- 
tence of  condemnation  was  ever  pronounced, 
the  property  is  not  changed,  and  this  court, 
having  no  right  to  enforce  the  penal  laws  of  a 
loreign  country,  cannot  inquire  into  any  infrac- 
tion of  those  laws.  The  property  in  this  par- 
ticular case  was  purchased  under  circumstances 
which  exclude  any  doubt  respecting  its  identi- 
ty, and  respecting  the  full  Knowledge  of  the 
purchaser  of  the  nature  of  the  title  he  acquired. 
281*]  *The  sentence  of  condemnation  being 
considered  as  null  and  invalid,  the  property  is 
unchanged,  and,  therefore,  ought  to  be  recov- 
ered by  the  libellants  in  tiie  court  below.  But 
those  libellants  ought  to  account  with  the  de- 
fendants for  the  freight,  insurance,  and  duties 
on  importation,  and  for  such  other  expenses  as 
would  have  been  properly  chargeable  on  them- 
selves as  importers;  and  each  party  is  to  bear 
his  own  costs. 

The  sentence  of  the  circuit  court  is  to  be  re- 
versed, and  also  the  sentence  of  the  district 
court,  so  far  as  it  contravenes  this  opinion,  and 
the  cause  is  to  be  remanded  to  the  circuit  court 
for  the  district  of  South  Carolina,  for  a  final 
decision  thereon. 

LiviNosTON,  J,  Without  expressing  an  opin* 
ion  on  the  invalidity  of  a  seizure  on  the  nigh 
*  seas  under  a  municipal  regulation,  if  the  prop- 
erty be  immediately  carri^  into  a  port  of  the 
country  to  which  the  capturing  ve^el  belongs, 
and  there  regularly  proceeded  against,  I  concur 
in  the  judgment  just  delivered,  because  The 
Sarah  and  her  cargo  were  condemned  by  a 
French  tribunal  sitting  at  St.  Domingo,  with- 
out having  been  carried  into  that,  or  any  other 
French  port,  and  while  lying  in  the  port  of 
Charlestown,  South  Carolina,  whither  they  had 
been  carried,  by  and  with  the  consent  of  the 
captor. 

CusHiNO  and  Chase,  Justices,  concurred  in 
opinion  with  Judge  Livingston. 

Johnson,  J.  This  cause  comes  up  on  appeal 
from  the  circuit  court  of  South  Carolina,  acting 
in  the  capacity  of  an  instance  court  of  admiral- 
ty. The  doctrines  which  regulated  the  decision 
of  the  circuit  court  are  not  overruled  by  a  ma- 
jority of  the  bench;  but  the  decree  of  that  court 
IS  rescinded,  because  to  three  of  the  five  judges 
who  concur  in  sustaining  the  appeal,  it  appears 
that  the  property  could  not  be  condemned  in 
the  court  of  St.  Domingo,  while  lying  in  a  neu- 
tral port;  and  to  the  other  two,  that  the  cap- 
ture on  the  high  seas,  for  a  breach  of  municipal 
regulation,  was  contrary  to  the  law  of  nations, 
and,  therefore,  vested  no  jurisdiction  in  the 
court  of  St.  Domingo.  On  the  former  doctrine 
282*]  it  is  not  'necessary  to  make  any  observ- 
ations, because  in  the  case  of  the  Sea  Flower, 
argued  together  with  this  as  one  cause,  and  de- 
cided on  the  same  day,  that  doctrine  is  express- 
ly overruled.  But  on  the  latter  point  I  think  it 
f  roper  briefly  to  state  the  reasons  upon  which 
found  my  disapprobation,  both  of  the  doctrine 
and  of  its  application  to  this  case. 

It  would  have  been  some  relief  to  us  in  deter- 
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mining  this  question,  had  it  been  made  a  point 
by  counsel,  either  in  their  argument  in  this 
court  or  in  the  court  below;  but  it  appears  to 
have  been  wholly  unnoticed  by  them. 

Most  of  the  difficulties  which  have  occurred 
in  the  investigation  of  this  case,  appear  to  have 
resulted  from  an  indistinct  view  of  the  nature, 
origin,  and  object  of  prize  courts.  Conducted 
by  the  same  forms,  and  very  generally  blended 
in  the  same  persons,  it  is  not  easy  to  trace  upon 
the  mind  the  discriminating  line  between  the 
instance  and  prize  courts;  yet  the  object  of  the 
institution  of  the  latter  court,  when  considered, 
strongly  marks  the  distinguishing  point  between 
them.  In  its  ordinary  jurisdiction,  the  admi- 
ralty takes  cognizance  of  mere  questions  of 
meum  and  tuum  arising  between  individuals; 
its  extraordinary  or  prize  jurisdiction  is  vested 
in  it  for  the  purpose  of  revising  the  acts  of  the 
sovereign  himself,  performed  through  the 
agency  of  his  officers  or  subjects.  A  seizure  on 
the  high  seas  by  an  unauthorized  individual  is 
a  mere  trespass,  and  produces  no  change  of 
right;  but  such  a  seizure,  made  by  sovereign  au- 
thor!^, vests  the  thing  seized  in  the  sovereign: 
for  the  fact  of  possession  must  have  all  the 
beneficial  effects  of  the  ri^ht  of  possession,  as 
the  justice  or  propriety  of  it  cannot  be  inquired 
into  by  the  courts  of  other  nations.  But  as  this 
principle  might  leave  the  unoffending  individ- 
ual a  prey  to  the  rapacity  of  cruisers,  or  a  vic- 
tim to  the  errors  of  those  who  even  mean  well, 
and  as  every  civilized  nation  pretends  to  the 
character  of  justice  and  moderation,  and  to 
have  an  interest  in  preserving  the  peace  of  th^ 
world,  they  constitute  courts  with  powers  to 
inquire  into  the  correctness  of  captures  made 
under  color  of  their  own  authority,  and  to 
five  redress  to  those  who  have  been  unmerited- 
\j  attacked  or  injured.  These  are  denominated 
prize  courts,  and  the  primary  *object  [*283 
of  their  institution  is  to  inauire  whether  a  tak- 
ing as  prize  is  sanctioned  by  the  authority  of 
their  sovereign,  or  the  unauthorized  act  of  an 
individual.  From  this  it  would  seem  to  follow, 
that  the  decision  of  such  a  court  is  the  only 
legal  organ  of  communication  through  which 
the  sanction  of  a  sovereign  can  be  ascertained, 
and  thaf  no  other  court  is  at  liberty  to  deny 
the  existence  of  sovereign  authority,  for  a  seiz- 
ure which  a  prize  court  has  declared  to  be  the 
act  of  its  sovereign. 

The  propriety  of  such  an  act  may  correctly 
become  the  subject  of  executive  or  diplomatic 
discussion;  but  the  equality  of  nations  forbids 
that  the  conduct  of  one  sovereign,  or  the  cor- 
rectness of  the  principles  upon  which  he  acts, 
should  be  submitted  to  the  jurisdiction  of  the 
courts  of  another.  From  these  considerations  I 
infer,  that  the  capture  and  continued  posses- 
sion of  The  Sarah  and  her  cargo,  confirmed  by 
the  approbatory  sentence  of  a  court  of  the  cap- 
turing power,  vested  a  title  in  the  claimant, 
which  this  court  cannot,  consistently  with  the 
law  of  nations,  interpose  its  authority  to  de- 
feat. 

Having  briefiy  stated  the  grounds  upon  which 
I  originally  formed,  and  now  adhere  to,  an 
opinion  in  favor  of  the  claimants,  I  will  con- 
sider the  objections  stated  to  the  jurisdiction 
of  the  court,  on  the  ground  that  the  seizure 
was  contrary  to  the  law  of  nations. 

It  is  admitted,  if  the  court  of  St.  DomiTnoro 

621 


283 


SUFBEKE  COUBT  OV  THB  UlOTED  StATIB. 


18Q§ 


had  juriBdiction  of  the  subject  matter,  that  the 
condemnation  completed  the  devestiture  of  prop 
erty.  But  it  is  contended  that  the  subject, 
in  this  case,  was  not  within  their  jurisdiction, 
because  it  was  seized  for  a  cause  not  sanctioned 
by  the  law  of  nations.  I  am  unfortunate  enough 
to  think  that  neither  the  premises  nor  the  con- 
clusion of  this  argument  are  maintainable.  The 
conclusion  is  subject  to  this  very  obvious  objec- 
tion, that  it  defeats  the  very  end  for  which  such 
courts  were  created. 

To  contend  that  a  violation  of  the  law  of  na- 
tions will  take  away  the  jurisdiction  of  a  court, 
which  sits  and  judges  according  to  the  law  o! 
nations,  appears  to  approach  ver^  near  to  a 
solecism.  The  occurrence  which  gives  it  juris- 
diction takes  it  away. 

284*]  *lf  the  object  and  end  of  constituting 
a  prize  court  be  to  give  redress  against  unlaw- 
ful capture,  and,  as  the  books  say,  in  such  case 
to  restore  velia  levatia,  how  can  it  make  repara- 
tion to  the  injured  individual  if  it  loses  its  ju- 
risdiction; because  there  has  been  an  injury 
done  to  him,  the  court  can  give  him  no  redress. 
The  argument  admits,  that  a  capture  consistent 
with  the  law  of  nations,  would  ewe  jurisdiction, 
but  how  is  the  legality  or  ill^ality  of  a  capture 
to  be  determined,  unless  a  court  can  take  juris- 
diction of  the  case.  The  legality  of  the  capture 
is  the  very  point  to  which  a  court  is  to  direct  its 
inquiries,  and  yet  that  inquiry  is  arrested  in  its 
inception.  The  cause  or  circumstances  of  a 
capture  can  never  be  known  to  a  court,  without 
exercising  jurisdiction  on  the  subject.  To  main- 
tain, therefore,  that  prize  courts  can  only  exer- 
cise jurisdiction  over  captures,  made  consistent- 
ly with  the  law  of  nations  is,  in  effect,  to  de- 
prive them  of  all  jurisdiction,  since  it  leaves  no 
means  of  deciding  the  question  on  which  their 
jurisdiction  rests. 

But  the  premises  which  lead  to  this  conclu- 
sion will  be  found  no  less  exeeptionable  than 
the  conclusion  itself;  and  the  propriety  of  tak- 
ing into  consideration  the  questions  which  form 
those  premises,  very  questionable.  The  opinion 
of  those  of  my  brethren  who  maintain  this  doc- 
trine, is  founded  upon  two  propositions. 

1.  That  a  nation  cannot  capture,  on  the  high 
seas,  a  vessel  which  has,  within  her  tetritories, 
committed  a  breach  of  a  municipal  law. 

2.  That  the  condemnation  in  this  case  was 
fi^rounded  on  an  offense  against  a  municipal 

UiW. 

To  me  it  appears  wholly  immaterial  on  what 
grounds  the  decision  be  founded,  if  the  case  he 
within  their  jurisdiction.  Indeed,  this  is  fully 
admitted  by  those  of  the  court,  who  maintain 
the  doctrine  that  I  am  considering;  but  imder 
the  idea  of  examining  the  jurisdiction  of  the 
court,  they  appear  to  me  to  go  farther  and  ex- 
amine into  the  correctness  of  its  decision.  I  do 
not  deny  that  there  are  circumstances  material 
to  the  effect  of  sentences  of  foreign  prize  courts, 
285*]  into  which  other  courts  may  *inquire. 
The  authorities  quoted  on  this  point  relate  ex* 
dusivelv  to  two,  viz. : 

1.  Whether  the  court  is  held  in  the  territory 
of  the  sovereign  who  constitutes  it. 

2.  Whether  the  subject  ^^5  potestate  of  the 
sovereign  whose  courts  condemned  it. 

These  circumstances  have  an  immediate  rela- 
tion to  the  existence  of  the  court,  and  of  its 
power  of  acting  upon  the  subject;  but  within 
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its  Intimate  scope  of  action,  the  correctness  of 
its  proceedings,  or  of  the  rules  of  decision  by 
^hich  it  is  governed,  cannot,  in  the  nature  of 
things,  and  consistently  with  the  idea  of  perfect 
equality  and  independence,  be  subjected  to  the 
review  of  other  courts. 

The  decisions  of  such  courts  do  not  derive 
their  effect  from  tiicir  abstract  justice ;  they  are 
in  this  respect  analogous  to  the  acts  of  sover- 
eignty. Tney  are  universally  conclusive,  be- 
cause nowhere  subject  to  revision.  Among  na- 
tions they  are  considered  as  entitled  to  the  same 
validity  as  the  decisions  of  municipal  courts, 
within  their  respective  territories,  and  preclude 
the  rights  of  parties,  although  contrary  to  every 
idea  of  law,  reason  and  evidence. 

The  court  of  St.  Domingo,  being  a  court  of 
co-ordinate  authority  with  this,  was  equally 
competent  to  decide  a  question  of  jurisdiction 
arising  under  the  law  of  nations.  Had  the 
question,  whether  a  seizure  imder  municipal 
law,  upon  the  high  seas,  was  contrary  to  the 
law  of  nations,  or,  if  contrary  to  the  law  of  na- 
tions, whether  the  court  could  not  therefore 
exercise  jurisdiction  upon  it,  been  brought  to 
the  notice  of  that  court,  it  is  presumed  that 
their  decree  would  not  have  been  void,  because 
they  maintained  the  negative  of  the  proposi- 
tion. Had  it  been  made  a  question  before  that 
court,  whether  the  laws  of  France  authorized 
the  capture  of  the  Sarah  at  ten  leagues  distance 
from  the  coast,  or  whether  in  fact  the  vesse) 
was  not  seized  within  two  leagues  of  the  coast, 
it  is  presumed  that  their  decision  upon  these 
points  would  have  been  conclusive,  whatever 
may  be  the  impression  *of  this  court  [*286 
from  the  evidence  now  before  us.  It  is  impos- 
sible for  this  court  to  pretend  to  a  knowledge 
of  all  the  facts  by  which  the  decree  of  that 
court  may  have  been  regulated.  The  decr«!e 
itself  shows  that  the  whole  evidence  is  not  be- 
fore us;  but  if  it  were,  that  court  is  sole  ar- 
biter, both  of  the  effect  of  testimony,  and  the 
credibility  of  witnesses.  A  similar  d[>serva1aoii 
may  be  made  with  regard  to  the  laws  ot 
France  which  much  pains  has  been  taken  to 
prove,  did  not  authorize  this  capture.  How 
can  this  court  be  supposed  to  luiow  all  the 
laws,  sovereign  orders  or  received  principles 
which  regulate  the  decisions  of  foreign  courts. 
Such  courte  are  best  acquainted  with  the  laws 
of  their  own  government,  and  their  decision 
upon  the  existence  or  effect  of  those  laws  must, 
in  the  nature  of  things,  be  eondusive  in  the 
eyes  of  other  nations.  Suppose  that  other 
courte  were  so  far  at  liberty  as  to  review  the 
grounds  upon  which  such  decrees  profess  to 
proceed,  the  insufficiency  of  those  grounds 
«eould  not  be  conclusive  against  the  correctness 
of  such  decisions,  because  they  may  be  main- 
teinable  upon  other  grounds,  not  noticed,  or 
even  not  known  to  the  judge  who  pronounces 
them. 

But  if  we  are  te  look  inte  the  grounds  upon 
which-  a  decree  is  professedly  founded,  ex- 
travagant as  that  upon  the  case  of  the  Sarah  is 
said  to  be,  there  is  one  view  in  which  it  may 
admit  of  justification.  General  Ferrand,  in  his 
preamble,  declares  it  te  be  his  leading  object  to 
remove  the  contrariety  of  opinion  which  ex- 
isted among  the  officers  of  government  relative 
to  existing  laws,  respecting  captures  of  vessels 
taken  upon  the  ooaste    of  St.  Domingow      If 
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their  judges  thought  proper  to  consider  this 
mrrete  as  only  declaratory  of  pre-existing  laws, 
and  that  the  words  in  the  first  article,  "ceux 
expedie  pour  les  portes  en  leur  possession  en 
Bortant  avec  ou  sans  chargement,"  authorized 
the  capture  of  vessels  outward  bound,  I  know 
no  reason  that  we  can  have  to  declare  it  a  mis- 
construction or  incorrect  opinion,  or,  if  incor- 
rect, to  nullify  their  decree  on  that  account. 
The  conclusiveness  of  a  foreign  sentence  appears 
to  be  at  an  end,  the  moment  other  courts  under- 
take to  look  into  the  cause  for  which  a  capture 
was  made.  If  the  possession  of  the  captor  is  the 
possession  of  his  sovereign,  and  his  courts  have 
a  right  therefore  to  adjudicate  property  cap- 
287*]  tured,  ♦or  carried  into  a  foreign  port,  it 
appears  to  me  to  be  immaterial  on  what  groimd 
the  capture  is  made.  The  fact  of  dispossession 
by  sovereiffn  authority,  judicially  ascertained, 
deprives  all  other  courts  of  the  right  to  act  upon 
the  case. 

Upon  these  considerations  I  have  adopted  the 
opinion  that  we  are  not  at  liberty  to  enter  into 
the  inquiry  whether  the  capture  of  the  Sarah 
was  made  m  pursuance  of  belligerent  or  munici- 
pal rights.  But  if  we  are  to  enter  into  the 
inquiry,  I  am  of  opinion  that  the  evidence  be- 
fore us  plainly  makes  out  a  case  of  belligerent 
capture,  and,  though  not  so,  that  the  capture 
may  be  justified,  although  for  the  breach  of  a 
municipal  law. 

In  support  of  my  latter  position,  both  prin- 
ciple and  the  practice  of  Great  Britain  and  our 
own  government  may  be  appealed  to. 

The  ocean  is  the  common  jurisdiction  of  all 
sovereign  powers;  from  which  it  does  not  result 
that  their  powers  upon  the  ocean  exist  in  a  state 
of  suspension  or  equipoise,  but  that  every  power 
is  at  liberty  upon  the  ocean  to  exercise  its  sover- 
eign right,  provided  it  does  no  act  inconsistent 
with  that  general  equality  of  nations  which  ex- 
ists upon  the  ocean.    The  seizure  of  a  ship  upon 
the  high  seaa,  after  she  has  committed  aii  act 
of  forfeiture  within  a  territory,  is  not  inconsis- 
tent with  the  sovereign  rights  of  the  nation  to 
which  she  belongs,  because  it  is  the  law  of  rea- 
son, and  the  general  imderstanding  of  nations, 
that  the  offending  individual  forfeits  his  claim 
to  protection,  and  every  nation  is  the  legal 
avenger  of  its  own  wrongs.     Within  their  ju- 
risdictional limits  the  rights  of  sovereignty  are 
exclusive;  upon  the  ocean  they  are  concurrent. 
Whatever  the  great  principle  of  self  defense  in 
its  reasonable  and  necessary  exercise  will  sanc- 
tion in  an  individual  in  a  state  of  nature,  na- 
tions may  lawfully  perform  upon  the  ocean. 
This  principle,  as  well  as  most  others,  may  be 
carried  to  an  unreasonable  extent;  it  may  be 
made  the  pretense  instead  of  the  real  groimd 
of  aggression,  and  then  it  will  become  a  just 
cause  of  war.    I  contend  only  for  its  reasonable 
exercise.    The  act  of  Great  Britain,  of  the  24 
Geo.  III.  c.  47,  is  predicated  upon  these  princi- 
288*]    pies.     It  subjects  vessels  to   *seizure, 
which  approach  with  certain  cargoes  on  board, 
within  the  distance  of  four  leagues  of  her  coast, 
because  it  would  be  difficult,  if  not  impossible, 
to  execute  her  trade  laws,  if  they  were  suffered 
to  approach  nearer  in  the  prosecution  of  an  il- 
licit design.     But  if  they  have  been  within  that 
distance,   they   are   afterwards   subject   to   be 
seized  on  the  high  seas.    They  have  then  vio- 
lated her  laws,  and  have  forfeited  the  protection  I 
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of  their  sovereign.  The  laws  of  the  United 
States  upon  the  subject  of  trade  appear  to  have 
been  framed  in  some  measure  after  the  model  of 
che  English  statutes ;  and  the  29th  section  of  the 
ict  of  1799,  expressly  authorizes  the  seizure  of 
\  vessel  that  has,  within  the  jurisdiction  of  the 
United  States,  committed  an  act  of  forfeiture, 
wherever  she  may  be  met  with  by  a  revenue 
cutter,  without  limiting  the  distance  from  the 
coast.  So  also  the  act  of  1806,  for  prohibiting 
the  importation  of  slaves,  authorizes  a  seizure 
beyond  our  jurisdictional  limits,  if  the  vessel  be 
found  with  slaves  on  board,  hovering  on  the 
coast;  a  latitude  of  expression  that  can  only  be 
limited  by  circumstances,  and  the  discretion  of 
a  court,  and  in  case  of  fresh  pursuit,  would  be 
actually  witho^t  limitation.  Indeed,  after 
passing  the  jurisdictional  limits  of  a  state,  a 
vessel  IS  as  much  on  the  high  seas  as  if  in  the 
middle  of  the  ocean;  and  if  France  could  au- 
thorize a  seizure  at  the  distance  of  two  leagues, 
she  could  at  the  distance  of  twenty. 

But  the  capture  of  the  Sarah  may  fairlv  be 
considered  as  an  exercise  of  belligerent  right, 
and  strictly  analogous  to  seizure  for  breach  of 
blockade.    The  right  of  one  nation  to  exclude 
all  others  from  trading  with  her  territories,  ex-^ 
ists  equally  in  war  and  in  peace.    Had  the  ex- 
clusion in  this  case  been  merely  calculated  for 
the  interests  of  trade,  it  may  have  been  consid- 
ered as  purely  municipal.    But  there  existed  a 
war  between  the  parent  state  and  her  colony. 
It  was  not  only  a  fact  of  the  most  universal  no- 
toriety, but  officially  notified  in  the  gazettes  of 
the  United  States,  by  the  proclamation  of  the 
French  resident,  M.  Pichon,  who  at  the  same 
time  publishes  the  prohibition  to  trade  with  the 
revolvers,  with  a  declaration  that  seizure  and 
confiscation  should  be  the  consequence  of  dis- 
obedience to  this  prohibition.    Here,  then,  was 
notice  of  the  existence  of  war,  and  an  assertion 
*of  the  rights  consequent  upon  it.    The  [*289 
object  of  the  measure  was  not  the  promotion  of 
any  particular  branch  of  agriculture,  manufac- 
ture, or  commerce,  but  solely  the  reduction  of 
an  enemy.    It  was  therefore  not  merely  munici- 
pal, but  belligerent  in  its  nature  and  object. 
If  France  had  a  right  to  subdue  the  revolted 
colony,  she  had  an  undoubted  right  to  preclude 
all    nations    from    supplying   them   with    the 
means  of  protracting  the  war.    To  confine  her 
to  her  own  jurisdictional  limits,  in  the  exercise 
of  those  acts  of  force  which  were  necessary  to 
carry  into  effect  her  right  of  excluding  neu- 
trals, would  be  a  mere  mockery,  when  by  the 
very  state  of  things  she  was  herself  shut  out 
from  those  limits.    Seizure  on  the  high  seas  for 
a  breach  of  the  right  of  blockade,  during  the 
whole  return  voyage,  is  universally  acquiesced 
in  as  a  reasonable  exercise  of  sovereign  power. 
The  principle  of  blockade  has  indeed  in  modem 
times  been  pushed  to  such  an  extravagant  ex- 
tent as  to  become  a  very  justifiable  cause  of 
war,  but  still  it  is  admitted  to  be  consistent 
.with  the  law  of  nations,  when  confined  within 
the  limits  of  reason  and  necessity.    The  right 
to  subdue  an  enemy,  carries  with  it  the  right  to 
make  use  of  the  necessary  means  for  that  pur- 
pose, and  the  individual  who  does  an  act  in- 
consistent with  the  rights  of  a  belligerent,  ex- 
poses himself  to  the  liability  to  be  treated  as  an 
enemy.     The   belligerent  nation  can  exercise 
the  same  acts  of  violence  against  him  that  she 
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3an  against  an  individual  of  her  enemy.  Nor 
san  his  sovereign  protect  an  individual  who  has 
x>mmitted  an  aggression  upon  belligerent  rights 
without  becoming  a  party  to  the  contest. 

The  argument  drawn  from  the  decree  of  Fer- 
rand,  to  prove  that  France  had  not  asserted  her 
belligerent  rights,  is  evidently  founded  upon  a 
mistranslation.  The  sentence  which  authorizes 
the  seizure  of  vessels  when  outward  bound, 
after  having  entered  the  ports  of  St.  Domingo, 
is  substantive,  and  totally  unaffected  by  tne 
subsequent  sentence,  which  authorizes  a  seizure 
of  vessels  sailing  within  two  leagues  of  the 
coast.  The  former  authorizes  capture  for  the 
offense  of  having  entered  those  ports;  the  lat- 
ter, for  being  found  in  a  situation  from  which 
an  intention  to  commit  that  offense  shall  be 
inferred.  Nor,  if  the  fact  were  so,  that  she 
had  limited  the  right  of  capture  to  two  leagues 
290*1  from  her  coast,  would  *it  follow  that 
this  was  an  exercise  of  mimicipal  right  t  Be- 
cause a  nation  may  restrict  her  subjects,  in  the 
exercise  of  belligerent  rights,  to  a  certain  dis- 
tance from  the  coast,  or  even  to  her  jurisdic- 
tional limits,  and  yet  the  character  of  the  seiz- 
ure would  be  in  no  wise  changed.  If  the  object 
of  the  seizure  is  to  promote  the  reduction  of  an 
enemy,  it  is  an  exercise  of  the  rights  of  war. 

From  these  considerations  I  conclude  that  the 
capture  of  The  Sarah  was  justifiable  upon 
principles  not  at  all  dependent  upon  municipal 
regulation;  that  it  may  fairly  be  considered  as 
having  been  made  in  conformity  with  the  law 
of  nations,  and,  therefore,  without  acceding  to 
the  doctrine  that  a  seizure  contrary  to  the  law 
of  nations  was  a  void  seizure,  and  that  we  have 
a  right  to  declare  that  a  mere  marine  trespass 
which  a  court  of  France  has  declared  to  be  the 
act  of  its  sovereign,  I  conclude  that  the  court 
of  St.  Domingo  had  jurisdiction  in  this  case; 
and  if  it  had  jurisdiction,  it  is  admitted  that 
the  property  was  altered,  and  the  libellant 
ought  not  to  recover. 

Let  it  be  observed  that  this  is  not  an  appli- 
cation on  behalf  of  the  vendee  of  the  captor 
for  the  aid  of  this  court  to  secure  to  him  the 
benefit  of  his  purchase.  We  find  him  in  pos- 
session, and  the  application  is  for  our  aid  to 
devest  that  possession,  and  restore  it  to  the 
original  owner.  This  owner  was  clearly  an 
offender  against  the  rights  of  France,  and  his 
only  claim  upon  the  interference  of  this  court 
is,  that  he  had  escaped,  with  the  property  thus 
acquired,  beyond  two  leagues  from  the  shore  of 
the  nation  that  he  had  offended.  In  such  a  case 
it  would  be  enough,  for  all  the  purposes  of  the 
defendant,  if  this  court  would  imitate  the  state 
of  our  nation,  and  remain  neutral  between  the 
parties. 

Let  it  not  be  supposed  that  the  opinion  which 
I  am  giving  devotes  the  commerce  of  our 
country  to  lawless  depredation.  My  observations 
are  applied  to  a  case  in  which  an  evident  aggres- 
sion has  been  committed  by  entering  at  least 
two  of  the  interdicted  ports  of  St.  Domingo. 
The  individual  who  will  knowingly  violate  the 
rights  of  war,  or  laws  of  trade  of  another 
nation,  is  well  apprized  that  he  forfeits  all  claim 
to  the  protection  of  his  country,  or  the  inter- 
291*1  ference  of  its  courts.  The  peace  of  *the 
iiatioOy  and  tlie  interest  of  the  fair  trader,  im- 
6S4 


periously  require  that  the  smuggler,  or  the  vio- 
lator of  neutrality,  should  be  left  to  his  fate. 

If  I  had  no  other  reason  to  satisfy  my  mind  of 
the  correctness  of  the  doctrines  that  I  have  been 
contending  for,  a  conviction  of  their  import- 
ance to  the  peace  and  security  of  the  mercantile 
world  would  alone  induce  me  to  maintain 
them.  The  purchase  of  these  goods  was  made 
in  a  Spanish  port,  under  sanction  of  an  agent 
of  the  French  government,  apparently  counte- 
nanced by  the  government  of  the  coimtry  in 
which  he  acted,  and  is  sanctioned  by  a  condem- 
nation. If  in  the  purchase  of  articles  of  mer- 
chandise in  a  forei^  port,  tmder  the  sanction 
of  sovereign  authority,  it  is  nevertheless  neces- 
sary, in  order  to  acquire  a  good  property,  that 
a  merchant  should  know  whether  they  were 
captured  by  law,  or  without  law,  under  the  law 
of  nations,  or  under  municipal  law,  the  office 
of  a  lawyer  will  be  as  necessary  to  his  education 
as  the  counting  house.  Articles  of  commerce 
passing  from  hand  to  hand  by  mere  delivery, 
often  remaining  for  years  in  the  same  packages, 
distinguished  by  the  same  marks,  may  admit  of 
identification  after  any  length  of  time,  in  the 
remotest  countries,  and  in  the  hands  of  the 
most  innocent  purchasers.  But  if  a  seizure  by 
a  sovereign,  upon  a  ground  which  any  court 
may  adjudge  unsanctioned  by  the  law  of  na- 
tions, is  tantamount  to  no  seizure,  and  nothing 
done  in  pursuance  of  it  can  transfer  a  good 
property,  where  is  the  uncertainty  to  end! 
With  regard  to  ships  the  inconvenience  may 
not  be  so  great.  Every  merchant  knows  that 
a  vessel  must  be  accompanied  with  her  docu- 
ment papers,  so  that  the  purchaser  may  come 
to  the  knowledge  of  her  having  passed  through 
a  capture  and  condemnation,  and  be  put  on  his 
guard  against  so  precarious  a  title.  He  will 
know  that  he  is  liable  to  be  dispossessed  accord- 
ing to  the  varying  construction  of  the  law  of 
nations  that  may  prevail  in  different  countries; 
yet  he  knows  the  full  value  of  a  property  tiius 
embarrassed.  But  in  the  purchase  of  merchan- 
dise he  has  no  security,  unless  indeed  he  pur- 
chases them  immediately  from  the  maniifac- 
turer  or  the  planter.  It  is  a  subject  of  curious 
speculation  now  far  the  pursuit  or  researdi 
after  merchandise  thus  situated  may  be  carried; 
whether  the  same  principle  may  not  extend  it 
into  the  *hands  of  the  retailer  or  even  [*292 
the  consumer.  In  one  of  the  cases  arising  out 
of  the  capture  of  The  Sarah — I  mean  that 
against  Groning — the  property  is  libeled  in  the 
hands  of  a  purchaser  without  notice,  after  it 
was  landed  in  this  country.  If  we  can  go  so 
far,  I  see  not  where  we  are  to  stop.  Every  sub- 
sequent purchaser,  even  the  remotest,  as  far  as 
the  article  will  admit  of  identification,  is  in  no 
better  situation  than  the  defendant  Groning, 
and  liable,  upon  the  same  principle,  to  be  dis- 
possessed. After  going  beyond  the  fact  of 
seizure  by  sovereign  authority  within  his  own 
territory,  (where  he  is  supreme,)  or  upon  the 
ocean,  (where  he  is  equal  to  all  others,)  unaf- 
fected by  escape,  recapture  or  release,  (by  whidi 
property  is  restored  to  its  state  before  seizure,) 
the  approbatory  sentence  of  his  own  court,  (bj 
which  alone  it  can  be  judicially  known  to  be 
the  act  of  the  sovereign,)  beyond  these  limits 
every  step  that  a  court  takes  can  only  be  pro- 
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duetire  of  doubt,  litigatioii  and  uncertainty, 
and  inyohre  the  commercial  world  in  endless 
embarrassment,  at  the  same  time  that  it  com- 
promits  the  peace  of  nations,  among  whom  it 
18  a  received  and  correct  opinion,  that  a  want 
of  due  deference  to  the  jurisdiction  of  their 
maritime  courts  is  a  just  cause  of  war. 

Sentence  of  the  court,  March  2,  1808. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record,  and  on  sundiy  exhibits 
introduced  into  the  case  in  this  court,  and  was 
argued  by  coimsel,  on  consideration  whereof, 
it  appearing  that  The  Sarah  with  her  cargo 
were  seized  without  the  territorial  jurisdiction 
claimed  by  the  French  govemmeift  of  St.  Do- 
mingo, for  the  breach  of  a  municipal  regula- 
tion, and  having  never  been  carried  within 
that  jurisdiction,  were  sold  by  the  captor  in  a 
foreign  port,  and  afterwards  condemned  by 
the  court  of  St.  Domingo,  as  having  violated 
the  laws  for  regulating  the  commerce  of  French 
and  foreign  vessels  with  that  colony,  which 
laws  authorize  a  seizure  of  vessels  foimd  within 
two  leagues  of  the  coast;  it  is  the  opinion  of 
the  court,  that  the  seizure  of  The  Saran  and  her 
cargo  is  to  be  considered  as  a  marine  trespass, 
not  vesting  the  possession  in  the  sovereign  of 
293*]  the  captor,  or  *giving  jurisdiction  to  the 
court  which  passed  the  sent^ce  of  condemna- 
tion, and,  therefore,  that  the  said  sentence  did 
not  change  the  property  in  The  Sarah  and  her 
cargo,  which  ought  to  be  restored  to  the  plain- 
tiffs, the  original  owners,  subject  to  those 
charges  of  freight,  insurance  and  other  expenses 
which  would  have  been  incurred  by  the  owners 
in  bringing  the  cargo  into  the  United  States, 
which  equitable  deductions  the  defendants  are 
at  liberty  to  show  in  the  circuit  court.  This 
court  is,  therefore,  of  opinion,  that  the  sentence 
of  the  circuit  court  of  South  Carolina  ought  to 
be  reversed,  and  tiie  cause  be  remanded  to  that 
court,  in  order  that  a  final  decree  may  be  made 
therein,  conformably  to  this  opinion. 


HUDSON  AND  OTHERS  v.  GUESTIER. 

and 
LAFONT  V.  BIGELOW. 


If  a  vessel,  seized  by  a  French  privateer,  within 
the  territorial  Jurisdiction  of  the  government  of  St. 
DomiDKO,  for  breach  of  the  French  municipal  law 
prohlbrting  ail  intercourse  with  certain  ports  in 
that  island,  be  carried  by  the  captors  directly  to  a 
Spanish  port  in  the  island  of  Cuba,  she  may,  while 
lying  there,  be  lawfully  proceeded  against  and  con- 
demned by  a  French  tribunal  sitting  at  Guadaloupe. 
The   possession   of   the  sovereign   of  the  captors, 

f:iyefl  Jurisdiction  to  his  courts.  The  possession  of 
he  captors  in  a  neutral  port  is  the  possession  of 
their  soyerelgn.  If  the  possession  be  lost  by  recap- 
ture, escape,  or  Tomntaxr  discharge,  the  courts  of 
the  captor  lose  the  Jurisdiction  which  they  had  ac- 
quired by  the  seizure. 

The  trial  of  a  municipal  seizure  must  be  regulat- 
ed exclusively  by  mnniclpal  law.  No  foreign  court 
can  questiou  the  correctness  of  what  is  done,  unless 
the  court  passing  the  sentence  loses  its  Jurisdiction 
by  some  circumstance  which  the  law  of  nations  can 
notice. 

THESE  cases  were  argued  in  connection  with 
that  of  Rose  v.  Himely. 
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Mabshat.l,  Oh,  J,,  delivered  the  opinion  of 
the  court,  as  follows: 

This  case  differs  from  that  of  Rose  v,  Himely 
in  <me  material  fact.  The  vessel  and  cargo 
which  constitute  the  subject  of  controversy 
were  seized  within  the  territorial  jurisdiction  of 
the  government  of  St.  Domingo,  and  carried 
into  a  Spanish  port.  While  Iving  in  that  port, 
proceedings  were  regularly  mstituted  in  tiie 
court  for  the  island  of  Guadaloupe;  the  cargo 
was  sold  by  a  provisional  order  of  that  oourl^ 
after  which  the  vessel  and  cargo  were  con- 
demned. The  single  question,  therefore,  which 
exists  in  this  case  is,  did  the  court  of  the  captor 
lose  its  jurisdiction  over  the  captured  vessel  by 
its  being  carried  into  a  Spanish  port? 

*The  seizure  was  indisputably  a  valid  [*294 
seizure,  and  vested  the  lawful  possession  of  the 
vessel  in  the  sovereign  of  the  captor.  The  right 
consequently  existed  in  full  force  to  apply  im- 
mediately to  the  proper  tribunals  for  an  exam- 
ination of,  and  decision  on,  the  offense  alleged 
to  have  been  committed.  The  jurisdiction  of 
those  tribunals  had  attached,  and  this  right  to 
decide  upon  the  offense  was  complete. 

When  a  seizure  is  thus  made  for  the  viola- 
tion of  a  municipal  law,  the  mode  of  proceed- 
ing must  be  exclusively  regulated  by  the  sover- 
eign power  of  the  country,  and  no  foreign  court 
is  at  liberty  to  question  the  correctness  of  what 
is  done,  unless  the  court  passing  the  sentence 
loses  its  jurisdiction  by  some  circiunstance 
which  the  law  of  nations  can  notice.  Recap- 
ture, escape,  or  a  voluntary  discharge  of  the 
captured  vessel,  would  be  such  a  circimistance, 
because  the  sovereign  would  be  thereby  de- 
prived of  the  possession  of  the  thing,  and  of 
his  power  over  it.  While  this  possession  re- 
mains, the  rea  may  be  either  restored  or  sold, 
the  sentence  of  the  oourt  can  be  executed,  and 
therefore  this  possession  seems  to  be  the  essen- 
tial fact  on  which  the  jurisdiction  of  the  court 
depends. 

The  laws  of  the  United  States  reouire  that  a 
vessel  which  has  been  seized  for  violating  them 
should  be  tried  in  the  district  where  the  offense 
is  committed,  and  certainly  it  would  be  irregu- 
lar and  ille^  for  the  tribunal  of  a  different 
district  to  a^  up<m  the  case.  But  of  this  irregu- 
larity, it  is  believed,  no  foreign  oourt  could 
take  notice.  The  United  States  might  enable 
the  admiralty  courts  of  one  district  to  decide 
on  captures  made  for  offenses  oommitted  in  an- 
other district.  It  is  an  internal  regulation  to  be 
expounded  by  our  own  courts,  and  of  which  the 
law  of  nations  can  take  no  notice.  The  posses- 
sion of  the  thing  would  be  in  the  sovereign 
power,  of  the  state,*  and  it  is  competent  to  tlmt 
power  to  give  jurisdiction  over  it  to  any  of 
its  tribunals.  There  exists  a  full  power  over 
the  subject,  and  an  ability  to  execute  the  sen- 
tence of  the  court.  The  sovereign  power  pos- 
sessing iurisdiction  over  the  thinff  must  be 
presumed  by  foreign  tribunals  to  nave  exer- 
cised that  jurisdiction  properly.  But  if  the  rea 
be  out  of  the  power  of  the  sovereign,  he  can- 
not act  upon  it^  nor  delegate  authority  to  act 
upon  it  to  his  courts. 

*H  these  principles  be  correct,  it  re-  [*295 
mains  to  inquire  whether  the  brig  Sea  Flower 
remained  in  the  possession  and  in  the  power  of 
the  sovereign  of  the  captor  after  being  oarried 
into  a  SpaAish  port. 
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Had  this  been  a  prize  of  war,  we  have  prece- 
dents and  principles  which  would  guide  us. 
The  cases  cited  from  Robinson's  Reports,  and 
the  regulations  made  by  Louis  XVI.  m  Novem- 
ber, 1779,  shows  that  the  practice  of  condemn- 
ing prizes  of  war  while  lying  in  neutral  ports 
has  prevailed  in  England,  and  has  been  adopted 
in  France.  The*  objections  to  this  practice 
may  perhaps  be  sufficient  to  induce  nations  to 
change  it  bv  common  consent,  but  imtil  they 
change  it  the  practice  must  be  submitted  to, 
and  the  sentence  of  condemnation  passed  under 
such  circumstances  will  bind  the  property,  un- 
less the  legislature  of  the  coimtry  in  which  the 
captured  vessel  may  be  claimed,  or  the  law  of 
nations  shall  otherwise  direct. 

The  sovereign  whose  officer  has  in  his  name 
captured  a  vessel  as  prize  of  war,  remains  in 
possession  of  that  vessel,  and  has  full  power 
over  her,  so  long  as  she  is  in  a  situation  in 
which  that  possession  cannot  be  rightfully  de- 
vested. The  fact  whether  she  is  an  enemy 
vessel  or  not  ought,  however,  to  be  judicially 
inquired  into  and  decided,  and  therefore  the 
propertv  in  a  neutral,  captured  as  an  enemy,  is 
never  cnanged  until  sentence  of  condemnation 
has  passed;  and  the  practice  of  nations  requires 
that  the  vessel  shall  be  in  a  place  of  safety  be- 
fore such  sentence  can  be  rendered.  In  the 
port  of  a  neutral  she  is  in  a  place  of  safety,  and 
the  possession  of  the  captor  cannot  be  lawfully 
devested,  because  the  neutral  sovereign,  by  him- 
self or  by  his  courts,  can  take  no  cognizance  of 
the  question  of  prize  or  no  prize.    . 

This  position  is  not  intended  to  apply  to  the 
case  of  a  sovereign  bound  hj  particular  treaties 
to  one  of  the  belligerents;  it  is  intended  to  ap- 
ply only  to  those  neutrals  who  are  free  to  act 
according  to  the  general  law  of  nations.  In 
such  case  the  neutral  sovereign  cannot  wrest 
from  the  possession  of  the  captor  a  prize  of  war 
brought  into  his  ports. 

A  vessel  captured  as  prize  of  war  is,  then, 
while  lying  in  the  port  of  a  neutral,  still  in  the 
296*]  possession  of  the  sovereign  *of  the  cap- 
tor, and  that  possession  cannot  be  rightfully 
devested. 

It  is  objected  that  his  courts  can  take  no 
jurisdiction  of  a  vessel  under  such  circum- 
stances, because  tney  cannot  enforce  a  sentence 
of  restitution. 

But  it  is  to  be  recollected  that  the  possession 
of  the  captor  is  in  principle  the  possession  of 
his  sovereign ;  he  is  commissioned  to  seize  in  the 
name  of  the  sovereign,  and  is  as  much  an  officer 
appointed  for  that  purpose,  as  one  who  in  the 
body  of  a  county  serves  a  civil  process.  He  is 
under  the  control  and  direction  of  the  sovereign, 
and  must  be  considered  as  ready  to  obey  his 
commands  legally  communicated  through  his 
courts. 

It  is  true  that  in  point  of  fact  cruisers  are 
oft^i  commanded  by  men  who  do  not  feel  a 
due  respect  for  the  laws,  and  who  are  not  of 
sufficient  responsibility  to  compensate  the  in- 
juries their  improper  conduct  may  occasion; 
but  in  principle  they  must  be  considered  as 
officers  commissioned  by  their  sovereign  to 
make  a  seizure  in  the  particular  case,  and  to  be 
ready  to  obey  the  legitimate  mandate  of  the 
sovereign  directing  a  restitution.  The  prop- 
erty, therefore,  may  be  restored  while  lying  in  a 
neutral  port,  ab4  whether  it  may,  or  may  not 
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be  sold  in  the  neutral  port,  the  condemnation 
without  a  sale  may  change  the  property,  if  such 
condemnation  be  valid. 

In  cases  of  prize  of  war,  then,  the  difficulty 
01  executing  the  sentence  does  not  seem  to 
afford  any  conclusive  argument  against  the 
jurisdiction  of  the  court  of  the  captor  over  a 
vessel  in  possession  of  the  captor,  but  lying  in 
a  neutral  or  friendly  port. 

Do  the  same  principles  apply  to  a  seizure 
made  within  the  territory  of  a  stato  for  the 
violation  of  its  municipal  laws? 

In  the  solution  of  this  question  the  court  can 
derive  no  aid  from  prec^ent.  The  case,  per- 
haps, has  only  occurred  in  the  wars  which 
have  been  carded  on  since  the  year  1793,  and 
the  court  m  deciding  it  finds  itself  reduced  to 
the  necessity  of  reasoning  from  analogy. 

•The  seizure,  it  has  been  already  [*297 
observed,  vests  the  possession  in  the  sovereign 
of  the  captor,  and  subjects  the  vessel  to  the 
jurisdiction  of  his  courts.  The  vessel,  wh«i 
carried  into  a  foreign  port^  is  still  in  his  posses- 
sion, and  he  is  as  capable  of  restoring  it  if  the 
offense  should  not  have  been  committed,  as  he 
is  of  restoring  a  neutral  vessel  unjustly  cap- 
tured as  an  enemy.  The  sentence  in  the  one 
case  may  be  executed  with  as  mudi  facility  as 
in  the  other. 

Possession  of  the  rea  bv  the  sovereign  has 
been  considered  as  giving  the  jurisdiction  to  his 
court;  the  particular  mode  of  introducing  the 
subject  into  the  court,  or,  in  other  words,  of 
instituting  Ihe  particular  process  which  is  pre- 
liminary to  the  sentence,  is  properly  of  munici- 
pal regulation,  uncontrolled  by  the  law  of  na- 
tions, and,  therefore,  is  not  examinable  by  a 
foreign  tribunal.  It  would  seem,  then,  that 
the  principles  which  have  been  stated  as  appli- 
cable in  this  respect  to  a  prize  of  war,  may  be 
applied  to  a  vessel  rightfidly  seized  for  violat- 
ing the  municipal  laws  of  a  nation,  if  the  sov- 
ereign of  the  captor  possesses  the  same  right  to 
maintain  his  possession  against  the  claim  of  the 
original  owner  in  the  latter  as  in  the  former 
case.  H,  on  a  libel  filed  by  the  original  owner 
in  the  courts  of  the  country  into  whidi  the  ves- 
sel might  be  brought,  the  possession  could  be 
defended  by  alleging  that  she  was  seiz^  for 
the  violation  of  a  mimicipal  law,  and  the  right 
of  the  court  to  decide  the  cause  would  be  there- 
by defeated,  then  that  possession  would  seem  to 
be  sufficiently  firm  to  maintain  the  jurisdiction 
of  the  oourte  of  the  captor. 

Upon  this  point  much  doubt  has  been  enter- 
tained. It  is,  however,  the  opinion  of  a  major- 
ity of.  the  judges,  that  a  possession  tnus 
lawfully  acquired,  under  the  authority  of  a 
sovereign  state,  could  not  be  devested  by  the 
tribimals  of  that  countt>  into  whose  ports  the 
captured  vessel  was  brought;  at  least  that  it 
could  not  be  devested  umess  there  should  be 
such,  obvious  delay  in  proceeding  to  a  condemna- 
tion 9$  would  justify  the  opinion  that  no  such 
measure  was  intended,  and  thus  convert  the 
seizure  into  a  trespass. 

The  judgment  of  the  circuit  court  is  to  be 
reversed. 

*Ghase  and  Livingston,  Justices,  [*298 
dissented  from  the  opinion  of  the  Court  in  these 
cases,  because  the  vessel,  which  was  seized  for 
the  violation  of  a  Frendi  arreie,  or  municipaT 
regulation,  was  not  brought  into  any  port  o% 
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France  for  trial,  but  was  voluntarily  carried  by 
the  captain  of  the  privateer  to  St.  Jago  de 
Cuba,  a  Spanish  port,  and  while  lying  there 
was,  with  her  cargo,  condemned  as  forfeited  by 
a  French  tribunal  sitting  at  Guadaloupe. 

Johnson,  J,  I  concur  in  the  reversal  of  the 
decision  in  the  court  below,  but  on  different 
pounds  from  those  which  influence  the  opin- 
ion of  my  brethren.  I  had  occasion  in  the  case 
of  The  Sarah  to  express  my  ideas  on  most  of 
the  points  arising  in  this  case,  and  to  that 
opinion  I  refer  for  the  reasons  of  my  present 
conclusion. 

To  me  it  appears  immaterial  whether  the 
capture  was  made  in  exercise  of  municipal  or 
belligerent  rights,  or  whether  within  the  juris- 
dictional limits  of  France,  where  she  is  su- 
preme, or  beyond  those  limits  and  upon  the 
nigh  seas,  where  her  authority  is  concurrent 
with  that  of  every  other  nation.  We  find  the 
property  in  possession  of  the  captor  under  au- 
thority derivpd  from  his  sovereign,  whose  con- 
duct cannot  be  submitted  to  our  jurisdiction. 

The  modem  practice  of  nations  sanctions  the 
condemnation  of  vessels  lying  in  a  foreign  port, 
and  that  practice  is  not  inconsistent  with  prin- 
ciple. 

The  plaintiff  below  has  lost  all  remedy  at 
law,  and  must  look  elsewhere  for  redress  if  he 
has  sustained  an  injury. 

Note. — The  eases  of  Palmer  and  Higgins.v, 
Dutilh,  and  Hargoua  v.  The  Brig  Ceres,  being 
imperfectly  stated,  it  not  being  ascertained 
whether  the  seizure  was  within  or  without  the 
territorial  jurisdiction  of  St.  Domingo,  were 
manded  for  further  proceedings. 


899*]  •ALEXANDER 

HARRIS,  BAILIFF  of  GRAMMOND. 

An  averment  of  a  demise  for  three  years  Is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two  years  further  possession  on  the  same  terms 
by  consent  of  the  landlord. 

The  plea  of  no  rent  arrear,  admits  the  demise  as 
laid  in  the  avowry. 

The  court  Is  bound  to  give  Judgment  for  double 
rent  under  the  statute  of  Virginia. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  in  an  ac- 
tion of  replevin. 

Avowry  by  the  defendant,  stating  that  Cram- 
mond  was  seized  in  fee  of  the  locua  in  quOy  and 
demised  the  same  to  the  plaintiff  for  the  term 
of  three  years,  at  a  certain  rent,  and  that  be- 
eause  111  dollars  and  67  cents  of  the  rent  were 
in  arrear  and  unpaid,  he  acknowledged  the 
taking  as  bailiff  of  Crammond,  &c.,  and  prays 
judgment  for  double  rent. 

Plea,  ought  not  to  avow,  Ac.,  because,  he 
says,  that  the  said  sum  of  111  dollars  and  67 
cents  of  the  rent  aforesaid,  at  the  time  when, 
&c.,  was  not  in  arrear  and  unpaid  to  the  said 
W.  Craramond,  nor  was  any  part  thereof  in 
arrear,  &c.,  and  this  he  prays  may  be  inquired 
of  by  the  country,  &c 
Crandi  4. 


On  the  trial  the  defendant  produced  a  letter 
from  the  plaintiff,  to  the  defendant's  agent, 
agreeing  to  take  the  house  for  one  year,  at  the 
rent  of  120  dollars,  payable  half  yearly,  and 
proved  by  witnesses  tnat  the  plaintiff  took  the 
house  upon  the  terms  mentioned  in  the  letter, 
and  remained  in  possession  three  years;  that  at 
the  end  of  the  first  year  no  new  express  agree- 
ment was- made,  but  the  plaintiff  continued  in 
possession  with  the  consent  of  the  defendant's 
agent.  The  letter  did  not  contain  any  agree- 
ment for  renewing  the  lease  at  the  end  of  the 
term  by  consent  of  the  parties;  whereupon,  at 
the  prayer  of  the  defendant,  the  court  below 
instructed  the  jury  that  if  they  believed,  from 
the  evidence,  that  the  plaintiff  took  the  house 
for  one  year,  by  his  letter,  and  afterwards,  with 
the  consent  of  the  defendant's  agent,  continued 
to  hold  the  house  for  two  years  longer  under 
the  letter,  and  without  any  new  agreement, 
then  the  defendant  is  entitled  to  recover  on  his 
avowry ;  but  that  if  the  terms  of  the  letter  were 
relinquished,  and  a  new  agreement  made  for 
the  two  years,  the  avowry  was  not  supported 
by  the  evidence. 

*The  plaintiff  also  produced  to  the  [*300 
court,  after,  the  verdict  was  rendered  for  the 
rent  in  arrear  as  stated  in  the  avowry,  the  re- 

S levin  bond  given  by  the  plaintiff,  as  evidence 
>  satisfy  the  court,  that  the  defendant  had  dis- 
trained for  more  rent  than  he  had  avowed  for, 
and  more  than  the  jury  had  found  in  arrear, 
and  objected  to  the  rendition  of  judgment  for 
double  rent  under  the  statute.  But  the  court 
overruled  the  objection,  and  rendered  judgment 
for  double  the  rent  found  in  arrear  by  the  ver- 
dict. 

To  which  opinions  of  the  court  the  plaintiff 
excepted,  and  the  verdict  and  judgment  being 
against  him,  he  brought  his  writ  of  error. 

£.  J.  Lee,  for  the  plaintiff  in  error,  con- 
tended, 

1.  That  it  was  necessary  that  the  landlord, 
on  the  issue  of  no  rent  arrear,  should  prove 
his  title  in  fee,  according  to  the  averment  in 
the  avowry. 

2.  That  he  should  prove  the  demise  as  laid; 
and  that  the  evidence  in  the  present  case  did 
not  prove  the  demise  stated  in  the  avowry; 
and, 

3.  That  the  landlord  was  not  entitled  to 
double  rent,  because  it  appeared  by  the  penalty 
of  the  replevin  bond  given  by  the  tenant,  which 
was  more  than  double  the  rent  avowed  for,  that 
the  landlord  had  distrained  for  more  rent  than 
was  actually  due.  In  support  of  these  points 
he  cited  Esp.  N.  P.  358 ;  Doug.  640,  Bristow  v. 
Wright;  and  the  Virginia  Liaws,  New  Rev. 
Code,  155. 

Hiort  and  Youngs,  contra. 

A  lease  for  a  year,  and  so  from  year  to  year, 
if  the  tenant  occupies  for  three  years,  may  be 
laid  as  a  demise  for  three  years.  1  T.  R.  378, 
Birch  V.  Wright;  4  Bac.  Abr.  182. 

The  bill  of  exceptions  does  not  state  that  it 
contains  the  whole  evidence  offered  at  the 
trial. 

The  replevin  bond  was  the  act  of  the  plain- 
tiff himself,  and  he  might  gratuitously  give  a 
bond  in  a  larger  penalty  *than  the  law  ['SOI 
requires,    ^e  act  of  assembly  says  it  shall  be 
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at  least  in  double  the  amount  of  the  rent  dis- 
trained for,  but  does  not  say  it  shall  not  be  in 
a  greater  sum.  Besides,  the  bond  does  not  ap- 
pear in  the  record. 

The  plaintiff's  plea  to  the  avowry  does  not 
deny  the  avowant^s  title,  nor  the  demise.  It  is 
simply  the  plea  of  no  rent  arrear,  which  admits 
the  title  and  the  demise,  as  laid  in  the  avowry. 
By  taking  issue  upon  the  rent  arrear,  the  plea 
admits  every  other  allegation  in  the  avowry  of 
the  defendant.  But  if  it  does  not,  it  is  not 
competent  for  the  tenant  who  has  enjoyed  the 
land,  to  dispute  the  title  under  which  he  held. 
In  ejectment,  possession  alone  is  a  good  title 
against  all  but  the  rightful  owner.*  If  the 
plaintiff  would  deny  the  demise  as  laid,  he 
must  plead  non-tenure.  4  Bac.  Abr.  8,  55,  64, 
67,  71,  87,  104;  10  Viner,  486. 

E.  J.  Lee,  in  reply. 

If  the  defendant  was  not  owner  of  the  land, 
no  rent  was  in  arrear  to  him.  The  avowant 
must  prove  his  case  as  laid.  The  case  of  Birch 
V,  Wriqht  is  not  like  this,  and  the  opinion  of 
Judge  Buller  is  extrajudicial. 

l£iRSHAix,  Oh,  J.  The  only  doubt  is, 
whether  the  plea  of  no  rent  arrear  admits  the 
demise  as  laid  in  the  avowry. 

E.  J.  Lee.  Nothing  in  arrear  is  the  general 
issue  in  an  action  of  debt  for  rent ;  and,  like  the 
pleas  nil  debet,  non  detinet,  and  not  guilty, 
puts  the  avowant  upon  the  proof  of  his  whole 
case.  Cowp.  588,  Warner  v,  Theobald;  Buller*8 
N.  P.  302. 

March  2.  Marshall,  Oh,  J,,  delivered  the 
opinion  of  the  Court  as  follows,  viz.: 

In  this  case  two  errors  are  alleged  by  the 
plaintiff  in  error. 

1st.  That  the  circuit  court  misdirected  the 
jury. 

302*]  •2d.  That  judgment  for  double  dam- 
ages ought  not  to  have  been  rendered  on  the 
verdict. 

1.  The  avowry,  which  sets  forth  the  title  un- 
der which  the  distress  was  made,  states  a  lease 
for  three  years  certain.  The  plea  to  this  avowry 
was,  "nothing  in  arrear,"  and  on  this  plea  issue 
was  joined.  At  the  trial  of  the  cause,  the  avow- 
ant gave  in  evidence  a  lease  for  one  year  cer- 
tain, and  a  subsequent  possession  for  two  years. 
On  motion  to  instruct  xhe  jury  that  this  lease 
did  not  support  the  avowry,  the  court  said, 
that  if  the  jury  should  be  of  opinion  that  the 
subsequent  possession  was  imder  the  original 
contract  ana  without  any  new  agreement,  then 
the  avowant  was  entitled  to  recover,  otherwise 
not.  The  jury  found  a  verdict  for  the  avow- 
ant. 

The  lease  stated  in  the  avowry  is  obviously  a 
different  lease  from  that  which  was  given  in 
evidence.  A  lease  for  three  years  is  not  a  lease 
for  one  year.  But  it  is  contended  that  a  sub- 
sequent possession,  without  any  new  express 
agreement,  amoimts  to  an  extension  of  the 
original  lease,  and  for  this  Bacon's  Abridg- 
ment, and  a  dictum  of  Judge  Buller,  in  the 
case  of  Birch  v.  Wright,  1  Term  Rep.  378,  have 
been  cited.  But  those  cases  do  not  prove  the 
point  they  were  supposed  to  establish.  In 
those  cases,  the  original  terms  of  the  lease  ad- 
mit of  the  extension  which  was  afterwards 
made  by  consent  of  parties.  The  lease  was 
made  for  one  year,  and  afterwards  from  year 
to  year,  as  long  as  both  parties  should  please. 
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The  principle  of  continuance  is  introduced  into 
the  original  contract,  and  the  occupation  for 
three  years  is  evidence  that  the  circumstance 
had  occurred,  by  force  of  which  the  contract 
should  be  a  lease  for  three  years.  But  in  this 
case  the  original  contract  contains  no  principle 
of  continuance.  It  is  for  a  limited  time,  and 
can  only  be  extended  by  a  new  contract,  eith^ 
express  or  implied.  The  lease,  therefore,  of- 
fered in  evidence,  does  not  support  the  avowry. 
But  a  question  on  which  the  court  has  felt 
more  difficulty  is  this:  Does  the  plea  admit 
the  demise,  or  is  the  avowant  bound  to  prore 
it?  If  the  plea  admits  the  demise,  then,  not- 
withstanding the  variance,  the  verdict  is  rights 
and  *the  court  has  not  erred  in  that  [*303 
part  of  the  opinion  which  is  against  the  party 
taking  the  exception. 

The  issue  gives  notice  to  the  parties  of  the 
point  which  is  to  be  tried,  and  which  the  testi- 
mony must  support.  That  which  is  admitted 
by  the  pleadings  need  not  be  proved.  If  the 
plea  in  this  case  controverts  tne  allegation  in 
the  avowry,  that  the  tenant  held  under  a  lease 
for  three  years,  reserving  the  rent  stated  to  be 
reserved,  then  the  avowant  would  be  bound  to 
prove  the  demise  as  laid.  But  if  the  plea  ad- 
mits the  demise,  then  the  avowant  is  not  bound 
to  prove  it.  The  plea  is,  that  the  sum  dis- 
tramed  for  of  the  rent  aforesaid,  (that  is,  of 
the.  rent  claimed  under  the  lease  stated  in  the 
avowry,)  was  not  in  arrear  and  unpaid,  nor 
was  any  part  thereof  in  arrear  and  unpaid,  at 
the  time  when  the  distress  was  made,  as  the 
avowant  in  his  avowry  hath  alleged. 

This  plea  avers  the  single  proposition  that 
the  rent  was  not  in  arrear  wnen  the  distress 
was  made,  and  it  is  this  averment  alone  that 
the  party  making  the  distress  is  to  meet.  The 
averment  that  the  rent  claimed  in  the  avowry 
was  not  in  arrear  when  the  distress  was  made, 
admits  the  contract  by  which  the  rent  might 
accrue,  and  only  denies  that  any  thing,  at  the 
time  of  the  distress,  remained  due  upon  that 
contract.  Upon  principle,  then,  it  would  seem 
that  the  plea  had  dispensed  with  proof  of  the 
demise  laid  in  the  avowry,  by  admitting  it^ 

No  case  has  been  found  in  which  the  point 
has  been  expressly  decided.  It  is  said  in  Bul- 
ler's  Nisi  Prius,  p.  59,  "If  the  plaintiff  plead 
riena  arridrS  in  bar  to  an  avowry,  he  cannot, 
upon  such  issue,  give  in  evidence  non-tenure;" 
consequently,  the  defendant  cannot  be  required 
to  show  the  tenure;  for  if  it  was  necessary  to 
show  it,  the  tenant  would  be  at  liberty  to  pro- 
duce opposing  testimony. 

It  is  also  laid  down  in  Buller,  p.  166,  that  in 
covenant  for  non-payment  of  rent,  riens  in  ar^ 
rear,  or  payment,  at  the  day,  is  a  good  plea; 
but  riena  in  arrear  generally,  'woSd  [*304 
not  be  a  good  plea;  and  the  reason  appears  to 
be,  that  riena  in  arrear  generally  admits  the 
breach  laid  in  the  declaration,  and  that  the  rent 
was  not  paid  on  the  day.  This  principle  is  de- 
cided in  King  v,  8a/oille,  reported  by  Brownlow. 
Nothing  in  arrear  on  the  day  on  which  the  rent 
is  stated  to  have  accrued,  seems  to  be  consid- 
ered as  equivalent  to  payment  on  the  day;  but 
nothing  in  arrear  on  a  subseouent.dav  admits 
that  me  covenant  was  broken,  and,  conse- 
quently, admits  the  covenant.  It  is  not  a  good 
plea,  because  it  admits  the  right  of  the  plaintiff 
to  recover  damages.    This  nimishes  a  strong 
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argument  in  favor  of  the  opinion  that  nothing 
in  arrear  on  the  day  when  the  distress  was 
made,  admits  that  the  rent  accrued  as  stated  in 
the  avowry. 

The  case  of  TFomer  v.  Theobald,  Cowper,  688, 
was  an  action  of  debt  for  rent,  by  an  assignee 
against  an  assignee.  The  plea  of  riena  in  ar- 
rear was  demurred  to,  ana,  consequently,  the 
question  to  be  decided  bv  the  court  was,  not 
what  the  plea  admitted,  but  whether  it  was  a 
bar  to  the  action.  Mr.  Buller  objected  to  this 
plea,  because  the  plaintiff  could  not  come  pre- 
pared to  know  what  it  would  be  necessary  to 
prove.  The  defendant  might  object  to  the  as- 
signm^it,  or  give  in  evidence  payment  before 
or  after  action  brought. 

In  answer  to  Buller^  Wood  said,  "The  form 
of  the  plea  is  nU  debet,  in  the  present  tense. 
But  in  this  case  riena  in  arrere  is  a  fairer  plea 
than  nil  debet;  because  nil  debet  puts  the  wnole 
declaration  in  issue,  whereas  this  confines  the 
question  to  the  single  fact  whether  such  r^it 
was  due.* 

In  giving  his  opinion  in  support  of  the  plea, 
Lord  Mansfield  certainly  had  not  in  view  the 
question  now  under  consideration;  for  he  uses 
expressions  which  would  &pply  differently  to 
that  question.  He  savs,  nSayinff  nothing  Is 
due  is  the  same  as  if  he  had  said  nU  debet;** 
and  immediatelv  adds,  "Besides,  it  Is  a  more 
favorable  plea  for  the  plaintiff.  He  must  then 
have  applied  the  first  assertion  solely  to  the 
sufficiency  of  the  plea  as  a  bar,  for  it  could  not 
be  a  more  favorable  plea  for  the  plaintiff,  if  it 
305*]  contested  the  whole  declaration,  *and 
admitted  nothing,  as  is  the  case  with  nil  debet." 
He  concludes  with  observing,  "If  the  rent  was 
due,  and  is  not  at  the  time  of  the  plea,  it  could 
not  have  ceased  to  be  due  by  the  plaintiff's  ac- 
cepting if 

This  case  appears  to  the  court  to  decide  noth- 
ing further  than  that  the  plea  pleaded  was  a 
good  bar  to  the  declaration  in  debt  for  rent, 
and  to  leave  the  question,  how  far  it  admits  the 
demise  laid  in  the  avowry,  open  for  considera- 
tion. 

It  is  thought  important  in  the  inaui/y,  that 
the  law  appropriates  a  different  plea,  which 
controverts  the  demise,  if  the  tenant  means  to 
contest  it— the  plea  of  non  demisit. 

The  court  is  of  opinion  that  the  plea  admits 
the  demise;  and  that  there  is  no  error  in  the 
instruction  given  to  the  jury  which  is  injurious 
to  the  party  taking  the  exception. 

In  the  judgment  for  double  dama^,  there 
is  no  error.    The  law  directs  it  positivdy. 

Judgment  affirmed  toith  ooetM. 


306*]  ♦CHAPPEDELAINE,  Residuary  Lega- 
tee, AND  CLOSRIVIERRE,  Adm'r  de  bonia 
non,  of  CHAFPEDELAiNEy  Complainants, 

t?. 

DEGHENAUX,  Executor  of  Dumoussat,  De- 
fendant. 

If  an  account  stated  be  pleaded  In  bar  to  a  bill  in 
equity,  such  plea  will  be  sustained,  except  so  far  as 
the  complainant  shall  show  it  to  be  erroneous. 

ERROR  to  the  circuit  court  for  the  district 
of  Georgia,  in  a  suit  in  equity. 
Th^  bill  states  that  the  complainants'  testa- 
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tor  and  the  defendant's  testator,  together  with 
three  others,  viz.,  Boisfeillet,  DuBignon,  and 
Grand  Closmesle,  became  joint  purchasers  of 
the  islands  of  Sapelo,  Blackbeard,  Jekyll  and 
half  of  St.  Catharme,  on  the  coast  of  Gfeorgia; 
that  Pumoussay  was  the  acting  partner,  and 
kept  all  the  accounts,  &c.  That  an  account  was 
stated  and  signed  by  the  two  testators,  Ghappe- 
delaine  and  Dumoussay,  on  the  30th  of  April, 
1792,  by  whidi  the  former  adcnowledged  a  bal- 
ance of  667Z.  10s.  1.  3-4(2.  due  to  the  latter;  but 
that  the  accoimt  was  erroneous  in  sundry  items 
particularly  set  forth  in  the  bill;  that  there 
were  sundry  debits  which  had  accrued  since 
that  settlement,  and  that  Ghappedelaine  had 
been  obliged,  by  a  suit  in  equi^,  to  refund  to 
Boisfeillet  a  large  sum  which  Dumoussay  had 
overcharged  him.  That  Dechenaux  was  the 
executor  of  the  estate  of  Ghappedelaine  as  well 
as  of  Dumoussay,  and,  as  executor  of  Ghappe- 
delaine, had  defended  the  suit  of  Boisfeillet. 
The  bill  contains  a  prayer  that  the  defendant 
may  account  touching  all  moneys  due  on  recti* 
fying  the  errors ;  and  for  all  other  sums  due  by 
Dumoussay  in  his  lifetime,  not  credited  nor  ac- 
counted for,  or  which  have  come  to  the  hands 
of  the  defendant,  and  that  he  pay  over  such 
balance  as  shall  appear  on  settlement  of  all  ac- 
counts, and  for  general  relief.  The  defendant 
pleaded  the  settled  account  in  bar  of  so  much 
of  the  bill  as  sought  to  open  the  account,  and 
by  answer  denied  all  fraud  and  error. 

•Upon  hearing,  the  court  below  or-  [♦307 
dered  a  reference  to  auditors,  with  directions 
"to  make  a  general  statement  of  accounts  be- 
tween the  parties,  rejecting  any  erroneous 
charges  which  may  appear  in  their  settlement, 
and  adding  such  as  may  have  been  omitted." 

The  auditors,  on  the  23d  of  April,  1805,  in- 
stead of  stating  an  account,  reported  that  they 
foimd  "a  balance  due  from  the  defendsoit  to 
the  complainants,  including  interest  upon  the 
liquidated  account  up  to  this  date,  fifteen  thou- 
sand five  himdred  and  eighty-six  dollars  and 
twenty-two  cents."  They  stated  that  they  had 
not  taken  into  consideration  a  claim  of  the  com- 
plainants of  1,000{.  which  the  estate  of  Ghap- 
pedelaine was  condemned  to  pav  to  Boisfeillet 
by  decree  of  the  court,  nor  their  claim  for  in- 
demnity for  damages  said  to  have  been  sus- 
tained by  sale  of  lands,  conceiving  those  claims 
not  submitted  to  them,  but  reserved  for  the  de* 
cision  of  the  court. 


Note. — ^An  account  stated  constitutes  a  good  bar 
to  a  bill  in  equity  to  account,  although  it  will  con- 
stitute no  bar  to  an  action  at  law  for  the  same  sub- 
ject  matter 

2  Story's*  Bq.  Jur.  I  1524 :  Cooper,  Bq.  PI.  ch.  5, 
p.  277 ;  Mitford's  Bq.  PI.  by  Jeremy,  259,  260 ;  Daw* 
son  v.  Dawson.  1  Atk.  1 ;  Taylor  v.  Haylin ;  2  Bro. 
Ch.  R.  310;  Johnson  v.  Curtis,  Id.  note:  S.  C.  8 
Bro.  Ch.  R.  266;  Burk  v.  Brown,  2  Atk.  397,  899: 
Sumner  v.  Thorpe,  2  Atk.  1 ;  Story's  Bq.  PI.  I  798 
to  802 :  Shirk's  Appeal,  8  Brewst.  119 ;  Fowler  v. 
Piatt's  Adm'r.  Wright  206. 

If  the  matter  of  defense  origrinates  in  the  trans- 
action out  of  which  the  cause  of  action  springs, 
and  affords  either  a  legal  or  equitable  defense  to 
it,  and  is  within  the  knowledge  of  the  defendant 
it  should  be  used  as  a  defense  to  the  original  a^ 
tion ;  and  if  it  is  voluntarily  omitted,  it  would  seem» 
on  principle,  that  it  can  never  be  uie  subject  of  a 
fresh  action,  or  afford  ground  for  staying  the  pro- 
ceedings in  the  original  action. 

Willard's  Eq.  Jur.  855 ;  Poster  v.  Wood,  f  John* 
Ch.  90;  Duncan  v.  Lyon,  8  Id.  851;  Le  Guin  v. 
Gouvernonr,  1  John.  Gas.  480,  and  notes,  Shep- 
herd's ed. 
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Exceptions  being  taken  to  this  report,  the 
court  ordered  the  auditors  to  "make  a  state- 
ment showing  the  items  of  the  general  account, 
which  they  rejected,  in  whole  or  in  part,  and 
the  reasons  of  their  rejections,  and  also  such 
items  as  were  added  as  omissions,  and  their 
reasons  for  so  doinff." 

In  obedience  to  this  order,  the  auditors  made 
an  explanatory  report,  whereupon  the  court  de- 
creed that  6042.  68.  and  579{.  8s.  Id.  be  deduct- 
ed from  the  liquidated  account  of  the  30th  of 
April,  1792;  that  interest  be  allowed  on  the 
balance  at  eight  per  cent,  from  that  date,  and 
that  the  defendant  pay  out  of  the  assets  that 
balance  and  interest,  and  the  further  sum  of 
3,823  dollars,  being  the  amount  stated  by  the 
auditors  as  having  accrued  since  the  30th  of 
April,  1792,  and  costs. 

The  errors  assigned  in  the  record  were, 

1.  That  the  biU  was  insufficient  in  law. 

2.  That  the  court  had  not  jurisdiction;  be- 
cause, although  the  bill  states  the  complainants 
to  be  French  citizens,  and  the  defendant  a  citi- 
zen of  Georgia,  yet  the  two  testators  were  citi- 
zens of  Georgia. 

308*]  *3.  That  I.  Trubert,  who  is  stated  in 
the  answer  to  be  residuary  legatee  of  Dumous- 
say,  was  not  made  a  party;  and  because  the 
other  legatees  were  not  made  parties. 

4.  That  the  stated  account  has  beBn  partially 
opened,  and  abatements  made  to  the  injury  of 
the  l^atee. 

5.  That  the  exceptions  to  the  report  of  the 
auditors  ought  to  have  been  sustained. 

P.  B.  Key,  for  the  dMendant,  on  opening 
the  Question  of  jurisdiction,  was  stopped  by  the 
court. 

Mabshall,  Ch.  J.  The  present  impression 
of  the  court  is,  that  the  case  is  clearly  within 
the  jurisdiction  of  the  courts  of  the  United 
States.  The  plaintiffs  are  aliens,  and  although 
they  sue  as  trustees,  yet  they  are  entitled  to  sue 
in  the  circuit  court. 

Winder,  for  the  complainants. 

As  to  the  allegation  of  want  of  parties,  it  can 
only  be  noticed  on  being  pleaded.  The  defend- 
ant cannot  now  take  advantage  of  it. 

We  are  not,  in  examining  the  account,  con- 
fined to  the  errors  stated  in  the  bill.  But  if  the 
general  nature  of  the  errors  is  stated  in  the  bill, 
it  is  sufficient;  and  if  such  errors  are  proved,  it 
is  sufficient  to  set  aside  the  account  as  a  bar, 
and  to  have  it  referred  to  auditors ;  who  are  not 
confined  to  the  precise  errors  alleged  in  the  bill. 

Mabshall,  Ch.  J.,  said  he  understood  the 
practice  in  chancery  to  be,  that  the  court  will 
notice  only  those  errors  in  the  report  of  the  au- 
ditors which  appear  upon  the  face  of  the  report, 
or  those  expressly  set  down  in  the  exceptions; 
and  then  the  evidence  on  which  the  items  were 
allowed  must  appear  on  the  record. 

Harper  and  Jr.  B.  Key,  for  the  defendant, 
contended, 

That  an  accoimt  stated  and  settled  by  the 
parties  was  conclusive,  unless  the  party  com- 
309*]  plaining  can  show  fraud  •or  error;  and 
upon  him  lies  the  burden  of  proof.  That  wnen 
a  defendant  relies  upon  an  account  stated,  he 
shall  never  be  compelled  to  go  into  a  general 
account.  The  settled  account  can  only  be 
opened  to  the  extent  of  the  items  charged  as 
erroneous.  2  Atk.  1,  Summer  9.  Thorpe;  2 
Vez.  566,  Pitt  v.  ChoUnondely. 
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March  4.  Marshall,  Ch.  J.,  delivered  thm 
opinion  of  the  court  as  follows: 

The  bill  in  this  case  is  brought  to  set  aside  m 
stated  account  which  was  signed  by  Dumoussay 
and  Chappedelaine,  in  July,  1792,  on  the  sug*- 
^estion  of  fraud  on  the  part  of  Dumoussay;  or, 
if  it  be  not  set  aside,  to  correct  its  errors,  siid 
to  obtain  a  settlement  of  transactions  subse- 
quent to  that  account. 

The  stated  account  is  pleaded  in  bar  of  so 
much  of  the  bill  as  requires  that  the  subject 
should  apiin  be  opened,  and  the  particular  er- 
rors assi^ed,  with  the  exception  of  one  io 
the  addition,  are  denied  in  the  answer. 

That  the  plea  in  bar  must  be  sustained,  ex- 
cept so  far  as  it  may  be  in  the  power  of  the 
representatives  of  Chappedelaine  to  show  clear- 
ly that  errors  have  beeen  committed,  is  a  propo- 
sition about  which  no  member  of  the  court  has 
doubted  for  an  instant.  No  practice  could  be 
more  dangerous  than  that  of  opening  accounts 
which  the  parties  themselves  have  adjusted,  on 
suggestion  supported  by  doubtful  or  by  only 
probable  testimony.  But  if  palpable  errors  be 
shown,  errors  which  cannot  be  misunderstood, 
the  settlement  must  so  far  be  considered  as 
made  upon  absolute  mistake  or  imposition,  and 
ought  not  to  be  obligatory  on  the  injured  party 
or  his  representatives,  because  such  items  can- 
not be  supposed  to  have  received  his  assent. 
The  whole  labor  of  proof  lies  upon  the  party 
objecting  to  the  account,  and  errors  whi&  he 
does  not  plainly  establish  cannot  be  supposed 
to  exist,  upoia  this  principle,  the  report  of  the 
auditors  in  this  case,  and  tne  exceptions  to  that 
report,  *so  far  as  respects  the  stated  [*310 
account,  are  to  be  considered. 

The  first  exception  relates  only  to  the  man- 
ner in  which  the  auditors  understood  the  order 
referring  the  accounts  to  them,  and  need  not 
be  considered,  since  the  sole  inquiry  will  be, 
whether  they  have  in  fact  made  any  deduction 
from  the  stated  account  which  was  not  war- 
ranted by  the  interlocutory  order,  an  order 
made  on  the-  principles  which  this  court  has  al- 
ready declared  to  be  correct. 

The  second  exception  refers  to  the  particular 
deductions  made  by  the  auditors.  The  first  is, 
that  the  item  in  the  stated  account  of  0041.  6« 
5d.  is  reduced  to  3332.  0«.  Sd. 

The  stated  account  between  the  parties, 
marked  in  the  proceedings  as  the  exhibit  A.  con- 
tains this  item,  and  states  it  to  be  one-fifth  of 
the  expenses  for  disbursements  on  the  island  of 
Sapelo,  which  was  the  joint  property  of  a  com- 
pany consisting  of  five,  of  which  Dumoussay 
&  Chappedelaine  were  partners.  The  items 
which  composed  this  general  account  are  all 
contained  in  exhibit  F.  stated  by  Dumoussay 
on  the  3d  of  May,  1792,  and  assented  to  by 
Chappedelaine  on  the  23d  of  July,  1792,  when 
the  stated  accoimt  was  siimed.  The  total  of 
those  disbursemente  is  4,2242.  3s.  8  l-2d.  and 
the  balance  upon  the  account  is  3,0212.  12s. 
1  l-2d.  the  fifth  of  wuieh  is  6042.  Os.  5d. 

In  their  explanatory  report  the  auditors  say 
that  they  took  as  the  basis  of  this  reduction  an 
account  settled  by  auditors  in  a  suit  decided  in 
the  circuit  court  of  Georgia,  which  was  insti* 
tuted  by  Boisfeillet,  one  of  the  absent  partners, 
against  Dechenaux,  who  was  executor  both  of 
Dumoussay  and  Chappedelaine.  The  auditors 
in  that  case  were  examined,  and  thej  depose 
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that  their  oorrectionB  were  made  on  the  proof 
of  double  entries,  false  charges,  omissions  ac- 
knowledged by  the  executor  of  Dumoussay, 
and  charges  not  proper  to  be  made  against 
Boisfeillet. 

This  testimony  would  of  itself  be  sufficient 
to  convince  the  court  that  injustice  was  done 
311»]  in  the  settlement  ♦of  July,  1792,  but 
would  not  show  explicitly  the  amount  of  that 
Injustice,  and  enable  them  to  say  what  deduc- 
tions from  that  settlement  ought  to  be  allowiKi, 
because,  as  was  well  observ^  by  the  counsel 
for  Dechenaux,  items  might  be  properly 
chnrgeable  to  Chappedelaine,  of  which  Bois- 
feillet ought  not  to  bear  a  part. 

The  court,  therefore,  sought,  in  the  docu- 
ments connected  with  the  report,  for  that  more 
explicit  information. 

Upon  looking  into  the  exhibit  F.  there  are, 
upon  the  face  of  the  paper,  obvious  errors, 
wnich  demonstrate  the  incorrectness  of  that 
statement,  and  the  excessive  inattention  of 
Chappedelaine. 

The  first  item  on  the  debit  side  of  this  exhib- 
it, is  the  sum  of  3,5712.  3^.  8  1-2(2.  disbursed  for 
Sapelo.  The  funds  for  this  disbursement  were 
in  part  in  the  hands  of  Dumoussay,  as  the  rem- 
nant of  advances  previously  made  by  the  part- 
ners. To  this  remnant  he  states  himself  to  nave 
added  2,3681.  12^.  0  l-2d.  from  his  private 
funds.  On  this  advance  made  by  himself  in 
Georgia,  he  charges  the  company  16  per  cent., 
amounting  to  3541.,  on  accoimt  of  the  difference 
of  exchange  betweeen  money  in  France  and  in 
Georgia,  or,  as  he  expresses  it,  for  exchange, 
f  reifirnt  and  insurance. 

This  charge  has  been  rejected  in  the  accounts 
of  all  the  partners  for  many  obvious  reasons. 
It  is  sufficient  to  observe,  that  as  this  money 
was  advanced  in  Georgia  by  Dumoussay,  and 
repaid  to  him  in  Georgia  by  the  partners,  there 
was  as  much  reason  for  noaking  these  charges 
on  the  repayment,  as  on  the  original  advance; 
and  with  respect  to  Chappedelaine,  it  is  still 
more  inadmissible,  because  he  had  previously 
advanced  his  portion  of  this  money  to  Dumous- 
say, and  had  allowed  him  16  per  cent,  for  these 
charges,  in  a  deduction  from  that  advance,  so 
that  this  charge,  with  respect  to  Chappedelaine, 
is  double. 

The  third  item  in  this  exhibit  is  a  charge  of 
.2991.  as  one  year's    interest    on    2,3681.    128. 
0  l-2d.     This   is   more   than   double   the  real 
amount  of  interest. 

312»]  ♦There  is  also  in  the  credit  side  of 
the  account,  an  error  of  lOOl.  in  the  addition. 
The  errors  apparent  on  the  face  of  the  exhibit 
F.  amount  to  6112.  and  these  errors  are  of  such 
a  description  as  strongly  to  characterize  the 
stated  account  of  July,  1792. 

In  the  account  stated  by  the  auditors,  there. 
are  omissions  of  moneys  received  by  Dumous- 
say, and  admitted  to  be  chargeable  to  him  in 
this  account  with  the  company,  amounting  to 
1892.  10«:  lOd. 

The  account  containing  these  incontestable 
errors  was  submitted  to  auditors,  and  still 
further  reduced  by  them.  Several  of  the  small 
errors  which  they  have  detected  are  perceived, 
but  the  whole  cannot  be  traced  by  this  court, 
without  engaging  in  the  laborious  task  of  au- 
ditors, which  is  incompatible  with  their  duties. 
To  that  account  the  executor  of  Dumoussay, 
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who  was  also  the  executor  of  Chappedelaine, 
was  a  party,  and  had  a  right,  with  respect  to 
Boisfeillet,  to  rely  upon  the  stated  account  of 
July,  1792,  signed  bv  Chappedelaine,  because 
Chappedelaine  was  the  attorney  in  fact  of 
Boisfeillet,  and  because  Boisfeillet  had  sanc- 
tioned that  settlement,  and  had  assumed  the 
payment  of  his  part.  Yet  in  that  case  the  de- 
ductions from  tnat  account  were  made  which 
the  auditors  in  this  case  have  taken  as  the  basis 
of  their  settlement,  and  those  deductions  were 
made  in  conseouence  of  double  entries,  false 
charges,  and  cnarges  not  adimissible  against 
Boisfeillet 

The  great  difficulty  in  admitting  such  an 
account,  under  such  circumstances,  consists  in 
the  uncertainty  of  the  amount  of  those  charges 
which  were  rejected  as  being  inapplicable  to 
Boisfeillet.  This  difficulty  is  removed,  in  a  great 
measure,  by  inspecting  the  report  in  the  present 
case.  In  that  report,  the  auditors  take  up  the 
items  which  were  rejected  on  this  principle, 
and  charge  them  to  Chappedelaine;  so  that,  in 
truth,  the  alterations  maae  in  this  item  are  all 
founded  on  errors  which  the  auditors  have 
corrected. 

The  second  item  of  this  exception  is,  that  the 
auditors  reduced  the  sum  of  3362.  16a.  Sd,  ad- 
mitted in  the  stated  account,  as  being  one- 
fourth  of  the  purchase  and  expense  of  Jekyll, 
to  31 12. 98. 6(2.,  making  a  difference  of  252.  78.  2d, 

♦This  item  in  the  exhibit  A.  which  [♦313 
is  the  stated  account,  is  the  result  of  the  ex- 
hibit G.,  which  is  the  accoimt  of  Jelnrll,  as 
settled  between  Dumoussay  and  Chappedelaine. 
There  is  an  obvious  error  of  42.  198.  lOd.  in  the 
division  of  3L  108.  in  the  hire  of  negroes,  and 
the  residue  of  the  sum  deducted  is  on  account 
of  the  same  charges  on  the  moneys  advanced 
for  Jekyll;  which  were  made  on  the  moneys 
advanced  for  Sapelo,  and  which  are  rejected 
for  the  same  reasons  which  were  assigned  for 
their  rejection  in  that  item  of  the  account. 

The  auditors  also  reduced  the  sum  of  9902. 
38.  1(2.,  assumed  by  Chappedelaine  for  Bois- 
feillet, to  the  sum  of  4102.,  making  a  difference 
of  5802.  38.  Id,  Nothinff  can  be  more  obvious 
than  the  propriety  of  this  reduction.  Dumous- 
say charges  Chappedelaine  with  the  debt  of 
Boisfeillet,  amounting,  as  he  says,  to  9902.  38. 
1(2.,  which  Chappedelaine  assumes  as  the  attor- 
ney of  Boisfeillet.  In  a  suit  to  which  the 
executor  of  Dumoussay  is  a  party,  this  d^t 
appears  to  have  been  only  4102.  No  man  can 
hesitate  to  admit  that  Chappedelaine  must 
have  credit  with  Dumoussay  ror  the  difference 
between  the  sum  alleged  to  be  due,  and  the 
sum  actually  due  from  Boisfeillet. 

The  auditors  also  struck  out  of  the  stat- 
ed account  the  sum  of  5542.  98.  4(2.  assumed 
by  Chappedelaine  for  one  of  the  absent  part- 
ners, that  being  considered  by  mistake  as  the 
share  of  that  absent  partner  in  the  expenses  of 
Sapelo.  The  sum  actually  due  by  that  partner 
was  afterwards  paid  by  himself  to  the  executor 
of  Dumoussay.  The  court  is  satisfied,  from 
the  evidence,  that  this  payment  was  made  to 
Dechenaux  as  the  executor  of  Dumoussay.  The 
assumpsit  of  Chappedelaine  was  essentially  as 
security  for  the  absent  partner,  who  still  re- 
mained a  debtor;  and  wnen  the  principal  di^ 
himself  pay  what  he  owed  to  the  original  cred- 
itor, the  assumpsit  of  Chappedelaine  was  of 
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no  further  obligation.  Although  this  was  not 
an  error  in  the  account  when  settled,  except  so 
far  as  this  charge  exceeded  the  sum  with  which 
the  absent  partner  was  really  chargeable,  yet  it 
becomes  an  item  which  can  no  longer  be  re- 
tained as  a  charee  against  Chappedelaine,  and 
314*]  in  reforming  •their  accounts,  it  must  be 
excluded  from  them. 

There  is  also  added  to  the  credits  of  Chap- 
pedelaine the  sum  of  26L  IBs.  which  the  audi- 
tors state  to  be  the  difference  between  the 
amount  of  a  receipt  given  by  Dumoussay  and 
the  sum  actually  debited  to  him  in  the  accounts 
between  the  parties. 

These  several  errors  make  up  the  sum  of 
1,4577.  8«.  4<i  from  which  is  to  be  deducted  the 
sum  of  6672.  lOs.  1  3-4(2.,  admitted  on  the  stated 
account  to  be  due  from  Chappedelaine  to  Du- 
moussay. The  balance  standing  te  the  credit  of 
Chappedelaine  would  be,  on  the  30th  of  April, 
1792,  789L  188.  2  l-4d. 

The  auditors  state  this  balance  at  1,3462.  10«. 
Td.  But  from  this  balance  reported  by  the 
auditors  is  to  be  tfJcen  the  sum  of  3051.  ld«.  al- 
lowed by  Chappedelaine  on  the  repayment  in 
Georgia  of  money  lent  by  him  to  Dumoussay  in 
France.  This  sum  has  been  disallowed  by  the 
auditors,  but  was  allowed  by  the  circuit  court, 
and  is  allowed  by  this  court.  This  would  re- 
duce the  report  of  the  auditors  to  1,0301.  178. 
7d,  exceeding  the  balance  which  is  here  sup- 
posed, by  the  sum  of  240{.  198.  4  3-4(2. 

The  greatest  part  of  this  excess  is  produced 
by  <me-third  of  merchandise  sold  and  not  en- 
tered in  the  account,  and  by  a  credit  for  con- 
tinuing interest  up  to  the  30th  of  April,  1792, 
on  Clmppedelaine^s  money  in  the  hands  of 
Dumoussay,  which  credite  had  been  omitted  in 
the  stated  account  without  any  appar^it  rea- 
son, and  must,  therefore,  have  been  among  the 
numerous  inaccura(nes  of  that  account.  The 
residue  of  this  excess  is  said  by  the  auditors 
to  be  produced  by  numerous  minute  errors  de- 
tected oy  a  laborious  investigation  of  all  the  ac- 
counte  between  the  parties.  This  court  cannot 
pnrsue  them  in  that  investigation.  But  in  a 
case  so  replete  with  errors,  which  mark  exces- 
sive negligence  on  the  one  side,  and  which  can 
scarcely  be  ascribed  to  misteke  on  the  other, 
the  court  is  of  opinion  that  the  report  of  the 
auditors  stating  that  these  corrections  were 
made  on  the  inspecticm  of  the  vouchers  and  en- 
3 15*]  tries  whicm  *were  laid  before  them  ought 
to  be  received,  unless  the  person  taking  the  ex- 
ception had  himself  required  the  testimonv  on 
any  particular  point  to  which  he  objected  to  be 
submitted  to  the  court,  or  had  required  a  spe- 
cial stetement  from  the  auditors,  exhibiting  the 
reasons  for  their  opinion  on  the  particular  point. 

The  balance  due  to  Chappedelaine  on  the  30th 
of  April,  1792,  is  so  much  of  the  loan  made  by 
him  to  Dimioussay  in  France,  which  remains 
unpaid.  By  the  contract  between  the  parties, 
that  loan  was  to  carry  an  interest  of  six  per 
cent,  per  annum  until  paid.  The  court,  there- 
fore, cannot  consider  it  as  a  claim  on  an  im- 
settled  account,  or  as  carrying  interest  at  the 
rate  established  in  Georgia.  It  is  still  governed 
by  the  law  of  the  contract,  and  must  carry  in- 
terest at  the  rate  of  six  per  (ient.  per  annum. 

To  the  report^  so  far  as  it  respecte  the  ae- 
counte  subsequent  to  the  SOth  of  April,  1792, 
a  general  exception  is  taken,  whi<di  Is  sufficient- 


'y  repelled  by  the  answer  of  the  auditors.  They 
^y,  if  in  the  opinion  of  the  defendant  below 
the  auditors  admitted  any  charge  against  Du- 
noussay  which  was  not  sufficiently  supported 
hj  testimony,  he  ought  to  have  obtained  a  spe- 
cial stetement  from  the  auditors,  or  have  made 
a  special  exception,  which  would  bring  the  testi- 
mony on  the  particular  point  before  the  court. 
The  only  objecti(m  which  the  court  can  notice, 
is  the  allegation  in  the  exception  that  the  au- 
ditors have  proceeded  on  accounte  rendered  by 
Dechenaux,  without  allowing  him  a  credit  which 
he  claimed  in  those  accounte.  That  credit  is  the 
balance  appearing  to  be  due  to  Dumoussay  by 
the  stated  account  of  July,  1792.  But  that 
balance  was  entirely  changed.  The  item  was 
fully  disproved  by  the  testimony  laid  before  the 
auditors.  Dechenaux  did  not  then  withdraw 
his  account,  and  re(]uire  the  plaintiff  below  to 
support  his  claims  by  other  vouchers.  It  was 
clearly  in  the  power  of  the  plaintiff  to  have 
done  this,  for  he  might  have  forced  Dechenaux 
to  produce  the  entries  and  vouchers  from  which 
he  had  made  out  the  account  exhibited  by  him- 
self. By  leaving  this  account  with  the  audi- 
tors without  objection,  he  acquiesced  in  their 
considering  as  correct  the  items  it  admitted. 

•This  bill  was  brought  to  correct  the  [*316 
steted  account  of  July,  1792,  and  to  settle  the 
accounte  between  the  parties  subsequent  to  that 
period.  The  defendant  exhibite  the  accounte 
subsequent  to  that  period,  but  claims  to  set 
against  them  the  balance  due  to  his  testetor  un- 
der the  Settlement  of  1792.  On  those  subsequent 
accounte,  that  balance  has  no  influence.  By 
introducing  it  into  an  account  he  was  compell- 
able to  render,  he  cannot  destroy  the  effect  of 
that  account.  Had  he  intended  to  rely  on  this 
circumstence,  he  ought  to  have  made  the  point 
before  the  auditors,  and  thus  have  enabled  the 
plaintiff  to  take  other  measures  to  substantiate 
his  claim.  The  auditors  say,  they  "admitted 
the  account  presented  by  the  defendant;"  bat 
this  must  be  understood  with  the  exception  of 
the  balance  which  he  claimed  under  the  settle- 
ment of  July,  1792.  It  does  not  appear,  from 
their  report,  that  the  daims  of  the  plaintiff  be« 
low  rested  on  that  account  so  far  as  it  went; 
but  it  is  probable  that  further  research  was 
deemed  unnecessary.  The  court  cannot  say 
that  in  this  the  auditors  erred. 

The  decree  of  the  circniit  court  is  affirmed,  so 
far  as  it  accords  with  this  opinion,  and  is  re- 
versed as  to  the  residue. 


THE  UNITED  STATES  v.  WDOWELL, 


In  deciding  whether  the  matter  In  iXispnte  be 
sufficient  to  irastain  the  iorisdiction  of  this  courL 
It  will  look  to  the  sum  doe  upon  the  condition  of 
the  bond,  and  not  to  the  penalnr. 

ERROR  to  the  district  court  for  the  distriot 
of  Kentud^,  in  an  action  of  debt  for  twen- 
ty thousand  dollars^  the  penalty  of  an  official 
bond  given  by  the  defendant,  as  marshal  of  that 
district^  for  the  ftdthful  exeeation  of  the  dn- 

Craaeh  A, 
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ties  of  Ms  office  by  himself  and  his  deputies. 
The  defendant  pleaded  performance  generally. 
The  United  States,  in  their  replication,  assigned 
&  special  breach  of  the  condition  of  the  bond, 
in  not  paying  over  to  the  United  States  the 
sum  of  three  hundred  and  twenty-eight 
817*]  ^dollars.  The  judgment  below  was 
against  the  United  States,  who  sued  out  the 
present  writ  of  error. 

But  this  court,  without  argument,  decided 
that  it  had  no  jurisdiction,  the  matter  in  dis- 
pute being  of  less  value  than  2^000  dollars. 


THE    MAYOR    AND     COMMONALTY 

ALEXANDRIA. 

V. 

PATTEN  AND  OTHERS. 


OF 


If  the  debtor  at  the  time  of  payment  does  not  di- 
rect to  which  account  the  payment  shall  he  applied, 
the  creditor  may  at  any  tune  apply  It  to  which  ac- 
eount  he  pleatos. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  sitting  at  Alexandria,  in  an  ac- 
tion of  debt  brought  by  the  mayor  and  com- 
monalty of  Alexandria,  for  the  use  of  John  G. 
Ladd,  against  Thomas  Patten  and  his  sureties, 
on  a  bond  given  for  the  performance  of  his  duty 
as  Yendue-master. 

The  object  of  the  suit  was  to  recover  a  sum 
of  money  alleged  to  remain  in  his  hands  as  ven- 
due-master  on  account  of  goods  sold  for  Ladd. 
Patten  was  also  the  debtor  of  Ladd  for  goods 
sold  by  him  to  Patten,  who  gave  in  evidence 
payments  which  exceeded  the  amount  due  up- 
on the  latter  account,  and  which,  if  applied  to 
the  former  account,  would  nearly,  if  not  en- 
tirely, discharge  that  debt.  The  payments  were 
attended  by  circumstances  which  the  defendants 
considered  as  evidence  of  a  clear  intention  to 
apply  them  to  the  debt  due  from  Patten  as  ven* 
due-master;  "whereupon  the  counsel  for  the 
plaintiffs  prayed  the  opinion  of  the  court 
whether,  from  the  manner  in  which  the  pay* 
ments  were  made  as  aforesaid,  the  said  John  G. 
Ladd  had  not  a  right  to  apply  so  much  of  the 
money,  paid  to  him  as  aforesaid,  as  would  dis- 
charge the  debt  due  to  him  as  aforesaid,  for 
goods  sold  as  aforesaid,  to  the  said  Thomas  Pat- 
ten, to  the  discharge  of  the  same.  Whereupon 
the  court  instructed  the  jury,  that  if  they  should 
be  satisfied  by  the  evidence  that  the  payments 
of  €he  money  by  the  defendant  Fatten  were 
318*]  *maile  on  account  of  the  goods  sold  at 
vendue,  and  so  understood  by  both  parties  at 
the  time  of  the  payments,  they  must  be  applied 
to  that  account. 

"If  Mr.  Patten,  at  the  time  of  paying  the 
money,  did  not  direct  to  which  account  it 
should  be  applied,  and  if  it  was  not  imderstood 
by  the  parties  at  the  time  of  payment,  on  which 
account  it  was  made,  the  plaintiff  had  a  ri^ht 
immediately  to  make  the  application  to  which 
account  he  pleased;  but  such  application  must 
have  been  recent,  and  before  any  alteration  had 

NOTS. — Application  of  payments — see  notes,   8 
L.  ed.  U.  S.  186 ;  12  L.  B.  A.  712. 
(branch  4* 


taken  place  in  the  circumstances  of  Mr.  Pat- 
ten. 

"If  neither  of  the  parties  made  the  applica- 
tion as  aforesaid,  and  if  the  parties  did  not  thep 
understand  on  which  account  it  was  made,  then 
the  payments  ought  in  law  to  be  applied  to  the 
discharge  of  the  vendue  account,  the  non-pay- 
ment of  which  is  alleged  as  the  breach  of  the 
bond  upon  which  the  present  suit  is  brought." 

To  this  opinion  the  plaintiffs  excepted,  and, 
the  verdict  and  judgment  being  agamst  them, 
brought  their  writ  ot  error. 

Swann,  for  the  plaintiffs  in  error,  contended, 
that  where  there  are  different  debts  due  by  a 
debtor  to  his  creditor,  and  a  paym^it  be  made 
generally  on  account,  the  creditor  has  a  right 
to  apply  the  payment,  whenever  he  pleases,  to 
which  accoimt  he  pleases^  and  cited  the  case  of 
Chddard  v.  Cow,  2  Stra.  1194. 

Toungs,  contra. 

It  is  admitted  that  the  defendant  had  the 
right  at  the  time  of  payment  to  direct  its  appli- 
cation, and  that  if  he  did  not  then  exercise  that 
right,  it  devolved  upon  the  plaintiff.  But  the 
question  is,  when  is  the  plaintiff  to  exercise  the 
right?  Can  he,  at  any  indefinite  period  after 
the  payment,  and  under  any  change  of  circum- 
stances, apply  the  payment  as  he  pleases?  Can 
he,  at  the  moment  of  trial,  when  the  defend- 
ant produces  evidence  of  payments,  say,  I 
choose  to  apply  these  paymtots  to  the  other 
account?  The  rules  of  law  are  all  founded  in 
reason.  Some  reasonable  limit  must  be  sup- 
posed to  the  *exercise  of  this  right*.  In  [*319 
the  present  case  the  interests  of  third  persons 
are  involved.  The  sureties  may  have  been  lulled 
into  security  by  the  evidence  of  these  payments. 

The  court  below  was  bound  to  decide  accord- 
ing to  the  laws  of  Virginia,  which  h&^  been 
adopted  by  Congress  for  the  government  of  the 
county  of  Alexandria. 

The  law  is  conclusively  settled  in  Virginia, 
by  the  highest  tribunal  in  that  state,  in  the  case 
of  Brawton  v,  Sautherland,  1  Wash.  133,  where 
the  president  of  the  court  of  appeals,  in  de- 
livering the  opinion  of  the  court,  says,  "Al- 
though, if  the  debtor  neglect  to  make  the  ap- 
plication at  the  time  of  payment,  the  election 
IS  then  cast  upon  the  creditor,  yet  it  is  incum- 
bent upon  the  latter,  in  such  a  case,  to  make  a 
recent  application,  by  entries  in  books  or  {mi- 
pers,  and  not  to  keep  parties  and  securities  in 
suspense,  changing  tneir  situation  froln  time  to 
time,  as  his  interest,  governed  by  events,  might 
dictate."  And  upon  this  principle  the  decree 
of  the  court  in  that  case  was  founded.  It  was 
not  a  mere  dictumjbnt  the  very  ground  of  the 
court's  decision.  This,  then,  being  the  law  of 
Virrinia,  the  court  below  was  bound  by  it. 

If  the  opinion  of  the  court  of  appeals  of  Vir- 
ginia nee^d  support,  it  would  be  found  in  2 
Pothier  on  Obligations,  45,  who  gives  it  as  a 
rule  of  the  civil  law,  that  "when  the  debtor  in 
paying  makes  no  application,  the  creditor,  to 
whom  money  is  due  for  different  causes,  may 
apply  it  to  the  discharge  of  which  he  pleases." 
But  he  goes  on  to  say,  "It  is  necessary,  1st. 
That  this  application  should  have  been  made 
at  the  time;  and,  2d.  That  the  application 
which  the  creditor  makes  should  be  equitable." 
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Another  rule,  in  p.  49,  is,  that  "when  the  ap- 
plication has  not  been  made  either  by  the  debtor 
or  the  creditor,  the  application  ought  to  be 
made  to  that  debt  whicn  the  debtor  had,  at  the 
time,  most  interest  to  discharge."  And  as  a 
corollary,  he  saysj  "The  application  is  made 
rather  to  the  debt,  for  which  the  debtor  has 
giyen  a  surety,  than  to  those  which  he  owes 
alone.  The  reason  is,  that  in  paying  the  for- 
mer he  discharges  himself  towards  two  cred- 
itors— ^his  principal  creditor,  and  his  surety 
whom  he  is  bound  to  indemnify." 
320*]  •These  principles  are  confirmed  by 
1  Domat,  287,  tit.  De  Solutione. 
The  ease  of  Goddard  v.  Cox,  cited  for  the 

Slaintiffs,  is  a  mere  nisi  priua  case  before  Chief 
ustice  Lee,  in  Middlesex;  and  it  only  decides 
the  principle,  that  where  a  defendant  is  in- 
debted to  the  plaintiff  on  two  simple  contracts 
of  equal  dignity  and  of  the  same  nature,  and 
for  neither  of  which  is  any  other  person  bound, 
and  the  payment  is  made  generally  on  accoimt, 
without  any  application  having  been  made  by 
the  defendant,  tbe  right  to  make  the  applica- 
tion devolves  on  the  plaintiff.  It  does  not  de- 
cide the  question  now  before  the  court,  which 
is,  whether  the  plaintiff  is  not  bound  to  make 
a  recent  application  in  cases  where  the  interest 
of  sureties  are  concerned. 

All  the  cases  in  which  the  plaintiff  has  been 
permitted  at  law  to  make  his  election,  are  cases 
where  the  debts  were  of  equal  dignity  and  of  a 
similar  nature,  and  where  it  did  not  appear  to 
be  importajit  to  the  debtor,  or  any  other  per- 
son, to  which  debt  the  payment  should  be  ap- 
plied.   Esp.  N.  P.  229. 

There  is,  in  truth,  no  difference  in  principle 
between  the  rule  in  equity  and  the  rule  at  law, 
as  to  the  application  of  payments. 

Aial'ch  7.  Mabshall,  Ch,  J,,  after  stating 
the  case,  delivered  the  opinion  of  the  court,  as 
follows: 

It  is  a  clear  principle  of  law,  that  a  person 
owing  money  on  two  several  accounts,  as  upon 
bond  and  simple  contract,  may  elect  to  apply 
his  payments  to  which  account  he  pleases;  but 
if  he  fails  to  make  the  application,  the  election 
passes  from  him  to  the  creditor.  No  principle 
is  recollected  which  obliges  the  creditor  to 
make  this  election  immediately.  After  having 
made  it  he  is  bound  by  it;  but  until  he  makes  it 
he  is  free  to  credit  either  the  bond  or  simple 
contract. 

321*]  *Unquestionably,  circumstances  may 
occur,  and  perhaps  did  occur  in  this  case, 
which  would  be  equivalent  to  the  declaration 
of  his  election  on  the  part  of  the  debtor,  andj 
therefore,  the  court  was  correct  in  instructing 
the  jury,  that  if  they  should  be  satisfied  that 
the  payments  were  understood  to  be  made  on 
account  of  the  goods  sold  at  vendue,  they 
ought  to  apply  them  to  the  discharge  of  that 
account;  but  in  declaring  that  the  election, 
which  they  supposed  to  devolve  on  the  plain- 
tiff if  the  application  of  the  money  was  not 
understood  at  the  time  by  the  parties,  was- lost 
if  not  immediately  exercised,  tnat  court  erred. 

Their  judgment,  therefore,  must  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 
634 


DAWSON'S  LESSEE 

V, 

GODFREY. 

A  person  bom  in  England  before  the  year  1778, 
and  who  always  resided  there,  and  never  was  in  the 
United  States,  is  an  alien,  and  could  not.  In  the 
year  1793,  take  lands  in  Maryland  by  descent  from 
a  citizen  of  the  United  States. 

ERROR  to  the  circuit  court  of  the  District 
of  Columbia,  sitting  at  Washington. 
Russell  Lee,  a  citizen  of  the  United  States,  in 
the  year  1793,  died  seized  in  fee  of  a  tract  of 
land  called  Argyle,  Cowall  and  Lorn,  situated 
in  that  part  of  the  District  of  Columbia  which 
was  ceded  to  the  United  States  bv  the  state  of 
Maryland.  Mrs.  Dawson,  the  lessor  of  the 
plaintiff,  would  be  entitled  to  the  land  by 
descent,  unless  prevented  by  the  application  of 
the  principle  of  alienage.  She  was  bom  in 
England  before  the  year  1775,  always  remained 
a  British  subject,  and  was  never  in  the  United 

States. 

The  court  below  instructed  the  jury  that  she 
was  an  alien,  and  could  not  take  the  land  by 
descent  from  Russell  Lee  in  the  year  1793. 

The  question  having  been  fully  argued,  but 
not  decided,  in  the  cases  of  Lamberfa  Lessee 
V.  Paine,  (ante,  vol.  *Z,  p.  97,)  and  [*SZ2 
M'llvaine  v,  Ooxe^sLessee,  (ante,  vol.  2,  p.  280,) 
the  oounsd  (viz.,  Morsell  and  Jones,  for  the 
plaintiff  in  error,  and  P.  B.  Key,  for  the  de- 
fendant) agreed  to  submit  it  to  the  court  with- 
out further  argument. 

JoHKSON,  J.,*  delivered  the  opinion  of  the 
court  as  follows: 

This  case  rests  upon  the  sipgle  question, 
whether  a  subject  of  Great  Britain,  bom  before 
the  declaration  of  independence,  can  now  in- 
herit lands  in  this  country?  The  general  doc- 
trine is  admitted,  that  in  the  state  of  Maryland, 
in  which  the  land  lies,  an  alien  cannot  take  by 
descent;  but  it  is  contended,  upon  the  doctrine 
laid  down  in  Calvin's  Case,  that  the  rights  of 
the  antenati  of  Great  Britain  formed  an  excep- 
tion from  the  general  rule.  The  point  decided 
in  the  case  of  Calmn  was,  that  a  Scotsman,  bom 
after  the  union,  could  inherit  lands  in  England. 
It  is  evident  that  this  case  is  not  directly  in 
point,  for  the  only  objection  here  to  the  right  of 
recovery  did  not  exist  in  Calvin's  case,  as, 
whether  in  England  or  in  Scotland,  he  was 
equallyboundin  allegiance  to  the  King  of  Great 
Britain.  It  would  be  a  contradiction  in  terms  to 
contend  that  Dawson  or  his  wife  ever  owed  al- 
legiance to  a  government  which  did  not  exist 
at  their  birth.  It  is  upon  a  supposed  analog, 
therefore,  and  the  reasoning  of  the  judges  in 
Calvin's  Case,  that  the  argument  for  the  plain- 
tiff is  founded.  In  the  two  cases  of  Oowe  and 
M'llvaine  and  Lambert  and  Paine,  in  this  court, 
this  doctrine  was  very  amply  discussed,  and 
this  case  is  submitted  upon  those  arguments. 
The  counsel  there  contended,  that  the  relation 
of  the  postnati  of  Scotland  (after  the  union)  to 
the  subjects  of  Great  Britain,  was  identically 
the  same  with  the  antenati  of  Great  Britain 

1. — ^The  judges  present  were  Chase,  Johnson,  Ltv> 
ioffston  and  Todd. 
yoT¥. — Alien*9  right  to  inherit — see  note,  81  L. 
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(before  our  revolution)  to  the  citizens  of  this 
country,  and  that  the  community  of  allegiancv^ 
at  the  time  of  birth,  and  not  the  existing  state 
of  it  when  the  descent  is  cast,  is  the  principle 
upon  which  the  right  to  inherit  depends. 

The  latter  proposition  presents  the  weak 
point  of  their  argument,  for  the  community  of 
323*]  allegiance  at  the  time  of  *birth  and  at 
the  tune  of  descent  both  existed  in  Oalvin'a 
Case,  And  if  the  court  in  their  argument  ex- 
pressed opinions  which  appear  to  go  the  length 
contended  for  by  the  counsel,  they  must  be  con- 
sidered as  mere  obiter  opinions,  since  the  deci- 
sion of  the  cause  did  not  depend  upon  them.  We 
have  no  doubt  that  the  correct  doctrine  of  the 
English  law  is,  that  the  right  to  inherit  depends 
upon  the  existing  state  of  alleeianoe  at  the  time 
of  the  descent  cast.  And  that  uie  idea  that  it  de- 
pends upon  community  of  allegiance  at  the 
time  of  birth,  is  a  consequence  that  follows 
from  the  doctrines  that  a  man  can  never  put  off 
his  allegiance,  or  be  deprived  of  the  benefits  of 
it  but  for  a  crime.  Community  of  allegiance 
once  existing  must,  upon  these  principles,  exist 
«ver  after.  Hence  it  is  that  the  antenati  of 
America  may  continue  to  inherit  in  Great  Brit- 
ain, because  we  once  owed  allegiance  to  that 
crown.  But  the  same  reason  does  not  extend  to 
the  antenati  of  Great  Britain,  because  they  nev- 
er owed  allegiance  to  our  government.  This  idea 
will  be  best  elucidated  in  the  following  manner. 
If  an  action  be  commenced  in  England  by  an 
tmtenatue  of  America  for  the  recovery  of  land, 
the  plea  of  alien  bom  could  not  be  maintained, 
because  inconsistent  with  the  fact;  nor  would  a 
plea  of  the  severance  of  these  states  avail  the 
defendant,  because  the  act  of  his  government, 
independent  of  any  crime  of  his  own,  does  not 
deprive  the  plaintiff  of  his  civil  rights,  although 
it  may  release  him  from  the  obligation  of  alle- 
giance. But  if  a  suit  of  the  same  kind  is  insti- 
tuted here  by  an  antenatua  of  Great  Britain,  the 
plea  of  alien  bom  could  be  maintained,  for  the 
plaintiff  never  owed  allegiance  to  our  govern- 
ment. To  avoid  it  he  would  be  put  to  a  spe- 
cial replication,  by  which  he  must  of  necessity 
acknowledge  the  truth  of  the  plea,  and  set  forth 
circumstances  which  would  amount  to  a  recog- 
nition of  his  never  having  been  a  party  in  our 
social  compact.  Much  of  the  difficulty  in  sat- 
isfying the  mind  on  this  subject  vanishes  upon 
a  just  view  of  the  nature  of  the  right  of  inherit- 
ance. Gentlemen  have  argued  upon  it  as  if  it 
were  a  natural  and  perfect  right;  whereas  it 
has  its  origin  in,  and  is  modified  to,  infinity  by 
the  laws  of  society,  in  exercise  of  the  right  of 
territorial  jurisdiction.  To  be  entitled  to  in- 
herit in  the  state  of  Maryland,  a  right  should 
be  made  out  under  the  laws  of  that  state.  As 
the  common  law,  which  is  the  law  of  Maryland 
324*]  on  this  subject,  *deprives  an  alien  gen- 
erally of  the  right  of  inheriting,  it  is  incumbent 
upon  the  plaintiff  to  establish  some  exception 
in  favor  of  his  case.  But  I  know  of  no  excep- 
tion, at  common  law,  which  gives  the  right  to 
inherit  distinctly  from  the  obligation  of  alle- 
giance, existing  either  in  fact  or  in  supposition 
of  law. 

Judgment  affirmed, 
Oranch  4. 


MOUNTZ  AND  OTHERa 

V. 

HODGSON  and  THOMPSON. 

Quwt-e,  whether  the  mayor  of  Georgetown,  in  the 
Dlsu'ict  oX  Columbia,  is  a  Justice  of  peace  of  the 
county  of  Washington  V 

Whether  a  writ  of  error  will  lie  to  the  refusal  of 
the  court  below  to  quash  an  execution  upon  mo- 
tion? 

THIS  was  a  writ  of  error  to  a  supposed  judg- 
ment of  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Washington,  be- 
tween Hodgson  and  Thompson,  plaintiffs,  and 
Jacob  Mountz,  and  John  Mountz  and  Henry 
Knowles,  defendants. 

Hodgson  and  Thompson  had  recovered  judg- 
ment in  the  court  below,  at  December  term, 
1805,  against  Jacob  Moimtz  and  George  Beint- 
zel.  By  the  act  of  assembly  of  Maryland,  1791, 
c.  67,  entitled  "An  act  for  regulating  the  mode 
of  staying  execution,  and  for  repealing  the  acts 
of  assembly  therein  mentioned,"  it  is  enacted, 
that  no  execution  shall  issue  upon  any  judg- 
ment, provided  the  person  or  persons  against 
whom  such  judgment  is  obtained,  shall  oome 
before  two  justices  of  the  peace  of  the  county, 
where  such  person  or  persons  shall  reside,  with- 
in two  months  after  the  rendition  of  such  judg- 
ment, and,  together  with  two  other  persons, 
such  as  the  said  justices  shall  approve  of,  con- 
fess ludgment  for  his  debt  and  costs  of  suit 
adjudged,  with  stay  of  execution  for  six  months 
thereafter;  which  confession  shall  be  made  in 
manner  and  form  following,  that  is  to  say, 
'*You,  H.  M.,  A.  B.,  and  0.  D.,  do  confess  judg- 
ment to  E.  F.,"  which  confessicm  shall  be  sign^ 
by  the  *justice8  before  whom  the  same  [*3S5 
is  made,  and  a  certificate  thereof  shall  be  pro- 
cured under  the  hands  of  the  said  justices,  and 
such  certificate  shall  be  a  sufficient  aupersedeaa 
to  the  sheriff  to  forbear  serving  execution  upon 
the  body  or  goods  of  the  ]^rson  so  obtaining 
such  certificate.  And  it  is  further  enacted, 
that  the  justices  shall  return  the  confession  of 
judgment  to  the  clerk  of  the  court,  where  the  . 
first  judgment  was  rendered,  by  the  next  court 
in  course,  to  be  entered  on  record;  and  after 
the  expiration  of  the  time  limited  in  such  con- 
fession, it  shall  be  lawful  to  take  out  execution 
thereon,  without  a  scire  facias  or  any  other  de- 
lay, against  either  the  principal  or  the  security, 
or  all  or  either  of  them  for  such  judgment  so 
confessed. 

.  According  to  the  provisions  of  this  act,  tiie* 
original  defendant,  Jacob  Mountz,  (without  his 
co-defendant  George  Reintzel)  went  before  John 
Ott  and  Daniel  Reintzel,  and,  tosether  with  * 
Henry  Knowles  and  John  Mountz,  his  sureties, 
confessed  judgment  to  Hodgson  and  Thompson, 
in  the  form  prescribed  by  the  act  of  assembly. 
John  Ott  was  admitted  to  be  a  justice  of  peace 
of  the  county  of  Washington,  but  Daniel  Reint- 
zel signed  his  name  as  Mayor  of  Georgetown. 

By  the  tjst  of  assembly  of  Maryland,  1789, 
c  23,  incorporating  the  town  of  Georgetown, 
it  is  enacted,  ''Th»t  the  mayor,  recorder  and 
aldermen''  ''shall  be  justices  of  the  peace  within 
the  said  town,  and  the  precincts  tnereof,"  and 
that  each  of  them  "shall  have  the  same  juris- 
diction as  to  debts,  as  any  justice  of  the  peace 
of  any  county  of  this  state  now  hath,  or  shall 
hereafter  have  by  law.** 
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'  After  the  expiration  of  the  six  months  men- 
tioned in  the  confession  of  judgment,  a  oa.  6a. 
was  issued  thereon  against  Jacob  Mountz,  Hen- 
ry Knowles,  and  John  Mountz,  upon  which  thejr 
were  all  taken,  and  on  the  return  tiiereof,  tiiey 
moved  to  quash  the  execution; 

1.  Because  the  confession  of  judCTi^it  was 
not  before  two  justices  of  peace  of  ^e  county; 
and, 

2.  Because  the  judgment  was  not  confessed 
by  €^rge  Reintzel,  the  co-defendant  in  the 
first  judgment. 

326»]  ^But  the  court  below  overruled  both 
objections,  and  refused  to  quash  the  execution; 
whereupon  the  defendants  took  a  bill  of  excep- 
tions, and  brought  their  writ  of  error. 

F.  S.  Key,  and  Morsell,  for  the  plaintiffe  in 
error. 

M  to  the  first  point,  contended,  that  Daniel 
Reintzel  was  not  a  Justice  of  p^tce  of  the 
county,  but  only  of  Georgetown.  That  he  had 
only  the  powers  necessary  for  the  preservation 
of  the  pc»ce  in  that  town.  And  even  if  he  had 
power  within  the  town  to  receive  a  confession 
of  judgment,  it  did  not  appear  by  the  record 
that  {Ms  confession  was  taken  in  the  town,  but 
might  have  been  taken  elsewhere,  in  which  case 
his  act  would  have  been  void. 

On  the  second  point,  they  contaided  that  all 
the  defendants  to  the  ori^nal  judgment  must 
join  in  the  9uper8edea8,  The  words  of  the  act 
•re,  "such  person  or  persons,"  thereby  imply- 
ing that  if  there  were  several  defendants,  all 
must  join.  Suppose  there  should  be  five  solvent 
defendants  and  one  insolvent,  who  supersedes 
the  judgment  with  two  sureties;  the  plaintiff 
cannot  take  out  execution  against  the  flve^  until 
the  expiration  of  the  six  months.  If  execution 
be  stayed  as  to  one,  it  is  stayed  as  to  all.  The 
execuUon  on  a  joint  judgment  must  be  against 
all;  it  must  follow  the  nature  of  the  judg- 
ment. 

Jones,  contra. 

This  is  an  e9  parte  proceeding  by  the  debtor. 
He  ehooeee  the  magistrates  before  whom  he 
will  confess  the  ju<^ment;  he  is  estopped  to 
deny  their  jurisdiction,  after  he  has  had  the 
benefit  of  the  delay.  But  if  this  be  an  error, 
it  is  an  error  of  fact  which  tiiis  court  cannot 
correct.  It  is  a  question  of  fact,  whether  Daniel 
Reintzel  be  a  justice  of  the  peace  of  the  county. 
He  has  si^ed  his  name  as  mayor,  yet  he  may 
also  be  a  justice  of  peace  of  the  county.  They 
might  as  well  assert  that  John  Ott  is  not  a  jus- 
tice of  peace,  because  he  has  not  signed  his  name 
as  such.  There  is  no  such  c^ce  as  that  of  a 
justice  of  peace  of  Georgetown.  It  is  to  be 
327*]  presumed  *that  the  confession  was 
made  in  Georgetown,  as  the  contrary  does  not 
appear,  and  Mr.  Reintzel  signed  his  name  in 
his  official  character  as  mayor  g^  that  town. 

The  writ  of  error  complains  of  the  judgment 
of  the  two  justices,  not  of  that  of  the  circuit 
court.  Or  rather  Uie  error  which  they  assign 
is  an  error  in  the  judgment  of  the  justices,  and 
not  in  the  judgment  of  the  eonrt. 

The  eonfession  of  jud^ent  only  stays  the 
SBfTiee  of  the  execution,  it  does  not  prevort  its 
emanation.  The  words  of  the  act  are,  that  it 
•hmll  be  a  sofficient  mpersedsot  to  the  sheriff  to 
forbear  WBrwing  ezeeiition.    Hie  execution  maj 


issue  against  all,  but  shall  not  be  served  upon 
him  who  has  confesssed  judgment  wit^  sureties. 

Morsell,  in  reply. 

The  judgment  confessed  before  the  jus1iees» 
by  being  returned  to  the  office  of  the  derk  of 
the  circuit  court  and  there  entered  of  record, 
becomes  a  judgment  of  that  court;  otherwise 
no  scire  faoiae  could  lie  to  revive  the  judgmmt 

The  act  of  assembly  makes  the  confession  of 
the  second  judgment  a  complete  supersedeas  to 
the  first.  No  execution  can  issue  <m  the  first 
judgment  after  confession  of  the  seccmd.  The 
words  of  the  act  are  positive,  '^o  execnticm 
shall  issue«"  &c 

March  8.  MABSHiUx,  CK  J.  The  m&j<mty 
of  the  court  is  of  opinion  that  the  writ  of  error 
must  be  quashed,  this  court  not  having  juris- 
diction. 

The  refusal  of  the  court  below  to  quaah  the 
execution  on  motion,  is  by  some  of  the  judges 
supposed  not  to  be  a  judgment  to  which  a  writ 
of  error  will  lie.  'Others  are  of  opin-  [*328 
ion  that  a  writ  of  error  will  lie  to  that  decision 
of  the  court,  but  that  this  writ  of  error  is  not 
to  the  judgment  of  the  circuit  courts  but  to 
that  of  the  justices. 

Writ  of  error  quashed. 


BLAINB 

17. 


THE  SHIP  CHARLES  CARTER,  and  IX»J- 
ALD  and  BURTON  and  Others,  ClaSmante. 

If  tlie  obligee  of  a  bottomry  bond  suffer  the  diin 
to  make  several  voyages,  without  asserting  his  IlaT 
and  executions  are  ievied  upon  the  shio  hv  o^^ar 
creditors,  the  obligee  loses  his  Uen  on  the  sUp.^^ 


ERROR  to  the  circuit  court  for  the 
of  Virginia. 
Blaine  libeled  the  ship  Charles  Cart»,  Bell, 
master,  owned  by  M'Cawley,  upon  two  bot- 
tomry bonds;  one  executed  in  London  by  Bell, 
the  master,  on  the  14th  of  July,  1796,  and  pay- 
able ten  days  after  the  arrival  of  the  ship  m 
Virginia;  the  other  executed  <m  the  27tli  of 
October,  1796,  by  M'Cawley  the  owner,  in  Vir- 
ginia, where  he  resided,  and  payable  in  thirty 
days  after  the  arrival  of  the  ship  in  Europe. 
The  answer  of  M'Cawley  admitted  the  truthci 
all  the  aUcga(ti<»i8  of  the  libel;  but  a  claim  was 
interpoeed  by  Donald  &  Burton,  creditors  of 
M'Cawley,  who  had,  on  the  30th  of  November, 
1797,  obtained  judgment  against  him,  and  at 

None. — A  hottomrw  bond  is  a  loan  upon  the  ship, 
or  ship  and  accmlM  freight,  at  an  «rtraord£S 
interest  upon  marltune  risks*  to  he  borne  by  tte 
lender,  for  a  speciJic  voyage,  or  a  definite  peritodL 

A  retpondemtte  bomd  is  a  loan  on  the  pledjre  of 
tiie  cargo.  Generally  it  is  only  a  per«>nal^^n: 
tlon,  and  not  a  specific  lien  on  thegoo^  ^jSb 
ttere  be  an  express  sttpolation  to  that  Sect  in  the 
bond ;  and  it  amounts,  at  most,  to  an  equiUble  lien 

K.?^*K****  ,!2r®*«",  ^J^  ^  **"^^  ^  respondenUm 
has  the  pled^  of  the  goods  as  a  security,  Pothier. 
Bynkershoeck  and  Emerigon.  Abbott  <m  shipping^ 
?J?*  ^f^J^;  Boston,  iwe,  p.  197.  Bot  tiUs  te  nSfc 
the  En^ish  law.  Sespoudemhrn  loans  have  been  dis- 
used in  England  since  the  statute  of  10  Geo.  Z. 
c.  37;  3  Kent's  Com.  355,  note  7th  ed.  (Bnsk  jl 
Fearon.  4  East  319.)  \««»  ». 

By  ^e  law  ^  Rome,  and  tn  ^om  natSona  wbleU 
have  adopted  the  civil  law  as  the  baaia  of  tbeir  $m- 
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whose  suit  the  maTshal,  on  the  30th  of  Decem- 
ber, in  the  same  Tear,  had  seiied  the  ship  in 
execution  upon  several  writs  ot  fieri  faoias,  is- 
■ued  on  the  7th  of  the  same  month,  from  the 
circuit  court  for  the  District  of  Virginia,  before 
tlw  warrant  of  arrest  had  issued  from  the  dis- 
trict court,  upon  Blaine's  libeL  The  lihel  was 
aied  on  the  19tb  of  January,  17B8,  on_  which 
day  also  the  warrant  to  arrest  the  ship  was 

It  appeared  in  evidence,  that  the  first  bot- 
tomry  b<«id  was  given  by  the  master  to  Blaine, 
329*]  upon  the  first  voya^  *to  London,  and 
that  the  consideration  of  that  bond  consisted 
ol  money  paid  to  take  up  a  prior  bottomry 
bond  given  to  one  Robertson,  and  of  money 
paid  for  seamen's  wages,  provisions,  repairs, 
and  finisbing  the  ship,  she  having  come  out 
from  Virginia  in  a  rough,  unfinished  condi- 
tion, and  badly  provided  with  sails  and  rigging. 
The  money  upon  this  bond  was  to  be  paid 
wiUiin  ten  days  after  the  arrival  of  the  ship  in 
Vii^inia.  She  arrived  in  Virginia  on  the  2Sth 
of  September,  in  the  same  year ;  alter  which 
the  agent  of  Blaine  called  for  the  discharge  of 
the  bond,  but  on  failing  to  receive  the  money, 
did  not  think  it  neceasaiy  to  arrest  the  vesacl. 
Blaine  was  a  very  large  creditor  of  M'Cawley, 
over  and  i^ve  the  amount  of  the  bottomry 
bonds,  and  was  authorized  to  receive  the 
freights  of  the  ship,  aod  to  apply  them  to  his 
general  account  current  with  M'Cawley.  The 
bond  of  the  27th  of  October,  1796,  was  taken 
in  order  to  secure  advances  made  by  Blaine  to 
M'Cawley  to  enable  him  to  finish  the  ship  be- 
fore she  sailed  on  her  first  voyage  in  March, 
1796,  to  the  time  of  her  sailing,  or  at  any  time 
ait^wards,  and  to  secure  Blaine  for  money 
paid  by  him  to  discharge  three  executions  which 
bad  been  served  upon  the  ship.  Between  the 
date  of  the  first  bottomry  bond,  and  the  filing 
of  the  libel,  the  ship  made  two  voyages  from 
England  to  America,  and  one  from  America  to 
England,  and  the  freights  were  received  by 
Blaine.  ITie  district  court  decreed  in  favor  of 
Blaine  for  the  whole  amount  of  the  first  bot- 
tomry bond,  and  for  so  much  of  the  other  as 
appeared  te  have  been  actually  advanced  for 
neeessaries  for  the  ship;  but  the  circuit  court, 
on  the  6th  of  December,  17B9,  reversed  the  de- 
cree, and  diemissed  the  libel  with  costs.    Blaine 


Blaine  t.  The  Ship  Chablxs  Cabteb,  to.  888 

appealed  from  the  decree  of  the  circuit  court  to 
this  court,  but  the  appeal  was  at  that  time  dis- 
missed for  wont  of  a  statement  of  facts  made 
in  the  court  below,  agreeably  to  the  19th  sec- 
tion of  the  judiciary  act  of  1789,  c  20.  After 
the  passing  of  the  act  of  Congress  of  3d  of 
March,  1B03,  vol.  6,  p.  316,  c.  93,  the  cauae  was 
brought  up  again  by  writ  of  error,  and  was 
now  argued  upon  the  evidence  contained  in  the 

C.  Lee,  for  the  plaintiff  in  error. 

The  hypothecation  in  London  was  a  I^al 
lien  upon  the  ship,  and  no  circumstance  had 
occurred  to  deprive  'the  libellant  of  its  [*330 
benefit.  Possession  of  the  vessel  hypothecated 
is  never  delivered  to  the  obligee  of  a  bottomry 
bond;  so  thsit  no  inference  of  fraud  can  be 
drawn  from  the  fact,  that  the  possession  re- 
mained wiih  the  obligor;  nor  was  there  any  rule 
of  law  which  required  the  obligee  to  assert  his 
lien  in  any  given  time.  This  lien  was  prior  to 
that  of  the  judgment  creditors. 

As  to  the  bond  of  27th  October,  1707,  given 
by  the  owner  in  Virginia,  it  rests  upon  the  same 
Ian  as  the  bond  of  the  master.  An  owner 
may  borrow  money,  on  bottomry,  tor  fitting  out 
his  ship  for  a  voya^,  and  hypothecate  the  ship 
therefor.  Cro.  Ja«.  209,  Bharpley  v.  Barrell; 
2  Bl.  Com.  458.  A  maeter,  if  part  owner,  may 
teke  up  money  on  bottomry  to  the  value  of 
his  own  share,  in  places  where  the  owners  reside^ 
2  Molloy,  b.  2,  c.  2,  s.  14  and  15.  Hence  it  may 
be  inferred  that  any  other  owner  may  do  the 
like.  If  the  master  may  hypothecate  the  ship, 
a  fortiori  may  the  owner.  Park,  410.  The  ex- 
ecutions of  Donald  and  Burton  were  void,  be- 


63,  I 


23. 


I.  Key,  for  the  defendants  In  error,  non- 
tended. 

1.  That  the  bonds  were  paid  off  by  the  re- 
ceipt of  the  freighte  which  ought  to  have  been 
applied  to  that  purpose. 

2.  That  there  was  no  bottomiy  consideration 
for  the  second  bond;  and, 

3.  That  the  bonds  were  fraudulently  held  up 
by  Blaine,  to  give  a  false  credit  to  M'Cawlev, 
miile  Blaine  was  receiving  the  whole  bene&t 
of  the  vessel. 

1st  With  regard  to  the  freights,  he  contend- 


rispnidence,  etery  man  who  had  repaired  or  fitted 
ont  a  ship,  or  leut  money  to  be  amployed  on  those 
servlCM.  liaa  a  right  of  payment.  In  preferenoe  to 
other  creditors,  upon  the  Taluc  o[  the  ship,  without 
any  Instrument  of  hypotheratJoo.  or  any  eipreaa 
contrsct.  or  aereemem.  subjecting  the  Bhfp  to  such 
claim.  The  law  of  England  has  not  adoptefl  this 
role  ot  thp  civil  law  on  this  with  regard  (n  repalra 
and  necessaries  furnished  In  Entiland.  Abbott  on 
shlDplud.  1V2.  148.  But  the  Enjtllah  law  allowa  of 
■nch  ■  lien,  from  the  necessity  of  the  mae,  for  re- 
pairs and  necessaries  while  the  ship  Is  abroad,  and 
to  the  shipwright  who  haa  not  parted  with  the  poa- 
■esBlOD.   8  Kent's  Com.  169. 

The  doctrine  was  examined,  and  the  rale  declared, 
^y  the  Supreme  Court  of  the  United  States,  and  the 
mle  of  the  English  common  law  eipllcltly  adopted, 
that   material   men   and  mechanics,   furnishing  re- 

6 lira  to  a  domestic  ship,  have  no  partlenlar  lien  on 
le  ship  Itself,  or  Ita  proceeds.  In  court,  under  a  de- 
cree and  sale,  for  the  recoi-ery  of  their  demanda. 
with  the  erceptlon  of  the  ahlpwrlght  who  haa  pos- 
session of  the  ship.  He  has  a  Hen  so  long  as  he  re- 
taina  possession. 

The  General  Smith,  4  Wheat.  438 :  The  St,  Jago 
de  CabB,  9  Wheat.  459 ;  Peyroni  v.  Howard,  7  PeL 


■Uht.     8    Keofs    Com.    170;    The    6rlg    Nestor,    1 

Sumner,  T4.  TEi  i  The  Schooner  Marian,!  Story.  68; 

Kead  v.  The  Hull  of  a  Brig,  Id.  246. 

Where  Beameo   save  property.   In  case  of  sblp- 

umonnt  of  the  wages  due  them,  thej 

___.. ^_  .. salvage,  hy 


JCrty,  by  way  of  salvage, 
T.  The  Cynthia,  2  Pet  ai 
larlna  Maria.  Id.  424 ;  T 


Harmony,  Id.  TO,  79 ;  Abb.  on  shipping,  Stb  Am.  t 


her.  has  a 
ot  them,  i 
MsBB.   92 ; 


Cowing  V. 
Hall.  36B : 
Grails.  4  ^ 


a  may  be  enforced  by  pracen,  <i»  rsn,  in 

:t  courts.    The  Bebecca  '  ™— .  too  ■  "'i— 

Bcbooaer  Volnnteer,  1  Bomner  6. 
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ed  that,  as  there  was  no  application  at  the  time 
of  the  receipt  of  them,  a  court  ought  to  apply 
them  to  the  discharge  of  the  bottomry  bonds. 

2d.  That  as  Blaine  was  the  correspondent  of 
M'Cawley,  and  his  creditor  to  a  large  amount, 
331*  J  and  the  consideration  *of  the  bonds 
being  charged  in  account,  M'Gawley  was  at  all 
events  personally  liable  for  the  moneys  ad- 
vanced, and  therefore  these  moneys  did  not  run 
the  risk  of  the  voyage.  That  the  bottomry 
bond  of  27th  October,  1796,  was  given  for  mon- 
eys long  before  advanced,  and  to  be  advanced, 
and  not  for  necessaries  advanced  upon  the 
credit  of  this  security  on  the  ship. 

3d.  That  his  suffering  the  vessel  to  go  several 
other  voyages  after  the  bonds  became  due,  was 
either  evidence  of  fraud,  or  of  a  waiver  of  the 
Hen  on  the  vessel.  It  was  absurd  to  suppose 
that  he  would  risk  the  money  a  second  and  a 
third  time  on  the  vessel  without  a  new  premi- 
um, or  an  insurance.  It  is  probable  that  the 
second  bond  was  intended  to  cover  the  vessel 
durinff  her  winter's  stay  in  Virginia. 

If  ttie  executions  were  improperly  issued,  the 
remedy  was  to  move  to  quash  tnem  on  their  re- 
turn. Perhaps  they  were  voidable,  but  they 
were  not  voicL 

March  8.  Chase,  J,f  delivered  the  opinion  of 
the  court. 

The  libel  in  this  case  was  filed  upon  two  in- 
struments of  writing  purporting  to  be  bottomry 
bonds,  the  one  executed  by  the  master  in  a  for- 
eign port,  the  other  by  the  owner  in  a  port  of 
the  state  of  Virginia,  in  which  state  the  libel 

was  filed. 

The  voyage  of  the  former  bond  terminated 
in  Virginia,  and  the  vessel  has  since  made  two 
voya^fea.  The  latter  instrument  was  on  a  voy- 
age which  terminated  in  London,  and  the 
vessel  has  since  made  a  voyage  to  this  country. 
Upon  her  return  here,  and  before  the  warrant 
of  the  admiralty  was  served,  the  executions 
were  levied  upon  her  whidi  form  the  ground- 
work of  the  daim  interposed  by  Donald  and 
Burton. 

332*1  •The  ship  has  been  sold  under  the  or- 
der of  the  court  below,  and  the  question  is, 
who  has  the  preferable  claim  to  the  money 
now  lying  in  the  marshal's  hands.  On  the  va- 
lidity of  the  bond  of  the  master  there  can  be 
no  question.  It  is  acknowledged  by  counsel  to 
possess  all  the  requisites  of  a  good  bottomry 
bond.  But  it  was  contended  that  it  was  satis- 
fied by  the  freights,  which  it  appears  Blaine 
was  in  the  receipt  of;  and  if  not  satisfied,  was 
fraudulently  upheld  to  the  prejudice  of  general 
creditors.  In  addition  to  the  objections  taken 
to  Hhe  first  bond,  it  is  further  contended  against 
the  second,  tnat  it  wanted  a  sufficient  bottomry 
consideration  in  part  or  in  the  whole.  The 
court  think  it  unnecessary  to  give  a  particular 
consideration  to  the  several  objections  above 
stated.  A  satisfactory  conclusion  on  the  rights 
of  the  parties  may  be  drawn  from  other  prin- 
ciples, on  the  nature  and  effect  of  the  contract 
of  bottomry. 

A  bottomry  bond  made  by  the  master  vests 
no  absolute  indefeasible  interest  in  the  ship  on 
which  it  is  founded,  but  gives  a  daim  upon  her 

1. — Marshall.  Oh.  J.,  having  decided  the  casfe  In 
the  circuit  court,  did  not  give  an  opinion  here. 
CusHiMO,  J.0  was  absent. 
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which  may  be  enforced  with  all  the  expeditioa 
and  effidency  of  the  admiralty  process.  This 
rule  is  expressly  laid  down  in  tne  books,  and 
will  be  found  consistent  with  the  prindple  of 
the  civil  law,  upon  which  the  contract  of  bot- 
tomry is  held  to  give  a  daim  upon  the  ship.  In 
the  case  of  a  bottomry  bond  executed  by  an 
owner  in  his  own  place  of  residence,  the  same 
reason  does  not  exist  for  giving  an  implied  ad- 
miralty claim  upon  the  bottom,  for  it  is  in  hia 
power  to  execute  an  express  transfer  or  mort- 
gage. There  is  strong  reason  to  contend  tha.t 
this  claim  or  privil^e  shall  be  preferred  to 
every  other  for  the  voyage  on  which  the  bot- 
tomry is  founded,  except  seamen's  wages.  But 
it  certainly  can  extend  no  further.  Had  the 
warrant  of  the  admiralty  been  first  served  upon 
the  ship,  there  might  m  some  groimd  to  ccm- 
tend  that  this  court  ought  not  to  devest  that 
possession  in  favor  of  executions  served  at  a 
subsequent  day,  at  least  to  the  prejudice  of  the 
bond  executed  by  the  master.  But  as  the  exe- 
cutions in  this  case  were  levied  before  the  serv- 
ice of  the  warrant,  and  so  long  after  the  bonds 
became  due,  the  owners  of  the  ship  had  lost 
that  possession,  upon  which  alone  the  warrant 
of  the  admiralty  could  operate,  after  losing  the 
right  of  preference. 

*Some  objections  have  been  made  to  [*333 
the  validity  of  these  executions,  on  the  ground 
of  their  having  issued  previous  to  the  day  on 
which  by  law  they  ought  to  have  issued.  On 
this  point  the  court  will  give  no  opinion.  If 
irregular,  the  court  from  which  they  issued 
ought  to  have  been  moved  to  set  them  aside; 
they  were  not  void,  because  the  marshal  could 
have  justified  under  them,  and  if  voidable,  the 
proper  means  of  destroying  their  efficacy  have 
not  been  pursued. 

The  decree  of  the  drcuit  court  is  affirmed, 
and  the  money  ordered  to  be  paid  over  to  ilie 
execution  creditors. 


THE  UNITED  STATEa 

V, 

GURNEY  AND  OTHEBa 


.^?'x^^  Philadelphia,  agreed  to  pay  A.*«  agent 
170,000  guilders  In  Amsterdam  on  the  ist  of  March ; 
and  If  he*  should  fall  so  to  do,  then  to  repay  to  A. 
the  value  of  the  said  guilders  at  the  rate  of  ex- 
change current  In  Philadelphia  at  the  time  demand 
of  payment  Is  made,  together  with  damages  at  20 
per  cent,  in  the  same  manner  as  If  bills  of  exchange 
had  been  drawn  for  the  said  sum,  and  they  had 
been  returned  protested  for  non-payment,  and  law- 
ful Interest  for  any  delay  of  payment  which  may 
take  place  after  the  demand.  B.  paid  the  170,000 
guilders  in  Amsterdam,  to  the  agent  of  A.,  on  the 
13th  of  May  instead  of  the  Ist  of  March.  A.  is  not 
entitled  to  the  20  per  cent,  damages,  but  may,  in  a 
suit  upon  the  bona  given  to  perform  the  contract, 
recover  Interest  on  the  170.000  guilders,  from  the 
Ist  of  March  to  the  13th  of  May.  It  is  not  a  good 
plea  for  the  defendants  to  say  that  they  paid  the 
170.000  guilders  to  A's  agent,  for  the  use  of  A  at 
Amsterdam,  on  the  13th  of  May,  without  averring 
it  to  be  the  whole  sum  then  due. 

THIS  case  was  certified  from  the  circuit  court 
for  the  district  of  Pennsylvania,  the  judges 
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of  that  court  being  divided  in  opinion  upon  the 
question,  whether,  upon  the  state  of  the  plead- 
ings, the  judgment  ought  to  be  rendered  for  the 
plaintiffs? 

It  was  an  action  brought  by  the  United  States 
ap^ainst  Chimey  and  others,  upon  a  bond  condi- 
tioned to  comply  with  a  certain  written  aCTee- 
ment  between  them  and  the  Secretary  of  the 
Treasury  of  the  United  States,  of  the  same 
daie,  '*to  pay  the  sum  of  500,000  guilders  at 
Amsterdam,"  *4n  the  manner  and  form,  and  on 
oar  before  the  particular  days  and  times  in  the 
said  agreement  mentioned;  or  in  case  the  said 
sums  shall  not  be  paid  as  aforesaid,  at  either 
of  the  said  places,  then  to  repay  to  the  United 
States  the  value  of  the  said  500,000  guilders,  at 
the  rate  of  exchange  current  in  Philadelphia  at 
the  time  demand  of  payment  is  made,  together 
with  damages  at  20  per  cent.,  in  the  same 
manner  as  if  bills  of  ezchance  had  been  drawn 
for  the  said  sum,  and  they  had  been  returned 
334*]  protested  *for  non-paymeni^  and  lawful 
interest  for  any  delay  of  payment  which  niay 
take  place  after  the  demand." 

After  oyer  of  the  bond  and  condition,  the 
defendante  set  forth  the  written  agreement,  by 
which,  in  consideration  of  205,000  dollars,  to  be 
immediately  advanced  to  them  by  tne  United 
States,  the  defendante  agree  to  pay  to  the  bank- 
ers of  the  United  States  at  Amsterdam  600,000 
guilders,  in  manner  following,  viz.,  230,000 
guilders  on  or  before  the  first  of  February; 
170,000  guilders  on  or  before  the  first  of  March ; 
and  100,000  guilders  on  or  before  the  first  of 
June,  1803 ;  and  in  case  the  said  payment  shall 
not  be  made  at  the  times  and  in  the  manner 
aioresaid,  they  will  pay  to  the  United  Stetes 
"20  per  cent,  damages  for  their  non-compliance 
with  this  agreement,  for  the  whole  of  the  siun 
so  agreed  to  be  paid,  or  such  parte  thereof  as 
thc^  shall  not  actually  pay  at  the  times,  place 
and  manner  aforesaid,  t<^^her  with  interest 
from  the  day  of  demand  of  repayment  on  behalf 
of  the  United  States,"  "in  the  same  manner  as 
for  bills  of  exchange  returned  with  protest  for 
non-payment." 

The  defendante  then  pleaded,  that  on  the 
1st  of  February,  1803,  they  paid  at  Amsterdam 
to  Willink  &  Van  Stephorst,  bankers  of  the 
United  Stetes,  to  and  for  the  use  of  the  United 
Stetes,  the  said  230,000  miilders;  and  on  the 
13th  of  Mav  the  said  170,000  guilders;  and  on 
the  16th  of  May  the  said  100,000  guilders,  in 
the  said  articles  of  agreement  mentioned;  "and 
this  they  are  ready  to  verify,"  &c. 

To  this  plea  the  United  States  replied,  that 
although  tne  defendants,  on  the  Isrt  February, 
1803,  paid  to  the  said  Willink  &  Van  Staphorst, 
bankers  of  the  United  Stetes,  for  the  use  of  the 
United  Stetes,  the  said  sum  of  230,000  guilders, 
in  the  said  articles  of  agreement  mentioned; 
and  although  the  defendante,  on  the  said  13th 
of  May,  at  Amsterdam,  paid  to  the  said  Wil- 
link &  Van  Stephorst,  bankers  of  the  said  Unit- 
ed Stetes,  to  and  for  the  use  of  the  said  United 
Stetes,  the  sum  of  170,000  guilders;  and  al- 
tiiough  the  defendants,  at  Amsterdam,  on  the 
said  16th  of  May,  paid  to  the  said  Willink  & 
Van  Staphorst,  bankers  of  the  said  United 
States,  te  and  for  the  use  of  the  said  United 
335*]  Stetes,  the  further  sum  of  *100,000 
guilders,  in  the  said  articles  of  agreement  men- 
tioned; yet  the  said  United  Stetes  deny  that 
Cranch  4. 


said  last-mentioned  sum  of  170,000  guilders,  so 
as  aforesaid  paid  by  the  defendante  te  the  said 
Willink  &  Van  Stephorst,  bankers  of  the  Unit- 
ed Stetes  at  Amsterdam,  on  the  said  13th  of 
May,  was,  by  the  United  Stetes,  accepted,  re- 
ceived and  allowed  in  payment  and  satisfaction 
of  the  said  sum  of  170,000  g^uiiders,  which,  by 
the  said  agreement,  the  defendants  were  bound 
to  pay  on  or  before  the  1st  of  March,  1803,  and 
this  tne  said  United  Stetes  pray  may  be  inquired 
of  by  the  country.  And  the  said  United  States 
in  fact  say,  that  the  defendante  did  not  pay, 
or  cause  to  be  paid,  to  the  said  Willink  &  Van 
Stephorst,  bankers  of  the  United  Stetes  at  Am- 
sterdam, to  apd  for  the  use  of  the  said  United 
Stetes,  the  said  sum  of  170,000  guilders,  in  the 
said  articles  of  agreement  mentioned,  on  or  be- 
fore the  said  1st  day  of  March,  1803,  being  the 
time  prescribed  by  the  said  articles  of  agree- 
ment for  payment  of  the  same. 

Nor  have  the  defendante  at  any  time  since 
the  1st  of  March,  1803,  paid  to  the  United 
Stetes  20  per  cent,  damages  for  their  non-com- 
pliance with  the  said  agreement  for  the  pay- 
ment of  the  said  sum  of  170,000  guilders,  part 
of  the  said  sum  of  500,000  guilders  in  the  said 
agreement  mentioned,  to  the  said  Willink.  & 
van  Stephorst,  bankers  of  the  said  United 
Stetes  at  Amsterdam,  to  and  for  the  use  of  the 
said  Umcea  Stetes,  on  the  1st  of  March,  1803, 
together  with  interest  from  the  day  of  demand 
of  repayment  on  bdialf  of  the  United  Stetes,  in 
the  same  manner  as  for  bills  of  exchange  re- 
turned with  protest  for  non-payment,  although 
afterwards,  viz.,  on  the  14th  of  June,  1803,  at 
Philadelphia,  demand  of  repayment  of  the  said 
<«um  of  170.000  Riders,  together  with  the  said 
20  per  eent.  damages^  was  made  on  behalf  of 
the  said  United  Stetes,  by  Albert  Gallatin.  Sec- 
retary of  the  Treasury  of  the  United  Stetes, 
from  the  defendante,  but  to  pay  the  aforesaid 
sum  of  170,000  guilders,  together  with  20  per 
cent,  damages,  and  interest  on  any  part  or  par- 
cel thereof,  to  the  said  United  Stetes,  the  de- 
fendante have  hitherto  refused,  and  still  refuse, 
contrary  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory,  and  the 
agreement  therein  referr^  to,  and  in  the  plea 
set  *forth,  and  this  the  said  United  [*33e 
Stetes  are  ready  to  verify,  wherefore  they  pray 
judgment,  &c. 

To  this  replication  the  defendante  demurred 
specially : 

1st.  For  duplicity. 

2d.  Because  they  could  not  take  issue  on 
the  replication  without  a  departure  from  their 
plea;  and, 

3d.  Because  the  United  Stetes  have^  by  their 
replication,  endeavored  to  put  in  issue  matters 
forei^  and  irrelative  to  aaid  plea. 

This  demurrer  was  joined  on  the  part  of  the 
United  Stetes. 

E.Tilghman,  for  the  defendante,  and  in  sup- 
port of  the  demurrer. 

The  replication  is  dearly  double;  it  first 
denies  that  the  170,000  guilders,  paid  on  the 
13th  of  May,  were  received  by  the  United  Stetes 
in  satisfaction  of  the  170,000  guilders  due  on 
the  1st  of  Mardi,  and  then,  after  concluding  to 
the  country,  goes  on  with  a  new  averment  that 
the  defendants  did  not  pay  the  170,000  guilders 
on  the  1st  of  March;  and  again  further  avers, 
that  the  defendante  did  not  pay  the  Un^^'^d 
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States  the  20  per  cent,  damages  for  failing  to 
comply  with  the  agreement;  and  again,  that 
the  defendants  did  not  repay  to  the  United 
States  the  170,000  guilders,  with  20  per  cent, 
damages,  See, 

A  plaintiff  cannot  reply  two  separate  matters. 
5  Bac  Ahr.  457.  GwiUim's  edition. 

The  replication  confesses  the  payment,  but 
does  not  avoid  it. 

Even  if  the  plea  were  bad  in  form,  which  is 
not  admitted,  yet  as  payment  is  acknowledged 
by  the  replication  at  a  time  when  no  more  was 
due  than  was  paid,  the  United  States  cannot 
recover. 

337*]  *If  the  defendant  pleads  a  bad  plea, 
and  the  plaintiff  shows  in  his  replication  that 
he  has  no  cause  of  action,  the  judgment  must 
be  for  the  defendant.  2  I^.  Raym.  1080;  Hob. 
128;  8  Co.  120,  b.  133,  b. 

If,  then,  we  show  that  on  the  17th  of  May 
the  United  States  were  not  entitled  under  the 
contract  to  more  than  170,000  guilders,  they 
cannot  recover  in  this  action. 

The  object  of  th^  United  States  was  to  have 
the  money  paid  in  Amsterdam.  The  20  per 
cent,  was  the  stipulated  damages  for  not  paying 
the  money  in  that  place.  By  referring  to  the 
law  respecting  bills  of  exchange,  the  parties 
meant  to  be  governed  by  that  law;  and  by  stip- 
ulating for  interest  in  a  certain  event  only,  they 
are  to  be  understood  as  not  claiming  it  in  any 
other  case.  By  the  law  of  Pennsylvania  re- 
specting foreign  bills  of  exchange  drawn  in  that 
state,  and  returned  under  protest,  the  principal 
sum  is  to  be  repaid  in  Pennsylvania,  with  20 
per  cent,  advance  thereon.  If  the  principal 
sum  cannot  be  claimed,  the  advance  thereon 
cannot  be  claimed.  It  is  an  incident  to  the 
principal,  and  cannot  be  demanded  without  the 
principal.  If  a  bill  be  protested  for  non-pay- 
ment, but  the  acceptor  afterwards  pay  it,  and 
the  holder  receives  the  money  in  the  place  where 
it  ou^t  to  be  paid,  he  cannot  afterwards  come 
upon  the  drawer  for  damages,  re-exchan^e,  &c. 
By  receiving  the  money  he  waives  the  objection 
to  the  time  of  payment.  The  20  per  cent,  dam- 
ages are  the  price  of  the  risk,  trouble  and  ex- 
pense of  transportation  of  the  money.  If  the 
defendants  have  actually  transported  the  mon- 
ey, and  the  plaintiffs  have  received  it  at  the 
place  appointed,  they  are  not  entitled  to  be  re- 
paid the  expense  of  the  transportation ;  and  to 
charge  the  defendants  with  tnat  expense  now, 
would  be  to  charge  them  twice. 

The  meaning  of  the  agreement  is,  that  if  the 
United  States  are  obliged  to  receive  their  money 
in  this  country,  they  shall  receive  the  twenty 
per  cent,  advance  thereon;  if,  therefore,  they 
have  no  right  to  demand  repayment  of  the 
money  in  this  country,  they  have  no  right  to 
the  20  per  cent.  After  having  receiv^  the 
principal  sum  in  Amsterdam,  they  clearly  have 
no  right  to  demand  payment  of  it  here.  By  the 
338*]  non-payment  at  the  *day,  the  United 
States  had  only  an  inchoate  right  to  the  20  per 
cent.  They  might  have  refus^  to  receive  the 
170,000  guilders  afterwards  in  Holland,  and 
insisted  on  their  right  to  repayment  of  the 
money  in  America.  But  they  did  not,  and  ac- 
tually received  the  money  in  Holland,  before 
any  demand  on  Hie  defendants  in  America.  The 
liquidated  damages  can  be  recovered  only  in  the 
e«eo  specified  by  the  parties  in  their  contract; 
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and  this  is  upon  demand  of  payment  in  Amer- 
ica of  the  value  of  the  sum  remaining  unpaid 
in  Europe  at  the  time  of  the  demand.  The 
condition  of  the  bond  is  "to  repay  to  the  Unit- 
ed States  the  value  of  the  said  500,000  guild* 
ers,  at  the  rate  of  exchange  current  in  Phuadel* 
phia  at  the  time  demand  of  payment  is  made^ 
together  with  damages  at  the  rate  of  20  per 
cent.,"  &e.  The  damages  could  only  be  demand- 
ed, and  were  only  to  be  paid,  ''t<wether  with" 
the  principal.  If  the  plaintiffs  had  no  right  to 
demand  payment  of  the  principal,  they  luid  no 
right  to  demand  payment  of  the  damages.  By 
the  terms  of  the  contract,  interest  could  onfy 
be  demanded  from  the  time  of  demand  of  repay- 
ment on  behalf  of  the  United  States,  the  United 
States  having  a  right  to  demand  such  repay- 
ment. 

"Advance"  and  "interest"  are  relative  terms; 
they  must  refer  to  a  principal  sum.  If  there  he 
no  principal  sum  due,  there  can  be  no  advance 
nor  interest  thereon. 

The  liquidated  damages  were  the  damages  for 
the  entire  breach  of  the  contract  on  the  part  of 
the  defendants,  in  failing  to  pay  altogether  in 
Amsterdam;  not  for  a  mere  delay  of  payment 
for  a  few  days.  According  to  the  construction 
which  the  United  States  contend  for,  they  would 
be  entitled  to  20  per  cent,  damages,  even  if  they 
had  received  the  170,000  guilders  on  the  2d  of 
March.  Such  a  construction  would  make  the 
contract  highly  penal,  and  therefore  is  to  be 
avoided,  if  possible.    Dou^.  504. 

In  the  case  of  Peter  BUght,  a  bankrupt,  bis 
bills  on  Europe  were  protested  for  non-pay- 
ment; after  protest  the  holder  received  the  prin- 
cipal money,  and  sent  the  bills  ba<^  to  Pennsyl- 
vania, duly  protested,  and  with  legal  notice,  in 
order  to  recover  the  20  per  cent,  damages 
*out  of  Blight's  estate.  But  the  com-  [*339 
missioners  rejected  the  claim,  after  full  argu- 
ment. We  consider  this  as  a  very  respectable 
authority,  as  the  commissioners  were  gentlemen 
of  good  legal  and  oonmiercial  information,  and 
of  sound  judgment. 

Rodney,  (Attorney  General,)  contra. 

The  nile  upon  demurrers  is  to  go  bade  to  the 
first  fault.  If  our  replication  is  bad,  their  plea 
is  bad  also.  The  defendants  could  only  plead 
payment  at  or  before  the  day.  This  is  not  a 
bond  within  the  statute  of  .^jme,  the  payment 
of  which  after  the  day  may  be  pleaded.  It  is  a 
bond  to  conform  covenants. 

But  if  payment  after  the  day  might  be  plead- 
ed under  the  statute,  yet  it  must  &  pleaded  as 
payment  of  the  principal  sum  with  all  interest 
then  due  thereon.  2  Bl.  1106,  Perkins  v.  Ken- 
ton; 1  Atk.  251;  Esp.  N.  P.  264;  Pleader's  As- 
sistant, 360. 

The  plea  does  not  aver  that  Willink  &  Van 
Staphorst  were  agents  of- the  United  States  to 
receive  the  money  after  the  day. 

The  demurrer  admits  the  truth  of  the  replica- 
tion, which  states  that  the  United  States  did 
not  receive  the  170,000  guilders  in  satisfaction, 
&c. 

At  all  events,  the  United  States  were  enti- 
tled to  interest  on  the  170,000  guilders  from  the 
1st  of  March  to  the  13th  of  May. 

The  agreement  does  not  require  notice  of 
non-payment,  and  all  the  forms  of  protest,  &c. 
A  demand  is  only  required  to  entitle  the  Unit- 
ed States  to  interest  on  the  20  per  cent. 
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The  plea  is  to  be  considered  as  three  pleas, 
and  therefore  the  United  States  were  obliged  to 
make  three  replications. 

The  statute  of  William  allows  a  plaintiff  to 
reply  as  many  breaches  as  he  thinks  proper.  1 
Tidd's  Prac  637;  BuU,  N.  P.  163;  2  Stra.  994. 
840»]     ♦Rawle,  in  reply. 

The  question  is,  whether,  on  the  whole  rec- 
ord, the  United  States  are  entitled  to  recover. 

The  contract  is,  that  the  parties  should  stand 
in  the  relation  of  drawers  and  payees  of  a  bill 
of  exchange.  The  contract  was  made  at  Phila- 
delphia, and  must  be  governed  by  the  laws  of 
Pennsylvania;  and  under  those  laws  the  20  per 
cent,  cannot  be  recovered  imtil  the  bill  be  re- 
turned. If  the  defendants  had  drawn  a  bill 
payable  on  the  1st  of  March,  and  it  had  then 
been  protested,  but  afterwards,  on  the  13th  of 
May,  taken  up  by  the  acceptor,  it  could  never 
have  been  returned  by  the  payees;  and,  conse- 
quently, the  20  per  cent,  damages  could  not  have 
been  recovered. 

It  was  not  necessary  for  the  defendants  to 
aver  in  their  plea  that  Willink  &  Van  Staphorst 
had  authority  to  receive  the  money;  it  is 
averred  by  the  plea,  and  admitted  by  the  repli- 
cation, that  the  money  was  paid  by  the  defend- 
ants to  Willink  &  Van  Staphorst,  bankers  of 
the  United  States,  to  and  for  the  use  of  the 
United  States.  It  is,  therefore,  admitted  to  be  a 
payment  to  the  United  States  as  much  as  if  it 
nad  been  so  expressed. 

If  no  interest  was  due  on  the  13th  of  May,  it 
was  not  necessary  in  the  plea  to  aver  payment 
of  interest. 

The  bond  is  virtually  for  payment  of  a  sum 
less  than  the  penalty;  and,  therefore,  within  the 
statute  which  authorizes  a  plea  of  payment 
after  the  day. 

It  was  not  necessary  to  plead  that  it  was  re- 
ceived in  satisfaction.  That  is  a  fact  for  the 
consideration  of  the  jury  on  the  plea  of  pay- 
ment. The  demurrer  does  not  admit  the  fact 
that  it  was  not  received  in  satisfaction,  for  the 
demurrer  admits  nothing  but  what  is  well 
pleaded;  and  to  a  plea  of  payment  it  is  a  bad 
replication  to  say  that  the  money  was  not  re- 
ceived in  satisfaction.  Pleader's  Assistant,  360; 
Burr.  945;  Stra.  691. 

341*1     *March  8.     Mabshall,  Oh,  J,,  deliv- 
ered the  opinion  of  the  court  as  follows,  viz.: 

This  case  comes  on  upon  a  special  demurrer 
to  a  replication  filed  by  the  plaintiffs  to  a  plea 
of  payment  after  the  day.  The  replication  is 
double,  and  consequently  ill.  But  it  is  a 
known  rule  that  a  demurrer  brings  all  the 
pleadings  before  the  court;  in  consequence  of 
which  judgment  must  be  rendered  against  him 
who  has  committed  the  first  fault;  or,  which 
will  most  generally  produce  the  same  result, 
for  him  who,  upon  the  whole  record,  shall  ap- 
pear to  be  entitled  to  their  judgment.  It  there- 
fore becomes  necessary  to  examine  the  plea  of 
the  defendants.  By  their  agreement  with  the 
Secretary  of  the  Treasury,  they  were  bound  to 
pay  to  the  bankers  of  the  United  States,  in 
Amsterdam,  the  sum  of  500,000  guilders  in  the 
following  manner,  viz.,  230,000  guilders  on  or 
before  the  first  day  of  February;  170,000  guild- 
ers on  or  before  the  first  day  of  March;  and 
the  remaining  100,000  guilders  on  or  before  the 
first  day  of  June,  in  the  year  1803.  The  first 
payment  was  mads  on  the  day,  and  the  last  be- 
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fore  the  day,  but  the  second  payment  was  made 
on  the  thirteenth  day  of  May,  instead  of  the 
first  day  of  March.  On  the  effect  of  this  pay- 
ment,  the  whole  case  depends. 

The  defendants  plead  that  they  did,  on  the 
13th  day  of  May,  at  Amsterdam,  pay  to  the 
bankers  of  the  United  States,  for  the  use  of  the 
United  States,  the  sum  of  170,000  guilders. 
The  replication  admits  this  payment  as  pleaded, 
but  denies  that  it  was  accepted,  received  and 
allowed  by  the  United  States  in  payment  and 
satisfaction  of  the  same  sum  which  was  pay- 
able on  the  first  of  March.  The  replication 
proceeds  to  aver  that  the  said  sum  of  170,000 
guilders  was  not  paid  on  the  first  day  of  March, 
nor  had  the  defendants  paid  the  damages  of 
20  per  cent,  which  were  stipulated,  in  case  of 
failure  to  pay  on  the  day. 

The  fact  upon  these  pleadings  appears  to  be, 
that  the  payment  was  receiv^  by  the  United 
States  without  any  'stipulation  respect-  [*342 
ing  the  effect  of  that  receipt,  upon  their  agree- 
ment with  the  defendants.  If  payment  to  the 
bankers  of  the  United  States,  the  persons  to 
whom  by  agreement  the  money  was  to  be  paid, 
was  not  payment  to  tne  United  States,  it  would 
not  be  a  payment  to  the  use  of  the  United 
States,  which  the  plea  avers,  and  the  replica- 
tion in  terms  admits.  In  such  case  the  replica- 
tion, instead  of  averring  that  this  sum  was 
not  accepted  in  satisfaction  of  the  same  sum 
payable  at  an  earlier  day,  would  have  averred, 
and  ought  to  have  averred,  that  it  was  not  ac- 
cepted at  all,  and  was  not  a  payment  to  the  use 
of  the  United  States,  in  which  case,  instead  of 
a  special  replication,  issue  might  have  been  ten- 
dered on  vie  plea.  The  court,  then,  under- 
stands the  facts  as  stated  in  the  pleadings  to  be, 
that  the  money  was  received  without  any 
agreem^it  whatever,  and  the  law  must  deter- 
mine the  effect  of  such  a  payment. 

The  payment  made  to  the  bankers  in  Amster- 
dam being,  then,  an  actual  payment  to  the 
United  States,  the  inqpry  is,  whether  it  was 
such  a  payment,  and  is  so  pleaded,  as  to  bar 
this  action. 

It  is  admitted  that  the  statute  of  Anne,  which 
allows  payment  after  the  day  to  be  pleaded,  is 
in  force  in  Pennsylvania,  but  it  is  contended 
that  this  bond  is  not  within  that  statute;  or,  if 
it  is,  that  this  plea  is  not  good  under  it. 

If  this  be  a  bond  within  the  statute  of  Anne, 
on  which  the  court  gives  no  opinion,  yet  by 
that  statute,  the  payment  must  be  of  the  whole 
sum  actually  due,  or  the  action  for  the  penalty 
is  not  barred. 

In  this  case  the  sum  due  on  the  first  of  March 
was  paid  on  the  13th  of  May,  without  interest 
or  damages. 

By  the  United  States  it  is  contended,  that 
damages  at  the  rate  of  20  per  centum  on  the 
sum  of  170,000  gilders  were  then  due;  by  the 
defendants  it  is  contended  that  no  interest  was 
due. 

*The  words  of  the  contract  to  which  [*343 
each  party  refers,  are  not  precisely  the  same  in 
the  condition  of  the  bond  and  in  the  articles  of 
agreement  which  are  referred  to  by  the  bond. 
There  is  no  contradiction  between  them;  but 
there  is  a  variance  in  this,  that  the  condition  of 
the  bond  expresses  more  fully  than  the  articles 
the  idea  of  tae  parties,  that  in  case  of  failure  to 
perform  the  contract  at  Amsterdam^  the  de- 
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mand  for  payment  was  to  be  made  in  Philadel- 
phia. The  words  of  the  condition  are,  ''or  in 
case  the  said  sums  shall  not  be  paid  as  afore- 
said, then  to  repay  to  the  United  States  the 
value  of  the  said  500,000  guilders,  at  the  rate 
of  exchange  current  in  Philadelphia  at  the  time 
demand  of  payment  is  made,  together  with 
damages  at  the  rate  of  20  per  cent,  in  the  same 
manner  as  if  bills  of  exchange  had  been  drawn 
for  the  said  sum,  and  they  had  been  returned 
protested  for  non-payment,  and  lawful  interest 
for  any  delay  of  payment  that  may  take  place 
after  the  demand." 

The  defendants  were  merchants  residing  and 
carrying  on  trade  in  Philadelphia,  in  which 
place  the  contract  was  made,  and  by  the  law 
of  the  state,  bills  of  exchange  returned  unpaid 
under  protest  are  liable  to  20  per  cent,  damages. 
It  is  sufficiently  obvious,  from  these  circum- 
stances, and  from  the  words  of  the  condition, 
that  the  parties  contemplated  a  repayment  in 
Philadelphia  in  the  event  of  non-payment  in 
Amsterdam. 

It  is  contended  by  the  plaintiffs  that,  the  in- 
stant the  failure  to  pay  the  170,000  guilders  on 
the  first  of  March  had  taken  place,  a  full  and 
complete  right  to  the  stipulated  damages  was 
vested  in  the  United  States,  without  any  fur- 
ther act  on  their  part;  and  that  a  payment  of 
the  principal  sum  on  the  succeeding  day  would 
not  have  relieved  the  defendants  from  those 
damages. 

In  this  opinion  the  court  does  not  concur 
with  the  counsel  for  the  United  States. 

Contracts  are  always  to  be  construed  with  a 
view, to  the  real  intention  of  the  parties.  In 
this  contract,  the  object  of  the  United  States 
was  to  remit  to  their  bankers  in  Amsterdam 
344*1  a  sum  of  money,  for  which  they  had  •oc- 
casion in  Europe.  The  heavy  damages  to  be 
incurred  by  the  defendants  in  the  event  of  their 
failing  to  make  their  ■  stipulated  payments  in 
Amsterdam,  were  considered  as  a  compensation 
for  the  disappointments  produced  by  the  non- 
payment of  the  money  at  that  place  in  such  time 
as  to  answer  the  purposes  of  the  contract. 
Whether  payment  at  the  same  place  on  a  subse- 
quent day  would  answer  these  purposes,  was  for 
the  United  States  to "  determine.  They  might 
accept  it,  or  they  might  reject  it,  and  claim 
whatever  the  law  of  their  contract  would  give 
them.  In  the  event  of  non-payment  in  Amster- 
dam at  the  time  stipulated,  the  defendants  are 
to  repay  to  the  United  States  the  value  of  the 
guilders  they  shall  have  failed  to  pay  in  Amster- 
dam, "at  the  rate  of  exchange  current  in  Phila- 
delphia at  the  time  demand  of  payment  is  made, 
together  with  damages  at  the  rate  of  20  per 
cent."  The  fair  interpretation  of  this  agree- 
ment is,  that  the  demand  is  to  be  made  in  Phila- 
delphia, that  the  money  is  to  be  repaid  in 
Philadelphia,  and  that  the  damages  are  upon 
the  money  there  to  be  repaid.  Had  a  part  of 
the  sum  of  170,000  guilders  been  paid  on  the 
first  of  March,  it  will  scarcely  be  contended 
that  damages  would  have  accrued  on  that  part. 
A  repayment  of  it  could  not  have  been  demand- 
able  in  Philadelphia.  It  appears  to  the  court 
that  the  acceptance  of  any  part  of  the  sum  due 
in  Amsterdam  on  a  subsequent  day,  is  a  waiver 
of  the  claim  to  damages,  in  Philadelphia,  on 
the  sum  so  accepted,  for  that  sum  cannot  be 
demanded  in  Philadelphia. 
648 


This  reasoning,  to  which  the  majority  of  the 
court  would  strongly  incline,  from  the  nature 
and  circumstances  of  the  contract,  derives 
much  additional  force  from  the  reference  to 
bills  of  exchange.  The  repayment  of  the  value 
of  the  guilders  "at  the  rate  of  exchange  current 
in  Philadelphia  at  the  time  demand  of  pay- 
ment is  mad^,  together  with  damages  at  the 
rate  of  20  per  cent."  is  to  be  maoe  "in  the 
same  manner  as  if  bills  of  exchange  had  been 
drawn  fot  the  said  sum,  and  they  had  been 
returned  protested  for  non-payment." 

Why  is  this  reference  made  to  bills  of  ex- 
change ? 

*The  stipulation  that  damages  at  the  [*345 
rate  of  20  per  centum  should  be  incurred  on 
those  sums  which  the  defendants  might  fail  to 
pay  at  the  time  and  place  mentioned  in  their 
contract,  did  not  require  it  unless  the  law  of 
bills  of  exchange  was  either  to  explain  or  to 
give  validity  to  that  stipulation.  To  a  majority 
of  the  court  it  is  satisfactory  evidence  that  the 
parties  intended  this  contract,  if  not  aa  a  com- 
plete substitute  for  bills  of  exchange,  to  operate 
between  themselves  as  if  bills  had  been  drawn. 
The  law  of  Pennsylvania  regulating  bills  of 
exchange  was  well  understood.  If  those  drawn 
on  any  part  of  Europe  are  returned  back  unpaid 
with  a  legal  protest,  the  drawers  and  indorsers 
are  subjected  to  damages  at  the  rate  of  20  per 
centum.  But  the  right  to  these  damages  is  not 
complete  until  the  bill  be  returned  back  under 
protest.  Till  then  they  are  not  demandable. 
Consequently,  payment  before  the  bill  returns 
does  away  the  right  to  demand  them.  By  re- 
ceiving payment,  the  holder  waives  his  right  to 
damages.  The  express  reference  to  bills  which 
is  made  in  this  contract,  and  the  terms  in  which 
that  reference  is  made,  being  considered  by  the 
majority  of  the  court  as  explanatory  of  the  in- 
tention of  the  parties  that  tne  right  to  damages 
should  be  put  on  the  same  footing  as  if  bills  had 
been  drawn,  form  an  additional  reason  for  their 
opinion  that  an  acceptance  in  Amsterdam  af^r 
the  day,  before  a  demand  in  Philadelphia, 
amoimts  to  a  waiver  of  any  right  the  United 
States  might  otherwise,  perhaps,  have  had  to 
demand  the  stipulated  damages. 

But  whether  the  sum  agreed  to  be  paid  as  a 
compensation  for  a  failure  to  pay  at  the  time 
and  place  mentioned  in  the  contract,  be  consid- 
ered merely  as  a  penalty,  or  as  stipulated  dam- 
ages, of  which  the  law  will  coerce  the  payment, 
a  forfeiture  took  place  on  the  non-performance 
of  the  condition  of  the  bond,  and  a  right  to 
something  more  than  that  condition  vested  im- 
mediately in  the  obligees.  If  the  reservation  of 
damages  in  the  condition  of  the  bond  is  in  law 
only  a  double  penalty,  then  interest  is  the  legal 
compensation  for  this  breach  of  the  covenant 
contained  in  the  condition  of  the  bond.  If  it  be 
even  of  the  character  given  to  it  by  both  parties 
in  argument,  the  amount  of  damages  settled  by 
the  parties  themselves,  the  majority  of  the  court 
♦is  not  satisfied,  that  in  waiving  those  [•346 
damages  the  obligee  has,  without  any  agree- 
ment on  the  subject,  relinquished  that  right  to 
interest  which  is  attached  to  all  contracts  for 
the  pajrment  of  money,  which  is  only  displaced 
by  tne  agreement  to  receive  a  larger  sum  in 
damages,  and  which  a  mere  tacit  implied  waiver 
of  those  stipulated  damages  might  reinstate. 
Th»  majority  of  the  court,  therefore,  is  of  opin- 
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ion  that,  under  the  circumstances  which  have 
taken  place,  the  United  States  ought  to  receive, 
under  this  contract,  interest  on  the  sum  of 
170,000  guilders  from  the  first  of  March,  the 
day  on  which  that  sum  ought  to  have  been  paid, 
antil  the  thirteenth  of  May,  the  day  on  which 
it  was  actually  paid.  Judgment,  therefore,  on 
the  pleadings,  must  be  rendered  for  the  plain- 
tiffs. 

By  the  26th  section  of  the  judicial  act,  it  is 
directed  that,  in  cases  of  this  description,  the 
court  shall  render  "judgment  for  so^much  as  is 
due  according  to  equity.  And  when  the  sum 
for  which  judgment  should  be  rendered  is  un- 
certain, the  same  shall,  if  either  of  the  panties 
request  it,  be  assessed  by  a  jury.*' 

In  this  case  it  is  the  opinion  of  the  majority 
of  the  court,  that  judgment  ought  to  be  ren- 
dered for  so  much  as  remains  due  of  the  sum  of 
170,000  guilders,  calculating  interest  thereon 
from  the  first  of  March  in  the  year  1803,  and  if 
either  of  the  parties  request  it,  that  a  jury  be 
impaneled  to  ascertain  the  value  of  this  sum 
in  the  money  of  the  United  States. 


*PEISCH  and  Others  v.  WARE  and  Others, 
347*  ]  and 

THE  UNITED  STATES 

«. 

THE  CARGO  OF  THE  SHIP  FAVOURITE. 


Wine  aod  spirits  saved  from  a  wreck  and  landed, 
are  not  liable  to  forfeiture  because  unaccompanied 
with  such  marks  and  certiAcates  as  are  required  by 
law ;  nor  because  they  were  removed  without  the 
^•onsent  of  the  collector  before  the  quantitv  and 
quality  were  ascertained,  and  the  duties  paid. 

The  awnrd  of  arbitrators  appointed  under  a  mu- 
tual mistake  of  both  parties  in  supposing  them- 
selves bound  by  law  to  submit  the  matter  in  dispute 
to  arbitration,  is  not  obligatory. 

The  owner  of  goods  cannot  forfeit  them  by  an 
act  doue  without  his  consent  or  connivance,  or  that 
of  some  person  employed  or  trusted  by  him. 

One-half  allcwecf  for  salvage  in  the  Delaware  bay. 

Qwere,  whether  goods  saved  are  liable  for  duties? 

THESE  cases  were  appeals  from  the  circuit 
court  for  the  district  of  Delaware.  Peisch 
and  others,  owners  of  the  ship  Favourite  and 
her  cargo,  libeled  Ware  and  others  in  the  dis- 
trict court,  for  the  possession  of  certain  goods, 
part  of  that  cargo,  which  the  latter  had  saved 
from  the  ship,  which  had  been  wrecked  in  the 
Delaware  bay. 

The  cargo  consisted  principally  of  wine, 
brandy,  cordials,  olive  oil  and  silks. 

On  the  night  of  the  26th  of  October,  1804, 
the  ship  Favourite,  being  at  anchor  in  the  Dela- 
ware bay,  parted  both  cables,  and  was  driven 
onto  a  shoal.  The  crew  cut  away  all  the  masts ; 
in  the  morning  she  had  drifted  over  the  shoal, 
but  the  crew  not  being  able  to  keep  her  clear 
with  the  pumps,  and  having  eleven  and  a  half 
feet  of  water  in  the  hold,  they  quitted  the  ship, 
about  9  o'clock,  a.  ic.,  and  went  to  Cape  May 
for  assistance.  On  the  same  morning,  about  10 
o'clock,  the  ship  was  seen  from  the  town  of 
Lewis,  a  small  town  on  the  shore  of  the  state  of 
Delaware,  but  not  a  port  of  entry,  by  Thomas 

NOTS. — Salvage   awards   in   federal   oourt§ — see 
note,  30  C.  C.  A.  280. 
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Rodney,  an  inspector  and  surveyor  of  the  rev- 
enue who  resided  at  that  place.  The  ship  was 
then  drifting  out  to  sea,  without  masts,  anchors, 
cables,  or  rudder.  He  collected  a  ntmber  of 
men  and  boats,  and  went  on  board  the  ship, 
and  having  towed  her  on  to  a  shoal  called  the 
Shears,  they  began  to  discharge  the  cargo  into 
the  boats.  Rodney,  supposing  himself  author- 
ized by  the  wreck  law,  as  it  is  called  of  the 
state  of  Delaware,  to  take  the  lead  in  the  busi- 
ness of  salvage,  'appointed  Ware  to  [*348 
superintend  the  delivery  of  the  cargo  from  the 
ship,  and  went  on  shore  himself  to  attend  to 
the  landing  and  storage  of  the  goods  saved. 

On  the  29th  of  October,  the  mate  with  three 
of  the  crew  returned  to  the  ship  in  a  shallop 
they  had  procured  at  Cape  May,  with  intent,  as 
they  said,  to  save  what  they  could  of  the  cargo. 
They  found  the  ship  in  possession  of  Ware  and 
others,  who  would  not  suffer  the  mate  to  take 
any  thing  out  of  the  ship,  except  his  clothes 
and  those  of  the  crew.  The  mate  then  left  the 
shiip.  There  were  48  hands  and  six  boats  em- 
ployed 16  days  and  12  nights  in  saving-  the 
goods;  besides  four  flats  and  seven  or  eight 
hands  hired  occasionally  to  work  in  the  flats. 

On  the  7th  of  November  Peisch  arrived,  and 
on  the  9th  offered  to  pay  4,000  dollars  for  sal- 
vage, which  the  salvors  refused,  the  goods  saved 
being  supposed  to  be  worth  about  14,000  dollars, 
and  demanded  one-half  for  salvage.  Not  being 
able  to  agree,  the  parties  supposing  themselves 
bound  by  the  law  of  Delaware,  which  requires 
an  arbitration  in  such  cases,  referred  the  rate  of 
salvage  to  three  men,  who  awarded  one-half  to 
the  salvors.  On  the  18th  of  November,  the 
collector  of  the  district  of  Delaware  arrived  at 
Lewis,  and  on  the  19th  the  salvors  offered  them- 
selves ready  to  secure  the  duties  upon  their  half 
of  the  goods  saved,  and  requested  that  the 
amount  of  duties  might  be  ascertained  at  Lewis. 
This  the  collector  refused,  and  ordered  the  goods 
to  be  sent  to  Wilmington,  a  port  of  entry,  to 
have  the  duties  ascertained;  and  Rodney  deliv- 
ered them  into  his  possession.  The  salvors  then 
sued  out  a  writ  of  replevin  from  the  state  court 
of  Delaware,  and  took  the  possession  of  the 
goods  from  the  collector,  who  thereupon  seized 
them  as  forfeited  to .  the  United  States  for 
breach  of  the  revenue  laws. 

The  first  count  of  the  libel  filed  by  the  United 
States  claimed  the  wine,  brandy  and  cordials,  as 
being  forfeited,  because  they  were  unaccom- 
panied with  such  marks  and  certificates  as  are 
required  by  law,  the  duties  not  having  been  paid 
or  secured. 

*The  second  count  claims  them  as  [*349 
forfeited,  because  they  were  removed  without 
the  consent  of  the  collector  before  the  quantity 
and  quality  of  the  wines  and  snirite,  and  the 
duties  thereon,  were  ascerteined  according  to 
law;  the  duties  not  having  been  paid  or  se- 
cured. 

The  third  count  claims  all  the  coods  forfeited,, 
because  they  were  found  concealed,  the  duties 
not  having  been  paid  or  secured. 

On  this  libel  by  the  United  States,  the  district 
court  decreed  that  the  goods  were  not  liable  to 
forfeiture,  but  were  subject  to  the  terms  of  the 
decree  of  the  court  in  the  suit  respecting  salvage,, 
by  Peisch  and  others  against  Ware  and  others; 
which  decree  was  affirmed  in  the  circuit  court, 
I  and  the  United  States  appealed  to  this  court. 
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Reed,  United  States  attorney  for  the  district 
of  Delaware,  contended, 

1.  That  the  libellants  were  entitled  to  dam- 
ages against  the  salvors  to  the  whole  amount  of 
the  goods  saved,  because,  by  the  improper  acts 
of  the  salvors,  they  have  been  forfeited  to  the 
United  States,  and  so  wholly  lost  to  the  libel- 
lants. 

2.  That  the  salvage  allowed,  if  any  is  due, 
was  too  high. 

1.  The  ^oods  are  forfeited  to  the  United 
States,  first,  under  the  43d  section  of  the  act  of 
Ck>ngre8s  regulating  the  collection  of  duties  on 
imports  and  tonnage,  vol.  4,  p.  360,  because 
found  without  marks  and  certificates;  second, 
under  the  51st  section  of  the  same  act,  because 
removed  before  the  proof,  quality  and  quantity 
thereof  were  ascertamed,  and  the  duties  paid  or 
secured;  and,  thirdly,  under  the  68th  section  of 
the  same  law,  because  thc^  were  concealed,  the 
duties  not  having  been  paid  or  secured. 

The  removal  of  the  wines  and  spirits  without 
marks  and  certificates,  is  clearly  within  the 
letter  of  the  law.  The  power  to  remit  or  miti- 
gate the  forfeiture  can  only  be  exercised  by  the 
Secretary  of  the  Treasury. 
350*]  *It  is  not  necessary  that  Peisch  and 
others  should  have  been  privy  to  the  removal. 
It  is  wholly  unimportant  who  removes  the 
goods.  The  United  States  look  only  to  the 
thing  itself.  The  proceeding  is  in  rem.  If  the 
unlawful  act  be  done  even  by  a  stranger,  the 
goods  are  forfeited.  The  revenue  laws  are  to 
be  construed  strictly  according  to  their  letter. 
4  Dall.  28,  Priestman  v.  United  States, 

There  is  no  difference  between  a  careless  and 
a  fraudulent  omission  of  duty.  Peters's  Rep. 
448. 

The  offer  to  pay  the  duties  was  illusory;  the 
collector  could  not  receive  them. 

Salvage  goods  are  liable  to  duties,  if  intended 
for  impor&tion  into  this  coimtry.  The  case 
of  Shepherd  v.  Oosnold,  Vaughan,  166,  was  of 
wreck  on  shore,  not  of  floating  wreck;  and  the 
goods  saved  were  not  intended  for  importation. 
6  Bac.  Abr.  280,  281  (Gwill.  ed.) ;  1  Peters,  45, 
47,  62.  In  the  case  of  The  Blaireau,  in  this 
court,  {ante,  vol.  2,  p.  240,)  there  was  no  ques- 
tion as  to  the  duties;  the  goods  were  not  in- 
tended for  importation.^ 

If,  then,  the  goods  are  forfeited  to  the  United 
States  by  the  imlawful  acts  of  the  salvors,  the 
court  below  ought  to  have  decreed  restitution 
in  value,  and  given  damages  to  the  libellants. 
3  Rob.  108,  The  Der  Mokr,  Their  libel,  al- 
though it  avers  an  offer  to  pay  salvage,  does 
not  preclude  them  from  averring  that  no  sal- 
vage is  due,  nor  from  claiming  damages.  The 
libel  contains  a  prayer  for  general  relief,  and 
the  court  will  pass  such  a  decree  as  their  case, 
upon  proof,  deserves,  without  regard  to  the 
specific  relief  prayed.  3  Dall.  86,  333;  3  Rob. 
108;   (American  ed.) 

351*]  *But  even  if  the  goods  are  not  liable 
to  forfeiture  for  the  improper  conduct  of  the 
salvors,  yet  they  are  not  entitled  to  salvage. 
By  the  62d  section  of  the  act  before  recited, 
(vol.  4,  p.  362,)  it  is  made  the  duty  of  the  col- 
lector, in  case  of  an  incomplete' entry,  to  cause 

1. — Johnson,  J.  Do  the  opposite  counsel  serious- 
ly contend  this  point? 

Van  Dyke,  for  the  appellees.    We  do  not  think 
the  question  important  to  this  case,  but  we  have 
strong  authorities  in  support  of  our  side  of  it. 
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the  goods  to  be  stored.  An  incomplete  entry 
of  these  goods  was  made,  and  the  revenue  ofl^ 
cer,  Rodney,  did  no  more  than  his  duty  in  se- 
curing the  goods.  The  other  persons  acted 
only  as  his  servants  or  agents.  He  was  paid 
his  daily  allowance  for  his  trouble,  by  the  col- 
lector. The  appellees  never  had  such  posses- 
sion of  the  gocNis  as  entitled  them  to  retain 
them  for  salvage.  The  possession  was  in  the 
United  States,  who  held  a  prior  lien  on  them 
for  the  duties.  Rodney  first  took  possession  of 
them  as  an  officer  of  the  revenue,  and  held 
them  for  the  United  States,  not  for  the  salvors. 
They  never  had  a  right^  possession.  The 
only  possession  they  ever  had  was  under  void 
writs  of  replevin  from  the  state  court,  which 
had  no  jurisdiction. 

The  possession  upon  which  the  writs  of  re- 
plevin were  founded,  was  at  most  a  possession 
under  a  lien  for  salvage,  which  is  a  matter  ex- 
clusively of  admiralty  jurisdiction.  The  writs 
of  replevin  being  void,  they  were  trespassers  in 
taking  possession  under  them.  A  tortious  act 
cannot  be  the  foundation  of  right.  They  for- 
feited all  right  to  salvage  by  resisting  the  mate 
and  crew;  and  by  the  embezzlement  of  part  of 
the  jsfoods  saved. 

The  award  does  not  preclude  the  libellants 
from  averring  that  no  salvage  is  due.  The  ar- 
bitration was  entered  into  by  mistake.  It  was 
supposed  by  Peisch  that  he  was  bound  to  enter 
into  the  reference,  by  the  7th  section  of  the  act 
of  assembly  of  Delaware,  of  February  2,  1786. 
(Delaware  Laws,  vol.  2,  p.  831.)  But  that  law 
was  repealed  by  the  constitution  of  the  United 
States,  which  transfers  all  the  admiralty  juris- 
diction to  the  courts  of  the  United  States  ex- 
clusively; and  by  the  act  of  Ck>ngre8S,  (the 
judiciary  act  of  1789,)  which  provides  for  the 
exclusive  exercise  of  that  jurisdiction  by  the 
district  courts. 

*  Since  this  act  of  Ck)ngress,  the  state  [*352 
officers  have  had  no  right  to  meddle  with  pi^P" 
erty  within  the  admiralty  jurisdiction.  The 
question  of  salvage  is  exclusively  of  admiralty 
jurisdiction,  and  belongs  to  the  district  court; 
and  every  provision  of  the  act  of  assembly  <rf 
Delaware  upon  that  subject  is  entirely  repealed. 
Peisch's  assent,  therefore,  to  the  arbitration, 
being  foimded  in  a  mistake  of  his  rights,  was  a 
void  act;  and  the  award  can  derive  no  validity 
from  his  assent.  If  it  derives  no  validity  from 
his  assent  it  is  a  mere  nullity,  for  it  is  the  judg- 
ment of  an  incompetent  tribunal.  The  arbi- 
trators could  derive  no  authority  from  the  law 
of  Delaware. 

A  court  which  has  exclusive  jurisdiction  <^ 
the  principal  subject,  has  also  jurisdiction  of 
the  incidents.  The  common  law  courts  of  the 
state  had  no  jurisdiction  in  any  shape  whatever. 
1  Peters,  93,  Brevoor  v.  Ship  Fair  American;  S 
T.  R.  343,  Sm^rt  v.  Wolfe, 

But  even  if  the  act  of  assembly  were  in  force, 
the  award  is  not  made  in  conformity  with  its 
provisions. 

In  the  first  place,  no  authority  can  be  exer- 
cised under  that  law  but  by  a  sheriff,  or  a  jus- 
tice of  peace,  or  an  officer  of  the  customs,  and 
then,  only,  upon  application  by  the  master  or 
owner  of  the  ship.  But  here,  so  far  from  being 
requested  by  any  person  interested  in  the  ship, 
the  salvors  drove  away  the  mate  and  the  crew; 
and,    seocmdly,   the   persons   claiming   salvage 

Crandi  4. 


1808 


PnsoH  y.  WabB;  and  United  States  v.  Cargo  of  the  Ship  Favoubite. 


352 


under  that  law  must  have  been  summoned  as 
salvors. 

The  salvors  have  resorted  to  an  incompetent 
tribimal;  they  ought  to  have  libeled  in  the  dis- 
trict court,  which  has  exclusive  cognizance  of 
the  case. 

2.  But  if  any  salvage  was  due,  the  amount 
decreed  is  exorbitant.  The  amount  offered  was 
a  very  liberal  compensation  for  their  time, 
risk  and  labor.  There  was  no  danger.  The 
vessel  was  all  the  time  within  the  bay;  and  they 
had  pilot  boats  constantly  alongside.  The  cargo 
was  in  its  nature  so  buoyant,  that  the  ship 
could  not  sink. 

353*]  *In  the  case  in  1»  Viner,  275,  only 
one-tenth  was  given  for  salvage  on  the  coast. 
In  The  Blaireau  {ante,  vol,  2,  p.  240,)  only  one- 
third  was  given;  and  that  was  a  case  of  great 
risk  and  merit.  1  Peters,  10,  37;  Molloy,  b.  5, 
c.  10. 

Broom  and  Van  Dyke,  contra. 

There  are  only  two  <mestions  in  this  case. 

1.  Whether  the  goods  are  forfeited  to  the 
United  States;  and, 

2.  Whether  the  salvage  allowed  is  too  high? 
I.  The  inspector  had  no  authority  to  imlade 

the  ship.  No  entry  had  been  made,  and  no 
permit  granted.  He  could  only  unlade  in  the 
character  of  a  salvor.  When  the  goods  were 
landed,  he  had  a  right  to  direct  where  they 
should  be  deposited  imtil  the  duties  were  ascer- 
tained, and  paid  or  secured,  but  his  right  ex- 
tended no  further.  The  lien  of  the  salvors  was 
not  inconsistent  with  that  of  the  United  States. 
As  to  every  thing  beyond  the  security  of  the 
revenue,  the  officer  was  a  trustee  for  the  salvors 
and  the  owners.  He  held  as  much  for  them  as 
he  did  for  the  United  States,  until  he  undertook 
to  hold  adversely. 

The  state  courts  had  a  right  to  issue  the  writs 
of  replevin.  Replevin,  in  Delaware,  is  a  sub- 
stitute for  trover.  It  is  the  writ  by  which  they 
try  the  question  of  property;  and  trover  will 
certainly  lie  against  a  revenue  officer  for  an 
illegal  seizure.  Esp.  N.  P.  583;  3  Rob.  178;  4 
Rob.  160,  188;  Burr.  2657. 

It  is  not  denied  that  salvage  is  a  question  of 
admirally  jurisdiction,  and  that  the  court  of 
admiralty  has  also  cognizance  of  incidents;  but 
not  exclusive  cognizance.  It  was  never  so  con- 
tended in  England.  The  court  of  admiralty 
had  a  hard  struggle  to  get  even  a  concurrent 
cognizance  of  incidental  (questions. 

Salvage  goods  are  not  liable  to  duties,  nor,  if 
they  are,  can  the  goods  be  forfeited  by  any  act 


of  the  salvors.  'Such  was  never  the  [*354 
intent  of  the  act  of  Congress,  All  statutes 
must  have  a  reasonable  construction.  Vin.  tit. 
Statute,  519;  I  Bl.  Ck>m.  01. 

By  the  revenue  laws,  goods  are  liable  to  for- 
feiture by  landing  at  any  other  than  a  port  of 
delivery,  or  without  permit,  or  in  the  night,  yet 
it  will  not  be  contended  that  these  provisions 
apply  to  goods  wrecked  and  driven  on  shore. 
But  they  are  certainly  within  the  letter  of  the 
act.  I 

In  Courtney  v.  Bower,  cited  in  I  Lord  Raym. 
388  and  501,  it  is  not  stated  that  the  goods 
were  intended  to  be  imported,  and  such  is  not 
the  groimd  of  decision  in  Shepherd  v,  Ooanold, 
Vauffh,  159.  But  the  true  ground  of  decision 
is,  that  the  goods  were  not  imported  as  mer- 
chandise, but  were  driven  in  by  stress  of 
weather;  that  it  was  not  a  voluntary  importa- 
tion. 6  Gwillim's  Bac.  Abr.  280.  Although 
the  words  of  the  British  navigation  act,  12  Gar. 
II.  c.  18,  are,  "imported  as  merchandise,"  jret 
those  statutes  which  use  only  the  word  "im- 
ported," have  received  the  same  construction. 
Reeve's  Law  of  Shipping,  203;  2  Wils.  257. 

The  act  of  Congress  means  a  voluntary  im- 
portation. It  is  in  many  respects  similar  to  the 
British  statute. 

There  is  no  importation  until  bulk  is  broken. 
Until  then  there  is  no  forfeiture  of  the  g|^ds, 
although  the  vessel  depart  with  them.  There 
is  only  a  penalty  of  400  dollars  on  the  master. 
Collection  Law,  s.  29,  31,  32,  33,  36,  45;  Hallet 
d  Bourne  v.  Jenka,  {ante,  vol.  3,  p.  219.)  The 
statute  of  5  Geo.  I.  makes  stranded  goods  liable 
to  duty;  hence  it  may  be  inferred  that  they 
would  not  have  been  so  liable  but  for  the  stat- 
ute. Bac  Abr.  tit.  Smuggling,  274;  Hard,  360; 
Hargrave's  Law  Tracts,  215,  225;  Reeve,  24,  66, 
85,  207,  208,  212,  Ac;  1  Plowd.  1,  Reneger  v. 
FcLgossa;  Cro.  Eliz.  538;  Coll.  Jurid.  72,  75,  79; 
Reeve,  200;  Loft,  200;  1  Hawk.  c.  17,  s.  83; 
Raym.  377.  The  King  has  no  remedy  for  his 
subsidy,  unless  the  go<3s  be  landed. 

There  must  be  fraud  or  negligence.  No  act 
of  the  salvors  forfeited  the  goods.  If  they  are 
trespassers,  as  *is  contended,  no  act  of  [*355 
theirs  could  forfeit  them.  It  must  be  an  act 
done  by  the  owners,  or  with  their  privity,  or 
by  some  person  acting  under  their  authority. 

In  the  case  of  The  Bla/ireau,  Judge  Winchester 
decided  that  salvage  goods  were  not  liable  to 
duties;  and  the  decision  on  that  point  was  not 
questioned  on  the  appeal.^ 

'Misconduct  is  charged  against  the  [*356 


1. — ^The  counsel  for  the  appellees  were  permitted 
In  this  court  to  read  the  following  letter  from 
Judge  Winchester  to  Judge  Bedford,  stating  the 
grounds  of  that  decision : 

Shatoare,  Baltimore  County,  March  9,  1808. 

Dear  Sir: 

It  seems  that  the  full  statement  of  the  argu- 
ments and  opinion  made  hy  me  in  the  case  of  du- 
ties on  wreck  and  salvage  goods,  has  been  lost  or 
mislaid.  I  can,  therefore,  only  furnish  you  with 
the  state  of  the  case,  the  points  and  authorities. 

The  ship  I^  Blaireau,  on  a  voyage  from  the  West 
Indies  to  France,  and  wholly  owned  by  foreign 
subjects,  was  run  down  at  night  by  a  Spanish  ship 
of  war,  and  abandoned  by  the  crew,  who  were 
taken  off  by  the  Spanish  vessel.  The  next  morn- 
ing The  Blaireau  was  discovered  by  the  British 
ship  Firm,  taken  up  as  a  wreck,  and  salvage ;  and 
conducted  to  the  port  of  Baltimore. 

The  cargo  was  very  valuable,  containing  sugars, 
Cranch  4. 


coffee,  liquors,  lace,  and  diamonds.  The  two  latter 
articles  were  in  very  small  boxes,  and  the  facility 
of  their  concealment  had  tempted  Iftie  British  cap- 
tain to  conceal  some  of  the  boxes;  but  the  fact 
was  discovered,  in  consequence  of  a  quarrel  be- 
tween him  and  another  person,  relative  to  a  divis- 
ion of  the  booty. 

An  action  was  instituted  against  the  captain  for 
the  penalty  imposed  by  the  revenue  law,  on  con- 
cealing these  articles  ox  lace  and  Jewelry,  upon  the 
ground  that  they  were  chargeable  with  duties. 

Mr.  Martin  argued  for  the  defendant,  that  the 
case  was  not  within  any  statute,  that  It  was  not 
an  importation,  withhi  the  revenue  laws,  which  go 
only  to  ordinarv  cases  of  trade,  with  the  ex- 
ception of  the  single  case  of  distress,  provided  for 
by  the  60th  section  of  the  act  He  commented  on 
the  23d,  29th.  30th,  60th,  68th,  and  69  th  sections, 
to  show  that  the  whole  of  the  provisions  of  the  law 
applied  only  to  voluntary  importations;  that  they 
did  not  apply  to  salvage  goods,  which  could  not  be 
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salTorSy  because  they  prevented  the  mate  and 
three  of  the  crew  from  taking  away  part  of  the 
cargo. 

357*]  *But  the  salvors  had  a  right  so  to  do. 
They  were  in  possession  and  had  saved  a  con- 
siderable part  of  the  cargo,  and  were  in  the  act 
of  saving  the  residue;  they  had  a  lien  upon  the 
whole  for  salvage.  There  is  no  evidence  of 
any  embezzlement  by  the  salvors;  that  charge 
is  not  supported.  Nor  is  there  the  least  evi- 
dence that  any  part  of  the  goods  were  con- 
cealed to  evade  payment  of  the  duties. 

2.  The  award  is  conclusive  as  to  the  rate  of 
salvage. 

It  is  immaterial  whether  the  law  of  Delaware 
be  in  force  or  not.  But  Delaware  is  a  sover- 
eign independent  state,  and  has  all  the  rights 
of  sovereignty  not  given  up  to  the  United  States 
by  the  constitution.  The  United  States  ad- 
miralty court  is  bound  by  the  laws  of  Delaware, 
so  far  as  they  are  consistent  with  those  of  the 
United  States.  The  jurisdiction  is  given  to  the 
courts  of  the  United  States  by  the  constitution 
and  laws  of  the  United  States,  but  the  state 
laws  are  rules  of  decision  in  those  courts  in 
cases  where  they  apply. 

It  is  said  the  award  was  not  made  agreeably 
to  the  act,  and  that  the  parties  were  not  bound 
to  submit  to  the  arbitration. 

That  act  is  like  that  which  gives  power  to 
the  commissioners  of  the  cinque  porta  to  decide 
the  question  of  salvage ;  and  if  the  parties  sub- 
mit to  the  jurisdiction,  it  is  fit  they  should  abide 
by  the  award;  although  the  arbitrators  had  no 
jurisdiction  otherwise  than  by  consent.  3  Rob. 
261,  The  American  Hero. 

The  libellants  objected  to  the  amount,  not  to 
the  jurisdiction.  Whether  it  be  an  award  un- 
der the  act  of  Delaware,  or  by  consent  of  par- 
ties, it  is  equally  binding;  and  the  court  cannot 
look  into  the  reasonableness  of  it. 

As  to  the  amoimt  of  salvage,  the  counsel 
cited  1  Rob.  263;  3  Rob.  286,  and  5  Rob.  289, 
The  Jonge   Baetiiian,   where   two-thirds   were 
given  for  salvage,  in  a  case  of  derelict. 
358*1    *Rodney,  ( Attorney  General, )  in  reply. 

There  was  not  much  risk  to  the  owners  of  the 
cargo;  it  was  not  in  great  danger;  and  there 
was  no  danger  in  saving  the  goods.    The  salvors, 


at  most,  can  only  claim  a  compensation  for 
their  time  and  labor.  But  they  are  not  entitled 
to  any  thing.  They  resisted  the  officer  of  the 
ship,  when,  by  the  very  law  of  Delaware,  under 
which  they  pretend  to  have  acted,  they  ought 
to  have  obeyed  his  orders. 

The  goods  were  subject  to  duty,  and  forfei- 
ture. There  is  no  reason  why  goods  having 
¥aid  salvage  should  not  be  liable  to  duties, 
he  decision  of  Judge  Winchester,  in  the  case 
of  The  Blaireau,  is  not  admitted  to  be  law. 
Even  wearing  apparel  would  be  liable,  but  for 
the  exception  in  the  act.  The  exception  proves 
the  general  rule. 

The  British  statute  differs  in  its  language 
from  ours,  and,  therefore,  the  English  authori- 
ties do  not  apply. 

The  misfortune  only  exempts  the  owners  from- 
the  penalties  of  the  act,  but  does  not  exempt 
the  goods  from  forfeiture. 

March  9.  Mabshaix,  Ch,  J,,  delivered  the 
opinion  of  the  court  as  follows: 

In  these  cases  two  questions  are  to  be  decided 
by  the  court. 

1st.  Is  the  cargo  of  the  Favourite,  or  any  part 
of  it,  forfeited  to  the  United  States? 

2d.  Are  Ware  and  others  entitled  to  any,  and 
if  to  any,  to  what  salvage? 

The  first  count  in  the  first  libel  filed  on  the 
part  of  the  United  States  claims  the  brandies, 
wines  and  cordials  therein  mentioned,  in  con- 
sequence of  their  being  found  in  the  possession 
of  certain  persons  therein  named,  unaccom- 
panied *witn  such  marks  and  certifi-  [*359 
cates  as  are  required  by  law,  the  duties  thereon 
not  having  been  paid,  or  secured  to  be  paid. 

The  second  count  claims  them  as  forfeited 
because  they  were  removed,  without  the  consent 
of    the    collector,    before    the    quantity    and 

3uality  of  the  said  wines  and  spirits,  and  the 
uties  thereon,  were  ascertained  according  to 
law;  the  duties  thereon  not  having  been  paid 
or  secured. 

The  third  count  claims  them  because  they 
were  found  concealed,  the  duties  not  having 
been  paid  or  secured  according  to  law. 

The  second  libel  claims  certain  other  goods, 
which  were  parcel  of  the  cargo  of  the  Favourite, 
as  forfeited,  by  being  found  unlawfully  con- 


accompanied  by  the  manifests,  bills  of  lading,  &c., 
required  in  ordinary  coses ;  nor  could  the  oaths 
Imposed  by  law  be  taken  in  the  case  of  salvage.  He 
then  argued  that  no  misconduct  whatever  of  the 
salvors  can  create  a  forfeiture  of  goods  of  which 
they  had  taken  possession  as  salvors,  and  referred 
to  *6  Bac.  Abr.  280,   (GwIU  edit.)   on  the  general 

Suestion,  relying  on  the  cases  th.ere  cited,  and  1  Ld. 
:aym.  388.  501 ;  Reeve's  Law  of  Shipping,  201 ; 
Bunbury,  230 ;  Stat  5  Geo.  I.  c.  11,  s.  13 ;  26  Geo. 
II.  c.  19,  8.  5. 

The  district  attorney  argued  that  the  importa- 
tion meant  a  bringing  in.  That  the  privity  of  own- 
ers was  not  necessary.  Seamen  forfeit  the  ship  by 
running  the  goods,  and  by  the  111th  section  or  the 
revenue  law,  which  provides  for  an  entry  where 
particulars  are  unknown,  salvage  goods  might  be 
entered. 

The  court  decided  that  salvage  goods  were  not 
dutiable;  and  referred  to  the  following  authori- 
ties, in  addition  to  those  mentioned  at  the  bar. 
The  case  of  Dyson  v.  Lord  Villare,  (a  very  strong 
case)  ;  Collect.  Juridica,  70,  80 ;  Strange,  943 ; 
Hardres,  362;  Parker.  212;  Cro.  Elis.  534.  The 
court  relied  on  the  6l8t  and  62d  sections  of  the 
revenue  law  to  show  that  the  duties  were  not  due  on 
Importation,  and  to  bring  the  case  within  Sir  J. 
Harriot's  opinion.  Collect.  Juridica,  88.  Two  deci- 
sions of  Judge  Paca  were  also  referred  to  by  the 
cf>"H- ;  one  of  which  decided  that  prize  goods  were 
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not  operated  upon  by  the  ordinary  revenue  laws; 
and  that  brandy  (brought)  in  as  prize  by  a  French 
privateer,  (before  the  prohibition  to  sell  their  prise 
goods  in  our  ports,)  though  in  vessels  of  less  ca- 
pacity than  allowed  In  the  ordinary  course  of  trade, 
were  not  forfeitable.  The  other,  under  the  statute 
of  the  United  States  which  prohibited  the  exporta- 
tion of  arms,  &c  Judge  Paca  held,  that  the  ex- 
portation of  arms,  &c..  constituting  the  equipment 
of  the  vessel,  was  not  an  exportation  within  the 
statute. 

The  court  (in  the  case  of  The  Blalreau)  intim- 
ated a  strong  opinion  that  importation  Implied  a 
bringing  in  voluntarilv;  and  referred  to  the  de- 
cisions under  the  non-lntercour«e  law  with  France, 
where  It  was  holden  that  commercing  after  an  in- 
voluntary going  into  French  dominions,  was  not  a 
commercing  prohibited  by  law,  and  also  relied 
strongly  on  0*Oallion*8  Case,  1  Hawkins,  c  17, 
s.  83,  upon  the  statute  27  Eliz.  c.  2. 

The  above  contains  the  substance  of  the  argu- 
ments and  opinions,  and  all  the  authorities  referred 
to  in  the  case  of  The  Blalreau.  It  will  afford  ma 
pleasure  if  you  shall  be  able  to  derive  any  assist- 
ance from  them. 

I  am  very  respectfully. 

Tour  obedient  servant, 

J.    WiNCHBSTBB. 


Hon.  Judge  Bedford. 
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eealed,  the  duties  thereon  not  having  been  paid 
or  secured. 

The  facts  of  the  ease  are  these:  The  ship 
Favourite,  belonging  to  Mr.  Peisch,  of  Phila- 
delphia, was  discovered,  about  the  last  of  Octo- 
ber, adrift  in  the  bay  of  Delaware,  with  her 
mast  gone  by  the  board,  and  without  anchors, 
cables  or  rudder,  and  in  danger  of  being  carried 
out  to  sea.  A  company  was  formed  to  save  the 
vessel  and  cargo;  and  with  considerable  labor, 
in  the  course  of  several  days,  the  cargo  was  im- 
laden  and  landed  at  Lewis,  a  small  town  on  the 
bay,  not  a  port  of  delivenr,  where  it  was,  with 
the  approbation  of  the  collector,  left  under  the 
care  and  in  the  custody  of  a  revenue  officer  re- 
siding at  that  place,  who  was  one  of  the  party 
that  had  originally  taken  possession  of  the  ves- 
sel, and  under  whose  direction  the  whole  busi- 
ness had  been  in  a  great  measure  conducted. 
On  the  3d  of  November,  while  the  salvors  were 
unlading  the  vessel  and  landing  the  cargo,  an 
imperfect  entry  was  made  by  the  owners  or 
consignees,  after  which  an  award  was  made 
between  the  owners  and  salvors,  by  which  the 
salvors  were  allowed  one-half  the  cargo.  The 
owners  were  dissatisfied  with  this  award,  and 
refused  to  acquiesce  under  it.  The  collector 
ordered  the  goods,  which  had  been  in  the  cus- 
tody of  a  revenue  officer,  to  be  carried  to  Wil- 
360*1  mJngton  for  the  purpose  of  •ascertain- 
ing the  amount  of  duties.  The  salvors  objected 
to  this,  and  requested  that  the  duties  might  be 
ascertained  at  Lewis,  offering  at  the  same  time 
to  pay  the  duties  on  the  moiety  of  the  cargo 
daimed  by  them  under  the  award.  The  col- 
lector persisting  in  his  determination  to  remove 
the  goods  to  Wilmington,  the  salvors  sued  out 
a  writ  of  replevin  from  the  state  court,  and  by 
force  of  that  writ  took  the  goods  out  of  the  pos- 
session of  the  revenue  officer.  This  act  is  the 
foundation  of  the  forfeiture  alleged  in  the  libels. 

The  forfeiture  said  to  be  occasioned  by  the 
goods  being  found  without  the  marks  and  cer- 
tificates required  by  law,  depends  upon  the  43d 
section  of  the  act  for  collecting  duties,  and  on 
other  sections  of  the  same  act,  which  are  ex- 
planatory of  the  43d  section.  The  particular 
clause  giving  the  forfeiture  is  in  these  words: 
"And  if  any  casks,  chests,  vessels  or  cases,  con- 
taining distilled  spirits,  wines,  or  teas,  which  by 
the  foregoing  provisions  ought  to  be  marked  and 
accompanied  with  certificates,  shall  be  found  in 
possession  of  any  person,  unaccompanied  with 
such  marks  apd  certificates,  it  shall  be  presump- 
tive evidence  that  the  same  are  liable  to  forfeit- 
ure." The  law  then  authorizes  a  seizure,  and 
subjects  such  distilled  spirits,  Ac,  to  forfeiture, 
unless  it  be  proved  at  the  trial  that  they  were 
imported  according  to  law,  and  that  the  duties 
were  paid  or  secured. 

The  objects  of  this  clause  are  those  vessels 
only  which,  "by  the  foregoing  provisions,"  ought 
to  be  marked  and  accompanied  with  certificates. 
To  determine  its  extent,  the  "foregoing  provi- 
sions" must  be  looked  into. 

This  subject  is  first  taken  up  in  the  37th  sec- 
tion of  the  act.  That  section  directs  particular 
and  additional  entries  to  be  made  of  distilled 
Bpirits,  wines  and  teas,  which  provisions  are 
adapted  to  regular  importation,  not  to  those 
articles  when  saved  from  a  wreck. 

The  entry  is  to  be  made  by  the  importer  or 
oonsignee,  and  specifications  are  required  which 
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can  only  be  given  by  the  owner  or  consignee, 
when  in  possession  of  the  papers  relative  to  the 
vessel  and  cargo.  If  a  vessel  oe  "wrecked  ["SGI 
on  the  coast,  the  cargo  must  be  lost,  or  brought 
on  shore  without  the  knowledge  of  the  owner 
or  consignee,  so  as  to  put  it  m  his  power  to 
make  the  entry,  and  the  salvors  are  not  only 
not  the  persons  designated  by  the  law  to  make, 
but  they  will  often  not  possess  the  information 
which  would  enable  them  to  make  it. 

The  act  proceeds  to  require  that  this  entry 
shall  be  transmitted  to  the  surveyor  of  the  port 
where  the  delivery  of  the  cargo  is  to  commence, 
to  whom  also  every  permit  for  unlading  or  land- 
ing any  part  of  the  cargo  must  be  previously 
produced,  who  shall  record  the  same,  and  in- 
dorse thereon  the  word  "inspected,"  the  time 
when,  and  his  own  name.  Goods  landed  previ- 
ous to  these  formalities  are  to  be  forfeited. 

These  regulations  obviously  respect  a  regular 
importation,  where  all  these  prerequisites  to 
landing  may  be  performed;  not  cases  where  a 
landing  must  take  place  without  them.  To  sup- 
pose tnem  applicable  to  salvage  goods,  would 
be  to  suppose  that  the  legislature  designed  to 
prohibit  salvage  entirely,  or  to  forfeit  the  car- 
goes of  all  vessels  which  might  be  wrecked  on 
the  coast. 

The  38th  section  requires  that  all  distilled 
spirits,  wines  and  teas,  shall  be  landed  under 
the  inspection  of  the  surveyor,  or  other  officer 
acting  as  inspector  of  the  revenue  for  the  port, 
and,  therefore,  can  relate  only  to  cases  of  regu- 
lar importation  at  the  port  of  delivery,  where 
the  revenue  officer  may  superintend  the  landing. 
He  is  directed  to  attend  at  all  reasonable  times, 
not  at  all  places. 

The  39tn  section  prescribes  the  duty  of  the 
officer  of  inspection  of  the  port  where  the  spirits, 
&c.  may  be  landed.  He  is  to  ascertain  the  du- 
ties, and  mark  the  casks. 

The  40th  section  directs  the  surveyor,  or  chief 
officer  of  inspection  of  the  port  or  district  in 
which  the  said  spirits,  wines  or  teas  shall  be 
landed,  to  give  the  proprietor,  importer  or  con- 
signee a  general  certificate;  and  the  41st  sec- 
tion directs  him  to  give  a  particular  certificate 
*for  each  vessel,  which  certificate  passes  [*362 
with  the  vessel  to  the  purchaser. 

These  sections  are  connected  with  those  which 
precede  them,  and  relate  to  regular  importa- 
tions, where  the  spirits,  &c.,  are  landed  under 
a  permit  at  a  port  of  delivery,  and  there  is  a 
proprietor,  importer  or  consignee,  or  an  agent 
to  whom  the  certificates  may  be  granted ;  not  to 
spirits,  Ac.,  which  may,  from  the  nature  of 
things,  lawfully  get  into  the  possession  of  indi- 
viduals without  the  knowledge  of  a  revenue  of- 
ficer. 

The  42d  section  only  directs  that  blank  cer- 
tificates shall  he  provided. 

These  are  the  sections  which  precede  that 
which  is  supposed  to  give  the  forfeiture  claimed 
under  this  count  of  the  libel. 

The  first  part  of  the  43d  section  directs  the 
proprietor,  importer  or  consignee,  who  may  re- 
ceive the  said  certificates,  to  deliver  them  with 
the  vessels  to  the  purchaser;  and  then  comes 
the  clause  which  suDjects  to  forfeiture  all  ves- 
sels containing  spirits,  &c.,  which  may  be  found 
unmarked  and  not  accompanied  by  certificates, 
which  by  the  foregoing  provisions  ought  to  be 
marked  and  accompanied  by  certificates. 
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In  the  foreffoin^  provisions  the  legislature,  in 
the  opinion  of  this  court,  did  not  intend  to  com- 
prehend wrecked  goods,  or  goods  found  under 
circumstances  like  those  in  the  Favourite,  where 
the  vessel  was  deserted  by  her  crew,  and  where 
it  might  be  necessary,  for  the  preservation  of 
the  goods,  to  take  them  to  the  nearest  accessible 
part  of  the  coast.  Either  these  spirite  and  wines 
would  have  been  liable  to  forfeiture  if  brought 
to  land  under  the  most  pressing  circumstances, 
where  ineviteble  loss  must  attend  any  delay,  if 
a  revenue  officer  should  not  be  present  to  take 
possession  of  them,  or  the  single  circumstance 
of  their  being  foimd  immarked  and  unaccom- 
panied with  certificates,  is  not  in  iteelf  sufficient 
to  forfeit  them.  The  opinion  of  the  court  that 
it  was  not  the  intention  of  the  legislature  to 
subject  goods,  under  such  circumstances,  to 
363*]  forfeiture,  is  not  formed  exclusively  'on 
the  extreme  severity  of  such  a  regulation.  It 
is  formed  also  on  what  is  deemed  a  fair  con- 
struction of  the  language  of  the  several  sections 
of  the  law,  which  seems  not  adapted  to  cases 
like  the  present. 

The  second  count  in  the  libel  claims  the  goods 
as  forfeited,  because  they  were,  without  the  con- 
sent of  the  proper  officer,  removed  from  the 
place  where  they  were  deposited,  before  the 
amount  of  duties  was  ascertained,  the  duties  at 
that  time  not  being  paid  or  secured. 

Neither  this  count,  nor  the  first,  supposes 
any  forfeiture  to  have  been  incurred  by  the 
landing  of  the  goods,  or  the  unlading  of  the  ves- 
sel. The  spirite  and  wines  are  presumed  to 
have  been  legally  brought  on  shore,  and  it  is  the 
removal  only  which  gives  title  to  the  United 
States.  The  court,  therefore,  is  to  inquire, 
whether  these  goods  were  under  such  circum- 
stances that  a  removal,  such  as  has  taken  place 
in  this  case,  will  produce  a  forfeiture.  This  de- 
pends on  the  51st  section  of  the  law,  in  ex- 
poimding  which  it  becomes  proper  to  notice  the 
60th  also.  This  section  prohibits  the  imlading 
of  any  vessel,  or  the  landing  of  any  goods,  with- 
out a  permit  granted  by  the  proper  officers,  and 
subjecte  the  master  or  other  person  having  the 
0(Hnmand  of  such  vessel,  and  all  those  who  shall 
be  concerned  in  unlading,  removing,  or  storing 
such  goods,  to  heavy  penalties,  and  the  goods 
themselves  to  forfeiture. 

It  was  well  observed  that  the  application  of 
this  section  to  cases  where  the  goods  must  per' 
ish,  if  not  immediately  brought  on  shore,  and 
to  cases  in  which  a  permit  cannot  regularly  be 
granted,  would  be  not  only  to  prohibit,  but  to 
punish  every  attempt  to  save  a  cargo  about  to 
oe  lost  on  the  coast.  This  construction  of  the 
law  could  only  be  made  where  the  words  would 
admit  of  no  other.  But  it  is  unquestionably  a 
correct  legal  principle,  that  a  lorfeiture  can 
only  be  applied  to  those  cases  in  which  the 
means  that  are  prescribed  for  the  prevention  of 
a  forfeiture  may  be  employed.  The  means  pre- 
scribed to  save  the  forfeiture  given  in  the  50th 
section  cannot  be  employed  where  a  vessel  is 
deserted  by  her  crew,  or  cannot  be  brought  into 
port.  The  permit  cannot  be  obtained,  nor  can 
those  steps  which  must  prec^e  the  atteinment 
364*]  *of  a  permit  be  taken.  Upon  just  legal 
construction,  then,  the  landing  of  these  goods 
without  a  permit  did  not  subject  them  to  the 
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forfeiture  of  the  50th  section.  This  aet  is  not 
within  the  law.  The  50th  section  is  calculated 
for  cases  in  which  the  general  requisites  of  the 
law  can  be  complied  with,  not  for  salvage  goods, 
in  cases  where  those  general  requisites  cannot 
be  complied  with. 

The  51st  section  relates  to  the  removal  of 
goods  from  the  wharf  or  place  on  which  th^ 
may  have  been  landed  in  conformity  with  the 
directions  of  the  50th  section.  It  presupposes 
a  permit,  and  that  they  were  landed  under  the 
inspection  of  a  revenue  officer,  in  the  manner 
prescribed  by  the  38th  section. 

It  presupposes  a  case  in  which  the  gauging 
and  marking  may  be  done,  and  the  other  means 
prescribed  for  the  ascertainment  of  the  duties 
and  security  of  the  revenue  may  be  taken,  at 
the  place  of  landing;  not  a  case  in  which  a  land- 
ing must  be  made  without  a  permit,  often  in  the 
absence  of  a  revenue  officer,  and  where  the  goods 
could  not  be  permitted,  without  extreme  peril, 
to  remain  at  the  place  of  landii^  until  these 
measures  should  be  taken. 

The  court  is  also  of  opinion  that  the  re- 
moval for  which  the  act  punishes  the  owner 
with  a  forfeiture  of  the  goods  must  be  made 
with  his  consent  or  connivance,  or  with  that  of 
some  person  employed  or  trusted  by  him. 

If,  by  private  theft,  or  open  robbery,  without 
any  fault  on  his  part,  his  property  should  be  in- 
vaded, while  in  tne  custody  of  the  officer  of  the 
revenue,  the  law  cannot  be  understood  to  punish 
him  with  the  forfeiture  of  that  property.  In 
the  52d  section,  therefore,  to  whicn  the  revenue 
officers  seem  to  have  intended  to  conform,  so  far 
as  the  case  would  admit,  which  directe  them  in 
the  case  of  an  incomplete  entry  to  store  the 
goodB  at  the  risk  and  expense  of  the  owner  or 
consignee,  no  forfeiture  is  annexed  to  their  re- 
moval, unless  the  penalties  of  the  51st  section, 
or  of  the  43d  section,  be  applied  to  the  52d. 

The  court  is  of  opinion  that  those  penalties 
cannot  be  so  applied  in  this  case,  not  only  be- 
cause, from  the  whole  *tenor  of  the  [*365 
laW|  ite  provisions  appear  not  to  be  adapted  to 
goods  saved  from  a  vessel  under  the  circmn- 
stences  in  which  the  Favourite  was  foimd,  but 
because,  also,  the  law  is  not  understood  to  for- 
feit the  property  of  owners  or  consignees,  on 
account  of  the  misconduct  of  mere  strangers, 
over  whom  such  owners  or  consignees  could  have 
no  control. 

It  has  been  urged  on  the  part  of  the  United 
Stetes,  that  although  the  property  of  the  owner 
should  not  be  forfeited,  yet  that  inoiety  which 
is  claimed  by  the  salvors  has  justly  incurred 
the  penalties  of  the  law.  But  if  the  award 
rendered  in  this  case  be  not  binding,  the  salvors 
could  have  only  a  general  claim  for  salvage, 
such  as  a  court  might  allow;  and  if  it  be  bind- 
ing, still  thev  acquired  no  title  to  any  specific 
property.  Tneir  claim  was  in  the  nature  of  a 
general  lien,  and  any  irregular  proceeding  on 
their  part  would  rather  furnish  motives  for  di- 
minishing their  salvage,  if  that  be  not  abso- 
lutely fixed  by  the  award,  than  ground  of 
forfeiture.  The  irregularity,  too,  if  any,  whidi 
has  been  committed  by  them,  being  merely 
an  attempt  to  assert,  in  a  course  of  law,  a 
title  they  supposed  themselves  to  possess,  and 
with  no  view  to  defraud  the  revenue,  this  oonrt 
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would  not  be  inclined  to  put  a  strained  con- 
struction on  the  act  of  Congress,  in  order  to 
ereate  a  forfeiture. 

The  third  count  in  the  first  libel,  and  the 
second  libel,  claim  a  forfeiture  on  the  allefifa- 
tion  that  the  goods  were  concealed.  The  fact 
does  Qot  support  this  allegation.  There  was  no 
eoncealment  in  the  case. 

Taking  all  the  circumstances  into  considera- 
tion, it  IS  the  unanimous  opinion  of  the  court, 
that  no  forfeiture  has  been  incurred,  and  that 
the  libels  filed  on  the  part  of  the  United  States 
were  properly  dismissed. 

The  next  question  to  be  considered  is,  to 
what  amount  of  salvage  are  the  salvors  en- 
titled? That  their  claim  is  good  for  some- 
thing, is  the  opinion  of  all  the  judges;  but  on 
the  amount  to  be  allowed  the  same  unanimity 
does  not  prevail. 

366*]  *For  the  quantum  of  salvage  to  be 
allowed  no  positive  rules  are  fixed.  It  de- 
pends on  the  merit  of  salvors,  in  estimating 
which,  a  variety  of  considerations  have  their 
influence. 

In  the  case  before  the  court,  the  opinion. of 
the  majority  is,  that  the  sentence  of  the  circuit 
court  ought  to  be  affirmed.  This  opinion,  how- 
ever, is  made  up  on  different  grounds.  Two 
of  the  judges  are  of  opinion  that  the  award 
was  fairly  entered  into,  and  although  both  par- 
ties might  be  mistaken  with  respect  to  the  obli- 
ffation  created  by  the  law  of  Delaware,  yet 
&ere  is  no  reason  to  suppose  any  imposition  on 
either  part;  nor  is  there  any  other  ground  on 
which  the  award  can  be  impeached  or  set  aside. 
Two  other  judges,  who  do  not  think  the  award 
obligatory,  view  it  as  the  opinion  of  fair  and 
intelligent  men,  on  the  spot,  of  the  real  merit 
of  the  salvors,  and  connecting  it  with  the  testi- 
timony  in  the  cause,  are  in  favor  of  the  salvage 
which  has  been  awarded,  and  which  has  be^ 
allowed  by  the  sentences  of  the  district  and 
circuit  courts.  Three  judges  are  of  opinion 
that  the  award  is  of  no  validity,  and  ought  to 
have  no  influence.  They  think  the  conduct  of 
the  salvors,  in  taking  the  goods  out  of  the  pos- 
session of  the  revenue  officer,  though  by  legal 
process,  is  improper,  and  that  the  salvage  al- 
lowed is  too  great. 

They  acquiesce,  however,  cheerfully  in  the 
opinion  of  the  majority  of  the  court,  and  ex- 
press their  dissent  from  that  opinion,  solely  for 
the  purpose  of  preventing  this  sentence  from 
having  more  than  its  due  influence  on  future 
eases  of  salvage. 

The  sentence  of  the  circuit  court  ia  affirmed, 
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The  act  of  limitations  of  Georgia  does  not  acquire 
an  entry  Into  lands  within  7  years  after  the  title 
accrued,  unless  there  be  some  adverse  possession  or 
title  to  be  defeated  by  such  entry. 
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TERROR  to  the  circuit  court  for  the  district 
!i  of  Creorgia,  in  an  action  of  ejectment, 
brought  (on  the  16th  of  October,  1804,)  by 
Irvine's  lessee  against  Shearman,  for  a  tract  of 
land  in  Camden  coimty,  in  the  state  of  Grcorgia. 

The  defendant  below  took  a  bill  of  excep- 
tions to  the  refusal  of  the  court  to  nonsuit  the 
plaintiff  on  the  trial,  because  he  had  not  ]^roved 
"an  entry  within  seven  years  after  the  title  of 
the  grantees  accrued,  or  dny  entry  by  either  of 
the  heirs  or  persons  claiming  under  tne  grantees 
within  seven  years  after  their  titles  respective- 
ly accrued." 

The  lessor  of  the  plaintiff  had  produced  in 
evidence  two  grants  from  the  province  of  (Geor- 
gia, in  1766,  to  Alexander  Baillie,  under  whom 
he  claimed  title  by  descent,  and  whose  heir  at 
law  he  had  proved  himself  to  be. 

There  was  no  evidence  of  title,  or  even  of 
adverse  possession,  on  the  part  of  the  defend- 
ant, before  the  bringing  of  the  suit,  other  than 
the  averment  of  ouster  in  the  declaration,  which 
was  laid  on  the  10th  of  September,  1804;  nor 
any  evidence  of  title  out  of  the  lessor  of  the 
plaintiff. 

In  support  of  his  motion  for  a  nonsuit,  the 
defendant  relied  on  the  act  of  limitations  of 
Georgia,  passed  in  the  year  1767,  by  which  it 
enacted,  **That  all  writs  of  formedon  in  de- 
acender,  remainder  and  reverter  of  any  lands, 
&c.,  or  any  other  writ,  suit  or  action  whatso- 
ever, hereafter  to  be  sued  or  brought,  by  occa- 
sion, or  means  of  any  title  heretofore  accrued, 
happened,  or  fallen,  or  which  may  hereafter 
descend,  happen,  or  fall,  shall  be  sued  or  taken 
within  seven  years  next  after  the  passing  of 
this  act,  or  after  the  title  and  cause  of  aSion 
shall  or  *may  descend  or  accrue  to  the  [*368 
same,  and  at  no  time  after  the  said  seven  years. 
And  that  no  person  or  persons  that  now  hath, 
or  have  any  risht  or  title  of  entry  into  any 
lands,  &c,  shall  at  any  time  hereafter  make 
any  entry,  but  within  seven  years  next  after  the 
passing  of  this  act,  or  after  his  or  their  right  or 
title  shall  or  may  descend  or  accrue  to  the 
same,  and  in  default  thereof,  such  persons  so 
not  entering,  and  their  heirs,  shall  be  utterly 
excluded  and  disabled  from  such  entry  after  to 
be  made." 

The  verdict  and  judgment  below  being 
against  the  defendant,  he  sued  out  his  writ  of 
error. 

There  being  no  appearance  in  this  court  for 
the  plaintiff  in  error. 

P.  B.  Key,  for  the  defendant  in  error,  opened 
the  record,  and  prayed  an  affirmance  of  the 
judgment. 

1.  Because,  from  the  facts  disclosed,  after 
the  descent  had  been  cast  nearly  thirty  years, 
and  no  adverse  possession  at  any  time  proved, 
the  jury  had  a  right  to  presume  and  find  an 
actual  entry  within  seven  years;  if  such  actual 
entry  was  necessary. 

2.  Because,  in  this  case,  on  the  facts  dis- 
closed, no  entry  was  necessary.  Two  things  only 
must  concur  to  complete  a  title.  Possession, 
and  the  right  of  proijerty.  The  right  of  prop- 
erty is  proved  to  be  in  the  plaintiff  as  heir  of 
the  patentee;  and  possession  by  operation  of 
law  accompanies  the  title,  imless  the  contrary 
is  shown ;  and  until  it  is  shown. 

If  possession  is  taken  by  a  wrongdoer,  and 
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severed  from  the  title,  (of  which  there  is  no  | 
<»vidence  in  this  case,)  then  such  naked  posses- 
sion, so  acquired,  may  be  defeated,  either  by 
entry  of  the  owner,  which  is  an  act  in  paisj 
revesting  the  possession,  and  again  uniting  it 
with  the  right;  or  by  ejectment,  which  is  an 
act  of  law,  to  recover  the  possession  with  dam- 
ages, &c. 

If  a  wrongdoer,  after  taking  possession,  dies 
in  possession,  and  a  descent  is  cast,  this,  itnder 
369*]  some  circumstances,  'changes  the  title 
to  a  right  of  entry,  or  rather  makes  an  actual 
entry  necessary  to  give  effect  to  the  title.  There 
are  many  cases  in  which  actual  entry  is  neces- 
sary to  reunite  the  title  with  the  possession,  and 
for  these  cases  the  law  of  Georgia  was  made. 
But  it  cannot  apply  to  a  case  where  the  title 
and  the  possession  nave  not  been  separated. 

That  law  requires  two  things : 

Ist.  When  the  right  is  changed  to  a  mere 
right  of  entry,  or  where  an  entry  is  indispensa- 
ble to  complete  the  title,  then  such  entry  must 
be  within  seven  years  from  the  accruing  of 
such  right  of  entry.  But  this  does  not  apply 
to  the  case  on  the  record.  No  disseizin,  discon- 
tinuance, dissent,  or  adverse  possession  existed 
to  make  an  actual  entry  necessary  on  the  part 
of  the  plaintiff.  The  title  and  the  possession 
were  both  in  him. 

2d.  The  statute  gives  remedy  by  ejectment 
within  seven  years  after  the  cause  of  action 
accrued.  In  this  case  no  cause  of  action  accrued 
till  the  lOth  of  Septembei*,  1804,  when  the 
plaintiff's  possession  was  disturbed.  So  long 
as  it  remained  undisturbed  he  could  not  bring 
suit. 

Mabshall,  Oh,  J,  The  error  alleged  is 
founded  on  a  construction  of  the  act  of  Geor- 
gia, which  this  court  thinks  is  totally  inadmis- 
sible. How  such  an  opinion  could  have  been 
entertained  is  unaccountable.  There  is  no 
foundation  for  it. 

Judgment  afprmedf  toith  0O8t9, 


870»1 


•MORGAN 
CALLENDER. 


/ 


An  appeal  lies  from  the  district  court  of  the 
United  States,  for  the  territory  of  Orleans,  to  this 
eonrt. 

APPEAL    from    the    district    court    of    the 
United  States  for  the  territory  of  Oriels, 
in  a  suit  in  equity. 

That  court  was  established  by  the  act  of  Con-* 
gress,  of  26th  March,  1804,  vol.  7,  p.  117,  s.  8, 
and  has  a  jurisdiction  similar  to  that  given  to 
the  district  court  of  the  United  States  for  the 
District  of  Kentucky. 

This  court  was  of  opinion  that  an  appeal 
lies  from  that  court  to  this:  but  that  in  this 
case,  the  court  below  had  not  jurisdiction,  be- 
cause it  did  not  appear  that  the  parties  were 
citizens  of  different  states,  nor  aliens,  Ac,  so  as 
to  give  them  a  right  to  litigate  in  the  courts  of 
the  United  SUtea. 
650 


ALEXANDER 

v. 

THE  BALTIMORE  INSURANCE  COMPANY. 

A  policy  upon  a  ship  is  an  Insurance  of  the  ship 
for  the  voyage,  not  an  insurance  od  the  ship  and 
the  voyage.  The  underwriters  undertake  for  the 
abilllv  of  the  ship  to  perform  the  voyage,  not  that 
she  snail  perform  it  at  all  events. 

The  loss  of  the  voyage  as  to  the  cargo  is  not  a 
loss  of  the  voyage  as  to  the  ship. 

If  at  th#»  time  of  the  offer  to  abandon,  the  ship  be 
in  possession  of  the  master,  in  good  condition,  and 
at  full  libertv  to  proceed  on  the  voyage,  the  loss  of 
the  cargo  will  not  authorize  the  owner  o'  the  vessel 
to  recover  as  for  a  total  loss  of  the  vesseL 

ERROR  to  the  circuit  court  for  the  district  of 
Maryland. 

The  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  stated  the  material  facts,  found  by 
the  special  verdict,  to  be  as  follows,  viz.: 

This  action  was  brought  against  the  under- 
writers to  recover  the  amount  of  a  policy  insur- 
ing the  ship  John  and  Henry,  from  Charleston 
to  Port  Republican,  or  one  other  port  in  the 
Bite  of  Leogane.  On  the  2d  of  October,  1803, 
the  John  and  Henry,  while  prosecuting  her 
voyage,  was  seized  by  a  French  privateer,  and 
carried  into  the  port  of  Mole  St.  Nicholas, 
where  the  cargo  *was  taken  by  M.  de  [*371 
Noailles,  the  French  commandant,  for  the  use 
of  the  garrison.  On  the  same  day  the  master 
of  the  vessel  received  a  written  engagement 
from  M.  de  Noailles  to  pay  for  the  cargo  in 
coffee,  after  which  the  vessel  was  unladen. 
The  captain  remained  at  the  Mole  in  expecta- 
tion of  receiving  payment,  until  the  29th  of 
October,  when  he  sailed  in  the  John  and  Henry 
for  Cape  Francois,  with  an  order  on  that  place 
for  pajTuent  in  coffee.  On  the  4th  of  Novem- 
ber she  was  seized  by  a  British  squadron  then 
blockading  Cape  Francois,  and  condemned  as 
prize.  Cape  Francois,  is  not  in  the  route  to 
Port  Republican,  nor  to  any  port  in  the  Bite  of 
Leogane;  nor  in  the  route  to  return  from  Mole 
St.  Nicholas  to  the  United  States.  The  aban- 
donment was  made  in  December,  on  account 
of  the  capture  by  the  French  privateer.  The 
declaration  claims  the  amount  of  the  policy  in 
consequence  of  that  capture.  The  judgment 
of  the  court  below  was  for  the  defendant. 

The  only  question  decided  by  this  court  was, 
whether  the  plaintiff  had  a  right  to  abandon 
and  recover  as  for  a  total  loss. 

Harper,  for  the  plaintiff. 

It  was  settled  by  this  court  in  Rhinelander'^ 
CcLse,  at  the  last  term,  {ante^  p.  29,)  that  a  loss 
by  capture  is  a  total  loss,  unless  the  restoration 
be  complete  and  without  encumbrance.  It 
must  be  a  restoration  of  the  vessel  in  safety. 
There  is  a  physical  and  a  legal  safety.  A  ves- 
sel may  be  restored  in  good  order,  and  in  safety, 
but  under  such  circumstances  that  the  party 
can  make  no  use  of  her.  It  may  be  in  a  block- 
aded port,  or  in  a  place  where  mariners  cannot 
be  obtained  to  navigate  the  vessel;  or  where 
the  party  has  no  funds  to  provide  a  cargo,  &c 
In  these  cases  he  loses  the  beneficial  use  of  his 

Eroperty,  as  much  as  if  it  were  actually  with- 
olden  from  him  by  force. 
If  the  ship  or  the  voyage  be  lost,  it  is  a  total 
loss  within  the  policy.    Here  the  voyage  was 
completely  broken  up;  the  object  of  the  voy- 
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age»  the  speculation,  was  destroyed.  The  res- 
toration ought  to  be  a  restoration  of  the  voy- 
age, a  reinstatement  of  the  enterprise,  or  it  is 
372*]  not  *a  restoration  which  will  prevent 
the  loss  from  being  total. 

In  Cazalet  v.  8t.  Barhe,  I  T.  R.  191,  Judge 
BuIIer  says,  "If  either  the  ship  or  the  voyage  be 
lost,  that  is  a  total  loss." 

So  in  Mitchell  v,  Edie,  1  T.  R.  615,  he  says, 
••A  total  loss  is  of  two  sorts,  one,  where  in  fact 
the  whole  of  the  property  perishes;  the  other, 
where  the  property  exists,  but  the  voyage  is 
lost,  or  the  expense  of  pursuing  it  exceeds  the 
benefit  arising  from  it." 

So  in  Oos8  V.  Withers,  2  Burr.  696,  Lord 
Mansfield  said,  "The  disability  to  pursue  the 
voyage  still  continued.  The  roaster  and  mari- 
ners were  prisoners.  The  charter  party  was 
dissolved.  The  freight  was  lost."  These  he 
gives  as  reasons  why  it  continued  a  total  loss 
of  the  ship,  notwithstanding  the  restoration. 

So  in  Hamilton  v.  Mendez,  2  Burr.  1209,  he 
says,  "It  does  not  necessarily  follow  that  be- 
cause there  is  a  recapture,  therefore  the  loss 
ceases  to  be  total.  If  the  voyage  is  absolutely 
lost,  or  not  worth  pursuing;  if  the  salvage  is 
very  high;  if  further  expense  is  necessary;  if 
the  insurer  will  not  engage,  in  all  events,  to 
bear  that  expense,  though  it  should  exceed  the 
value  or  fail  of  success;  under  these,  and  many 
other  like  circumstances,  the  insured  may  dis- 
entangle himself,  and  abandon,  notwithstanding 
there  has  been  a  recapture.*' 

So  in  Miles  v.  Fletcher,  Doug.  233,  he  says, 
**The  voyage  was  abandoned,  the  cargo  sold, 
and  the  ship  left  to  be  sold."  **There  was  no 
crew  belonging  to  her,  and  she  had  no  cargo." 
These  are  reasons  given  by  him  why  the  loss  of 
the  ship  was  total. 

The  same  doctrine  is  supported  by  the  cases 
of  The  Sarah  Oalley,  Storey  v.  Brown,  Trin. 
18,  19  Geo.  II.  anno  1746,  B.  R.  Weskett,  416; 
The  Anna'Hanhury  v.  King,  Mich.  19  Geo.  II. 
1746,  B.  R.  Weskett,  417;  And  the  Dispatch 
Oalley,  Whitehead  v.  Bance,  Mich.  23  Geo.  II. 
1749,  B.  R.  Weskett,  417;  Kulen  Kemp  v. 
Vigne,  1  T.  R.  310;  Rotch  v.  Edie,  6  T.  R.  413, 
373»]  ♦424,  425,  Millar,  284,  and  Wheeler  v. 
Vale  jo,  Gowper,  147;  Schmidt  v.  United  Ins. 
€o.  1  Johns.  Rep.  249 ;  and  Ooold  v.  Shaw,  Lex 
Merc.  Americana,  295. 

Martin,  contra. 

The  loss  of  the  cargo  has  nothing  to  do  with 
the  question  of  the  loss  of  the  ship.  This  pol- 
icy is  merely  on  the  ship  for  the  voyage.  She 
might  have  proceeded  and  completed  the  voyage 
insured.  The  loss  of  the  voyage  as  to  the  cargo 
is  not  a  loss  of  the  voyage  as  to  the  ship.  This 
is  not  an  insurance  upon  the  freight.  That 
was  insured  by  another  policy.  It  is  merely  a 
policy  upon  the  bulk  of  the  ship. 

March  11.  Mabshall,  Ch,  J.,  after  stating 
the  facts  of  the  case,  delivered  the  opinion  of 
the  court,  as  follows,  viz.: 

It  has  been  decided  in  this  court,  that  during 
the  existence  of  such  a  detention  as  amounts  to 
jk  technical  total  loss,  the  assured  may  abandon ; 
but  it  has  also  been  decided  that  the  state  of 
the  fact  must  concur  with  the  state  of  informa- 
tion to  make  this  abandonment  effectual.  The 
technical  total  loss,  therefore,  occasioned  by 
the  capture  and  deKntion  at  Mole  St.  Nicholas, 
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must  have  existed  in  point  of  fact  in  December, 
when  this  abandonment  was  tendered,  or  the 
plaintiff  cannot  succeed  in  this  action. 

Previous  to  that  time  the  vessel  had  been 
restored  to  the  captain ;  all  actual  restraint  had 
been  taken  off;  and  it  does  not  appear  that  her 
ability  to  prosecute  her  voyage  was  in  any  de- 
gree impaired.  But  her  cargo  had  been  taken 
by  Monsieur  de  Noailles,  the  commandant  at 
Mole  St.  Nicholas,  and  had  not  been  paid  for. 
The  restoration  of  the  vessel,  without  the  cargo, 
is  said  not  to  terminate  the  technical  total  loss 
of  the  vessel. 

The  policy  is  upon  the  vessel  alone,  and  con- 
tains no  allusion  to  the  cargo.  Had  she  sailed 
in  ballast,  that  circumstance  would  not  have 
affected  the  policy.  The  *underwriters  [•374 
insure  against  the  loss  or  any  damage  to  the 
vessel,  not  against  the  loss  or  any  damage  to 
the  cargo.  They  insure  her  ability  to  perform 
her  voyage,  not  that  she  shall  perform  it. 

If,  in  such  a  case,  a  partial  damage  had  been 
sustained  by  the  cargo,  no  person  would  have 
considered  the  underwriters  as  liable  for  that 
partial  damage;  why,  then,  are  they  responsi- 
ble for  the  total  destruction  of  the  cargo?  It 
is  said  that  by  taking  out  the  cargo  the  voyage 
is  broken  up.  But  the  voyage  of  the  vessel  is 
not  broken  up;  nor  is  the  mercantile  adventure 
destroyed  from  any  default  in  the  vessel.  By 
this  construction  the  underwriter  of  the  vessel, 
who  undertakes  for  the  vessel  only,  is  connected 
with  the  cargo,  and  made  to  undertake  that  the 
cargo  shall  reach  the  port  of  destination  in  a 
condition  to  answer  the  purposes  of  the  assured. 
Yet  of  the  cargo  he  knows  nothing,  nor  does  he 
make  any  inquiry  respecting  it. 

If  it  be  true  that  the  technical  total  loss  was 
not  terminated  until  the  cargo  was  paid  for,  be- 
cause the  voyage  was  broken  up,  tnen  the  un- 
derwriters would  have  been  compellable  to  pay 
the  amount  of  the  policy,  although  the  vessel 
had  returned  in  safety  to  the  United  States.  To 
prosecute  the  voyage,  it  is  said,  had  become 
useless,  and,  therefore,  the  engagement  of  the 
underwriters  was  forfeited,  although  this  state 
of  things  was  not  produced  by  any  fault  of  the 
vessel.  If  this  be  true,  it  would  not  be  less 
true  if,  instead  of  proceeding  to  Cape  Francois, 
the  Henry  and  Jonn  had  returned  from  Mole 
St.  Nicholas  to  the  port  of  Charleston.  The 
contract,  then,  instead  of  being  an  insurance 
on  the  ability  of  the  ship  to  perform  her  voy- 
age, an  insurance  against  the  loss  of  the  ship 
upon  the  voyage,  would  be  a  contract  to  pur- 
chase the  vessel  at  the  sum  mentioned  in  the 
policy,  if  circumstances,  not  produced  by  any 
fault  or  disabilitv  in  the  vessel,  should  induce 
the  captain  or  the  assured  to  discontinue  the 
voyage  after  it  had  been  imdertaken. 

This  is  termed  pushing  a  principle  to  an  ab- 
surdity, and,  therefore,  no  test  of  the  truth  of 
the  principle.  But  if  it  be  a  case  which  would 
occur  as  frequently  as  that  which  has  occurred, 
and  if  the  result  which  has  been  *stated  [*375 
flows  inevitably  from  the  principle  insisted  on, 
the  case  supposed  merely  presents  that  princi- 
ple in  its  true  point  of  view,  deprived  of  the  ad- 
vantages it  derives  from  its  being  adapted  to 
the  particular  and  single  case  under  argument. 
Either  the  technical  total  loss  of  the  ship  did  or 
did  not  terminate  when  she  was  restored  to  the 
master   uninjured,   and  as   capable  of   prose- 
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euting  her  voyage  as  when  she  sailed  from  the 
port  of  Charleston.  If  it  was  then  terminated, 
this  action  cannot  be  sustained.  If  it  was  not 
then  terminated,  on  what  circumstance  did  its 
continuance  depend?  At  one  time  it  is  said  to 
depend  on  the  ability  or  inability  of  the  owner 
to  employ  her  to  advantage.  But  this  position 
requires  a  very  slight  examination  to  be  dis- 
carded entirely.  So  far  as  respected  the  vessel 
herself,  and  her  crew,  she  was  as  capable  of  be- 
ing employed  to  advantage  as  she  had  ever 
been.  Only  the  funds  were  wanted  to  enable 
her  to  purchase  a  return  car^  on  the  spot,  or 
to  proceed  to  her  port  of  destination,  ana  there 
purchase  one.  Or  she  might  have  returned  im- 
mediately to  the  United  States,  and  if  any  di- 
rect loss  to  the  vessel  was  sustained,  by  being 
turned  out  of  her  way,  that,  after  restoration, 
would  be  a  partial  not  a  total  loss.  Besides, 
what  dictum  in  the  books  will  authorize  this 
position?  And  what  rule  is  afforded  to  ascer- 
tain the  degree  of  inconvenience  which,  when 
in  point  of  fact  the  vessel  is  in  safety,  in  full 
possession  of  the  master,  and  capable  of  prose- 
cuting her  voyage,  shall  warrant  an  abandon- 
ment? 

No  total  loss  of  the  vessel,  then,  existed  after 
her  restoration,  so'  far  as  that  total  loss  depend- 
ed on  the  incapacity  of  the  owner  to  employ 
his  vessel  to  advantage.  If  the  ^tal  loss  con- 
tinued after  the  restoration,  that  continuance 
was  produced  singly  by  the  non-payment  for 
the  cargo,  which  is  said  to  have  broken  up  the 
voyage.  If,  then,  the  vessel  had  returned  to  a 
port  in  the  United  States,  the  voyage  would 
still  have  been  broken  up,  and  the  ri^ht  to 
abandon  would  have  been  the  same  as  it  was 
while  she  was  on  the  ocean,  in  full  possession 
of  her  captain. 

376*]  ^But  it  is  apparent  that  the  captain 
had  terminated  the  voyage  on  which  the  vessel 
was  insured.  Had  his  contract  with  De 
Noailles  been  complied  with  at  Mole  St.  Nich- 
olas, or  at  Cape  Francois,  he  would  not  have 
proceeded  to  the  Bite  of  Leogane.  Had  it  not 
been  complied  with,  he  would  have  had  no  more 
inducement  to  go  to  a  port  in  the  Bite  of  Leo- 
gane from  Cape  Francois,  than  from  Mole  St. 
Nicholas.  The  voyage  to  Port  Republican,  then, 
which  was  the  voyage  insured,  was  completely 
terminated  at  Mole  St.  Nicholas ;  the  voyage  to 
Gape  Francois,  in  making  which  she  was  cap- 
tured was  a  new  voyage  undertaken,  not  for 
the  benefit  of  the  underwriters  of  the  vessel, 
but  for  the  benefit  of  the  owners  and  under- 
writers of  the  cargo.  Consequently,  so  far  as 
respects  the  underwriters  of  the  vessel,  who  in- 
sured only  the  voyage  to  the  Bite  of  Leogane, 
the  capture  at  Cape  Francois  is  an  immaterial 
circumstance,  and  the  technical  total  loss  pro- 
duced by  carrying  the  vessel  into  Mole  St. 
Nicholas,  was  either  terminated  when  she  was 
restored  without  her  cargo,  or  would  have  con- 
tinued had  she  returned  to  an  American  port 
without  her  cargo. 

Upon  principle,  then,  independent  of  author- 
ity, it  is  very  clear  that  the  underwriter  of  the 
vessel  does  not  undertake  for  the  cargo,  but 
engages  only  for  the  ability  of  the  vessel  to  per- 
form her  voyage,  and  to  bear  any  damage 
which  the  vessd  may  sustain  in  making  that 
voyage. 

But  it  is  contended  that  adjudged  cases  have 
settled  this  question  otherwise. 
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The  case  has  frequently  occurred,  and  a  di- 
rect decision  might  be  expected  on  it,  if  a  con- 
struction so  foreign  from  the  contract  had 
really  been  made.  It  often  happens  that  the 
cargo  of  a  neutral  vessel  is  condemned  as  enemy 
property,  and  the  vessel  itself  is  discharge 

Not  an  instance  is  recollected  in  which  the 
right  to  abandon  in  such  a  case,  after  the  vessel 
was  restored,  has  been  claimed.  Tet,  if  the 
loss  of  the  cargo  amounted  to  a  destruction  of 
the  voyage,  so  far  as  respected  the  vessel,  and 
thereby  created  a  total  loss  of  the  vessel  her- 
self, *notwithstandinff  her  restoration  to  [*377 
the  captain  uninjured,  and  in  a  full  capacity  to 
prosecute  her  voyage,  such  claims  would  be  fre- 
quently asserted,  and  vessels  would  be  valued 
high  in  the  policy,  for  the  purpose  of  selling 
them  on  a  contingency  whicn  so  often  occurs. 
It  would  be  strange,  mdeed,  to  admit,  that  if 
this  cargo  had  been  condemned  in  Mole  St 
Nicholas,  and  ^he  vessel  had  been  liberated, 
the  right  to  abandon  would  not  have  been  pro- 
duced by  the  loss  of  the  careo,  and  yet  to  con- 
tend that  non-payment  for  the  cargo  does  pro- 
duce that  right. 

In  recurring  to  precedent,  no  direct  decision 
by  a  court  on  the  point,  no  direct  affirmance  of 
the  principle  has  been  adduced ;  but  the  counsel 
for  the  plaintiff  relies  on  general  dicta  in  the 
books  which  are  used  in  reference  to  other  prin- 
ciples. Thus,  in  1  Term  Rep.  191,  Judge  Buller 
says,  "It  is  an  assurance  on  the  ship  for  the 
voyage.  If  either  the  ship  or  the  voyage  be 
lost,  it  is  a  total  loss." 

In  that  case,  the  counsel  for  the  plaintiff  con- 
tended that  the  insurance  was  on  uie  ship,  and 
on  the  voyaffe,  and  insisted,  that  as  the  vessel 
returned  unfit  for  use,  it  was  a  total  loss.  The 
counsel  for  the  defendants  was  stopped,  and 
Judge  Buller  said,  "Allowing  total  loss  to  be  a 
technical  expression,  the  manner  in  which  the 
plaintiff's  counsel  have  stated  it  is  rather  too 
broad."  Why  too  broad?  Judge  Buller  an- 
swers, "It  has  been  said  that  the  insurance 
must  be  taken  to  be  on  the  ship  as  well  as  on 
the  voyage,  but  the  true  way  of  considering  it 
is  this;  it  is  an  insurance  on  the  ship  for  the 
voyage.  If  either  the  ship  or  the  voyage  be 
lost,  that  is  a  total  loss." 

In  what  consists  the  difference  between  an 
insurance  on  the  ship  and  the  voyage,  which  is 
laying  down  the  principle  too  broad,  and  an  in- 
surance on  the  ship  for  the  voyage,  which  is 
the  true  way  of  considering  it?  If  the  destruc- 
tion of  the  voyage  by  the  Toss  of  the  cargo  is  a 
loss  of  the  ship,  then  it  is  an  insurance  on  the 
ship  and  the  voyage.  But  this,  according  to 
Judge  Buller,  is  not  the  true  principle.  The 
true  principle  is,  that  "  it  is  an  insurance  on 
the  ship  for  the  voyage,"  *that  is,  that  [*378 
the  voyage  shall  not  be  destroyed  by  the  fault 
of  the  ship,  or,  in  other  wordis,  that  the  ship 
shall  be  capable  of  making  her  voyage.  And 
when  he  says  that  if  either  be  lost  it  is  a  total 
loss,  he  must  be  understood  to  mean,  if  the 
voyage  be  lost  by  the  happening  to  the  ship  of 
any  of  the  perils  insured  against.  To  under- 
stand Judge  Buller  otherwise,  would  be  to 
make  him  inconsistent  with  himself;  to  illus- 
trate a  proposition  by  cases  incompatible  with 
that  proposition;  and  to  support  a  distinction 
by  cases  which  confoimd  the  principles  intended 
to  be  distinguished  from  each  other.     But  these 

Cranch  4. 


IS08 


AUCXANDEB  V.   ThE  BaLTIMOBE  InSUBAI7GE  Co. 


378 


expressions  are  used  in  a  case  in  which  the 
whole  contest  respected  the  damage  actually 
sustained  by  the  ship  insured,  and  must  be 
understood  in  reference  to  such  a  case. 

So  in  1  Term  Rep.  616,  Mitchell  v,  Edie, 
Buller,  J.,  says,  "A  total  loss  is  of  two  sorts. 
One  where  in  fact  the  whole  of  the  property 
perishes;'*  (t^t  is,  the  property  insured;)  "the 
other  where  the  property  exists,  but  the  voyage 
is  lost,  or  the  expense  of  pursuing  it  exceeds 
the  benefit  arising  from  it." 

This  was  a  case  in  which  the  cargo,  which 
was  the  thing  insured,  was,  by  one  of  the  perils 
insured  against,  prevented  from  reaching  its 
destined  port,  and  was  greatly  damaged.  The 
expressions  must  be  explained  by  the  case,  for 
the  case  itself  is  in  view  when  the  expressions 
are  used. 

A  dictum  of  Judge  Buller,  in  1  Term  Rep. 
310,  is  more  applicable  to  this  case  than  either 
of  those  before  quoted.  He  says,  "If  the  ship 
had  arrived,  and  the  goods  had  been  lost,  the 
assured  could  not  have  recovered."  That  was 
an  insurance  on  the  arrival  of  the  ship.  It  is 
said  that  dictum  was  foimded  on  its  being  a 
wagering  policy;  but  it  appears  to  be  a  con- 
struction of  the  terms  of  the  policy.  He  pro- 
ceeds to  say,  that  "in  policies  on  interest,  if 
the  voyage  be  lost,  it  is  not  necessary  to  pro- 
ceed on  with  the  hulk  of  the  ship."  But  to 
what  case  does  this  apply?  To  an  insurance 
on  goods  or  on  the  ship  ?  To  a  loss  of  the  voy- 
age by  default  of  the  thing  insured  and  aban- 
doned, or  by  default  of  the  thing  not  insured? 
The  dictum  is  too  vague  and  too  unsatisfactory 
379*]  to  form  the  basis  of  a  great  *legal  prin- 
ciple of  infinite  importance  in  commercial 
transactions.  If  that  case  be  read  throughout, 
dicta  may  be  found  interspersed  through  it 
which  militate  against  the  doctrine  this  single 
sentence  is  supposed  to  support. 

In  the  case  of  Ooaa  v.  Withers,  there  were 
two  policies,  one  on  the  ship  and  the  other  on 
the  cargo.  The  language  of  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court  with  respect 
to  the  ship,  does  not  even  insinuate  the  idea 
that  any  damage  sustained  by  the  cargo  would 
•    have  affected  the  policy  on  the  ship. 

In  deciding  on  the  claim  for  the  cargo,  his 
language  is  to  be  considered  with  reference  to 
the  case  itself.  It  does  not  appear  whether,  in 
the  passage  quoted  from  Le  Ouidon,  the  author 
of  that  work  was  treating  of  an  abandonment 
as  to  the  ship  or  cargo,  or  both.  Nor  does  it 
in  any  degree  tend  U>  establish  the  principle 
contended  for,  that  after  stating  the  actual  total 
loss  of  the  goods.  Lord  Mansfield  mentions,  as 
an  additional  circumstance,  showing  the  com- 
plete destruction  of  the  voyage,  that  the  ship 
was  lost  also. 

In  the  case  of  Hamilton  v,  MendeZj  neither 
the  ship  nor  cargo  was  lost.  Lord  Mansfield 
puts  cases  in  which  there  might  be  a  total 
loss,  but  those  cases  are  not  suited  with  such 
precision  as  to  throw  any  light  on  the  present 
question.  He  says  it  does  not  absolutely  follow 
that,  because  there  is  a  recapture,  the  loss 
ceases  to  be  total.  "If  the  voyage  is  absolutely 
lost,  or  not  worth  pursuing,"  and  in  many  other 
instances,  the  owner  may  disentangle  himself, 
and  abandon  notwildistanding  there  has  been  a 
recapture. 

It  is  extremely  dangerous  to  take  general 
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dicta  upon  supposed  cases  not  considered  in  all 
their  bearings,  and  at  best  inexplidtly  stated, 
as  establishing  important  law  principles.  Let 
the  dictum  in  the  present  case  be  examined. 
Suppose  the  ship  and  cargo  to  be  owned  by 
different  persons,  and  insured  by  different  vm- 
derwriters.  If  the  voyage  be  lost  by  the  infirm- 
ity of  the  ship,  the  abandonment  might  un- 
questionably be  made.  If  the  goods  be  dam- 
aged or  injured,  so  as  to  occasion  a  technical 
*total  loss,  so  as  to  render  the  voyage  [*380 
not  worth  pursuing,  the  owner  of  the  cargo  may 
abandon;  but  now  does  this  render  the  voyage 
not  worth  pursuing  by  the  owner  of  the  vessel? 
The  value  of  the  cargo  does  not  affect  him,  or 
injure  the  vessel.  With  respect  to  him,  the  voy- 
age is  not  destroyed.  These  dicta  of  Lord 
Mansfield  are  uttered  in  terms  which  demon- 
strate, that  no  case  like  the  present  was  in  his 
view  at  the  time,  and  they  are  not  adapted  to 
such  a  case. 

The  cases  from  Weskett  are  upon  a  peculiar 
kind  of  policy.  They  are  in  the  nature  of  wager 
policies,  and  the  nature  of  the  undertaking  is 
said  to  be,  that  the  ship  shall  perform  her  voy- 
age in  a  reasonable  time.  "In  these  two  last 
kinds  of  policies,"  says  Weskett,  "valued  free 
from  average"  and  "interest  or  no  interest,  it 
is  manifest  that  the  performance  of  the  voyage 
or  adventure  in  a  reasonable  time  and  manner, 
and  not  the  bare  existence  of  the  ship  and 
cargo,  is  the  object  of  the  insurance."  This 
remark  applies  only  to  policies  of  the  particular 
specified  description;  and  even  with  respect  to 
tnem  it  would  not  appear  that  the  fate  of  the 
ship  depended  on  that  of  the  cargo.  In  illustra- 
tion of  this  principle  he  states  the  case  of  The 
Ludlow  Castle  insured  from  Jamaica  to  Eng- 
land. She  was  compelled  by  one  of  the  perns 
insured  against,  to  put  into  Antigua,  where  she 
was  stopped  from  proceeding  on  her  voyage, 
and  her  cargo  was  sent  to  England  in  another 
vessel.  At  the  time  of  the  abandonment,  and 
even  at  the  time  of  the  trial,  the  vessel  had  not 
arrived  in  England,  and  was  not  restored  to  the 
owner.  In  this  case  the  voyage  was  lost  by  the 
inability  of  the  vessel  to  prosecute  it. 

The  case  of  The  Sarah  Oalley  bears  a  much 
stronger  resemblance  to  that  under  considera- 
tion, but  is  not  so  fully  stated  as  to  give  the 
court  all  Its  circumstances.  It  does  not  pre- 
cisely appear  what  damage  was  sustaincKl  by  the 
seizure  at  Gibraltar,  nor  what  effect  that  loss 
might  have  on  the  jury.  Nor  are  we  informed 
at  what  time  and  for  what  cause  the  abandon- 
ment was  made. 

But  the  great  objection  to  that  case  is,  that 
it  was  the  verdict  of  the  jury,  not  the  solenm 
decision  of  a  court,  *which  verdict  was  [*381 
rendered  at  a  time  when  the  law  of  insurance 
was  not  settled,  and  most  probably  on  a  point 
which  has  since  been  overruled  in  England  and 
in  this  coimtry.  The  loss  of  the  ship  on  a  voy- 
age from  Gibraltar  to  Dunkirk  could  not  be  the 
fact  on  which  the  plaintiff  recovered,  because 
that  was  a  voyage  not  within  the  policy.  The 
seizure  at  Gibraltar  was  t^e  fact  on  which  the 
jury  founded  their  verdict.  The  defendant  con- 
tended that  this  total  loss  was  terminated  by 
the  restoration  of  the  ship;  "yet  as  the  taking 
at  Gibraltar  was  a  taking  whereby  the  return 
voyage  was  prevented,  a  special  jury  gave  the 
plaintiff  a  verdict  for  a  total  loss.''    The  ver- 
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diet,  then,  is  found  not  on  the  subsecjuent  actual 
loss  of  the  vessel,  but  on  the  technical  loss  oc- 
casioned by  the  seizure.  This  verdict  was  ren- 
dered in  the  reign  of  George  II.  At  that  time 
it  was  doubtful  whether  a  technical  total  loss 
occasioned  by  capture  did  not  vest  in  the  as- 
sured a  right  to  abandon,  which  right  was  not 
devested  by  restoration.  In  the  case  of  Hamil- 
ton V,  Meitdez,  which  came  on  afterwards,  this 
point  was  perseveringly  maintained  at  the  bar, 
and  settled  by  the  court.  Had  the  case  of 
The  ^arah  Oalley  been  decided  after  the  case 
of  Hamilton  v,  Mendez,  a  different  verdict  muai 
have  been  Tendered.  But  this  decision  was 
given  exclusively  on  the  circumstances  which 
had  befallen  the  ship,  without  a  view,  so  far  as 
is  stated,  to  any  loss  of  the  cargo,  and  is  con- 
sidered by  Miller   (288)   as  not  being  law. 

The  case  of  The  Anna  turned  entirely  on  the 
inability  of  the  ship  to  prosecute  her  voyage. 

The  case  of  The  Dispatch  Oalley  is  a  case  in 
which  we  are  not  informed  of  the  amoimt  of 
loss  occasioned  by  capture  and  recapture;  and 
is  also  a  case  decided  before  Hamilton  v.  Men- 
dez,  most  obviously  upon  the  principle  that  the 
right  to  abandon,  which  was  vested  by  the  cap- 
ture, was  not  devested  by  the  restoration  of  the 
vessel.  This  case  serves  to  show  that  the  ver- 
dict in  the  case  of  The  Sarah  Oalley  did  not 
turn  on  the  subsequent  loss  of  the  vessel,  for 
this  vessel  was  not  lost.  There  is  in  it  no  allu- 
sion to  any  influence  which  the  loss  of  a  cargo 
might  have  on  the  insurance  of  a  vessel. 
382*]  *The  principles  laid  down  by  Millar 
do  not  militate  against  those  which  are  con- 
tained in  this  opinion.  When  he  speaks  of  a 
loss  which  defeats  the  voyage,  he  alludes  to  a 
loss  which  has  befallen  the  thing  insured. 

The  court  can  find  in  the  books  no  case  which 
would  justify  the  establishment  of  the  princi- 
ple, that  the  loss  of  the  cargo  constitutes  a 
technical  loss  of  the  vessel,  and  must,  there- 
fore, construe  this  contract  according  to  its 
obvious  import.  It  is  an  insurance  on  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship 
and  the  voyage.  It  is  an  undertaking  for  the 
ability  of  the  ship  to  prosecute  her  voyage,  and 
to  bear  any  damage  wnich  she  may  sustain  dur- 
ing the  voyage,  not  an  imdertaking  that  she 
shall,  in  any  event,  perform  the  voyage. 

It  is  the  unanimous  opinion  of  the  court  that 
the  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


MATTHEWS  v,  ZANE. 


If  two  cittzens  of  the  same  state,  in  a  suit  in  a 


court  of  tbelr  state,  claim  title  nnder  the  same  aet 
of  Congress,  this  court  has  an  appellate  jurii^lictioii 
to  revise  and  correct  the  judgment  of  that  court  in 
such  case. 

ERROR  to  the  state  court  of  the  state  of 
Ohio,  under  the  25th  section  of  the  iudi> 
ciary  act,  vol.  1,  p.  63. 

The  plaintiff  in  error  claimed  title  to  land  in 
the  state  of  Ohio,  imder  the  act  of  Congress 
passed  in  1800,  and  the  decision  of  the  state 
court  was  against  him. 

The  defendant  in  error  also  claimed  title  to 
the  same  land  under  the  same  act  of  Congress, 

The  question  was,  whether  in  such  a  cade 
this  court  had  an  appellate  jurisdiction  to  re- 
vise the  judCTient  of  a  state  court. 

*Harper,  for  the  defendant  in  error,  [*383 
contended,  that  the  reason  of  bestowing  upon 
this  court  the  power  of  revising  the  decisions  of 
the  state  courts,  upon  points  arising  imder  the 
laws  of  the  United  States,  was  merely  to  main- 
tain the  authority  of  the  laws  of  the  United 
States,  against  the  encroachments  of  the  state 
authorities.  But  that  it  was  not  intended  to 
give  this  court  the  power  to  revise  the  decision 
of  a  state  court,  in  a  controversy  between  two 
of  her  own  citizens,  claiming  under  the  same 
act  of  Congress;  for  whether  the  one  or  the 
other  recovered,  the  authority  of  the  laws  of 
the  United  States  was  equally  supported.  The 
power  was  given  merely  to  prevent  the  laws  of 
the  United  States  from  being  frittered  away  by 
state  jealousies  and  state  powers. 

P.  B.  Key,  contra,  contended,  that  the  in- 
tention was  to  give  a  uniform  construction  to 
the  laws  of  the  United  States;  and  that  when- 
ever a  state  court  of  the  highest  grade  shall 
have  given  a  false  construction  to  an  act  of 
Congress,  to  the  prejudice  of  a  right  claimed 
under  such  act  of  Congress,  this  court  is  em- 
powered to  correct  the  decision;  and  that  it  is 
altogether  immaterial  whether  both  parties  are 
citizens  of  the  same  state,  or  whether  both 
claim  under  the  same  act  of  Congress. 

The  court  at  first  hesitated  as  to  the  juris- 
diction, but  upon  consultation  togetJier  and  de- 
liberation, 

Mabshaix,  Ch.  J,,  declared  it  to  be  the  opin-    * 
ion  of  a  majority  of  the  judges,  that  this  court 
has  jurisdiction. 

That  the  third  article  of  the  constitution  of 
the  United  States,  when  considered  in  connec- 
tion with  the  statute,  will  give  it  a  more  ex- 
tensive construction  than  it  might  otherwise 
receive. 

It  is  supposed  that  the  act  intends  to  give 
this  court  the  power  of  rendering  uniform  the 
construction  of  the  laws  of  the  United  States, 
and  the  decisions  upon  rights  or  titles,  claimed 
under  those  laws. 


'/ 


NoTR. — ^The  ground  of  the  jurisdiction  of  the 
court  in  this  case  is  the  statute  of  the  United  States, 
which  provides,  that,  "A  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  a  state,  in 
which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  author Itv  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity ; 
or  where  is  drawn  in  question  the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under  any  state, 
on  the  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity ;  or 
where  any-  title,  right,  privilege,  or  immunity  is 
cln^med  onder  the  constitution,  or  any  treaty  or 
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statute  of,  or  commission  held  or  authority  exer- 
cised under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  immunity 
specially  Set  up  or  claimed  by  either  party,  under 
such  constitution,  treaty,  statute,  commission,  or 
authority,  may  be  re-examined  and  reversed  or  af- 
firmed in  the  Supreme  Court  unon  a  writ  of  error." 

Acts  of  24th  September,  1789,  ch.  20,  |  25;  5th 
Feb.  1867,  ch.  28,  J  2 ;  Rev.St.  of  U.  S.  I  709. 

This  Jurisdiction  is  irrespective  of,  and  does  not 
depend  upon,  the  residence  of  the  parties. 

What  adjudication  of  state  courts  can  he  brought 
up  for  review  in  the  Suprane  Court  of  the  United 
States  by  writ  of  error  to  those  courts — see  note* 
62  L.  B.  A.  513. 
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384*]  •YOUNG 

V. 

THE  BANK  OF  ALEXANDRIA, 

An  appeal  or  writ  of  error  lies  from  the  judg- 
ments of  ciie  circuit  court  of  the  District  of  Colum- 
bia, to  this  court.  In  cases  where  the  bank  of  Alex- 
andria Is  plaintiff,  and  the  Judgments  below  are 
in  Its  favor,  notwithstanding  the  clause  In  Its  char- 
ter to  the  contrary. 

The  rlgbt  of  Virginia  to  legislate  for  that  part  of 
the  District  of  Columbia  which  was  ceded  by  her  to 
the  Uuited  States,  continued  until  the  27th  of  Feb- 
ruary, 1801. 

The  act  of  Virginia  incorporating  the  bank  of 
Alexandria  is  a  public  law. 

Qu(£r€,  whether  private  acts  of  assembly  of  Vir- 
ginia printed  by  the  public  printer  of  that  state, 
under  the  authority  of  law,  may  be  read  in  evidence 
without  other  authentication? 

ERROR  to  the  circuit. court  for  the  District 
of  Columbia,  sitting  at  Alexandria. 

C.  Simms,  for  the  defendant  in  error,  having 
obtained  a  rule  on  the  plaintiff  in  error  to  show 
cause  why  the  writ  of  error  should  not  be 
quashed. 

Youngs,  £.  J.  Lee  and  Jones,  now  showed 
cause ;  and  read  a  printed  paper  produced  by  the 
other  side  purporting  to  be  the  act  of  assembly 
of  Virginia,  of  1792,  incorporating  the  bank, 
and  giving  them  a  right  to  obtain  judgments 
against  their  debtors  at  the  first  term,  without 
appeal  or  writ  of  error;  another  printed  paper, 
also  produced  by  the  other  side,  purporting  to 
be  the  act  of  assembly  of  Virginia,  of  the  2l8t 
of  January,  1801,  continuing  the  act  of  1792 
until  the  year  1811,  which  would  otherwise 
have  expired  in  the  year  1803j  the  act  of  Con- 
gress of  the  27th  of  February,  1801,  erecting 
the  circuit  court  for  the  District  of  Columbia, 
and  providing  for  an  appeal  or  writ  of  error  \jo 
this  court,  in  all  cases  where  the  matter  in  dis- 
pute shall  exceed  the  value  of  one  hundred  dol- 
lars, with  a  proviso  that  nothiner  in  that  act 
should  impair  the  rights  granted  by,  or  derived 
from,  the  acts  of  incorporation  of  any  body  cor- 
porate within  the  district;  the  act  of  assembly 
of  Viripnia,  of  1789,  ceding  to  the  United  States 
a  territory  for  the  seat  of  their  government, 
and  the  act  of  Congress  of  1790,  accepting  the 
cession. 

They  contended. 

1.  That  when  the  legislature  of  Virginia 
passed  the  act  of  21st  of  January,  1801,  con- 
tinuing the  act  of  1792,  which  incorporated  the 
bank,  the  state  of  Virginia  haid  no  power  to 
legislate  for  the  District  of  Columbia,  and, 
therefore,  could  not  give  continuance  to  the 
act  of  1792,  as  a  law  in  that  district.  The  con- 
385*]  sequence  of  *which  is,  that  there  is  now 
no  law  in  the  District  of  Columbia  which  gives 
to  the  bank  any  exclusive  privileges. 

2.  That  the  act  of  Virfnnia,  of  21st  of  Jan- 
uary, 1801,  was  not  adopted  as  the  law  for  the 
District  of  Columbia,  by  the  act  of  Congress  of 
27th  of  February,  1801. 

3.  That  if  the  act  of  2l8t  of  January,  1801, 
was  adopted  as  to  its  general  provisions,  yet  so 
much  of  it  as  takes  away  the  right  of  appeal 
was  not  adopted,  because  inconsistent  with  that 
part  of  the  adopting  law  which  gives  an  appeal 
or  writ  of  error,  in  all  cases  where  the  matter 
in  dispute  exceeds  the  value  of  one  hundred  dol- 
lars. 

4.  That  the  acts  of  1792,  and  2lBt  of  January, 
1801,  were  private  acts,  and  that  the  papers 
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read,  purporting  to  be  those  acts,  were  not  suffi- 
ciently authenticated,  and  could  not  be  noticed 
by  the  court. 

The  points  being  opened,  the  court  requested 
to  hear  the  counsel  on  the  other  side. 

C.  Simms,  for  the  bank. 

The  first  question  is,  whether  the  right  of 
Virginia  to  legislate  for  the  District  of  Colum- 
bia ceased  on   the   1st  Monday   in  December, 

1800,  when  the  district  became  the  seat  of  the 
national  government,  or  on  the  27th  of  Febru- 
ary, 1801,  when  Congress  first  provided  by  law 
for  the  ^vernment  of  the  district  under  their 
jurisdiction?  By  the  act  of  assembly  of  Vir- 
ginia, passed  on  the  3d  of  December,  1789,  for 
the  cession  of  a  territory  for  the  permanent  seat 
of  the  ^neral  government,  {Revised  Code,  p. 
52,)  it  is  enacted,  "That  a  tract  of  country,  not 
exceeding  ten  miles  square,  or  any  lesser 
quantity,  to  be  located  within  the  limits  of  this 
state,  aAd  in  any  part  thereof  as  Congress  may 
by  law  direct,  shall  be,  and  the  same  is  hereby, 
forever  ceded  and  relinquished  to  the  Congress 
and  government  of  the  United  States,  in  full 
and  absolute  right  and  exclusive  jurisdiction, 
as  well  of  soil  as  of  persons  residing  or  to  re- 
side thereon,  pursuant  to  the  tenor  and  effect  of 
the  8th  section  of  the  1st  article  of  the  constitu- 
tion of  government  of  the  United  States." 

♦"Provided,  that  the  jurisdiction  of  [*386 
the  laws  of  this  commonwealth,  over  the  per- 
sons and  property  of  individuals  residing  with- 
in the  limits  of  the  cession  aforesaid,  shall  not 
cease  or  determine  until  Congress,  having  ac- 
cepted the  said  cession,  shall  by  law  provide 
for  the  ^vermnent  thereof,  under  their  juris- 
diction, m  manner  provided  by  the  article  of 
the  constitution  before  recited." 

By  the  act  of  Congress  of  16th  of  July,  1790, 
for  establishing  the  temporary  and  permanent 
seat  of  the  government  of  the  United  States, 
vol.  1,  p.  132,  it  is  enacted,  "That  a  district  of 
territory,  not  exceeding  ten  miles  square,  to  be 
located  as  hereafter  directed,  on  the  river  Poto- 
mac, at  some  place  between  the  mouths  of  the 
Eastern  Branch,  and  Connogochegue,  be,  and 
the  same  is  hereby  accepted  for  the  permanent 
seat  of  the  government  of  the  United  States; 

f provided  nevertheless,  that  the  operation  of  the 
aws  of  the  state,  within  such  district,  shall 
not  be  affected  by  this  acceptance  until  the  time 
fixed  for  the  removal  of  the  government  there- 
to, and  until  Congress  shall  otherwise  by  law 
provide. 

The  time  for  the  removal  of  the  government 
to  the  district  was,  by  the  same  act,  fixed  to  be 
the  first  Monday  in  December,  1800. 

The  government  having  been  on  that  day  re- 
moved to  the  district.  Congress  did  not  by  law 
provide  for  the  government  thereof,  under  their 
jurisdiction,  until  the  27th  of  February,  1801 : 
until  which  day,  we  contend,  the  jurisdiction 
of  the  laws  of  Virginia,  or,  in  other  words,  the 
right  of  Virginia  to  legislate  for  the  district,  did 
not  cease  to  determine.  Virginia  had,  there- 
fore, a  right  to  pass  the  act  of  2l8t  of  January, 

1801,  which  was,  consequently,  one  of  the  ex- 
isting laws  of  Virginia,  in  the  District  of  Co- 
lumbia, on  the  27th  of  February,  1801,  when 
Congress  enacted.  "That  the  laws  of  Virginia, 
as  they  now  exist,  shall  be  and  continue  in 
force  in  that  part  of  the  District  of  Columbia 
which  was  ceded  by  the  said  state  to  the  United 
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States,  and  by  them  accepted  for  the  perma- 
nent seat  of  the  government." 
•387*]  *There  are  only  two  instances  in 
which  Congress  have  referred  to  the  1st  Mon- 
day of  December,  1800,  as  the  period  of  separa- 
tion, viz.,  in  the  act  of  3d  March,  1801,  s.  7, 
vol.  5,  p.  290,  authorizing  the  sheriffs  of  the  ad- 
joining coimties  in  Maryland  and  Virginia  to 
proce^  to  collect  taxes  and  officers'  fees,  due 
before  that  day;  and  in  the  act  of  May  3d, 
1802,  s.  13,  vol.  6,  p.  183,  which  refers  to  the 
militia  laws  of  the  states  of  Maryland  and 
Virginia,  as  they  stood  in  force  in  the  district, 
on  the  1st  Monday  of  December,  1800. 

The  right  of  the  bank  to  obtain  jud^ent 
against  their  debtors  at  the  first  term  without 
appeal,  is  a  right  granted  to  them  by  their  act 
of  incorporation,  and  is,  therefore,  saved  by  the 
proviso  of  the  statute  of  27th  February,  1801, 
and  is,  therefore,  an  exception  to  the.  general 
clause,  which  gives  a  right  of  appeal  in  all 
cases. 

But  it  is  contended  that  the  acts  of  Virginia, 
incorporating  the  bank  of  Alexandria,  are  pri- 
vate acts,  and  that  the  printed  papers  now  pro- 
duced ought  not  to  be  regarded  by  the  court  as 
evidence  of  the  existence  of  such  acts.  The 
acts  which  we  read  to  the  court  are  found 
printed  with,  and  boimd  up  amon^,  the  public 
acts  of  the  commonwealth.  The  title  page  de- 
clares the  book  to  contain  the  acts  of  assembly 
of  the  commonwealth  of  Virginia,  and  to  be 
printed  by  Augustine  Davis,  who,  we  are  ready 
to  prove,  was  the  public  printer  for  the  years 
when  those  laws  were  passed.  By  the  act  of  as- 
sembly of  Virginia,  of  22d  January,  1798,  the 
public  printer  is  to  be  appointed  annually,  by 
the  joint  ballot  of  both  houses,  and  it  is  made 
his  duty  to  publish  all  laws  oassed  during  the 
session.  (New  Rev.  Code,  382.) .  The  executive' 
is  also  boimd  by  law  to  send  copies  of  all  the 
laws,  when  printed,  to  the  clerks  of  the  courts, 
&c.,  and  by  another  statute,  private  acts  of  as- 
sembly may  be  ^ven  in  evidence,  without 
Pleading  them  specially.  (New  Rev.  CJode,  59, 
12.) 

There  is  a  difference  between  the  laws  of  Vir- 
ginia and  those  of  England,  respecting  the  au- 
thentication of  private  acts.  In  England  they 
are  never  printed  nor  promulgated,  but  remain 
with  the  clerk  of  parliament.  But  in  Virginia 
they  are  printed  and  promulgated  by  the 
388*]  *authority  of  the  legislature,  and  are  as 
well  authenticated  as  public  acts. 

But  this  is  a  public  act. 

Chase,  J.  The  act  makes  it  felony  to  coun- 
terfeit the  notes  of  this  bank.  Does  not  that 
make  it  a  public  act? 

Mabshaix,  Ch,  J,,  said,  that  the  opinion  of 
the  court  was  very  strong  that  this  is  a  public 
act;  and  thaj;  if  it  were  not,  it  being  printed  by 
the  public  printer,  by  order  of  the  legislature, 
agreeably  to  a  general  act  of  assembly  for  that 
purpose,  it  must  be  considered  as  sufficiently 
authenticated.  But  that  the  court  would  not 
prevent  counsel  from  arguing  the  pointy  if  they 
thought  they  could  support  the  contrary  opin- 
ion; which  the  counsel  declined  attempting. 

At  the  opening  of  the  court,  on  the  next 
morning. 

Youngs,  for  the  plaintiff  in  error,  being  about 
to  reply, 

Marshall,  Oh,  J,,  said,  the  court  is  so  much 
656 


of  opinion  that  the  point  is  decided  by  the 

of  Wilson  and  Mason,  {ante,  vol.  1,  p.  01.)  that 

they  are  inclined  to  hear  the  other  side. 

By  the  Virginia  land  law,  no  appeal  or  writ 
of  error  is  allowed  in  caveats;  and  by  the  com- 
pact between  Virginia  and  Kentucky,  that  law 
was  immutable;  yet  this  court,  in  Wilson  and 
Mason,  decided  that  the  act  of  Congress  which 
gives  a  writ  of  error  in  all  cases,  so  far  repealed 
the  state  law,  as  to  prevent  it  from  operating 
upon  the  United  States  court  for  the  District  of 
Kentucky. 

Johnson,  J,  Perhaps  a  distinction  may  be 
drawn  between  that  case  and  this.  If  the  bank 
of  Alexandria  had  a  vested  right  under  the  act 
of  incorporation,  it  is  saved  by  the  proviso  in 
the  act  of  27th  of  February,  1801. 

•The  court  thereupon  directed  [*389 
Youngs  to  proceed  in  his  argument. 

Yoimgs,  for  the  plaintiff  in  error. 

By  the  8th  section  of  the  1st  article  of  the 
constitution  of  the  United  States,  power  is 
given  to  Congress,  "To  exercise  exclusive  leg- 
islation over  such  district,  not  exceeding  t^ 
miles  square,  as  may  by  cession  of  particular 
states,  and  the  acceptance  of  Congress,  become 
the  seat  of  the  government  of  the  United 
States."  The  moment  the  district  became  the 
seat  of  government.  Congress  had  the  right  of 
exclusive  legislation  over  it.  There  could  be  np 
concurrent  rights  of  exclusive  legislation.  Thie 
idea  is  absurd  and  impossible.  There  can  be 
but  one  right  of  exclusive  legislation,  and  by 
the  constitution  of  the  UnitS  States,  it  was 
vested  in  Congress.  It  is  not  necessary  that 
Congress  should  have  exercised  the  riffht  in  or- 
der to  vest  it  in  themselves.  It  must  have  vest- 
ed in  them  before  they  could  exercise  it.  llie 
District  of  Columbia,  both  in  law  and  in  fact, 
became  thp  seat  of  government  of  the  United 
States  on  the  1st  Monday  of  December,  1800. 
From  that  moment  the  right  of  the  state  of 
Virginia  to  legislate  over  the  district  ceased.  It 
could  make  no  law  to  affect  the  property  or  per- 
sons within  it.  Virginia  did  not  attempt  it 
She  knew  she  had  no  power,  and,  therefore,  she 
has  used  language  appropriate  only  to  her  own 
territory.  She  has  authorized  the  stockholders 
to  choose  their  directors  in  the  state  of  Virginia 
out  of  the  district.  She  speaks  of  the  town  of 
Alexandria  as  being  "in  that  part  of  the  Dis- 
trict of  Columbia  which  heretofore  formed  a 
part  of  this  commonwealth." 

Three  things  only  were  necessary  to  vest  the 
exclusive  power  of  legislation  in  Congress.  A 
cession  of  territory  by  some  of  the  states;  on 
acceptapce  by  Congress ;  and  the  ceded  territory 
being  actually  the  seat  of  the  government  of  the 
United  States.  These  events  had  all  happened 
on  the  first  Monday  of  December,  1800.  No 
further  act  was  necessary.  The  right  to  legis- 
late was  complete  and  exclusive  -vniether  Con- 
gress exercised  it  or  not. 

*But  it  is  said  that  if  Virginia  could  [*390 
not  legislate  for  the  District  of  Columbia,  yet 
she  could  legislate  for  herself;  and  Congress  by 
the  act  of  27th  February,  1801,  adopted  idl  her 
laws  as  they  then  existed. 

As  they  existed  where?  we  say  as  they  then 
existed  in  the  District  of  Columbia;  that  was 
the  territory  over  which  Congress  was  legislat- 
ing, and  their  object  was  merely  to  continue  in 
force  the  laws  then  existing  in  the  district. 
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If  Virginia  had  no  rieht  to  legislate  for  the 
District  of  Columbia,  when  she  passed  the  act 
of  the  21st  of  January,  1801,  that  act  was  not 
in  force,  and  did  not  exist  as  a  law,  in  the  Dis- 
trict of  Columbia,  on  the  27th  of  February, 
1801;  and  if  it  did  not  then  exist  as  a  law  in 
the  district,  it  could  not  be  continued  in  force 
by  the  act  of  Congress.  The  words  of  the  act 
of  Congress  are,  "The  laws  of  the  state  of  Vir- 
ginia, as  they  now  exist,  shall  be  and  continue 
m  force  in  that  part  of  the  district,"  &c 

The  legislatures  of  Virginia,  and  of  the 
United  States,  both  began  their  sessions  on  the 
same  first  Monday  of  December,  1800.  It  is 
not  possible  that  Congress,  when  they  passed 
the  act  of  the  27th  of  February,  1801,  should 
know  what  acts  Virginia  had  passed  at  that 
session.  The  laws  of  that  session  were  not  then 
promulgated;  and  it  cannot  be  supposed  that 
Congress  meant,  blindfold,  to  adopt  whatever 
Virginia  should  choose  to  enact.  It  cannot  be 
presumed  that  Congress  would  have  adopted 
the  act  of  21st  of  January,  1801,  if  they  nad 
known  it,  because  it  was  equivalent  to  giving 
the  bank  of  Alexandria  a  new  charter;  and  to 

five  any  bank  a  charter  by  a  law  of  the  United 
tates,  prior  to  the  4th  of  March,  1811,  is  to 
violate  the  public  faith  pledged  to  the  bank  of 
the  United  States.  If,  therefore,  a  doubt  can 
be  raised  as  to  the  intention  of  the  United 
States,  this  court  will  not  give  the  law  such  a 
construction  as  would  violate  the  public  faith. 

There  is  another  objection  to  that  part  of  the 
aet  of  Virginia  which  gives  exclusive  privileges 
to  the  bank  of  Alexandria. 
391*]  *It  is  directly  repugnant  to  the  bill  of 
rights  of  Virginia,  the  fourth  article  of  which 
declares,  ''That  no  man,  or  set  of  men,  are  en- 
titled to  exclusive  or  separate  emolumente,  or 
privileges  from  the  conununity,  but  in  consider- 
ation of  public  services." 

Mabbhatt.,  ok  J,  We  will  consider  that 
point  when  we  come  to  the  general  merits  of 
the  case. 

Youngs.  But  if  the  court  should  quash  the 
writ  of  error,  they  will  never  hear  the  merito. 

Chase,  J,  But  if  it  be  c(mtrary  te  the  con- 
stitution of  Virginia,  are  we  to  decide  upon  ite 
unconstitutionality?  I  must  say  I  think  we 
cannot. 

£.  J.  Lee,  on  the  same  side. 
.  We  do  not  contend  that  the  bank  has  no 
charter;  we  admit  that  the  bank  still  existe  as 
a  corporate  body  in  Virginia,  and  may  there 
exercise  all  ite  functions,  choose  ite  officers,  keep 
ite  banking  house,  and  transact  ite  business. 
But  we  say  it  has  no  peculiar  privileges  in  the 
courte  of  the  United  Stetes.  We  deny  it  has 
existence  as  a  corporate  body  in  the  District  of 
Columbia,  and  that  the  court  below  is  bound 
by  any  of  the  remedies  which  the  bank  is  enti- 
tled to  in  the  courte  of  Virginia,  by  virtue  of 
any  law  of  Virginia,  passed  since  the  first  Mon- 
day in  Deceml^r,  1800.  It  never  had  a  right 
to  ite  summary  remedy  in  the  courte  of  the 
United  Stetes,  and,  therefore,  no  such  right 
could  be  saved  by  the  proviso  in  the  act  of  the 
27th  of  February,  1801.  We  consider  the  case 
of  Wilson  and  Mason  as  decisive. 

Swann,  contra. 

There  is  a  distinction  to  be  taken  between  this 
ease  and  that  of  Wilson  and  Mason.  There  the 
right  of  appeal  was  a  constitutional  right.  It 
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frew  out  of  the  constitution  of  the  United 
tetes,  which  gave  te  the  courte  of  the  United 
Stetes  jurisdiction  between  citizens  of  different 
stetes,  and  to  this  court  ite  appellate  power. 
This  is  the  ground  taken  by  the  court  in  deliv- 
ering ite  opinion  in  that  case. 

*But  the  right  of  appeal  in  this  dis-  [*392 
trict  is  not  a  constitutional  right.  The  courte 
of  this  district  are  of  legislative,  not  of  consti^* 
tutional  creation.  The  power  of  this  court  to 
hear  appeals  from  the  circuit  court  of  this  dis- 
trict, is  a  power  not  derived  from  the  constitu* 
tion.  This  district  is  like  a  stete,  and  Congress 
legislates  for  it  as  a  stete  legislature  would  for 
a  stete. 

The  act  of  the  21st  of  January,  1801,  was 
an  existing  law  operating  upon  this  part  of  the 
district  on  the  27th  of  February,  1801.  On  the 
21st  of  January,  1801,  the  jurisdiction  of  Vir- 
ginia, in  all  respecte  whatever,  existed  over  this 
district,  and  continued  imtil  Congress,  by  an 
act,  assumed  the  jurisdiction.  Congress  had 
power  te  exercise  exclusive  legislation,  but 
was  not  bound  to  exercise  it.  Until  they  chose 
to  exercise  it  by  providing  for  the  government 
of  the  district,  the  jurisdiction  of  tb*»  lflw^  of 
Vir^ia  was  not  to  cease.  What  is  the  juris* 
diction  of  the  laws,  but  the  jurisdiction  of  the 
commonwealth?  The  jurisdiction  of  the  laws 
comprehends  the  whole  jurisdiction.  If  not 
the  whole  jurisdiction,  what  part  does  it  com- 
prehend ?  It  was  intended  that  there  should  be 
no  interregmnn,  no  time  in  which  the  inhabit- 
ante  of  the  district  should  be  without  laws,  and 
without  the  means  of  enforcing  them.  The 
jurisdiction  of  the  courte  and  officers  was  to 
continue,  as  well  as  of  the  laws,  considered  as 
mere  rules  of  conduct. 

It  is  evident  by  the  act  of  February  27,  1^01, 
that  Congress  considered  the  district  as  remain- 
ing under  the  jurisdiction  of  Virginia  until 
that  dav.  • 

The  legislature  of  Virginia  had  the  sama 
understanding.  The  act  of  the  21st  of  Janu* 
ary,  1801,  says,  the  charter  of  the  bank  is  here- 
by continued;  which  they  could  not  do,  unless 
they  had  jurisdiction.  The  court  of  hustings 
of  Alexandria  was  also  holden  in  January  and 
February,  1801,  by  the  justices  holding  their 
offices  under  Virginia. 

Here,  then,  was  the  concurrent  understending 
of  the  Congress,  of  the  legislature  of  Virginia, 
and  of  the  courte  of  that  part  of  the  district. 

♦But  even  if  the  power  of  Virginia  [*393 
to  legislate  for  the  district  had  ceased,  the  act 
of  21st  of  January  was  a  law  in  Virginia  on 
the  27th  of  February,  1801,  and  as  such  was 
adopted  by  the  act  of  Congress  of  that  date. 

It  is  said  that  Congress  cannot  be  supposed 
to  intend  to  adopt  the  laws  of  the  session  of 
Virginia,  whidi  b^gan  on  the  first  Monday  of 
December,  1801,  because  Congress  cannot  be 
presumed  to  have  had  knowledge  of  them. 
But  Congress  cannot  be  presumed  to  have  had 
knowled^  of  all  the  laws  which  were  in  exist- 
ence in  Maryland  and  Virginia  before  that 
period.  Yet  they  adopted  them.  They  took 
them  upon  trust;  and  tney  had  as  much  reason 
to  adopt  those  of  the  session  of  1800-1801,  as 
those  of  any  former  period. 

C.  Simms,  on  the  same  side. 

It  is  admitted  that  the  jurisdiction  of  Vir- 
ginia did  not  cease  by  the  aot  of  eeati<»  of  1789, 
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nor  by  the  act  of  acceptance  of  1790;  why 
shoula  it  cease  on  the  first  Monday  of  Decem- 
ber, 1800  T  We  say  four  things  were  necessary 
to  devest  the  jurisdiction  of  Virginia,  1.  The 
cession;  2.  The  acceptance;  3.  The  removal  of 
the  seat  of  government  to  the  district;  and,  4. 
The  actual  providing  by  Congress  for  the  gov- 
ernment of  the  district  under  their  jurisdiction. 
Only  three  of  these  four  events  had  happened 
on  the  first  Monday  of  December,  1800. 

What  reason  is  there  for  supposing  that  Vir- 
ginia retained  an  executive  and  a  judicial  iuris- 
diction  over  the  district,  and  not  a  legislative 
jurisdiction  also  ?  If  she  could  legislate  for  the 
district,  after  the  cession  and  acceptance,  she 
retained  that  power  until  Congress  provided  for 
the  government  of  the  district. 

By  the  act  of  the  cession  of  1789,  individual 
rights  were  not  to  be  impaired  by  the  change 
of  jurisdiction  whenever  it  should  take  place. 
This  provision  applied  not  to  rights  then  exist- 
ing, but  to  any  which  might  be  acquired  under 
the  laws  of  Virginia  before  the  actual  trans- 
fer of  the  jurisdiction;  so  that  there  was  a 
pledge  of  the  public  faith  in  favor  of  the  bank 
394*]  of  Alexandria,  prior  to  "that  in  favor 
of  the  bank  of  the  United  States.  Before  the 
transfer  of  jurisdiction,  also,  the  bank  of  Alex- 
andria had  acquired  a  right  to  the  summary 
remedy  without  appeal. 

The  plaintiff  in  error  had  no  right  to  eom- 
plain  of  the  exercise  of  that  summary  remedy 
m  his  case.  He  knew  the  rights  of  the  bank 
before  he  obtained  their  cr^t,  and  became 
their  debtor. 

The  decision  of  this  court  in  Wilson  and  Ma- 
son was  predicated  upon  the  principle  that  no 
act  of  a  state  legislature  could  deprive  the 
courts  of  the  United  States  of  their  jurisdic- 
tion; but  here  the  act  taking  away  the  right  of 
appeal  has  been  adopted  by  Congress,  and  there- 
fore it  is  in  fact  a  law  ol  the  United  States. 

Jones,  in  reply. 

If  the  decision  be  against  the  bank,  it  will 
only  go  to  deprive  them  of  an  odious  and  op- 
pressive prerogative  which  they  have  assumed. 
They  may  still  enjoy  the  benefits  of  their  char- 
ter in  Virginia. 

The  distinction  attempted  to  be  drawn  be- 
tween this  case  and  that  of  Wilson  and  Mason, 
is  uot  founded  in  fact.  The  constitution  of  the 
United  States  gives  to  this  court  appellate  ju- 
risdiction in  all  cases  arising  under  the  consti- 
tution and  laws  of  the  United  States,  with  such 
exceptions  and  under  sudi  regulations  as  Con- 
gress shall  make. 

The  cases  which  occur  in  the  District  of  Co- 
lumbia, under  the  exclusive  legislation  of  Con- 
gress, are  all  cases  which  arise  under  the  con- 
stitution and  laws  of  the  United  States.  Con- 
gress has  not  only  not  excepted  them  from 
the  jurisdiction  of  this  court,  but  has  regulated 
the  mode  by  which  they  may  be  brought  be- 
fore it. 

The  circuit  court  of  the  District  of  Colum- 
bia is  a  branch  of  the  judiciary  of  the  United 
States.  It  holds  by  the  same  tenure  as  every 
other  court  of  the  united  States,  and  exercises 
a  part  of  the  judicial  power  of  the  United 
States,  and  this  court  exercises  its  appellate 
395*1  jurisdiction  'as  much  under  the  consti- 
tution in  these  cases  as  in  any  other. 

It  cannot  be  supposed  that  the  constitution 
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intended    Congress   should   create   judges    and 
courts,  independent  of  the  constitution. 

The  same  general  question,  therefore,  occurs 
in  this  case  as  in  that  of  Wilson  and  Mason; 
and  is  to  be  decided  by  the  same  principles. 

If  it  was  intended  to  sav  that  the  ^neral  ju- 
risdiction of  Virginia  should  continue  until 
Congress  should  legislate  for  the  distriet>  the 
legislature  of  Virginia,  and  Congress,  would 
have  said  so  expressly,  and  not  used  the  limited 
expressions,  "jurisdiction  of  the  laws,"  and 
"operation  of  the  laws."  The  power  of  legis- 
lation may  cease,  and  yet  the  jurisdiction  of  the 
laws  remain,  and  the  officers  of  justice  still  con- 
tinue to  exercise  their  functions  by  virtue  oi 
the  compact.  Such  is  the  case  in  conquered 
and  ceded  countries.  They  ^nerally,  by  treaty, 
remain  under  the  jurisdiction  of  the  old  laws 
and  old  officers  until  new  laws  are  enacted  and 
new  officers  appointed;  and  yet  it  is  not  con- 
tended that  the  old  sovereign  can  legislate  for 
them. 

The  act  of  Congress  accepting  the  territory, 
either  explains  or  restricts  the  act  of  oessicm. 
It  uses  the  expression,  "operation  of  the  laws^ 
instead  of  "jurisdiction  of  the  laws." 

We  contend  they  mean  the  same  thing;  i,  e., 
that  the  laws  shall  remain  as  the  rule  of  con- 
duct until  altered  or  repealed  by  Congress. 
Virginia  and  the  United  States  were  two  sover- 
eigns treating  respecting  a  cession  of  territory. 
They  agree  that  the  cession  shall  take  effect 
upon  a  certain  event,  and  that  the  laws  tiien 
existing  in  the  ceded  territory  shall  continos 
until  the  new  government  shall  otherwise  pro- 
vide. 

This  cession  took  effect  on  the  Ist  Monday  of 
December,  1800,  and  by  the  terms  of  the  ces- 
sion and  acceptance  the  laws  then  in  force 
in  the  district  were  to  continue  in  operation  un- 
til Congress  should  provide  for  the  •gov-  [*396 
ernment  thereof.  The  laws,  then,  which  were 
in  force  in  the  district  on  the  27th  of  February, 
1801,  were  those  only  which  were  in  force  on 
the  first  Monday  of  December,  1800.  By  the 
act  of  27th  of  February,  Congress  declares  that 
the  laws  of  Virginia,  cw  they  now  exist,  shall 
be  and  continue  in  force,  &c.  The  expression 
is  not,  ichich  now  exist,  but  as  they  now  exist, 
which  is  descriptive  of  the  manner  in  whidi 
they  existed;  that  is,  by  virtue  of  the  cession 
and  acceptance. 

March  12.  Mabshaix,  C^  «f.,  delivered  the 
opinion  of  the  court  as  follows,  viz. : 

This  is  a  motion  to  quash  a  writ  of  error 
which  has  issued  to  a  judgment  obtained  by  the 
bank  of  Alexandria  in  the  drcuit  oourt  for  the 
District  of  Columbia  sitting  in  Alexandria.  In 
support  of  the  motion,  it  is  contended  that  no 
writ  of  error  lies  to  such  a  judgment. 

The  words  of  the  act  of  Congrera  of  Febru- 
ary, 1801,  by  which  the  circuit-  tourt  for  the 
District  of  Columbia  was  erected,  are  these: 
"Any  final  judgment,  order  or  decree  in  the 
said  circuit  court,  wherein  the  matter  in  dis- 
pute, exclusive  of  costs,  shall  exceed  the  value 
of  one  hundred  dollars,  may  be  re-examined, 
and  reversed  or  affirmed,  in  the  Supreme  Court 
of  the  United  States,  by  writ  of  error  or  ap- 
peal." 

Upon  the  operation  of  this  clause  in  the 
"Act  concerning  the  District  of  Columbia,"  no 
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doubt  could  be  entertained,  were  it  not  pro- 
duced by  the  last  section,  which  enacts  that 
nothing  in  that  act  contained,  "shall  in  any  wise 
alter,  impeach  or  impair  the  right  granted  by 
or  derived  from  the  acts  of  incorporation  of 
Alexandria  and  Georgetown,  or  of  any  other 
body  corporate  or  politic  within  the  district." 

The  state  of  Virginia  had,  in  November,  1792, 
passed  an  act  for  establishing  a  bank  in  the 
town  of  Alexandria,  which  act  incorporated  the 
bank,  and,  in  addition  to  the  privilege  of  sum- 
397*]  mary  process  for  the  recovery  •of  debts, 
deprived  their  debtors  of  the  right  of  appeal. 

In  January,  1801,  the  legislature  of  Virginia 
passed  an  act  continuing  the  charter  of  the  bank 
to  the  4th  of  March,  in  the  year  1811,  and  au- 
thorizing them  to  transact  business  in  the  coun- 
ty of  Fairfax. 

It  is  the  opinion  of  the  majority  of  the  court, 
under  the  terms  of  the  cession  and  acceptance 
of  the  district,  that  the  ^wer  of  legislation  re- 
mained in  Virginia  until  it  was  exercised  by 
Congress. 

But  the  question  recurs,  whether  that  part  of 
the  act  of  Virginia  which  takes  away  the  right 
of  appeal,  taken  in  connection  with  the  act  of 
Congress  passed  in  February,  I80I,  is  now  in 
operation. 

The  words  of  the  act  of  Congress  being  as 
explicit  as  language  can  furnish,  must  compre- 
hend every  case  not  completely  excepted  from 
them.  The  saving  clause  in  the  last  section 
only  saves  existing  rights;  it  does  not  extend 
those  rights  or  give  new  ones.  The  act  incor- 
porating the  bank  professes  to  regulate,  and 
could  regulate,  only  those  courts  which  Tyere 
established  imder  the  authority  of  Virginia.  It 
could  not  affect  the  judicial  proceedings  of  a 
court  of  the  United  States,  or  of  any  other  state. 

There  is  a  difference  between  those  rights  on 
which  the  validity  of  the  transactions  of  the 
corporation  depends,  which  must  adhere  to 
those  transactions  everywhere,  and  those  pecu- 
liar remedies  which  may  be  bestowed  on   it. 

The  first  are  of  general  obligation;  the  last, 
from  their  nature,  can  only  be  exercised  in 
those  courts  which  the  power  making  the  grant 
can  regulate.  The  act  of  incorporation,  then, 
conferred  on  the  bank  of  Alexandria  a  corporate 
character,  but  could  give  that  corporate  body 
no  peculiar  privileges  in  the  courts  of  the  Unit- 
ed States,  not  belonging  to  it  as  a  corporation. 
Those  privileges  do  not  exist,  unless  conferred 
by  an  act  of  Congress. 

398*]  *The  mere  saving  in  an  act  of  Con- 
gress which  expressly  renders  all  judgments  of 
the  circuit  court,  for  a  larger  sum  than  one 
hundred  dollars,  re-examinable  by  writ  of  error 
in  this  court,  cannot  be  considered  as  exempt- 
ing judgments  rendered  in  favor  of  the  bank, 
from  the  operation  of  this  general  enacting 
clause  respecting  writs  of  error.  If  the  act  of 
March,  1801,  be  considered  as  giving  the  bank 
a  right  to  proceed  in  the  circuit  court  for  Alex- 
andria in  the  same  manner  as  by  the  act  of  in- 
corporation, it  might  proceed  in  Virginia,  yet 
that  act  does  not  affect  the  writ  of  error  as 
given  in  the  act  of  the  27th  of  February. 

The  motion  is,  therefore,  overruled. 
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SPIERS  V.  WILLISON. 

By  the  act  of  assembly  of  yirglnia  of  1758.  n« 
srift  of  a  slave  was  valid  dnless  in  writing  and  re- 
corded ;  but  parol  evidence  may  be  given  of  the  ex- 
istence of  a  deed  of  gift  to  show  the  nature  of  pos- 
session which  accompanied  the  deed. 

ERROR  to  the  district  court  for  the  district 
of  Kentucky,  in  an  action  of  detinue  for 
certain  slaves. 

The  plaintiff  below,  Rebecca  Willison,  claimed 
title  to  the  slaves  under  her  grandmother,  and 
at  the  trial  offered  parol  proof  that  the  grand- 
mother, while  Kentucky  was  a  part  of  Virginia, 
had  given  them  to  her  by  a  deed,  which  was  lost. 
To  this  testimony  the  defendant  below  (the 
plaintiff  in  error)  objected,  and  prayed  the 
court  to  in'struct  the  jury  that  the  said  deposi- 
tion was  not  legal  evidence  in  this  cause;  and 
that  at  the  time  this  gift  was  supposed  to  be 
made,  no  gift  of  a  slave  in  Virginia  was  valid 
unless  made  in  writing,  which  writing  was  aft- 
erwards reduced  to  record;  which  motion  was 
overruled  by  the  court,  and  the  defendant  ex- 
cepted. 

P.  B.  Key,  for  the  plaintiff  in  error,  con- 
tended, that  as  there  could  be  no  valid  gift  of  a 
slave  but  by  deed  in  writing  and  recorded,  no 
parol  evidence  could  be  given  of  the  existence 
of  such  a  deed  and  of  its  contents,  unless  it 
were  first  proved  not  only  that  the  deed  itself 
was  *lost,  but  that  it  had  been  duly  re-  [*399 
corded,  and  the  record  also  destroyed. 

The  next  best  evidence  to  the  deed  itself  is 
the  copy  from  the  record,  and  unless  the  loss 
of  this  better  evidence  be  proved,  an  inferior 
grade  of  evidence  ought  not  to  be  admitted. 

The  court  ought  also  to  have  instructed  the 
jury  that  a  parol  ffift  of  a  slave  in  Virginia  waa 
not  valid.     1  Wash.  139,  Turner  v.  Turner. 

Jones  and  Harper,  contra. 

It  is  not  stated  in  the  bill  of  exceptions  that 
this  was  the  whole  evidence.  It  was  good  as 
far  as  it  went.  If  there  was  evidence  that  the 
deed  had  been  duly  recorded,  and  that  the  rec- 
ord had  been  lost,  it  would  have  been  complete 
evidence  of  a  title.  But  it  appears  by  the  depo- 
sitions that  before  the  expiration  of  the  time 
limited  for  the  recording  of  the  deed  the  plain- 
.tiff  and  the  slave  removed  from  the  state  of 
Virginia  to  South  Carolina.  It  was  a  good  deed 
at  that  time,  and  vested  a  title  in  the  plaintiff 
until  the  expiration  of  the  time  for  recording. 
Before  that  time  arrived  the  plaintiff  and  slave 
were  both  out  of  the  jurisdiction  of  the  laws  of 
Virginia. 

But  by  the  laws  both  of  Virginia  and  South 
Carolina,  possession  for  a  certain  time  gives  a 
good  title.  Evidence  of  the  deed  was  evidence, 
of  the  claim  under  which  the  plaintiff  held  the 
possession. 

It  was  not  necessary  for  the  plaintiff  to  prove 
a  special  title,  for  possession  alone  was  suffi- 
cient to  support  the  action. 

The  prayer  to  instruct  the  jury  that  a  parol 
gift  was  not  valid,  was  a  prayer  for  an  abstract 
opinion,  and  in  its  terms  not  applicable  to  the 
case.  The  court  merely  refused  to  give  the  in- 
struction. It  might  be  because  the  question 
was  put  to  the  court  in  such  a  manner  as  not  to 
connect  it  with  the  case;  it  might  be  that  the 
oourt  thought  the  question  irrelevant. 
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400*]     'Key,  in  reply. 

The  fact  of  removal  does  not  appear  in  the  bill 
of  exceptions,  and  we  cannot  seek  for  facts  else- 
where. 

March  14.  Mabshall,  Ch.  J.  The  error  as- 
signed consists  in  both  the  admission  and  the 
operation  of  the  testimony.  So  far  as  evidence 
of  the  existence  of  a  deed  went  to  show  the  na- 
ture of  the  possession  which  accompanied  the 
deed,  so  far  it  was  admissible ;  but  it  was  not  in 
itself  evidence  of  any  title  in  the  plaintiff. 
There  was  no  error,  therefore,  in  admitting  the 
testimony  as  to  the  deed. 

But  in  overruling  the  prayer  to  instruct  the 
jury,  "that  at  the  time  the  gift  was  said  to  be 
made,  no  gift  of  a  slave  was  valid  unless  made 
in  writing,  which  writing  was  afterwards  re- 
duced to  record,"  the  court  below  is  to  be  con- 
sidered as  having  given  an  opinion  that  a  parol 
gift  was  good.  This  court  is,  therefore,  of  opin- 
ion, that  the  court  below  erred  in  refusing  to 
give  the  latter  part  of  the  instruction  prayed  by 
the  defendant. 

This  court  gives  no  opinion  as  to  the  validity 
of  title  acquired  by  possession. 

Judgment  reversed  and  the  cause  remanded. 
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•RAMSAY  17.  LEE. 


In  Virsrinla,  in  1784,  no  gift  of  a  slave  was  valid 
unless  In  writing  and  recorded,  although  possession 
accompahied  the  gift. 

Qu(Ere,  whether  5  years'  possession  is  alone  a  good 
title  to  enable  a  plaintiff  to  recover  in  detinueT 

ERROR  to  the  circuit  court  of  the  district  of 
Columbia,  sittine  at  Alexandria,  in  an  ac- 
tion of  detinue  brought  by  Lee  against  Ramsay, 
for  a  slave  named  Frederick. 

The  material  facts  appearing  by  the  bill  of 
exceptions  taken  by  the  defendant  below,  were, 
that  Lee  claimed  as  trustee  for  Kennedy,  Ainder 
a  deed  from  Wilson  duly  acknowledged  and  re- 
corded, and  dated  the  1st  of  December,  1804. 
The  question  was  whether,  at  the  date  of  that 
deed,  Wilson  had  a  good  title  to  the  slave. 

Mrs.  Gordon,  being  the  owner  of  the  slave  in 
1784,  made  a  verbal  gift  of  him  to  the  defendant 
Ramsay,  who  was  then  only  eight  years  old^ 
and  possession  accompanied  the  gift;  the  slave 
remained  with  the  defendant  and  his  mother, 
Mrs.  Ramsay,  in  the  family  of  Wilson,  until  the 
year  1790,  when  Mrs.  Ramsay,  (claiming  the 
slave  as  residuarv  l^^tee  under  the  will  of  Mrs. 
Gordon,  under  the  idea  that  the  parol  gift  to 
her  son  was  void,)  by  deed  of  bargain  and  sale 
conveyed  the  slave  to  Wilson,  in  consideration 
of  five  shillings  "and  divers  other  good  causes." 
Wilson  held  possession  of  the  slave  under  that 
deed  until  the  year  1805,  when  the  defendant 
took  him  away,  and  has  ever  since  detained  him. 
The  defendant  and  his  mother  and  the  slave  had 
continued  to  live  in  the  family  of  Wilson  from 
the  year  1784  till  the  year  1805. 

The  court  below,  upon  the  plaintiff's  motion, 
instructed  the  jury,  "that  if  such  a  verbal  gift 
was  made  to  the  defendant  of  the  said  slave,  and 
such  possession  given  to  him  as  aforesaid,  the 
gift  is  void  in  law,  and  opposes  no  bar  to  the 
recovery  of  the  plaintiff." 

The  verdict  and  judgment  in  the  court  below 
being  against  the  defendant,  he  brought  his  writ 
of  error. 
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♦Youngs,  for  the  plaintiff  in  error.      [*402 

Did  not  contend  that  the  verbal  gift  of  a  slave 
could,  imder  the  laws  of  Virginia,  give  a  good 
title,  but  that  such  a  gift  and  five  years'  posses- 
sion was  a  good  title  for  a  defendant  in  detinue, 
but  not  for  a  plaintiff,  if  his  possession  was 
wrongfully  acquired.  He  contended  that  the 
defendant's  title  was  confirmed  by  the  operation 
of  the  act  of  assembly  of  Virginia,  passed  in 
1787. 

£.  J.  Lee,  contra. 

If  five  years'  possession  is  a  good  title  to  Ram- 
say, fifteen  years'  possession  must  be  a  good  title 
in  Wilson;  and  Ms  possession,  being  posterior 
to  Ramsay's,  must  give  him  a  better  title. 

The  case  of  Turner  v.  Turner,  1  Wash.  139, 
is  decisive  that  such  a  parol  gift  cannot  be  given 
in  evidence. 

Youngs,  in  reply. 

The  possession  of  Wilson,  in  order  to  create 
a  title,  must  at  all  events  have  been  adverse: 
but  his  possession  was  the  possession  of  Ram- 
say.   They  all  lived  in  the  same  family. 

In  the  case  of  Jourdan  v.  Murray,  3  Gall.  85, 
it  is  decided  by  the  court  of  appeals  in  Virginia, 
that  a  parol  gift  of  slaves  prior  to  1787,  ma^  be 
given  in  evidence  to  prove  five  years'  possession, 
so  as  to  bar  the  plaintiff's  recovery. 

Mabshall,  Oh.  J,  There  is  no  question  thai 
five  years'  adverse  possession,  with  or  witiiout 
right,  gives  a  good  title. 

March  14.  SIabshaix,  Oh,  /.,  delivered  the 
opinion  of  the  court  to  the  effect  following: 

The  case  is  the  same  as  that  of  WiUison  v. 
Spiers,  just  decided,  except  that  in  this  case  the 
court  below  ^ve  the  'instruction  which  [*403 
the  court  in  Kentucky  ought  to  have  given. 

The  opinion  of  the  court  was  only  tluit  a  parol 
gift  to  the  defendant,  accompanied  by  posses- 
sion, did  not  bar  the  plaintiff's  right  to  recover. 

This  court  gives  no  opinion  as  to  the  title  ae> 
quired  by  the  possession* 

Judgment  affirmed. 


STEAD'S  EXECUTORS  r.  COURSE. 

A  collector,  selling  land  for  taxes,  must  act  In 
conformity  with  the  law  from  which  his  power  is 
derived,  and  the  purchaser  Is  bound  to  inquire 
whether  be  has  so  acted. 

It  is  incumbent  on  the  vendee  to  prove  the  au- 
thority to  sell. 

•  By  the  tax  laws  of  Georgia,  for  1790  and  1791, 
the  collector  was  authorized  to  sell  land  only  on 
the  deOciency  of  personal  estate;  and  then  to  sell 
only  so  much  as  was  necessary  to  pay  the  taxes  in 
arruar. 

Under  those  laws  the  sale  of  a  whole  tract, 
when  a  small  part  would  have  been  sufficient  to  pay 
the  taxes,  was  void. 

ERROR  to  the  circuit  court  for  the  district  of 
Georgia,  as  a  court  of  equity. 
Stead's  executors  brought  their  bill  in  equity 
against  Elizabeth  Course,  the  widow,  and  Car- 
oline Course,  the  infant  daughter  of  Daniel 
Course,  deceased,  to  set  aside,  as  fraudulent,  a 
deed  of  land  made  by  Courvoisie,  a  collector  of 
taxes  for  Chatham  county,  to  Daniel  Course, 
and  to  charge  the  land  for  payment  of  a  debt 
due  from  the  late  firm  of  Rae  &  Somerville  to 
the  complainant's  testator,  according  to  a  for- 
mer  decree   of    the   court.    The   bul    charges 

Note. — Sale  of  landa  for  tames;  strict  compM- 
ance  ioith  statute  necessanf — see  note,  4  L.  ed. 
U.  8.  518. 
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the  land  as  being  still  the  estate  of  John  Rae, 
deceased,  formerly  one  of  the  partners  in  the 
firm  of  Kae  &,  Somerville,  and  that  all  the  joint 
funds  were  exhausted. 

There  was  no  appearance  for  the  defendant 
Caroline;  but  the  defendant  Elizabeth  appeared, 
and  pleaded,  that  her  late  husband,  Daniel 
Course,  purchased  the  land  fairly  and  bona  fide 
at  public  sale  from  the  tax  gatherer,  for  the  sum 
of  552  dollars  and  89  cento,  without  notice  of 
any  claim,  title  or  interest  of  the  complainants 
in  the  said  land,  if  any  they  have.  The  plea 
avers  that  the  consideration  money  was  paid  to 
404*]  the  tax  gatherer;  that  *he  had  a  right 
to  sell  the  land  for  default  in  payment  of  taxes ; 
that  the  taxes  were  not  paid  at  the  time  of  sale, 
which  was  publicly  made,  after  legal  notice; 
that  Daniel  Course  took  immediate  possession, 
and  died  seized  thereof,  and  at  his  death  it  de- 
scended to  his  heirs,  of  whom  the  defendant 
Elizabeth  is  one.  The  deed  exhibited  was  dated 
May  5th,  1792. 

The  defendant  Elizabeth  also  answered  the 
bill,  denying  fraud,  &c 

To  the  plea  there  was  a  replication,  denying 
that  the  tax  gatherer  had  a  right  to  sell  the 
land;  that  the  sale  was  publicly  made  after  legal 
notice,  and  that  Daniel  Course  was  a  fair  and 
bona  fide  purchaser,  for  a  valuable  considera- 
tion, without  notice;  and  averring  that  the  pre- 
tended sale  and  conveyance  were  unfair,  fraudu- 
lent and  void. 

On  the  17th  of  May,  1805,  the  circuit  court 
sustained  the  plea,  and  dismissed  the  bill  with 
costs. 

The  evidence  and  facts  stated  in  the  record 
are  as  follows: 

1.  The  advertisement  of  the  sale,  in  these 
words: 

"Sale  fob  Taxes. 
"Will  be  sold,  on  Saturday,  the  5th  day  of 
May,  at  the  court  house  in  the  city  of  Savannah, 
between  the  hours  of  twelve  and  one,  450  acres 
of  land,  lying  and  being  on  Pipetnaker's  Creek, 
county  of  Chatham,  ^so,  part  of  the  lot  No. 
6,  Percival  ward,  together  with  the  house  there- 
on, seized  for  the  payment  of  the  taxes  of  1790 
and  1791.  "Fbancis  Coubvoisie, 

"T.  C.  C.  C." 

2.  The  original  grant  from  the  province  of 
Georgia  to  John  Rae,  dated  November  2d,  1762, 
describing  the  land  as  follows:  "All  that  tract 
of  land,  cdntaining  4^0  acres,  situate  and  being 
in  the  parish  of  Christ's  Church,  in  our  province 
405*]  *of  G^rgia,  bounded  on  the  northeast 
by  the  river  Savannah,  on  the  southeast  by  land 
of  James  Edward  Powell,  Esq.,  on  the  south- 
west by  land  of  Isaac  Young,  and  land  of  the 
said  John  Rae,  and  on  the  northwest  by  Pipe- 
maker's  Creek." 

3.  A  certificate  of  a  return  of  taxable  prop- 
erty belonging  to  the  estate  of  Robert  Rae, 
made  by  Siamuel  Hammond,  Esq.,  for  the  year 
1791,  viz.,  Chatham  county,  282  acres  tide 
swamp  on  Hutchinson  Island;  450  acres  pine 
barren,  opposite  the  above,  on  Pipemaker's 
Creek;  Richmond  and  Franklin  county,  1,400 
acres  oak  and  hickory  land;  56  negroes;  one 
four-wheeled  carriage. 

4.  The  following  letter  from  Hammond  to 
the  collector,  viz. : 

"Sir,  As  you  are  oompelKng  me  to  pay  the 
taxes  due  by  the  estate  of  Robert  Rae,  deceased,  | 
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for  the  ^ears  1790  and  1791,  and  as  I  have  no 
moneys  in  my  hands  of  the  estate,  or  able  to 
raise  the  sum  due  out  of  my  own  resources,  and 
the  law  allowing  me  the  privilege  of  pointing 
to  property  of  the  estate,  you  are  hereby  noted 
to  levy  on  450  acres  of  land  in  Chatham  county, 
laying  and  being  on  Pipemaker's  Creek. 

"I  am  your  obedient  servant, 

"Samxtel  HAMMOin). 

"P.  Courvoisie,  Tax  Collector, 

"2d  April,  1792." 

There  was  also  evidence  that  the  land  came 
by  descent  or  devise  from  John  Rae,  the  orig- 
inal grantee,  to  Robert  Rae,  whose  widow  (the 
mother  of  the  defendant,  Elizabeth  Course) 
afterwards  married  Samuel  Hammond. 

It  was  also  stated  as  a  fact,  that  "the  rela- 
tionship between  the  wife  of  Daniel  Course 
and  the  wife  of  Samuel  Hammond,  appeared  to 
the  court  the  only  evidence  from  *  which  [*406 
it  could  be  inferred  that  Course  participated  in 
the  fraud,  or  had  a  knowledge  of  it." 

By  the  tax  laws  of  Georgia  for  1790  and  1791, 
tide  swamps  of  the  first  quality  are  valued  at  97 
shillings  per  acre,  second  quality  at  60  shil- 
lings, and  third  quality  at  37  shillings;  pine 
barrens  adjoining  tide  swamps,  and  within  three 
miles  of  tide  water,  at  15  shillings  per  acre ;  oak 
and  hickory  lands  of  the  first  quality  at  15  shil- 
lings per  acre,  second  quality  7  shillings,  third 
quality  4  shillings.  The  tax  for  1790  was  ten 
shillings,  and  for  1791  six  shillings,  on  every 
hundred  pounds'  value  of  the  lands.  The  taxes 
were  to  be  paid  by  the  15th  of  December,  and 
it  was  enacted,  that  "in  case  of  default,  the  col- 
lecter  of  the  county  where  such  defaulter  shall 
happen,  shall  immediately  proceed  against  such 
defaulter  by  distress  and  sale  of  the  goods  and 
chattels,  if  any  be  found,  otherwise  on  the  land 
of  such  defaulter,  or  so  much  thereof  as  will 
pay  the  amount  of  taxes  due,  with  coste;  and 
in  all  such  cases  to  make  title  te  purchasers  of 
the  property  sold  as  aforesaid." 

The  collecters  were  required  to  close  their  ac- 
counte  by  the  1st  of  March  and  deliver  the  same 
to  the  treasurer,  and,  after  deducting  two  and 
a  half  per  cent,  on  all  such  taxes  as  they  shall 
receive,  pay  the  remainder  to  the  treasurer. 

P.  B.  Key,  for  the  plaintiffs  in  error. 

1.  The  plea  is  substantially  defective. 

1st.  In  not  averring  a  seizin  in  some  person 
who  was  liable  for  taxes. 

2d.  In  not  averring  that  there  was  no  per- 
sonal property*  which  might  be  distrained  for 
the  taxes,  for  it  was  only  in  default  of  personal 
property  that  the  collector  was  authorized  by 
law  to  sell  the  land ;  and, 

3d.  In  not  averring  that  Daniel  Course  had 
not  notice  of  the  complainante'  claim  before  he 
paid  the  purchase  money. 

*A  purchase  consiste  of  a  number  of  [*407 
separate  acte,  such  as  the  agreement,  the  deed, 
the  payment,  &c  If,  before  the  last  act  be 
done,  he  obtains  notice,  he  gains  no  title  in 
equity.  Even  if  he  has  paid  the  money  but  not 
received  the  deed  at  the  time  of  notice,  he  is  not 
a  purchaser  without  notice. 

The  same  strictness  is  required  in  pleading  in 
equity  as  at  common  law.  A  plea  in  equity 
must  of  itself  constitute  a  complete  defense.  It 
can  derive  no  aid  from  the  answer.  The  an- 
swer cannot  come  into  view  until  the  plea  be 
disposed  of.    If  the  plea  be  good,  the  answer  is 
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unnecessary;  and  in  considering  the  validity  of 
the  plea,  every  allegation  of  the  bill,  not  an- 
swered by  the  plea,  is  to  be  taken  to  be  true. 
Mitford,  16,  177;  2  Atk.  630,  8torv  v.  Windsor, 

2.  But  if  these  defects  of  the  plea  should  be 
considered  as  cured  by  the  replication,  yet  it 
appears  upon  the  whole  record  that  the  facts  of 
the  plea  are  not  true,  and  that  the  sale  of  the 
collector  transferred  no  right  in  the  land  to 
Daniel  Course. 

1st.  The  sale  and  conveyance  were  fraudulent 
and  void. 

2d.  The  collector  had  no  authority,  under  the 
circumstances  of  the  case,  to  sell;  and  if  he  had 
authority,  he  has  not  executed  it  legally. 

i.  The  sale  was  fraudulent.  The  circum- 
stances indicating  fraud  are,  that  the  lands  were 
liable  in  equity  to  the  debts  of  John  Rae.  That 
the  taxes  were  not  paid  for  1790  and  1791,  al- 
though there  was  personal  estate  enough  in  the 
hands  of  the  representatives  of  Robert  Rae,  in 
whose  occupation  the  lands  were,  to  pay  them. 
This  appears  by  Hammond's  return  of  property, 
in  which  he  has  returned  56  negroes  as  the  prop- 
erty of  Robert  Rae.  That  notwithstanding  his 
personal  properly  was  in  his  hands,  Hammond, 
who  had  married  Robert  Rae's  widow,  the 
mother  of  the  defendant  Elizabeth  Course,  not 
only  permitted  the  land  to  be  sold  for  taxes, 
but  requested  it  might  be  sold,  and  pointed  out 
this  very  land  as  the  object  of  sale.  The  adver- 
408*  J  tisement  described  the  land  *by  its  least 
notorious  appellation.  It  mentions  neither  the 
name  of  the  owner  of  the  land,  nor  the  amount 
of  taxes  due.  Hammond's  son-in-law,  the  hus- 
band of  the  defendant,  became  the  purchaser. 
There  can  be  no  doubt  that  he  must  have  known 
the  situation  of  the  estate.  He  knew  It  was  lia- 
ble for  the  debts  of  John  Rae.  He  knew  that 
there  was  personal  estate  sufficient  to  pay  the 
taxes.  He  knew  that  his  father-in-law  ought  to 
have  paid  them;  and  he  knew  that  he  had  di- 
rected the  collector  to  sell  the  land.  He  knew 
the  price  which  he  gave  for  the  land  was  far 
below  its  value ;  for  the  bill  states  it  was  sold  in 
1799  for  2,386  dollars,  and  the  defendant,  in  her 
answer,  says  that  it  was  then  sold  far  below  its 
value.  He  and  his  father-in-law  and  their  wives 
were  the  representatives  of  Robert  Rae,  and 
were  the  only  persons,  except  creditors,  who 
were  interested  in  the  lands.  These  circum- 
stances go  strongly  to  show  that  the  sale  by  the 
collector  was  only  the  means  used  to  defeat  the 
creditors  of  their  just  debts. 

2.  The  collector  had  no  authority  to  sell  these 
lands  for  taxes. 

1st.  Because  there  was  sufficient  personal 
property,  of  which  he  had  notice  by  the  return 
of  Hammond. 

2d.  Because  he  was  not  authorized  in  any  case 
to  sell  more  land  than  was  sufficient  to  pay  the 
taxes.  The  price  which  Daniel  Course  gave  at 
this  pretended  sale  was  652  dollars;  the  same 
lands,  in  1799,  sold,  imder  the  decree  of  the 
court,  for  2,386  dollars,  which  the  defendant  in 
her  answer  says  was  far  below  their  value,  and 
yet  the  utmost  amount  of  taxes  which  could  be 
claimed,  even  supposing  that  all  the  taxes  for 
1790  and  1791,  aue  from  the  estate  of  Robert 
Rae,  for  property  wherever  situated  in  Georgia, 
could  be  charged  upon  this  one  tract  of  land, 
would  not  exceed  150  dollars;  and  if,  as  we  con- 
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tend,  this  tract  is  liable  for  its  own  taxes  only, 
the  amount  could  not  exceed  10  or  12  dollars 
All  special  authorities  are  to  be  rigidly  pursued 
and  strictly  construed.     Cowp.  26. 

3d.  Because  the  collector  could  not  sell  after 
the  first  of  March  in  any  year  for  taxes  due  in 
a  preceding  year.  'The  15th  of  Decern-  [•409 
ber  was  the  time  limited  ior  the  debtors  to  pay 
their  taxes,  and  from  that  time  till  the  1st  of 
March  Vas  allowed  to  the  collector  to  enforce 
ayment  by  distress  and  sale;  and  on  that  daj 
e  was  bound  to  close  his  accounts,  and  paj 
over  the  moneys  collected  to  the  treasurer. 
Whether  he  had  collected  or  not,  he  was  bound 
to  pay;  and  the  law  did  not  give  him  this  sum- 
mary remedv  to  indemnify  himself  for  any  taxes 
he  might  aavance.  If  it  did,  it  must  give  him 
a  lien  for  an  indefinite  time,  which  cannot  be 
supposed  to  have  been  the  intention  of  the  leg- 
islature. It  is  a  special  power  of  an  extrajudi- 
cial nature,  to  perform  a  duty  in  a  ceri^ain  time, 
and  he  is  bound  to  pursue  his  authority  strictly. 
If  he  paid  the  taxes  which  he  had  not  collected, 
the  power  to  distrain  did  not  continue  for  his 
benefit.  It  is  to  be  presumed  that  he  did  his 
duty,  unless  the  contrary  appears,  and  that  he 
did  pay  the  taxes  which  he  was  bound  to  col- 
lect, and  had  failed  to  collect,  at  the  time  when 
he  was  bound  to  close  his  accounts. 

4th.  Because  the  advertisement  did  not  suffi- 
ciently describe  the  land.  It  is  simply  called 
450  acres  of  land  lyinff  on  Pipemaker's  Creek, 
without  mentioning  tne  Savannah  River,  on 
which  it  was  also  bounded,  and  which  was  a 
more  notorious  object.  It  neither  mentions  the 
person  from  whom  the  taxes  were  due,  nor  their 
amount,  nor  the  name  of  the  owner  of  the  land. 
The  advertisement  has  no  date,  nor  is  it  stated 
what  notice  was  given,  nor  how  it  was  published. 

There  is  no  evidence  of  the  amount  of  the 
taxes  due,  nor  of  the  amount  demanded ;  nor  of 
the  amoimt  of  taxes  for  the  non-payment  of 
which  the  land  was  sold. 

It  does  not  appear  that  Courvoisie  was  col- 
lector for  the  years  1790  and  1791. 

Martin,  contra. 

The  purchaser  from  a  collector  of  taxes  has  a 
good  title  without  deed.  Upon  the  payment  of 
the  purchase  money,  the  title  vests  by  operation 
of  law,  in  the  same  *manner  as  it  does  [*410 
in  the  case  of  a  sale  of  lands  under  a  fieri  facias. 

There  is  no  fact  stated  in  the  bill  to  show  the 
sale  to  be  fraudulent.  No  advertisement  is  re- 
quired by  law  in  the  proceedings  of  the  collect- 
or. There  is  no  replication  to  the  answer,  and, 
therefore,  all  the  facts  it  contains  are  to  be 
taken  to  be  true,  so  far  as  it  is  responsive  to  the 
bill. 

It  was  not  necessary  to  state  in  the  plea  that 
any  person  was  seized  of  the  land,  nor  who  was 
liable  for  the  taxes.  The  jjroperty  was  liaWc 
for  taxes  whoever  might  be  its  owner. 

When  sales  are  made  by  a  public  officer,  he 
is  presumed  to  do  his  duty,  and  to  have  com- 
plied with  all  the  reouisites  of  the  law,  until 
the  contrary  is  provea.  Eveiy  presumption  is 
in  favor  of  the  purchaser.  The  purchaser  is 
not  bound  to  know  whether  the  tasfes  have  been 
paid  or  not. 

There  is  no  evidence  that  there  was  personal 
property  at  the  time  the  taxes  were  payable. 
The  certificate  of  Hammond  was  a  year  pre- 
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ceding  that  time;  and  the  personal  property 
might  have  been  sold;  but  if  there  was,  the 

Surchaser  of  the  real  estate  is  not  to  be  preju- 
iced  thereby;  it  is  a  matter  between  the  person 
liable  for  taxes  and  the  officer  who  sold  the 
land  when  he  might  have  sold  the  personal  es- 

If  an  executor  have  power  by  will  to  sell  land 
for  payment  of  debts,  m  case  of  a  deficiency  of 
personal  assete,  and  he  sells,  although  the  per- 
sonal assets  were  sufficient,  yet  the  purchaser 
of  the  land  will  be  protected.  1  Eq.  Ca.  Abr. 
358,  359;  2  P.  Wms.  148;  2  Cha.  Ca.  115. 

The  collector  had  a  right  to  sell  this  land  to 
pay  all  the  taxes  due  from  Robert  Rae*s  estate 
wherever  situated;  and  it  is  immaterial  at  what 
price  Daniel  Course  purchased  the  land,  if  the 
sale  was  fairly  made. 

411*]  *Hammond  was  not  bound  to  pay  the 
taxes  on  this  land,  if  he  knew  that  it  was  liable 
to  the  claim  of  the  complainants.  It  would 
have  been  a  waste  of  the  estate  of  Robert  Rae. 

The  imperfect  description  of  the  land  is  no 
evidence  of  fraud  in  toe  collector;  he  adver- 
tised it  by  the  name  stated  in  the  return  of 
Hammond.  He  was  not  obliged  to  describe  it 
as  lyin^  on  the  Savannah.  The  law  did  not  re- 
quire him  to  name  the  person  who  had  title  to, 
or  was  in  possession  of,  the  land,  nor  the  name 
of  the  person  liable  for  the  taxes,  nor  their 
amount.  There  is  no  proof  of  fraud  but  what 
arises  from  those  circumstances,  and  the  rela- 
tionship between  Mrs.  Hammond  and  Mrs. 
Course;  and  these  are  only  circiunstanoes  which 
at  most  may  excite  a  suspicion.  The  presump- 
tion of  law  is  always  against  fraud.  It  must 
always  be  proved.  And  unless  it  be  not  only 
proved,  but  brought  home  to  the  purchaser,  the 
sale  cannot  be  set  aside. 
P.  B.  Key,  in  reply. 

The  plea  admits  everything  in  the  bill  not 
denied  by  the  plea,  and  although  there  be  also 
an  answer,  ana  no  replication  to  that  answer, 
vet  the  facts  stated  in  the  answer  cannot  be 
brought  in  aid  of  the  plea.  It  must  stand  on 
its  own  foundation. 

The  answer  cannot  be  brought  into  view  un- 
til the  question  upon  the  plea  be  decided. 

It  was  not  necessary  for  the  bill  to  state  all 
the  facts  which  may  be  given  in  evidence  of 
fraud.  It  is  sufficient  if  fraud  be  positively 
charged  in  general  terms. 

The  rule  of  law  is  not  that  everything  is  to 
be  presumed  in  favor  of  the  purchaser;  but 
that  a  purchaser  who  claims  title  under  a  spe- 
cial limited  authority,  a  power  naked  and  with- 
out interest,  must  show  that  the  power  has  been 
strictly  pursued. 

The  doctrine  advanced  on  the  other  side,  that 
whether  the  taxes  were  due  or  not,  Ihe  pur- 
chaser is  protected  in  his  title,  is  l^azardous  in 
412*]  the  extreme;  it  *would  subject  all  our 
estates  to  the  control  of  a  collector  of  taxes. 

The  cases  cited  do  not  support  the  doctrine. 
They  only  show  that  where  lands  are  devised 
for  the  payment  of  debts  generally,  the  pur- 
chaser is  not  bound  to  see  to  the  application  of 
the  money;  or  to  inquire  whether  there  be  per- 
sonal estate  sufficient  to  pay  the  debts;  but  if 
lands  are  devised  to  pay  certain  debts  specified 
in  a  schedule,  there  the  purchaser  must  see  to 
the  application  of  the  money.  The  case  cited 
from  2  P.  Wms.  148,  was  a  case  of  a  term  for 
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years  only,  which  the  executor  had  a  right  to 
sell  as  personal  estate. 

The  sound  rule  of  law  is,  that  no  man  shall 
be  permitted  to  sell  the  estate  of  another  with- 
out an  express  delegated  authority ;  and  he  who 
claims  under  such  an  authority  must  show  that 
it  has  been  strictly  pursued.  Caveat  emptor, 
when  he  buys  property  from  a  man  who  is  not 
the  owner  of  it. 

Property  in  one  county  could  not  be  liable 
for  taxes  on  property  in  another  county.  There 
were  different  collectors  in  different  counties, 
who  had  separate  and  independent  powers. 

March  14.  Mabshall,  Ch,  J.,  delivered 
the  opinion  of  the  court,  as  follows : 

The  plaintiffs,  who  were  the  creditors  of  Rae 
&  Somerville,  brought  this  bill  to  subject  a 
tract  of  land  in  the  possession  of  the  defendants 
to  the  payment  of  a  debt  for  which  they  had 
obtained  a  decree  against  Rae  &  Somerville. 

The  defendants  plead  that  Daniel  Course, 
under  whom  they  claim  by  descent,  is  a  fair 
purchaser,  for  a  valuable  consideration,  of  the 
premises  in  question,  at  a  sale  thereof,  by  the 
collector  of  taxes  for  the  county  in  which  they 
lie,  made  for  taxes  in  arrear.  The  defendant 
also  answered,  denying  fraud. 

*A  replication  was  filed  to  this  plea,  [*413 
and,  on  a  hearing,  it  was  sustained,  and  the 
bill  dismissed. 

In  this  case  the  merits  of  the  claim  cannot  be 
examined.  The  only  questions  before  this 
court  are  upon  the  sufficiency  of  the  plea  to  bar 
the  action,  and  the  sufficiency  of  the  testimony 
to  support  the  plea  as  pleaded. 

On  the  first  point,  the  counsel  for  the  plain- 
tiff has  adduced  authority  which  would  certain- 
ly apply  *  strongly,  if  not  conclusively,  in  his 
favor,  if  a  special  demurrer  had  been  filed  to 
the  plea.  But  as  issue  has  been  taken  on  it, 
the  court  thinks  it  sufficient,  since  it  contains, 
in  substance,  matter  which,  if  true,  would  bar 
the  action. 

The  replication  puts  the  mat^r  of  the  plea  in 
issue,  and  it  is  incumbent  on  the  defendants  to 
support  it.  They  prove  a  sale  by  the  collector 
on  account  of  taxes,  and  adduce  a  deed  convey- 
ing the  premises  to  the  purchaser.  But  this 
testimony  alone  is  not  sufficient  to  support  the 
plea.  The  validity  of  the  sale  is  the  subject  of 
controversy,  and  its  validity  depends  on  the 
authority  of  the  collector  to  sell,  and  on  the 
fairness  of  the  transaction.  It  would  be  going 
too  far  to  say  that  a  collector  selling  land  with 
or  without  authority,  could,  by  his  conveyance, 
transfer  the  title  of  the  rightful  proprietor.  He 
must  act  in  conformity  with  the  law  from 
which  his  power  is  derived,  and  the  purchaser 
is  bound  .to  inquire  whether  he  has  so  acted. 
It  is  true  that  full  evidence  of  every  minute 
circumstance  ought  not,  especially  at  a  distant 
day,  to  be  required.  From  the  establishment 
of  some  facts,  it  is  possible  that  others  may  be 
presumed,  and  less  than  positive  testimony  may 
establish  facts.  In  this  case,  as  in  all  cithers 
depending  on  testimony,  a  sound  discretion, 
r^ulated  by  the  law  of  evidence,  will  be  exer- 
cised. But  it  is  incumbent  on  the  vendee  to 
prove  the  authority  to  sell,  and  the  question 
respecting  the  fairness  of  the  sale  will  then 
stand  on  the  same  principles  with  any  other 
transaction  in  which  fraud  is  charged. 

663 


414 


Supreme  Coubt  or  the  UinxED  States. 


1808 


414*]  •In  examining  the  law  under  which 
this  sale  was  made,  the  court  perceives  that  the 
collector  is  authorized  to  sell  land  only  on  the 
deficiency  of  personal  estate;  and  then  to  sell 
only  so  much  as  is  necessary  to  pay  the  tax  in 
arrear.  In  this  case  a  sale  is  made  of  a  whole 
tract  of  land,  without  specifying  the  amount  of 
taxes  actually  due  for  which  tlmt  land  was  lia- 
ble and  could  be  sold.  This  is  proceeding  in  a 
manner  not  strictly  regular.  The  sale  ought  to 
have  been  of  so  much  of  the  land  as  would  sat- 
isfy the  tax  in  arrear.  Should  it  be  true  that 
the  land  was  actually  liable  for  the  whole  sum 
for  which  it  sold,  it  would  still  be  incumbent 
on  the  vendee  to  prove  that  fact;  for  it  cannot 
be  presumed.  Every  presumption,  arising  from 
the  testimony  in  the  cause,  is  against  it. 

Had  this  fact  been  established,  the  court  is 
inclined  to  think  that  the  circumstances  of  the 
case  as  stated,  though  not  perhaps  amounting 
to  proof  of  fraud,  afford  such  presumptions  as 
would  render  a  final  decree,  without  further 
testimony,  unsatisfactory,  and  that  an  issue 
ought  to  have  been  directed  on  the  question 
whether  the  sale  was  fraudulent  or  not.  But 
if  a  whole  tract  of  land  was  sold  when  a  small 
part  of  it  would  have  been  sufficient  for  the 
taxes,  which  at  present  appears  to  be  the  case, 
the  collector  unquestionably  exceeded  his  au- 
thority, and  the  plea  cannot  be  sustained. 

It  is,  therefore,  the  opinion  of  the  court,  that 
there  is  error  in  the  decree  of  the  circuit  court 
for  the  district  of  Georgia,  in  sustaining  the 
plea  of  the  defendants,  and  dismissing  the  bill 
of  the  plaintiffs,  and  that  the  said  decree  ought 
to  be  reversed  and  annulled,  and  the  cause  re- 
manded, with  directions  that  the  defendants 
shall  answer  over,  and  that  further  proceedings 
be  had  in  the  said  cause,  according  to  equity. 

Decree  reversed. 


416«]        •HIGGINSON  v.  MEIN. 

The  act  of  Georgia  conflscat^ng  the  estate  of  the 
mortsrageor,  is  no  bar  to  the  claim  of  the  mortgagee, 
a  British  merchant,  whose  debt  was  only  seques- 
tered daring  the  war.  The  estate  of  the  mortgage- 
or  onlv  was  confiscated,  not  that  of  the  mortgagee. 

The  act  of  limitations  of  Georgia  does  not  apply 
to  mortgagees.  The  possession  of  the  mortgageor 
is  not  adverse. 

QwBre^  whether  a  presumption  of  i>ayment  of 
the  deht  does  not  arise  from  the  circumstances  of 
this  case? 


THIS  was  an  appeal  from  a  decree  of  the  cir- 
cuit court  for  the  district  of  Georgia,  which 
dismissed   the   complainant's   bill   brought   to 
foreclose  a  mortgage. 
The  facts,  as  stated  by  Mabshall,  Oh.  J.,  in 


delivering  the  opinion  of  the  court,  were  as  fol- 
lows: 

In  November,  1769,  Alexander  Wylly,  then 
residing  in  Georgia,  executed  his  bond  to  Green- 
wood &  Higginson,  merchants  of  London,  for 
the  sum  of  2,1082.  48,  sterling,  ocmditioned  to 
pay  1,0542.  2s.  like  money,  on  or  before  the  1st 
of  January,  1773;  and  also  executed  a  deed  of 
mortgage,  (which  was  admitted  to  record  in  the 
secretary's  office,)  to  secure  the  payment  of  the 
bond.  Alexander  Wylly  txx^  part  with  the 
British  in  the  war  of  our  revolution,  in  conse- 
quence of  which  his  estate  was  confiscated,  and 
commissioners  were  appointed  to  take  posses- 
sion of  it  and  to  sell  it.  In  1784,  the  mortgaged 
premises  were  sold  and  conveyed  by  the  com- 
missioners to  certain  persons  in  Savannah,  who 
sold  and  conveyed  them  to  James  Houston, 
who  retained  peaceable  possession  of  tkena  un- 
til his  death.  In  1796  these  lands  were  sold 
under  execution  by  the  marshal,  to  satisfy  a 
judgment  obtained  against  James  Mossman,  as 
executor  of  James  Houston.  The  purchaser  at 
the  marshal's  sale  had  notice  of  the  mortgage 
deed  to  Greenwood  &,  Higginson. 

This  suit  is  brought  against  the  agent  of  the 
purchaser,  (to  whom  notice  was  given,  and  to 
whom  the  purchaser  has  since  conveyed  his 
right,)  in  order  to  obtain  payment  of  the  debt 
due  from  Wylly,  and  to  foreclose  all  equity  of 
redemption  in  the  mortgaged  premises.  The 
bill  was  filed  on  the  4th  of  November,  1802. 

♦P.  B.  Key,  for  the  appellant.  [♦416 

The  trea/ty  of  peace  of  1783  removed  all  l^al 
impediments  to  the  recovery  of  debts.  By  the 
fourth  article,  "It  is  agreed  that  creditors  on 
either  side  shall  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  ster- 
ling money,  of  all  bona  fide  debts  heretofore 
contracted."  And  by  the  5th  article,  **It  is 
agreed  that  all  persons  who  have  any  interest 
in  confiscated  lands,  either  by  debts,  marriage 
settlements,  or  otherwise,  shall  meet  with  no 
lawful  impediment  in  the  prosecution  of  their 
just  rights."  At  the  time  of  the  treaty,  this 
land  was  not  sold,  but  holden  by  the  state  un* 
der  the  confiscation  act.  After  the  treaty  the 
state  held  it  subject  to  the  mortgage,  and  could 
sell  only  such  right  as  it  had.  It  could  at  most 
sell  Wylly's  right  of  redemption. 

Harper,  contra. 

The  estate  both  of  the  mortgageor  and  mort- 
gagees in  this  land  was  confiscated,  and  vested 
in  the  state  of  Georgia.  If  the  treaty  is  to  set 
up  the  title,,  no  estate  of  a  British  subject  in- 
debted to  a  British  subject  could  ever  be  con- 
fiscated ;  for  the  land  may  be  the  only  fund  out 
of  which  the  creditor  can  get  payment. 

The  impediments  intended  to  be' removed  by 
the  treaty  were  only  le^l  impediments,  not 
everything  which  went  to  impair  the  security; 


Note. — As  between  mortgageor  and  mortgagee 
the  relation  exists  that  operates  as  an  estoppel  to 
the  mortgageor's  claiming  possession  adverse  to  the 
mortgage.  The  principle  of  estoppel  arises  where 
the  action  is  between  mortgagee  and  mortgageor, 
their  privies  or  assigns. 

Tyler  on  Ejectment,  543.  166,  160. 
Doe  T.  Haisey,  8  Bam  &  Cres.  767. 

Carroll  t.  Ballance,  26  111.  0;  Fuller  ▼.  Wads- 
wiMTtfa,  2  tred.  268 :  Den  v.  Stockton,  7  Halst.  822 ; 
Ely  V.  McGuire.  2  Ham.  228 ;  Bockwell  v.  Bradley, 
2  Conn,  1;  Wakeman  v.  Banks,  Id.  446:  Smith  ▼. 
Bhnler,  12  Berg.  &  B.  240 ;  Alsop  v.  Peck,  2  Boot, 
224 :  Bank  t.  Sates,  11  Conn.  619 ;  Doe  v.  Boll,  7 
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Ham.  part  2,  70;  Brown  v.  Mace,  7  Blackf.  2: 
Lvman  v.  Mower,  6  Vt  846;  Wilson  v.  Hooper,  13 
Id.  653 ;  Keech  v.  Hall,  Doug.  21 ;  Thunder  v. 
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Bflt  that  which  merely  rendered  the  debtor  less 
able  to  pay.  Confiscations  were  not  included 
under  the  expression  legal  impediments,  because 
there  is  a  separate  provision  for  the  case  of 
confiscations.  If  confiscations  were  meant  to 
be  included  in  the  expression,  it  might  as  well 
be  extended  to  any  general  acts  of  the  legisla- 
ture by  which  the  debtor's  means  of  payment 
may  be  diminished.  This  being  a  particular 
lien,  does  not  differ  the  case  from  that  of  a 
general  lien.  Every  judgment  creditor  had  a 
Hen  upon  all  the  lands  of  his  debtor,  and  if  all 
these  liens  are  saved  by  the  treaty,  there  were 
very  few  confiscations  which  it  would  not  an- 
nul. 

4^17*]  ♦The  fifth  article  of  the  treaty  extends 
no  further  than  the  fourth. 

Mabshaix,  Oh.  J.  The  decisions  of  this 
court  have  been  uniform,  that  the  acts  of  the 
states,  confiscating  debts,  are  repealed  by  the 
treaty;  and  if,  in  this  case,  the  debt  remains, 
does  not  the  security  remain  also?  Is  not  the 
remedy  as  much  protected  by  the  treaty  as  the 
debt  itself? 

Harper.    We  contend  not. 

The  lapse  of  30  years  induces  a  presumption 
that  the  bond  is  satisfied.  We  do  not  rely  upon 
the  statute  of  limitations,  but  the  general  pre- 
sumption. In  England,  it  is  decided  that  the 
presumption  arises  by  the  lapse  of  20  years 
without  a  demand  of  payment  of  interest. 

MAB8HAT.T.,  Oh.  J.  The  period  of  20  years 
is  fixed  upon  in  case  of  a  bond,  because  in  that 
time  the  interest  at  five  per  cent,  equals  the 
principal ;  and  no  further  interest  is  covered  by 
the  penalty  of  the  bond. 

Harper.  That  is  not  the  reason  stated  in  the 
English  books. 

But  the  reason  is,  that  a  man  is  presumed  to 
depend  upon  the  interest  of  his  money  as  a 
revenue. 

The  fact  of  the  plaintiff's  being  beyond  seas 
does  not  remove  the  presumption,  because  both 
parties  were  equally  beyond  seas,  and  probably 
both  within  one  jurisdiction. 

P.  B.  Key,  in  reply. 

The  fifth  article  of  the  treaty  expressly  pro- 
vides for  the  case.  How  can  a  man  have  an 
interest,  by  debt,  in  confiscated  lands,  unless  it 
be  by  mortgage,  or  other  lien.  The  practice  in 
Maryland  has  always  been  to  protect  such  liens. 

Livingston,  J.  I  have  never  heard  that  con- 
fiscated property  has  been  restored  by  force  of 
418*]  the  treaty.  The  *  treaty  only  provides 
that  Congress  shall  recommend  such  restitution. 

Key.  Debts  due  to  British  subjects  were  not 
ocmfiscated  by  the  act  of  Georgia.  They  were 
only  sequestered. 

March  14.  Mabshall,  Oh.  J.,  after  stating 
the  facts  of  the  case,  delivered  the  opinion  of 
the  court,  as  follows: 

It  is  contended,  on  the  part  of  the  purchaser, 

1st.  That  the  lands  are  exonerated  from  the 
mortgage  by  the  confiscation  and  sale  thereof 
made  by  the  state  of  G^eorgia. 

2d.  That  they  are  exonerated  by  the  length 
of  time  which  has  intervened  since  that  confis- 
cation and  sale,  during  which  an  adverse  pos- 
session had  been  held. 

3d.  That  payment  of  the  mortgage  is  to  be 
presumed. 

Several  aets  of  oonfisoation  were  passed  dur- 
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ing  the  war  by  the  state  of  (Georgia,  in  which 
the  name  of  Alexander  Wylly  is  to  be  found. 
That  under  which  the  defendants  in  this  case 
claim,  was  made  in  the  month  of  May,  in  the 
year  1782.  That  act  contains  also  a  clause  con- 
fiscating generally  the  estates  of  British  sub- 
jects, with  the  exception  of  debts  due  to  mer- 
chants residii^  in  Great  Britain,  which  were 
sequestered.  The  debt  due  to  Greenwood  & 
Higginson  came  within  this  exception,  and  the 
majority  of  the  court  is  of  opinion,  that  the 
lien  given  by  the  mortgage  on  the  land  of  Wyl- 
ly, for  the  security  of  that  debt,  was  not  confis- 
cated. 

The  estate  of  Wylly,  not  the  interest  of 
Greenwood  &  Higginson  in  that  estate,  being 
confiscated,  it  is  not  to  be  inferred  that  the 
lien  of  Greenwood  &,  Higginson  on  that  estate 
was  discharged.  The  treaty  of  peace  *was  [*419 
made  while  the  estate  remained  unsold.  The 
fifth  article  of  the  treaty,  after  discovering 
much  solicitude  on  the  part  of  Great  Britain 
for  the  entire  restoration  of  confiscated  estates, 
concludes  with  this  clause:  "And  it  is  agreed, 
that  all  persons  who  have  any  interest  in  con- 
fiscated lands,  either  by  debts,  marriage  settle- 
ments, or  otherwise,  shall  meet  with  no  lawful 
impediment  in  the  prosecution  of  their  just 
rights." 

This  article  applies  to  those  cases  where  an 
actual  confiscation  has  taken  place,  and  stipu- 
lates expressly,  that  in  such  eases  the  interest 
of  all  persons  naving  a  lien  upon  such  lands 
shall  be  preserved.  Neither  the  confiscation, 
nor  any  act  in  consequence  of  the  confiscation, 
can  constitute  a  legal  impediment  to  the  prose- 
cution of  their  just  rights.  The  preceding  part 
of  the  article  had  contemplated  sales  of  the 
confiscated  property,  and,  consequently,  this 
clause  must  have  b^  intended  to  charge  the 
lands,  even  in  the  hands  of  a  purchaser.  But 
respecting  its  application  to  tMs  particular 
case,  the  court  cannot  conceive  a  doubt.  The 
lands,  at  the  time  of  the  treaty,  remained  un- 
sold, and  the  government  claiming  them  as  con- 
fiscated, stipulates  through  the  proper  consti- 
tuted authorities  for  their  liabilty  to  this 
mortgage.  If,  then,  the  act  of  confiscation,  in- 
dependent of  the  treatv,  would  be  construed  to 
destroy  the  claim  of  tne  mortgagee,  the  treaty 
reinstates  the  lien  in  its  full  force,  and  the  sub- 
sequent sale  of  the  property  could  only  pass  it 
with  the  burden  imposed  upon  it. 

2d.  Is  this  remedy  barred  by  the  act  of  lim- 
itations? 

Upon  an  attentive  consideration  of  that  act» 
it  appears  to  be  intended  for  suits  at  law, 
claiming  the  lands  themselves,  not  to  suits  in 
equity  for  the  purpose  of  subjecting  the  landa 
to  the  payment  of  debts  for  which  they  are 
mortgaged.  The  words  of  the  law  would  lead 
to  that  opinion,  and  it  is  confirmed  by  the  con« 
sideration  that,  in  such  cases,  the  possession  of 
the  mortgageor,  or  those  claiming  under  him,  is 
not  adverse  to,  but  is  compatible  with,  the 
rights  of  the  mortgagee.  Unless,  therefore, 
this  statute  has  l^n  otherwise  construed 
*in  Geoigia,  it  would  not  be  considered  [*420 
as  applicable  to  such  a  case  as  this.  But  this 
point  must  be  decided  in  favor  of  the  plaintiffs, 
because  there  is  a  saving  in  the  act  of  the 
rights  of  persons  bevond  sea. 

3.  Is  payment  in  this  case  to  be  presumed? 
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The  length  of  time  which  elapsed  between 
the  day  when  this  bond  and  mort^^age  became 
payable,  and  that  on  which  the  suit  was  insti- 
tuted, is  certainly  sufficient  to  warrant  a  pre- 
sumption of  payment.  But  this  presumption 
may  be  met  oy  circumstances  which  account 
for  the  delay  in  bringing  this  suit.  In  this  case, 
the  war,  and  those  events  which  succeeded  the 
war,  have  not  the  same  influence  as  in  ordinary 
cases  of  British  debts,  because  the  debtor  was 
within  the  reach  of  his  creditor  from  the  date 
of  his  banishment,  in  the  year  1778;  and  might 
have  been  sued.  It  does  not  sufficiently  appear 
in  the  proceedings  where  he  was,  nor  what  was 
his  situation,  to  enable  the  court  to  judge 
whether  the  long  delay  in  bringing  this  suit  is 
or  is  not  sufficiently  acounted  for.  Neither  is 
it  shown  satisfactorily  that  Alexander  Wylly 
has  left  no  personal  representative  who  might 
show  payment  of  this  debt.  If  there  be  a  per- 
sonal representative  of  Alexander  Wylly  in  ex- 
istence, such  person  ought  to  be  a  party  to  this 
suit;  if  there  be  no  personal  representative, 
some  evidence  that  there  is  none  ought  to  be 
adduced.  In  any  event,  under  all  the  circum- 
stances of  this  case,  enough  does  not  appear  to 
enable  the  court  to  decide  whether  payment 
ought  to  be  presumed,  or  whether  the  delay  in 
instituting  this  suit  can  be  accounted  for,  and 
the  court  is,  therefore,  of  opinion  that  an  issue 
ought  to  have  been  directed  by  the  circuit  court 
for  the  purpose  of  ascertaining  the  fact  of  pay- 
ment. The  decree  of  the  circuit  court  is,  there- 
fore, to  be  reversed,  and  the  cause  remanded  to 
that  court,  with  instructions  to  direct  an  issue 
to  determine  whether  the  bond  in  the  bill  men- 
tioned has  been  paid,  and  with  liberty  to  the 
plaintiff  to  apiend  his  bill,  and  make  new  par- 
ties, if  he  shall  desire  it. 

LiviKGSTOiT,  J,y  dissented  from  this  opinion, 
but  did  not  state  his  reasons. 


421*]       ♦POLLARD  AND  PICKETT 

v. 

DWIGHT  e%  al. 

The  appearance  of  the  defendants  to  a  foreign 
attachment  in  a  circuit  court  of  the  United  States, 
waives  all  objection  to  the  non-service  of  process. 

The  district  Judge  may  alone  hold  a  circuit  court, 
although  there  be  no  Judge  of  the  Supreme  Court 
allotted  to  thai  circuit. 

An  action  may  be  supported  on  a  covenant  of 
seixln,  although  the  plalntlflT  has  never  been  evict- 
ed: and  the  declaration  need  not  aver  an  eviction. 

under  the  foreign  attachment  law  of  Connecti- 
cut, an  absent  person,  who  is  liable  for  damages 
for  breach  of  hfs  covenant,  is  an  absent  debtor. 

The  offlcial  certificate  of  survey  returned  by  a 
legal  sworn  surveyor  in  Virginia,  cannot  be  invali- 
dated by  a  particular  fact,  tending  to  show  an  im- 
possibility that  the  survey  could  have  been  made 
m  the  time  intervening  between  the  date  of  the 
entry  and  the  date  of  the  certificate  of  survey. 

On  the  trial  of  an  action  in  Connecticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virginia  for  the  lands,  be  voidable,  is  not  examina- 
ble. 

Parol  testimony  is  not  admissible,  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims 
upon  the  land. 

ERROR  to  the  circuit  court  for  the  district  of 
Connecticut. 
Dwight  and  others  broiight  a  foreign  attach- 
ment against  Pollard  and  Pickett,  in  the  county 
court  of  Hartford,  and  declared  in  an  action  of 
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covenant  upon  a  deed  of  bargain  and  sale,  in 
fee-simple,  of  certain  lands  in  the  county  ol 
Wythe,  and  commonwealth  of  Virginia,  by 
which  the  defendants  below  covenanted  tiiat 
they  were  "lawfully  seized  of  the  lands  and 
premises,  with  their  appurtenances,  and  had 
good  right  and  lawful  authority  to  sell  and  con- 
vey the  same,  in  manner  and  form  aforesaid  ;*^ 
and  the  breach  assigned  was,  "that  they  were 
not,  nor  were  any  or  either  of  them,  lawfully 
seized  and  possessed  of  any  estate  whatever  in 
the  said  land  and  premises,  nor  in  any  part 
thereof,  nor  had  the  said  Pollard  and  Pickett, 
or  either  of  them,  good  right  and  lawful  author- 
ity to  sell  and  convey  the  said  land  and  prem- 
ises as  aforesaid." 

The  defendants  appeared,  and  removed  the 
cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticux;,  and  there  plead- 
ed to  the  jurisdiction  of  the  court,  and  prayed 
"judgment  whether  the  honorable  Pierpont  Ed- 
wards, district  judge  of  the  district  of  Con- 
necticut holding  said  court,  there  being  no  jus- 
tice of  the  Supreme  Court  of  the  United  States 
present  in  court,  will  have  cos^izance  of  tiie 
said  cause,  because,  thev  sa^  that,  by  the  law 
of  the  United  States,  the  circuit  court  of  tht 
second  circuit  in  the  district  of  Connecticut, 
shall  consist  of  the  justice  of  the  Supreme 
Court  residing  in  the  third  circuit,  and  the  dis- 
trict judge  of  the  district  of  Connecticut;  and 
that  when  the  said  law  was  enacted,  viz.,  on  the 
3d  of  March,  1803,  the  honorable  William  Pat- 
erson  was  the  only  justice  of  the  Supreme  Court 
residing  in  the  said  third  circuit,  and  that  he 
died  on  or  about  the  10th  of  September  last  past, 
*and  that  there  is  not  now,  nor  hath  [*422 
there  been,  since  the  death  of  the  said  Paterson, 
any  justice  of  the  Supreme  Court  residing  in 
the  said  third  circuit;  and  there  hath  not  been 
by  the  Supreme  Court  of  the  United  States,  or 
by  the  President  of  the  United  States,  any  allot- 
ment of  a  chief  justice,  or  an  associate  justice 
of  the  Supreme  Court  of  the  United  States,  to 
the  said  second  circuit,  and  this  they  are  ready 
to  verify,"  Ac. ;  which  plea,  upon  general  demur- 
rer was  overruled,  and  a  respondeat  ouster 
awarded:  whereupon  the  defendants  pleaded 
that  they  were,  at  the  date  of  the  deed,  'Svdl 
seized  and  possessed  of  the  said  land,  and  had 
good  ri^ht  to  bargain  and  sell  the  same,  in  man- 
ner as  is  alleged  in  the  said  deed,  and  so  they 
have  kept  and  performed  their  said  eov- 
enants,  and  of  this  put  themselves  on  the  coun- 
try;" and  the  plaintiffs  likewise." 

The  verdict  was  for  the  plaintiffs,  and  dam- 
ages assessed  to  27,497  dollars.  Ilie  defend- 
ants moved  in  arrest  of  judgment,  because  it 
appears,  bv  the  declaration,  that  the  said  deed 
was  executed,  and  the  lands  lie  in  the  state  of 
Virginia;  and  because  the  declaration  is  insuf- 
ficient, and  will  not  support  any  judgment;  but 
the  motion  was  overruled  ana  judgment  ren- 
dered on  the  verdict. 

On  the  trial  a  bill  of  exceptions  was  taken, 
which  stated  that  the  defendants  claimed  to  be 
seized  under  a  patent  to  them  from  the  Gov- 
ernor of  Virginia,  dated  March  20,  1795,  and 
groimded  on  a  survey  in  favor  of  David  Patter- 
son, by  virtue  of  an  entry,  dated  September  1, 
1794,  on  simdry  treasury  warrants,  to  the 
amount  of  150,000  acres,  and  completed  on  the 
8th  day  of  September,  1794,  which  survey  had 
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been  assigned  to  the  defendant,  Pollard;  where- 
upon the  plaintiffs  offered  to  read  in  evidence 
copies  of  two  surveys  made  for  one  Wilson 
Carey  Nicholas,  by  virtue  of  two  entries  made 
on  the  same  1st  of  September,  1794,  in  the  office 
of  the  same  surveyor,  one  to  the  amount  of  500,- 
000  acres,  and  the  other  to  the  amount  of  480,- 
000  acres,  the  greater  part  of  which  laid  in  the 
county  of  W3rthe,  ana  bounding  on  the  land 
surveved  for  Patterson;  and  that  the  said  sur- 
vey for  500,000  acres  purported  to  be  com- 
pleted on  the  9th  of  September,  1794^  and 
423*]  *that  for  480,000  on  the  10th  of  the  same 
month,  and  that  the  extent  of  all  the  lines  of 
the  said  surveys  was  more  than  320  miles;  and 
offered  to  prove  by  Erastus  Granger,  that  the 
nearest  part  of  the  said  lands  to  the  office  of  the 
surveyor  of  Wythe  county,  was  distant  there- 
from two  days'  journey;  and  that  a  surveyor 
could  not,  in  that  county,  survey  a  line  longer 
than  seven  miles  in  a  day;  and  that  he  (Erastus 
Granger)  had  surveyed  the  land  surveyed  for 
Patterson,  and  found  marked  trees  only  for 
about  three  or  four  miles  from  the  starting 
point  of  the  survey,  and  two  or  three  only  of 
the  first  comers  mentioned  in  the  survey,  and 
tnat  the  streams  ran  in  opposite  directions  to 
those  laid  down  in  the  plot;  which  testimony 
of  the  said  Qranger  was  offered  to  prove  that 
Patterson's  survey  was  fraudulent,  and  not 
made  conformably  to  the  laws  of  Virginia ;  and 
the  plaintiffs  further  offered  to  prove,  by  the 
testimony  of  the  said  Granger,  that  there  were 
prior  claims  upon  the  land  in  question  to  the 
amount  of  upwards  of  90,000  acres.  It  was  ad- 
mitted that  Granger  was  not  a  sworn  surveyor. 
The  defendants  objected  to  the  above  evidence, 
but  the  court  overruled  the  objection,  and  suf- 
fered it  to  go  to  the  jury. 

The  defendants  sued  out  their  writ  of  error 
to  this  court,  and  the  errors  assigned  were, 

1.  That  the  plea  to  the  jurisdimon  ought  to 
have  been  allowed. 

2.  That  the  evidence  stated  in  the  bill  of  ex- 
ceptions ouffht  not  to  have  been  admitted. 

3.  That  the  declaration  is  insufficient. 

4.  That  the  title  of  the  land  could  not  be  tried 
in  Connecticut. 

5.  That  the  circuit  court  had  not  jurisdiction, 
the  plaintiffs  being  citizens  of  Massachusetts 
and  Connecticut,  and  the  defendants  citizens  of 
Virginia,  not  found  in  the  district  of  Con- 
necticut. 

424*]  *6.  That  the  judgment  ought  to  have 
been  rendered  for  the  defendants. 

C.  Lee,  for  the  plaintiffs  in  error. 

This  is  a  prosecution  against  an  absentee  for 
breach  of  covenant. 

The  act  of  Connecticut  only  authorizes  such 
process  against  a  debtor,  not  against  a  man  who 
may  be  liable  for  unliquidated  damages  on  a 
breach  of  covenant.  The  words  of  the  Con- 
necticut law,  fol.  35,  are,  "absent  or  abscond- 
ing debtors,"  and  the  defendants  are  so  called 
in  the  declaration.  It  could  never  be  the  in- 
tention of  the  legislature  of  Connecticut  to  try 
the  title  to  land  in  Virginia  by  the  process  of 
foreign  attachment  in  Connecticut. 

Two  questions  arise  in  this  cause. 

1.  Whether  the  circuit  court  had  jurisdic- 
tion; and, 

2.  Whether  the  evidence  stated  in  the  bill  of 
exceptions  was  admissible. 
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1.  The  law  is  the  same  in  this  case  on  the 
point  of  jurisdiction,  as  if  the  suit  had  been 
originally  commenced  in  the  circuit  court. 
Laws  U.  S.  vol.  1,  p.  56,  s.  12,  and  by  the  11th 
section  of  the  same  act,  the  circuit  court  has  no 
jurisdiction  but  over  inhabitants  of  the  state, 
or  over  persons  found  therein  and  served  with 
process.  Vol.  1,  p.  55.  Process  by  attachment 
on  effects  of  persons  not  inhabitants,  cannot  be 
maintained  in  the  circuit  courts  of  the  United 
States.    2  Dall.  396,  HolUngaworth  v.  Adams, 

A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  he  has  chosen 
to  resort.  Capron  v.  Van  Noorden,  {antef  vol. 
2,  p.  126,)  Beecher'8  Case,  8  Co.  59;  Bernard 
V,  Bernard,  1  Lev.  289.  And  in  the  case  of 
Digg8  and  Keith  v.  Wolcott,  in  this  court,  at 
last  term,  {a/nte,  p.  179,)  the  appellants  had  re- 
moved the  cause  from  the  state  court  to  the 
circuit  court,  who  decreed  against  them,  and 
on  their  appeal  to  this  court  *the  decree  [*425 
was  reversed  for  want  of  jurisdiction  in  the 
circuit  court. 

Where  the  court  has  a  limited  jurisdiction, 
the  facts  which  bring  the  case  within  that 
jurisdiction  must  appear  on  the  record.  9  Mod. 
95;  3  Dal.  382,  Bingham  v,  Cabot;  2  Granch, 
Wood  V.  Wagnon, 

Upon  the  demurrer  to  the  plea  to  the  juris- 
diction, the  whole  record  is  open  to  examina- 
tion; and  the  defendant  mav  avail  himself  of 
every  substantial  objection  to  the  declaration, 
or  to  the  writ,  as  it  is  made  a  part  of  the  rec- 
ord. The  declaration  itself  snows  that  the 
lands  which  are  the  subject  of  the  covenant  are 
in  the  state  of  Virginia;  that  the  deed  was 
there  executed;  and  that  the  title  of  those 
lands  is  drawn  in  question.  It  appears,  then, 
upon  the  face  of  the  declaration,  tnat  the  ac- 
tion is  local,  and  can  be  tried  onl^  in  Virginia. 
The  declaration  also  states  Pollard  and  Pickett 
to  be  "of  the  coimty  of  nenrico  and  state  of 
Virginia,"  and  that  they  are  "absent  and  ab- 
sconding debtors;"  and,  therefore,  the  circuit 
court  was  excluded  from  the  co^izance  of  the 
case  by  the  11th  section  of  the  judiciary  act  of 
1789,  vol.  1,  p.  55. 

The  declaration  is  also  defective  in  not  aver- 
ring an  eviction,  or  a  better  title  out  of  the 
plaintiffs  in  error.  1  Williams's  Massachu- 
setts Reports,  464;  Emerson  t?.  Proprietors  of 
Minot,  4  T.  R.  620. 

But  the  plea  in  abatement  ought  to  have  been 
allowed.  The  act  of  Congress  of  March  3, 
1803,  (vol.  6,  p.  315,)  enacts,  "that  the  circuit 
court  of  the  second  circuit  shall  consist  of  the 
justice  of  the  Supreme  Court  residing  within 
the  third  circuit,  and  the  district  judge  of  the 
district  where  such  court  shall  be  holden;"  and 
by  the  act  of  29th  of  April,  1802,  vol.  6,  p.  88, 
it  is  "provided,  that  when  only  one  of  the 
judges,  hereby  directed  to  hold  the  circuit 
courts,  shall  attend,  such  court  may  be  held  by 
the  judge  so  attending."  The  5th  section  of 
the  same  act  provides  for  the  allotment  of  the 
judges  among  the  circuits,  in  case  of  a  new  ap- 
pointment of  a  judge;  but  makes  no  provision 
m  case  of  a  vacancy. 

*There  can  be  no  circuit  court  in  the  [*426 
second  circuit  imless  there  be  a  justice  of  the 
Supreme  court  allotted  to  that  circuit.  If  the 
circuit  court  is  to  consist  of  a  particular  jus- 
tice of  the  Supreme  Court,  and  a  district  judge, 

667 


426 


SUFBEICE  Ck)T7BT  OF  THE  UnITD)   StATES. 


1808 


'J 


it  cannot  exist  without  such  a  justice  of  the 
Supreme  Court.  A  whole  consists  of  all  its 
parts.  If  any  part  be  wanting  it  is  not  a 
whole.  A  session  of  the  court  may  be  holden 
by  one  judge,  but  the  court  must  be  in  exist- 
ence. 

Whenever  there  are  not  two  judges  of  the 
court  in  existence,  its  functions  are  suspended. 

2.  As  to  the  bill  of  exceptions. 

The  papers  said  to  be  copies  of  surveys  for 
Nicholas,  oueht  not  to  have  been  admitted  in 
evidence.  Nicholas  was  no  party  to  this  suit, 
and  even  if  there  had  been  evidence  that  such 
surveys  were  ever  made,  and  that  these  were 
true  copies,  they  could  not  be  evidence  in  this 
cause. 

The  testimony  of  Erastus  Granger  was  inad- 
missible. He  was  allowed  to  testify  that  he 
had  surveyed  the  land,  and  that  there  were 
prior  claims  upon  it  to  the  amount  of  90,000 
acres.  If  he  ever  made  such  survey,  it  was  ex 
parte,  and  as  the  agent  of  the  appellees.  Ea 
parte  surveys  are  inadmissible  evidence  as  to 
boundaries.  2  Lord  Kaym.  734,  Bridgemore  v. 
Jennings, 

Illegal  or  improper  evidence,  however  unim- 
portant or  irrelevant,  should  not  be  confided  to 
a  jury,  because  it  may  mislead  them.  2  Wash. 
281,  Lee  v,  Tapsoott. 

Parol  testimony  is  incompetent  to  invalidate 
a  title  to  lands  in  Virginia,  which  is  to  be  de- 
cided according  to  the  laws  of  that  state. 

Unless  the  prior  claims  were  founded  upon 
deeds  or  writings  they  could  not  be  set  up 
against  a  patent  from,  the  state;  and  if  they 
were  founded  upon  deeds  or  writings,  they 
ought  to  be  produced. 

No  lands  in  Virginia  can  pass  or  be  conveyed 
but  by  deed  in  writing,  acknowledged  or 
proved  and  recorded. 

427*]  *Martin,  on  the  same  side,  in  sup- 
port of  the  objection  that  the  declaration  did 
not  aver  an  eviction,  cited  1  Mod.  292 ;  1  Saund. 
68;  3  Wentworth,  440;  2  Mod.  Intrandi,  206, 
207;  1  Harris's  Entries,  626,  531. 

Harper,,  contra. 

According  to  the  decision  of  the  courts  in 
Connecticut,  a  foreign  attachment  will  lie  for 
damages  on  a  breach  of  covenant.  The  distinc- 
tion IS  only  taken  between  debts  and  torts. 
What  is  not  a  tort  is  a  debt,  within  the  mean- 
ing of  their  act  of  assembly.    2  Swift,  177. 

According  to  the  mode  of  surveying  lands  in 
Virginia,  by  the  23d  section  of  their  land  law, 
it  is  impossible  to  execute  the  surveys  in  the 
time  which  intervenes  between  the  dates  of  the 
entry  and  of  the  survey.  The  evidence  offered 
was  to  show  that  the  survey  was  fraudulent. 
It  was  to  show  that  surveys,  said  to  be  made  in 
eight  days,  could  not  have  been  made  in  eight 
weeks.   - 

The  bill  of  exceptions  states  the  papers  to  be 
copies  of  the  surveys,  and  ew  vi  termini,  a  copy 
means  a  true  copy;  for  if  it  be  not  a  true  copy, 
it  is  no  copy.  The  objection  was  not  that  they 
were  not  copies,  but  that  copies  of  such  papers 
were  not  admissible  evidence. 

The  testimony  of  Granger  was  to  show  that 
the  land  was  included  in  prior  surveys.  It  was 
a  necessary  link  in  the  cnain  of  proof  to  show 
title  out  of  the  plaintiffs  in  error. 

It  was  not  necessary  to  aver  or  to  prove  an 
eviction.  The  case  in  Williams's  Reports  is 
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upon  a  covenant  to  warrant;  which  is,  in  effect, 
a  covenant  for  quiet  enjoyment.  So  was  the 
case  in  I  Mod.  292.  In  the  case  from  Bounder*, 
the  covenant  was  that  he  was  seized.  It  is 
true  that  proof  of  eviction  is  one  mode  of  show* 
ing  a  want  of  title,  but  it  is  not  the  only  mode. 
In  Horsford  i?.  Aggard,  Kirby's  Rep.  3,  it  is  de- 
cided that  eviction  is  not  necessary  to  recover 
on  a  covenant  of  seizin.  If  the  plaintiff  can 
show  that  the  defendant  had  a  defective 
*title,  it  is  sufficient.  What  use  would  [*428 
there  be  in  a  covenant  of  seizin,  in  addition  to 
the  covenant  of  warranty,  if  the  former  re- 
quires the  same  evidence  as  the  latter? 

Martin,  in  reply. 

If  the  papers  offered  were  copies,  it  does  not 
appear  that  the  originals  could  not  be  had. 

After  Pollard  and  Pickett  had  produced  a 
grant  under  the  state  of  Virginia,  the  plain- 
tiffs below  must  have  shown  a  better  title  in 
some  other  person.  (Cro.  Jac  304,  Salman  «. 
BagaJiaw,)  but  they  only  attempted  to  prove 
irreffularity  in  the  survey. 

The  patent  gave  a  good  title,  even  if  there 
had  been  no  survey.  The  surveyor  himself  could 
not  have  been  permitted  to  contradict  his  cer- 
tificate. It  does  not  appear  how  long  the  sur- 
veyor was  employed  in  making  the  survey.  It 
could  only  bear  date  on  one  &y,  and  whether 
that  was  the  day  on  which  he  began  or  fin- 
ished it,  does  not  appear.  It  is  no  evidence  of 
fraud. 

Mr.  Martin  declined  arguing  the  points  re- 
specting the  jurisdiction,  and  the  form  of  the 
declaration,  as  the  court  seemed  strongly  in- 
clined against  him;  but  he  thought  it  a  fatal 
objection  to  the  declaration  that  it  did  not 
aver  an  eviction ;  and  that  the  action  was  locals 
and  not  transitory. 

March  15.  Marhfatj.,  Oh,  J.,  delivered  the 
opinion  of  the  court,  as  follows,  viz.: 

In  this  case  objections  have  been  made  to  the 
jurisdiction  of  the  circuit  court,  and  to  tbs 
proceedings  in  that  court. 

The  point  of  jurisdiction  made  by  the  plain- 
tiffs in  error  is  considered  as  free  from  all 
doubt.  By  appearing  to  the  action,  the  defend- 
ants in  the  court  below  placed  themselves  pre- 
cisely in  the  situation  in  which  *they  [*429 
would  have  stood,  had  process  been  served  upon 
them,  and,  oonsequentiy,  waived  all  objections 
to  the  non-service  of  process.  Were  it  other- 
wise, the  duty  of  the  circuit  court  would  have 
been  to  remand  the  cause  to  the  state  court  in 
which  it  was  instituted,  and  this  court  would 
be  bound  now  to  direct  that  proc^eeding.  As 
little  foundation  is  there  for  the  exception 
taken  to  the  manner  in  which  the  circuit  court 
was  constituted.  That  court  consists  of  two 
judges,  any  one  of  whom  is  capable  of  perform- 
ing judicial  duties.  So  this  court  consists  of 
seven  judges,  any  four  of  whom  may  act.  It 
has  never  been  supposed  that  the  death  of  three 
of  the  judges  would  disqualify  the  remaining 
four  from  discharinng  their  official  duties  un- 
til the  vacant  seats  of  their  departed  brethren 
should  be  filled.  There  is  nothing  in  the  pe- 
culiar phraseology  of  that  part  of  the  iu^dal 
act  Which  establishes  the  circuit  courts,  that 
requires  a  different  construction  of  the  words 
authorizing  a  single  jud^e  to  hold  those  courts, 
from  what  is  usually  given  in  other  cases,  to 
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clauses  authorizing  a  specified  number  of  jus- 
tices to  constitute  a  court. 

The  exceptions  taken  to  the  proceedings  of 
the  circuit  court  are  more  serious.    These  are, 

1.  To  the  pleadings. 

2.  To  the  opinions  of  that  court,  admitting 
certain  testimony  in  support  of  the  action. 

The  objections  to  the  pleadings  are, 

That  the  different  parts  of  the  declaration 
are  repugnant  to  each  other;  and  that  the  dec- 
laration is  itself  insufficient,  as  the  foundation 
of  a  judgment. 

In  deciding  on  so  much  of  this  objection  as 
depends  on  the  laws  of  Connecticut,  this  court 
would  certainly  be  guided  by  the  construction 
given  by  that  state  to  its  own  statute ;  and,  if  it 
was  indispensably  necessary  now  to  decide  that 
question,  the  evidence  in  favor  of  the  construc- 
tion maintained  by  the  defendants  in  error 
would  seem  to  preponderate. 
430*]  *  Another  objection  taken  to  the  decla- 
ration is,  that  it  ought  to  have  alleged  a  dis- 
seizin of  the  plaintiffs  below,  in  order  to  enable 
them  to  maintain  their  action. 

On  this  part  of  the  case,  the  court  can*  only 
consider  whether  the  declaration  in  itself,  un- 
connected with  the  testimony  which  was  ad- 
duced to  support  it,  is  so  radically  defective 
that  a  judgment  cannot  be  rendered  on  it.  This 
leads  to  the  inquiry,  whether  the  covenant  of 
the  vendors  can  be  broken,  as  stated  in  the 
declaration,  although  no  eviction  has  taken 
place;  and  the  court  is  of  opinion  that  it  may 
be  so  broken.    9  Co.  60. 

The  covenant  is,  that  the  vendor  is  seized  in 
fee  of  the  premises  which  he  sells  and  conveys. 
Suppose  the  fact  to  be  that  he  had  no  title,  nor 
pretense  of  title,  to  those  premises ;  that  he  had 
conveyed  lands  for  which  ne  had  never  received 
a  patent  or  a  title  of  anv  kind.  Could  it  be  said 
that  his  covenant  that  he  was  seized  in  fee  re- 
mained unbroken  until  the  real  proprietor 
should  think  proper  to  eject  the  vendee?  This 
question,  in  tne  opinion  of  the  court,  must  be 
answered  in  the  negative.  The  testimony  which 
would  be  sufficient  to  establish  the  breach  as- 
signed, may  be  a  subject  for  serious  considera- 
tion, but  on  the  sufficiency  of  the  breach,  as  as- 
signed to  support  a  judgment,  there  is  no  doubt. 

The  exceptions  to  the  testimony  admitted  in 
the  circuit  court  consists  of  two  parts. 

1st.  To  the  admission  of  certain  copies  of 
surveys  made  for  Wilson  Carey  Nicholas,  con- 
nected with  the  testimony  of  Erastus  Granger, 
describing  the  face  of  the  oountry  on  which  the 
surveys  purported  to  be  made. 

2d.  To  the  admission  of  parol  testimony  to 
prove  prior  titles  to  the  lands  conveyed  in  the 
deed  on  which  this  suit  was  instituted. 

1.  The  surveys  of  Wilson  Carey  Nicholas,  and 
the  explanatory  testimony  of  Granger,  were  in- 
troduced for  the  purpose  of  showing  that  the 
patent  for  the  lands  sold  by  Pollard  &  Pickett 
431*]  was  void,  because  it  issued  on  a  *plat 
representing  a  survey  which,  in  point  of  fact, 
could  not  have  been  made. 

In  examining  thi^  exception,  it  becomes  prop- 
er to  inquire  what  was  the  real  issue  between 
the  parties. 

The  plaintiffs  below  averred  in  their  declara- 
tion, tnat  the  defendants  were  not  seized  and 
possessed  of  any  estate  whatever  in  the  land 
and  premises,  n<»  in  any  part  thereof,  nor  had 
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they  or  either  of  them  good  right  and  lawful 
authority  to  sell  and  convey  the  dame.  The  de- 
fendants, in  their  plea,  do  not  set  forth  their 
title,  but  say,  generally,  that  they  were  seized 
of  the  lands  sold  and  conveyed  by  them,  and 
had  good  right  to  sell  and  convey  the  same,  as 
is  expressed  by  their  deed.  On  this  plea  an  is- 
sue is  tendered,  which  is  joined  by  the  plaintiffs. 

To  prove  that  the  survey  on  which  the  patent 
granting  the  lands  to  the  defendants  was  is- 
sued could  not  have  been  made,  the  plaintiffs 
produced  two  other  surveys  made  by  the  same 
person  fgr  Wilson  Carey  Nicholas,  which  were 
said  to  be  completed  only  two  days  succeeding 
the  completion  of  the  survey  of  the  defendants, 
which  three  several  surveys  could  not  possibly 
have  been  made  in  the  time  intervening  between 
the  entries  in  the  surveyor's  office  and  the  day 
on  which  they  are  alleged  to  have  been  com- 
pleted, whence  the  jury  might  conclude  that  the 
survey  of  Pollard  &  Pickett  was  not  made. 

The  surveyor  was  a  sworn  officer,  and  his 
survey  was  returned  upon  oath.  This  is  an  at- 
tempt to  invalidate  the  evidence  derived  from 
his  official  return,  by  a  particular  fact  which 
has  no  relation  to  the  cause  before  the  court, 
and  with  which  the  parties  to  this  controversy 
have  no  connection.  Had  it  even  appeared  that 
the  copies  offered  in  evidence  were  authenti- 
cated, they  would,  on  this  account,  have  been 
inadmissible. 

This  whole  testimony  Is  inadmissible  on  other 
ground.  Were  it  even  true  that  thia  patent  is 
voidable,  if  the  surveyor  had  not  run  round  all 
the  lines  of  the  land,  a  *point  not  yet  [*432 
established,  it  cannot  be  deemed  absolutely 
voia;  it  cannot  be  deemed  a  mere  nullity. 
While  it  remains  in  force  it  is  a  valid  title,  and 
vests  the  fee-simple  estate  in  the  patentee.  In 
this  action,  and  on  the  trial  of  this  issue,  the 
question  whether  the  patent  be  voidable  by 
Virginia  or  not,  is  not  properly  examinable. 
Testimony,  therefore,  tending  to  establish  that 
point,  is  irrelevant  and  inadmissible. 

2.  But  had  the  court  entertained  a|iy  doubt 
on  this  point,  the  second  part  of  the  exception 
would  be  clearly  decisive  with  regard  to  this 
judgment. 

Parol  testimony  is  admitted  to  show  prior 
claims  to  the  land  in  controversy.  The  defend- 
ants in  error  attempt  to  defend  the  admission  of 
this  testimony,  by  supposing  it  auxiliary  to 
other  testimony  which  had  previously  estab- 
lished the  validity  of  those  claims,  and  that  this 
witness  was  only  adduced  to  show  that  those 
claims  covered  this  land.  Had  the  fact  sup- 
ported the  argument,  a  private  ex  parte  survey 
would  have  b^n  a  very  improper  mode  of  estab- 
lishing it;  but  the  language  of  the  exception  ex- 
cludes that  construction  of  the  opinion  which 
the  counsel  for  the  defendants  in  error  would 
put  upon  it.  The  proof  offered  and  admitted  is, 
not  that  those  particular  titles  which  were  ex- 
hibited and  proved  to  the  court  covered  the  land 
conveyed  by  Pollard  &  Pickett,  but  "that  there 
were  prior  claims  upon  it  to  the  amoimt  of  up- 
wards of  ninety  thousand  acres."  The  prior 
claims  rest  upon  the  oath  of  the  witness.  If 
those  claims  were  valid,  their  validity  was  es* 
tablished  by  his  testimony,  which  cannot  be. 
tolerated  on  any  legal  principle;  if  they  were' 
mere  claims,  not  go^  titles,  they  ought  not  to 

669 


432 


SUFBElfE  Ck)UBT  OF  THE  UNITED  STATES. 


1806 


have  been  stated  to  the  jury.  They  were  irrele- 
vant to  the  point  in  issue. 

Upon  the  whole,  the  court  is  unanimously  of 
opinion  that  the  circuit  court  erred  in  permit- 
ting the  copies  of  surveys .  made  for  Wilson 
Carey  Nicholas,  and  the  testimony  of  Erastus 
Grander,  to  go  to  the  jury  for  the  purposes 
mentioned  in  the  bill  of  exceptions,  and 
433*]  *that  the  judgment  of  the  circuit  court 
must,  on  that  account,  be  reversed^  and  the 
cause  remanded  for  a  new  trial.^ 

Judgment  reversed. 


EX  PARTE  LEWIS  AND  OTHERS. 

The  JurQFs  In  dvll  cases,  attending  the  circuit 
of  the  united  States,  for  the  Pennsylvania  district, 
are  entitled  to  one  dollar  and  twenty-five  cents 
each  for  each  day*s  attendance. 

IN  the  circuit  court  for  the  district  of  Penn- 
sylvania, at  November  term,  1806,  a  motion 
was  made  by  Rawle,  in  behalf  of  Lewis  and 
others,  (the  jurors  in  civil  cases  who  had  at- 
tended the  court  at  that  session,)  that  the  mar- 
shall  be  ordered  to  pay  each  of  the  jurors  one 
dollar  and  twenty-five  cents  for  each  day's  at- 
tendance. 

But  the  judges  of  that  oourt  being  divided  in 
opinion  upon  the  question,  it  was  certified  to 
tnis  couT^ 

This  court  ordered  it  to  be  certified  that  the 

i'urors  were  entitled  to  the  fee  of  one  dollar  and 
wenly-five  cents  per  diem  for  their  attendance. 
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484*J   ♦CROUDSON  AND  OTHERS 

V, 

LEONARD. 

The  sentence  of  a  foreign  coart  of  admiralty  con- 
demning a  vessel  for  breach  of  blockade,  is  con- 
clusive evidence  of  that  fact  In  an  action  on  the 
policy  of  insurance. 

ERROR  to  the  circuit  court  of  the  District  of 
Columbia,  in  an  action  On  a  policy  of  in- 
surance on  the  cargo  of  the  brig  Fame,  on  a 
voyage  from  Alexandria,  to,  at,  and  from  Bar- 
badoes  and  four  other  ports  in  the  West  Indies, 
and  back  to  Alexandria,  the  vessel  and  cargo 
warranted  American  proper^.  The  vessel  ar- 
rived at  Barbadoes,  and  sailed  from  thence  for 
Antigua,  but  on  her  voyage  to  that  island  was 
captured  by  a  British  vessel  and  carried  into 
Barbadoes,  and  there  condemned  in  the  vice-ad- 
miralty court  for  attempting  to  break  the  block- 
ade of  Martinique. 

Tne  jury  found  a  special  verdict,  upon  which 
the  judgment  below  was  in  favor  of  the  plain- 
tiffs. 

1. — ^After  the  opinion  of  the  court  was  delivered, 
Lee  prayed  that  the  caune  might  be  remanded,  with 
leave  for  the  defendants  below  to  amend  their  plead- 
ings. 

The  court  said,   that  the  court  below  had  the 
power   to  grant  leave  to   amend,   and   this   court 
could  not  doubt  but  It  would  do  what  was  right  in 
that  respect. 
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The  only  question  arising  upon  this  speeia) 
verdict  was,  whether  the  sentence  of  the  court 
of  vice-admiralty  was  conclusive  evidence  of  an 
at*«'nDt  to  violate  the  blockade  of  Martinique. 

This  question  having  been  several  times,  ar- 
guea  { but  not  decided, )  in  the  case  of  Fitzeim- 
sons  17.  The  'Newport  Insurance  Company^  at  this 
term,  {a/nte,  p.  185,)  the  coimsel  submitted  it 
to  the  court  without  further  argument. 

March  15.  Johnson,  J.  The  action  below 
was  instituted  on  a  policy  of  insurance. 

On  behalf  of  the  insurers,  it  was  contended 
that  the  policy  was  forfeited  by  committing  a 
breach  of  blockade.  It  is  not,  and  cannot  be 
made  a  question,  that  this  is  one  of  those  acts 
which  will  exonerate  the  underwriters  frcMD 
their  liability.  The  only  point  below  was  rela- 
tive to  the  evidence  upon  which  the  commission 
of  *the  act  may  be  substantiated.  A  [*435 
sentence  of  a  British  prize  court  in  Barbadoes 
was  given  in  evidence,  by  which  it  appeared 
that  the  vessel  was  condemned  for  attempting 
to  commit  a  breach  of  blockade.  It  is 'the  Eng- 
lish, doctrine,  and  the  correct  doctrine  on  the 
law  of  nations,  that  an  attempt  to  commit  a 
breach  of  blockade  is  a  violation  of  belligerent 
rights,  and  authorizes  capture.  This  doctrine 
is  not  denied,  but  the  plaintiff  contends  that  he 
did  not  oommit  such  an  attempt,  and  the  court 
below  permitted  evidence  to  go  to  the  jury  to 
disprove  the  fact  on  which  the  condemnation 
professes  to  proceed. 

On  this  Domt,  I  am  of  opinion  that  the  court 
below  erred. 

I  do  not  think  it  necessary  to  go  through  tiie 
mass  of  learning  on  this  subject,  which  has  so 
often  been  brought  to  the  notice  of  this  court, 
and  particularly  in  the  case  of  Fitzsimmons, 
argued  at  this  term.  Nearly  the  whole  of  it 
will  be  found  very  well  summed  upin  the  18th 
chapter  of  Mr.  Park's  Treatise.  The  doctrine 
appears  to  me  to  rest  upon  thrOb  very  obvious 
considerations ;  the  propriety  of  leaving  the  cog- 
nizance of  prize  (questions  exclusively  to  courto 
of  prize  jurisdiction;  the  very  great  ir conven- 
ience, amounting  nearly  to  an  impossibility,  <A 
fully  investigating  such  cases  in  a  court  of  com- 
mon law,  and  the  impropriety  of  revising  the 
decisions  of  the  maritime  courts  of  other  na- 
tions, whose  jurisdiction  is  co-ordinate  through- 
out the  world. 

It  is  sometimes  contended  that  this  doctrine 
is  novel,  and  that  it  takes  its  origin  in  an  incor- 
rect extension  of  the  principle  in  Hughes  v.  Cor- 
nelius, I  am  irduced  to  believe  that  it  is  coeval 
with  the  species  of  contract  to  which  it  is  ap- 
plied. Policies  of  insurance  are  known  to  have 
been  brought  into  England  from  a  country  thai 
acknowledged  the  ci^  law.  This  must  have 
been  the  law  of  policies  at  the  time  when  they 
were  considered  as  contracts  proper  for  the  ad- 
miralty jurisdiction,  and  were  submitted  to  the 
court  of  policies  established  in  the  reign  of  Elii- 
abeth.  It  is  probable  that,  at  the  time  when 
the  common  law  assumed  to  itself  exclusive  ju- 
risdicticm  of  the  contract  of  insurance,  the  rule 
was  *too  much  blended  with  the  law  of  [*436 
policies  to  have  been  dispensed  with,  had  it  even 
been  inconsistent  with  common  law  principles. 
But,  in  fact,  the  common  law  had  suffici^it 
precedent  for  this  rule,  in  its  own  received  prin- 
ciplei  relative  to  sentences  of  the   civil   law 
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courts  of  England.  It  may  be  true  that  there 
are  no  cases  upon  this  subject  prior  to  that  of 
Hughes  v.  Cornelius,  but  this  does  not  disprove 
the  existence  of  the  doctrine.  There  can  be  lit- 
tle necessity  for  reporting  decisions  upon  ques- 
tions that  cannot  be  controverted.  Since  the 
case  of  Hughes  v,  Cornelius,  the  doctrine  has 
frequently  been  brought  to  the  notice  of  the 
courts  of  Great  Britain  in  insurance  cases,  but 
always  with  a  view  to  contest  its  applicability 
to  particular  cases,  or  to  restrict  the  general 
doctrine  by  exceptions,  but  the  existence  of  the 
rule,  or  its  applicability  to  actions  on  policies, 
is  nowhere  controverted. 

I  am  of  opinion  that  the  sentence  of  condem- 
nation was  conclusive  evidence  of  the  commis- 
sion of  the  offense  for  which  the  vessel  was 
condemned,  and  as  that  offense  was  one  which 
vitiated  the  policy,  the  defendants  ought  to 
have  had  a  verdict. 

Washington,  J.  The  single  question  in  this 
ease  is,  whether  the  sentence  of  the  admiralty 
court  at  Barbadoes,  condemning  the  brig  Fame 
and  her  cargo  as  prize,  for  an  attempt  to  break 
the  blockade  of  Martinique,  is  conclusive  evi- 
dence against  the  insured,  to  falsify  his  war- 
ranty of  neutrality,  notwithstanding  the  fact 
stated  in  the  sentence  as  the  ground  of  con- 
demnation is  negatived  by  the  jury? 

This  question  has  lung  been  at  rest  in  Eng- 
land. The  established  law  upon  this  subject  in 
the  courts  of  that  country  is,  that  the  sentence 
of  a  foreign  court  of  competent  jurisdiction  con- 
demning the  property  upon  the  ground  that  it 
was  not  neutral,  is  so  entirely  conclusive  of  the 
fact  so  decided,  that  it  can  never  be  contro- 
verted, directly  or  collaterally,  in  any  other 
court  having  concurrent  jurisdiction. 

This  doctrine  seems  to  result  from  the  appli- 
cation of  a  legal  principle  which  prevails  in  re- 
437*1  spect  to  domestic  *  judgments,  to.  the 
judgments  and  sentences  of  foreign  courts. 

It  is  a  well-established  rule  in  England,  that 
the  judgm^it,  sentence,  or  decree  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point, 
may  be  given  in  evidence  as  conclusive  between 
the  same  parties,  upon  the  same  matter  coming 
incidentally  in  question  in  another  court  for  a 
different  purpose.  It  is  not  only  conclusive  of 
the  right  which  it  establishes,  but  of  the  fact 
which  it  directly  decides. 

This  rule,  when  applied  to  the  sentences  of 
courts  of  admiralty,  whether  foreign  or  domes- 
tic, produces  the  doctrine  which  I  am  now  con- 
sidering, upon  the  ground  that  all  the  world 
are  parties  in  an  admiralty  cause.  The  pro- 
ceedings are  in  rem,  but  any  person  having  an 
interest  in  the  property  may  interpose  a  claim, 
or  may  prosecute  an  appeal  from  the  sentence. 

The  insured  is  emphatically  a  party,  and  in 
every  instance  has  an  opportunity  to  controvert 
the  alleged  grounds  of  condemnation,  by  prov- 
ing, if  he  can,,  the  neutrality  of  the  property. 
The  master  is  his  immediate  agent,  and  he  is 
also  bound  to  act  for  the  benefit  of  all  con- 
cerned, so  that,  in  this  respect,  he  also  repre- 
sents the  insurer.  That  irregularities  luive 
sometimes  taken  place,  to  the  exclusion  of  a 
fair  hearing  of  the  parties,  is  not  to  be  denied. 
But  this  furnishes  no  good  reason  against  the 
adoption  of  a  general  rule.  A  spirit  of  comity 
has  induced  the  courts  of  England  to  presume 
that  foreign  tribunals,  whether  of  prize  or  mu- 
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nicipal  jurisdiction,  will  act  fairly,  and  will 
decide  according  to  the  laws  which  ought  to 
govern  them;  and  public  convenience  seems  to 
require  that  a  question,  which  has  once  been 
fairly  decided,  should  not  be  again  litigated  be- 
tween the  same  parties,  unless  in  a  court  of  ap- 
pellate jurisdiction. 

The  irregular  and  imjust  decisions  of  the 
French  courts  of  admiralty,  of  late  years,  have 
induced  even  English  judges  to  doubt  of  the 
wisdom  of  the  above  doctrine  in  relation  to  for- 
eign sentences,  but  which  they  have  acknowl- 
ec^ed  to  be  too  well  established  for  English  tri- 
bunals to  shake;  and  the  justice  with  which 
the  same  *charge  is  made  by  all  neutral  [*438 
nations  against  the  English  as  well  as  against 
the  French  courts  of  admiralty,  during  the  same 
period,  has  led  many  American  luriste  to  ques- 
tion the  validity  of  the  doctrine  m  the  courts  of 
our  own  country.  It  is  said  to  be  a  novel  doc- 
trine, lately  spnmg  up,  and  acted  upon  as  a 
rule  of  decision  in  the  English  courts,  since  the 
period  w^en  English  decisions  have  lost  the 
weight  of  authority  in  the  courts  of  the  United 
States.  It  is  this  position  which  I  shall  now 
examine,  acknowledging  that  I  do  not  hold  my- 
self bound  by  such  decisions  made  since  the  rev- 
olution, although,  as  evidence,  of  what  the  law 
was  prior  to  uiat  period,  I  read  and  respect 
them. 

The  authority  of  the  case  of  Hughes  v.  Corne- 
lius, the  earliest  we  meet  with  as  to  the  con- 
clusiveness of  a  foreign  sentence,  is  admitted; 
but  its  application  to  a  question  arising  under  a 
warranty  of  neutrality  between  the  insurer  and 
insured,  is  denied.  It  is  true  that,  in  that  case, 
the  only  point  expressly  decided  was,  that  the 
sentence  was  conclusive  as  to  the  change  of 
property  effected  by  the  condemnation.  But  it 
IS  obvious  that  the  point  decided  in  that  case 
depenaed,  not  upon  some  new  principle  peculiar 
to  the  sentences  of  foreign  ooiurts,  but  upon  the 
application  of  a  general  rule  of  law  to  such 
sentences. 

This  case,  as  far  as  it  goes,  places  a  foreign 
sentence  upon  the  same  foundation  as  the  sen- 
tence or  decree  of  an  English  court  acting  upon 
the  same  subject;  and  we  have  seen  that,  by 
the  general  rule  of  law,  the  latter,  if  conclusive 
at  all,  is  so  as  to  the  fact  directly  decided,  as 
well  as  to  the  change  of  property  produced  by 
the  establishment  of  the  lact.  Hence  it  would 
seem  to*  follow,  that  it  the  sentence  of  a  foreign 
court  of  admiralty  be  conclusive  as  to  the  prop- 
erty, it  is  equally  conclusive  of  the  matter  or 
fact  directly  decided.  What  is  the  matter  de- 
cided in  the  case  under  consideration?  That  the 
vessel  was  seized  whilst  attempting  to  break  a 
blockade,  in  consequence  of  which  she  lost  her 
neutral  character;  and  the  change  of  property 
produced  by  tne  sentence  of  condemnation  is  a 
consequence  of  the  matter  decided,  that  she  was, 
in  effect,  enemy  property.  Can  the  parties  to 
that  sentence  be  bound  by  so  much  of  *it  [*489 
as  works  a  loss  of  the  property,  because  it  was 
declared  to  be  enemy  property,  and  yet  be  left 
free  to  litigate  anew,  in  some  other  form  the 
very  point  decided  from  which  this  consequence 
flowed?  Or  upon  what  just  principle  let  me 
ask,  shall  a  party  to  a  suit,  who  has  once  been 
heard,  and  whose  rights  have  been  decided  by 
I  competent  tribunal,  be  permitted,  in  another 
court  of  concurrent  jurisdiction,  and^  in  a  dif- 
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ferent  form  of  action,  to  litigate  the  same  ques- 
tion, and  to  take  another  chance  for  obtaining 
a  different  result?  I  confess  I  am  strongly  in- 
clined to  think  that  the  case  of  Hughes  v,  Cor- 
nelius laid  a  strong  foundation  for  the  doctrine 
which  was  built  upon  it,  and  which  for  many 
years  past  has  been  established  law  in  Eng- 
land. This  opinion  is  given  with  the  more  con- 
fidence, when  I  find  it  sanctioned  by  the  posi- 
tive declarations  of  distinguished  law  charac- 
ters ;  men  who  are,  of  all  others,  the  best  able  to 
testify  respecting  the  course  of  decisions  upon 
the  doctrine  I  am  examining,  and  the  source 
from  which  it  sprung. 

In  the  case  of  Lothian  v,  Henderson,  3  Bos. 
&  Pull.  499,  Chambre,  J.,  speaking  upon  this 
point,  says,  that  the  sentence  of  the  French 
court  was  in  that  case  conclusive  against  the 
claim  of  the  assured,  "agreeable  to  all  the  deci- 
sions upon  the  subject,  beginning  with  the  case 
of  Hughes  v.  Cornelius,  (confirmed  as  that  was 
by  the  opinion  of  Lord  Holt  in  two  subsequent 
cases,)  and  jjursuing  them  down  to  the  present 
period.  It  is  true,"  he  observes,  "that  in 
Hughes  v.  Cornelius,  the  question  upon  the  for- 
eign sentence  arose  in  an  action  of  trover,  and 
not  in  an  action  on  a  policy  of  assurance,  where 
the  non-compliance  with  a  warranty  of  neutral- 
ity is  in  dispute.  But  from  that  period  to  the 
present,  the  doctrine  there  laid  down  respecting 
foreign  sentences  has  been  considered  equally 
applicable  to  questions  of  warranty  in  actions 
on  policies,  as  to  questions  of  property  in  actions 
of  trover."  Le  Blanc,  J.,  says,  "that  these  sen- 
tences are  admissible  and  conclusive  evidence  of 
the  fact  they  decide  it  seems  not  safe  now  to 
question :  from  the  time  of  Car.  II.  to  this  day, 
they  have  been  received  as  such,  without  bein^ 
questioned.  In  the  discussion  of  the  nature  of 
440*]  such  evidence  before  this  house,  in*  1776, 
it  seems  not  to  have  been  controverted ;  and  the 
cases,  I  may  say,  are  numberless,  and  the  prop- 
erty imsiense,  which  have  been  determined  on 
the  conclusiveness  of  such  evidence,  in  many  of 
which  cases,  the  forms  in  which  they  came  be- 
fore the  courts  in  Westminster  Hall  were  such 
as  to  have  encbled  the  parties,  if  any  doubt  had 
been  entertained,  to  have  brought  the  question 
before  a  higher  tribunal."  Lawrence,  J.,  also 
speaking  of  the  legal  effect  of  a  foreign  sentence 
upon  this  point,  says,  "as  to  which,  after  the 
continued  practice  which  has  taken  place  from 
the  earliest  period,  in  which,  in  actions  on  poli- 
cies of  insurance,  questions  have  arisen  on  war- 
ranties, to  admit  such  sentences  in  evidence,  not 
only  as  conclusive  in  rem,  but  also  as  conclusive 
of  the  several  matters  they  purport  to  decide 
directly,  I  apprehend  it  is  now  too  late  to  exam- 
ine the  practice  of  admitting  them  to  the  extent 
to  which  they  have  been  received,  supposing  that 
practice  might,  upon  the  argument,  have  ap- 
peared to  have  been  doubtful  at  first."  Rooke, 
J.,  Lord  Eldon,  and  Lord  Alvanley,  all  concur 
in  giving  the  same  testimony,  that  the  doctrine 
under  consideration  had  been  established  for  a 
long  period  of  years,  by  a  long  series  of  ad- 
judications in  the  courts  of  Westminster  Hall. 

I  cite  this  case  for  no  other  purpose  but  to 
prove,  by  the  most  respectable  testimony,  that 
the  case  of  Hughes  i7.  Cornelius,  decided  in  the 
reign  of  Car.  II.  had,  by  a  imiform  course  of 
decisions  from  that  time,  been  considered  as  I 
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warranting  the  rule  now  so  firmly  established 
in  England.  And  when  the  inquiry  is,  whether 
the  application  of  the  principle  laid  down  in 
that  case  to  questions  arising  on  warranties  is 
actions  on  policies,  be  of  ancient  or  modem 
date,  I  think  I  may  safely  rely  upon  the  dec- 
larations of  the  English  judges,  when  they 
concur  in  the  evidence  they  give  respecting  ths 
fact.  It  is  true  that  no  case  was  cited  at  the 
bar  recognizing  the  application  of  the  rule  to 
questions  between  the  insurer  and  insured  prior 
to  the  revolution,  except  that  of  Fernandez  v. 
Da  Costa,  which  I  admit  was  a  Nisi  Prius  de- 
cision. But  were  I  convinced  that  the  long 
series  of  decisions  upon  this  point,  from  the 
time  of  Hughes  v.  Cornelius,  spoken  of  by  the 
judges  in  the  case  of  Lothian  v.  Henderson,  had 
been  made  at  Nisi  Prius,  it  *would  not,  [*441 
in  my  mind,  weaken  the  authority  of  the  doc- 
trine. It  would  prove  the  sense  of  all  the 
judges  of  England,  as  well  as  of  the  bar,  of  the 
correctness  and  legal  valic'aty  of  the  rule.  It  is 
not  to  be  supposed  that  if  a  doubt  had  existed 
respecting  the  law  of  those  decisions,  the  point 
would  not  have  been  reserved  for  a  more  delib- 
erate examination,  before  some  of  the  courts  of 
Westminster  Hall.  But  the  case  of  Fernandez 
V.  Da  Costa  receives  additional  weight,  when  it 
is  recollected  that  the  judge  who  decided  it  was 
Lord  Mansfield,  and  when,  upon  examining  it, 
we  find  no  intimation  from  him  that  there  web 
any  novelty  at  that  day  in  the  doctrine.  To 
this  strong  evidence  of  the  antiquity  of  the  rule, 
may  be  added  that  of  Judge  Buller,  who,  at  the 
time  he  wrote  his  Nisi  Prius,  considerc^i  it  as 
then  established. 

That  the  doctrine  was  considered  as  perfectly 
fixed  in  the  year  1781,  is  plainly  to  be  inferred 
from  the  case  of  Demardi  v.  Motteux,  decided 
in  that  year.  Lord  Mansfield  speaks  of  it  as  he 
would  of  any  other  well-established  principle 
of  law,  declaring,  in  general  terms,  that  the  sen- 
tence, as  to  that  ^ich  is  within  it,  is  con- 
clusive against  all  persons,  and  cannot  be  col- 
laterally controverted  in  any  other  suit.  The 
only  difficulty  in  that  case  was,  to  discover  the 
real  ground  upon  which  the  foreign  sentence 
proceeded,  and  the  court  in  that  and  many  sub- 
sequent cases  laid  down  certain  principles  aux- 
iliary to  the  rule,  for  the  purpose  of  ascertain- 
ing the  real  import  of  the  sentaice  in  relation 
to  the  fact  decided  as  between  the  insurer  and 
insured.  For  if  the  sentence  did  not  proceed 
upon  the  ground  of  the  property  not  being  neu- 
tral, it  of  course  concluaed  nothing  against  the 
insured;  since  upon  no  other  ground  could  the 
sentence  be  said  to  falsify  the  warranty. 

It  was  admitted  by  the  counsel  for  the  in- 
sured, that  as  between  him  and  the  insurer,  the 
sentence  is  prima  facie  evidence  of  a  non-com- 
pliance with  the  warranty.  But  if  they  are 
right  in  their  arguments  as  to  the  incondusive- 
ness  of  the  sentence,  I  would  ask- for  the  author- 
ity upon  which  the  sentence  can  be  considered 
as  prima  facie  evidence.  Certainly  no  case  was 
referred  *to,  and  I  have  not  met  with  [*44S 
one  to  warrant  the  position.  If  we  look  to 
general  principles  applicable  to  domestic  judg- 
ment, they  are  opposed  to  it.  We  have  seen 
that  the  judgment  is  conclusive  between  tiie 
same  parties,  upon  the  same  matter  coining  in- 
cidentally in  question.  The  judgment  of  a 
foreign  court  is  equally  conclusive,  except  In 
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the  single  instance  where  i.ne  party  claiming  the 
benefit  of  it  applies  to  the  courts  in  England  to 
enforce  it,  in  which  case  only  the  jud^ent  is 
prima  facie  evidence.  But  it  is  to  be  remarked, 
that  in  such  a  case,  the  iudgment  is  no  more 
conclusive  as  to  the  right  it  establishes,  than  as 
to  the  fact  it  decides.  Now  it  is  admitted  that 
the  sentence  of  a  forei^  court  of  admiralty  is 
coi^clusive  upon  the  right  to  the  properly  in 
question;  upon  what  principle,  then,  can  it  be 
prima  facie  evidence,  if  not  conclusive,  upon 
the  facts  directly  decided.  A  domestic  judg- 
ment is  not  even  prima  facie  evidence  between 
those  not  parties  to  it,  or  those  claiming  under 
them,  and  that  would  clearly  be  the  rule,  and 
for  a  similar  reason  as  to  foreign  judgments.  If 
between  the  same  parties,  the  former  is  conclu- 
sive as  to  the  right  and  as  to  the  facts  decided, 
this  principle,  if  applied  at  all  to  foreign  sen- 
tences, which  it  certainly  is,  is  either  applicable 
throughout,  upon  the  ground  that  the  parties 
are  the  same,  or  if  not  so,  then  by  analogy  to 
the  rule  applying  to  domestic  judgments,  the 
sentence  cannot  1^  evidence  at  all. 

Upon  the  whole,  I  am  clearly  of  opinion, 
that  the  sentence  of  the  court  of  admiralty  at 
Barbadoes,  condemning  the  brig  Fame  and  her 
cargo  as  prize,  on  account  of  an  attempt  to 
break  the  blockade  of  Martinique,  is  conclusive 
evidence  in  this  case  against  the  insured,  to  fal- 
sify his  warranty  of  neutrality. 

If  the  injustice  of  the  belligerent  powers,  and 
of  their  courts,  should  render  this  rule  oppres- 
sive to  tflie  citizens  of  neutral  nations,  I  can 
only  say  with  the  judges  who  decided  the  case 
of  ffufjhes  tJ.  Cornelius,  let  the  government  in 
its  wisdom  adopt  the  proper  means  to  remedy 
the  mischief.  I  hold  the  rules  of  law,  when 
once  firmly  established,  to  be  beyond  the  con- 
443*]  tro^  *of  those  who  are  merely  to  pro- 
nounce what  the  law  is,  and  if  from  any  cir- 
cumstance it  has  become  impolitic,  in  a  national 
point  of  view,  it  is  for  the  nation  to  annul  or 
to  modify  it.  Till  this  is  done,  by  the  compe- 
tent authority,  I  consider  the  rule  to  be  inflex- 
ible.^ 


THE.  UNITED  STATES 

V, 

THE  SCHOONER  BETSY  AND  CHARLOTTE, 

and  Her  Carga 

All  seisures  under  laws  of  impost,  navlgatloD  or 
trade  of  the  United  States,  where  the  seizures  are 
made  on  waters  navigable  from  the  sea  by  vessels 
of  ten  or  more  tons  burden,  are  civil  causes  of  ad- 
miralty and  maritime  Jurisdiction,  and  are  to  be 
tried  without  a  Jury. 

Quaere,  whether  the  answer  of  the  claimant  to  the 
libel  ought  not  always  t6  be  upon  oath  if  required ; 
-and  whether  he  is  not  bound  to  submit  to  answer 
Interrogatories  upon  oath,  viva  voce  in  open  court. 

Whether,  on  the  trial  of  a  vessel  for  violation  of 
the  law  prohibiting  intercourse  with  certain  ports 


1. — Ju^tees  Chase  and  Livingston  dissented ;  and 
Judge  Todd,  not  having  been  present  at  the  argu- 
ment, gave  no  opinion.  So  that  this  Judgment  is 
reversed  by  the  opinions  of  Marshall.  Ch.  J.,  Gush- 
ing, Washington,  and  Johnson,  Justices. 
Cranch  4.  Vol.  2. 


in  St.  Domingo,  evidence  be  admissible  that  other 
vessels  belonging  to  the  same  owner  were  at  the 
same  prohibited  port  at  the  same  time ;  as  a  circum- 
stance tending  to  discredit  the  evidence  of  distress 
set  up  as  an  excuse  for  going  to  such  prohibited 
port? 

TEQS  was  an  appeal  from  the  sentence  of  the 
circuit  oourt  of  the  district  of  Columbia, 
reversing  that  of  the  district  court,  which  con- 
demned the  schooner  Betsy  and  Charlotte,  and 
her  cargo,  as  forfeited,  for  a  violation  of  the 
act  of  Congress  of  the  28th  of  February,  1806« 
entitled  "An  act  to  suspend  the  commercial  in- 
tercourse between  the  United  States  and  certain 
parts  of  the  island  of  St.  Domingo."  Laws  U. 
S.  vol.  8,  p.  11. 

The  libel  being  filed,  and  the  monition  re- 
turned executed,  the  claimant  appeared,  and 
having  given  fide-jussory  caution,  to  respond 
the  costs,  offered  a  plea  admitting  all  the  facts 
charged  in  the  libel,  excepting  the  voluntary 
carrying  of  the  vessel  into  the  port  of  Cape 
Francois,  the  prohibited  port  mentioned  in  the 
libel,  which  he  denied,  and  "thereof  put  him- 
self on  the  country."  But  the  district  judge 
rejected  the  plea,  and  ordered  the  claimant  to 
answer  on  oath:  whereupon  the  claimant 
offered  the  same  denial  on  oath,  by  way  of 
answer;  to  the  receiving  of  which  the  attorney 
for  the  United  States  objected,  unless  the  claim- 
ant would  make  oath  to  answer  truly  all  inter- 
rogatories which  might  be  *put  to  him  [*444 
relative  to  the  cause;  but  the  judge  overruled 
the  objection,  and  received  the  answer,  saying 
that  the  United  States  might  except  to  the  an- 
swer, in  the  same  manner  as  to  an  answer  in 
chancery;  or,  might  reply,  setting  forth  new 
facts  not  inconsistent  with  the  libel,  and  put 
interrogatories  thereupon,  as  upon  the  allega- 
tions in  a  bill  in  chancery,  which,  if  proper 
and  pertinent,  must  be  answered;  as  was  done 
in  the  case  of  Maley  v,  Shattuck,  (ante,  vol.  3, 
p.  458.) 

The  attorney  for  the  United  States  filed  a 
replication,  and  propounded  interrogatories, 
which  he  prayed  might  be  answered  by  the 
claimant  viva  voce,  in  open  oourt.  To  this  the 
claimant  objected,  but  tne  judge  overruled  the 
objection. 

The  Betsy  and  Charlotte  sailed  from  Alex- 
andria in  September,  1806,  with  a  clearance  for 
St.  Jago  de  Cuba. 

Upon  the  trial,  the  attorney  for  the  United 
States  produced  and  offered  evidence,  that  dur- 
ing the  months  of  August  and  September  in  the 
same  year,  two  other  vessels,  owned  in  whole 
or  in  part  by  the  claimant,  sailed  from  Alexan- 
dria, with  clearances  for  St.  Jaffo  de  Cuba,  and, 
as  well  as  the  Betsy  and  Charlotte,  arrived  at 
Cape  Francois.  To  this  evidence  the  claimant 
objected,  but  the  judge  overruled  the  objection 
and  heard  the  evidence. 

From  the  sentence  of  condemnation  by  the 
district  judge,  the  claimant  appealed  to  the  cir- 
cuit court,  and  new  evidence  being  admitted, 
the  sentence  was  reversed,  and  restoration 
awarded.  From  this  sentence  the  United  States 
appealed  to  this  court,  where  witnesses  were 
examined  viva  voce,  both  on  the  part  of  the 
United  States  and  on  that  of  the  claimant. 

C.  Lee,  for  the  claimant,  stated  that  he 
should  contend, 

1.  That  the  proceedings  ought  to  have  been 
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according  to  the  coarse  of  the  oommon  law, 
and  the  facts  ought  to  have  been  tried  by  a  jury. 
445*]  *2.  That  the  judge  ought  not  to  have 
compelled  the  daimaiit  to  answer  upon  oath; 
and, 

3.  That  the  vessel  ought  to  be  acquitted  upon 
the  facts  of  the  case. 

Jones,  for  the  United  States,  was  stopped  by 
the  court,  who  expressed  a  wish  to  hear  the 
other  side.  He  wished,  however,  to  be  heard 
upon  the  question  of  putting  the  claimant  to 
answer  upon  oath,  and  was  indulged. 

He  observed  that  this  was  not  a  proceeding 
in  personam,  but  in  rem.  The  United  States 
did  not  bring  in  the  claimant  by  process,  and 
compel  him  to  answer  upon  oath,  as  is  done  in 
chancery  cases;  but  the  claimant  comes  in  vol- 
imtarily  to  support  his  interest,  and  submits  to 
the  jurisdiction  of  the  court.  He  ought  to 
come  with  clean  hands  and  a  pure  heart.  If 
this  be  a  case  of  admiralty  jurisdiction,  the  pro- 
ceedings must  be  according  to  the  course  of  the 
civil  law,  where  the  practice  universally  has 
been  to  try  cases  without  a  jury.  Wood's  Inst. 
Civ.  Law,  133;  2  Browne's  Civ.  Law,  248,  249, 
413,  416,  416;  1  Browne,  472,  474;  Maley  v. 
Shattuck,  {ante,  vol.  3,  p.  458) ;  1  Domat,  460, 
s.  4.  Such  also  was  the  understanding  of  the 
legislature,  when  they  established  a  fee  for  the 
drawing  of  the  interrogatories.  Laws  U.  S.  vol. 
2,  p.  222. 

The  exception  in  the  English  statutes  applies 
only  to  the  ecclesiastical  courts,  and  to  those 
interrogatories  the  answers  to  which  might  sub- 
ject the  party  to  ecclesiastical  censures. 

But  the  act  of  Congress  upon  which  this  libel 
is  founded,  does  not  make  it  criminal  in  the 
person  to  trad«  to  St.  Domingo.  It  only  sub- 
jects to  forfeiture  the  property,  and  renders  the 
party  liable  upon  his  bono. 

Youngs,  contra. 

There  can  be  no  case  of  admiralty  jurisdic- 
tion, unless  it  be  a  case  under  the  law  of  na- 
tions. Cases  of  revenue,  or  of  municipal  seiz- 
ure, are  not  cases  of  admiralty  and  maritime 
jurisdiction. 

446*]  ♦The  9th  section  of  the  judiciary  act, 
(vol.  1,  p.  53,)  merely  gives  to  the  district  court 
jurisdiction  of  cases  of  seizure,  but  does  not 
make  them  cases  of  admiralty.  And  in  all 
cases  at  common  law,  the  trial  by  jury  is  guar- 
antied by  the  constitution  of  the  United 
States.  The  act  imder  which  this  prosecution 
is  commenced  does  not  direct  the  form  of  trial. 

The  district  court,  as  a  court  of  admiralty, 
is  a  court  of  limited  jurisdiction;  and  in  this 
case,  the  libel  does  not  state  that  the  seizure 
was  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen. 
The  fact  is  not  alleged  which  alone  could  make 
it  a  case  of  admiralty  jurisdiction. 

In  England  a  seizure  for  violation  of  the 
navigation  act  is  tried  by  information  in  the 
court  of  exchequer,  according  to  the  course  of 
the  common  law, 

It  is  contrary  to  the  principles  of  the  com- 
mon law  to  make  a  man  criminate  himself. 

Marshall,  Ch.  J.,  said  the  Court  wished  to 
hear  the  counsel  for  the  United  States  on  the 
question  of  fact. 

Jones.  It  is  to  be  understood,  then,  that  the 
court  is  satisfied  as  to  the  questions  of  law  T 

Mabshall,  Oh,  J.  No  attempt  has  been 
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made  to  distinguish  this  ease  from  those  of  the 
Vengeance,  3  Sail.  297,  and  The  Sally,  {anU, 
vol.  2,  p.  406.)  Those  cases  have  settled  the 
law,  and  imless  this  case  can  be  distinguished 
from  those,  the  court  does  not  think  an  aign- 
ment  necessary.^ 

*  Jones.  It  is  objected  that  it  does  not  [*447 
appear  upon  the  face  of  the  libel  that  the  seiz- 
ure was  made  upon  waters  navigable  from  the 
sea  by  vessels  of  ten  and  more  tons  burthoL 
But  it  is  stated  in  the  libel  that  the  vessel  was 
more  than  ten  tons  burthen,  that  the  seizure 
was  made  in  the  port  of  Alexandria,  and  that 
the  vessel  had  sailed  from  that  port  to  the  West 
Indies,  and  back  to  Alexandria,  from  whence 
it  necessarily  follows,  that  the  waters  of  the 
port  of  Alexandria  are  navigable  from  the  sea 
by  vessels  of  ten  and  more  tons  burthen.  Be- 
sides, this  court  is  bound  to  taice  notice  of  ^e 
f^orts  of  entry  for  foreign  vessels  estal>lished  by 
aw;  and  the  port  of  Alexandria  is  one  of  those 
ports. 

In  the  case  of  The  Vengeance,  the  court  of- 
ficially took  notice  that  the  bay  of  Sandy  Hook 
contained  waters  navigable,  &;c 

If  the  jurisdiction  appears  by  necessary  in- 
ference from  what  is  s^ted,  it  is  sudfficient 

C.  Lee,  contra. 

By  the  3d  article  of  the  constitution  of  the 
United  States,  the  judicial  power  of  the  United 
States  is  extended  "to  all  cases  of  admiralty 
and  maritime  jurisdiction.  Congress  could  not 
make  cases  of  admiralty  and  maritime  jurisdic- 
tion; and  under  that  clause  of  the  constitution 
they  could  not  give  their  courts  jurisdiction  of 
a  case  which  was  not  of  admiralty  ajid  mari- 
time jurisdiction  at  the  time  of  the  adoption  of 
that  constitution.  The  question,  then,  is, 
whether,  according  to  the  understanding  of 
the  people  of  this  country  at  that  time,  a 
seizure  of  a  vessel,  within  the  body  of  a  coun- 
ty, for  breach  of  a  municipal  law  of  trade,  was 
a  case  of  admiralty  cognizance.  It  certainly 
was  never  so  considered  in  England,  from 
whence  we  draw  all  our  ideas  of  admiralty 
jurisdiction.  All  seizures  in  that  country  for 
violation  of  the  laws  of  revenue,  trade  or  navi 
gation,  are  tried  by  a  jury  in  the  court  of  ex- 
chequer, according  to  the  course  of  the  commoD 
law.  There  is  nothing  in  the  course  of  pnh 
ceedings  in  rem  which  requires  that  they  should 
be  in  a  court  of  admiralty.  A  *court  [•448 
of  common  law  is  as  competent  to  the  trial  of 
such  cases  as  a  court  of  admiral^.  The  high 
court  Of  admiralty  in  England  exercises  nc 
original  jurisdiction  in  revenue  cases.  It  hears 
only  appeals  in  such  cases  from  the  vice-ad- 
miralty courts  in  the  colonies,  to  whom  ttie 
jurisdiction  is  given  by  an  act  of  parliament 
2  Browne's  Civil  Law,  492;  2  Rob.  189,  Thf 
Sarah;  4  Inst.  135,  139;  2  Browne,  76,  78;  3 
Bl.  Com.  106;  Parker,  23,  273. 

^  l--r9*  J^^'  ^  ^°P®  to  show  that  this  case  is  dte- 
tmgulshable  from  those;  and  to  be  permitted  to 
argue  at  large  the  point  of  law,  that  this  is  not 
a  case  of  admiralty  Jurisdiction.  I  argued  the  caw 
of  the  vengeance,  and  I  know  it  was  not  so  fullj 
argued  as  It  might  have  heen ;  and  some  of  th* 
Judges  may  recollect  that  it  was  rather  a  snddn 
decision. 

Chase,  J.  1  recollect  that  the  argument  was  >o 
great  thing,  but  the  court  took  time  and  considered 
the  case  well.  The  reason  of  the "  legislature  for 
putting  seizures  of  this  kind  on  the  admiralty  side 
of  the  court  was  the  great  danger  to  the  r«ivenue  if 
such  cases  should  be  left  to  the  caprice  of  Juriee. 

Craneh  A. 
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Nor  were  faeh  eases  ever  supposed  by  the 
people  of  this  counti^  to  be  rightfully  classed 
among  causes  of  admiralty.    It  was  one  of  our 
serious  grievances,  and  of  which  we  complained 
against  Great  Britain  in  our  remonstrances  to 
the  king,  and  in  our  addresses  to  the  people  of 
Great  Britain,  while  we  were  colonies,  that  the 
juiisdicticm  of  the  courts  of  vice-admiralty  was 
extended  to  cases  of  revenue.    Journals  of  the 
old  Ongress,  vol.   1,  p.  47.    Such  being  the 
understanding  of  the  people  of  this  country  at 
the  adoption  of  the  constitution,  we  are  to  pre- 
sume that  the  words  ''cases  of  admiralty  and 
maritime  jurisdiction,"  did  not  include  cases 
of  sei7ure  like  the  present.    The  9th  section  of 
the  judiciary  act  (vol.  1,  p.  53,)  is  to  be  con- 
strued with  a  reference  to  the  meaning  of  those 
expressions  in  the  constitution;  and  if  it  can- 
not, consistently  with  the  force  of  its  terms, 
be   reconciled   with   the   constitution,   it  must 
yield  to  the  superior  obligations  of  that  instru- 
ment.   The  words  of  that  section  of  the  act, 
MS  far  as  they  affect  the  present  question,  are, 
"and  shall  also  have  exclusive  original  cogni- 
sance of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation,  or  trade,  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts  as  well  as  upon  the 
high  seas;  saving  to  suitors,  in  all  cases,  the 
right  of  a   common   law   remedy,   where   the 
common  law  is  competent  to  give  it;  and  shall 
also  have  exclusive  original  cognizance  of  all 
seizures  on  land,  or  other  waters  than  as  afore- 
said, made,  and  of  all  suits  for  penalties  and 
forfeitures    incurred    imder    the    laws  of  the 
United  States."    ''And  the  trial  of  issues  in 
449*]  fact  in  the  'district  courts,  in  all  causes, 
except  civil  causes  of  admiralty  and  maritime 
jurisdiction,  shall  be  by  jury." 

The  word  ''including"  means  only,  moreover, 
or,  as  well  as. 

The  district  court  shall  have  exclusive  orig- 
inal cognizance  ot  all  civil  causes  of  admiral^ 
and  maritime  jurisdiction,  including,  within 
its  exclusive  original  cognizance,  all  seizures, 
&C.  It  does  not  mean  including  within  the  ex- 
pression '*all  dvil  causes  of  admiralty,"  Ac. 
If  such  eases  of  seizure  were  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  there  was 
no  necessity  to  enumerate  them,  because  the  ex- 
pression, all  civil  causes  of  admiralty,  ^.,  cer- 
tainly included  them.  If  they  were  not  civil 
causes  of  admiralty  and  maritime  jurisdiction. 
Congress  could  not  make  them  such,  nor  by 
forcing  them  into  that  class,  deprive  the  citizen 
of  his  right  to  a  trial  by  jury.  Congress  had 
no  such  intention,  for  in  the  very  same  breath 
they  say,  "saving  to  suitors,  in  all  cases,  the 
right  of  a  common  law  remedy,  where  the  com- 
mon law. is  competent  to  give  it."  We  have 
seen  that  in  all  cases  of  seizure  for  breaches  of 
the  laws  of  revenue,  trade  or  navigation,  the 
common  law  is  competent  to  give  a  remedy; 
and,  consequently,  this  suitor  is  entitled  to  it. 

The  several  acts  of  Congress  creating  forfeit- 
ures for  breaches  of  the  laws  of  revenue,  &c, 
all  seem  to  refer  to  the  excheouer  practice, 
rather  than  to  that  of  the  admiralty. 

In  the  act  for  registering  vessels,  passed  the 
Graneh  4. 


31st  of  December,  1792,  (Oswald's  edition  of  the 
Acts  of  Congress,  vol.  2,  pp.  134,  144,  s.  4  and 
16,)  if  the  owner  shall  take  a  false  oath,  "there 
shall  be  a  forfeiture  of  the  vessel,  Ac,,  or  of  the 
value  thereof,  to  be  recovered  with  costs  of 
suit,"  of  the  person  taking  the  false  oath.  So 
in  case  of  the  sale  of  a  vessel  to  a  foreigner,  it 
shall  be  forfeited  in  a  certain  case,  "provided 
that  if  it  shall  be  made  to  appear  to  the  jury  be- 
fore whom  the  trial  for  such  forfeiture  shall  be 
had,  that,"  &c,  and  the  penalties  and  forfeitures 
under  that  act  were  to  '*be  sued  for,  pros- 
ecuted and  recovered,"  in  such  courts,  &c. 
*as  penalties  and  forfeitures  under  the  [*450 
act  for  the  collection  of  duties,  &c.  Hence  it 
is  evident  that  Congress  intended  that  all  cases 
of  forfeiture  should  be  tried  by  jury.  The  ex- 
pressions in  the  act  respecting  registering  of 
vessels,  explain  what  may  otherwise  appear 
doubtful  in  the  act  concerning  the  collection  of 
duties,  as  to  the  mode  of  prosecution. 

So  in  the  act  suspending  intercourse  with 
France,  vol.  1,  p.  245,  offending  vessels  are 
made  liable  to  be  seizeid,  "and  may  be  prose- 
cuted and  condemned  in  any  circuit  or  district 
court  of  the  United  States,  which  shall  be  hold- 
en  within  or  for  the  district  where  the  seizure 
shall  be  made." 

But  by  the  judiciary  act  no  circuit  court 
could  take  original  cognizance  of  civil  causes 
of  admiralty  and  maritime  jurisdiction;  hence 
it  is  obvious  that  Congress  did  not  consider  sudi 
seizures  as  civil  causes  of  admiralty,  &c  The 
forfeiture  also  is  to  accrue  to  any  person  "who 
will  inform  and  prosecute  for  the  same,"  which 
shows  that  the  proceedings  were  to  be  at  com- 
mon law. 

All  the  forfeitures  under  the  act  for  the  col- 
lection of  duties,  are  to  be  recovered  in  ^e 
same  way.  Some  of  them  being  eases  of  seiz- 
ure on  land,  must  be  tried  by  jury,  therefore 
all  must.  And  in  sect.  71,  (voL  4,  p.  391,)  it 
is  said,  "in  actions,  suits  or  informations  to  be 
brought,  where  any  seizure  shall  be  made  pur- 
suant to  this  act,  if  the  property  be  claimed  by 
any  person,  in  every  such  ease,  the  onus  pro- 
handi  shall  be  upon  such  claimant."  These  ex- 
pressions all  indicate  proceedings  at  common 
law  only. 

The  89th  sect  in  p.  427,  speaking  of  the  re- 
covery of  penalties,  clearly  refers  to  suits  at 
common  law;  and  when  speaking  of  forfeitures, 
it  says,  "and  all  ships,  goods,  £c,  which  shall 
become  forfeited  in  virtue  of  this  act,  shall  be 
seized,  libelled  and  prosecuted  as  aforesaid;" 
referring  to  the  moae  of  prosecution  pointed 
out  for  the  recovery  of  penalties.  Here,  if  the 
word  "libelled"  had  not  been  used,  there  could 
be  no  doubt.  But  the  expression  'libeled"  re- 
lates as  well  to  'seizures  on  land  as  [*451 
to  seizures  on  water;  but  seizures  on  land  must 
be  tried  by  jury  according  to  the  course  of  the 
common  law.  The  word  libel,  therefore,  does 
not  refer  exclusively  to  admiralty  proceedings. 

The  Excise  Law,  vol.  1,  p.  313,  makes  no  dis- 
tinction between  seizures  made  on  land,  and 
those  made  on  water. 

By  the  5th  amendment  to  the  eonstitution, 
no  person  shall  be  deprived  of  property  with- 
out due  process  of  law;  which  means  by  due 
process  of  the  common  law. 

By  the  7th  amendment,  in  suits  at  common 
law  the  right  of  trial  by  jury  shall  be  preserved, 
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t.  e.,  oontinued  as  it  then  was.  At  tbat  time 
all  municipal  seizures  were  triable  at  common 
law. 

The  act  prohibiting  the  intercourse  with  St. 
Domingo  differs  from  that  under  which  the 
Vengeance  was  prosecuted. 

There  the  mode  of  prosecution  was  declared 
to  be  the  same  as  for  penalties  and  forfeitures 
under  the  aot  for  collecting  duties ;  but  here  no 
mode  of  prosecution  is  prescribed. 

The  act  creates  two  offenses. 

1.  Sailing  to  St.  Domingo  without  being 
destined  for  that  island. 

2.  Being  destined  and  sailing  for  a  prohib- 
ited port  without  arriving  there.  The  offense 
of  destinaticm  is  an  offense  on.  land  and  to  be 
tried  by  the  course  of  the  common  law.  Hence 
also  it  may  be  inferred  that  the  other  offense  is 
to  be  tried  in  the  same  manner.  No  difference 
is  made  by  the  statute. 

The  act  requires  Ixmds  to  be  given,  which 
are  forfeited  if  the  offense  has  been  committed. 
Suits  at  common  law  upon  these  bonds  are  now 
pending.  If  these  had  been  tried  first,  the  facts 
452*]  must  have  been  decided  by  a  *jury,  and 
by  ^e  7th  amendment  of  the  constitution,  ''no 
fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law.'' 
The  consequence  would  have  been  that  this 
case,  involving  the  same  fact,  between  the  same 
partiesy  oould  not  haTt  been  otherwise 
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than  by  a  jury.  It  could  not  have  been  the  in- 
tention of  Congress  that  in  one  case  the  same 
fact  should  be  decided  by  the  judge,  and  in  the 
other  by  a  jury. 

The  case  of  The  Sally  was  decided  up<«  the 
authority  of  thai  of  the  Vengeance,  without  ar- 
gument; and  is,  therefore,  of  no  authority. 

Rodney,  attorney  general,  in  reply,  was 
stopped  by  the  court  as  to  the  law  of  the  case. 

Marshall,  Ch.  J,  The  court  considers  ibt 
law  as  completely  settled  by  the  case  of  The 
Vengeance.  A  distinction  has  been  attempted 
to  &  drawn  between  this  case  and  that,  bat 
the  court  can  see  no  difference.  It  is  the  place 
of  seizure,  and  not  the  place  of  committing  the 
offense,  which  decides  the  jurisdiction.    • 

It  has  been  said  the  word  ''including"  means 
moreover,  or,  as  well  as;  but  if  this  was  the 
meaning  of  the  legislature  it  was  a  very  embar- 
rassing uKHie  of  expressing  the  idea.  It  is  clear 
that  Congress  meant  to  discriminate  between 
seizures  on  waters  navigable  from  the  sea,  and 
seizures  upon  land  or  upon  waters  not  naviga- 
ble; and  to  class  the  former  among  the  civil 
causes  of  admiralty  and  maritime  jurisdiction. 

The  only  doubt  which  could  arise  would  be 
upon  the  clause  of  the  constitution  respecting 
the  trial  by  jury.  But  the  case  of  the  Ven- 
geance settles  that  point. 

The  sentence  of  the  drenit  court  was  re- 
versedf  and  that  of  the  district  court  afl&rmed. 
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NOTE  (A.) 
ft56*]  ^DoownenU  aooompa/nying  the  President's  Message  of  January  tB,  ISfH. 


Wn^KINSON'S  FIRST  AFFIDAVIT. 


UNITED  STATES 

v. 

BOLLMAN  AND  SWARTWOUT. 

J  JAMES  WILKINSON,  Brigadier-General 
^  and  Commander  in  Chief  of  the  army  of  the 
United  States,  to  warrant  the  arrest  of  Doctor 
Eridc  Bollman,  on  a  charge  of  treason,  mis- 
prision of  treason^  or  such  other  offense  against 
the  government  and  laws  of  the  United  States 
as  the  following  facts  may  legally  charge  him 
with,  on  my  honor  as  a  soldier;  and  on  the 
Holy  Evangelists  of  Almighty  God,  do  declare 
and  swear,  that  on  the  sixth  day  oi  November 
last,  when  in  command  at  Natchitoches,  I  re- 
ceived by  the  hands  of  a  Frenchman,  a  stranger 
to  me,  a  letter  from  Doctor  Erick  Bollman,  of 
which  the  following  is  a  correct  copy: 

Vew  Orleans,  Beptemher  «7, 1806, 

**SiB:  I  have  the  honor  to  forward  to  your 
excellency  the  enclosed  letters,  which  I^  was 
charged  to  deliver  to  you  by  our  mutual  friend: 
I  shall  remain  for  some  time  at  this  place,  and 
should  be  glad  to  learn  where  and  when  I  may 
have  the  pleasure  of  an  interview  with  you. 
Have  the  goodness  to  inform  me  of  it,  and 
please  to  direct  your  letter  to  me  care  of  , 

or  enclose  it  under  cover  to  them. 
**I  have  the  honor  to  be, 
"With  great  respect.  Sir, 
'TTour  excellency's  most  obedient  servant, 

(Signed).  ''Ebiok  Bollman. 

"Gen.  Wilkinson." 

456*]  •Covering  a  communication  in  cipher 
from  Colonel  Aaron  Burr,  of  which  the  follow- 
ing is  substantially  as  fair  an  interpretation  as 
I  have  heretofore  been  able  to  make,  the  original 
of  which  I  hold  in  my  possession;  "I  (Aaron 
Burr)  have  obtained  funds,  and  have  actually 
commenced  the  enterprise.  Detachments  from 
different  points,  and  under  different  pretences, 
will  rendezvous  on  the  Ohio,  1st  November. 
Everything  internal  and  external  favors  views; 
protection  of  England  is  secured. 

T.*  is  gone  to  Jamaica  to  arrange  with  the 
admiral  of  that  station,  and  will  meet  at  the 

Mississippi England navy  of  the  United 

States  are  ready  to  join,  and  final  orders  are 
given  to  my  friends  and  followers;  it  will  be  a 

•  1. — Truxton. 
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host  of  choice  spirits.  Wilkinson  shall  be  see* 
ond  to  Burr  only;  Wilkinson  shall  dictate  the 
rank  and  promotion  of  his  officers.  Burr  will 
proceed  westward  Ist  August,  never  to  return : 
with  him  go  his  daughter;  the  husband  will 
follow  in  October  with  a  corps  of  worthies: 
send  forthwith  an  intelligent  and  confidential 
friend,  with  whom  Burr  may  confer;  he  shall 
return  immediately  with  further  interesting  de- 
tails; this  is  essential  to  concert  and  harmony 
of  movement;  se^d  a  list  of  all  persons  known 
to  Wilkinson  west  of  the  mountains,  who  could 
be  useful,  with  a  note  delineating  their  char- 
acters. 

"By  your  messenger  send  me  four  or  five  of 
the  commissions  of  your  officers,  which  you 
can  borrow  under  any  pretence  you  please; 
they  shall  be  returned  faithfully;  already  are 
orders  to  the  contractor  given  to  forward  six 
months'  provisions  to  pomts  Wilkinson  may 
name ;  this  shall  not  be  used  until  the  last  mo- 
ment, and  then  under  proper  injunctions:  the 
Sroject  is  brought  to  the  point  so  long  desired : 
iurr  guarantees  the  result  with  his  life  and 
honor,  the  lives,  the  honor  and  fortunes  of  hun- 
dreds, the  best  blood  of  our  country;  Burr's 
plan  of  operations  is  to  move  down  rapidly 
from  the  falls  on  the  fifteenth  of  November, 
with  the  first  five  hundred  or  one  thousand 
men,  in  light  boats,  now  constructing  for  that 
purpose;  to  be  at  Natchez  between  the  fifth 
and  fifteenth  of  December,  then  to  meet  Wilkin- 
son; then  to  determine  whether  it  will  be  ex- 
pedient, in  the  first  instance,  to  seize  on,  or  pass 
by,  Baton  Rouge;  on  receipt  of  this  send  Burr 
an  answer;  draw  on  Burr  for  all  expenses,  &c. 
The  people  of  the  country  to  which  we  are  going 
are  prepared  to  receive  us;  their  agents  norw 
with  Burr  say  that  if  we  will  protect  their  re- 
ligion, and  will  not  subject  them  to  a  foreign 
power,  that  in  three  weeks  all  will  be  settled. 
The  Gods  invite  to  glory  and  fortune;  it  re- 
mains to  be  seen  whether  we  deserve  the  boon: 
the  bearer  of  this  goes  express  to  you;  he  will 
hand  a  formal  letter  of  introduction  to  you 
from  Burr,  a  copy  of  which  is  hereunto  sub- 
joined; he  is  a  man  of  inviolable  honor  and 
perfect  diecretion;  formed  to  execute  rather 
than  to  proiect:  capable  of  relating  factH  with 
fidelity,  and  incapable  of  relating  them  other- 
wise: he  is  thoroughly  informed  of  the  plans 
and  intentions  of  ,  and  will  disclose  to  you 

as  far  as  you  inquire,  and  no  further;  he  h«s 
imbibed  a  reverence  for  your  •character,  [*467 
and  may  be  embarrassed  in  your  presence:  put 
bim  at  ease  and  he  will  satisfy  you:  Doctor 
Bollman,  equallv  confidential,  better  informed 
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on  the  subject,  and  more  intelligent,  will  hand 
this  duplicate. 

"29th  July." 

The  day  after  my  arriTal  at  this  city,  the 
26th  of  November  last,  I  received  another  letter 
from  the  doctor,  of  which  the  following  is  a 
correct  copy: 

THev)  Orleans,  November  25th,  1806, 
*'Sib:  **Your  letter  of  the  16th  inst.  has  been 
duly  received;  supposing  that  you  will  be  much 
engaged  this  mormng,  I  defer  waiting  on  your 
excellency  till  you  wul  be  pleased  to  inform  me 
of  the  time  when  it  will  he  convenient  for  you 
to  see  me.  I  remain  with  great  respect, 
"Your  Excellency's  most  obedient  servant, 

"Ebiok  Bollman. 
''His  Exoellency  Geo.  Wilkinson,  Fauxbourg." 
Marigny,  the  house  between  Madam  Tre- 
vigne  and  M.  Maca/rty, 

On  the  30th  of  the  same  month  I  waited  in 
person  on  Donctor  E.  Bollman,  when  he  informed 
me  that  he  had  not  heard  from  Colonel  Burr 
since  his  arrival  here.  That  he  (the  said  Doc- 
tor E.  Bollman)  had  sent  despatdies  to  Colonel 
Burr  by  a  Lieutenant  Spence,  of  the  hayj,  and 
that  he  had  been  advisea  of  Spence's  arrival  at 
Nashville,  in  the  state  of  Tennessee,  and  o)>* 
served  that  Colonel  Burr  had  proceeded  too  far 
to  retreat;  that  he  (Colonel  Burr)  had  numer- 
ous and  powerful  friends  in  the  United  States, 
who  stood  pledged  to  support  him  with  their 
fortunes,  and  that  he  must  succeed.  That  ho 
vthe  said  Doctor  E.  Bollman)  had  written  to 
Colonel  Burr  on  the  subject  of  provisions,  and 
that  he  expected  a  supply  would  be  sent  from 
New  York,  and  also  from  Norfolk,  where  CJol- 
onel  Burr  had  strong  connections.  I  did  not 
see  or  hear  from  the  doctor  agam  until  the  6th 
inst.,  when  I  called  on  him  the  second  time. 
The  mail  having  arrived  the  day  before,  I  asked 
him  whether  he  had  received  any  intelligence 
from  Colonel  Burr;  he  informed  me  that  he 
had  seen  a  letter  from  Colonel  Burr  of  the  30th 
October,  in  which  he  (Colonel  Burr)  gave  as- 
surances that  he  should  be  at  Natchez  with 
2,000  men  on  the  20th  December,  inst.  where  he 
should  wait  until  he  heard  from  this  place;  that 
he  would  be  followed  by  4,000  men  more,  and 
that  he,  (Colonel  Burr,)  if  he  had  chosen,  could 
have  raised  or  got  12,0()0  as  easily  as  6,000,  but 
that  he  did  not  think  that  number  necessary. 
Confiding  fully  in  this  information,  I  became 
indifferent  about  further  disguise.  I  then  told 
the  doctor  that  I  should  most  certainly  oppose 
Colonel  Burr  if  he  came  this  way.  He  replied 
tiiat  they  must  come  here  for  equipments  and 
shipping,  and  observed  that  he  dia  not  know 
what  had  passed  between  Colonel  Burr  and 
myself,  obliqued  at  a  sham  defence,  and  waived 
the  subject. 

458*]  *From  the  documents  in  my  posses- 
sion, and  the  several  communications,  verbal  as 
well  as  written,  from  the  said  Doctor  Erick 
Bollman,  on  this  subject,  I  feel  no  hesitation  in 
declaring  under  the  solemn  obligation  of  an 
oath,  that  he  has  committed  misprision  of  trea- 
son against  the  government  of  the  United 
States. 

(Siffned)  Jakes  Wilkinson. 

Signed  and  sworn  to  this  14th  day  of  Decem- 
ber, 1806,  before  me,  one  of  the  justices  of  the 
peace  of  this  country. 

(Signed)  J.  Cabbiok. 
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"PliOadi^lUm,  July  25,  180$. 
'Dbab  SiBt 

''Mr.  Swartwomt,  the  brother  of  Colonel  & 
of  New  York,  beinff  on  his  way  down  the  Missis- 
sippi, and  presuming  ^that  he  may  pass  yoo  al 
some  post  on  the  river,  has  requested  of  me  a 
letter  of  introduction,  wfakh  I  give  with  pleas- 
ure, as  he  is  a  most  amiable  young  man,  and 
highly  respectable  from  his  character  and  con- 
nections. I  pray  you  to  afford  him  any  friend- 
ly offices  which  his  situation  may  require,  and 
beg  you  to  pardon  the  trouble  which  this  may 
give  you. 

''With  entire  respect, 
"Your  friend  and  obedient  servant, 

"A.  BUBB. 
**BiB  Exoellency  Gen.  Wilkinson." 


Message  from  the  President  of  the  United  States 
to  the  Senate  and  House  of  Representatives: 

I  received  from  Gen.  Wilkinson,  on  'he  23d 
inst.,  his  affidavit,  chareing  Samuel  Swartwout, 
Peter  V.  Osden,  and  James  Alexander,  with 
the  crimes  described  in  the  affidavit,  a  copy  of 
whic^  is  now  communicated  to  both  houses  of 
Congress. 

It  was  announced  to  me  at  the  same  time, 
that  Swartwout  and  Bollmaa,  two  of  the  per- 
sons apprehended  by  him,  were  arrived  in  this 
city  itL  custody  eaoi  of  a  military  officer.  I 
immediately  delivered  to  the  attorney  of  the 
United  States,  in  this  distriet,  the  evidenee  re- 
ceived against  them,  with  instructions  to  lay 
the  same  before  the  judges,  and  apply  for  th.«i 
process  to  bring  the  accused  to  justice,  and  I 

8ut  into  his  hands  orders  to  the  officers  having 
bem  is  eustodv,  to  driver  them  to  the  marshal 
on  his  application.  Ta,  jEWWMMaom, 

Jaauaxy  26,  1807. 


•WILKINSON'S     SECOND     AFFI-      [•46i 

DAVIT. 

I,  Jaiobs  Wilkinson,  Brigadier  General  aad 
eommander  in  chief  of  the  army  of  the  United 
States,  to  warrant  the  arrest  of  Samuel  Swart- 
wout, James  Alexander,  Esq.,  and  Peter  V.  Of- 
den,  on  a  charge  of  treason,  misprision  of 
treason,  or  such  other  offence  against  the  gov- 
ernment and  laws  of  the  United  States,  as  tiie 
following  facts  may  legally  charge  them  with, 
on  the  honor  of  a  soldier,  and  on  the  Holy 
Evangelists  of  Almighty  Clod,  do  declare  and 
swear,  that  in  the  beguming  of  the  month  U 
October  last,  when  in  command  at  Natchitoches, 
a  stranger  was  introduced  to  me  by  Colonel 
Cushing,  by  the  name  of  Swartwout,  who  a  few 
minutes  after  the  colonel  retired  from  the  room, 
slipped  into  my  hand  a  letter  of  formal  intro- 
duction from  Colonel  Burr,  of  which  the  f<HkMr* 
ing  is  a  eorrect  copy: 

"Philadelphia,  25th  July,  180$. 
«a)BAB  Sib: 

'^r.  Swartwout,  the  brother  of  Colonel  ft« 
of  New  York,  bein^  on  his  way  down  the  Mmsis- 
sippi,  and  presuming  that  he  may  pass  you  si 
some  post  on  the  river,  has  requested  of  me  a 
letter  of  introduction,  which  I  give  with  pleas- 
ure, as  he  is  a  most  amiable  young  man,  and 
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highly  respected  from  his  character  and  con- 
nections. I  pray  you  to  afford  him  any  friend- 
ly offices  which  his  situation  may  require,  and 
beg  you  to  pardon  the  trouble  which  this  may 
five  you. 

"With  entire  respect, 

'Tour  friend  and  obedient  servant. 
(Signed)  "A.  Bubb. 

Excellency  General  Wilkinson." 


Together  with  a  packet,  which,  he  informed 
me,  he  was  charged  by  the  same  person  to  deliv- 
er me  in  private;  this  packet  contained  a  letter 
in  cipher  from  Colonel  Burr,  of  which  the  fol- 
lowing is  substantially  as  fair  an  interpretation 
as  I  have  heretofore  been  able  to  make,  the 
original  of  which  I  hold  in  my  possession: 

"I,  Aaron  Burr,  have  obtained  funds  and 
have  actually  commenced  the  enterprise.  De- 
tachments from  different  points  and  under  dif- 
ferent pretences,  will  rendezvous  on  the  Ohio, 
1st  November.  Everything  internal  and  ex- 
ternal favors  views;  protection  of  England  is 
secured;  T is  going  to  Jamaica,  to  ar- 
range with  the  admiral  on  that  station;  it  will 

meet  on  the  Mississippi ^England Navy 

of  the  United  States  are  ready  to  join,  and  final 
orders  are  given  to  my  friends  and  followers ;  it 
will  be  a  host  of  choice  spirits.  Wilkinson  shall 
be  second  to  Burr  only;  Wilkinson  shall  dictate 
the  rank  and  promotion  oi  his  officers.  Burr 
■^ill  proceed  westward  1st  August,  never  to  re- 
turn; with  him  go  his  daughter;  the  husband 
will  follow  in  October,  with  a  corps  of  worthies. 
460*1  '"Send  forwith  an  intelligent  and  con- 
fidential friend  with  whom  Burr  may  confer ;  he 
shall  return  inunediately  with  further  interest- 
ing details;  this  is  essential  to  concert  and  har- 
mony of  movement;  send  a  list  of  all  persons 
known  to  Wilkinson,  west  of  the  mountains, 
who  may  be  useful,  with  a  note  delineating 
their  characters.  By  your  messenger  send  me 
four  or  five  of  the  commissions  of  your  officers, 
which  you  can  borrow  under  any  pretence  you 
please;  they  shall  be  returned  faithfully.  Al- 
ready are  orders  to  the  contractor  given  to  for- 
ward six  months'  provisions  to  points  Wilkin- 
son may  name;  this  shall  not  be  used  until  the 
last  moment,  and  then  under  proper  injunc- 
tions; the  project  is  brought  to  the  point  so 
long  desired;  Burr  guarantees  the  result  with 
his  life  and  honor;  with  the  lives,  the  honor 
and  fortunes  of  hundreds,  the  best  blood  of  our 
country.  Burr's  plan  of  operations  is  to  move 
down  rapidly  from  the  falls  on  the  16th  Novem- 
ber, with  the  first  600  or  1,000  men,  in  light 
boats  now  constructing  for  that  purpose,  to  be 
at  Natchez  between  the  6i;h  and  16th  of  Decem- 
ber; there  to  meet  Wilkinson;  there  to  deter- 
mine whether  it  will  be  expedient,  in  the  first 
instance,  to  seize  on,  or  pass  by.  Baton  Rouge; 
on  receipt  of  this,  send  an  answer;  draw  on 
Burr  for  all  expenses,  &c.  The  people  of  the 
country  to  which  we  are  going  are  prepiared  to 
receive  us;  their  agents  now  with  Burr  say, 
that  if  we  will  protect  their  religion,  and  will 
Mot  subject  them  to  a  foreign  power,  that  in 
three  weeks  all  will  be  settled.  The  Gods  in- 
vite to  glory  and  fortime;  it  remains  to  be  seen 
whether  we  deserve  the  boon ;  the  bearer  of  this 
goes  express  to  you;  he  will  hand  a  formal  let- 
ter of  introduction  to  you  from  Burr;  he  is  a 
man  of  inviolable  honor  and  perfect  discretion; 
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formed  to  execute  rather  than  to  project;  ca- 
pable of  relating  facts  with  fidelity,  and  inca- 
pable of  relating  them  otherwise;  he  is  thor- 
oughly informed  of  the  plans  and  intentions  of 
,  and  will  disclose  to  you  as  far  as  you 
inquire,  and  no  further;  he  has  imbibed  a  rev- 
erence for  your  character,  and  may  be  embar- 
rassed in  your  presence;  put  him  at  ease  and 
he  will  satisfy  you. 

"29th  July." 

I  instantly  resolved  to  avail  myself  of  the  ref- 
erence made  to  the  bearer,  and  in  the  course  of 
some  days  drew  from  him  (the  said  Swart- 
wout)  the  following  disclosure:  "That  he  had 
been  dispatched  by  Colonel  Burr  from  Phila- 
delphia, nad  passed  through  the  states  of  Ohio 
ana  Kentucky,  and  proceeded  from  Louisville 
for  St.  Louis,  where  he  expected  to  find  me,  but 
discovering  at  Kaskaskias  that  I  had  descended 
the  river,  he  procured  a  skiff,  hirea  hands,  and 
followed  me  down  the  Mississippi  to  Fort 
Adams,  and  from  thence  set  out  for  Natch- 
itoches, in  company  with  Captain  Sparks  and 
Hooke,  imder  the  pretense  of  a  disposition  to 
take  part  in  the  campaign  against  the  Span- 
iards, then  depending.  That  Colonel  Burr 
with  the  support  of  a  powerful  association,  ex- 
tending from  New  York  to  New  Orleans,  was 
levying  an  armed  body  of  7,000  men  from  the 
state  of  New  York  and  the  western  states  and 
territories,  with  a  view  to  carry  an  expedition 
against  the  Mexican  provinces,  and  that  600 
men  under  Colonel  Swartwout  and  a  Colonel  or 
•Major  Tyler,  were  to  descend  the  Alle-  [♦461 

fhany,  for  whose  accommodation  light  boats 
ad  been  built,  and  were  ready."  I  inquired 
what  would  be  their  course;  he  Said,  "This  ter- 
ritory would  be  revolutionized,  where  the  people 
were  ready  to  join  them,  and  that  there  would 
be  some  seizing,  he  supposed,  at  New  Orleans; 
that  they  expected  to  be  ready  to  embark  about 
the  first  of  February,  and  intended  to  land  at 
Vera  Cruz,  and  to  march  from  thence  to  Mex- 
ico." I  observed  that  there  were  several  mil- 
lions of  dollars  in  the  bank  of  this  place;  to 
which  he  replied,  "We  know  it  full  well;"  and 
on  remarking  that  they  certainly  did  not  mean 
to  violate  private  property,  he  said  they  "mere- 
ly meant  to  borrow,  and  would  return  it;  that 
they  must  equip  themselves  in  New  Orleans; 
that  they  expected  naval  protection  from  Great 

Britain;  that  the  Capt. ,  and  the  officers 

of  our  navy,  were  so  disgusted  with  the  gov- 
ernment that  they  were  ready  to  join;  that 
similar  disgusts  prevailed  throughout  the 
western  country,  where  the  people  were  zealous 
in  favor  of  the  enterprise,  and  that  pilot  boat 
built  schooners  were  contracted  for  along  our 
southern  coast  for  their  service;  that  he  had 
been  accompanied  from  the  falls  of  Ohio  to 
Kaskaskias,  and  from  thence  to  Fort  Adams,  by 
a  Mr.  Ogden,  who  had  proceeded  on  to  New 
Orleans  with  letters  from  Colonel  Burr  to  his 
friends  there."  Swartwout  asked  me  whether 
I  had  heard  from  Doctor  Bollman;  and  on  my 
answering  in  the  negative,  he  expressed  great 
surprise,  and  observed,  "That  the  doctor  and  a 
Mr.  Alexander  had  left  Philadelphia  before  him, 
with  despatches  for  me,  and  that  they  were  to 
proceed  by  sea  to  New  Oiieans,  where  he  said 
thev  must  have  arrived." 

Though  determined  to  deceive  him  if  possible, 
I  could  not  refrain  telling  Mr.  Swartwout  it  was 
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The  foUowinff  ore  the  depositioiifl  made  te 
open  court  and  alluded  to  in  the  foregoiog 

statement: 

THE  DEPOSITION  OF  WILLIAM 
EATON,  ESQ. 

Early  last  winter  Col.  Aaron  Burr,  late  Viee- 
President  of  the  United  States,  si^ified  to  me, 
at  this  place,  that,  under  the  autnority  of  the 
general  government,  he  was  organizing  a  secret 
expedition  against  the  Spanish   provinces   on 
our  south-western  borders,  which  expedition  he 
was  to  lead,  and  in  which  he  was  authorized  to 
invite  me  to  take  the  command  of  a  division. 
I  had  never  before  been  made  personally  ac- 
quainted with  Col.  Burr,  and,  having  for  many 
years  been  employed  in  foreign  service,  I  knew 
but  little  about  the  estimation  this  gentleman 
*now  held  in  the  opinion  of  his  coun-  [*463 
trymen  and  his  government;  the  rank  and  con- 
fidence by  which  he  had  so  lately  been  distin- 
guished, left  me  no  right  to  suspect  his  patriot- 
ism.   I  knew  him  a  soldier.     In  case  of  a  war 
with  the  Spanish  nation,  which,  from  the  tenor 
of  the  President's  message  to  both  houses  of 
Congress,    seemed    probable,    I    should    have 
thought  it  my  diity  to  obey  so  honorable  a  call 
of  my  country;  and,  under  that  impression,  I 
did  engage  to  embark  in  the  expedition.     I  had 
frequent  interviews  with  Col.  Burr  in  this  city, 
and,  for  a  considerable  time,  his  object  seemed 
to  be  to  instruct  me  by  maps,  and  other  in- 
formation,   the    feasibility   of   penetrating   to 
Mexico;  always  carrying  forward  the  idea  that 
the  measure  was  authorized  by  sovemment.  At 
length,  some  time  in  February,  he  began  by  de- 
grees to  unveil   himself.    He  reproached  the 
he  bore  letters  with  him  frbm  New  Orleans,  and   government    with    want    of    character,    want 
was  informed  by  Swartwout  that  he  did  not,   of  gratitude,      and     want     of     justice.      He 


impossible  that  I  could  ever  dishonor  my  com- 
mission ;  and  I  believe  I  duped  him  by  mv  ad- 
miration of  the  plan,  and  by  observing,  *'That 
although  I  could  not  join  in  the  expedition,  the 
engagements  which  the  Spaniards  had  prepared 
for  me  in  my  front,  mignt  prevent  my  oppos- 
ing it;"  yet  I  did,  the  moment  I  had  deciphered 
the  letter,  put  it  into  the  hands  of  Colonel 
Cushinff,  my  adjutant  and  inspector,  making 
the  declaration  that  I  should  oppose  the  lawless 
enterprise  with  my  utmost  force.  Mr.  Swart- 
wout informed  me  he  was  under  engagements  to 
meet  Colonel  Burr  at  Nashville  the  2()th  of  No- 
vember, and  requested  of  me  to  write  him,  which 
I  declined;  and  on  his  leaving  Natchitoches, 
about  the  18th  of  October,  I  immediately  em- 
ployed Lieutenant  T.  A.  Smith  to  convey  the 
information,  in  substance,  to  the  President, 
without  the  commitment  of  names;  for,  from 
the  extraordinary  nature  of  the  project,  and 
the  more  extraordinary  appeal  to  me,  I  could 
not  but  doubt  its  reality,  notwithstanding  the 
testimony  before  me,  and  I  did  not  attach  solid 
belief  to  Mr.  Swartwout's  reports  respecting 
their  intentions  on  this  territory  and  city,  un- 
til I  received  confirmatory  advice  from  St. 
Louis. 

After  my  return  from  the  Sabine,  I  crossed 
the  country  to  Natchez,  and  on  my  descent  of 
the  Mississippi  from  that  place,  I  found  Swart- 
wout and  Peter  V.  Ogden  at  Fort  Adams ;  with 
the  latter  I  held  no  communication,  but  was  in- 
formed by  Swartwout,  that  he  (Ogden)  had 
462*]  ♦returned  so  far  from  New  Orleans,  on 
his  roilte  to  Tennessee,  but  had  been  so  much 
alarmed  by  certain  reports  in  circulation  that 
he  was  afraid  to  proceed.    I  inquired  whether 


but  that  a  Mr.  Spence  had  been  sent  from  New 
Orleans  through  the  country  to  Nashville,  with 
letters  for  Colonel  Burr. 

I  reached  this  city  the  26th  ultimo,  and  on 
the  next  morning  James  Alexander,  Esq.,  vis- 
ited me ;  he  inquired  of  me  aside  whether  I  had 
seen  Doctor  Bollman,  and  on  my  answering  in 
the  negative,  he  asked  me  whether  I  would  suf- 
fer him  to  conduct  Bollman  to  me,  which  I  re- 
fused. He  appeared  desirous  to  communicate 
something,  but  I  felt  no  inclination  to  inculpate 
this  young  man,  and  he  left  me.  A  few  days 
after  he  paid  me  a  second  visit,  and  seemed  de- 
sirous to  commimicate,  which  I  avoided  until 
he  had  risen  to  take  leave;  I  then  raised  my 
finger,  and  observed,  "Take  care,  you  are  play- 
ing a  dangerous  game."  He  answered,  "It  will 
succeed."  I  again  observed,  "Take  care;"  and 
he  replied  with  a  strong  affirmation,  "Burr  will 
be  here  by  the  beginning  of  next  month."  In 
addition  to  these  corroborating  circumstances 
against  Alexander,  I  beg  leave  to  refer  to  the 
accompanying  documents,  A.  B.  From  all 
which  I  feel  no  hesitation  in  declaring,  under 
che  solemn  obligation  of  an  oath,  that  I  do  be- 
lieve the  said  Swartwout,  Alexander,  and  Og- 
den, have  been  parties  to,  and  have  been  con- 
cerned in,  the  insurrection  formed,  or  forming, 
in  the  states  and  territories  on  the  Ohio  and 
Mississippi  rivers,  against  the  laws  and  consti- 
tution of  the  Unitod  States. 

(Signed)  James  Wilkinson. 

Sworn  to,  and  subscribed  before  me,  this  26th 
day  of  December,  in  the  year  of  our  Lord,  1806. 

(Signed)  Geoboe  Pollock. 

Justice  of  the  Peace,  for  the  county  of  Orleans. 
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seemed  desirous  of  irritating  resentment 
in  my  breast  by  dilating  on  certain  inju- 
ries he  felt  I  had  suffered  from  reflections 
made  on  the  floor  of  the  house  of  representa- 
tives concerning  my  operations  in  Barbary,  and 
from  the  delays  of  government  in  adjusting  my 
claims  for  disbursements  on  that  coast  during 
my  consular  agency  at  Tunis;  and  he  said  he 
would  point  me  to  an  honorable  mode  of  in- 
demnity. I  now  began  to  entertain  a  suspicion 
that  Mr.  Burr  was  projecting  an  unauthorized 
military  expedition,  which,  to  me,  was  en- 
veloped in  mystery;  and,  desirous  to  draw  an 
explanation  from  him,  I  suffered  him  to  sup- 
pose me  resigned  to  his  counsel.  He  now  laid 
open  his  project  of  revolutionizing  the  western 
country;  separating  it  from  the  union;  estah- 
lishing  a  monarchy  there,  of  which  he  was  to  be 
the  sovereign,  and  New  Orleans  to  be  his  capi- 
tal; organizing  a  force  on  the  waters  of  tiie 
Mississippi,  and  extending  conquest  to  Mexico. 
I  suggested  a  number  of  impediments  to  his 
scheme;  such  as  the  republican  habits  of  the 
citizens  of  that  coimtiy,  and  their  affection  to- 
wards our  present  administration  of  govern- 
ment; the  want  of  funds;  the  resistance  he 
would  meet  from  the  regular  army  of  the 
United  States  on  those  frontiers;  and  the  op- 
position of  Miranda,  in  case  he  should  succeed 
to  republicanize  the  Mexicans. 

Mr.  Burr  found  no  difficulty  in  removing 
these  obetades;  he  said  he  had,  the  preceding 
season,  made  a  tour  through  that  country,  and 
had  secured  the  attachment  of  the  principal  at- 
izen««  of  Kentacky,  Tennessee  and  lx>nisiana,  tc 
his  person  and  ms  measures;  declared  he  had 
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teexhaustible  resources  to  funds ;  assured  me  the 
regular  army  would  a^t  with  him,  and  would  be 
re-inforeed  by  ten  or  twelve  thousand  men  from 
the  above-mentioned  states  and  territory,  and 
from  other  parts  of  the  union;  said  he  had  pow- 
erful agents  in  the  Spanish  territory;  ana,  as 
for  Miranda,  said  Mr.  Birr,  we  must  hang  Mi- 
randa. He  now  proposed  to  give  me  the  second 
command  in  his  army.  I  asked  him  who  should 
have  the  ehief  command?  He  said.  General 
Wilkinson.  I  observed  it  was  singular  that  he 
should  count  on  General  Wilkinson ;  the  elevated 
rank  and  high  trust  he  now  held  as  commander 
in  chief  of  our  army  and  governor  of  a  province, 
464*]  he  would  hardly  put  at  hazard  *for 
any  precarious  prospects  of  aggrandizement. 
Mr.  ^urr  said.  General  Wilkinson,  balanced  in 
the  confidence  of  government,  was  doubtful  of 
retaining  much  longer  the  consideration  he  now 
enjoyed,  and  was,  consequently,  prepared  to 
secure  to  himself  a  permanency.  I  asked  Mr. 
Burr  if  he  knew  General  Wilkinson?  He  an- 
swered yes,  and  echoed  the  question.  I  said  I 
knew  him  well.  "What  do  you  know  of  him?" 
said  Mr.  Burr.  I  know,  I  replied,  that  General 
Wilkinson  will  act  as  lieutenant  to  no  man  in 
existence,  '^ou  are  in  an  error,"  said  Mr.  Burr ; 
"Wilkinson  will  act  as  lieutenant  to  me."  From 
the  tenor  of  repeated  conversations  with  Mr. 
Burr,  I  was  induced  to  believe  the  plan  of  sep- 
arating the  union,  which  he  had  contemplated, 
had  b^n  communicated  to,  and  approved  of  by. 
General  Wilkinson;  (though  I  now  suspect  it 
an  artful  argument  of  seduction ; )  and  he  often 
expressed  a  full  confidence  that  the  general's  in- 
fluence, the  offer  of  double  pay  and  double  ra- 
tions, the  prospect  of  plunder,  and  the  ambition 
of  achievement,  woula  draw  the  army  into  his 
measures.  Mr.  Burr  talked  of  the  establishment 
of  an  independent  government  west  of  the  Alle- 
ghany as  a  matter  of  inherent  constitutional 
right  of  the  people,  a  chance  which  would  even- 
tually take  place,  and  for  the  operation  of  which 
the  present  crisis  was  peculiarly  favorable. 
There  was,  said  he,  no  energy  in  the  government 
to  be  dreaded,  and  the  divisions  of  political 
opinions  throughout  the  union  was  a  circum- 
stance of  which  we  should  profit.  There  were 
very  many  enterprising  men  among  us,  who  as- 
pired to  something  beyond  the  duu  pursuits  of 
civil  life,  and  who  would  volunteer  in  this  enter- 
prise, and  the  vast  territory  belonging  to  the 
United  States,  which  offered  to  adventurers, 
and  the  mines  of  Mexico,  and  would  bring 
strength  to  his  standard  from  all  quarters.  I 
listened  to  the  exposition  of  Colcmel  Burr's 
view  with  seeming  acquiescence.  Every  inter- 
view convinced  me  more  and  more  that  he  had 
organSfl^  a  deep-laid  plot  of  treason  in  the 
west,  in  the  accomplishment  of  which  he  felt 
fully  confident.  Till,  at  length,  I  discovered 
that  his  ambition  was  not  bounded  by  the  wa- 
ters of  the  Mississippi  and  Mexico,  but  that  he 
meditated  overthrowing  the  present  government 
of  our  country.  He  said,  if  he  could  gain  over 
the  marine  corps,  and  secure  the  naval  com- 
manders, Truxton,  Preble,  Decatur,  and  others, 
he  would  turn  Congress  neck  and  heels  out  of 
doors,  assassinate  the  President,  seize  on  the 
treasury  and  the  navy,  and  declare  himself  the 

Erotector  of  an  energetic  government.  The 
onorable  trust  of  corrupting  the  marine  corps, 
and  of  sounding  Ck>mmodore  Preble  and  Captain 
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Decatur,  Colonel  Burr  proposed  confiding  to  me. 
Shocked  at  this  proposition,  I  dropped  the  mask, 
and  exclaimed  against  his  views.  He  talked  of 
the  degraded  situation  of  our  country,  and  the 
necessity  of  a  blow  by  which  its  energy  and  its 
dignity  should  be  restored ;  said,  if  that  blow 
could  DC  struck  here  at  this  time,  he  was  confi- 
dent of  the  support  of  the  best  blood  of  Ameri- 
ca. I  told  Colonel  Burr  he  deceived  himself  in 
presuming  that  he,  or  any  other  man,  could  ex- 
cite a  Vf^rtf  in  this  country  who  would  counte- 
nance him  in  such  a  plot  of  desperation,  murder 
and  treason.  He  replied,  that  he,  perhaps,  knew 
better  *the  dispositions  of  the  influential  [*46& 
citizens  of  this  country  than  I  did.  I  told  him 
one  solitary  word  would  destroy  him.  He  asked 
what  word?  I  answered.  Usurper!  He  smiled  at 
my  hesitation,  and  quoted  some  great  examples 
in  his  favor.  I  observed  to  him,  mat  I  had  late- 
ly traveled  from  one  extreme  of  the  union  to  the 
other ;  and  though  I  found  a  diversi^  of  politi- 
cal opinion  among  the  people,  they  appeared 
united  at  the  most  distant  aspect  of  national 
danger.  That,  for  the  section  of  the  union  to 
which  I  belonged,  I  would  vouch,  that  should 
he  succeed  in  the  first  instance  here,  he  would 
within  six  weeks  afterwards  have  his  throat  cut 
by  Yankee  militia. 

Though  wild  and  extravagant  Mr.  Burr's  last 
project,  and  though  fraught  with  premeditated 
slaughter,  I  felt  very  easy  on  the  subject,  be- 
cause its  defeat  he  had  deposited  in  my  own 
hands.  I  did  not  feel  so  secure  concerning  that 
of  disjointing  the  union.  But  the  very  interest- 
ing and  embarrassing  situation  in  which  his 
commimications  placed  me,  left  me,  I  confess^ 
at  a  stand  to  know  how  to  conduct  myself  with 
propriety.  He  had  committed  no  overt  act  of 
aggression  against  law.  I  could  draw  nothing 
from  him  in  writing,  nor  could  I  learn  that  he 
had  exposed  his  plans  to  any  person  near  me, 
by  whom  my  testimony  coula  be  supported. 
He  had  mentioned  to  me  no  persons  who  were 
principally  and  decidely  engaged  with  him, 
except  G^eral  Wilkinson,  a  Mr.  Alston,  who 
I  found  was  his  son-in-law,  and  a  Mr.  Ephraim 
Kibby,  late  a  captain  of  rangers  in  General 
Wayne's  army.  Satisfied  that  Mr.  Burr  waa 
resolute  in  pushing  his  project  of  rebellion  in 
the  west  of  the  Alleghany,  and  apprehensive 
that  it  was  too  well  and  too  extensively  organ- 
ized to  be  easily  suppressed,  though  I  dreaded 
the  weight  of  his  cnaracter  when  laid  in  the 
balance  against  my  solitary  assertion,  I  brought 
myself  to  the  resolution  to  endeavor  to  defeat 
it  by  getting  him  removed  from  among  us,  or 
to  expose  myself  to  all  consequences  by  a  dis- 
closure of  his  intentions.  Accordingly,  I  waited 
on  the  President  of  the  United  States,  and  after 
some  desultory  conversation,  in  which  I  aimed 
to  draw  his  view  to  the  westward,  I  used  the 
freedom  to  say  to  the  President  I  thought  Mr. 
Burr  should  be  sent  out  of  this  country,  and 
gave  for  reason  that  I  believed  him  dangerous 
in  it.  The  President  asked  where  he  should  be 
sent?  I  mentioned  London  and  Cadiz.  The 
President  thought  the  trust  too  important,  and 
seemed  te  entert;ain  a  doubt  of  Mr.  Burr's  integ- 
rity. I  intimated  that  no  one,  perhaps,  had 
stronger  grounds  to  mistrust  Mr.  Burr's  moral 
integrity  than  myself;  yet,  I  believed  ambition 
so  mu<m  predominated  over  him,  that  when 
placed  on  an  eminence,  and  put  on  his  honor,. 
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respect  to  himself  would  insure  his  fidelity:  his 
talents  were  unquestionable.  I  perceived  the 
subject  was  disagreeable  to  the  President:  and 
to  give  it  the  shortest  course  to  the  point»  de- 
clared my  concern  that  if  Mr.  Burr  were  not 
in  some  way  disposed  of,  we  should,  within 
eighteen  months,  have  an  insurrection,  if  not  a 
revolution,  on  the  waters  of  the  Mississippi. 
The  President  answered,  that  he  had  too  much 
confidence  in  the  information,  the  integrity, 
and  the  attachmoit  to  the  union,  of  the  citizens 
of  that  country,  to  admit  an  apprehension 
466*]  of  the  kind.  I  am  happy  that  *events 
prove  this  confidence  well  placed.  As  no  in- 
terrogatories followed  my  expression  of  alarm, 
I  thought  silence  on  the  subject,  at  that  time 
and  place,  became  me.  But  I  detailed,  about 
the  same  time,  the  whole  projects  of  Mr.  Biirr 
to  certain  members  of  Congress.  They  believed 
Colonel  Burr  capable  of  anything,  and  agreed 
that  the  fellow  ought  to  be  hanged;  but  thought 
his  projects  too  diimerical,  and  his  circumstan- 
ces too  desperate,  to  give  the  subject  the  merit 
of  serious  consideration.  The  total  security  of 
feeling  in  those  to  whom  I  had  rung  the  tocsin, 
induced  me  to  suspect  my  own  apprehensions 
unseasonable,  or  at  least  too  deeply  admitted; 
and,  of  course^  I  grew  indifferent  al>out  the  sub- 
ject. 

Mr.  Burr's  visits  to  me  became  less  frequent, 
and  his  conversation  less  familiar.  He  ap- 
peared to  have  abandoned  the  idea  of  a  general 
revolution,  but  seemed  determined  on  that  of 
the  Mississippi;  and,  although  I  could  perceive 
symptoms  of  distrust  in  him  towards  me,  he 
manifested  great  solicitude  to  enga^  me  with 
him  in  the  enterprise.  Weary  of  his  importu- 
nity, and  at  onoe  to  convince  him  of  my  se- 
rious attachments,  I  gave  the  following  toast 
to  the  public:  The  United  States— Palsy  to  the 
brain  that  should  plot  to  dismember,  and  lep- 
rosy to  the  hand  that  wiU  not  draw  to  defend, 
our  union  I 

I  doubt  whether  the  sentiment  was  better  un- 
derstood by  any  of  my  acquaintance  than  Colo- 
nel  Burr.  Our  intercourse  ended  here;  we  met 
but  seldom  afterwards.  I  returned  to  my  farm 
in  Massachusetts,  and  thought  no  more  of  Mr. 
Burr,  nor  his  empire,  till  some  time  late  in 
September  or  be^nning  of  October,  when  a  let- 
ter from  Maurice  Belknap,  of  Marietta,  to 
Timothy  E.  Danielson,  fell  into  my  hands  at 
Brimfield,  which  satisfied  me  that  Mr.  Burr  had 
actually  commenced  his  preparatory  operations 
on  the  Ohio.  I  now  spoke  publicly  of  the  fact; 
transmitted  a  copy  of  the  letter  from  Belknap 
to  the  department  of  state,  and  about  the  same 
time  forwarded,  through  the  hands  of  the  Post- 
master-General, to  the  President  of  the  United 
States,  a  statement  in  substance  of  what  is  here 
above  detailed  concerning  the  Mississippi  con- 
spiracy of  the  said  Colonel  Aaron  Burr,  which 
is  said  to  have  been  the  first  formal  intelligence 
received  by  the  executive  on  the  subject  of  the 
conspirator  being  in  motion. 

I  know  not  whether  my  country  will  allow 
me  the  merit  of  correctness  of  conduct  in  this 
affair.  The  novelty  of  the  duty  might,  perhaps, 
have  embarrassed  stronger  minds  than  mine. 
The  uprightness  of  my  Intentions,  I  hope  will 
not  be  questioned. 

The  interviews  between  Colonel  Burr  and 
myself,  from  which  the  foregoing  statement  has 
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resulted,  were  chiefly  in  this  city,  in  the  mo&tkt 
of  February  and  M!arch,  last  year. 

WnxiAic  Easoh. 
Washington  City,  Jan.  26,  1807. 
Sworn  to  in  open  court  this  26th  day  of 
uary,  1807. 

William  Bnxxrr,  Clerk. 


•DEPOSITION  OF  JAMES  L,  DON-    [•467 

ALDSON. 

In  open  court  personally  appears  James  Low- 
ry  Donaldson,  who,  hein^  duly  sworn,  depoaetk 
and  saith,  that  he  was  m  the  citv  of  New  Or- 
leans, in  the  Orleans  territory,  and  the  ^ivinnn 
of  said  city,  from  the  16th  day  of  October  to 
the  10th  day  of  December,  1806;  that  during 
the  latter  part  of  this  time  he  was  frequently  in 
the  company  of  General  James  Wilkinson,  and 
visited  the  general  the  day  after  his  arrival  at 
New  Orleans.  On  this  occasion,  this  deponent 
received  in  confidence  from  General  WiUdnstm 
information  to  the  following  purport:  that  the 
general  had  undoubted  and  in<usputable  evi- 
dence of  a  treasonable  design  formed  by  Aanm 
Burr  and  others  to  dismembw  the  union,  by  a 
separation  of  the  western  states  and  territories 
from  the  Atlantic  states;  that  New  Orleans  was 
in  immediate  dan^r,  and  that  he  had  concluded 
a  hasty  compromise  with  the  Spaniards,  so  as 
to  be  able  to  withdraw  his  troops  instantly  to 
this  the  immediate  object  of  attack  and  great 
vulnerable  point;  that  he  had  received  a  letter 
from  Burr  nolding  forth  great  inducements  to 
him  to  become  a  party,  of  which  he  showed  me 
the  original  in  cipher,  and  another  written 
paper  purporting  to  be  a  deciphered  copy  of 
the  letter.  He  expressed  great  indignation  at 
the  plot>  and  surmrise  that  one  so  well  acquaint- 
ed with  him  as  JBurr  should  dare  to  make  to 
him  so  de^ading  a  proposal,  and  declared  his 
determination  of  defeating  the  enterprise,  or 
perishing  in  the  attempt.  He  observed,  in  ad- 
dition, that  there  were  many  agents  of  Mr. 
Burr  then  in  the  town,  who  had  already  been 
assiduous  in  their  visits,  and  towards  whom  be 
was  determined  to  act  with  cautious  ambiguity, 
so  as  at  the  same  time  to  become  possessed  of 
the  whole  extent  of  the  plan,  the  persons  engag- 
ed, and  the  time  of  its  execution,  and  also  to 
prevent  any  attempt  on  his  person,  of  which  he 
declared  he  had  serious  apprehensions.  Of  the 
number  of  these  agents  he  was  not  aware,  but 
mentioned  the  names  of  two  of  whom  he  was 
certain,  Messrs.  Bollman  and  Alexander.  From 
time  to  time,  as  this  deponent  had  interviews 
with  General  Wilkinson,  he  informed  this  de- 
ponent that  he  had  received  additional  infor- 
mation respecting  the  movements  and  designs 
of  Burr  by  means  of  these  agents,  of  whom  he 
considered  Bollman  as  the  principal.  In  the 
course  of  these  transactions,  this  deponoit  was 
employed  by  General  Wilkinson  in  the  copying 
of  certain  papers  and  documents,  and  preparing 
certain  despatches  for  the  geiieral  government, 
which  the  general  intended  to  forward  by  the 
brig  Thetis.  While  thus  employed  at  the  fteo- 
erars  lodgings,  this  deponent  has  remarked, 
upon  two  different  occasions,  a  person  Imock 
for  admittance  at  a  door  wit^  a  window  in  it 
opposite  the  table  where  this  deponent  was  sii- 
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tin^,  who,  this  deponent  was  informed  by  Gen- 
eral Wilkinson,  was  Doctor  BoUman.  Dpon 
these  occasions  the  general  has  suddenly  risen 
from  his  seat,  and  accompanied  this  person  in  a 
number  of  turns  up  and  down  a  balcony  in  the 
front  of  the  house,  'apparently  engaged  in  deep 
conversation.  Upon  the  latter  of  these  occa- 
468*]  sions  the  general,  on  *his  return  into  the 
chamber,  said  to  this  deponent,  "That  is  Doctor 
Bollman;  his  infatuation  is  truly  extraordi- 
nary; he  persists  in  his  belief  that  I  am  with 
Burr,  and  has  this  moment  shown  me  a  letter 
from  the  latter,  in  which  he  says  that  he  is  to 
be  at  Natchez  on  the  20th  December  with  2,000 
men,  that  4,000  will  follow  in  the  course  of  a 
few  days,  and  that  he  could,  with  the  same 
ease,  have  procured  double  that  number."  Gen- 
eral Wilkinson  then  observed  that  he  had  ob- 
tained all  the  information  he  wanted,  and  that 
the  affair  would  not  be  kept  much  longer  a  se- 
cret from  the  public 

When  this  deponent  left  the  city  of  New  Or- 
leans, the  inhabitants  of  that  city  were  in  a 
state  of  great  alarm,  and  apprehended  a  serious 
attack  from  Mr.  l^urr  and  his  confederates ;  this 
deponent  understood  that  mercantile  business 
was  much  embarrassed,  and  great  fears  were 
entertained  of  considerable  commercial  failures 
in  consequence  of  the  embargo  which  had  been 
imposed;  that  General  Wilkinson  was  taking 
strong  measures  of  defense,  and  that  400  per- 
sons were  then  actually  engaged  in  the  foitift- 
eations  of  the  city. 

And  further  tiiis  deponent  saith  not. 

James  L.  Ddnaidsoh. 

Sworn  to  in  open  courts 

WnxiAM  Bbrt,  Oleik. 

Jannaiy  26  1807* 
Oranch  i. 


•DEPOSITION  OP  UEUTSNANT 
W.  WILSON. 

I  left  New  Orleans  on  my  wav  to  this  dtv  on 
the  16th  of  December  last;  at  that  time  and  for 
some  time  preceding,  the  strongest  apprdien- 
sions  and  belief  universally  prevailed  among 
the  inhabitants  of  that  city,  that  Aaron  Burr 
and  his  confederates  had  prepared  an  armed 
force,  and  were  advancing  to  attack  and  plun- 
der the  city;  in  consequence  of  which  the 
greatest  alarms  prevailed,  a  general  stagnation 
of  business  ensued,  and  the  danger  was  credited 
there  as  a  matter  of  public  notoriety;  that  Brig- 
adier-General Wilkinson,  with  the  army  of  the 
United  States,  was  at  New  Orleans,  occupied 
in  the  most  active  military  preparations  for  the 
defense  of  the  place ;  repairing  the  forts,  mount- 
ing cannon,  collecting  ammimition,  &c  All 
under  the  firm  persuasion  and  belief  that  such 
an  attack  was  meditated,  and  about  very  spc«d* 
ily  to  take  place,  by  the  said  Burr;  this  depo- 
nent knows  that  the  general  was  decidedly  of 
opinion,  from  the  most  satisfactory  informa- 
tion, that  the  said  Burr  and  his  confederates 
were  advancing  with  an  armed  force  against 
this  place. 

And  further  this  deponent  saith  not. 
(Signed) 

WnxiAM  Wilson. 

Sworn  to  in  open  court  this  27th  day  of 
January,  1807. 

WiLiiAic  Bbknt,  Clerk. 

The  deposition  of  Ensign  W.  0.  Mead  is  pre- 
cisely similar  to  that  of  Lieut.  Wilson  except 
that  the  former  states  that  he  left  New  Orleans 
on  ths  19tli  of  Deoembsr. 
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469*]  •OpMorn  on  ik$  Motion  to  Introduce  OertiUn  Evidence  in  the  TrM  of 

for  Treason,  Pronounced  Mondajf,  August  SL 
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THE  question  now  to  be  decided  has  been 
argued  in  a  manner  worthy  of  its  impor- 
tance, and  with  an  earnestness  evincing  the 
strong  octoviction  felt  by  the  counsel  on  each 
side  that  the  law  is  with  them. 

A  degree  of  eloquence  seldom  displayed  on 
any  occasion  has  embellished  a  solidity  of  argu- 
ment, and  a  depth  of  research,  by  which  the 
court  has  been  greatly  aided  in  forming  the 
opinion  it  is  about  to  deliver. 

The-  testimony  adduced  (m  the  part  of  the 
United  States,  to  prove  the  overt  act  laid  in  the 
indictment)  having  shown,  and  the  attorney  for 
the  United  Stat^  having  admitted,  that  the 
prisoner  was  not  present  when  the  act,  what- 
ever may  be  its  character,  was  committed,  and 
there  being  no  reason  to  doubt  but  that  he  was 
at  a  great  distance  and  in  a  different  state,  it  is 
objected  to  the  testimony  offered  on  the  part  of 
the  United  States  to  connect  him  with  those 
who  committed  the  overt  act,  that  such  testi- 
mony is  totally  irrelevant,  and  must,  therefore, 
be  rejected. 

The  arguments  in  support  of  this  motion  re- 
spect in  part  the  merits  of  the  case  as  it  may  be 
supposed  to  stand  independent  of  the  pleadings, 
and  in  part  as  exhibited  by  the  pleadings. 

On  the  first  division  of  the  subject  two 
points  are  made. 

Ist.  That  conformably  to  the  constitution  of 
the  United  States,  no  man  can  be  convicted  of 
treason  who  was  not  present  when  the  war  was 
levied. 

2d.  That  if  this  construction  be  erroneous,  no 
testimony  can  be  received  to  charge  one  man 
with  the  overt  acts  of  others,  until  those  overt 
acts,  as  laid  in  the  indictment,  be  proved  to  the 
satisfaction  of  the  court. 

The  question  which  arises  on  the  construction 
of  the  constitution,  in  every  point  of  view  in 
which  it  can  be  contemplated,  is  of  infinite 
moment  to  the  people  of  this  country  and  to 
their  government,  and  requires  the  most  tem- 
perate and  the  most  deliberate  consideration. 

treason  against  the  United  States  shall  con- 
sist only  in  levying  war  against  them." 

What  is  the  natural  import  of  the  words 
470*]  'Hevying  wart*'  And  who  'may  be  said 
to  levy  it?  Hf^  their  first  application  to  treas- 
on been  made  by  our  constitution,  they  would 
certainly  have  aomitted  of  some  latitude  of  con- 
struction. Taken  most  literallv,  they  are,  per- 
haps, of  the  same  import  with  the  words  raising 
or  creating  war,  but  as  those  who  join  after  the 
commencement  are  equally  the  object  of  punish- 
ment, there  would  probably  be  a  general  admis- 
sion, that  the  term  also  comprehended  making 
war,  or  carrying  on  war.  In  the  construction 
which  courts  would  be  required  to  give  these 
words,  it  is  not  improbable  that  those  who 
should  raise,  create,  make,  or  carry  on  war, 
might  be  comprehended.  The  various  acts  which 
would  be  considered  as  coming  within  the  term, 
would  be  settled  by  a  course  of  decisions,  and  it 
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would  be  affirming  boldly,  to  say  that  those  ob^ 
who  actually  constituted  a  portion  of  tiie  mili- 
tary force  appearing  in  arms  could  be  consid- 
ered as  levying  war.  There  is  no  difilculty  in  af- 
firming that  there  must  be  a  war,  or  the  eriibe 
of  levying  it  cannot  exist;  but  there  would  often 
be  considerable  difficulty  in  affirming  that  a 
particular  act  did  or  did  not  involve  the  per- 
son committing  it  in  l^e  guilt,  and  in  the  fact 
of  levying^  war.  If,  for  example,  an  army  should 
be  actually  raised  for  the  avowed  punxMe  of 
carrying  on  open  war  against  the  United  States 
and  simverting  their  government,  the  ptnnt 
must  be  weighed  very  deliberately  before  a 
judge  would  venture  to  decide  that  an  overt  act 
of  levying  war  had  not  been  committed  by  a 
commissary  of  purchases,  who  never  saw  the 
army,  but  who,  knowing  its  object,  and  leaguing 
himself  with  the  rebels,  supplied  that  army  wiu 
provisions,  or  bv  a  recruitmg  officer  holding  a 
commission  in  the  rebel  service,  who,  though 
never  in  camp,  executed  the  particular  duty  as- 
signed to  him. 

But  the  term  is  not  for  the  first  time  applied 
to  treason  by  the  constitution  of  the  Lnited 
States.  It  is  a  technical  term.  It  is  used  in  a 
very  old  statute  of  that  country,  whose  language 
is  our  language,  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable 
that  the  term  was  not  employed  bv  the  framers 
of  our  constitution  in  the  sense  which  had  been 
affixed  to  it  by  those  from  whom  we  borrowed 
it.  So  far  as  the  meaning  of  any  terms,  particu- 
larly terms  of  art,  is  completely  ascertained, 
those  by  whom  they  are  employed  must  be  con- 
sidered as  employing  them  in  that  ascertained 
meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is,  therefore,  reasonable  to  suppose, 
unless  it  be  incompatible  with  other  expressions 
of  the  constitution,  that  the  term  'levying 
war,"  is  used  in  that  instrument  in  the  same 
sense  in  which  it  was  understood  in  England, 
and  in  this  country,  to  have  been  used  in  the 
statute  of  the  25th  of  Edward  III.  from  which 
it  was  borrowed. 

It  is  said  that  this  meaning  is  to  be  collected 
only  from  adjudged  cases.  But  this  position 
cannot  be  conceded  to  the  extent  in  which  it  is 
laid  down.  The  superior  authority  of  adjudged 
cases  will  never  be  controverted.  But  those 
celebrated  elementary  writers  who  have  stated 
the  principles  of  the  law,  whose  statements  have 
received  the  common  approbation  of  legal  men, 
are  not  to  be  disregarded.  Principles  laid  down 
by  such  writers  as  Coke,  Hale,  Foster  and 
Blackstone,  are  not  ♦lightly  to  be  re-  [•471 
jected.  These  books  are  in  the  hands  of  every 
student.  Le^l  opinions  are  formed  upon  them, 
and  those  opinions  are  afterwards  earned  to  the 
bar,  the  bench,  and  the  legislature.  In  the  expo- 
sition of  terms,  therefore,  used  in  instruments 
of  the  present  day,  the  definitions  and  the  dicta 
of  those  authors,  if  not  contradicted  bv  adjudi- 
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oations,  and  if  compatible  with  the  words  of  the 
statute,  are  entitl^  to  respect.  It  is  to  be  re- 
gretted that  they  do  not  shed  as  much  light  on 
this  part  of  the  subject  as  is  to  be  wished. 

Colce  does  not  give  a  complete  definition  of 
the  term,  but  puts  cases  which  amount  to  levy- 
ing war.  "An  actual  rebellion  or  insurrection/' 
he  says,  "is  a  levying  of  war."  In  whom? 
Cok#^  does  not  say  whether  in  those  only  who 
appear  in  arms,  or  in  all  those  who  take  part  in 
the  rebellion  or  insurrection  by  real  open  deed. 

Hide,  in  treating  on  the  same  subject,  puts 
many  cases  which  shall  constitute  a  levying  of 
war,  without  which  no  act  can  amount  to  trea- 
son, but  he  does  not  particularize  the  parts  to 
be  performed  by  the  different  persons  oonoemed 
in  that  war,  which  shall  be  sufficient  to  fix  on 
ea^h  the  guilt  of  levyin^f  it. 

Foster  says,  "The  joming  with  rebels  in  an 
act  of  rebellion,  or  with  enemies  in  acts  of  hos- 
tility, will  make  a  man  a  traitor."  "Furnish- 
ing rebels  or  enemies  with  mone^  arms,  ammu- 
nition, or  other  necessaries,  wiU  prima  facie 
make  a  man  a  traitor." 

Foster  does  not  say  that  he  would  be  a  traitor 
under  the  words  of  the  statute^  independent  of 
the  legal  rule  which  attaches  the  guilt  of  the 
principal  to  an  accessory,  nor  that  his  treason 
IS  occasioned  by  that  rude.  Ifi  England,  this 
discrimination  need  not  be  made  except  for  the 
purpose  of  framing  the  indictment,  and,  there- 
fore, in  the  English  books  we  do  not  perceive 
any  effort  to  make  it.  Thus,  surrendering  a 
castle  to  rebels,  being  in  confederacy  with  them, 
is  said,  by  Hale  and  Foster,  to  be  treason  under 
the  clause  of  levying  war;  but  whether  it  be 
levying  war  in  fact,  or  aiding  those  who  levy  it, 
is  not  said.  Upon  this  point  Bladcstone  is  not 
more  satisfactory.  Although  we  may  find 
among  the  comm^itators  upon  treason  enough 
to  satisfy  the  inc^uiry,  what  is  a  state  of  internal 
war,  yet  no  precise  information  can  be  acquired 
from  them,  which  would  enable  ut  to  decide, 
Nvith  deamess,  whether  persons  not  in  arms, 
but  taking  part  in  a  rebellion,  could  be  said  to 
levy  war  independent  ol  that  doctrina  whicii 
attaches  to  the  accessory  the  guilt  of  his  prin- 
cipal. 

if  in  adjudged  cases  this  question  has  been 
taken  up  and  directly  decided,  the  court  has  not 
seen  those  cases.  The  arguments  which  may  be 
drawn  from  the  form  of  uie  indictment,  though 
strong,  are  not  conclusive.  In  the  precedent 
found  in  Tremaine,  Mary  Speake,  who  was  in- 
dicted for  furnishing  provisions  to  the  party  of 
the  Duke  of  Monmoutn,  is  indicted  for  furnish- 
ing provisions  to  i^oee  who  were  levying  war, 
not  K>r  levying  war  herself.  It  may  correctly  be 
argued,  that  had  this  act  amounted  to  levying 
war,  she  would  have  been  indicted  for  levying 
war,  and  the  furnishing  of  provisions  would 
472*]  have  been  laid  as  the  *overt  act.  The 
court  felt  this  when  the  precedent  was  produced. 
But  the  argument,  though  strong,  is  not  conclu- 
sive, because,  in  England,  the  inquiry  whether 
he  had  become  a  traitor  by  levying  war,  or  by 
giving  aid  and  comfort  to  those  who  were  levy- 
ing war,  was  unimportant,  and  because,  too,  it 
does  not  appear  from  the  indictment  that  she 
was  actually  concerned  in  the  rd>ellion,  that  she 
belouMd  to  the  rebel  party,  or  was  guilty  of 
any^£ing  further  than  a  criminal  speculation  in 
■eHing  tiiem  provisions. 

It  is  not  deemed  necessary  to  trace  the  doo- 
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trine  that  in  treason  all  are  principals,  to  its 
source.  Its  origin  is  most  probablv  stated  cor- 
rectly by  Jud^e  Tucker,  in  a  work,  the  merit 
of  which  is  with  pleasure  acknowledged.  But 
if  a  spurious  doctrine  has  been  introduced  intio 
the  common  law,  and  has  for  centuries  been  ad- 
mitted as  genuine,  it  would  require  great  hardi- 
hood in  a  judge  to  reject  it.  Accordingly,  we 
find  those  of  tiie  English  jurists,  who  seem  to 
disapprove  the  principle,  declaring  that  it  is 
now  too  firmly  settled  to  be  shaken. 

It  is  unnecessary  to  trace  this  doctrine  to  its 
source  for  another  reason.  The  terms  of  the 
constitution  comprise  no  question  respecting 
principal  and  accessory,  so  far  as  either  may  be 
truly  and  in  fact  said  to  levy  war.  Whether 
in  England  a  person  would  be  indicted  in  ex- 
press terms  for  levying  war,  or  for  assisting 
others  in  levying  war,  yet  if,  in  correct  and  legal 
language,  he  can' be  said  to  have  levied  war,  and 
if  it  has  never  been  decided  that  the  act  would 
not  amount  to  levying  war,  his  case  may,  with- 
out violent  construction,  be  brought  within  the 
letter  and  the  plain  meaning  of  the  constitution. 

In  examining  these  words,  the  argument 
which  may  be  drawn  from  felonies,  as  for  ex- 
ample, from  murder,  is  not  more  conclusive. 
Murder  is  the  single  act  of  killing  with  malice 
aforethought.  But  war  is  a  complex  operation 
composed  of  many  parts,  co-operating  with  each 
other.  No  one  man,  or  body  of  men,  can  per- 
form them  all,  if  the  war  be  of  any  continuance. 
Although,  then,  in  correct  and  in  law  language, 
he  alone  is  said  to  have  murdered  another  who 
has  perpetrated  the  fact  of  killing,  or  has  been 
present  aiding  that  fact,  it  does  not  follow  that 
he  alone  can  have  levied  war  who  has  borne 
arms.  All  those  who  perform  the  various  and 
essential  milita^  parts  of  prosecuting  the  war 
which  must  be  assigned  to  different  persons, 
may  with  correctness  and  accuracy  be  said  to 
lew  war. 

Takinff  this  view  of  the  subject,  it  appears  to 
the  eomx,  that  those  who  perform  a  part  in  ^e 

{prosecution  of  the  war  may  correctly  be  said  to 
evy  war,  and  to  commit  treason  under  the  con- 
stituticm.  It  will  be  observed  that  this  opinion 
does  not  extend  to  the  case  of  a  person  who 
performs  no  act  in  the  prosecution  of  the  war, 
who  counsels  and  advises  it,  or  who,  being  en- 
gaged in  the  conspiracy,  fails  to  perform  his 
part.  Whether  such  persons  may  be  implicated 
by  the  doctrine,  that  whatever  would  make  a 
man  an  accessory  in  felony  makes  him  a  princi- 
pal in  treason,  or  are  excluded,  because  that 
doctrine  is  inapplicable  to  the  United  States, 
the  constitution  having  declared  that  treason 
shall  consist  <mly  in  levying  war,  and  having 
made  the  proof  of  overt  acts  necessary  to 
'conviction,  is  a  question  of  vast  impor-  [*473 
tance,  which  it  would  be  proper  for  the  Supreme 
Court  to  take  a  fit  occasion  to  decide,  but  which 
an  inferior  tribunal  would  not  willingly  deter- 
mine, unless  the  case  before  them  should  re- 
quire it. 

It  may  now  be  proper  to  notice  the  opinion 
of  the  Supreme  Court  in  the  case  of  the  United 
States  againat  Bolltnan  and  Stoartwout,  It  is 
said  that  thjs  opinion,  in  declaring  that  those 
who  do  not  bear  arms  may  yet  be  guilty  of 
treason,  is  contrary  to  law,  and  is  not  ohjHga- 
tory,  because  it  is  extrajudicial,  and  was  deliT* 
ered  on  a  point  not  argued.     This  court  is, 
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therefore,  required  to  depart  from  the  principle 
there  laid  down. 

It  is  true,  that  in  that  ease,  after  forming  the 
opinion  that  no  treason  could  be  oommitted,  be- 
cause no  treasonable  assemblage  had  taken 
place,  the  court  might  have  (Sspensed  with 
proceeding  further  in  the  doctrines  of  treason. 
But  it  LB  to  be  remembered,  that  the  judges 
might  act  separately,  and,  perhaps,  at  the  same 
time,  on  the  various  prosecutions  which  might 
be  instituted,  and  that  no  appeal  lay  from  their 
decisions.  Opposite  judgments  on  the  point 
would  have  presented  a  state  of  things  infinitely 
to  be  deplored  by  all.  It  was  not  surprising, 
then,  that  they  snould  have  made  some  attempt 
to  settle  principles  which  would  probably  occur, 
and  which  were  in  some  degree  connected  with 
the  point  before  them. 

The  court  had  employed  some  reasoning  to 
show  that  without  the  actual  embodying^  of 
men,  war  could  not  be  levied.  It  might  have 
been  inferred  from  this,  that  those  only  who 
were  so  embodied  could  be  guilty  of  treason. 
Not  only  to  exclude  this  inference,  but  also  to 
affirm  the  contrary,  the  court  proceeded  to  ob- 
serve, ''It  is  not  the  intention  of  the  court  to 
say  that  no  individual  can  be  guilty  of  this 
crime  who  has  not  appeared  in  arms  against  his 
country.  On  the  contrary,  if  war  be  actually 
levied;  that  is,  if  a  body  of  men  be  actually 
assembled  for  the  purpose  of  effecting  by  force 
a  treasonable  object,  aU  those  who  perform  any 
part,  however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually 
leagued  in  the  general  conspiracy,  are  to  be 
considered  as  traitors." 

This  court  is  told  that  if  this  opinion  be  in- 
correct it  ought  not  to  be  obeyed,  because  it 
was  extrajudicial.  For  myself,  I  can  say  that 
I  could  not  lightly  be  prevailed  on  to  disobey 
it,  were  I  even  convinced  that  it  was  erroneous, 
but  I  would  certainly  use  any  means  which  the 
law  placed  in  my  power  to  carry  the  question 
again  before  the  supreme  court,  for  reconsid- 
eration, in  a  case  in  which  it  would  directly 
occur  and  be  fully  argued. 

The  court  which  gave  this  opinion  was  com- 
posed of  four  judges.  At  the  time  I  thought 
them  unanimous,  but  I  have  since  had  reason 
to  suspect  that  one  of  them,  whose  opinion  is 
entitled  to  great  respect,  and  whose  indisposi- 
tion prevented  his  entering  into  the  discussions, 
on  some  of  those  points  which  were  not  essential 
to.  the  decision  of  the  very  case  under  considera- 
tion, did  not  concur  in  this  particular  point  with 
his  brethren.  Had  the  opinion  been  unanimous 
474*1  it  would  have  *been  given  by  a  majority 
of  the  judges.  But  should  the  three  who  were 
absent  concur  with  that  judge  who  was  present, 
and  who,  perhaps,  dissents  from  what  was  then 
the  opinion  of  the  court,  a  majority  of  the 
judges  may  overrule  this  decision.  I  should, 
therefore,  feel  no  objection,  although  I  then 
thought,  and  still  think,  the  opinion  perfectly 
correct,  to  carry  the  point,  if  possible,  again 
before  the  supreme  court,  if  the  ease  should 
depend  upon  it. 

In  sa3ring  that  I  still  think  the  opinion  per- 
fectly corr^,  I  do  not  consider  myself  as  going 
further  than  the  preceding  reasoning  goes. 
Some  gentlemen  have  argued  as  if  the  Supreme 
Court  had  adopted  the  whole  doctrine  of  the 
English  books  on  the  subject  of  accessories  to 
treason.  But  certainly  such  is  not  the  fact. 
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Those  only  who  perform  a  part,  and  who  ait 
leagued  in  the  conspiracy,  are  dedared  to  he 
traitors.  To  complete  the  definition  both  cir- 
cumstanced must  concur.  They  must  *^per- 
form  a  part,"  which  wiU  furnish  the  overt  act, 
and  they  must  be  "leagued  in  the  conspiracy." 
The  person  who  comes  within  this  desciiptioii, 
in  the  opinion  of  the  court,  levies  war.  The 
present  motion,  however,  does  not  rest  upon 
this  point;  for,  if  under  this  indictment  the 
Unit^  States  might  be  let  in  to  prove  the  part 
performed  by  the  prisoner,  if  he  did  perfoim 
any  part,  the  court  could  not  stop  the  testimony 
in  its  present  stage. 

2d.  The  second  point  involves  the  character  of 
the  overt  act  which  has  been  given  in  evidence, 
and  calls  upon  the  court  to  declare  whether 
that  act  can  amount  to  levying  war.  Although 
the  court  ought  now  to  avoid  any  analysis  of 
the  testimony  whi<^  has  been  offered  in  this 
case,  provided  the  decision  of  the  motion 
should  not  rest  upon  it,  yet  many  reasons  con- 
cur in  giving  peculiar  propriety  to  a  delivery, 
in  the  course  of  these  trials,  of  a  detailed  opin- 
ion on  the  question,  what  is  levying  war?  As 
this  question  has  been  argued  at  great  length, 
it  may  probably  save  much  trouble  to  the  coun- 
sel now  to  give  that  opinion. 

In  opening  the  case  it  was  contended  by  tiie 
attorney  for  the  United  States,  and  has  sinee 
been  maintained  on  the  part  of  the  prosecuUco, 
that  neither.arms,  nor  the  application  of  force 
or  violence,  are  indispensably  necessary  to  con- 
stitute the  fact  of  levying  war.  To  illustrate 
these  positions,  several  cases  have  been  stated, 
many  of  which  would  clearly  amoimt  to  treason. 
In  all  of  them,  except  that  which  was  probably 
intended  to  be  this  case,  and  on  which  no  ob- 
servation will  be  made,  t^e  object  of  the  assem- 
blage was  clearly  treasonable;  its  character  was 
unequivocal,  and  was  demonstrated  by  evidence 
furnished  by  the  assemblage  itself;  there  was 
no  necessity  to  rely  upon  information  draws 
from  extrinsic  sources,  or  in  order  to  und^- 
stand  the  fact,  to  pursue  a  course  of  intricate 
reasoning,  and  to  conjecture  motives.  A  force 
is  supposed  to  be  collected  for  an  avowed  trea- 
sonable object,  in  a  condition  to  attempt  that 
object,  and  to  have  commenced  the  attempt 
by  moving  towards  it.  I  state  these  particu- 
lars, because,  although  the  cases  put  may  estab- 
lish the  doctrine  they  are  intended  to  support, 
may  prove  that  the  absence  of  arms,  or  the 
failure  to  apply  force  to  sensible  objects  by 
the  actual  commission  of  violence  on  tiiose 
objects,  may  be  'supplied  by  other  cir-  ['475 
cumstances,  yet,  they  also  serve  to  show  that 
the  mind  requires  those  circumstances  to  be  sat- 
isfied that  war  is  levied. 

Their  construction  of  the  opinion  of  the  Su- 
preme Court  is,  I  think,  thus  far  correct.  It  is 
certainly  the  opinion  which  was  at  the  time 
entertained  by  myself,  and  which  is  still  enter- 
tained. If  a  rebel  army,  avowing  its  hostility 
to  the  sovereign  power,  should  front  that  of  the 
government,  should  march  and  countermarch 
before  it,  should  manoeuvre  in  its  face,  and 
should  then  disperse,  from  any  cause  whatever, 
without  firing  a  gran,  I  confess  I  could  not, 
without  some  surprise,  hear  gentlemen  seriously 
contend  that  this  could  not  amount  to  an  act  of 
levyin|[  war.  A  case  equally  strong  may  be 
put  with  respect  to  the  absence  of  military 
weapons.     If  the  party  be  in  a  ocmdition  to 
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CEzeeute  the  pnrpoeed  treason  without  the  usual 
Implements  of  war,  I  can  perceive  no  reason 
for  requiring  those  implements  in  order  to  con- 
stitute the  crime. 

It  is  argued  that  no  adjudged  case  can  be 
produced  from  the  English  books  where  actual 
violence  has  not  been  committed.  Suppose 
this  were  true.  No  adjudged  case  has  or,  it  is 
believed,  can  be,  produced  from  those  books  in 
which  it  has  been  laid  down,  that  war  cannot 
be  levied  without  the  actual  application  of  vio- 
lence to  external  objects.  The  silence  of  the 
reporters  on  this  point  may  be  readily  accoimted 
for.  In  cases  of  actual  rebellion  against  the 
government,  the  most  active  and  influential 
leaders  are  generallv  most  actively  engaged  in 
the  war,  and  as  the  object  can  never  be  to  ex- 
tend punishment  to  extermination,  a  sufflcient 
number  are  found  among  those  who  have  com- 
mitted actual  hostilities,  to  satisfy  the  avenging 
arm  of  justice.  In  cases  of  constructive  treason, 
such  as  pulling  down  meeting-houses,  where 
the  direct  and  avowed  object  is  not  the  destruc- 
tion of  the  sovereign  power,  some  act  of  vio- 
lence might  be  generally  required  to  give  the 
crime  a  sufficient  degree  of  malignity  to  convert 
it  into  treason,  to  render  the  guilt  of  any  indi- 
vidual unequivocal. 

But  Vaughan*8  Case  is  a  case  where  there 
was  no  real  application  of  violence,  and  where 
the  act  was  adjudged  to  be  treason.  Gentlemen 
argue  that  Vaughan  was  only  guilty  of  ad- 
hering to  the  king's  enemies,  but  they  have  not 
the  authority  of  the  court  lor  so  saying.  The 
judges  unquestionably  treat  the  cruising  of 
Vaughan  as  an  overt  act  of  levying  war. 

The  opinions  of  the  best  elementary  writers 
concur  in  declaring,  that  where  a  body  of  men 
are  assembled  for  the  purpose  of  making  war 
against  the  government,  and  are  in  a  condition 
to  make  that  war,  the  assemblage  is  an  act  of 
levying  war.  These  opinions  are  contradicted 
fay  no  adjudged  case,  and  are  supported  by 
Vaughan*8  "^OLse.  This  court  is  not  inclined  to 
controvert  them. 

But  although,  in  this  respect,  the  opinion  of 
the  Supreme  Court  has  not  been  misunderstood 
on  the  part  of  the  prosecution,  that  opinion 
seems  not  to  have  been  fully  adverted  to  in  a 
very  essential  point  in  which  it  is  said  to  have 
been  misconceived  by  others. 
476*]  *The  opinion,  I  am  informed,  has  been 
construed  to  mean  that  any  assemblage  what- 
ever for  a  treasonable  purpose,  whether  in  force, 
or  not  in  force,  whether  in  a  condition  to  use 
violence, 'or  not  in  that  condition,  is  a  levying 
of  war.  It  is  this  construction,  which  has  not, 
indeed,  been  expressly  advanced  at  the  bar,  but 
which  is  said  fo  have  been  adopted  elsewhere, 
that  the  court  deems  it  necessary  to  examine. 

Independent  of  authority,  trusting  only  to 
the  dictates  of  reason,  and  expounding  terms 
according  to  their  ordinary  signification,  we 
should  probably  all  concur  in  the  declaration 
that  war  could  not  be  levied  without  the  em- 
ployment and  exhibition  of  force.  War  is  an 
appeal  from  reason  to  the  sword,  and  he  who 
makes  the  appeal  evidences  the  fact  by  the  use 
of  the  means.  His  intention  to  go  to  war  may 
be  proved  by  words,  but  the  actual  going  to 
war  is  a  fact  which  is  to  be  proved  by  open 
deed.  The  end  is  to  be  effected  by  force,  and 
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it  would  seem  that  in  eases  where  no  declara- 
tion is  to  be  made,  the  state  of  actual  war 
could  only  be  created  by  the  employment  of 
force,  or  being  in  a  condition  to  employ  it. 

But  the  term  having  been  adopted  by  our 
constitution,  must  be  understood  in  that  sense 
in  wliich  it  was  imiversally  received  in  this 
country,  when  the  constitution  was  framed. 
The  sense  in  which  it  was  received  is  to  be  col- 
lected from  the  most  approved  authorities  Of 
that  nation  from  which  we  have  borrowed  the 
term. 

Lord  Coke  says  that  levying  war  against  the 
king  was  treason  at  the  common  law.  ''A 
compassing  or  conspiracy  to  levy  war,"  he  adds, 
**is  no  treason,  for  there  must  be  a  levying 
of  war  in  fact."  He  proceeds  to  stete  cases  of 
constructive  levying  war,  where  the  direct  de- 
sign is  not  te  overturn  the  government,  but 
to  effect  some  general  object  by  force.  The 
terms  he  employs  in  stating  these  cases  are 
such  as  indicate  an  impression  on  his  mind 
that  actual  violence  is  a  necessary  ingredient  in 
constituting  the  fact  of  levying  war.  He  then 
proceeds  to  say,  "An  actual  rebellion,  or  in- 
surrection, is  a  levying  of  war  within  this  act." 
"If  any  with  strength  and  weapons  invasive 
and  defensive,  doth  hold  and  defend  a  castle  or 
fort  against  the  king  and  his  power,  this  is 
levying  of  war  against  the  king."  These  cases 
are  put  to  illustrate  what  ne  denominates 
''a  war  in  fact."  It  is  not  easy  to  conceive 
"an  actual  invasion  or  insurrection"  uncon- 
nected with  force,  nor  can  "a  castle  or  fort  be 
defended  with  strength  and  weapons  invasive 
and  defensive"  witnout  the  employment  of 
actual  force.  It  would  seem,  then,  to  have 
been  the  opinion  of  Lord  Coke,  that  to  levy 
war  there  must  be  an  assemblage  of  men  in  a 
condition,  and  with  an  intention,  to  employ 
force.  He  certeinly  pute  no  case  of  a  different 
description. 

Lord  Hale  says,  (149  6.)  "What  shall  be 
said  a  levying  of  war  is  nartly  a  question  of 
fact,  for  it  is  not  every  unlawful  or  riotous  as- 
sembly of  many  persons  to  do  an  unlawful  act, 
though  de  facto  they  commit  the  act  they  in- 
tend, that  makes  a  levying  of  war;  for  then 
every  riot  would  be  treason,"  &c.,  **but  it  must 
be  such  an  assembly  as  carries  with  it  apeciem 
belli,  the  appearance  of  war,  as  if  they  ride 
or  march,  vewilHs  ewplioatis,  'with  ool-  [•477 
ors  flying,  or  if  they  be  formed  into  companies, 
or  furnished  with  military  officers,  or  if  they 
are  armed  with  military  weapons,  as  swords, 
guns,  bills,  halberds,  pikes,  and  are  so  circum- 
stenced  that  it  may  be  reasonably  concluded 
they  are  in  a  posture  of  war,  which  circum- 
stences  are  so  various  that  it  is  hard  to  describe 
them  all  particularly." 

"Only  the  general  expressions  in  all  the  in- 
dictmento  of  this  nature  that  I  have  seen  are 
more  guerrino  arraiati,  arrayed  in  a  warlike 
manner." 

He  afterwards  adds,  "If  there  be  a  war  levied 
as  is  above  declared,  viz.,  an  assembly  arrayed 
in  warlike  manner,  and  so  in  the  posture  ot 
war  for  any  treasonable  attempt,  it  is  bellum 
levatum,  but  not  perciiasum" 

It  is  obvious  that  Lord  Hale  supposed  an  as- 
semblage of  men  in  force,  in  a  military  pos- 
ture, to  be  necessary  to  constitute  the  fact  o* 
levying  war.    The  idea  he  appears  to  suggest, 
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that  the  apparatus  of  war  it  necessary,  has 
been  very  justly  combated  by  an  able  judge 
who  has  written  a  valuable  treatise  on  the  sub- 
ject of  treason ;  but  it  is  not  recollected  that  his 
position,  that  the  assembly  should  be  in  a  pos- 
ture of  war  for  any  treasonable  attempt,  nas 
ever  been  denied.  Hawk,  c.  17,  s.  23,  says, 
"That  not  only  those  who  rebel  against  the 
king,  and  take  up  arms,  to  dethrone  him,  but 
also  in  many  other  cases,  those  who  in  a  violent 
and  forcible  manner  withstand  his  lawful  au- 
thority, are  said  to  levy  war  against  him,  and, 
therefore,  those  that  hold  a  fort  or  castle 
against  the  king's  forces,  or  keep  together 
armed  numbers  of  men  a^^ninst  the  king's  ex- 
press command,  have  be^  adjudged  to  levy 
war  against  him." 

The  cases  put  by  Hawkins  are  all  cases  of 
actual  force  and  violence.  ''Those  who  rebel 
against  the  king  and  take  up  arms  to  dethrone 
him;"  in  many  other  cases  those  "who  in  a 
violent  and  forcible  manner  withstand  his  law- 
ful authority."  "Those  that  hold  a  fort  or 
castle  against  his  forces,  or  keep  together 
armed  numbers  of  men  against  his  express 
command." 

These  oases  are  obviously  cases  of  force  and 
violence. 

Hawkins  next  proceeds  to  describe  cases  in 
which  war  is  understood  to  be  levied  under  the 
statute,  although  it  was  not  directly  made 
against  the  government.  This  Lord  Hale 
terms  an  interpretative  or  constructive  levying 
of  war,  and  it  will  be  perceived  that  he  puts  no 
case  in  which  actual  force  is  dispensed  with. 

"Those  also,"  he  says,  "who  make  an  insur- 
rection in  order  to  redress  a  public  grievance, 
whether  it  be  a  real  or  pretended  one,  and  of 
their  own  authority  attempt  with  force  to  re- 
dress it,  are  said  to  levy  war  against  the  kin^f, 
although  they  have  no  direct  design  against  his 
person,  inasmuch  as  thev  insolently  invade  his 
prerogative,  by  attempting  to  do  that  by  pri- 
vate authority  which  he  by  public  justice 
ouffht  to  do,  which  manifestly  tends  to  a  down- 
rignt  rebellion.  As  where  great  numbers  by 
force  attempt  to  remove  certain  persons  from 
the  king,"  &c.  The  cases  here  put  by  Hawkins, 
of  a  constructive  levying  of  war,  do  in  terms 
require  force  as  a  constituent  part  of  the  de- 
scription of  the  offense. 

478*]  *  Judge  Foster,  in  his  valuable  treatise 
on  treason,  stetes  the  opinion  which  has  been 
quoted  from  Lord  Hale,  and  differs  from  that 
writer  so  far  as  the  latter  might  seem  to  require 
swords,  drums,  colors,  ^.,  what  he  terms  the 
pomp  and  pageantry  of  war,  as  essential  cir- 
cumstances to  constitute  the  fact  of  levying 
war.  In  the  cases  of  Damaree  and  Purchase, 
he  says,  "The  want  of  those  circumstances 
weighed  nothing  with  the  court,  although  the 
prisoners'  counsel  insisted  much  on  that  mat- 
ter." But  he  adds,  "The  number  of  the  in- 
surgents supplied  the  wants  of  military 
weapons;  and  they  were  provided  with  axes, 
crows,  and  other  tools  of  the  like  nature,  proper 
for  the  mischief  they  intended  to  effect.  Furor 
arma  ministrat." 

It  is  apparent  that  Judge  Foster  here  alludes 
to  an  assemblage  in  force,  or,  as  Lord  Hale 
terms  it,  "in  a  warlike  posture;"  that  is,  in  a 
condition  to  attempt  or  proceed  upon  the 
treason  which  had  been  contemplate.  The 
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same  author  afterwards  states  at  large  the 
of  Damaree  and  Purchase,  from  8th  State 
Trials,  and  they  are  cases  where  the  insurgents 
not  only  assembled  in  force,  in  the  posture  of 
war,  or  in  a  condition  to  execute  the  treason- 
able design,  but  they  did  actually  carry  it  into 
execution,  and  did  resist  the  guards  who  were 
sent  to  disperse  them. 

Judge  Foster  states,  s.  *4,  all  insurrections  to 
effect  certain  innovations  of  a  public  and  gen- 
eral concern  by  an  armed  force,  to  be,  in  oon- 
struction  of  law,  high  treason  within  the 
clause  of  lev3ring  war. 

The  cases  put  by  Foster  of  constructive  levy- 
ing of  war,  all  contain,  as  a  material  Ingredient, 
the  actual  employment  of  force.  After  going 
through  this  branch  of  his  subject,  he  proceeds 
to  state  the  law  in  a  case  of  actual  levying 
war,  that  is,  where  the  war  is  intended  directly 
against  the  government. 

He  says,  a.  9.  "An  assembly  armed  and  ar> 
rayed  in  a  warlike  manner  for  a  treasonable 
purpose,  is  helium  levatum,  thou^  not  helium 
percu88um.  Listing  and  marching  are  suffi- 
cient overt  acts  wiuiout  coming  to  a  battle  or 
action.  So  cruising  on  the  King's  subjects 
under  a  French  commission,  France  being  then 
at  war  with  us,  was  held  to  be  adhering  to  the 
king's  enemies,  though  no  other  act  of  hostUi^ 
be  proved." 

"An  assembly  armed  and  arrayed  in  a  war- 
like manner  for  any  treasonable  pnrpoee"  is 
certainly  in  a  state  of  force;  in  a  condition  to 
execute  the  treason  for  which  they  assembled. 
The  words  "enlisting  and  marching,"  which  are 
overt  acts  of  levying  war,  do,  in  the  arrange- 
ment of  the  sentence,  also  imply  a  state  of 
force,  though  that  state  is  not  expressed  ir 
terms,  for  the  succeeding  words,  which  state  a 
particular  event  as  not  having  happened,  prove 
that  event  to  have  been  the  next  circumstance 
to  those  which  had  happened,  they  are  "without 
coming  to  a  battle  or  action."  "If  men  be 
enlisted  and  march,"  (that  is,  if  they  march 
prepared  for  battle,  or  in  a  condition  for  action, 
for  marching  is  a  technical  term  applied  to  the 
movement  of  a  military  corps,)  it  is  an  overt 
act  of  levying  war,  though  tney  do  not  come  to 
a  battle  or  action.  This  exposition  is  rendered 
the  stronger  by  what  *seems  to  be  put  [♦479 
in  the  same  sentence  as  a  parallel  case  with  re- 
spect to  adhering  to  an  enemy.  It  is  cruising 
under  a  commission  from  an  enemy,  without 
committing  any  other  act  of  hostility.  Cruis- 
ing is  the  act  of  sailing  in  warlike  form,  and  in 
a  condition  to  assail  those  of  whom  the  cruiser 
is  in  quest. 

This  exposition,  which  seems  to  be  that  in- 
tended by  Judge  Foster,  is  rendered  the  more 
certain  by  a  reference  to  the  case  in  the  State 
Trials  from  which  the  extracts  are  taken.  The 
words  used  by  the  chief  justice  are,  "When 
men  form  themselves  into  a  body,  and  mardi 
rank  and  file  with  weapons  offensive  and  de- 
fensive, this  is  levyinff  of  war  with  open  force, 
if  the  design  be  public."  Mr.  Phipps,  the 
counsel  for  the  prisoner,  afterwards  observed, 
"Intending  to  levy  war  is  not  treason,  unless  a 
war  be  actually  levied."  To  this  the  chief  jus- 
i^ice  answered,  "Is  it  not  actually  levying  of 
war,  if  they  actually  provide  arms  and  levy 
men,  and  in  a  warlike  manner  set  out  and 
cruise,  and  come  with  a  design  to  destroy  our 
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•hipsT'*  Mr.  Phipps  still  insisted,  "it  would 
not  be  an  actual  tevyine  of  war  unless  they 
•ommitted  some  act  of  nostility."  ''Yes,  in- 
deed/' said  tlie  chief  justice,  ^'the  going  on 
board  and  being  in  a  posture  to  attack  the 
king's  ships."  Mr.  Baron  Powis  added,  *'But 
for  YOU  to  say  that  because  they  did  not  ac- 
tually fight  it  is  not  a  levying  of  war,  is  it 
not  plain  what  they  did  intend?  That  they 
came  with  that  intention,  that  th^  came  in 
that  posture,  that  they  came  armed,  and  had 
ffuns  and  blunderbusses,  and  surrounded  the 
Ship  twice;  they  came  with  an  armed  force, 
tliat  is  a  strong  evidence  of  the  design." 

The  point  insisted  on  by  counsel  in  the  ease 
mt  Vaughan,  as  in  this  case,  was,  that  war 
•omld  not  be  levied  without  actual  fighting. 
In  this  the  counsel  was  veiy  properly  over- 
ruled; but  it  is  apparent  that  the  judges  pro- 
ceeded entirely  on  the  idea  that  a  warlike  post- 
ure was  indispensable  to  the  fact  of  levying 
war. 

Judge  Foster  proceeds  to  give  other  instances 
of  levying  war.  "Attacking  the  king's  forces 
In  opposition  to  his  authori^  upon  a  march,  or 
in  quarters,  is  levrinff  war."  "Holding  a  castle 
or  fort  against  the  king  or  his  forces,  if  ac- 
tual force  be  used  in  order  to  keep  possession, 
is  levying  war.  But  a  bare  detainer,  as  sup- 
pose by  Cutting  the  gates  against  the  kinff  or 
his  forces,  without  any  other  force  from  wi^iin, 
liord  Hale  eonceiveth  will  not  amount  to 
treason.** 

The  whole  doctrine  of  Judge  Foster  on  this 
enbieet,  seemc  to  demonstrate  a  clear  opinion 
that  a  state  of  force  and  violence,  a  posture  of 
war,  must  exist  to  constitute  technically,  as 
well  OS  really^  the  fact  of  levying  war. 

Judgj  Bla*:kstone  seems  to  concur  with  his 
predeeessoru.  Speaking  of  levying  war,  he 
says,  "This  may  be  done  bv  taking  arms  not 
amy  to  dethrone  the  king,  but  under  pretense 
to  reform  religion,  or  the  laws,  or  to  remove 
evil  counsellors,  or  other  grievances,  whether 
real  or  pretended.  For  the  law  does  not, 
neither  can  it,  permit  any  private  man  or  set  of 
men  to  interitere  forcibly  in  matters  of  such 
high  importance." 

480*]  *He  proceeds  to  give  examples  of  levy- 
ing war,  whi&  show  that  he  contemplated  ac- 
tual force  as  a  necessary  ingredient  in  the  com- 
position of  this  crime. 

It  would  seem,  then,  from  the  English  au- 
thorities, that  the  words  "levying  war,"  have 
not  received  a  technical,  different  from  their 
natural  meaning,  so  far  as  respects  the  charac- 
ter of  the  assemblage  of  men  which  may  con- 
stitute the  fact.  It  must  be  a  warlike  assem- 
bla^  carrying  the  appearance  of  force,  and  in 
a  situation  to  practice  hostility. 

Several  judges  of  the  United  States  have 
given  opinions  at  their  circuits  on  this  subject, 
all  of  which  deserve  and  will  receive  the  par- 
ticular attention  of  this  court. 

In  his  charpe  to  the  grand  jury,  when  John 
Fries  was  indicted,  in  consequence  of  a  forcible 
opposition  to  the  direct  tax,  Judge  Iredell  is 
understood  to  have  said,  "I  think  I  am  war- 
ranted in  sajring,  that  if  in  the  case  of  the  in- 
surgents who  may  come  under  your  considera- 
tion, the  Intention  was  to  prevent  by  force  of 
arms  the  execution  of  any  act  of  the  Congress 
of  the  United  8tai^  altogether,  any  forcible 
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opposition  calculated  to  carry  that  intention 
into  effect  was  a  levying  of  war  against  the 
United  States,  and  of  course  an  act  of  treason." 
To  levy  war,  then,  according  to  this  opinion  of 
Judge  Iredell,  required  the  actual  exertion  of 
force. 

Judge  Paterson,  in  his  opinions  delivered  in 
two  different  cases,  seems  not  to  differ  from 
Judge  Iredell.  He  does  not,  indeed,  precisely 
state  the  employment  of  force  as  necessary  to 
constitute  a  levying  of  war,  but  in  giving  his 
opinion'  in  cases  in  which  force  was  actually 
employed,  he  considers  the  crime  in  one  case 
as  dependent  on  the  intention,  and  in  the  other 
case  he  says,  "Combining  these  facts  \^th  this 
design,"  (that  is,  combimng  actual  force  with  a 
treasonable  design,)  "the  crime  is  high  trea- 
son." 

Judge  Peters  has  also  indicated  the  opinion 
that  force  was  necessary  to  constitute  the  crime 
of  levying  war. 

Judge  Chase  has  been  particularly  dear  and 
explicit.  In  an  opinion  which  he  appears  to 
have  prepared  on  great  consideration,  ne  says, 
"The  court  are  of  opinion,  that  if  a  body  of 
people  conspire  and  meditate  an  insurrection  to 
resist  or  oppose  the  execution  of  a  statute  of 
the  United  States  by  force,  that  thev  are  only 
guilty  of  a  high  misdemeanor;  but  if  they  pro- 
ceed to  cany  such  intention  into  execution  by 
force,  that  they  are  guilty  of  the  treason  of 
levying  war;  and  the  quantum  of  the  force  em- 
ployed neither  increases  nor  diminishes  the 
crime;  whether  bv  one  hundred  or  one  thou- 
sand persons,  is  wholly  immateriaL 

"The  court  are  of  opinion,  that  a  combina- 
tion or  conspiracy  to  levy  war  against  the 
United  States  is  not  treason,  imless  combined 
with  an  attempt  to  carry  such  combination  or 
conspiracy  into  execution :  some  actual  force  or 
violence  must  be  used  in  pursuance  of  such  de- 
sign to  levy  war;  but  that  it  is  altogether  im- 
material whether  the  force  used  be  sufficient  to 
effectuate  the  object.  Any  force  connected 
with  the  intention  will  constitute  the  crime  of 
levving  of  war." 

In  various  parts  of  the  opinion  delivered  by 
Judge  Chase,  m  the  case  *of  Fries,  the  [*481 
same  sentiments  are  to  be  found.  It  is  to  be  ob- 
served, that  these  judges  are  not  content  that 
troops  should  be  assembled  in  a  condition  to 
employ  force;  according  to  them,  some  degree 
of  force  must  have  been  actually  employed. 

The  judges  of  the  United  States,  then,  so  far 
as  their  opinions  have  been  quoted,  seem  to 
have  required  still  more  to  constitute  the  fact 
of  levying  war,  than  has  been  required  by  the 
English  books.  Our  judges  seem  to  have  re- 
quired the  actual  exercise  of  force,  the  actual 
employment  of  some  degree  of  violence.  This, 
however,  may  be,  and  probably  is,  because  in 
the  cases  in  which  their  opinions  were  given, 
the  design  not  having  been  to  overturn  the  gov- 
ernment, but  to  resist  the  execution  of  a  law, 
such  an  assemblage  would  be  sufficient  for  the 
purpose,  as  to  reauire  the  actual  employment  of 
force  to  render  the  object  unequivocal. 

But  it  is  said,  all  these  authorities  have  been 
overruled  by  the  decision  of  the  Supreme  Court 
in  the  case  of  the  United  States  against  Swart- 
toout  and  Bolhnan, 

If  the  Supreme  Court  have  indeed  extended 

the  doctrine  of  treason  further  than  it  has  here- 
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tofore  been  eanied  by  the  judges  of  England, 
or  of  this  countiT,  their  decision  would  be  sub- 
mitted to.  At  leasty  this  court  could  go  no 
further  than  to  endeavor  again  to  bring  the 
point  directly  before  them.  It  would,  however, 
be  expected  that  an  opinion  which  is  to  over- 
rule all  former  precedents,  and  to  establish  a 
principle  never  before  reco^ized,  should  be  ex- 
pressed in  plain  and  explicit  terms.  A  mere 
implication  ought  not  to  prostrate  a  principle 
which  seems  to  have  been  so  well  established. 
Had  the  intention  been  entertained  to  make  so 
material  a  change  in  this  respect,  the  court 
ought  to  have  expressly  declared,  that  any  as- 
semblage of  men  whatever,  who  had  formed  a 
treasonable  design,  whether  in  force  or  not, 
whether  in  a  condition  to  attempt  the  design  or 
not,  whether  attended  with  warlike  appear- 
ances or  not,  constitutes  the  fact  of  levying  war. 
Yet  no  declarajtion  to  this  amoimt  is  made.  Not 
an  expression  of  the  kind  is  to  be  found  in  the 
opinion  of  the  Supreme  Court.  The  founda- 
tion on  which  this  argument  rests  is  the  omis- 
sion of  the  court  to  state,  that  the  assemblage 
which  constitutes  the  fact  of  levying  war  ought 
to  be  in  force,  and  some  passages  which  show 
that  the  question  respecting  the  nature  of  the 
assemblage  was  not  m  the  mind  of  the  court 
when  the  opinion  was  drawn,  which  passages 
are  mingled  with  others,  which  at  least  show 
that  there  was  no  intention  to  depart  from  the 
course  of  the  precedents  in  cases  of  treason  by 
le^ing  war. 

Evenr  opinion,  to  be  correctly  understood, 
ought  to  be  considered  with  a  view  to  the  case 
in  which  it  was  delivered.  Ib  the  case  of  the 
United  States  against  Bollman  and  Swarttoout, 
there  was  no  evidence  that  even  two  men  had 
ever  met  for  the  purpose  of  executing  the  plan, 
in  which  those  persons  were  charged  with  hav- 
ing participatea.  It  was,  therefore,  sufficient 
for  tne  court  to  say,  that  unless  men  were  as- 
sembled, war  could  not  be  levied.  That  case 
was  decided  by  this  declaration.  The  court 
might,  indeed,  have  defined  the  species  of  assem- 
482*]  blage  *which  would  amount  to  levying 
of  war;  but,  as  this  opinion  was  not  a  treatise 
on  treason,  but  a  decision  of  a  particular  case, 
expressions  of  doubtful  import  should  be  con- 
strued in  reference  to  the  case  itself;  and  the 
mere  omission  to  state  that  a  particular  cir- 
cumstance was  necessary  to  the  consummation 
of  the  crime,  ought  not  to  be  construed  into  a 
declaration  that  the  circumstance  was  unim- 
portant. General  expressions  ought  not  to  be 
considered  as  overruling  settl^  principles, 
without  a  direct  declaration  to  that  effect. 
After  these  preliminary  observations  the  court 
will  proceed  to  examine  the  opinion  which  has 
occasioned  them. 

The  first  expression  in  it  bearing  on  the  pres- 
ent question  is^  ''To  constitute  that  specific 
crime  for  which  the  prisoner  now  before  the 
court  has  been  committed,  war  must  be  actually 
levied  against  the  United  States.  However  flagi- 
tious may  be  the  crime  of  conspiracy  to  subvert 
by  force  the  government  of  our  country,  sudi 
conspiracy  is  not  treason.  To  conspire  to  levy 
war,  and  actually  to  levy  war,  are  distinct  of- 
fences. The  first  must  be  brought  into  opera- 
tion by  the  assemblage  of  men  for  a  purpose 
treasonable  in  itself,  or  the  fact  of  levying  war 
cannot  have  been  committed." 
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Although  it  is  not  expressly  stated  that  the 
assemblage  of  men  for  the  purpose  of  carrying 
into  operation  tl&e  treasoiuiUe  intent,  which 
will  amount  to  levying  war,  must  be  an  assem- 
blage in  force,  yet  it  is  faixiy  to  be  inferred 
from  the  context,  and  nothing  like  dispensing 
with  force  appears  in  this  paragraph.  The  ex- 
pressions are,  "To  constitute  the  crime,  war 
must  be  actually  levied."  A  conspiracy  to  lerj 
war  is  spoken  of  as  *'a  conspiracy  to  subvert  bj 
force  the  government  of  our  country."  Speaking 
in  general  terms  of  an  assemblage  of  men  for 
this,  or  for  any  other  purpose,  a  person  woald 
naturally  be  understood  as  speakmg  of  an  sa- 
semblage  in  some  degree  adapted  to  the  par- 
pose.  An  assemblage  to  subvert  by  force  the 
government  of  our  country,  and  amounting  to 
a  levying  oi  war,  should  be  an  assemblage  ii 
force. 

In  a  subse<juent  paragraph,  the  court  says, 
"It  is  not  the  intention  of  the  court  to  say,  thtt 
no  individual  can  be  guilty  of.  this  crime  who 
has  not  appeared  in  arms  against  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  in 
order  to  effect  by  force  a  treasonable  purpose, 
all  those  who  perform  any  part,  however  mi- 
nute, &c  and  who  are  actually,  leagued  in  the 
general  conspiracy,  are  traitors.  But  there  must 
be  an  actual  assembling  of  men  for  the  treason- 
able purpose,  to  constitute  a  levying  of  war." 

The  observations  made  on  the  preceding  par- 
agraph apply  to  this.  ''A  body  of  men  actually 
assembled,  in  order  to  effect  by  force  a  treason- 
able purpose,"  must  be  a  body  assembled  with 
such  appearance  of  force  as  would  warrant  the 
opinion  that  th^  were  assembled  for  the  par- 
ticular purpose;  an  assemblage  to  constitute 
an  actual  levying  of  war,  should  be  an  assem- 
blage with  such  appearance  of  force  as  would 
justify  the  opinion  that  they  met  for  the  pnr^ 
pose. 

This  explanation,  which  is  believed  to  be  the 
natural,  certainly  not  a  strained,  explanation 
of  the  words,  derives  some  additional  aid  from 
the  *terms  in  which  the  paragraph  last  [*483 
quoted  commences.  "It  is  not  the  intention  of 
the  court  to  say  that  no  individual  can  he 
guilty  of  treason  who  has  not  appeared  in  arms 
against  his  country."  These  words  seem  to  ob- 
viate an  inference  which  might  otherwise  have 
been  drawn  from  the  preceding  paragraph. 
They  indicate  that  in  the  mind  of  the  comi  the 
assemblage  stated  in  that  paragraph  was  an  as- 
semblage in  arms.  That  the  individuals  who 
compel  it  had  appeared  in  arms  against  their 
coimtry.  That  is,  in  other  words,  that  the  as- 
semblage was  a  military,  a  warlike  assemblage. 

The  succeeding  paragraph  in  the  opinion  re- 
lates to  a  conspiracy,  and  serves  to  show  that 
force  and  violence  were  in  the  mind  of  the 
court,  and  that  there  was  no  idea  of  extending 
the  crime  of  treason  by  construction  beyond  the 
constitutional  definition  which  had  been  given 
of  it. 

Returning  to  the  case  actually  before  the 
court,  it  is  said,  "A  design  to  overturn  the 
government  of  the  United  States  in  New  Or- 
leans by  force,  would  have  been  unquestionably 
a  design  which,  if  carried  into  execution,  would 
have  been  treason,  and  the  assemblage  of  a 
body  of  men  for  the  purpose  of  carrying  it  into 
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execution  would  amount  to  levying  of  war 
against  the  United  States.'' 

Now  what  could  reasonably  be  said  to  be  an 
ass^emblage  of  a  body  of  men  for  the  purpose  of 
overturning  the  government  of  the  United 
States  in  New  Orleans  by  force?  Certainly  an 
assemblage  in  force;  an  assemblage  prepared 
and  intending  to  act  with  force;  a  military 
assemblage. 

The  decisions  theretofore  made  by  the  judges 
of  the  United  States,  are  then  declared  to  be  in 
conformity  with  the  principles  laid  down  by 
the  Supreme  Court.  Is  this  declaration  com- 
patible with  the  idea  of  departing  from  those 
opinions  on  a  point  within  the  contemplation 
oi  the  court?  The  opinions  of  Judge  Paterson 
and  Judge  Iredell  are  said  "to  imply  an  actual 
assembling  of  men,  though  they  rather  designed 
to  remark  on  the  purpose  to  which  the  force 
was  to  be  applied  than  on  the  nature  of  the 
force  itself."  This  observation  certainly  indi- 
cates that  the  .necessity  of  an  assemblage  of 
men  was  the  particular  point  the  court  meant 
to  establish,  and  that  the  idea  of  force  was 
never  separated  from  this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted 
with  approbation.  This  opinion,  in  terms,  re- 
quires the  employment  of  force. 

After  stating  the  verbal  conununications  said 
to  have  been  made  by  Mr.  Swartwout  to  Gen- 
eral Wilkinson,  the  court  says,  "If  these  words 
import  that  the  government  of  New  Orleans 
was  to  be  revolutionized  by  force,  although 
merely  as  a  step  to,  or  a  means  of,  executing 
some  greater  projects,  the  design  was  unques- 
tionably treasonable,  and  any  assemblage  of 
men  for  that  purpose  would  amount  to  a  levy- 
ing of  war." 

The  words  "any  assemblage  of  men,"  if  con- 
strued to  affirm  that  any  two  or  three  of  the 
conspirators  who  might  be  found  together  after 
this  plan  had  been  formed,  would  be  the  act  of 
levying  war,  would  certainly  be  misconstrued. 
The  sense  of  the  expression  "any  assemblage  of 
484*]  *men,"  is  restricted  by  the  words  "for 
this  purpose."  Now,  could  it  be  in  the  con- 
templation of  the  court  that  a  body  of  men 
would  assemble  for  the  purpose  of  revolution- 
ising New*  Orleans  by  force,  who  should  not 
themselves  be  in  force? 

After  noticing  some  difference  of  opinion 
among  the  judges  respecting  the  import  of  the 
words  said  to  have  been  used  by  Mr.  Swartwout, 
the  court  proceeds  to  observe,  "But  whether 
this  treasonable  intention  be  really  imputable 
to  the  plan  or  not,  it  is  admitted  that  it  must 
have  been  carried  into  execution  by  an  open  as- 
semblage for  that  purpose,  previous  to  the  ar- 
rest of  the  prisoner,  in  order  to  consummate  the 
crime  as  to  him." 

Could  the  court  have  conceived  "an  open  as- 
semblage," "for  the  purpose  of  overturning  the 
government  of  New  Orleans  by  force,"  "to  be 
only  equivalent  to  a  secret  furtive  assemblage 
without  the  appearance  of  force." 

After  quoting  the  words  of  Mr.  Swartwout, 
from  the  affidavit,  in  which  it  was  stated  that 
Mr.  Burr  was  levying  an  army  of  7,000  men, 
and  observing  that  the  treason  to  be  inferred 
from  these  words  would  depend  on  the  inten- 
tion with  which  it  was  levied,  and  on  the  pro- 
gress which  had  been  made  in  levying  it,  the 
court  say,  "The  question,  then,  is,  whether  this 
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evidence  proves  Colonel  Burr  to  have  advanced 
so  far  in  levying  an  army  as  actually  to  have 
assembled  them."  . 

Actually  to  assemble  an  army  of  7,000  men  is 
unquestionably  to  place  those  who  are  so  as- 
sembled in  a  state  of  open  force. 

But  as  the  mode  of  expression  used  in  this 
passage  might  be  misconstrued  so  far  as  to 
countenance  the  opinion  that  it  would  be  nec- 
essary to  assemble  the  whole  army  in  order  to 
constitute  the  fact  of  levying  war,  the  court 
proceeds  to  say,  "It  is  argued  that  since  it 
cannot  be  necessary  that  the  whole  7,000  men 
should  be  assembled,  their  commencing  their 
march  by  detachments  to  the  place  of  rendez- 
vous must  be  sufficient  to  constitute  the  crime." 

"This  position  is  correct  with  some  quali- 
fication. It  cannot  be  necessarv  that  the  whole 
army  should  assemble,  and  t^at  the  various 
parts  which  are  to  compose  it  should  have 
combined.  But  it  is  necessary  there  should  be 
an  actual  assemblage;  and,  therefore,  this  evi- 
dence should  make  the  fact  unequivocal. 

'The  traveling  of  individuals  to  the  place 
of  rendezvous  would,  perhaps,  not  be  sufficient. 
This  would  be  an  equivocal  act,  and  has  no  war- 
like appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places 
of  partial  to  a  place  of  general  rendezvous, 
would  be  such  an  assemblage." 

The  position  here  stated  by  the  counsel  for 
the  prosecution  is,  that  the  army  ''commene- 
ing  its  march  by  detachments  to  the  place  of 
rendezvous,  (that  is,  of  the  army,)  must  be 
sufficient  to  constitute  the  crime." 

This  position  is  not  admitted  by  the  court  to 
be  imiversally  correct.  It  is  said  to  be  "cor- 
rect with  some  qualification."  What  is  that 
qualification? 

♦"The  traveling  of  individuals  to  [*485 
the  place  of  rendezvous"  (and  by  this  term  is 
not  to  be  imderstood  one  individual  by  him- 
self, but  several  individuals,  either  separately 
or  together,  but  not  in  military  form)  "would, 
perhaps,  not  be  sufficient."  Why  not  suffi- 
cient? "Because,"  says  the  court,  "this  would 
be  an  equivocal  act,  and  has  no  warlike  appear- 
ance." The  act,  then,  shotdd  be  imequivocal, 
and  should  have  a  warlike  appearance.  It  must 
exhibit,  in  the  words  of  Sir  Mathew  Hale, 
apeciem  belli,  the  appearance  of  war. 

This  construction  is  rendered  in  some  meas- 
ure necessary  when  we  observe  that  the  court 
is  qualifying  the  position,  "That  the  army  com- 
mencing their  march  by  detachments  to  tho 
place  of  rendezvous  must  be  sufficient  to  con- 
stitute the  crime."  In  qualifying  this  position 
they  say,  "The  traveling  of  individuals  would, 

Serhaps,  not  be  sufficient."  Now,  a  solitary  in- 
ividual  traveling  to  any  point,  with  any  in- 
tent, could  not,  without  a  total  disregard  of 
language,  be  termed  a  marching  detachment. 
The  court,  therefore  must  have  contemplated 
several  individuals  traveling  together;  and  the 
words  being  used  in  reference  to  the  position 
they  were  intended  to  qualify,  would  seem  to 
indicate  the  distinction  between  the  appear- 
ances attending  the  usual  movement  of  a  com- 
pany of  men  for  civil  purposes,  and  that  mil- 
itary movement  which  might,  in  correct  lan- 
guage, be  denominated  "marching  by  detach- 
ments." 

The  court  then  proceeded  to  say,  "The  meet- 

691 


485 


Appendix. 


Ing  of  particular  bodies   of  men,   and  their 
marching  from  places  of  partial  to  a  place  of 

general  rendezvous,  woula  be  such  an  assem- 
lage;" 

It  is  obvious,  from  the  context,  that  the 
eourt  must  have  intended  to  state  a  case  which 
would  in  itself  be  imequivocal,  because  it  would 
have  a  warlike  appearance.  The  case  stated  is 
that  of  distinct  bodies  of  men  assembling  at 
different  places,  and  marching  from  these  places 
of  partial  to  a  place  of  general  rendezvous. 
When  this  has  be^  done,  an  assemblage  is  pro- 
duced which  would  in  itself  be  unequivocal. 
But  when  is  it  done?  What  is  the  assemblage 
here  described?  The  assemblage  formed  of  the 
different  bodies  of  partial  at  a  general  place  of 
rendezvous.  In  describing  the  mode  of  coming 
to  this  assemblage,  the  civil  term  "traveling^' 
is  dropped,  and  the  military  term  "marching" 
is  employed.  If  this  was  intended  as  a  defini- 
tion of  an  assemblaee  which  would  amount  to 
levying  war,  the  definition  requires  an  assem- 
blage at  a  general  place  of  rendezvous  composed 
of  bodies  of  men  who  had  previouslv  assembled 
at  places  of  partial  rendezvous.  But  this  is  not 
intended  as  a  definition,  for  clearly  if  there 
should  be  no  places  of  partial  rendezvous,  if 
troops  should  embody  in  the  first  instance,  in 
great  force  for  the  purpose  of  subverting  the 
government  by  violence,  the  act  would  be  un- 
equivocal, it  would  have  a  warlilce  appearance, 
and  it  would,  according  to  the  opinion  of  the 
Supreme  Court,  properly  construed,  and  accord- 
ing to  the  English  authorities,  amount  to  levy- 
ing war.  But  this,  though  not  a  definition,  is 
put  as  an  example;  and  surely  it  may  be  safely 
taken  as  an  example.  If  different  bodies  of  men, 
in  pursuance  of  a  treasonable  design,  plahily 
proved,  should  assemble  in  warlike  appearance 
at  places  of  partial  rendezvous,  and  should 
march  from  those  places  to  a  place  of  general 
486*]  r^idezvous,  it  is  difficult  *to  conceive 
how  such  a  transaction  could  take  place  with- 
out exhibitii^  the  appearance  of  war,  without 
an  obvious  (Qsplay  of  force.  At  any  rate,  a 
court  in  stating  eenerally  such  a  military  as- 
semblage as  would  amount  to  levying  war,  and 
having  a  case  before  them  in  which  there  was 
no  assembla^  whatever,  cannot  reasonably  be 
understood,  in  putting  such  an  example,  to  dis- 
pense with  those  appearances  of  war  which 
seem  to  be  required  by  the  general  current  of 
authorities.  Certainly  they  ought  not  to  be  so 
understood  when  they  say,  in  express  terms, 
that  ''it  is  more  safe,  as  welt  as  more  con- 
sonant to  the  principles  of  our  constitution, 
that  the  crime  of  treason  should  not  be  extend- 
ed by  construction  to  doubtful  cases ;  and  that 
crimes  not  already  within  the  constitutional 
definition,  should  receive  such  pimishment  as 
the  legislature  in  its  wisdom  may  provide." 

After  this  analysis  of  the  opinion  of  the  Su- 
preme Court,  it  will  be  observed,  that  the  direct 
question,  whether  an  assemblage  of  men  which 
might  be  construed  to  amount  to  a  levying  of 
war,  must  appear  in  force  or  in  military  form, 
was  not  in  argument  or  in  fact  before  the  court, 
and  does  not  appear  to  have  been  in  terms  de- 
cided. The  opinion  seems  to  have  been  drawn 
without  particularly  adverting  to  this  ques- 
tion, and,  therefore,  upon  a  transient  view  of 
parlicular  expressions^  might  inspire  the  idea 


that  a  display  of  force,  that  appearanees  il 
war,  were  not  necessary  ingredients  tc  consti- 
tute the  fact  of  levying  war.  But  upon  a  more 
intent  and  more  accurate  investigation  of  this 
opinion,  although  the  terms  force  and  violoice 
are  not  employed  as  descriptive  of  the  assos- 
blage,  such  requisites  are  declared  to  be  indis- 
pensable as  can  scarcely  exist  without  the  ap- 
pearance of  war,  and  the  existence  of  real  force. 
It  is  said  that  war  must  be  levied  in  fact ;  that 
the  object  must  be  one  which  is  to  be  effected 
by  force;  that  the  assemblage  must  be  such  as 
to  prove  that  this  is  its  object;  that  it  most  not 
be  an  equivocal  act,  without  a  warlike  appear- 
ance; that  it  must  be  an  open  assembla^  for 
the  purpose  of  force.  In  the  course  of  this  opin- 
ion, decisions  are  quoted  and  approved,  which 
require  the  employment  of  force  to  constitute 
the  crime.  It  seems  extremely  difficult,  if  not 
impossible,  to  reconcile  these  various  declara- 
tions with  the  idea  that  the  Supreme  Court  con- 
sidered a  secret,  unarmed  meeting,  although 
that  meeting  be  of  conspirators,  and  although 
it  met  with  a  treasonable  intent,  as  an  actual 
levying  of  war.  Without  sayii^  that  the  as- 
semblage must  be  in  force  or  in  warlike  form, 
th^  express  themselves  so  as  to  show  that  this 
idea  was  never  discarded,  and  th^  use  t^ms 
which  cannot  be  otherwise  satisfied. 

The  opinion  of  a  single  judge  certainly 
weighs  as  nothing  if  opposed  to  that  of  the 
Supreme  Court;  but  if  he  was  one  of  the  judges 
who  assisted  in  framing  that  opinion,  if  wmlt 
tiie  impression  imder  which  it  was  framed  was 
yet  fresh  upon  his  mind,  he  delivered  an  opinicm 
on  the  same  testimony,  not  contradictory  to 
that  which  had  been  given  by  all  the  judges  to- 
gether, but  showing  the  sense  In  which  he 
imderstood  terms  that  might  be  differently  ex- 
pounded, it  may  fairly  be  said  to  be  in  some 
measure  explanatory  of  the  opinion  itself. 

*To  the  judge  before  whom  the  charge  [*487 
against  the  prisoner  at  the  bar  was  first 
brought,  the  same  testimony  was  offered  with 
that  whidi  had  heeia  exhibited  before  the  Su- 
preme Courl^  and  he  was  required  to  give  an 
opinion  in  almost  the  same  case.  Upon  this  oc- 
casion, he  said,  ''War  can  only  be  levied  by  the 
employment  of  actual  force.  Troupe  must  be 
embodied;  men  must  be  assembled  in  order  to 
levy  war.**  A^ain,  he  observed,  "The  fact  to  be 
proved  in  this  case,  is  an  act  of  public  no- 
toriety. It  must  exist  in  the  view  of  the  world, 
or  it  cannot  exist  at  all.  The  assembling  of 
forces  to  levy  war  is  a  visible  transaction,  and 
numbers  must  witness  it.** 

It  is  not  easy  to  doubt  what  kind  of  assem- 
blage was  in  the  mind  of  the  judge  who  used 
these  expressions,  and  it  is  to  be  recollected 
that  he  had  just  returned  from  the  Supreme 
Court,  and  was  speaking  on  the  very  facts  on 
which  the  opinion  of  that  court  was  delivered. 

The  same  judge,  in  his  charge  to  the  grand 
jury  who  found  this  bill,  observed,  "To  con- 
stitute the  fact  of  levying  war,  it  is  not  neces- 
sary that  hostilities  shall  have  actually  com- 
menced by  engaging  the  military  force  of  the 
United  States,  or  that  measures  of  violence 
against  the  government  shall  have  been  carried 
into  execution.  But  levying  war  is  a  fact,  in 
the  constitution  of  which  force  is  an  indispens- 
able ingredients   Any  oombination  to  subvert, 
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1^  force,  the  ffOfenunent  of  the  United  States, 
violently  to  dismember  the  union,  to  compel  a 
change  in  the  administration,  to  coerce  the  re- 
peal or  adoption  of  a  general  law,  is  a  conspir- 
acy to  levy  war,  and  if  the  conspiracy  be  car- 
ried into  effect  by  the  actual  employment  of 
force,  by  the  embodying  and  assembling  of  men 
for  the  purpose  of  executing  the  treasonable 
design  which  was  previously  conceived,  it 
amounts  to  levying  of  war.  It  has  been  held 
that  arms  are  not  essential  to  levying  war  pro- 
Tided  the  force  assembled  be  sufficient  to  attain, 
or  perhaps  to  justify  attempting,  the  object 
without  them."  This  paragraph  is  immediately 
followed  by  a  reference  to  the  opinion  of  the 
Supreme  Court. 

It  requires  no  commentary  upon  these  words 
to  show  that,  in  the  opinion  of  the  judge  who 
uttered  them,  an  assemblage  of  men  which 
should  constitute  the  fact  of  levying  war  must 
be  an  assemblajB^e  in  force,  and  that  he  so  under- 
stood the  opinion  of  the  Supreme  Court.  If  in 
that  opinion  there  may  be  loimd  in  some  pas- 
sages, a  want  of  precision,  and  indefiniteness  of 
expression,  which  has  occasioned  it  to  be  dif- 
ferently understood  by  different  persons,  that 
may  well  be  accounted  for,  when  it  is  recollected 
that  in  the  particular  case  there  was  no  assem- 
blage whatever.  In  expounding  that  opinion 
the  whole  should  be  taken  together,  and  in 
reference  to  the  particular  case  in  which  it  was 
delivered.  It  is,  however,  not  improbable  that 
the  misunderstanding  has  arisen  from  this  cir- 
cumstance. The  court,  unquestionably,  did  not 
consider  arms  as  an  indispensable  requisite  to 
levying  war;  an  assemblage  adapted  to  the  ob- 
ject might  be  in  a  condition  to  effect  or  to  at- 
tempt it  without  them.  Nor  did  the  court  con- 
488*]  sider  the  actual  application  *of  the 
force  to  the  object,  at  all  times,  an  indispens- 
able requisite ;  for  an  assemblage  might  be  in  a 
condition  to  apply  force,  might  be  in  a  state 
adapted  to  real  war,  without  having  made  the 
actual  application  of  that  force.  From  these 
positions,  which  are  to  be  found  in  the  opinion, 
it  may  have  bem  inferred,  it  is  thougnt  too 
hastily,  that  the  nature  of  the  assemblage  was 
unimportant,  and  that  war  might  be  considered 
as  actually  levied  by  any  meeting  of  men,  if  a 
criminal  intention  can  be  imput^  to  them  by 
testimony  of  anv  kind  whatever. 

It  has  been  thought  proper  to  discuss  this 
question  at  large,  and  to  review  the  opinion  of 
tne  Supreme  Court,  although  this  court  would 
be  more  disposed  to  leave  the  question  of  fact, 
whether  an  overt  act  of  levying  war  was  com- 
mitted on  Blennerhassett's  island  to  the  jury 
under  this  explanation  of  the  law,  and  to  in- 
struct them,  that  unless  the  assemblage  on 
Blennerhassett's  island  was  an  assemblage  in 
force;  was  a  military  assemblage  in  a  condi- 
tion to  make  war,  it  was  not  a  levying  of  war, 
and  that  they  could  not  construe  it  into  an  act 
of  war,  than  to  arrest  the  further  testimony 
which  might  be  offered  to  connect  the  prisoner 
with  that  assemblage,  or  to  prove  the  intention 
of  those  who  assembled  together  at  that  place. 
This  point,  however,  is  not  to  be  understood  as 
decided.  It  will,  perhaps,  constitute  an  essen- 
tial inquiry  in  another  case. 

Before  leaving  the  opinion  of  the  Supreme 
Court  entirely  on  the  question  of  the  nature  of 
the  assemblage  which  will  constitute  an  act  of 
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levying  war,  this  court  cannot  forbear  to  ask, 
why  is  an  assemblage  absolutely  required?  Is 
it  not  to  judge  in  some  measure  of  the  end  by 
the  proportion  which  the  means  bear  to  the 
end?  miy  is  it  that  a  single  armed  individual, 
entering  a  boat  and  sailing  down  the  Ohio,  for 
the  avowed  purpose  of  attocking  New  Orleans, 
could  not  be  saia  to  levy  war?  Is  it  not  that  he 
is  apparently  not  in  a  condition  to  levy  war?  If 
this  be  so,  ought  not  the  assemblage  to  furnish 
some  evidence  of  its  intention  and  capacity  to 
levy  war  before  it  can  amount  to  levymg  war? 
And  ought  not  the  Supreme  Court,  when  speak- 
ing of  an  assemblage  for  the  purpose  of  effect- 
ing a  treasonable  object  by  force,  be  understood 
to  indicate  an  assemblage  exhibiting  the  ap- 
pearance of  force. 

The  definition  of  the  attorney  for  the  United 
States  deserves  notice  in  this  respect.  It  is, 
"When  there  is  an  assemblage  of  men  con- 
vened for  the  purpose  of  effecting  by  force  a 
treasonable  object,  which  force  is  meant  to  be 
employed  before  the  assemblage  disperses,  this 
is  treason.** 

To  read  this  definition  without  adverting  to 
the  argument,  we  should  infer  that  the  assem- 
blage was  itself  to  effect  by  force  the  treason- 
able object,  not  to  join  itself  to  some  other 
bodies  of  men,  and  then  to  effect  the  object  by 
their  combined  force.  Under  tnis  construction 
it  would  be  expected  the  appearance  of  the  as- 
semblage would  bear  some  proportion  to  the 
object,  and  would  indicate  the  intention.  At 
any  rate,  that  it  would  be  an  assemblage  in 
force.  This  construction  is  most  certainly  not 
that  which  was  intended,  but  it  serves  to  show 
that  general  *phrases  must  always  be  [*489 
understood  in  reference  to  the  subject  matter, 
and  to  the  ffeneral  principles  of  law. 

On  that  division  of  the  subject  which  respects 
the  merits  of  the  case  connected  with  the  plead- 
ings, two  points  are  also  made. 

1st.  That  this  indictment,  having  charged 
the  prisoner  with  levying  war  on  Blennerhas- 
sett's island,  and  containmg  no  other  overt  act, 
cannot  be  supported  by  proof  that  war  was 
levied  at  that  place  by  other  persons,  in  the 
absence  of  the  prisoner,  even  admitting  those 
persons  to  be  connected  with  him  in  one  com- 
mon treasonable  conspiracy. 

2d.  That  admitting  such  an  indictment  could 
be  supported  by  such  evidence,  the  previous  con- 
viction of  some  person  who  committed  the  act 
which  is  said  to  amount  to  levying  war,  is  in- 
dispensable to  the  conviction  of  a  person  who 
advised  or  procured  that  act. 

As  to  the  first  point,  the  indictment  contains 
two  counts,  one  of  which  charges  that  the  pris- 
oner, with  a  number  of  persons  unknown,  levied 
war  on  Blennerhassett^  island,  in  the  county 
of  Wood,  in  the  district  of  Virginia;  and  the 
other  adds  the  circumstance  of  their  proceed- 
ing from  that  island  down  the  river,  for  the 
purpose  of  seizing  New  Orleans  by  force. 

In  point  of  fact,  the  prisoner  was  not  on 
Blennerhassett's  island,  nor  in  the  eoimiy  of 
Wood,  nor  in  the  district  of  Virginia. 

In  considering  this  point  the  court  is  led  first 
to  inquire  whether  an  indictment  for  levying 
war  must  specify  an  overt  act,  or  would  be 
sufficient  if  it  merely  charged  the  prisoner  in 
general  terms  with  having  levied  war,  omitting 
the  expression  of  place  or  circumstance. 
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The  place  in  which  a  crime  was  committed 
is  essential  to  an  indictment,  were  it  only  to 
show  the  jurisdiction  of  the  court.  It  is  also 
essential  for  the  purpose  of  enabling  the  pris- 
oner to  make  his  defense.  That,  at  common  law, 
an  indictment  would  have  been  defective  which 
did  not  mention  the  place  in  which  the  crime 
was  committed,  can  scarcely  be  doubted.  For 
this,  it  is  sufficient  to  refer  to  Hawkins,  b.  2,  c. 
25,  sect.  84,  and  c.  23,  sect.  91.  This  necessity 
is  rendered  the  stronger  by  the  constitutional 
provision  that  the  offender  "shall  be  tried  in 
the  state  and  district  wherein  the  crime  shall 
have  been  committed,"  and  by  the  act  of  Con- 
gress which  requires  that  twelve  petty  jurors  at 
least  shall  be  summoned  from  the  coimty  where 
the  offense  was  committed. 

A  description  of  the  particular  manner  in 
which  the  war  was  levied  seems  also  essential 
to  enable  the  accused  to  make  his  defense.  The 
law  does  not  expect  a  man  to  be  prepared  to 
defend  every  act. of  his  life  which  may  be  sud- 
denly and  without  notice  alleged  against  him. 
Tn  common  justice,  the  particular  fact  with 
Avhich  he  is  charged  ought  to  be  stated,  and 
stated  in  such  a  manner  as  to  afford  a  reason- 
able certainty  of  the  nature  of  the  accusation, 
and  the  circumstances  which  will  be  adduced 
against  him.  The  general  doctrine  on  the  sub- 
ject of  indictments  is  full  to  this  point.  Foster, 
p.  149,  speaking  of  the  treason  of  compassing 
the  King's  death,  says,  "From  what  has  been 
said  it  followeth  that  in  every  indictment  for 
490*]  this  species  of  treason,  and  indeed  •for 
levying  war  and  adhering  to  the  King's  ene- 
mies, an  overt  act  must  be  alleged  and  proved. 
For  the  overt  act  is  the  charge  to  which  the 
prisoner  must  apply  his  defense." 

In  p.  220,  Foster  repeats  this  declaration.  It 
is  also  laid  down  in  Hawk,  b.  8,  c.  17,  sect.  29; 
1  Hale,  121;  1  East,  116,  and  by  the  other  au- 
thorities cited,  especially  Vaughan'a  Cctse.  In 
corroboration  of  this  opinion,  it  may  be  ob- 
served, that  treason  can  only  be  established  by 
the  proof  of  overt  acts,  and  that  by  the  common 
law  as  well  as  by  the  statute  of  7  of  William 
III.  those  overt  acts  only  which  are  charged  in 
the  indictment  can  be  given  in  evidence,  unless, 
perhaps,  as  corroborative  testimony  after  the 
overt  acts  are  proved.  That  clause  in  the  con- 
stitution, too,  which  says  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right 
"to  be  informed  of  the  nature  and  cause  of  the 
accusation,"  is  considered  as  having  a  direct 
bearing  on  this  point.  It  secures  to  him  such 
information  as  will  enable  him  to  prepare  for 
his  defense. 

It  seems,  then,  to  be  perfectly  clear,  that  it 
would  not  be  sufficient  for  an  indictment  to 
allege  generally  that  the  accused  had  levied 
war  against  the  United  States.  The  charge 
must  be  more  particularly  specified  bjr  laying 
what  is  termed  an  overt  act  of  levymg  war. 
The  law  relative  to  an  appeal,  as  cited  from 
Stamford,  is  strongly  corroborative  of  this 
opinion. 

If  it  be  necessary  to  specify  the  charge  in  the 
indictment,  it  would  seem  to  follow,  ir resist 
ibly.  that  the  charge  must  be  proved  as  laid. 

All  the  authorities  which  require  an  overt 
act,  require  also  that  this  overt  act  should  be 
proved.  The  decision  in  Vaughan's  Case  is 
particularly  in  point.  Might  it  be  otherwise, 
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the  charge  of  an  overt  act  would  be  a  misdiief 
instead  of  an  advantage  to  the  accused.  It 
would  lead  him  from  the  true  cause  and  natnre 
of  the  accusation  instead  of  informing  him  re- 
specting it. 

But  it  is  contended  on  the  part  of  the  prose- 
cution that,  although  the  accused  had  never 
been  with  the  party  which  assembled  at  Blen- 
nerhassett's  island,  and  was,  at  the  time,  at  a 
a  great  distance,  and  in  a  different  state,  be 
was  yet  legally  present,  and,  therefore,  may 
properly  be  charged  in  the  indictment  as  being 
present  in  fact. 

It  is,  therefore,  necessary  to  inquire  whether 
in  this  case  the  doctrine  of  constructive  pres- 
ence can  appl^. 

It  is  conceived  by  the  court  to  be  possible 
that  a  person  may  be  concerned  in  a  treason- 
able conspiracy,  and  yet  be  legally,  as  well  as 
actually  absent,  while  some  one  act  of  the  trea- 
son is  perpetrated.  If  a  rebellion  should  be  so 
extensive  as  to  spread  through  every  state  in 
the  imion,  it  will  scarcely  be  contended  that 
every  individual  concerned  in  it  is  l^ally  pres- 
ent at 'every  overt  act  committed  in  the* course 
of  that  rebellion.  It  would  be  a  very  violMit 
presumption  indeed,  too  violent  to  be  made 
without  clear  authority,  to  presume  that  even 
the  chief  of  the  rebel  army  was  legally  present 
at  every  such  overt  act.  If  the  main  reb^  army 
with  the  chief  at  its  head,  should  be  prosecuting 
war  at  one  extremity  of  our  territory,  say  in 
New  Hampshire,  if  this  chief  should  be  there 
captured  and  sent  to  the  other  extremity  for 
the  purpose  of  *trial,  if  his  indictment,  [*491 
instead  of  alleging  an  overt  act  which  was  true 
in  point  of  fact,  should  allege  that  he  had  as- 
sembled some  small  party,  which,  in  truth,  he 
had  not  seen,  and  had  levied  war  by  engaging 
in  a  skirmish  in  Grcorgia  at  a  time  when  in 
reality  he  was  fighting  a  battle  in  New  Hamp- 
shire, if  such  evidence  would  support  such  an 
indictment,  by  the  fiction  that  he  was  legally 
present  though  really  absent,  all  would  adc  to 
what  purpose  are  those  provisions  in  the  con- 
stitution which  direct  the  place  of  trial,  and 
ordain  that  the  accused  shall  be  informed  of  the 
nature  and  cause  of  the  accusation? 

But  that  a  man  may  be  legally  absent  who 
has  counselled  or  procured  a  treasonable  act.  Is 
proved  by  all  those  books  which  treat  upon  the 
subject,  and  which  concur  in  declaring  that 
such  a  person  is  a  principal  traitor,  not  l^cause 
he  was  legally  present,  but  because  in  treason 
all  are  principals.  Yet  the  indictment,  upon 
general  principles,  would  charge  him  according 
to  the  truth  of  the  case.  Lord  Coke  says:  *^f 
many  conspire  to  levy  war,  and  some  of  them 
do  levy  the  same  according  to  the  conspiracy, 
this  is  high  treason  in  all."  Why?  Because  all 
were  legally  present  when  the  war  was  levied? 
No.  "For  in  treason,"  Continues  Lord  Coke, 
"all  be  principles,  and  war  is  levied."  In  this 
case  the  indictment,  reasoning  from  analogy, 
would  not  charge  that  the  absent  conspirators 
were  present,  but  would  state  the  truth  of  the 
case.  If  the  conspirator  had  done  nothing 
which  amounted  to  levying  of  war,  and  if,  by 
our  constitution,  the  doctrine  that  an  accessory 
becomes  a  principal  be  not  adopted,  in  conse- 
quence of  which  the  conspirator  could  not  be 
condemned  under  an  indictment  stating  the 
truth  of  the  ci^se,  it  would  be  going  very  far  to 
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«ay  that  this  defect,  Sf  it  be  termed  one,  may 
be  cured  by  an  indictment  stating  the  case  un- 
truly. 

This  doctrine  of  Lord  Coke  has  been  adopted 
by  all  sub;5cquonc  uiicers;  and  it  is  generally 
laid  down  in  the  English  books,  that  whatever 
will  make  a. man  an  accessory  in  felony,  will 
make  him  a  principal  in  treason;  but  it  is  no< 
where  suggested  that  he  is  by  construction  to 
be  considered  as  present  when  in  point  of  fact 
he  was  absent. 

'^'^''ter  hfis  been  particularly  quoted,  and  cer- 
tainly he  is  precisely  in  point.  "It  is  well 
:;>s  jioster,  "that  in  the  language  of 
the  law  there  are  no  accessories  in  high  treason ; 
all  are  principals.  Every  instance  of  incite- 
ment, aid,  or  protection,  which  in  the  case  of 
felony  will  render  a  man  an  accessory  before  or 
after  the  fact,  in  the  case  of  high  treason, 
whether  it  be  treaaon  at  common  law  or  by  stat- 
ute, will  make  him  a  principal  in  treason.  The 
cases  of  incitement  and  aia  are  cases  put  as 
examples  of  a  man's  becoming  a  principal  in 
treason,  not  because  he  was  legally  present,  but 
by  force  of  that  maxim  in  the  common  law, 
that  whatever  will  render  a  man  an  accessory 
to  common  law  will  render  him  a  principal  in 
treason.  In  other  passages  the  words  "com- 
mand" or  "procure"  are  uaed  to  indicate  the 
same  state  of  things,  that  is,  a  treasonable  as- 
semblage produced  by  a  man  who  is  not  him- 
self in  that  assemblage. 

In  point  of  law,  then,  the  man  who  incites, 
492*]  aids,  or  procures  a  treasonable  *act,  is 
not,  merely  in  conseouence  of  that  incitement., 
aid  or  procurement,  legally  present  when  that 
act  is  committed. 

If  it  does  not  result  from  the  nature  of  the 
crime,  that  all  who  are  concerned  in  it  are  le- 
gally present  at  every  overt  act,  then  each  case 
depends  upon  its  own  circumstances,  and  to 
judge  how  far  the  circumstances  of  any  case 
can  make  him  legally  present  who  is  in  fact  ab- 
sent, the  doctrine  of  constructive  presence  must 
be  examined. 

Hale,  in  his  1st  vol.  p.  615,  says:  "Regularly 
no  man  can  be  a  principal  in  felony  unless  he 
be  present.'"  In  the  same  page  he  says:  "An 
accessory  before,  is  he  that  being  absent  at  the 
time  of  the  felony  committed,  doth  yet  procure, 
oounsel,  or  'command  another  to  commit  a*  fel- 
ony." The  books  are  full  of  passages  which 
state  this  to  be  the  law.  Foster,  in  showing 
what  acts  of  concurrence  will  make  a  man  a 
principal,  says,  "He  must  be  present  at  the 
perpetration,  otherwise  he  can  be  no  more  than 
an  accessory  before  the  fact." 

These  strong  distinctions  would  be  idle,  at 
any  rate  they  would  be  inapplicable  to  treason, 
if  they  were  to  be  entirely  lost  in  the  doctrine 
of  constructive  presence. 

Foster  aads,  p.  349 :  "When  the  law  requireth 
the  presence  of  the  accomplice  at  the  perpetra- 
tion of  the  fact  in  order  to  render  him  a  prin- 
cipal, it  doth  not  require  a  strict  actual  imme- 
diate presence,  such  a  presence  as  would  make 
him  an  eye  or  ear  witness  of  what  passeth." 
The  terms  used  by  Foster  are  such  as  would  be 
employed  by  a  man  intending  to  show  the  ne- 
cessity that  the  absent  person  should  be  near 
at  hand,  although,  from  the  nature  of  the  thing, 
no  precise  distance  could  be  marked  out.  An 
inspection  of  the  cases  from  which  Foster  drew 
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this  general  principle  will  serve  to  illustrate  it. 
( See  Hale,  439. )  In  all  these  cases,  put  by  Hale, 
the  whole  party  set  out  together  to  commit  the 
very  fact  cnarged  in  the  indictment,  or  to  com- 
mit some  other  unlawful  act,  in  which  they  are 
all  to  be  personally  concerned  at  the  same  time 
and  place,  and  are,  at  the  very  time  when  the 
criminal  fact  is  committed,  near  enough  to  give 
actual  personal  aid  and  assistance  to  the  man 
who  perpetrated  it.  Hale,  in  p.  449,  giving  the 
reason  for  the  decision  in  the  case  of  the  Lord 
DacreSf  says:  "They  all  came  with  an  intent  to 
steal  the  deer,  and,  consequently,  the  law  sup- 
poses that  they  came  all  with  the  intent  to  op- 
pose all  that  should  hinder  them  in  that  de- 
sign." The  original  case  says  this  was  their 
resolution.  This  opposition  would  be  a  personal 
opposition.  This  case,  even  as  stated  by  Hale, 
would  clearly  not  comprehend  any  man  who  en- 
tered into  the  combination,  but  who,  instead  of 
going  to  the  park  where  the  murder  was  com- 
mitted, should  not  set  out  with  the  others, 
should  go  to  a  different  park;  or  should  even 
lose  his  Way.     (See  Hale,  534.) 

In  both  the  cases  here  stated,  the  persons 
actually  set  out  together,  and  were  near  enough 
to  assist  in  the  commission  of  the  fact.  That 
in  the  case  of  Pudsy  the  felony  was,  as  stated 
by  Hale,  a  different  felony  from  that  originally 
intended,  is  unimportant  in  regard  to  the  par- 
ticular principle  now  under  consideration,  so 
far  as  respected  distance;  as  respected  capacity 
to  assist  in  case  of  resistance,  it  is  the  same  as 
if  the  *robbery  had  been  that  which  [*493 
was  originally  designed.  The  case  in  the  original 
report  shows  that  the  felony  committed  was  in 
fact  in  pursuance  of  that  originally  designed. 
Foster,  350,  plainly  supposes  the  same  particu- 
lar design,  not  a  general  design  composed  of 
many  particular  distinct  facts.  He  supposes 
them  to  be  co-operating  with  respect  to  that 
particular  design.  This  may  be  illustrated  by  a 
case  which  is  perhaps  common.  Suppose  a  band 
of  robbers  confederated  for  the  general  purpose 
of  robbing.  They  set  out  together,  or  in  par- 
ties, to  rob  a  particular  individual,  and  each 
performs  the  part  assigned  to  him.  Some  ride 
up  to  the  individual  and  demand  his  purse, 
others  watch  out  of  sight  to  intercept  those  who 
might  be  coming  to  assist  the  man  on  whom  the 
robbery  is  to  be  committed.  If  murder  or  rob- 
bery actually  take  place,  all  are  principals,  and 
all,  in  construction  of  law,  are  present.  But 
suppose  they  set  out  at  the  same  time,  or  at 
different  times,  by  different  roads,  to  attack  and 
rob  different  individuals  or  different  compa- 
nies; to  commit  distinct  acts  of  robbery.  It 
has  never  been  contended  that  those  who  com- 
mitted one  act  of  robbery,  or  who  failed  alto- 
gether, were  constructively  present  at  the  act  of 
those  who  were  associated  with  them  in  the 
common  object  of  robbery,  who  were  to  share 
the  plunder,  but  who  did  not  assist  at  the  par- 
ticular fact.  They  do  indeed  belong  to  the  gen- 
eral party,  but  they  are  not  of  the  particular 
party  which  committed  this  fact.  Foster  con- 
cludes this  subject  by  observing,  that  "in  or- 
der to  render  a  person  an  accomplice  and  a  prin- 
cipal in  felony,  he  must  be  aiding  and  abetting 
at  the  fact,  or  ready  to  afford  assistance  if 
necessary."  That  is,  at  the  particular  fact 
which  is  charged,  he  must  be  ready  to  render 
assistance  to  those  who  are  committing  that 
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particular  fact;  he  most,  as  is  stated  by  Haw- 
kins, be  ready  to  give  immediate  and  direct 
assistance. 

All  the  cases  to  be  found  in  the  books  go  to 
the  same  point.  Let  them  be  applied  to  that 
under  consideration. 

The  whole  treason  laid  in  this  indictment  is 
the  levying  of  war  in  Blennerhassett's  island, 
and  the  whole  question  to  which  the  inquiry  of 
the  court  is  now  directed  is,  whether  the  pris- 
oner was  legally  present  at  that  fact. 

I  say  this  is  the  whole  question,  because  the 
prisoner  can  only  be  convicted  on  the  overt  act 
laid  in  the  indictment.  With  respect  to  this 
prosecution,  it  is  as  if  no  other  overt  act  exist- 
ed. If  other  overt  acts  can  be  inquired  into,  it 
is  for  the  sole  purpose  of  proving  the  particular 
fact  charged;  it  is  as  evidence  of  the  crime 
consisting  of  this  particular  fact,  not  as  estab- 
lishing the  general  crime  by  a  distinct  fact. 

The  counsel  for  the  prosecution  have  charged 
those  engaged  in  the  defense  with  considering 
the  overt  act  as  the  treason,  whereas  it  ought  to 
be  considered  solely  as  the  evidence  of  the  trea- 
son; but  the  counsel  for  the  prosecution  seem 
themselves  not  to  have  sufficiently  adverted  to 
this  clear  principle,  that  though  the  overt  act 
may  not  be  itself  the  treason,  it  is  the  sole  act 
of  that  treason  which  can  produce  conviction. 
It  is  the  sole  point  in  issue  between  the  parties. 
494*]  And  tne  only  division  *of  that  point,  if 
the  expression  be  allowed,  which  the  court  is 
now  examining,  is  the  constructive  presence  of 
the  prisoner  at  the  fact  charged. 

To  return,  then,  to  the  application  of  the 
cases. 

Had  the  prisoner  set  out  with  the  party  from 
Beaver  f or  Blennerhassett's  island,  or,  perhaps, 
had  he  set  out  for  that  place,  though  not  from 
Beaver,  and  had  arrived  in  the  island,  he  would 
have  been  present  at  the  fact;  had  he  not  ar- 
rived in  the  island,  but  had  taken  a  position 
near  enough  to  co-operate  with  those  on  the  is- 
land, to  assist  them  in  any  act  of  hostility,  or  to 
aid  them  if  attacked,  the  question  whether  he 
was  constructively  present  would  be  a  question 
compounded  of  law  and  fact,  which  would  be  de- 
cided by  the  jury,  with  the  aid  of  the  court,  so 
far  as  respected  the  law.  In  this  case  the  ac- 
cused would  have  been  of  the  particular  party 
assembled  on  the  island,  and  would  have  been 
associated  with  them  in  the  oarticular  act  of 
levying  war  said  to  have  been  committed  on  the 
island. 

But  if  he  was  not  with  the  pari^  at  any  time 
before  they  reached  the  island;  if  he  did  not 
join  them  there,  or  intend  to  join  them  there; 
if  his  personal  co-operation  in  the  general  plan 
was  to  be  afforded  elsewhere,  at  a  great  distance, 
in  a  different  state;  if  the  overt  acts  of  treason 
to  be  performed  by  him  were  to  be  distinct  overt 
acts,  then  he  was  not  of  the  particular  party 
assembled  at  Blennerhassett's  island,  and  was 
not  constructively  present,  aiding  and  assisting 
in  the  particular  act  which  was  there  commit- 
ted. 

The  testimony  on  this  point,  so  far  as  it  has 
been  delivered,  is  not  equivocal.  There  is  not 
only  no  evidence  that  the  accused  was  of  the 
particular  party  which  assembled  on  Blenner- 
hassett's  island,  but  the  whole  evidence  shows 
he  was  not  of  that  party. 

In  felony,  then,  admitting  the  crime  to  have 
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been  completed  on  the  island,  aad  to  bare  been 
advised,  procured,  or  commanded  fay  the  ae> 
cused,  he  would  have  been  inccmtestably  an  ac- 
cessory, and  not  a  principal. 

But  in  treason,  it  is  said,  the  law  ia  other- 
wise, because  the  theatre  of  action  is  more  ex- 
tensive. 

This  reasoning  applies  in  England  as  strong- 
ly as  in  the  United  States.  While  in  '15  and 
'45  the  family  of  Stuart  sought  to  regain  tiie 
crown  they  had  forfeited,  the  struggle  was  for 
the  whole  kingdom;  yet  no  man  was  ever  con- 
sidered as  legally  present  at  one  place,  when  ac- 
tually at  another;  or  as  aiding  m  one  transac- 
tion, while  actually  employed  in  anoth^". 

With  the  perfect  knowledge  that  the  whole 
nation  may  be  the  theatre  of  action,  the  ^sg- 
lish  books  unite  in  oeclaring,  that  he  who  coun- 
sels, procures,  or  aids  treason,  is  guilty  aeoes- 
sorily,  and  solely  in  virtue  of  the  common  law 
principle,  that  what  will  majce  a  man  an  acces- 
sory in  felony  makes  him  a  principal  in  treason. 
So  far  from  considering  a  man  as  constructive- 
ly present  at  every  overt  act  of  the  general  trea- 
son in  which  he  may  have  been  concerned,  the 
whole  doctrine  of  the  books  limits  the  proof 
against  him  to  those  particular  overt  acts  ci 
levying  war  with  which  he  is  charged. 

•What  would  be  the  effect  of  a  differ-  [*496 
ent  doctrine  r  Clearly  that  which  has  been 
stated.  If  a  person  levying  war  in  Kentudcy 
may  be  said  to  be  constructively  present  and  as- 
sembled with  a  party  carrying  on  war  in  Vir- 
ginia, at  a  great  distance  from  him,  then  he  is 
present  at  every  overt  act  performed  anywhere: 
he  may  be  tried  in  any  state  on  the  continent, 
where  any  overt  act  has  been  committed;  he 
may  be  proved  to  be  guilly  of  an  overt  act  laid 
in  the  indictment  in  which  he  had  no  personal 
participation,  by  provix^  that  he  advised  it»  or 
that  he  committed  other  acts. 

This  is,  perhaps,  too  extravagant  to  be  in 
terms  maintained.  Certainly  it  cannot  be  sup- 
ported by  the  doctrines  of  the  English  law. 

The  opinion  of  Judge  Paterson,  in  MitchelFa 
Cdse,  has  been  cited  on  thiS  point.    2  Dall.  348. 

The  indictment  is  not  specially  stated;  but 
from  the  case  as  reported,  it  must  have  been 
either  general  for  levying  war  in  the  county  of 
Alleghany,  and  the  overt  act  laid,  must  have 
been  the  assemblage  of  men  and  levying  of  war 
in  that  county;  or  it  must  have  given  a  particu- 
lar detail  of  the  treasonable  transactions  in  that 
county.  The  first  supposition  is  the  most  prob- 
able ;  but  let  the  indictment  be  in  the  one  form 
or  the  other,  and  the  result  in  the  same.  The 
facts  of  the  case  are,  that  a  large  body  of  men, 
of  whom  Mitchell  was  one,  assembled  at  Brad- 
dock's  field,  in  the  county  of  Alleghany,  for 
the  purpose  of  committing  acts  of  violence  at 
Pittsburgh.  That  there  was  also  an  assemblage 
at  a  different  time  at  Couches  fort,  at  which  the 
prisoner  also  attended.  The  general  and  avowed 
object  of  that  meeting  was  to  concert  measures 
for  resisting  the  execution  of  a  public  law.  At 
Couches  fort  the  resolution  was  taken  to  attach 
the  house  of  the  inspector  and  the  body  there 
assembled  marched  to  that  house  and  attacked 
it.  It  was  proved  by  the  competent  number  of 
witnesses  that  he  was  at  Couches  fort  armed; 
that  he  offered  to  reconnoitre  the  house  to  be 
attacked;  that  he  marched  with  the  insurgents 
towards  the  house ;  that  he  was  with  tiiem  after 
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tlie  Mtion,  ilttendinff  the  hodj  of  ond  of  his 
comrades  who  was  killed  in  it;  one  witness 
swore  positively  that  he  was  present  at  the 
burning  of  the  house,  and  a  second  witness 
said  that  "it  ran  in  his  head  that  he  had  seen 
him  there."  That  a  doubt  should  exist  in  such 
a  case  as  this,  is  strong  evidence  of  the  necessity 
that  the  overt  act  should  be  unequivocally 
proved  by  two  witnesses. 

But  what  was  the  opinion  of  the  judge  in 
this  casef  Couches  fort  and  Neville's  house 
being  in  the  same  county,  the  assemblage  hav- 
ing been  at  Couches  fort,  and  the  resolution  to 
attack  the  house  having  been  there  taken,  the 
body  having  for  the  avowed  purpose  moved  in 
execution  of  that  resolution  towards  the  house 
to  be  attacked,  he  inclined  to  think  that  the  act 
of  marching  was  in  itself  levying  war.  If  it 
was,  then  the  overt  act  laid  in  the  indictment 
was  consummated  by  the  assemblage  at 
Couches,  and  the  marching  from  thence,  and 
Mitchell  was  proved  to  be  guilty  by  more  than 
two  positive  witnesses.  But  without  deciding 
this  to  be  the  law,  he  proceeded  to  consider 
496*]  the  meeting  *at  Couches,  the  immediate 
marching  to  Neville's  house,  and  the  attack  and 
burning  of  the  house,  as  one  transaction.  Mitch- 
ell was  proved  by  more  than  two  positive  wit- 
nesses to  have  been  in  that  transaction,  to  have 
taken  an  active  part  in  it,  and  the  judge  de- 
clared it  to  be  unnecessary  that  all  should  have 
seen  him  at  the  same  time  and  place. 

But  suppose  not  a  single  witness  had  proved 
Mitchell  to  have  been  at  Couches,  or  on  the 
march,  or  at  Neville's.  Suppose  he  had  been 
at  the  time  notoriously  absent  in  a  different 
state.  Can  it  be  believed  by  any  person  who 
observes  the  caution  with  which  Judge  Pater- 
son  required  the  constitutional  proof  of  two 
witnesses  to  the  same  overt  act,  tnat  he  would 
have  said  Mitchell  was  constructively  present, 
and  might,  on  that  straining  of  a  legal  fiction, 
be  found  guilty  of  treason?  Had  he  delivered 
such  an  opinion,  what  would  have  been  the 
language  of  this  country  respecting  it?  Had  he 
given  this  opinion,  it  would  have  required  all 
the  correctness  of  his  life  to  strike  his  name 
from  that  bloody  list  in  which  the  name  of  Jef- 
feries  is  enrolled. 

But  to  estimate  the  opinion  in  MitchelVa 
Carte,  l^t  its  circumstances  be  transferred  to 
Burr's  Case,  Suppose  the  body  of  men  assem- 
bled in  Blennerhassett's  island  had  previously 
met  at  some  other  place  in  the  same  county, 
and  that  Burr  had  been  proved  to  be  with  them 
by  four  witnesses ;  that  the  resolution  to  march 
to  BJennerhassett's  island  for  a  treasonable 
purpose  had  been  there  taken ;  that  he  had  been 
seen  on  the  mardi  with  them;  that  one  wit- 
ness had  seen  him  on  the  island;  that  another 
thought  he  had  seen  him  there;  that  he  had 
been  seen  with  the  party  directly  after  leaving 
the  island ;  that  this  indictment  had  charged  the 
levying  of  war  in  Wood  county  generally;  the 
cases  would  then  have  been  perfectly  parallel, 
and  the  decisions  would  have  been  the  same. 

In  conformity  with  principle  and  with  author- 
ity, then,  the  prisoner  at  the  bar  was  neither  le- 
gally nor  actually  present  at  Blennerhassett's 
island;  and  the  court  is  strongly  inclined  to 
the  opinion,  that,  without  proving  an  actual  or 
legal  presence  by  two  witnesses,  the  overt  act 
laid  in  this  indictment  cannot  be  proved. 
Cranch  4. 


But  this  opinion  is  controverted  on  two 
grounds. 

The  first  is,  that  the  indictment  does  not 
charge  the  prisoner  to  have  been  present. 

The  second,  that  although  he  was  absent, 
yet,  if  he  caused  the-  assemblage,  he  may  be 
indicted  as  being  present,  and  convicted  on  evi- 
dence that  he  caused  the  treasonable  act. 

The  first  position  is  to  be  decided  by  the 
indictment  itself.  The  court  understands  the 
allegation  differently  from  the  attorney  for  the 
United  States.  The  court  understands  it  to  be 
directly  charged,  that  the  prisoner  did  assemble 
with  the  multitude,  and  did  march  with  them. 
Nothing  will  more  clearly  test  this  construction 
than  putting  the  case  into  a  shape  which  it  may 
possibly  take.  Suppose  the  law  to  be  that  the 
indictment  would  be  defective  imless  it  alleged 
the  presence  of  the  *person  indicted  at  [*497 
the  act  of  treason.  If  upon  a  special  verdict 
facts  should  be  found  which  amounted  to  a  levy- 
ing of  war  by  the  accused,  and  his  counsel 
should  insist  that  he  could  not  be  condemned  be- 
cause the  indictment  was  defective  in  not  charg- 
ing that  he  was  himself  one  of  the  assemblage 
which  constituted  the  treason,  or  because  it 
alleged  the  procurement  defectively,  would  the 
attorney  admit  this  construction  of  his  indict- 
ment to  be  correct?  I  am  persuaded  that  he 
would  not,  and  that  he  ought  not  to  make  such 
a  concession.  If,  after  a  verdict,  the  indict- 
ment ought  to  be  construed  to  allege  that  the 
prisoner  was  one  of  the  assemblage  at  Blenner- 
nassett's  island,  it  ought  to  be  so  construed 
now.  But  this  is  unimportant,  for  if  the  in- 
dictment alleges  that  the  prisoner  procured  the 
assemblage,  that  procurement  becomes  part  of 
the  overt  act,  ana  must  be  proved  as  will  be 
shown  hereafter. 

The  second  position  is  founded  on  1  Hale, 
214,  288,  and  1  East,  127. 

While  I  declare  that  this  doctrine  contradicts 
every  idea  I  had  ever  entertained  on  the  sub- 
ject of  indictments,  since  it  admits  that  one 
case  may  be  stated,  and  a  very  different  case 
may  be  proved,  I  will  acknowledge  that  it  is 
countenanced  by  the  authorities  adduced  in  its 
support.  To  counsel  or  advise  a  treasonable 
assembla^,  and  to  be  one  of  that  assemblage, 
are  certainlv  distinct  acts,  and,  therefore,  ought 
not  to  be  charged  as  the  same  act.  The  great 
objection  to  this  mode  of  proceeding  is,  that  the 
proof  essentially  varies  from  the  charge  in  the 
character  and  essence  of  the  offense,  and  in  the 
testimony  by  which  the  accused  is  to  defend 
himself.  These  dicta  of  Lord  Hale,  therefore, 
taken  in  the  extent  in  which  they  are  under- 
stood by  the  counsel  for  the  United  States, 
seem  to  be  repugnant  to  the  declarations  we 
find  everywhere,  that  an  overt  act  must  be  laid, 
and  must  be  proved.  No  case  is  cited  by  Hale 
in  support  of  them,  and  I  am  strongly  inclined 
to  ^he  opinion  that>  had  the  public  received  his 
corrected,  instead  of  his  original  manuscript, 
they  would,  if  not  expunged,  have  been  re- 
strained in  their  application  to  cases  of  a  par- 
ticular description.  Laid  down  generally,  and 
applied  to  all  cases  of  treason,  they  are  repug- 
nant to  the  principles  for  which  Hale  contends, 
for  which  all  the  elementary  writers  contend, 
and  from  which  courts  have  in  no  case,  either 
directly  reported,  or  referred  to  In  the  books, 
ever  departed.     These  principles  are,  that  the 
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indictment  must  give  notice  of  the  offense;  that 
the  accused  is  only  bound  to  answer  the  particu- 
lar charge  which  the  indictment  contains,  and 
that  the  overt  act  laid  is  that  particular  charge. 
Under  such  circumstances,  it  is  only  doing  jus- 
tice to  Hale  to  examine*  his  dicta,  and  if  they 
will  admit  of  being  understood  in  a  limited 
sense,  not  repugnant  to  his  own  doctrines,  nor 
to  the  general  principles  of  law,  to  understand 
them  in  that  sense. 

"If  many  conspire  to  counterfeit,  or  counsel 
or  abet  it,  and  one  of  them  doth  the  fact  upon 
that  counselling  or  conspiracy,  it  is  treason  in 
all,  and  they  may  be  an  indicted  for  counter- 
feiting generally  within  the  statute,  for  in  such 
case,  m  treason,  all  are  principals." 

This  is  laid  down  as  applicable  singly  to  the 
treason  of  counterfeiting  the  coin,  and  is  not 
applied  by  Hale  to  other  treasons.  Had 
498*]  *he  designed  to  apply  the  principle  uni- 
versally, he  would  have  stated  it  as  a  general 
proposition;  he  would  have  laid  it  down  in 
treating  on  other  branches  of  the  statute,  as 
well  as  in  the  chapter  respecting  the  coin;  he 
would  have  laid  it  down  when  treating  on  in- 
dictments generally.  But  he  has  done  neither. 
Every  sentiment  bearing  in  any  manner  on  this 
point,  which  is  to  be  found  in  Lord  Hale,  while 
on  the  doctrine  of  levying  war,  or  on  the  gen- 
eral doctrine  of  indictments,  militates  against 
the  opinion  that  he  considered  the  proposition 
as  more  extensive  than  he  has  declared  it  to 
be.  No  court  could  be  'justified  in  extending 
the  dictum  of  a  judge  beyond  its  terms,  to  cases 
in  which  he  has  expressly  treated,  to  which  he 
has  not  himself  applied  it,  and  on  which  he  as 
well  as  others  has  delivered  opinions  which 
that  dictum  would  overrule.  This  would  be  the 
less  justifiable  if  there  should  be  a  clear  legal 
distinction  indicated  by  the  very  terms  in  which 
the  judge  has  expressed  himself  between  the 
particular  case  to  which  alone  he  has  applied 
the  dictum,  and  other  cases  to  which  the  court 
is  required  to  extend  it. 

There  is  this  clear  legal  distinction.  "They 
may,"  says  Judge  Hale,  "be  indicted  for  coun- 
terfeiting generally."  But  if  many  conspire  to 
levy  war,  and  some  actually  levy  it,  they  may 
not  be  indicted  for  levying  war  generally.  The 
books  concur  in  declaring  that  they  cannot  be 
so  indicted.  A  special  overt  act  of  levying  war 
must  be  laid.  This  distinction  between  coun- 
terfeiting the  coins,  and  that  class  of  treasons 
among  which  levying  war  is  placed,  is  taken  in 
the  statute  of  Edw.  III.  That  statute  requires 
an  overt  act  of  levying  war  to  be  laid  in  the  in- 
dictment, and  does  not  require  an  overt  act  of 
counterfeiting  the  coin  to  be  laid.  If  in  a  par- 
ticular case  where  a  general  indictment  is  suflS- 
cient,  it  be  stated  that  the  crime  may  be  charged 
generally  according  to  the  legal  effect  of  the 
act,  it  does  not  follow,  that  in  other  cases  where 
a  general  indictment  would  be  insufficient, 
where  an  overt  act  must  be  laid,  that  this  overt 
net  need  not  be  laid  according  to  the  real  fact. 
Hale,  then,  is  to  be  reconciled  with  himself, 
and  with  the  general  principles  of  law,  only  by 
permitting  the  limits  which  he  has  himself  giv- 
en to  his  own  dictum,  to  remain  where  he  has 
placed  them. 

In  p.  238,  Hale  is  speaking  generally  of  the 
receiver  of  a  trnitor,  and  is  stating  in  what 
such  receiver  partakes  of  an  accessory.  1st.  BJs 
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indictment  must  be  special  of  the  receipt,  and 
not  generally  that  he  did  the  thing,  which  may 
be  otherwise  in  case  of  one  that  is  procurer, 
counsellor  or  consenter." 

The  words  "may  be  otherwise,"  do  not  dear- 
ly convey  the  idea  that  it  is  universally  other- 
wise. In  all  cases  of  a  receiver  the  indictment 
must  be  special  on  the  receipt,  and  not  generaL 
The  words  it  "may  be  otherwise  in  case  of  a 
procurer,"  &c.,  signify  that  it  may  be  otherwise 
in  all  treasons,  or  that  it  may  be  otherwise  in 
some  treasons.  If  it  may  be  otherwise  in  some 
treasons  without  contraoicting  the  doctrines  of 
Hale  himself,  as  well  as  of  other  writers,  bat 
cannot  be  otherwise  in  all  treasons  without 
such  contradiction,  the  fair  construction  is,  that 
Hale  used  these  words  in  their  restricted  sense; 
that  he  used  them  in  reference  to  treasons,  in 
which  a  general  indictment  would  lie,  not  to 
*  treasons  where  a  general  indictment  [*499 
would  not  lie,  but  an  overt  act  of  the  treascm 
must  be  charged.  The  two  nassages  of  Hale  thus 
construed,  may,  perhaps,  be  law,  and  may  leave 
him  consistent  with  himself.  It  appears  to  the 
court  to  be  the  fair  way  of  construing  them. 

These  observations  relative  to  the  passages 
quoted  from  Hale,  apply  to  that  quoted  from 
East,  who  obviously  copies  from  Hale,  and  r»- 
lies  upon  his  authority. 

Upon  this  point  Keeling,  26,  and  1  Hale,  626, 
have  also  been  relied  upon.  It  is  stated  in  both* 
that  if  a  man  be  indicted  as  a  principal  and  ac- 
quitted, he  cannot  afterwards  be  indicted  as 
accessory  before  the  fact.  Whence  it  is  inferred^ 
not  without  reason,  that  evidence  of  accessorial 
guilt  may  be  received  on  such  an  indictments 
Yet  no  case  is  found  in  which  the  question  has 
been  made  and  decided.  The  objection  has 
never  been  taken  at  a  trial  and  overruled,  nor 
do  the  books  say  it  would  be  overruled.  Were 
such  a  case  produced,  its  application  would  be 
questionable.  Keeling  says,  an  accessory  be^ 
fore  the  fact  is  quodam  modo,  in  some  manner 
guilty  of  the  fact.  The  law  may  not  require 
that  the  manner  should  be  stated,  for  in  felony 
it  does  not  require  that  an  overt  act  should  be 
laid.  The  indictment,  therefore,  may  be  gener- 
al. But  an  overt  act  of  levying  war  must  be 
laid.  These  cases,  then,  prove  in  their  utmost 
extent,  no  more  than  the  cases  previously  cited 
from  Hale  and  East.  This  distinction  between 
indictments  which  may  state  the  fact  general- 
ly, and  those  which  must  lay  it  specially,  bear 
some  analogy  to  a  general  and  a  special  action 
on  the  case.  In  a  general  action,  the  declaration 
may  lay  the  assumpsit  according  to  the  legal 
effect  of  the  transaction,  but  in  a  special  action 
on  the  case,  the  declaration  must  state  the  ma- 
terial circumstances  truly,  and  they  must  be 
proved  as  stated.  This  distinction  also  derives 
some  aid  from  a  passage  in  Hale,  625,  immedi- 
ately preceding  that  which  has  been  cited  at  the 
bar.  He  says,  "If  A.  be  indicted  as  principal, 
and  B.  as  accessory  before  or  after,  and  both  be 
acquitted,  yet  B.  may  be  indicted  as  princi- 
pal, and  the  former  acquittal  as  accessory  is  no 
bar. 

The  crimes,  then,  are  not  the  same,  and  may 
not  indifferently  be  tried  under  the  same  indict- 
ment. But  why  is  it  that  an  acquittal  as  prin- 
cipal may  be  pleaded  in  bar  to  an  indictment  as 
accessory,  while  an  acquittal  as  accessory  may 
not  be  pleaded  in  bar  to  an  indictment  as  prin- 
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ttpal !  If  it  be  answered  that  the  aooessoria)  ^ 
crime  may  be  givpn  in  evidence  on  an  indict- 
ment as  principal,  but  that  the  principal  crime 
may  not  oe  given  in  evidence  on  an  indictment 
as  accessory,  the  question  recurs,  on  what  legal 
l^und  does  this  distinction  stand?  I  can 
imagine  only  this.  An  accessory  being  quodam 
modo  a  principal,  in  indictments  where  the  law 
does  not  require  the  manner  to  be  stated,  which 
need  not  be  special,  evidence  of  accessorial 
guilt,  if  the  punishment  be  the  same,  may  pos- 
sibly be  received;  but  every  indictment  as  an 
accessory  must  be  special.  The  very  allegation 
that  he  is  an  accessory  must  be  a  special  alle- 
gation, and  must  show  how  he  became  an  ac- 
cessory. The  charges  of  this  special  indictment, 
therefore,  must  be  proved  as  laid,  and  no  evi- 
dence which  proves  the  crime  in  a  form  sub- 
500*]  *stantially  different  can  be  received.  If 
this  be  the  legal  reason  for  the  distinction,  it 
supports  the  exposition  of  these  dicta  which 
have  been  given.  If  it  be  not  the  legal  reason,  I 
can  conceive  no  other. 

But  suppose  the  law  to  be  as  is  contended  by 
the  counsd  for  the  United  States.  Suppose  an 
indictment,  charging  an  individual  with  per- 
sonally assembling  among  others,  and  thus  levy- 
ing war,  may  be  satisfied  with  the  proof  that 
he  caused  the  assemblage.  What  effed^  will  this 
law  have  upon  this  case? 

The  guilt  of  the  accused,  if  there  be  any 
guilt,  does  not  consist  in  the  assemblage,  for  he 
was  not  a  member  of  it.  The  simple  fact  of 
assemblage  no  more  affects  one  absent  man  than 
another.  His  guilt,  then,  consists  in  procuring 
the  assemblage,  and  upon  this  fact  depends  his 
criminality.  The  proof  relative  to  the  character 
of  an  assemblage  must  be  the  same  whether  a 
man  be  present  or  absent.  In  the  general,  to 
charge  any  individual  with  the  guilt  of  an 
assemblage,  the  fact  of  his  presence  must  be 
proved  It  constitutes  an  essential  part  of  the 
overt  act.  If.,  then,  the  procurement  be  sub- 
stituted in  the  place  of  presence,  does  it  not 
also  constitute  an  essential  part  of  the  overt 
act?  Must  it  not  also  be  proved?  Must  it  not  be 
proved  in  the  same  manner  that  presence  must 
be  proved?  If  in  one  case  the  presence  of  the 
individual  makes  the  guilt  of  the  assemblage  his 
guilt,  and  in  the  other  case  the  procurement  by 
the  individual  makes  the  guilt  of  the  assemblage 
his  guilt,  then  presence  and  procurement  are 
equally  component  parts  of  the  overt  act,  and 
equally  require  two  witnesses. 

Collateral  points  may,  say  the  books,  be 
proved  according  to  the  course  of  the  common 
law;  but  is  this  a  collateral  point?  Is  the  fact, 
without  which  the  accused  does  not  participate 
in  the  guilt  of  the  assemblage,  if  it  was  guilty, 
a  collateral  point?  This  cannot  be.  The  pres- 
ence of  the  party,  where  presence  is  necessary, 
being  a  part  of  the  overt  act,  must  be  positively 
proved  by  two  witnesses.  No  presumptive  evi- 
dence, no  facts  from  which  presence  may  be 
conjectured  or  inferred,  will  satisfy  the  consti- 
tution and  the  law.  If  procurement  take  the 
place  of  presence,  and  become  part  of  the  overt 
just,  then  no  presumptive  evidence,  no  facts  from 
which  the  procurement  may  be  conjectured  or 
inferred,  can  satisfy  the  constitution  and  the 
law.  The  mind  is  not  to  be  led  to  the  conclu- 
sion that  the  individual  was  present,  by  a  train 
of  conjectures  or  inferenoeB,  or  of  reasoning; 
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the  fact  must  be  proved  by  two  witnesses. 
Neither  where  procurement  supplies  the  want 
of  presence,  is  the  mind  to  be  conducted  to 
the  conclusion  that  the  accused  procured  the 
assembly,  by  a  train  of  conjectures  or  infer- 
ences, or  of  reasoning;  the  fact  itself  must  be 
proved  by  two  witnesses,  and  must  have  been 
committed  within  the  district. 

If  it  be  said  that  the  advising  or  procurement 
of  treason  is  a  secret  transaction  which  can 
scarcely  ever  be  proved  in  the  manner  required 
by  this  opinion;  the  answer  which  will  readily 
suggest  itself  is,  that  the  difficulty  of  proving 
a  fact  will  not  justify  conviction  without  proof. 
Certainly  it  will  not  justify  conviction  without 
a  direct  and  positive  witness  in  a  case  where 
the  constitution  requires  two.  The  more  cor- 
rect 'inference  from  this  circumstance  [*501 
would  seem  to  be,  that  the  advising  of  the  fact 
is  not  within  the  constitutional  definition  of  the 
crime.  To  advise  or  procure  a  treason  is  in  the 
nature  of  conspiring  or  plotting  treason,  which 
is  not  treason  in  itself. 

If,  then,  the  doctrines  of  Keeling,  Hale  and 
East  are  to  be  understood  in  the  sense  in  which 
they  are  pressed  by  the  counsel  for  the  prosecu- 
tion, and  are  applicable  in  the  United  States, 
the  fact  that  the  accused  procured  the  assem- 
blage on  Blennerhassett's  island  must  be  proved, 
not  circumstantiallv,  but  positively  by  two  wit- 
nesses, to  charge  him  with  that  assemblage. 
But  there  are  still  other  most  important  consid- 
erations, which  must  be  well  weighed  before 
this  doctrine  can  be  applied  to  the  United  States. 

The  eighth  amendment 'to  the  constitution 
has  been  pressed  with  great  force,  and  it  is  im- 
possible not  to  feel  its  application  to  this  point. 
The  accused  cannot  be  truly  said  to  be  "in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion," imless  the  indictment  shall  give  him  that 
notice  which  may  reasonably  suggest  to  him 
the  point  on  which  the  accusation  turns,  so 
that  he  may  know  the  course  to  be  pursued  in 
his  defoise. 

It  is  also  well  worthy  of  consideration,  that 
this  doctrine,  so  far  as  it  respects  treason,  is 
entirely  supported  by  the  operation  of  the  com- 
mon law,  which  is  said  to  convert  the  accessory 
before  the  fact  into  the  principal,  and  to  make 
the  act  of  the  principal  his  act.  The  accessory 
before  the  fact  is  not  said  to  have  levied  war. 
He  is  not  said  to  be  guilty  under  the  statute. 
But  the  common  law  attaches  to  him  the  guilt 
of  that  fact  which  he  has  advised  or  procured, 
and,  as  contended,  makes  it  his  act.  This  is 
the  operation  of  the  common  law,  not  the 
operation  of  the  statute.  It  is  an  operation, 
then,  which  can  only  be  performed  where  the 
common  law  exists  to  perform  it.  It  is  the 
creature  of  the  common  law,  and  the  creature 
presupposes  its  creator.  To  decide,  then,  that 
this  doctrine  is  applicable  to  the  United  States, 
would  seem  to  imply  the  decision  that  the 
United  States,  as  a  nation,  have  a  common  law 
which  creates  and  defines  the  punishment  of 
crimes  accessorial  in  their  nature.  It  would 
imply  the  further  decisions  that  these  acoes- 
soritd  crimes  are  not,  in  the  case  of  treason, 
excluded  by  the  definition  of  treason,  given  in 
the  constitution.  I  will  not  pretend  that  I  have 
not  individually  an  opinion  on  these  points,  but 
it  is  one  which  I  should  give  only  in  a  case 
absolutely  requiring  it»  unless  I  could  confei 
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respeetixig  it  with  the  judges  of  the  Supreme 
Court 

I  have  said  that  this  doctrine  eannot  apply 
to  the  United  States,  without  implying  those 
decisions  respecting  the  common  taw  which  I 
have  stated,  because,  should  it  be  torue,  as  is 
contended,  that  the  constitutional  definition  of 
treason  comprehends  him  who  advises  or  pro- 
cures an  assemblage  that  levies  war,  it  would 
not  follow  that  such  adviser  or  procurer  might 
be  charged  as  having  been  present  at  the  as- 
semblage. If  the  adviser  or  procurer,  is  within 
the  definition  of  levying  war,  and,  independent 
of  the  agency  of  the  common  law,  does  actually 
levy  war,  then  the  advisement  or  procurement 
502*]  is  an  overt  act  of  levying  war.  *If  it  be 
the  overt  act  on  which  he  is  to  be  convicted,  then 
it  must  be  charged  in  the  indictment,  for  he  can 
only  be  convicted  on  proof  of  the  overt  acts 
which  are  charged. 

To  render  this  distinction  more  intelligible, 
let  it  be  recollected,  that  although  it  shoidd  be 
conceded  that  since  the  statute  of  William  and 
Mary,  he  who  advises  or  procures  a  treason 
may,  in  England,  be  charged  as  having  com- 
mitted that  treason,  by  virtue  of  the  common 
law  operation,  which  is  said,  so  far  as  respects 
the  indictment,  to  unite  the  accessorial  to  the 
principal  offense,  and  permit  them  to  be  charged 
as  one,  yet  it  can  never  be  conceded  that  he 
who  commits  one  overt  act  under  the  statute 
of  Edward,  can  be  charged  and  convicted  on 
proof  of  another  overt  act.  If,  then,  procure- 
ment be  an  overt  act  of  treason  under  the  con- 
stitution, no  man  caii  be  convicted  for  the  pro- 
curement under  an  indictment  charging  him 
with  actually  assembling,  whatever  may  be  the 
doctrine  of  the  common  law  in  the  case  of  an 
accessorial  offender. 

It  may  not  be  improper,  in  this  place,  again 
to  advert  to  the  opinion  of  the  Supreme  Ck>urt, 
and  to  show  that  it  contains  nothing  contrary 
to  the  doctrine  now  laid  down.  That  opinion 
is,  that  an  individual  may  be  guilty  of  treason 
''who  has  not  appeared  in  arms  against  hi' 
country ;  that  if  war  be  actually  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  ob- 
ject, all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  actually  in  the  general 
conspiracy,  are  to  be  considereid  as  traitors." 

This  opinion  does  not  touch  the  case  of  a 
person  who  advises  or  procures  an  assemblage, 
and  does  nothing  further.  The  advising  cer- 
tainly, and,  perhaps,  the  procuring,  is  more  in 
the  nature  of  a  conspiracy  to  levy  war,  than  of 
the  actual  levying  of  war.  According  to  the 
opinion,  it  is  not  enough  to  be  leagued  in  the 
conspiracy,  and  that  war  be  levied,  but  it  is 
also  necessary  to  perform  a  part;  that  part  is 
the  act  of  levying  war.  This  part,  it  is  true, 
may  be  minute;  it  may  not  be  the  actual  ap- 
pearance in  arms,  and  it  may  be  remote  from 
the  scene  of  action,  that  is,  from  the  place 
where  the  army  is  assembled;  but  it  must  be  a 
part,  and  that  p.irt  must  be  performed  by  a 
person  who  is  leaded  in  the  conspiracy.  This 
part,  however  minute  or  remote,  constitutes 
the  overt  act  on  which  alone  the  person  who 
performs  it  can  be  convicted. 

The  opinion  does  not  declare  that  the  person 
who  has  performed  this  remote  and  minute  part 
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may  be  indicted  for  a  part  whidi  was  i&  tnA 
performed  by  others,  and  convicted  on  their 
overt  acts.  It  amounts  to  this  and  notbinf 
more,  that  when  war  is  actually  levied,  not  only 
those  who  bear  arms,  but  those  also  who  m 
leagued  in  the  conspiracy,  and  who  perfora 
the  various  distinct  parts  which  are  necessary 
for  the  prosecution  of  war,  do,  in  the  sense  of 
the  constitution,  levy  war.  It  may  possibly  be 
the  opinion  of  the  Supreme  Court,  that  those 
who  procure  a  treason,  and  do  nothing  further, 
are  guilty  under  the  constitution;  I  only  say 
that  opinion  has  not  yet  been  given;  still  less 
has  it  *been  indicated,  that  he  who  ad-  [*503 
vises  shall  be  indicted  as  having  performed  the 
fact. 

It  is,  then,  the  opinion  of  the  court,  that  tiiis 
indictment  can  be  supported  only  by  testimony 
which  proves  the  accused  to  have  been  actually 
or  constructivelv  present  when  the  assemblage 
took  place  on  Blennerhassett's  island,  or  by  the 
admission  of  t^e  doctrine  that  he  who  procures 
an  act  may  be  indicted  as  having  performed 
that  act. 

It  is  further  the  opinion  of  the  court,  that 
there  is  no  testimony  whatever  which  tends  to 
prove  that  the  accused  was  actually  or  con- 
structively present  when  that  assemblage  did 
take  place.     Indeed,  the  contrary  is  most  ap- 
parent.    With  respect  to  admitting  proof  d 
procurement  to  establish  a  charee  of  aetual 
presence,  the  court  is  of  opinion,  that  if  this  be 
admissible  in  England  on  an  indictment  for 
levying  war,  which  is  far  from  being  conceded, 
it  IS  admissible  only  by  virtue  of  the  operatioii 
of  the  common  law  upon  the  statute,  and,  there- 
fore, is  not  admissible  in  this  country  unless  by 
virtue  of  a  similar  operation ;  a  point  far  from 
being  established,  but  on  which,  for  the  present, 
no  opinion  is  given.     If,  however,  this  point 
be  established,,  still  the  procurement  must  be 
proved  in  the  same  manner,  and  by  the  same 
kind  of  testimony,  which  would  be  required  to 
prove  actual  presence. 

The  second  point  in  this  division  of  the  sub- 
ject is,  the  necessity  of  adducing  the  record  of 
the  previous  conviction  of  some  one  person  who 
committed  the  fact  alleged  to  be  treasonable. 

This  point  presupposes  the  treason  of  the  ao> 
cused,  if  any  has  been  committed,  to  be  acces- 
sorial in  its  nature.  Its  being  of  this  descrip- 
tion, according  to  the  British  authorities,  de- 
pends on  the  presence  or  abs^ice  of  the  accused 
at  the  time  the  fact  was  committed.  Tlie  doe- 
trine  on  this  subject  is  well  understood,  has 
been  most  copiouslv  explained,  and  need  not  be 
repeated.  That  there  is  no  evidence  of  his 
actual  or  legal  presence  is  a  point  already  dis- 
cussed and  decided.  It  is,  then,  apparent  that, 
but  for  the  exception  to  the  general  principle 
which  is  made  in  cases  of  treason,  those  who 
assembled  at  Blennerhassett's  island,  if  that 
assemblage  was  such  as  to  constitute  the  crime, 
would  be  principals,  and  those  who  might  really 
have  caused  that  assemblage,  although,  in  truths 
the  chief  traitors,  would,  in  law,  be  accessories. 

It  is  a  settled  principle  in  the  law  that  the 
accessory  cannot  be  guilty  of  a  greater  offense 
than  his  principal.  The  maxim  is  acceasoriua 
aequitur  naturam  sui  principalis;  the  accessory 
follows  the  nature  of  the  principal.  Hence  re- 
sults the  necessity  of  establishing  the  guilt  el 
the  principal  before  the  aoeessory  ean  be  tried. 
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For  the  degree  of  guilt  which  is  ineurred  by 
counselling  or  commanding  the  commission  of 
a  crime  oepends  upon  the  actual  commission 
of  that  crime.  No  man  is  an  accessory  to  mur- 
der unless  the  fact  has  been  committed. 

The  fact  can  only  be  established  in  a  prosecu- 
tion against  the  person  by  whom  a  crime  has 
been  perpetrated.  The  law  supposes  a  man 
more  capable  of  defending  his  own  conduct 
than  any  other  person,  and  will  not  tolerate 
that  the  guilt  of  A.  shall  be  established  in  a 
504*]  prosecution  'against  B.  Consequently, 
if  the  guilt  of  B.  depends  on  the  guilt  of  A.,  A. 
must  be  convicted  before  B.  can  be  tried.  It 
would  exhibit  a  monstrous  deformity,  indeed,  in 
our  system,  if  B.  might  be  executed  for  being 
accessory  to  a  murder  committed  by  A.  ana 
A  should  afterwards,  upon  a  full  trial,  be  ac- 
quitted of  the  fact.  For  this  obvious  reason, 
although  the  punishment  of  a  principal  and 
accessory  was  originally  the  same,  and  although 
in  many  instances  it  is  still  the  same,  the  ac- 
cessory could,  in  no  case,  be  tried  before  the 
conviction  of  his  principal,  nor  can  he  yet  be 
tried  previous  to  such  conviction,  unless  he  re- 
quires it,  or  unless  a  special  provision  to  that 
effect  be  made  by  statute. 

If,  then,  this  was  a  felony,  the  prisoner  at 
the  bar  could  not  be  tried  until  the  crime  was 
established  by  the  conviction  of  the  person  by 
whom  it  was  actually  perpetrated. 

Is  the  law  otherwise  in  tiiis  case,  because,  in 
treason  all  are  principals? 

Let  this  question  be  answered  by  reason  and 
by  authority 

Why  is  it  that  in  felonies,  however  atrocious, 
the  *tria)  of  the  accessory  can  never  precede  the 
conviction  of  the  principal?  Not  because  the 
one  is  denominated  the  principal  and  the  other 
the  accessory,  for  that  would  be  ground  on 
which  r.  great  law  principle  could  never  stand. 
Not  becausf^  there  was,  in  fact,  a  difference  in 
the  degree  of  moral  guilt,  for  in  the  case  of 
murder  committed  by  a  hardy  villain  for  a 
bribe,  th«»  person  plotting  the  murder  and  ffiv- 
in^  the  bribe,  is,  perhaps,  of  the  two  the  blaocer 
criminal:  and,  were  it  otherwise,  this  would 
furnish  no  argument  for  precedence  in  trial. 

What,  then,  is  the  reason? 

It  has  been  already  given.  The  legal  guilt  of 
the  accessory  depends  on  the  guilt  of  the  prin- 
cipal; and  the  guilt  of  the  principal  can  only 
be  established  in  a  prosecution  against  himself. 

Does  not  this  reason  apply  in  full  force  to  a 
case  of  treason? 

The  legal  guilt  of  the  person  who  planned 
the  assemblage  on  Blennerhassett's  island  de- 
pends, not  simply  on  the  criminality  of  the 
previous  conspiracy,  but  on  the  criminality  of 
that  assemblage.  If  those  who  perpetrated  the 
fact  be  not  traitors,  he  who  advised  the  fact 
cannot  be  a  traitor.  His  guilt,  then,  in  con- 
templation of  law,  depends  on  theirs,  and  their 
guilt  can  only  be  established  in  a  prosecution 
against  themselves.  Whether  the  adviser  of 
this  assemblage  be  punishable  with  death  as  a 
principal  or  as  an  accessory,  his  liability  to 
punishment  depends  on  the  degree  of  guilt  at- 
tached to  an  act  which  has  been  perpetrated  by 
others,  and  which,  if  it  be  a  criminal  act,  ren- 
ders them  guilty  also.  His  guilt,  therefore,  de- 
pends on  theirs,  and  their  guilt  cannot  be 
t^^ally  established  in  a  prosecution  against  him. 
Crandi  i. 


The  whole  reason  of  the  law,  then,  relative 
to  the  principal  and  accessory,  so  far  as  respects 
the  order  of  trial,  seems  to  apply  in  full  force 
to  a  case  of  treason  committed  by  one  body  of 
men  in  conspiracy  with  others  who  are  absent. 

If  from  reason  we  pass  to  authority,  we  find 
it  laid  down  by  Hale,  *Foster  and  East,  [*505 
in  the  most  explicit  terms,  that  the  conviction  of 
some  one  who  has  committed  the  treason  must 
precede  the  trial  of  him  who  has  advised  or  pro- 
cured it.  This  position  is  also  maintained  by 
Leach,  in  his  notes  on  Hawkins,  and  is  not,  so 
far  as  the  court  has  discovered,  anywhere  con- 
tradicted. 

These  authorities  have  been  read  and  com- 
mented on  at  such  length,  that  it  cannot  be 
necessary  for  the  court  to  bring  them  again  into 
view.  It  is  the  less  necessary,  because  it  is  not 
understood  that  the  law  is  controverted  by  the 
counsel  for  the  United  States. 

It  is,  however,  ccmtended,  that  the  prisoner 
has  waived  his  right  to  demand  the  conviction 
of  some  one  person  who  was  present  at  the 
fact,  by  pleading  to  his  indictment. 

Had  this  indictment  even  charged  the  pris- 
oner according  to  the  truth  of  the  case,  the 
court  would  feel  some  difficulty  in  deciding 
that  he  had,  by  implication,  waived  his  right  to 
demand  a  specie  of  testimony  essential  to  his 
conviction.  The  court  is  not  prepared  to  say 
that  the  act  which  is  to  operate  against  his 
rights  did  not  requii:e  that  it  should  be  per- 
formed with  a  full  knowledge  of  its  operations. 
It  would  seem  consonant  to  the  usual  course 
of  proceeding  in  other  respects,  in  criminal 
cases,  that  the  prisoner  should  be  informed 
that  he  had  a  right  to  refuse  to  be  tried  until 
some  person  who  committed  the  act  should  be 
convicted,  and  that  he  ought  not  to  be  con- 
sidered as  waiving  the  right  to  demand  the 
record  of  conviction,  unless  with  the  full  knowl- 
edge of  that  right  he  consented  to  be  tried. 
The  court,  however,  does  not  decide  what  the 
law  would  be  in  suc^  a  case.  It  is  unnecessary 
to  decide  it,  because  pleading  to  an  indictment 
in  which  a  man  is  charged  as  having  committed 
an  act,  cannot  be  construed  to  waive  a  right 
which  he  would  have  possessed,  had  he  been 
chared  with  having  advised  the  act.  No  per- 
son indicted  as  a  principal  can  be  expected  to 
say,  I  am  not  a  principal,  I  am  an  accessory;  I 
did  not  commit,  I  only  advised  the  act. 

The  authority  of  the  English  cases  on  this 
subject  depends  in  a  great  measure  on  the 
adoption  of  the  common  law  doctrine  of  acces- 
sorial treasons.  If  that  doctrine  be  excluded, 
this  branch  of  it  may  not  be  directly  applicable 
to  treasons  committed  within  the  United  States. 
If  the  crime  of  advising  or  procuring  a  levy- 
ing of  war  be  within  the  constitutional  defini- 
tion of  treason,  then  he  who  advises  or  pro- 
cures it  must  be  indicted  on  the  very  lact, 
and  the  question  whether  the  treasonableness 
of  the  act  may  be  decided,  in  the  first  instance, 
in  the  trial  of  him  who  procured  it,  or  must  be 
rlpcided  in  the  trial  of  one  who  committed  it, 
will  depend  upon  the  reason,  as  it  respects  the 
law  of  evidence,  which  produced  the  British 
decisions  with  regard  to  the  trial  of  principal 
and  accessory,  rather  than  on  the  positive  au- 
thority of  those  decisions. 

This  question  is  not  essential  in  the  present 
case,  because,  if  the  crime  be  within  the  con- 

701 


505 


Appendix. 


stitutional  definition,  it  is  an  overt  act  of  levy- 
ing war,  and  to  produce  a  conviction  ought  to 
have  been  charged  in  the  indictmoit. 
506*]  *  The  law  of  the  case  being  thus  far 
settled  what  ought  to  be  the  decision  of  the 
court  on  the  present  motion?  Ought  the  court 
to  set  and  hear  testimony  which  cannot  affect 
the  prisoner,  or  ought  the  court  to  arrest  that 
testimony  f  On  this  question  much  has  been 
said;  much  that  may,  perhaps,  be  ascribed  to  a 
misconception  of  the  point  really  under  consid- 
eration. The  motion  has  been  treated  as  a  mo- 
tion confessedly  made  to  stop  relevant  testi- 
mony, and  in  the  course  of  the  argument,  it 
has  been  repeatedly  stated  by  those  who  oppose 
the  motion,  that  irrelevant  testimony  may,  and 
ought  to  be,  stopi>ed.  That  this  statement  is 
perfectly  correct,  is  one  of  those  fundamental 
principles  in  judicial  proceedings  which  is  ac- 
knowledged by  all,  and  is  founded  in  the  abso- 
lute necessity  of  the  thing.  No  person  will 
contend  that  in  a  civil  or  criminal  case,  either 
party  is  at  liberty  to  introduce  what  testimony 
he  pleases,  legal  or  illegal,  and  to  consume  the 
whole  term  in  details  of  facts  unconnected  with 
the  particular  case.  Some  tribunal,  then, 
must  decide  on  the  admissibility  of  testimony. 
The  parties  cannot  constitute  this  tribunal,  for 
they  do  not  agree.  The  jury  cannot  ccmstitute 
it,  for  the  question  is,  wnether  they  shall  hear 
the  testimony  or  not.  Who,  then,  but  the  court 
can  constitute  it?  It  is,  of  necessity,  the  pe- 
culiar province  of  the  court  to  judge  of  the 
admissibility  of  testimony.  If  the  court  admit 
improper  or  reject  proper  testimony,  it  is  an 
error  of  judgment,  but  it  is  an  error  committed 
in  the  direct  exercise  of  their  judicial  fimctions. 
The  present  indictment  charges  the  prisoner 
with  levying  war  against  the  United  States,  and 
alleges  an  overt  act  of  levying  war.  That  overt 
act  must  be  proved,  according  to  the  mandates 
of  the  constitution  and  of  the  act  of  Congress, 
by  two  witnesses.  It  is  not  proved  by  a  single 
witness.  The  presence  of  the  accused  has  been 
stated  to  be  an  essential  component  part  of  the 
overt  act  in  this  indictment,  unless  the  common 
law  principle  respecting  accessories  should 
render  it  unnecessary;  and  there  is  not  only  no 
witness  who  has  proved  his  actual  or  legal  pres- 
ence; but  the  fact  of  his  absence  is  not  contro- 
verted. The  counsel  for  the  prosecution  offer 
to  give  in  evidence  subsequent  transactions,  at 
a  different  place,  and  in  a  different  state,  in 
order  to  prove  what?  The  overt  act  laid  in  the 
indictment?  That  the  prisoner  was  one  of 
those  who  assembled  at  Blennerhassett's  island? 
No,  that  is  not  alleged.  It  is  well  known  that 
sudi  testimony  is  not  competent  to  establish 
such  a  fact.  The  constitution  and  law  require 
that  the  fact  should  be  established  by  two  wit- 
nesses, not  by  the  establishment  of  other  facts 
from  which  the  jury  might  reason  to  this  fact. 
The  testimony,  then,  is  not  relevant.  If  it  can 
be  introduced,  it  is  only  in  the  character  of  cor- 
roborative or  confirmatory  testimony,  after  the 
overt  act  has  been  proved  by  two  witnesses,  in 
such  manner  that  the  question  of  fact  ought 
to  be  left  with  the  jury.  The  conclusion  that 
in  this  state  of  things  no  testimony  can  be  ad- 
missible, is  so  inevitable,  that  the  counsel  for 
the  United  States  could  not  resist  it.  I  do  not 
understand  them  to  deny,  that  if  the  overt  act 
be  not  proved  by  two  witnesses  so  as  to  be  sub- 
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mitted  to  the  jury,  that  all  oCker  tftimnny 
must    be  *irTelevant,  becauM  no  otibar  [*507 

testimony  can  prove  the  i^Mt.  New  an  asseni 
blage  on  Blennerhassetf  s  islnwd  is  proved  hy 
the  requisite  number  of  witnesses,  and  the  eourt 
might  submit  it  to  the  jury,  whether  that  as- 
semblage amounted  to  a  levying  of  war,  but  the 
presence  of  the  accused  at  that  maaeaihUgt 
being  nowhere  alleged  except  in  the  indictment, 
the  overt  act  is  not  proved  by  a  single  witn^s, 
and  of  consequence,  all  other  testimcmy  must  be 
irrelevant. 

The  only  difference  between  this  motion  aft 
made,  and  the  motion  in  the  form  which  the 
counsel  for  the  United  States  would  admit  to 
be  regular,  is  this.  It  is  now  general  for  the 
rejection  of  all  testimony.  It  might  be  particu- 
lar with  respect  to  each  witness  as  luiduoed. 
But  can  this  be  wished,  or  can  it  be  deemed 
necessary?  If  enough  is  proved  to  show  that 
the  indictment  cannot  be  supported,  and  that 
no  testimony,  unless  it  be  of  that  descripUoa 
which  the  attorney  for  the  United  States  de- 
clares himself  not  to  possess,  can  be  relevant, 
why  should  a  question  be  taken  on  each  witness? 

The  opinion  of  this  court  on  the  order  of 
testimony  has  frequently  been  adverted  to  ai 
deciding  this  question  against  the  motion. 

If  a  contradiction  between  the  two  opinions 
does  exist,  the  court  cannot  perceive  it.  It  was 
said  that  levying  war  is  an  act  compounded  of 
law  and  fact,  of  which  the  jury,  aided  by  the 
court,  must  judge.  To  that  declaration  the 
court  still  adheres. 

It  was  said  that  if  the  overt  aet  was  not 
proved  by  two  witnesses,  no  testimony  in  its 
nature,  corroborative  or  confirmatory,  was  ad- 
missible, or  could  be  relevant. 

From  that  declaration  there  is  certainly  90 
departure.  It  has  been  asked,  in  allusion  to 
the  present  case,  if  a  general,  commanding  an 
army,  should  detach  troops  for  a  distant  service, 
would  the  men  composing  that  detachment  be 
traitors,  and  would  the  commander  in  chief 
escape  punishment. 

Let  tne  opinion  which  has  been  given  answo* 
this  question.  Appearing  at  the  head  of  as 
army  would,  according  to  this  opinion,  be  as 
overt  act  of  levying  war;  detaching  a  military 
corps  from  it  for  military  purposes  might  also 
be  an  overt  act  of  levying  war.  It  is  not  pre- 
tended that  he  would  not  be  punishable  for 
these  acts,  it  is  only  said  that  hie  may  be  tried 
and  convicted  on  his  own  acts,  in  the  state 
where  those  acts  were  committed,  not  on  the 
acts  of  others  in  the  state  where  those  others 
acted. 

Much  has  been  said  in  the  course  of  the  argu- 
ment on  points,  on  which  the  court  feels  no 
inclination  to  comment  particularly,  but  which 
may,  perhaps,  not  improperly,  receive  some 
notice. 

That  this  court  dares  not  usurp  power  is 
most  true. 

That  this  court  dares  not  shrink  from  its  duty 
is  not  less  true. 

No  man  is  desirous  of  placing  himself  in  a 
disagreeable  situation.  No  man  is  desirous  of 
becoming  the  peculiar  subject  of  calumny.  No 
man,  might  he  let  the  bitter  cup  pass  from  him 
without  self-reproach,  would  drain  it  to  the  bot- 
tom. But  if  he  has  no  choice  in  the  case ;  if  there 
is  no  alternative  presented  to  him  but  a  derelic- 
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508*]  tion  of  duty,  or  *the  opprobium  el  those 
who  are  denominated  the  world,  he  merits  the 
cont^npt  as  well  as  the  indignation  of  his 
country,  who  can  hesitate  which  to  embrace. 

Tha^  gentlemen,  in  a  case  the  most  interest- 
ing, in  the  zeal  with  which  they  advocate  par- 
ticular opinions,  and  under  the  conviction  In 
some  measure  produced  by  that  zeal,  should  on 
each  side  press  their  arguments  too  far,  should 
be  impatient  at  any  deliberation  in  the  court, 
and  should  suspect  or  fear  the  4^ration  of 
motives  to  which  alone  they  can  ascribe  that 
deliberation,  is  perhaps,  a  frailty  incident  to 
hun)^.n  nature ;  but  if  any  conduct  on  the  part  of 
the  court  could  warrant  a  sentiment  that  they 
would  deviate  to  the  one  side  or  the  other  from 
the  line  prescribed  by  duty  and  by  law,  that  con- 
duct would  be  viewed  by  the  judges  themselves 
with  an  eye  of  extreme  severity,  and  would 
long  be  recollected  with  deep  and  serious  regret. 

Ae  arguments  on  both  sides  have  been  in- 
tently and  deliberately  considered.  Those 
which  could  not  be  noticed,  since  to  notice, 
every  argument  and  authority  would  swell  this 
opinion  to  a  volume,  have  not  been  disregarded. 
The  result  ot  the  whole  ia  a  oonviction  as  oom- 
(JraAeh  i» 


plete  as  the  mind  of  the  court  is  capable  of 
receiving  on  a  complex  subject,  that  the  motion 
must  prevail. 

No  testimony  relative  to  the  conduct  or  dec- 
larations of  the  prisoner  elsewhere,  and  subse- 
quent to  the  transaction  on  Blennerhassett's 
island,  can  be  admitted,  because  such  testimony, 
being  in  its  nature  merely  corroborative,  and 
incompetent  to  prove  the  overt  act  in  itself,  is 
irrelevant,  until  there  be  proof  of  the  overt  act 
by  two  witnesses. 

This  opinion  does  not  comprehend  the  proof 
by  two  witnesses  that  the  meeting  on  Blenner- 
hassett's island  was  procured  by  the  prisoner. 
On  that  point  the  court,  for  the  present,  with- 
holds its  opinion  for  reasons  which  have  been 
already  assigned;  and  as  it  is  understood  from 
the  statements  made  on  the  part  of  the  prosecu- 
tion, that  no  such  testimony  exists,  if  there  be 
such,  let  it  be  ofFered  and  tne  court  will  decide 
upon  it. 

The  jury  have  now  heard  the  opinion  of  the 
court  on  the  law  of  the  case. 

They  will  apply  that  law  to  the  facts,  and 
will  find  a  vercuct  of  guilty  or  not  guilty,  a» 
their  owa  eoBSCJemwir  may  direct 
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•OpMom  of  J^tdge  Jolmmm,   m  ihs  OkmU  (hmrk 


The  f ollowisf^  oontaiiu  the  statement  of  the 
ease,  and  the  judge's  reasons  for  the  decrees 
given  hj  him  in  the  cases  of  Rose  and  Himelff, 
and  Hose  and  Qroeninga, 

ALTHOUGH  there  are  three  distinct  libels 
filed  in  these  eases,  yet,  in  the  course  of  in- 
vestigation, they  are  brought  all  to  depend  upon 
the  same  circumstances,  and  were  argued  be- 
fore me  as  one  cause. 

The  two  first  were  decided  in  September  last, 
when  the  copy  of  the  condemnation  had  not 
been  received,  and  the  decisicm  of  the  district 
oourt  rested  up<m  the  ground  of  a  defect  of 
condemnation.  But  upon  a  motion  before  this 
court  for  leave  to  adEduoe  new  evidence  upon 
the  appeal,  I  decided  in  favor  of  its  admissibil- 
ity, and  the  condemnation  having  been  re- 
ceived before  the  expiration  of  the  term  proba- 
tory assigned  the  appellants,  consistently  with 
my  decision,  I  am  to  consider  the  condemnation 
as  equally  affecting  the  rights  of  the  parties  on 
all  tne  three  cases:  at  the  hearing  upon  the 
appeal  there  was  also  a  witness  produced  and 
sworn  in  behalf  of  the  appellants,  who  testified 
that  h^  was  one  of  the  officers  of  the  capturing 
vessel,  and  that  he  saw  in  possession  of  the  cap- 
tain a  permit  trom  the  agent  of  the  French  gov- 
ernment^ resident  at  St.  Jago  de  Cuba,  to  sell 
the  Sarah  and  her  ear£0,  and  that  she  was  ad- 
vertised and  sold  by  virtue  of  that  permit;  but 
I  shall  take  no  notice  of  this  evidence  in  form- 
ing my  opini<Mi,  because  it  appears  to  me  sub- 
ject to  this  objection,  that  a  certificate  of  the 
granting  of  such  a  permit  might  have  been 
obtained  from  the  chanceiy  of  the  agent  himself, 
if  ^ere  existed  such  an  officer,  and  he  had  dime 
that  act  in  an  official  capacity.  Upon  the  hear- 
ing of  the  two  first  causes  in  the  district  court, 
the  identity  of  the  goods  was  also  made  a  point, 
and  a  defect  of  evidence  to  prove  their  identity 
was  strongly  insisted  upon  in  the  argument, 
but  this  ground  was  relinquished  upon  the  ap- 
peal, and  the  only  point  contested  was  the  right 
of  property. 

The  following  are  the  circumstances  on  which 
510*]  the  court  proceeds  to  *form  its  decision, 
as  they  are  collected  from  the  libels,  answers, 
depositions  and  writings  in  evidence: 

The  schooner  Sarah,  an  American  bottom, 
owned  by  citizens  of  the  United  States,  sailed 
from  Norfolk  with  a  cargo  consisting  entirely 
of  provisions,  owned  likewise  by  citizens  of  the 
United  States.  Whatever  port  she  may  have 
cleared  for,  her  real  destination  was  to  the 
brigand  ports  in  the  island  of  St.  Domingo,  sev- 
eral of  which  she  entered,  and  having  dispoeed 
of  her  outward  cargo,  took  in  return  the  sugar 
and  coffee  which  is  the  subject  of  the  suit.  On 
her  voyage  from  Port  au  Paix,  <me  of  the 
brigand  ports,  she  was  captured  by  a  Frendi 
privateer  and  carried  into  Barraooa,  where 
Henry  Bose,  the  supercargo,  and  now  the  libel- 
lant  m  these  cases,  purdiased  her  of  the  captors. 
The  prinei]^  part  of  the  oargo  was  purehased 
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by  Captain  Oott,  of  the  Example,  lying  iiics  at 
Barracoa,  in  behalf  of  the  respondent,  J.  J. 
Himely,  and  was  tntnsferred  during  the  ni^t 
from  the  Sarah  to  the  Example.  The  Example 
having  sailed  for  this  port,  she  was  followed  bj 
Captun  Rose^  and  the  sugar  and  coffee,  shipped 
on  board  her  from  the  Sarah,  has  been  liboled 
on  behalf  of  the  original  owners.  Prior  to  the 
suing  out  of  the  libel,  a  part  of  the  coffee  had 
been  sold  to  Messrs.  ll  and  BL  Greening,  of  this 
place,  merchants,  who  are  acknowled^d  to  be 
innoooit  purchasers  without  notice;  but  as  the 
English  doctrine  relative  to  the  sales  in  marked 
overt  is  unknown  to  the  laws  of  this  state,  it  is 
not  omtended  that  their  claim  rests  on  any 
hetter  ground  than  that  of  Himely  or  Cott,  the 
immedfiite  purchasers  from  the  captors.  It  ap- 
pears that  when  the  cargo  of  The  Sarah  was 
sold,  no  condemnation  had  taken  place;  that 
she  was  afterwards  libeled  and  condemned  at 
St.  Domingo,  the  13th  July,  1804;  whereas  the 
vessel  was  captured  on  the  23d  February,  tttt 
sale  oi  the  car^  took  place  on  the  18th  March, 
and  it  had  arrived  in  this  port,  and  a  warrant 
actually  issued  and  served  upon  it,  the  4th  May 
preceding.  Upon  examining  the  condemnation, 
it  appears  to  be  professedly  founded  upcm  an 
arrete  of  the  Captain  General  Ferrand,  dated 
1st  March,  1804,  declaring  the  port  of  Santo 
Domingo  to  be  the  only  free  port  in  that  island, 
and  directing  the  vessels  of  neutrals  trading  to 
any  other  port  to  be  brought  to  adjudicaticm. 

It  was,  indeed,  asserted  in  the  argument,  and 
I  believe  was  the  fact,  that  General  LeClerc  had 
formerly  issued  a  similar  arrete  but  there  was 
not  thai,  nor  la  then  now  adduced,  any  evi- 
dence to  prove  it  to  the  satisfaction  of  the 
court,  nor  does  it  appear  to  be  one  of  those 
facts  of  general  notoriety,  which  this  court  is 
sanctioned  in  noticing  as  such. 

On  behalf  of  the  claimants  it  is  contended, 
that  there  is  an  original  defect  in  the  title  of  the 
libellants,  as  the  property  appears  to  have  been 
purchased  from  revolted  slaves,  a  description  * 
of  people  who  could  not  possess,  and,  of  course, 
oomd  not  convey,  a  rignt  of  property  to  an- 
other. That  there  is  a  turpitude  in  this  trader 
which  ought  to  predispose  this  court  to  dis- 
countenance the  pretensions  of  the  libellants. 
That  if  the  libellants  ever  possessed  a  right,  it 
was  defeated  by  the  capture,  which  alone  gave 
them  a  possession  not  to  be  violated  by  us;  if 
not  •by  the  capture,  by  the  carrying  ['Sll 
infra  prceaidia,  if  not  by  carrying  infra  prtuidia, 
by  the  effects  of  the  condemnation. 

For  the  libellants  it  was  ar^ed. 

That  there  could  be  no  original  defect  in  tlK 
title  acquired  from  the  brigands,  because  a 
power  existing  de  /octo,  is,  as  to  neutrals,  a 
power  de  jwre. 

That  the  subjects  of  the  existing  govemmeni 
of  Hayti  were  a  mixed  multitude  of  slaves  and 
colored  freemen,  the  latter  of  whom,  before  the 
revolution,  possessed  extensive  estates,  and  iHio, 
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for  anffht  we  know,  mmy  have  been  the  ven- 
dors of  these  articles. 

That  the  law  of  nations  knows  no  such  de- 
scription of  people  as  slaves,  and  it  is  not,  in 
fact,  every  description  of  slaves  who  are  desti- 
tute of  rights  of  properly;  even  within  the 
bounds  of  the  United  States,  widely  different 
are  the  opinions  entertained,  and  laws  existing, 
on  this  subject,  and  the  decisions  of  the  court 
would  fluctuate  according  to  the  state  in  which 
the  decisions  took  place,  and  the  judge  who 
presided. 

That  if  there  is  turpitude  in  the  trade  to  the 
brigand  ports,  there  is  an  equal  degree  in  the 
conduct  of  the  claimants,  in  lying  in  wait  to 
draw  a  profit  from  the  ravages  on  our  com- 
merce, and  in  the  clandestine  manner  in  which 
ti^e  cargo  was  transferred  from  the  one  vessel 
to  the  other. 

That  the  property  of  the  libellants  would 
not  be  devested  by  the  capture  or  carrying  infra 
frwsidia,  because  a  sentence  of  condemnation  is 
indispensably  necessary  to  change  the  properly. 

That  this  sentence  of  condemnation  could 
not  operate  to  produce  that  effect,  because, 

Ist.  Before  the  condemnation,  the  captors 
bad  parted  with  that  possession  which  alone 
eould  give  the  eourt  its  prize  jurisdiction  over 
the  property, 

2a.  Because,  before  the  condemnation,  it  had 
aetually  retumed  within  the  jurisdiction  of  our 
own  courts,  and  thus  became  revested  by  the 
fu8  poBtlimimiU, 

So.  Because  the  sentence  of  condemnation 
appears  on  the  face  of  it  to  be  inocmsistent  with 
every  idea  of  law  and  justice,  inasmuch  as  the 
fact  was  committed  before  the  arrete  was  passed 
which  was  made  the  foundation  of  the  sentence. 

4th.  Because  it  is  in  direct  violation  of  the 
12th  article  of  the  convention  with  France,  in- 
asmuch as  the  trade  to  Port  du  Prince  was  a 
trade  to  a  port  of  an  enemv  of  France,  which 
is  sanctioned:  under  certain  restrictions,  by 
that  artide;  also  of  the  22d  article,  whidi  en- 
Joins  that  the  adjudication  of  American  vessels 
captured  shall  be  made  by  the  tribunals  of  the 
country  into  which  the  price  shi^I  be  carried; 
also,  inasmuch  as  the  22d  article  has  also  been 
violated,  which  prohibits  the  sale  of  goods  cap- 
*tured  previous  to  adjudication  by  a  competent 
authority. 

Without  considering  these  arguments  in  de- 
tail,. I  shall  recur  to  nrindples  adopted  by  the 
district  court  in  its  aedsions,  and  afterwards 
512*]  eorsorilT  ^examine  such  of  the  argu- 
ments of  eounsd  as  shall  not  appear  to  me  to  be 
disposed  of  by  mj  previous  observations. 

In  the  decree  of  September,  1804,  there  are 
three  questions  considered. 

1st.  whether  the  libdlants  eould  aequire  any 
l^gal  interest  by  a  purchase  from  the  brigands  f 

2d.  Whether  the  capture  and  firm  possession, 
without  a  condemnation,  would  convey  a  title 
to  the  claimants  which  this  court  could  not 
violate. 

3d.  The  question  of  identity. 

The  last  of  these  questions  has  been  relin- 
quished upon  the  app«U.  The  second  no  longer 
exists  since  the  production  of  the  condemna- 
tion; and  on  the  first  I  would  only  remark, 
that  it  is  too  much  of  a  refinement  upon  the 
acquisition  of  property  in  commercial  transae- 
tioos,  especially  in  the  purchase  of  the  products 
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of  the  earth  from  the  actual  possessors  and  cul- 
tivators of  the  soil ;  and  it  is  conclusive  against 
the  doctrine  on  this  point  insisted  on  for  the 
claimants,  that  even  the  French  courts  have 
not  ventured  to  adopt  such  a  prindple.  But  I 
must  here  express  my  dissent  from  the  opinion 
of  my  much  respected  associate  in  this  court, 
in  the  decision  made  by  him  in  the  court  below 
on  this  point,  to  wit,  that  he  had  no  jurisdio- 
tion  of  tne  ouestion ;  because,,  that  whenever  a 
court  has  a  jurisdiction  of  the  principal  subject 
of  a  suit,  it  must,  of  necessity,  dedde  upon  all 
questions  which  occur  in  the  course  of  investi* 
gation,  and  have  any  bearing  upon  the  princi- 
pal cause  of  action.  Had  the  libellants  never  ac- 
quired anv  l^^  interest  in  this  property,  it  is 
plain  that  thdr  suit  must  have  been  dismissed, 
without  any  inquiry  into  the  subsequent  occur- 
rences. 

In  the  decree  of  April,  1805,  the  only  subject 
considered  was  the  effect  of  the  decree  of  con- 
demnation, and  it  was  dedared  irrdevant  upon 
two  grounds. 

1st.  Because,  upon  the  face  of  it,  it  appears 
to  have  been  founded  on  an  ordinance  passed 
subsequent  to  the  commission  of  the  act  for 
which  the  vessel  and  cargo  were  condemned* 

2d.  Because  the  property  was  actually 
brought  within  the  jurisdiction  of  the  United 
States  before  the  sentence  of  condemnation  was 
pronounced* 

Upon  considering  the  first  of  the  grounds,  it 
will  be  immediate^  percdvea  that  ft  supposes 
two  things,  vis.t 

That  a  decree  of  a  foreign  court  is  examin- 
able, and  that  it  derives  its  validity  cmly  from 
its  correctness— doctrines  which,  ui  my  opin- 
ion, can  in  no  wise  be  maintained.  The  respecl 
required  to  be  shown  to  the  decrees  of  foreign 
tribunals  is  not  founded  upon  the  mere  oomity 
of  nations;  it  has,  fbr  its  foundation,  that  urn* 
versal  equality  and  independence  of  all  govern- 
ments, from  which  it  results^as  Vattd  observes, 
"That  to  undertake  to  examine  the  iustice  of  a 
definitive  sentence,  is  an  attack  on  the  jurisdic- 
tion of  him  who  passed  it.**  It  becomes,  there- 
fore, an  absolute  right  of  nations,  as  universal 
as  the  prindple  on  which  it  depends,  and  one 
which  we  cannot  dispense  with  conceding, 
"That  ^decisions  made  by  the  judge  of  [*513 
the  place,  within  the  octent  of  his  powers,  shall 
be  considered  as  justly  made."  Not  being  at  1U>* 
erty,  as  it  were,  to  lift  the  mantle  of  justice  cast 
upon  thdr  decrees,  it  is,  as  to  other  tribunals 
of  justice,  ImmatMial  what  errors  it  covers; 
neither  the  fallibility  of  the  judge,  the  perjury 
of  witnesses,  nor  tlM  oppresdon  and  injustice 
of  nations,  will  sanction  a  deviation  frcnn  this 
general  rule.  And,  perhaps,  if  this  doctrine 
were  not  dedudble  from  any  fi^Ded  principle,  na^ 
Uons  must  long  since  have  adopted  it  from  a 
necessary  attention  to  general  convenience;  for, 
otherwise,  the  sentence  which  I  am  now  oon- 
sidering  might,  perhaps,  again  be  reviewed  in 
the  courts  of  Santo  Siomingo.  and  from  thence 
return  to  our  own  jurisdiction,  after  mairtng 
the  drcuit  of  all  the  courts  of  Europe. 

A  question  will  no  doubt  here  suggest  itself 
to  those  who  hear  me;  are  our  dtizens,  then, 
bound  to  acquiesce  under  every  species  of  in- 
justicef  and  do  they  sue  in  vam  w  our  oourts 
for  relief  f  The  answer  is,  while  our  govern- 
ment makes  one  of  the  sode^  of  nations,  we 
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are  bound  to  submit  to  the  obligation  of  those 
rules  which  that  society  has  assumed  for  their 
government;  rules  which  are  founded  in  truth 
and  wisdom,  and,  but  for  the  misapplication  of 
fraud  and  flagitiousness  of  power,  are  well  cal- 
culated to  produce  the  best  effects. 

It  is  not  in  our  courts  that  redress  is  to  be 
sought  for  the  errors  or  injustice  of  foreign  ad- 
judications. Nations  pledge  to  each  other  the 
lives,  the  fortunes  of  their  citizens,  and  even 
their  Tery  national  existence,  for  the  integrity 
and  correctness  of  their  judicial  tribimals,  and 
"when  justice  is  refused,  or  palpable  and  evi- 
dent injustice  done,  or  rules  and  forms  openly 
violated,  or  an  odious  distinction  adopted,  to 
the  prejudice  of  the  subjects  of  another,"  and 
negotiation  for  satisfaction  fails,  the  appeal 
lies  to  the  ultima  ratio  of  nations. 

The  government  is  bound  to  extend  a  pro- 
tecting arm  to  her  citizens,  whilst  confining 
themselves  strictly  within  the  limits  of  their 
duty,  and  to  make  compensation  to  them  for 
such  injuries  as  policy  may  withhold  her  from 
resenting. 

The  jurisdiction  of  the  court  of  admiralty  is 
of  a  peculiar  nature.  Acting  wholly  in  rem, 
an^  not  affecting  the  rights  of  any  persons 
whomsoever,  except  so  far  as  they  exist  in  the 
thing  Which  is  the  subject  of  the  libel,  its  de- 
crees are  laid  down  to  be  conclusive  against  all 
the  world;  a  doctrine  which,  as  to  the  right  of 
property  in  the  subject  libeled,  is  strictly  and 
universally  correct.  "Whenever  the  court  is 
erected  within  the  jurisdictional  limits  of  the 
power  which  constitutes  it,  when  the  subject  is 
6f  admiralty  jurisdiction,  and  the  court  pro- 
fesses to  sit  and  judge  according  to  the  law  of 
nations,  and  the  style  of  the  admiralty."  Nor 
must  it  be  supposed  that  to  produce  this  effect 
upon  the  right  of  property,  the  decision  of  the 
court  must  be  formed  upon  a  just  idea  of  the 
law  of  nations,  as  applies  to  any  particular 
case;  a  decision  founded  upon  an  erroneous 
opinion  will  be  as  efficient,  in  that  respect,  as 
one  which  flows  from  the  most  unerring  judg- 
ment. It  is  the  thing  decreed  that  courts  of  jus- 
tice are  to  look  to,  not  to  the  reasons  from 
whence  the  conclusions  are  deduced. 
514*]  *Governments  will,  indeed,  examine 
into  the  correctness  of  proceedings  against 
their  citizens,  and. insist  on  satisfaction,  or  dis- 
solve the  bonds  of  peace. 

It  remains  for  me  to  consider  the  second  of 
the  principles  upon  which  the  court  below 
founded  its  decree  of  April  last  in  favor  of  the 
libellants,  to  wit,  "That  as  the  property  of  the 
actors  was  actually  brought  into  their  own  ju- 
risdiction long  before  any  judicial  decision  had 
taken  place  elsewhere,  and  the  marshal  of  this 
court  had  the  custody  of  it  at  least  three  months 
prior  to  any  such  decision,  that  alone  might 
have  been  good  cause  for  ordering  restitution." 

In  the  argument  upon  this  head,  the  counsel 
contended  that  it  was  the  possession  alone 
which  could  bring  the  subject  within  the  juris- 
diction of  the  court  of  admiralty  which  con- 
demned it;  that  in  parting  with  the  possession, 
by  the  sale,  the  court  then  lost  its  jurisdiction, 
and  could  not  atfect  the  right  of  property  by 
their  decree.  The  court  below,  without  adopt- 
ing this  idea  in  the  extent  contended  for,  ap- 
pears to  assume  another,  to  wit,  that  coming 
witnin  our  jurisdiction,  it  could  no  longer  be 
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subject  to  the  court  of  France,  and  the  proper- 
ty revested  by  ju8  poatliminii.  1  am  sorry  here 
again  to  be  under  the  necessity  of  adopting  a 
different  opinion.  Mere  locality  will  not,  of  it- 
self, deprive  the  prize  court  of  one  nation  of  its 
jurisdiction,  nor  give  jurisdiction  to  another. 
The  taking  as  prize  is  the  foundation  of  admir- 
alty jurisdiction.  A  prize,  brought  into  our 
ports  by  a  belligerent,  continues  subject  to  the 
jurisdiction  of  the  capturing  power,  although 
the  corpus  be  within  the  limits  of  another  ju- 
risdiction; and  it  is  now  the  general  practice  of 
European  nations  to  condemn  in  their  own 
courts  captured  vessels  carried  into  the  ports  of 
an  ally  or  even  a  neutral.  On  the  other  hand, 
a  prize  brought  into  our  ports  would  be  in  no 
wise  subjected  by  that  circumstance  to  our  ju- 
risdiction, except,  perhaps,  in  the  single  aise  of 
its  being  necessary  to  assume  a  jurisdiction  to 
protect  our  neutrality  or  sovereignty;  as  in  the 
case  of  capture  within  our  jurisdictional  limits, 
or  by  vessels  fitted  out  in  our  ports.  Nor  dc.-s 
it  appear  to  me  that  the  jus  postliminii  can  at 
all  attach  in  this  case,  because  that  this  capture 
was  not  a  reprisal  upon  us  as  a  nation,  but  up- 
on a  single  offending  individual  in  the  commis- 
sion of  an  act  imauthorized  by  hi&  nation.  To 
satisfy  the  mind  on  this  subject,  it  is  necessary 
to  inquire  what  is  the  liability  of  an  individual 
of  a  neutral  state,  who  commits  an  act  incon- 
sistent with  his  neutrality,  or  even  with  the 
municipal  laws  of  another  nation?  How  is  hi^ 
state  affected  by  his  conduct,  and  who  is  to  de- 
cide upon  the  offense  with  which  he  is  charged? 
As  to  the  tribunal  that  must  determine  on  the 
offense,  there  is  no  longer  a  contrariety  of  opin- 
ion entertained  among  civilized  nations.  Every 
nation  is  the  arbiter  and  vindicator  of  its  owu 
rights,  and  the  courts  of  the  capturing  power 
have  exclusive  jurisdiction  of  questions  arising 
on  supposed  breaches  of  neutrality,  the  viola- 
tion of  belligerent  rights,  or  even  of  municipal 
law.  With  regard  to  the  liability  of  individ- 
uals charged  with  these  offenses,  it  is  proper 
to  observe,  *that  in  strictness  every  [*515 
nation  is  bound  to  restrain  its  own  citizens 
from  the  commission  of  offenses  against  all 
other  nations.  But  as  it  is  impossible,  in  the 
present  state  of  things,  for  the  most  vigilant 
government  to  prevent  these  aggressions,  which 
a  desire  of  gain  and  the  spirit  of  adventure  are 
hourly  producing,  nations  have  agreed  in  giv- 
ing up  the  individual  to  the  consequence  of  his 
own  temerity,  and  the  offender  is  now  treated 
as  an  individual  enemy,  abandofned  by  Ms  own 
government,  and  who  cannot  evei  claim  the 
rights  of  war,  but  from  the  humanity  or  policy 
of  his  captor.  A  consideratipn  which  will  set 
this  idea  in  a  strong  point  of  view,  and  show 
that  he  is  considered  as  waging  individual  war 
with  the  capturing  belligerent,  is  that  if  he  es- 
capes or  rescues  his  vessel  after  capture,  he  Is 
never  demanded  of  his  government,  nor  com- 
plaint made  against  him,  whatever  acts  of  vio- 
lence he  may  commit  in  so  doing,  but  avoids 
the  diinger  as  another  enemy  wpuld  imder  sim- 
ilar circumstances.  ' .  • 

If  an  American  vessel  charge4  with  a  breach 
of  neutrality,  were  to  be  captured  by  a  belliger- 
ent beyond  our  jurisdictional  limitSr  and  before 
condemnation  were  to  be  driven,  int^  one  of  our 
ports,  either  by  stress  of  weather  or  «the  pursuit 
of  any  enemy,  will  it  be  contended  that  this 
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ooQld  interfere  to  darcst  tke  captor  of  his 
poooeariont  It  muit  be  recoUeoied  that  such  an 
attempt  would  draw  to  this  court,  the  jurisdic- 
tion of  a  aueBti<Mi  which  it  is  the  acknowledged 
right  of  the  belligerent  to  have  decided  by  his 
own  tribunals.  Therefore,  in  the  case  of  a  neu- 
tral captured  on  a  charge  of  a  breach  of  neu- 
trality, the  jua  poatlimimi  can  only  attach  in 
ease  of  rescue  or  recapture,  and  his  nation  can- 
not interfere  to  restore  him  that  possession 
which  he  has  lost  by  the  capture,  without  be- 
oomine  a  party  in  the  contest;  she  regards  the 
individual  and  capturing  power  as  belligerents, 
between  whom  she  is  bound  equally  to  observe 
the  laws  of  neutrality,  and  particularly  to  con- 
eider  possession  as  the  criterion  of  right,  at 
least  while  the  cause  of  capture  is  in  its  prog- 
ress to  adjudication.    It  will  be  perceived  how 
large  a  portion  of  the  argument  went  to  justi- 
fy and  condemn  the  trade  in  which  this  vessel 
was  engaged;  the  one  side  contending  that  the 
Kbellants  had  committed  no  act  for  which  she 
was  liable  to  condemnation;   the  other,  that 
they  had  a  question  which  is  exclusively  cog- 
nizable in  the  courts  of  t}ie  capturing  power, 
but  \^hich  this  court  would  be  compelled  to  de- 
cide upon  if  the  libel  be  sustained  upon  a  claim 
interposed  on  behalf  of  the  captors,  or,  even.  I 
conceive,  of  their  vendee,  unless  there  were  rea- 
son to  contend  that  the  vessel  was  piratically 
eaptured. 

At  the  same  time  I  heartily  concur  in  the 
opinion,  that  ad  far  as  between  neutrals,  at 
least,  a  sentence  of  condemnation  is  indispensa- 
Uy  necessary  to  produce  a  complete  devesture 
of  property,  and  imless  the  neutral  property 
captured  be  put  in  a  train  for  legal  adjudica- 
tion, I  shoula  think  a  nation  at  liberty  to  seize 
it  as  being  piratically  taken;  for  the  capturing 
jowei  is  bound  to  satisfy  the  neutral  nation 
that  she  had  a  legal  right  to  attack  her  citizen ; 
and  it  will  be  foimd,  upon  reflection,  that  this 
cannot  be  satisfactorily  done  in  p.nv  oH'pr  ^omp 
616*]  than  •by  a  decree  of  her  tribunals  of 
justice.  Much  has  been  said  about  the  differ- 
ent rules  adopted  by  European  nations  respect- 
ing the  devesture  of  property.  These  rules  were 
imiversally  adopted  by  the  respective  nations 
to  regulate  the  claims  of  their  own  citizens  in 
questions  of  salvage  and  restitution.  In  case 
of  alliances  in  war,  each  nation  extended  to  its 
ally  the  beneflt  of  a  rule  which  ascertained 
the  rights  of  her  own  citizens.  And  the  cor- 
rectness of  these  rules  was  mere  matter  of  spec- 
ulation, in  no  wise  affecting  the  interest  of  neu- 
trols,  until  Great  Britain  thought  proper,  in 
the  last  war,  to  exact  a  salvage  on  the  recap- 
ture of  neutral  property.  There  appears  to 
me  to  remain  but  two  of  the  points  made  by 
counsel,  on  which  it  may  be  necessary  for  me 
to  remark. 

1st.  How  far  the  sentence  of  condemnation 
.  would  affect  the  property  after  the  sale. 

2d.  Whether  the  whole  transaction  was  not 
inconsistent  with  the  treaty  subsisting  between 
the  two  nations,  and,  therefore,  producing  no 
change  of  property. 

Ist.  In  the  case  of  Shcafe  and  Turner  v.  A 
parcel  of  Sugars,  decided  in  the  district  court 
of  this  district  in  the  year  1800,  in  favor  of  the 
purchasers,  and  affirmed  on  appeal  to  the  cir- 
cuit court,  the  property  captured  was  carried 
into  the  Havanna  and  libelled  and  condemned 
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by  a  Fr«ich  court  sitting  at  the  Cape.  The 
sale  also  took  place  prior  to  the  condemnation. 
It  was,  indeed,  asserted  in  that  case,  as  it  was 
in  this,  that  the  sale  was  made  with  the  consent 
of  the  captain^  but  there  was  no  evidence  to 
prove  it.  In  two  important  features,  these 
cases  are  parallel,  and  I  might  rest  my  opinion 
on  this  point,  on  precedent  alone;  but  it  af- 
fords me  more  satisfaction  to  be  able  also  to  de- 
cide on  principle.  As  the  sale  was  not  made  by 
order  of  a  competent  tribunal,  and  was  made  by 
the  captors  at  a  time  when  their  rights  were 
not  consummated  by  a  judicial  decision,  the 
claimant  in  this  case  could  have  acquired  no 
more  than  an  inchoate  right,  subject  to  be  con- 
firmed or  defeated  by  the  event  of  the  decision 
of  the  court  to  which  the  cause  was  preferred; 
that  is,  he  acquired  no  more  interest  than  what 
was  possessed  by  the  captor  from  whom  he  pur- 
chased. Had  the  decision  been  against  the 
captors,  with  the  evidence  now  before  me. ,  I 
should  not  hesitate  to  decide  in  favor  of  resti- 
tution; but  when  once  the  decree  of  condemna- 
tion was  passed,  the  government  of  France  has 
made  the  act  of  capture  its  own,  ^.nd  all  ques- 
tions of  individual  interest  are. at  an  end. 

The  whole  of  the  argument  founded  on  the 
violation  of  the  treaty,  is  subject  to  the  general 
objection,  that  it  leads  to  a  revision  of  a  decree 
of  a  foreign  tribunal. 

The  French  courts  are  bound  by  the  conven- 
tion with  France,  and  it  is  to  be  presumed, 
that  they  bear  it  in  mind  in  their  decisions. 
They  possess  the  same  power  in  construing  its 
meaning  and  effect  that  we  do,  and  though  in- 
fluenced by  an  erroneous  opinion,  that  would 
not,  of  itself,  vitiate  their  decrees.  With  re- 
gard to  the  groimd  of  the  argument  drawn 
from  the  12th  article,  to  wit,  that  Port  de  Paix 
is  the  port  *of  an  enemy  of  France,  and,  [*517 
therefore,  a  trade  with  it  is  sanctioned  by  tliat 
article,  I  think  is  totally  incorrect  in  point  of 
fact.  France  has  not  yet  relinquished  the  con- 
test, and  until  she  does,  I  think  that  all  the 
ports  of  the  island  are  still  ports  of  France, 
and  that  she  possesses  the  right  to  exclude  all 
the  world  from  a  commerce  with  them,  and  to 
fix  the  penalty  for  a  breach  of  such  exclusion. 
There  is  a  peculiarity  in  the  unhappy  conflict 
raging  in  that  devoted  island,  which  should 
make  us  hesitate  in  applying  to  it  the  general 
rules  of  war  between  independent  nations. 
Great  Britain,  deeply  interested  as  she  is  in 
embarrassing  and  distressing  her  enemy,  has 
not  ventured  to  apply  the  general  laws  of  war 
to  this  newly  erected  empire.  On  the  contrary, 
she  condemns  our  vessels  carrying  contraband 
of  war  to  the  brigand  ports,  as  if  carryin<»  to 
the  ports  of  her  enemy,  although,  in  fact,  it  is 
carrying  them  to  the  most  inveterate  enemy  of 
her  rival.  As  the  20th  article  relates  only  to 
the  case  of  a  capture  for  carrying  contraband 
of  war  to  an  enemy's  port,  I  shall  pass  it  over 
without  any  observations,  and  shall  close  with 
a  few  remarks  on  the  22d  article,  the  last  no- 
ticed in  the  argument. 

The  first  clause  of  this  article,  and  the  only 
one  relating  to  this  case,  is  in  the  following 
words :  '*It  is  further  agreed,  that  in  all  cases, 
the  established  courts  for  prize  ci.uses  in  the 
country  to  which  prizes  may  be  conducted,  shall 
take  cognizance  of  them,"  &c.  It  strikes  me, 
upon  an  attentive  consideration  of  this  article, 
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that  the  Mily  objeoi  of  H  was  a  reoognitton  of 
tlM  established  dociriiiiL  that  the  eourts  of  the 
capturing  power  shall  judge  of  the  legally  of 
capture,  and  to  add  the  very  necessary  provision 
that  the  reasons  of  condemnation  shall  be  in 
all  oases  e^qpressed  in  their  decrees.  But  cer* 
tainly  the  words  literallv  taken,  will  produce 
the  inference  contended  for  by  counsel,  to  wit, 
that  Teesels  captured  from  our  citizens  by 
France,  cannot  be  eondenmed,  except  in  a 
French  port,  for  it  would  be  absurd  to  suppose 
that  it  was  intended  to  give  jurisdiction  to  the 
courts  of  any  neutral  or  ally,  into  whose  ports 
sudi  prises  might  be  carried.  If  this  were  a 
Just  construction  of  the  article  alluded  to,  it 
would  only  follow,  that  a  violation  of  the  trcety 
had  been  committed,  fOr  which  France  is  bound 
to  make  atonement,  and  that  the  court  of  ad- 
miralty of  Santo  Domingo  was  Incorrect  in  pro- 
ceeding to  adjudicate  a  vessel  not  lying  in  their 
own  port  But  I  conceive  that  the  validly  of 
the  decree  will  still  remain  unshaken  as  to  the 
change  of  properiy* 

If  this  artiole  was  not  brought  to  the  notice 
of  that  oourti  it  may  well  be  attributed  to  the 
laehea  of  Ite  Mhsllinf  himself  ia  aot  aakiag 


ttJs  defnse,  or,  indeed,  maj  other  In  a  comt 
that  was  open  to  his  claims.  But  there  is  a 
liberality  and  candor  necessary  in  the  eonstme- 
tion  of  treaties  which  would  inake  me  reject  thi 
one  here  contended  for,  were  it  necessary  to  de- 
cide up<m  it.  I  could  never  be  induced  to  think 
that  a  point  of  sudi  importance  would  be  lelt 
to  mere  inf  erenos^  1^  the  able  men  who  negoti- 
ated that  treatv,  when  it  could  have  been  so 
easily  ezpressed.  In  a  sing^  unequivocal  sen- 
tence. Nor  do  1  think  the  interest  of  the  neu- 
tral would  be  promoted  l^  a  construction  which 
would  *subje^  the  fair  trader  to  the  [*518 
mdanehoiy  inconvenience  of  being  detained  in 
some  distant  port,  until  he  couldbe  safely  con- 
veyed to  that  of  the  captor  for  adjudication,  or 
be  exposed,  perhaps,  to  the  perils  of  the  ocean 
during  some  tedious  voyage  for  the  same  pur- 
pose. 

Upon  the  whole,  I  am  of  opinkm  that  the  de- 
crees in  these  cases  should  be  reversed,  uid  the 
libels  be  dismissed.  But  as  the  claimant  p«r- 
chased  before  condemnation,  and  the  la^iTiMH 
had  a  fair  daim  to  this  investigatioo,  I  am  <rf 
opinion  that  eaoh  parly  siMyld  pay  hia  own 
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GENERAL  RULE. 


ft  n  omBBS  tlutt  wbere  damages  are  given  by  the  rule  passed  In  Fdymary  tenn,  1806»  tin 
said  damages  shall  be  cialculated  to  the  day  of  affirmance  of  the  said  judgment  in  this  eonrt 


FEBRUARY  TERM;  1808L 


GENERAL  RULES. 

L  Obdbod,  that  all  parties  in  this  oonrt,  not  being  residents  of  the  United  BtateSy  shaU 
glvo  security  for  the  costs  accruing  in  this  court,  to  be  entered  on  the  record. 

2.  Obdebed,  that  upon  the  deric  of  this  court  producing  satisfactory  «?ldenoe^  \ij  af- 
fidavit or  admowledgment  of  the  parties  or  their  sureties^  of  having  served  a  oopy  of  the  bill 
of  costs  due  by  them  respectively  in  this  court,  on  such  parties  or  sureties,  and  of  their  refus- 
al to  pay  the  same,  an  attachment  shall  issue  against  such  parties  or  sizroties  respeetifely  to 
oonpal  pajrnent  of  the  said  oostift 


NOTE. 


The  Extra  Annotation  here  following  is  arranged  in  the  order  of  the  cases  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Deo.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  darte  of  the  preparation 
of  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Ail.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 

all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

EDiros. 
U.  S.  Notes  4  Cranch  2  L.  ed.  710—54  p. 


IV  CRANCH. 


4  Or.  1,  2  L.  681,  UNITBD  STATES  v.  KIDD. 
No  citationB. 

4  Or.  2-29,  2  L.  681,  JENNINGS  v.  OARSON. 

Admiralty. —  District  Oonrts  of  the  United  States  are  courts  of 
prize,  with  all  the  powers  of  continental  courts  of  appeal  in  prize 
cases,  p.  23. 

Rule  applied  in  dissenting  opinion.  Brown  y.  United  States,  8 
Cr.  137,  3  L.  514,  majority  denying  Jurisdiction  where  property  left 
on  mud  by  tide;  Taylor  v.  Carryl,  20  How.  600,  15  L.  1034,  holding 
further  that  seizure  must  be  valid,  and  control  of  marshal  actual; 
The  Hiawatha,  Blatchf.  Prize,  7,  F.  0.  6,451,  and  holding  jurisdic- 
tion not  restricted  to  seizures  made  within  territorial  dimensions 
or  on  high  seas;  The  Actor,  Blatchf.  Prize,  200,  F.  G.  36,  holding 
question  as  to  whether  seizure  is  one  of  prize,  is  one  for  court  in 
first  instance;  The  Lizzie  Weston,  Blatchf.  Prize,  265,  F.  G.  8,425, 
as  to  procedure;  The  Wave,  Blatchf.  &  H.  252,  F.  O.  17,297,  holding 
act  of  congress  unnecessary  to  establish  jurisdiction  in  civil  causes; 
Fay  V.  Montgomery,  1  Gurt  269,  F.  G.  4,709,  holding  that  court  will 
first  ascertain  whether  case  is  one  of  prize;  The  Emulous,  1  Gall. 
573,  F.  G.  4,479,  as  to  captures  made  in  port;  The  GentUrion,  1  Ware, 
480,  F.  G.  2,554,  to  point  that  one  court  may  enforce  decree  of  an- 
other court;  Jones  v.  The  Richmond,  13  Fed.  Gas.  1013,  holding  ac- 
tion against  vessel  for  salvage,  service  does  not  depend  upon  ques- 
tion as  to  whether  vessel  was  arrested  or  brought  within  territorial 
Jurisdiction  of  court  Glted  generally  in  The  Rio  Grande,  23  Wall. 
465,  23  L.  159.  See  also  The  Ella  Warley,  Blatchf.  Pr.  207,  F.  C. 
4,371,  citing  note  to  principal  case  on  this  point.  Approved  In  The 
Anna,  Blatch.  Pr.  339,  F.  O.  402,  discussing  general  subject. 

Distinguished  in  Assign  v.  The  G.  B.  Lamar,  2  Fed.  Gas.  69,  hold- 
ing Judgment  against  master  for  wages  recovered  in  common-law 
court  cannot  be  enforced  in  admiralty;  Slocum  v.  Wheeler,  1  Gonn. 
447,  where  property  seized  on  shore  held  not  to  be  subject  to  ad- 
miralty jurisdiction;  Bralthwaite  v.  Jordan,  5  N.  Dak.  216,  65  N. 
W.  707,  holding  action  on  bond  given  for  stay  of  proceedings  not 
to  be  part  of  original  prize  action. 

Admiralty. —  In  all  proceedings  in  rem  the  property  is  presumed 
to  be  in  the  custody  of  the  law  unless  the  contrary  appears,  p.  25. 

Oited  and  prUiciple  applied  in  The  Gelestine,  1  Biss.  7,  F.  0.  2,541. 
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ns  to  attachment  in  State  court,  denying  control  to  a  creditor  in 
United  States  Court;  aso  in  The  Bolina,  1  Gall.  81,  F.  0.  1,608,  as 
to  seizures  for  violation  of  revenue  laws;  Burke  v.  Trevitt,  1  Mason, 
100,  F.  0.  2,163,  as  to  libel  for  restitution  of  goods  seized  under 
revenue  laws;  and  in  The  Robert  Fulton,  1  Paine,  626,  F.  0.  11,890, 
as  to  libel  for  materials  furnished;  The  Phebe,  1  Ware.  364,  F.  G. 
11,066,  holding  attachment  will  issue  3f7here  property  taken  from 
custody  of  ofBcer  of  court;  United  States  v.  The  Pitt,  27  Fed.  Oas. 
542,  holding  that  court  may  order  delivery  of  property  to  claimants 
upon  filing  stipulation  bond;  so  also  in  the  Frank  Vanderkerchen,  87 
Fed.  765;  Tracey  ▼.  Gorse,  68  N.  Y.  151,  as  to  property  seized  for 
violation  of  revenue  laws.  See  note  62  Am.  Dec.  245,  on  general 
subject  Approved  in  Gushing  v.  Laird,  107  U.  S.  78,  27  L.  394,  2 
S.  Gt  202;  and  The  Young  America,  30  Fed.  Rep.  791,  discussing 
general  subject 

Admiralty. —  Belligerent  cruiser  seizing  a  neutral  with  probable 
cause,  and  taking  her  in  for  adjudication,  proceeding  regularly, 
is  not  a  wrong  doer,  pp.  28,  29. 

• 

Admiralty  —  Appeal. —  The  property  does  not  follow  the  appeal 
into  the  higher  court,  and  the  lower  court  may  order  it  sold  notwith- 
standing the  appeal,  pp.  26,  27. 

Rule  applied  in  The  William  Bagaley,  5  Wall.  412,  18  L.  591.  Dis- 
cussed in  Young  v.  Kellar,  94  Mo.  594,  4  Am.  St  Rep.  413,  7  S.  W. 
298,  and  principle  applied  to  sale  of  perishable  goods  held  under 
attachment;  so,  also,  in  Gilley  v.  Jenness,  2  N.  H.  92. 

Miscellaneous  citations.— Gited  in  AveriU  v.  Smith,  17  Wall.  93, 
21  L.  616,  to  the  point  that  custodian  of  goods  seized  Is  responsible 
for  loss  or  injury  due  to  neglect 

4  Gr.  29-46,  2  L.  640,  RHINBLANDBR  v.  INSURANGB  GO.  OF 
PENNSYLVANIA. 

Marine  insurance  —  Abandonment — The  capture  of  a  neutral 
vessel  by  a  belligerent  constitutes  a  constructive  total  loss,  and  en- 
titles the  insured  to  abandon  at  any  time  before  restitution,  p.  42. 

Discussed  and  followed  in  Marshall  v.  Insurance  Go.,  4  Gr.  206, 

2  L.  697,  under  similar  facts.    Cited  in  Olivera  v.  Insurance  Go., 

3  Wheat  195,  4  L.  368,  as  to  vessel  in  blockaded  port;  Thompson 
V.  Insurance  Go.,  2  La.  240,  22  Am.  Dec.  136,  as  to  unwarranted  seiz- 
ure on  ground  of  illicit  trade;  Bohlen  v.  Insurance  Go.,  4  Binn.  441, 
but  holding  that  assured  need  not  abandon  before  vessel  condemned 
Approved  in  Peele  v.  Insurance  Go.,  3  Mason  65,  67,  F.  G.  10,905, 
and  Thompson  v.  Insurance  Go.,  2  La.  240,  22  Am.  Dec  186»  dis- 
cussing general  subject 


/ 
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Marine  insurance. —  Tbe  state  of  the  loss  at  the  time  of  the  offer 
to  abandon  fixes  the  rights  of  the  parties,  and  subsequent  release 
does  not  prevent  recovery  for  total  loss,  p.  46. 

Cited  and  rule  applied  in  Bradlle  v.  Insurance  Co.,  12  Pet  397» 
9  L.  1132,  where  value  of  vessel,  at  place  where  repairs  must  be 
made,  held  to  govern  right;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  75, 
31  L.  67,  8  S.  Ct  72,  holding,  where  abandonment  is  in  good  fal^, 
ft  is  not  affected  by  change  in  circumstances  rendering  repairs  less 
expensive;  so,  also,  in  Peele  v.  Insurance  Co.,  3  Mason,  37,  F.  C. 
10,905,  holding  further  act  of  underwriter,  in  taking  possession,  con- 
stituted acceptance  of  abandonment;  and,  conversely,  where  aban- 
donment not  made  when  right  accrued,  but  vessel  repaired,  owner 
could  not  afterwards  abandon,  Humphreys  v.  Insurance  Co.,  8 
Ifason,  436,  F.  C.  6,871;  Fuller  v.  Insurance  Co.,  31  Me.  327,  holding 
repair  of  vessel  by  purchaser  after  abandonment  not  to  impair  vali- 
dity of  abandonment;  Dickey  v.  Insurance  Co.,  4  Cow.  243,  holding 
repairing  of  vessel  by  master  destroys  right,  although  unknown  to 
owner;  Badcliff  v.  Coster,  1  Hoff.  Ch.  103,  holding  offer  to  abandon 
must  be  based  upon  Information  of  facts  sufficient  to  warrant 
abandonment 

Miscellaneous  citations.— Cited  in  Flanagan  v.  Insurance  Co., 
25  N.  J.  L.  521,  to  the  point  that,  when  policy  is  open,  insurer  can 
only  recover  to  extent  of  damage,  although  loss  be  totaL 

4  Cr.  46-47,  2  L.  545,  MONTALBT  v.  MURRAY. 

Jurisdiction  of  IT,  S.  courts. —  Facts  necessary  to  give  Jurisdiction 
must  be  averred,  p.  47. 

Cited  and  applied,  in  dissenting  opinion,  McNutt  v.  Bland,  2  How. 
22,  11  L.  164,  majority  holding  it  sufficient  if  parties  beneficially  in- 
terested be  competent;  dissenting  opinion,  Marshall  v.  Railroad  Co., 
16  How.  341,  14  L.  964,  declaring  corporation  not  a  citizen  and  that 
citizenship  of  president  and  directors  should  be  averred;  Dred  Scott 
V.  Sandf ord,  19  How.  402, 15  L.  699,  holding  free  negro,  born  of  slave 
parents,  not  a  citizen;  Childress  v.  McGehee,  Minor,  133,  and  prin- 
ciple applied  to  Justices'  Courts  as  being  of  limited  Jurisdiction; 
also  in  Commissioners'  Court  v.  Thompson,  18  Ala.  697,  as  to  Oom- 
mlssioners'  Court  of  Roads;  and  in  Ingraham  y.  V^mold,  1 
J.  J.  Marsh.  407,  to  the  ''General  Court;"  Clarey  v.  Marshall'i 
Heirs,  4  Dana  (Ky.),  97,  holding,  further,  that  facts  may  appear  in 
any  part  of  record;  Beebe  v.  Armstrong,  11  Mart.  (La.)  (O.  S.)  441, 
as  to  removal  of  causes;  Florence  Co.  v.  Baker  Co.,  110  Mass.  81, 
on  same  point  Cited  generally  in  Blair  v.  West  Point  Manfg.  Co., 
7  Neb.  164. 

Juilsdictian. —  Federal  courts  have  not  Jurisdiction  between 
aliens,  p.  47. 

Doctrine  applied  in  Picquet  v.  Swan,  6  Mason,  65,  F.  O.  11,134, 
holding  citizen  of  Territory  not  citizen  for  purpose  of  suing  in  Fed* 
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eral  courts;  Pooley  v.  Lnco,  72  Fed.  661,  under  facts  similar  to  those 
in  principal  case;  Petrocokino  t.  Stuart,  19  F.  O.  385,  holding  that 
fact  that  foreign  corporation  has  office  within  Jurisdiction  does  not 
render  it  competent  to  sue  another  alien;  Orosco  v.  Gagliardo,  22 
GaL  85,  denying  petition  for  removal  to  Federal  court 

Distinguished  in  Hinckley  v.  Byrne,  Deady,  227,  F.  O.  6,510,  where 
plaintiir  was  citizen  of  United  States. 

Juilsdictlon. —  Where  payee  and  maker  of  note  are  both  aliens 
indorsee  cannot  sue  in  Federal  court,  p.  47. 

Cited  and  principle  appUed  in  Morgan  v.  Gay,  19  Wall.  83,  22  I# 
100,  where  payee  of  inland  bill  of  exchange  not  competent  to  sue; 
Parker  v.  Ormsby,  141  U.  S.  86,  35  L.  656,  11  S.  Ct  913,  dismissing 
suit  where  citizenship  of  payee  not  averred;  Shurford  v.  Gain,  1 
Abb.  (U.  S.)  808,  F.  0.  12,823,  where  original  parties  citizens  of  same 
State;  Rogers  v.  Linn,  2  McLean,  127,  F.  C.  12,015,  sustaining  de- 
murrer where  citizenship  of  assignor  of  bond  not  alleged;  Hampton 
y.  Ganal  Co.,  9  Sawy.  383,  19  Fed.  3,  ruling  similarly  as  to  me- 
chanics* liens;  New  Orleans,  etc.,  Co.  v.  The  Recorder,  27  La.  Ann. 
293,  dismissing  suit  where  original  parties  to  mortgage  not  compe- 
tent to  sue.  The  rule  has  been  approved  in  BuUard  v.  Bell,  1  ^f ason, 
251,  F.  0.  2,121,  and  Donaldson  v.  Hazen,  Hemp.  425,  F.  C.  3,984, 
discussing  the  general  subject. 

Distinguished  In  Coffee  v.  Planters'  Bank,  18  How.  187,  14  L.  106, 
and  Phillips  v.  Preston,  5  How.  291,  12  L.  157,  where  suit  was  not 
upon  note  assigned  but  upon  new  agreement  between  maker  and 
assignee;  Wilson  v.  Fisher,  1  Bald.  137,  F.  C.  17,803,  holding  that 
where  original  parties  competent,  intermediate  assignment  to  one 
not  competent  is  Immaterial;  Dundas  v.  Bowler,  8  McLean,  208^ 
F.  C.  4,140,  denying  application  to  case  of  mortgage;  Towne  v. 
9mith,  1  Wood.  &  M.  119,  F.  0. 14,115,  where  note  payable  to  maker^ 
and  by  him  indorsed,  held  payable  to  bearer. 

Costa  on  appeaL — If  a  Judgment  is  reversed  for  want  of  Juris* 
diction  costs  are  not  to  be  allowed,  p.  47. 

The  rule  has  been  applied  In  Homtball  v.  The  Collector,  9  WalL 
567,  19  L.  562,  and  Abbey  v.  The  Robert  L.  Stevens,  1  F.  C.  12,  In 
admiralty  proceedings,  dismissing  libels  for  want  of  Jurisdiction; 
Bumham  v.  Rangely,  2  Wood.  &  M.  421,  422,  F.  C.  2,177,  ruling  simi- 
larly in  dismissing  suit  in  equity.  Cited  approvingly  in  Miller  v. 
Clark,  52  Fed.  902,  and  Jim  v.  State,  3  Mo.  1G3,  discussing  general 
subject 

Rule  limited  in  Mansfield,  etc.,  Ry.  Co.  v.  Swan,  111  U.  S.  388,. 
28  L.  466,  4  S.  Ct  514,  awarding  costs  against  party  wrongfully  re- 
moving cause  to  Federal  court;  Bradstreet  v.  Higgins,  114  U.  S. 
264,  29  L.  176,  5  S.  Ct  880,  holding  party  entitled  to  costs  incident 
to  motion  to  dismiss;  Bitz  v.  Meyer,  40  N.  J.  L.  256,  29  Am.  Rep. 
236,  awarding  costs  where  trial  of  issue  of  fact  necessary  to  deter- 
mine Jurisdiction. 
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4  Or.  48^9,  2  L.  546,  UNITED  STATES  v.  WILLINGS. 

Admiralty. —  Vessel  may  be  transferred,  by  parol,  at  sea,  and.  If 
resold  to  vendor,  on  arrival  in  port  does  not  lose  her  American - 
diaracter  and  no  new  register  is  necessary,  pp.  55-69. 

Rnle  applied  in  Calais  Steamboat  Go.  v.  Van  Pelt,  2  Black,  285, 
17  L.  289,  and  In  Scndder  v.  Calais  Steamboat  Co.,  1  Cliff.  380,  F.  C. 
12,565;  also  in  Barnes  v.  Taylor,  81  Me.  834.  See  also  Vinal  y. 
Burrill,  16  Pick.  406,  discus^ing  subject  generally. 

Denied  in  Ohl  v.  Insurance  Co.,  4  Mason,  394,  F.  C  10,478,  holding 
written  contract  necessary. 

Veesel. —  Transfer  of,  at  sea,  without  change  of  papers  does  nol 
work  a  forfeiture  of  her  national  character,  p.  56. 

Rule  applied  in  D'Wolf  v.  Harris,  4  Mason,  538,  F.  0.  4,221,  also 
in  The  Forrester,  Newb.  94,  F.  C.  15,132,  holding  further  ma  to  diBtine 
tlon  between  registration  and  enrollment. 

4  Cr.  60-62,  2  L.  550,  ONEALE  v.  LONG. 

Appeal  and  error. —  Exceptions  will  lie  to  refusals  of  the  court 
to  give  instructions  when  requested  to  do  so,  p.  62. 

Rule  applied  in  Emerson  v.  Hogg,  2  Blatchf .  7,  F.  C.  4,440,  holding 
that  where  charge  does  not  comply  with  prayer,  instructions  are  to 
be  considered  as  refused. 

Alteration  of  written  in8tram«it8.-^Alteration  of  a  bond  l)y  prln* 
cipal,  in  substituting  a  surety  without  consent  of  the  other  sureties, 
renders  the  bond  invalid,  p.  62. 

Cited  to  this  point  and  principle  applied  in  Anderson  v.  Bellenger, 
87  Ala.  337,  13  Am.  St  Rep.  48,  6  So.  82,  holding  contract  of  surety- 
ship should  be  construed  strictly  in  favor  of  surety;  Sans  ▼.  People, 
8  111.  336,  as  to  alteration  of  penalty  in  bail  bond;  Covert  v.  Shirk. 
58  Ind.  268,  as  to  withdrawal  by  surety  on  appeal  bond  before  appro- 
val by  court;  People  v.  Brown,  2  Doug.  (Mich.)  13,  as  to  alteration  of 
penalty  in  sheriff's  bond.  Discussed  in  Humphreys  v.  GuiUow,  13 
N.  H.  387,  38  Am.  Dec.  500,  and  principle  applied  to  material  altera- 
tion of  promissory  note.  See  also  note,  25  Am.  Rep.  709,  on  general 
subject. 

The  principle  has  also  been  approved  in  the  following  cases  dis- 
cussing the  general  subject:  Taylor  v.  Johnson,  17  Oa.  533;  Barrett 
V.  Thomdyke,  1  Me.  76;  Walla  Walla  County  v.  Ping,  1  Wash.  Ter. 
844,  where  authorities  are  collected  and  compared. 

Distinguished  in  State  v.  Pepper,  31  Ind.  86,  holding  that  where 
spaces  are  left  for  subsequent  insertions,  surety  is  estopped  from 
denying  validity;  Yeager  v.  Musgrave,  28  W.  Va.  Ill,  as  to  Imma^ 
terlal  alteration  by  third  party. 
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4  Cr.  62-78,  2  L.  550,  SMITH  ▼.  CARRINGTON. 

Svidenoe.— Admission  of  a  copy  of  a  letter  in  evidence,  not  an* 
thenticated,  and  the  original  unaccounted  for,  is  error  and  ground 
for  reversal  of  Judgment,  and  the  court  cannot  inquire  into  its 
weight  or  importance,  p.  70. 

Oited  to  this  point  in  Manhattan  Malting  Go.  ▼.  Sweteland,  14 
Mont  272,  86  Pac.  84,  as  to  admission  of  parol  evidence  where  stat* 
ute  requires  written.  Approved  in  Laty  v.  Purdy,  2  Overt  165,  dis- 
cussing general  subject 

Exception  to  instructions. —  Biisdirection  in  the  charge  to  the 
Jury  affords  ground  for  a  bill  of  exceptions,  p.  72. 

Cited  in  Texas  &  Pacific  Ry.  v.  Yolk,  151  U.  S.  78,  38  L.  80, 14  S.  Ot 
240,  as  to  omission  of  court  to  charge  when  requested;  and,  on  same 
point  in  Bmerson  v.  Hogg,  2  Blatchf.  7,  18,  F.  G.  4,440;  Brackett  v. 
Norton,  4  Gonn.  521,  10  Am.  Dec.  181»  as  to  charge  containing  con- 
struction of  unproved  foreign  laws;  State  v.  Hascall,  6  N.  H.  859, 
as  to  omission  to  charge  regarding  competence  of  evidence;  Fire- 
men's Ins.  Go.  V.  Walden,  12  Johns.  517,  7  Am.  Dec.  344,  holding  er- 
roneous a  positive  direction  as  to  materiality  of  facts;  Fletcher  v. 
Howard,  2  Alkens,  117,  16  Am.  Dec.  689,  as  to  refusal  to  instruct 
regarding  effect  of  possession  by  pledgor  in  case  of  pledge;  Gordon 
y.  Gity  of  Richmond,  88  Va.  489,  2  S.  E.  729,  as  to  obscure  and  mis- 
leading instructions.    See  note,  72  Am.  Dec.  542,  on  general  subject. 

Distinguished  in  Knapp  v.  McBrlde,  7  Ala.  80,  holding  mere  neg- 
lect to  charge  not  ground  for  reversal;  Dunlop  v.  Patterson,  5  Gow. 
246,  and  Washburn  v.  Tracy,  2  D.  Ghip.  186,  15  Am.  Dec.  668,  hold- 
ing that  omission  must  be  of  Instruction  requested  by  counsel. 

InstractionB  to  Jury. —  The  court  cannot  be  required  to  charge 
respecting  a  matter  of  fact  and,  when  such  request  is  made,  is  not 
bound  to  separate  law  from  fact  and  charge  as  to  former,  p.  71. 

Gited  and  applied  in  IJuited  States  v.  Bumham,  1  Mason,  69,  F.  G. 
14,690,  where  request  contained  recital,  of  evidence;  so,  also,  in 
Steams  v.  Barrett  1  Mason,  178,  F.  G.  18,837;  Proctor  v.  Hart,  5 
Fla.  467,  holding  court  may  refuse  to  charge  as  to  abstract  proposi- 
tion not  based  on  color  of  evidence.  Followed  in  Brooke  v.  Young, 
8  Rand.  112;  in  Peasley  v.  Boatwrlght  2  Leigh  (Va.),  197,  under  facts 
similar  to  principal  case.  Kule  discussed  and  approved  in  Kitty  v. 
FItzhugh,  4  Rand.  604. 

Bvidenco  —  Competency  of  witnesses. —  Incompetency  of  a  wit- 
ness as  to  one  point  is  not  ground  for  his  rejection  generally,  p.  69. 

Gited  In  Beers  v.  Broome,  4  Conn.  256,  as  to  witness  Interested  in 
part  of  transaction;  McMlcken  v.  Fair,  4  Mart  (La.)  (N.  S.)  178, 
as  to  interest  in  certain  items  of  account      Gited  generally  in 
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Knowles  v.  Dow,  22  N.  H.  410,  55  Am.  Dec  171,  discussing  subject 
of  eyidence  of  custom. 

Miscellaneous  citations.— CSited  in  Sibly  v.  Hood,  8  Mo.  208,  as 
to  functions  of  Jury;  also  in  Denny  y.  Palmer,  5  Ired.  624,  but  not 
in  point 

4  Or.  78-74,  2  L.  554,  PENDLETON  ▼.  WAMBBRSIB. 

Partnership  —  Assignmeoit  of  interest. —  An  assignee  of  a  co- 
partner may  maintain  a  bill  for  an  account  against  the  other  mem- 
bers of  a  partnership  which  was  formed  to  deal  in  lands,  p.  74. 

Glted  and  rule  applied  in  Hlrbour  v.  Reeding,  8  Mont  25,  holding, 
further,  as  to  effect  of  statute  of  frauds;  so,  also,  in  Chester  v.  Dick- 
erson,  54  N.  Y.  7,  13  Am.  Rep.  552;  Tiller  v.  Cook,  77  Va.  481,  as  to 
partnership  formed  for  purpose  of  repairing  and  operating  mill. 

4  Or.  75-187,  2  L.  554,  EX  PARTE  BOLLMAN  &  SWARTWOUT. 

Jurisdiction. —  Courts  which  are  created  by  written  law,  and 
whose  Jurisdiction  Is  defined  by  written  law,  cannot  transcend  that 
Jurisdiction,  p.  98. 

Cited  and  applied  in  In  re  Garvey,  7  Conn.  248,  denying  authority 
of  Judge  to  issue  habeas  corpus,  in  chambers,  where  such  authority 
not  given  by  statute;  People  v.  Taylor,  1  Scam.  202,  State  Supreme 
Court  refusing  writ  of  habeus  corpus  in  exercise  of  original  Juris- 
diction; Baker  y.  Ghisholm,  8  Tex.  158,  disclaiming  Jurisdiction  to 
entertain  appeal  from  decision  of  lower  court  in  contested  election 
case;  Solon  y.  State,  5  Tex.  App.  805,  denying  Jurisdiction  of  Justice's 
Court  oyer  misdemeanor  not  specified  by  statute. 

Jurisdiction. —  Federal  courts  have  no  common-law  Jurisdiction, 
and  can  take  cognizance  of  offenses  only  as  authorized  by  congress, 
p.  d8. 

Cited,  and  applied  in  dissenting  opinion,  Tennessee  y.  Davis,  100 
U.  S.  282,  25  L.  657,  majority  holding  trial  for  murder,  committed 
by  revenue  ofilcer  in  discharge  of  duty,  removable  to  Federal  court; 
dissenting  opinion.  In  re  Neagle,  135  U.  S.  78,  96,  34  L.  76,  83,  10  S. 
Ot  673,  679,  majority  sustaining  decree  of  Circuit  Court  discharging, 
in  habeas  corpus  proceeding.  Federal  officer  held  for  murder  by 
State  court;  In  re  Barry,  136  U.  S.  601,  607,  608,  v509,  610,  612.  613, 
note,  84  L.  505,  507,  508,  509,  42  Fed.  Rep.  116,  120,  121,  122,  123. 
124,  126,  127,  F.  C.  1,059.  denying  Jurisdiction  of  Circuit  Court  to 
issue  writ  at  instance  of  alien  parent,  to  determine  right  of  othei 
parent  to  custody  of  child;  United  States  v.  Wilson,  8  Blatchf.  438. 
F.  O.  16,731,  where  Jurisdiction  given  to  Circuit  Court  over  torts 
committed  on  "  high  seas,*'  held  not  to  extend  to  those  committed  in 
port;  Ex  parte  Everts,  1  Bond,  200,  202,  F.  O.  4,581,  refusing  writ 
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to  review  proceedings  of  State  court  awarding  custody  of  child,  al- 
though petitioner  was  citizen  of  another  State;  so,  also,  in  Bennett 
y.  Bennett,  Deady,  814,  F.  O.  1,318;  United  States  y.  New  Bedford 
Bridge,  1  Wood.  &  M.  408,  436,  440,  448,  F.  0.  15,867,  quashing  in- 
dictment against  corporation  for  maintaining  obstruction  in  navi- 
gable river,  in  absence  of  act  of  congress  making  such  act  punish- 
able; United  States  V.  Plumer,  3  Cliff.  55,  F.  G.  16,056,  denying  Juris- 
diction of  Circuit  Court  to  review,  on  writ  of  error.  Judgment  of 
District  Court  in  criminal  cause;  In  re  Boles,  48  Fed.  Rep.  76,  4  U.  S. 
App.  1,  denying  Jurisdiction  of  Federal  Court  of  Appeals  to  issue  writ 
of  habeas  corpus  to  be  served  outside  of  circuit;  King  v.  McLean 
Asylum,  64  Fed.  Rep.  342,  347,  348,  21  U.  S.  App.  481,  refusing  writ 
to  review  commitment  of  person  in  Insane  asylum,  by  order  of  State 
court;  Ludington  v.  The  Nucleus,  15  F.  C.  1095,  holding  contracts 
for  materials  furnished  at  home  port  In  building  vessel  not  to  be 
within  act  extending  Jurisdiction  of  District  Courts  to  great  lakes; 
dissenting  opinion,  Slocum  v.  Wheeler,  1  Conn.  453,  arguing  that  in 
order  to  render  Judgment  of  District  Court,  sitting  as  Admiralty 
Court,  conclusive.  Jurisdiction  must  appear  on  record;  dissenting 
opinion,  Chumasero  v.  Potts,  2  Mont  290,  arguing  that  Territorial 
court  cannot  issue  writ  of  mandamus  without  authority  of  congress. 
The  principle  has  also  been  applied  in  In  re  Garvey,  7  Colo.  507,  4 
Pac.  760,  denying  Jurisdiction  of  Judge  to  issue  habeas  corpus  at 
chambers  where  statute  gives  bucJi  Jurisdiction  to  court  generally. 
Distinguished  in  Ex  parte  Des  Rochers,  McAll,  72,  73,  F.  C.  3,824, 
issuing  writ,  at  Instance  of  party  to  suit,  where  Justice  of  State 
Supreme  Court,  whose  presence  was  necessary  to  decide  cause, 
was  deprived  of  liberty  by  individuals. 

Construction. —  The  nature  of  a  provision  in  a  statute,  as  well  as 
its  context,  may  be  resorted  to  to  determine  its  meaning,  p.  95. 

Cited  and  applied  in  Brady  v.  Bartlett,  56  CaL  364,  construing 
statute  directing  mode  of  levying  assessments  for  pubUc  im- 
provemehts. 

Jurisdiction. —  State  courts  are  not  Inferior  courts  within  mean- 
ing of  Federal  Constitution,  p.  97. 

Cited  and  principle  applied  in  Davison  v.  Champlin,  7  Conn.  248, 
holding  that  congress  cannot  confer  on  State  court  Jurisdiction  of 
offense  arising  under  postal  laws. 

Habeas  corpus  will  not  issue  from  Federal  to  State  court  except 
in  cases  arising  under  laws  of  the  United  States,  p.  97. 

Cited  and  applied  in  Holmes  v.  Jennison,  14  Pet  620,  621,  625, 
026,  10  L.  622,  623,  625,  626,  refusing  writ  where  prisoner  held  for 
extradition  under  warrant  issued  by  governor  of  State;  Bx  parte 
Hung  Hang,  108  U.  S.  553,  27  L.  812,  2  S.  Ct  864,  where  petitioner 
held  for  trial  for  violation  of  city  ordinance  alleged  to  be  repugnant 
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to  Federal  Ck>nstitutlon;  In  re  Barry,  136  U.  S.  625,  note,  84  L.  513, 
42  Fed.  Bep.  133,  F.  O.  1,059,  refusing  writ  to  review  decision  of 
State  court  awarding  custody  of  minor  child;  so  also  in  Ex  parte 
Byerts,  1  Bond,  200,  202,  F.  0.  4,581,  Bennett  v.  Bennett,  Deady,  314, 
F.  O.  1,818,  and  King  y.  McLean  Asylum,  64  Fed.  Bep.  342,  347, 
848,  21  U.  S.  App.  481. 

Habeas  corpus.— The  Supreme  Court  has  Jurisdiction  to  issue  a 
writ%f  habeas  corpus  to  examine  into  the  cause  of  a  commitment  by 
an  inferior  Federal  court,  p.  101. 

A  number  of  citing  cases  are  upon  this  point  The  rule  has  been 
cited  and  applied  in  Ex  parte  Watkins,  7  Pet  572,  573,  8  L.  788, 
where  prisoner  committed  under  ca.  sa.  to  collect  fine;  dissenting 
opinion.  In  re  Kaine,  14  How.  146,  14  L.  363,  majority  refusing 
writ  where  proceedings  of  commissioner  committing  prisoner  had 
been  held  yaUd  in  Circuit  Court  upon  a  habeas  corpus;  Ex  parte 
Milligan,  4  WaU.  110,  18  L.  292,  holding  that  suspension  of  privilege 
of  writ  does  not  suspend  writ  itself,  and  it  will  issue  to  review  de- 
cision of  lower  court  committing  prisoner  under  declaration  sus- 
pending writ;  Ex  parte  McCardle,  6  Wall^  324,  18  L.  817,  and  Ex 
parte  Yerger,  8  Wall.  97,  98,  19  L.  336,  holding  that  Supreme  Court 
may  issue  writ  accompanied  by  writ  of  certiorari  to  revise  decision 
of  lower  court  in  habeas  corpus  proceedings,  remanding  prisoner; 
Ex  parte  Lange,  18  Wall.  166,  21  L.  875,  extending  principle  and 
discharging  prisoner  held  under  final  Judgment  of  lower  court 
rendered  without  authority;  Ex  parte  Perkins,  29  Fed.  908,  applying 
principle  in  Circuit  Court  issuing  habeas  corpus  where  orisoner 
committed  for  contempt  by  court  lacking  Jurisdiction  in  first  in- 
stance; State  y.  Sullivan,  50  Fed.  598,  holding  that  grant  by  con- 
gress of  general  power  to  issue  writ  included  writ  of  habeas  corpus 
cum  causa;  In  re  McDonald,  16  Fed.  Cas.  20,  23,  collecting  and 
discussing  authorities;  the  principle  has  also  been  applied  in  State 
courts,  and  the  following  cases  have  relied  upon  it:  Ex  parte 
Harbour,  39  Ark.  129,  holding  that  Supreme  Court  of  State  may 
review,  on  certiorari,  decision  of  inferior  court  refusing  bail;  State 
y.  Neel,  48  Ark.  288,  3  S.  W.  633,  issuing  writ  to  determine  as  be- 
tween lessees,  who  has  right  to  services  of  convict;  State  v.  Mace, 

5  Md.  340,  issuing  writ  of  habeas  corpus  ad  testificandum;  State  r. 
Grant  10  Minn.  46,  holding  constitutional,  act  of  legislature  confer- 
ring upon  Supreme  Court  power  to  issue  writ;  dissenting  opinion, 
hix  parte  Marmaduke,  91  Mo.  251,  4  S.  W.  99,  as  Instance  where 
United  States  Supreme  Court  Issued  writ;  State  y.  Barber,  4  Wyo. 
68,  32  Pac.  16,  holding  that  where  State  Supreme  Court  is  authoiV 
iaed  to  issue  writ  of  mandamus  generally,  it  may  issue  it  to  compel 
election  board  to  canvass  returns. 

Cited  generally  in  Ex  parte  Davis,  7  Fed.  Cas.  47;  In  re  Elaine,  14 
Feo.  Cas.  87,  88,  discussing  subject  of  habeas  corpus;  People  y.  Tur- 
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ner,  1  Gal.  147,  52  Am.  Dec.  2d8,  discussing  subject  of  ex  parte  juris- 
diction of  State  Supreme  Court;  dissenting  opinion,  Hyatt  v.  Allen, 
tA  CaL  364,  368,  as  instance  where  Supreme  Court  issued  writ  in 
•exercise  of  appellate  jurisdiction. 

Distinguished  in  Bx  parte  Kearney,  7  Wheat  42,  5  L.  392.  holding 
•commitment  for  contempt  to  be  in  the  nature  of  a  conviction,  and 
hence  habeas  corpus  could  not  issue;  Bx  parte  Watkins,  3  Pet  208, 
7  L.  655,  where  prisoner  held  under  conyiction  in  criminal  cast  by 
•court  of  competent  jurisdiction;  In  re  Metzger,  5  How.  189,  190,  191, 
12  Li.  110,  denying  jurisdiction  of  court  to  issue  writ  as  incident  to 
appellate  power,  where  commitment  ordered  by  dintrict  judge  at 
chambers;  In  re  Kaine,  14  How.  119, 130,  131, 133,  14  L.  351,  356,  357. 
denying  jurisdiction  to  issue  writ  where  legality  of  proceedings  of 
•commissioner  ordering  extradition  of  prisoner  had  been  inquired 
into  and  sustained  by  Circuit  Court;  dissenting  opinion,  Bx  parte 
WeUs,  18  How.  817,  15  L.  426,  majority  entertaining  writ  to  inquire 
as  to  legality  of  imprisonment  under  sentence  of  Circuit  Court; 
Bx  parte  Siebold,  100  U.  S.  874,  375,  25  L.  718,  denying  authority 
to  Issue  writ  where  commitment  was  under  decree  of  court  of 
•competent  jurisdiction;  In  re  Kaine,  14  Fed.  Cas.  83  (see  14  How. 
119,  180, 131, 133, 14  L.  351,  356,  357.)  See  also  dissenting  opinion  of 
Johnson  J.  in  Bx  parte  Watkins,  7  Pet  581,  8  L.  791,  where  rule 
criticised  and  denied. 

Habeas  corpus.— The  decision  that  the  individual  shall  be  im- 
prisoned must  always  precede  the  application  for  habeas  corpus, 
and  as  the  writ  is  for  the  purpose  of  revising  that  decision  it  is  ap- 
pellate in  its  nature,  p.  101. 

Principle  applied  in  Bx  parte  Tom  Tong,  108  U.  S.  560,  27  L.  828^ 
It  S.  Ct  873,  refusing  to  entertain  certificate  of  division  from  Circuit 
Court  as  to  whether  writ  should  issue  to  State  court  there  having 
been  no  committment  by  a  Federal  court;  Yarborough  v.  State,  2 
Tex.  521,  holding  that  appeal  does  not  lie  to  State  Supreme  Court 
from  inferior  court  remanding  prisoner  on  habeas  corpus.  Cited 
-also  in  People  y.  Spiers,  4  Utah,  387,  10  Pac.  610,  discussing  powers 
of  territorial  courts  to  issue  writs  ancillary  to  appellate  jurisdiction. 

Haf>eas  corpua.— If  sufllcient  ground -for  the  prisoner's  detention 
be  shown,  he  is  not  to  be  discharged  for  mere  defects  in  the  original 
commitment,  p.  114. 

Principle  applied  in  Nishimura  Bkiu  t.  United  States,  142  U.  S. 
^(62,  85  Li.  1150,  12  8.  Ct  339,  refusing  writ  to  review  decision  of 
inspector  denying  right  of  immigrant  to  land,  although  such  de- 
cision Irregular  in  form;  In  re  Van  Campen,  2  Ben.  421,  422,  F.  C. 
16^835,  holding,  as  to  indictment  under  national  bank  act  for 
••mbeizlement,  that  probable  cause  to  believe  in  guilt  is  sufficient 
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to  warrant  commitment;  In  re  Veremaltre,  28  Fed.  Cas.  1149.  re- 
manding prisoner  for  extradition  where  warrant  of  commissioner 
prima  fiCcle  sufficient;  Peltier  y.  Pennington,  14  N.  J.  L.  318»  remand- 
ing prisoner,  where  original  warrant  Irregularly  Issued;  Ex  parte 
Mooney,  26  W.  Va.  39,  53  Am.  Rep.  61,  holding  that  where  person 
Is  Imprisoned  under  sentence,  part  of  which  Is  Invalid,  he  will 
not  be  discharged  until  legal  portion  of  sentence  has  been  served. 

Treason  —  Levying  war.— A  conspiracy  to  subvert  the  govern- 
ment by  force  Is  not  treason;  war  must  actually  be  levied,  p.  126. 

Cited  In  United  States  v.  Hanway,  2  Wall.  Jr.  202,  F.  C.  15,299, 
defining  treason  In  charge  to  Jury;  affirmed  in  United  States  v.  Burr, 
25  Fed.  Gas.  165,  where  same  facts  involved  as  in  principal  case; 
State  y.  McDonald,  4  Port  463,  applying  principle  In  holding  that 
to  make  a  free  person  guilty  of  encouraging  a  rebellion  of  slaves 
there  must  be  proof  of  actual  rebellion.  See  also  note.  94  Am.  Dec 
580.  Cited  arguendo  In  dissenting  opinion,  Luther  y.  Borden,  7 
How.  81,  12  L.  615;  United  States  v.  O'SuUlvan,  27  Fed.  Cas.  378. 

Treason  —  Leyying  war.—  If  a  body  of  men  be  actually  assembled 
for  the  purpose  of  subverting  the  government  by  force,  all  who  per- 
form a  part,  however  minute  and  however  remote  from  the  scen^ 
of  action,  are  traitors,  p.  126. 

Cited  and  principle  applied  in  United  States  y.  Athens  Armory, 
2  Abb.  (U.  S.)  146,  F.  C.  14,473  (see  35  Qa.  360),  holding  property 
used  for  purpose  of  manufacturing  arms  for  Confederate  govern- 
ment liable  to  confiscation;  United  States  v.  Greathouse,  2  Abb.  373, 
4  Sawy.  467,  F.  G.  15,254,  defining  treason  In  charge  to  jury  on  In- 
dictment for  fitting  out  vessel  to  aid  rebel  government;  Lawson  v. 
MUler,  44  Ala.  625,  4  Am.  Rep.  149;  Hill  v.  Edwin,  44  Ala.  667,  668; 
Latham  v.  Clark,  25  Ark.  579,  holding  Confederate  government  to 
have  been  treasonable  In  origin,  hence  notes  Issued  by  It  could  not 
constitute  valid  consideration  for  contract;  State  v.  Larkln,  49 
N.  H.  48,  holding  remote  acts  done  In  aid  of  conspiracy  renders  per- 
son conspirator;  Druecker  v.  Salomon,  21  Wis.  626,  94  Am.  Dec.  575, 
holding  persons  remotely  connected  with  concerted  attempt  to  resist 
execution  of  draft,  guilty  of  levying  war.  See  also  note,  94  Am. 
Dec.  581.  Cited  arguendo  ih  Sparf  v.  United  States,  156  U.  S.  66, 
39  L.  849,  15  8.  Ct  279,  discussing  subject  of  evidence  of  accom- 
plices; Noble  y.  Gullom,  44  Ala.  562,  maintaining  invalidity  of  judg- 
ments  rendered  by  courts  in  Insurrectionary  States;  Anderson  v. 
Baker,  23  Md.  625,  enumerating  crimes  defined  In  State  Constitution. 

Distinguished  In  Young  v.  United  States,  97,  U.  S.  65,  24  L.  999.  as 
to  nonresident  alien;  Charge  to  Federal  Grand  Jury  by  Sprague,  J., 
1  Sprague,  594,  F.  G.  18,263,  holding  action  of  mob  In  Interrupting 
proceedings  of  court  and  rescuing  fugitive  slave  not  to  constitute 
••  levying  war.** 
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PxMtiee.— An  affidavit  made  before  one  magistrate  may  Justify 
a  Commitment  by  another,  p.  128. 

Gited  and  principle  applied  in  In  re  Kaine,  14  Fed.  Gas.  90»  hold- 
ing that  district  judge  awarding  writ  of  habeas  corpus  may  make 
it  returnable  before  Glrcult  Gourt;  In  re  Metzger,  17  Fed.  Gas.  235, 
in  extradition  proceedings,  committing  prisoner  on  affidavits  made 
in  foreign  court,  and  duly  authenticated;  In  re  Alexander,  1  Low. 
531,  F.  G.  162,  where  person  was  arrested  in  one  judicial  district 
for  crime  committed  against  Federal  laws  in  another  district,  and 
certified  copy  of  Indictment  found  in  latter  held  admissible  in 
evidence. 

Jurisdiction.— Trial  of  offenses  against  the  laws  of  the  United 
States,  committed  without  the  jurisdiction  of  any  State  or  district, 
shall  be  held  in  the  district  where  the  offender  is  found  or  into  which 
he  is  first  brought,  p.  130. 

Gited  and  principle  applied  in  Jones  v.  United' States,  137  U.  S. 
212,  84  L.  685,  11  S.  Gt  83,  extending  principle  to  crime  of  murder 
committed  upon  Guano  Islands,  previously  declared  to  be  United 
States  territory;  United  States  v.  Bird,  1  Sprague,  300,  F.  G.  14,597, 
sustaining  indictment  for  violation  of  anti-slavery  laws  upon  high 
seas;  United  States  v.  Baum,  74  Fed.  46,  as  to  adultery  committed  In 
territory,  holding  offense  punishable  in  territorial  court 

CeirtiorarL— In  this  case  the  writ  of  habeas  corpus  was  accom- 
panied by  a  writ  of  certiorari 

.  Gited  as  precedent  in  In  re  Martin,  5  Blatchf.  306,  808,  F.  G.  9,151. 
reviewing  commitment  by  commissioner  to  await  action  of  Federal 
grand  jury;  In  re  Snell,  31  Minn.  Ill,  16  N.  W.  682,  issuing  writ  to 
examine  record  of  court,  prisoner  to  answer  on  criminal  charge. 

Miscellaneous  dtSEttlons.— Gited  also  in  Holmes  v.  Jennison,  14 
Pet  628, 10  L.  627,  as  instance  of  practice  on  awarding  writ;  dissent- 
ing opinion,  Luther  v.  Borden,  7  How.  87,  12  L.  618,  on  point  that 
writ  of  habeas  corpus  is  in  force  during  insurrection  as  well  as 
peace,  unless  suspended  by  competent  authority;  Bx  parte  Terry, 
128  U.  8.  808,  82  L.  408,  8  S.  Gt  79  (see  also  13  Sawy.  462),  and 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  440,  F.  G. 
15,867,  on  point  that  Federal  courts  have  power  to  punish  for  con- 
tempt (not  directly  decided  in  principal  case);  Johnson  v.  Tomplsfns. 
1  Bald.  584,  F.  G.  7,416,  citing  argument  of  counsel  to  effect  that 
accused  in  criminal  proceedings  has  right  to  be  confronted  with 
witnesses  against  him.  The  following  cases  cite  the  principal  case 
as  authority  for  holding  that  the  privilege  of  the  writ  of  habeas 
corpus  can  be  suspended  only  by  authority  of  congress;  Bx  parte 
Field,  5  Blatchf.  82,  F.  a  4,761;  Bx  parte  Merryman,  Taney,  267, 
F.  G.  8,487;  Bx  parte  Benedict,  3  Fed.  Gas.  168,  171.  Gited  in 
Dunlop  T.  Monroeb  1  Gr.  a  0.  541,  F.  0.  4,167,  on  point  that  parol 
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evidence  Is  admissible  to  show  authority  of  person  taking  deposition 
(application  doubtful);  In  re  Dana,  68  Fed.  894,  as  to  practice 
in  taking  testimony  in  ex  parte  proceeding;  so  also  in  In  re  Bates, 
2  Fed.  Cas.  1018;  Hussey  v.  State,  87  Ala.  126,  6  So.  421,  on  point 
that  where  affldarits  are  presented  in  support  of  change  of  yenue 
counter  affldayits  may  be  recelyed;  Johnson  y.  Duncan,  8  Mart. 
(La.)  (O.  S.)  533,  6  Am.  Dec.  676,  as  to  suspension  of  writ  of  habeas 
corpus;  Swan  y.  Gray,  44  Miss.  392,  on  point  that  acts  of  de  facto 
officer  will  be  deemed  valid  as  regards  third  persons  (application 
doubtful).  Erroneously  cited  in  Little  v.  Gbauvin,  1  Mo.  632.  Oited 
in  Girard  y.  Taggart,  5  Serg.  &  R.  35,  as  holding  that  courts  are 
not  precluded  from  examining  into  the  correctness  of  their  previous 
decisions;  State  v.  Frew,  24  W.  Va.  437,  49  Am.  Rep.  258,  and 
State  V.  Tugwell,  19  Wash.  252,  52  Pac.  1061,  on  point  that  courts 
have  power  to  punish  for  contempt 

4  Gr.  137-141,  2  L.  574,  SKILLBRN'S  BXRS.  v.  MAY'S  BXRS. 

Judgement.—  Equity  will  enjoin  a  Judgment  at  law  based  on 
an  obligation  to  convey  lands,  to  which  the  obligor  has  retained  the 
legal  title,  and  part  of  which  have  been  lost  through  obligor's 
neglect  to  pay  taxes,  pp.  140,  141. 

Gited  in  Tufts  v.  Tufts,  3  Wood.  &  M.  475,  503,  F.  G.  14,233,  as  to 
contract  for  sale  of  land  where  vendee  has  failed  to  pay  any  part 
of  purchase  price;  Smith  v.  Robertson,  23  Ala.  318,  as  to  contract 
for  sale  of  land  where  defect  in  vendor's  title. 

Distinguished  in  Buford  v.  Bird,  8  Mo.  243,  'where  action  not  in 
equity. 

4  Gr.  141-164,  2  L.  576,  FRBNGH  v.  BANK  OF  GOLUMBIA. 

Negotiable  paper.— Accommodation  indorser  is  entitled  to  have 
demand  on  maker  and  notice,  p.  161. 

Oited  and  applied  in  dissenting  opinion,  Magruder  v.  McDonald, 
3  Or.  O.  0.  310,  F.  O.  8,965;  Ramdulollday  v.  Darieux,  4  Wash.  63. 
F.  0.  11,543,  as  to  indorser  of  bill  of  exchange,  where  drawer  not 
entitled  to  notice;  Phipps  v.  Harding,  70  Fed.  478,  34  U.  S.  App. 
148,  holding  insolvency  no  excuse  for  failure  of  notice;  so  also  in 
Adams  v.  Torbert,  6  Ala.  868;  followed  in  Holland  v.  Turner,  10 
Gonn.  315;  Hill  v.  Martin,  12  Mart  (La.)  (O.  S.)  182,  184,  13  Am. 
Dec.  375,  as  to  note  indorsed  after  maturity;  Hilton  v.  Smith,  5 
Gray,  401;  Ferris  v.  Saxton,  4  N.  J.  L.  21,  and  in  Bogy  v.  Keil,  1 
Mo.  743,  under  facts  similar  to  those  in  principal  case;  applied  in 
Brown  v.  Mott,  7  Johns.  362,  holding  further  as  to  liability  of  in- 
dorser; Agan  V.  McManus,  11  Johns.  182,  holding  insolvency  of 
maker  no  excuse  unless  known  to  indorser;  Smedes  v.  The  Bank, 
20  Johns.  382,  as  to  note  indorsed  and  delivered  to  bank  for  coUec- 
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tlon;  Denny  v.  Palmer,  6  Ired.  623,  624,  where  belief  on  part  of  In- 
dorser  that  note  would  not  be  paid,  held  not  to  excuse  notice; 
Blchter  v.  Selin,  8  Serg.  &  B.  438;  applied  In  McNeill  y.  Blam,  Peck 
(Tenn.),  268,  holding  further  as  to  right  to  sue  prior  Indorsers; 
Farmers'  Bank  v.  Vanmeter,  4  Bandolph,  559,  holding  further  no 
right  of  contribution  as  between  several  accommodation  Indorsers 
In  absence  of  agreement;  Gatlin  y.  Jones,  1  Pinn.  132,  holding 
that  declaration  must  aver  presentment  and  dishonor;  Gorwith  v. 
Morrison,  1  Pinn.  490,  as  to  note  indorsed  after  maturity.  The 
rule  is  also  approved  In  the  following  cases,  discussing  the  general 
subject  of  liability  of  accommodation  indorsers:   Yeaton  y.  Bank. 

5  Or.  50,  3  li.  34;  Woodworth  y.  Bank,  19  Johns.  407,  10  Am.  Dec. 
252;  Strothart  y.  Lewis,  1  Overt  258. 

Distinguished  in  Morris  v.  Bank,  93  Ala.  513,  9  So.  606,  holding 
that  where  note  made  for  accommodation  of  payee,  he  is  not  en- 
titled to  notice  of  presentment  to  maker;  so  also  In  Blenderman 
V.  Price,  50  N.  J.  L.  300.  12  Atl.  777,  and  In  Mechanics'  Bank  v. 
Griswold,  7  Wend.  168,  where  note  was  discounted  for  accommo- 
dation of  indorser. 

Negotiable  paper.— Drawer  of  bill  of  exchange  is  entitled  to 
strict  notice,  if,  at  time  of  drawing  bill,  he  has  right  to  expect  that 
it  will  be  honored,  p.  154. 

Bule  applied  in  Dickins  v.  Beal,  10  Pet  577,  578,  9  L.  540,  holding 
drawer  entitled  wher^  he  had  funds  in  hands  of  drawee;  Hopkirk 
V.  Page,  2  Brock.  27,  F.  O.  6.697,  holding  notification  by  flrawee  to 
drawer  that  bills  will  not  be  honored,  excuses  indorsee.  See  also 
separate  opinion  of  Godard  J.,  in  Shepard  v.  Hawley,  1  Gonn.  372, 

6  Am.  Dec.  247,  applying  principle  in  holding  each  Joint  indorser 
entitled  to  notice;  Pitts  v.  Jones,  9  Fla.  524,  holding  that  drawer's 
right  to  sue  drawee  fixes  right  to  notice;  Bloodgood  v.  Hawthorn,  9 
La.  127,  holding  that  where  from  nature  of  business  relations,  drawer 
could  reasonably  expect  draft  to  be  honored,  mere  lack  of  funds 
in  drawee's  hands  does  not  excuse  notice;  Eichelberger  v.  Finley, 

7  Harr.  &  J  387,  16  Am.  Dec.  316,  holding  that  check  is  drawn 
without  funds  in  bank,  drawer  is  not  entitled  to  notice  although 
drawee  has  not  been  diligent  In  presenting;  Grosvenor  v.  Stone,  8 
Pick.  83,  where  draft  drawn  pursuant  to  agreement  to  honor;  Dun- 
bar V.  Tyler,  44  Miss.  13,  holding  that  open  and  current  account 
between  parties  creates  implied  authority  to  draw;  so  jEdao  in 
Robinson  v.  Ames,  20  Johns.  150.  11  Am.  Dec.  260;  Durrum  y. 
Hendrick,  4  Tex.  500,  where  bill  drawn  in  good  faith  but  without 
funds  in  drawee's  hands.  See  also  Neederer  v.  Barber,  17  Fed.  Gas. 
1274.  and  Hamlin  v.  Simpson,  105  Iowa,  128,  74  N.  W.  907,  discussing 
general  subject  of  notice. 

Distinguished  in  Bowen  v.  Bank,  87  Fed.  Rep.  436,  under  State 
statute  holding  notice  excused  by  absence  of  prejudice  to  drawer; 
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Taylor  v.  Bank;  7  T.  B.  Mon.  582,  holding  excuse  of  notice  to 
drawer  not  to  apply  to  indorser.  Rule  limited  in  Foard  y.  Womack, 
2  Ala.  371,  and  in  McRae  v.  Rhodes,  22  Ark.  819,  holding  notice 
excused  where  no  funds  in  drawer's  hands. 

4  Cr.  164-166.  2  L.  683.  HOPKIRK  v.  BELL. 
No  citations. 

4  Cr.  165-166,  2  L.  683,  HICKS  v.  ROGERS. 

Ejectment.—  In  Vermont  devisees  of  a  tract  of  land  **  to  be  equally 
divided  between  them,"  may  maintain  ejectment  Jointly,  p.  166. 

Cited  in  Matthews  v.  Hall.  1  Vt  331,  to  support  the  rule  that  a 
note  payable  to  A.  or  bearer  may  be  sued  upon  by  a  bearer  without 
indorsement  Cited  generally  in  Lytle  v.  State,  17  Ark.  659,  and 
McFarland  v.  Stone,  17  Vt  175,  44  Am.  Dec.  32a 

Denied  in  Campbell  v.  V^ailace,  12  N.  H.  370,  37  Am.  Dec.  224. 

4  Cr.  167-168,  2  L.  584,  UNITED  STATES  v.  OANTRIL. 

Penal  statutes  —  Bepug^nancy.— A  penal  statute,  in  itself  repug- 
nant cannot  support  an  indictment,  p.  167. 

Cited  and  principle  applied  in  HaU  v.  Bank,  6  Whart  697,  con- 
struing statute  providing  penalty  for  failure  of  bank  to  redeem 
notes.  Cited  generally  in  Campbell's  Case,  2  Bland  Ch.  231,  20  Am. 
Dec.  372. 

Criticised  In  United  States  v.  HoweU,  11  WalL  437,  20  L.  197. 
Distinguished  in  Mackey  v.  State,  3  Ohio  St  364;  State  v.  Randall, 
2  Aikens,  102,  105,  and  State  v.  Twitty,  2  Hawks,  453,  under  facts, 
in  construing  statutes  providing  penalty  for  counterfeiting  bank 
notes. 

4  Cr.  169-171,  2  L.  684,  STHRESHLEY  v.  UNITED  STATES. 

Office  —  Effect  of  removal  from.—  A  collector  of  revenues  has  no 
authority  to  receive  duties  after  his  removal  from  office,  though 
they  became  payable  while  he  was  in  office,  p.  171. 

Rule  applied  in  Cutts  v.  United  States,  1  Gall.  74,  F.  C.  3,522.  And 
see  note,  10  Am.  St  Rep.  856,  citing  principal  case  to  the  point  that 
sureties  on  official  bond  are  not  liable  for  acts  committed  after  re- 
moval of  principal  from  office. 

Miscellaneous  citations.— Cited  also  in  Calhoun  y.  Levy,  S3  La. 
Ann.  1299,  but  not  in  point 

4  Cr.  172-177,  2  L.  585,  MARSHALL  v.  CURRIE. 

Land  —  Description  of.—  If  monuments  mentioned  in  a  deed  are 
uncertain,  courses  and  distances  may  identify  or  dispense  witti 
them,  p.  176w 
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Cited  In  Higueras  ▼.  United  States,  5  WalL  836,  18  L.  471,  to  the 
point  that  monuments,  when  certain,  control  courses  and  distances; 
McNeel  v.  .Herold,  11  Gratt  815,  as  to  description  in  entry  upon 
public  lands. 

4  Cr.  177-179.  2  L.  685.  VIBBS  ▼.  MONTOOMBBY. 

Equity  Jurisdiction.—  Equity  will  not  interfere  between  a  donee 
of  land  by  deed  and  a  devisee  under  a  will  of  the  d<Nior,  in  absence 
of  fraud,  p.  178. 

Cited  in  Boyd  y.  Anderson,  1  Overt  443,  as  to  conveyance  of  land 
containing  invalid  warranty. 

4  Cr.  17^180.  2  L.  587,  DIGGS  v.  WOLCOTT. 

Injunction.—  A  United  States  court  cannot  enjoin  proceedings  in 
a  State  court,  p.  179. 

This  case  has  been  recognized  as  an  authority  of  considerable 
importance,  as  the  citing  cases  indicate.  It  is  cited  and  the  prin- 
ciple is  applied  in  Peck  v.  Jenness,  7  How.  625.  12  L.  846.  holding 
that  attachment  on  mesne  process  of  State  court  could  not  be  de- 
feated by  subsequent  decree  of  bankruptcy  rendered  by  District 
Court;  Biggs  v.  Johnson  County.  6  WalL  195. 18  L.  776,  as  to  validity 
of  State  court  to  enjoin  proceedings  in  United  States  court;  United 
States  V.  Keokuk,  6  Wall.  517,  18  L.  934,  on  same  point;  Watson  v. 
Jones.  13  Wall.  719.  20  L.  672.  affirming  the  rule;  Dial  v.  Beynolds, 
96  U.  S.  341.  24  L.  644.  applying  the  rule  in  a  case  respecting  fore- 
closure proceedings;  dissenting  opinion.  Providence,  etc..  S.  S.  Co. 
V.  Hill  Mfg.  Co..  109  U.  S.  607.  27  L.  1048.  3  S.  Ct  620.  majority 
holding  that  proceedings  in  District  Court  relating  to  liability  of 
shipowners  for  damage  to  goods,  take  precedence  over  proceedings 
in  State  courts;  In  re  Sawyer,  124  U.  S.  220.  31  L.  409,  8  S.  Ct  492, 
holding  injunction  cannot  issue  from  Circuit  Court  to  restrain  re- 
moval of  municipal  officer;  The  Celestine.  1  Biss.  12.  F.  C.  2.541, 
where  domestic  vessel  seized  under  State  statute;  Amory  v.  Amory, 

3  Biss.  271,  IT.  C.  334,  holding  that  United  States  courts  cannot  im- 
peach decree  of  State  court  having  jurisdiction;  Buggies  v.  Simon- 
ton.  3  Biss.  330.  F.  C.  12,120.  as  to  sale  of  property  under  decree  of 
State  court;  City  Bank  of  New  York  v.  Skelton.  2  Blatchf.  28,  F.  C. 
2.740.  following  and  applying  the  doctrine;  Dennistoun  v.  Draper, 

4  Blatchf.  339.  F.  C.  3.804.  holding  f urtiier  as  to  removal  of  causes 
from  State  courts;  Evans  v.  Peck.  2  Flipp.  271,  274.  F.  C.  4.566, 
denying  power  of  Federal  court  to  enjoin  action  of  trespass  in  State 
court;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  469,  F.  C.  11,015, 
holding  construction  of  State  statutes  by  State  courts  conclusive; 
Sumner  v.  Marcy,  3  Wood.  &  M.  119.  F.  C.  13.609.  under  facts 
similar  to  principal  case;  Hutchinson  v.  Green,  2  McCrary,  476,  6 
Fed.  838,  as  to  disposition  of  property  under  control  of  State 
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court;  Tick  Wo  v.  Crowley,  11  Sawy.  423,  425,  26  Fed.  208,  209, 
as  to  service  of  warrant  Issued  by  Police  Court;  Clark  y.  Blnnrlnger. 
8  Bank.  Beg.  130;  S.  C,  38  How.  Pr.  345,  as  to  proceedings  for  disso- 
lution of  partnership;  Wagner  v.  Drake,  31  Fed.  851,  extending 
prohibition  to  Injunctions  Issued  to  parties  before  State  courts; 
Tefft  y.  Sternberg,  40  Fed.  4,  as  to  disposition  of  property  held 
under  mesne  process  of  State  court;  Dillon  y.  Kansas  City,  etc,  By. 
Co.,  43  Fed.  Bep.  Ill,  applying  the  rule;  Whitney  y.  Wilder,  54  Fed. 
555,  13  U.  S.  App.  180,  as  to  acts  of  administrator  in  distributing 
funds;  Beinach  y.  Atlantic,  etc.,  By.  Co.,  58  Fed.  44,  as  to  acts 
of  receiver  appointed  by  State  court;  Worthy  v.  Lyon,  18  Ala.  787, 
holding  that  one  State  court  will  not  Interfere  with  proceedings  in 
another  of  co-ordinate  jurisdiction;  Bz  parte  Hill,  38  Ala.  462,  but 
holding  that  State  court  could  determine  question  of  fact  in  case  of 
arrest  by  marshal  of  Confederate  States  under  conscript  laws; 
City  of  OpelilUL  y.  Daniel,  59  Ala.  215,  as  to  Interference  by  one  State 
with  proceedings  in  another;  Strozier  y.  Howes,  80  Ga.  580,  as  to  In- 
ability of  State  court  to  enjoin  proceedings  in  Federal  courts; 
Munson  v.  Harroun,  34  111.  423,  85  Am.  Dec.  317,  on  same  point; 
Ex  parte  Holman,  28  Iowa,  106,  4  Am.  Bep.  169,  as  to  habeas  corpus 
to  procure  release  of  prisoner  held  under  order  of  Federal  court; 
Goodrich  y.  Hunton,  29  La.  Ann.  376,  holding  that  suit  pending  in 
State  court  to  enjoin  execution  of  Judgment  of  same  court  cannot 
be  removed  to  Federal  court;  Watson  y.  Bondurant,  30  La.  Ann, 
(pt  1),  8,  as  to  auxiliary  proceeding  in  State  court;  discussed  and 
principle  applied  in  Brown  v.  Wallace,  4  Gill  &  J.  496,  2  Bland 
Ch.  603,  as  to  courts  of  concurrent  Jurisdiction  in  same  State;  Hill 
Mfg.  Co.  V.  Providence,  etc.,  S.  S.  Co.,  113  Mass.  500,  18  Am.  Bep. 
532,  holding  proceedings  in  State  court  against  shipowner  for  loss 
of  goods,  not  affected  by  subsequent  proceeding  in  Federal  court; 
Stone  V.  Sargent,  129  Mass.  507,  holding  State  Supreme  Court  has 
Jurisdiction  over  bill  of  exceptions  from  order  of  superior  Judge  re- 
moving cause  to  Federal  court;  Carroll  v.  The  Bank,  Harr.  Ch. 
(Mich.)  204,  as  to  proceedings  in  courts  of  sister  States;  Bush  worth 
V.  The  Judges,  58  N.  J.  L.  101,  32  AtL  745,  holding  further  as  to 
appellate  Jurisdiction  of  Federal  courts;  Mead  v.  Merrltt,  2  Paige, 
404,  as  to  proceedings  in  courts  of  sister  States;  also  in  Boyd  v. 
Hawkins,  2  Dev.  Eq.  337,  on  same  point;  Chapln  v.  James,  11  B.  I. 
89,  23  Am.  Bep.  415,  as  to  process  of  Federal  courts;  Lock  wood  v. 
Nye,  2  Swan,  521,  58  Am.  Dec.  76,  as  to  attachment  Issued  by 
court  of  sister  State.  Approved  In  Dorr's  Admr.  v.  Bohr,  82  Va.  370, 
3  Am.  St  Bep.  114;  Edwards,  etc.,  Co.  v.  Sprague,  76  Me.  62;  note 
to  Smith  V.  Schroed,  2  McCrary,  444;  Kittredge  v.  Emerson,  15  N. 
H.  269,  270,  discussing  general  subject 

Distinguished  in  Moran  y.  Sturges,  154  U.  S.  268,  88  L.  085,  14  S. 
Ct  1022,  as  to  admiralty  proceeding  to  enforce  maritime  Uen,  Dis- 
trict Court  having  exclusive  Jurisdiction;  Perry  v.  Sharpe,  8  Fed. 
23,    holding    that    Injunctioii    prayed    for    before    removal    from 
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State  court  may  be  granted  in  Federal  court;  Texas,  etc,  By.  Oo. 
T.  Knteman,  64  Fed.  551,  18  U.  S.  App.  99,  holding  that  Federal 
court  may  enjoin  prosecution  in  State  courts  of  multiplicity  of 
suits  not  actually  begim;  Fisher  y.  Lord,  9  Fed.  Oas.  135,  where 
parties  subject  to  Jurisdiction  of  Federal  courts;  Irving  y.  Hughes, 
13  Fed.  Oas.  13,  and  Yeadon  y.  Bank,  30  Fed.  Oas.  T97,  holding  that 
while  Federal  court  cannot  enjoin  proceedings  in  State  court  it 
may  enjoin  party  from  suing  contrary  to  bankrupt  act  of  con- 
gress; Gay  y.  Brierfleld,  etc.,  Oo.,  94  Ala.  311,  33  Am.  St  Bep.  129, 
11  So.  356,  holding  that  pendency  of  suit  in  Federal  court  against 
Insolvent  corporation  does  not  oust  Jurisdiction  of  State  court  to 
entertain  bill  by  creditors  not  parties  to  former  suit  in  Federal 
court. 

4. Or.  180-181,  2  L.  588.  WOOD  y.  LIDB. 

Writ  of  error.— If  writ  be  served  before  return  day  It  may  be 
returned  after,  even  at  subsequent  term,  p.  181. 

This  rule  has  been  directly  applied  in  Picketf  s  Heirs  v.  Legerwood* 
7  Pet  147,  8  L.  639,  and  Sparrow  v.  Strong,  3  WalL  103,  18  L.  49. 
See  also  note,  1  Blackf.  6,  on  general  subject  While  approving 
tbie  principle,  the  following  cases  have  dismissed  appeals  where 
the  record  did  not  show  proper  survice  and  return:  Villabolos  v. 
United  States,  6  How.  90,  12  L.  356;  Buford  y.  Hickman,  Hemp. 
234,  F.  O.  2,114a;  State  v.  Kennedy,  18  N.  J.  L.  24,  25;  and  State 
V.  Oommlssioners,  etc.,  37  N.  J.  L.  395.  See  also  McOoy  v.  Lemons, 
Hemp.  216,  F.  O.  8,730a,  where  appearance  held  to  be  waiver  of 
serrice. 

Overruled  in  Grigsby  v.  Purcell,  99  U.  8.  507,  25  L.  854. 

Writ  of  error.—  Service  of,  is  the  lodging  a  copy  for  the  adverse 
party  with  clerk  of  court  rendering  the  Judgment,  p.  181. 

4  Or.  185-202,  2  L.  591,  FITZSIMMONS  y.  NBWPOBT  INS.  00. 

Marine  indux^r.ce  —  Forfeiture.- Mere  intention  to  enter  block- 
aded port  is  not  breach  of  blockade;  there  must  be  an  actual  at- 
tempt to  enter,  knowing  the  fact  of  blockade,  p.  200. 

Oited  generally  in  note  to  Olivera  v.  Insurance  Oo.,  3  Wheat  197, 
4  L.  368,  on  general  subject  and  in  The  Delta,  Blatchf.  Pr.  134,  135, 
F.  0.  3,777,  collecting  authorities.  See  also  United  States  v.  Tropic 
Wind,  28  Fed.  Oas.  219. 

Bule  limited  in  The  Bmpress,  Blatchf.  Pr.  178,  179.  F.  O.  4,477, 
and  The  Nyade,  Newb.  372,  F.  a  7,046,  where  intention  coupled 
with  knowledge  of  facts  held  to  be  sufficient  In  United  States  y. 
Packages,  27  Fed.  Oas.  286,  the  principal  case  has  been  dted  as 
holding  that  mere  sailing  with  intent  to  enter  blockaded  port  con- 
stitutes breach  of  blockade. 


4  Or.  20^210  Notes  on  U.  8.  Reports.  278 

Ajdmiralty.  —  Sentence  of  a  foreign  Court  of  Admiralty  is  concln* 
«iye  evidence  with  respect  to  what  it  professes  to  decide,  p.  196. 

Affirmed  In  Oroudson  y.  Leonard,  4  Or.  435,  2  L.  070.  Oited  and 
principle  applied  in  Plnson  y.  lyey,  1  Yerg.  850,  as  to  adjudication 
regarding  title  to  land.  See  note,  75  Am.  Dec  724^  on  general 
subject  of  effect  of  Judgments  in  rem. 

'  Admiralty .— A  ship  warranted  to  be  American  Is  impliedly  war- 
ranted to  conduct  as  American,  and  knowingly  attempting  to  enter 
blockaded  port  forfeits  that  character,  p.  198. 

4  Or.  202-208,  2  L.  596,  MARSHALL  y.  DBLAWABS  INS.  00. 

Marine  insurance  —  Abandonment.—  The  State  of  the  loss  at  the 
time  of  the  offer  to  abandon  fixes  the  right  to  abandon,  p.  208. 

This  rule  has  been  applied  in  Bradlie  y.  Insurance  Oo.,  12  Pet  897, 
9  L.  1132,  where  yalue  of  yessel  at  place  where  reiNilrs  must  be 
made,  held  to  goyem  right;  Orient  Ins.  Oo.  y.  Adams,  128  U.  S.  75, 
81  L.  67,  8  S.  Ot  72,  where  abandonment  in  good  faith  held  not 
affected  by  change  in  circumstances  rendering  repairs  less  expen- 
siye;  Peele  y.  Insurance  Oo.,  8  Mason,  87,  F.  O.  10,905,  holding 
further,  act  of  underwriter  in  taking  possession  constituted  accept- 
ance of  abandonment;  Humphreys  y.  Insurance  Oo.,  8  Mason,  436, 
F.  O.  6,871,  holding  that  where  abandonment  not  made  when  right 
accrued,  but  yessel  repaired,  owner  could  not  afterwards  abandon; 
Fuller  y.  Insurance  Oo.,  31  Me.  327,  as  to  repair  of  yessel  by  pur- 
chaser after  abandonment;  Dorr  y.  Insurance  Oo.,  4  Mass.  229,  and 
note  to  same  case,  p.  232,  on  general  subject;  Radcllff  y.  Ooster,  1 
Hoff.  Oh.  103,  holding  offer  must  be  based  upon  information  of 
facts  sufficient  to  warrant  abandonment;  Montgomery  y.  Insurance 
Oo.,  4  Binn.  470,  but  holding  that  where  assured  does  not  abandon 
be  may  recoyer  to  extent  of  loss.  See  also  note  to  Beale  y.  Pettlt,  1 
Wash.  244,  F.  O.  1,158,  on  general  subject 

Marine  insurance—In  case  of  capture,  right  to  abandon  ceases 
with  final  d^tree  of  restitution,  p.  208. 

Oited  in  Oliyera  y.  Union  Ins.  Oo.,  8  Wheat  195,  4  L.  868,  and 
principle  applied  where  yessel  detained  in  blockaded  port;  Adams 
y.  Insurance  Oo.,  8  Binn.  298,  where  offer  made  after  decree,  but 
before  actual  restitution.  Oited  also  in  Peele  y.  Insurance  Oo.,  8 
Mason,  65,  67,  F.  O.  10,905,  in  discussion  of  general  subject 

4  Or.  209-215,  2  L.  598,  McILVAINB  y.  OOX'S  LBSSEB. 

[See  2  Or.  280,  2  L.  279.] 

Sovereignty.  -  The  seyeral  States  of  the  Union  became  entitled 
on  July  4,  1776,  to  the  rights  and  powers  of  soyereign  States,  so  far 
As  respects  their  internal  regulations,  p.  212. 
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Bule  applied  in  dissenting  opinion,  Scheible  y.  Bacho,  41  Ala.  454, 
majority  holding  goyemments  of  Confederate  States  were  goyern- 
ments  de  facto,  and  that  yalldity  of  contracts  made  under  them 
must  be  tested  by  Const! tntion  as  then  existing;  dissenting  opinion, 
McBlyain  y.  Mndd,  44  Ala.  70,  majority  holding  that  emancipation 
proclamation  did  not  of  itself  determine  status  of  slayes,  and  thus 
did  not  inyalidate  contracts  relating  to  them;  Commonwealth  y. 
Philadelphia,  etc.,  R.  R.  Co.,  G2  Pa.  St  292,  1  Am.  Rep.  403,  holding 
constitutional,  act  taxing  tonnage  of  railroads;  Sporrer  y.  Bifler,  1 
Heisk.  687,  sustaining  power  of  State  to  provide  rules  of  eyidence 
for  its  own  courts.  And  see  Dred  Scott  y.  Sandford,  19  How.  502, 
15  L.  741,  where  subject  discussed  generally. 

CitizeziBlilp.—  Where  State  of  New  Jersey,  by  act  of  1776,  asserted 
its  right  to  allegiance  of  all  persons  bom,  and  at  that  time  residing 
within  the  State,  the  act  of  such  person  in  afterwards  leaving  and 
adhering  to  the  crown  did  not  i/ender  him  an  alien^^  p.  214. 

Principle  applied  by  following  citing  cases:  Dissenting  opinion. 
Shanks  y.  Dupont,  8  Pet  265,  7  L.  674,  majority  holding  that  mar- 
riage of  woman  to  alien  does  not  destroy  her  allegiance;  Dred  Scott 
y.  Sandford,  19  How.  577,  15  L.  772,  as  to  effect  of  Declaration  of 
Independence;  Jones  v.  McMasters,  20  How.  20,  15  L.  810,  where 
burden  of  proof  held  to  be  on  party  asserting  change  of  allegiance; 
White  y.  Burnley,  20  How.  250,  15  L.  890,  as  to  citizenship  of 
person  forced  to  leave  Texas  prior  to  independence,  and  holding 
further  as  to  effect  of  intention;  Boyd  v.  Thayer,  143  U.  S.  163,  36 
L.  110,  12  S.  Ct  382,  holding  that  declaration  of  intention  by  father 
during  son's  minority  fixes  status  of  latter;  Cornwall  y.  Hoyt,  7 
Conn.  427,  holding  abandonment  of  country  and  adhering  to  public 
enemy,  on  part  of  husband,  restores  wife  to  capacity  as  feme  sole; 
Brooks  v.  Clay,  3  A.  K.  Marsh.  550,  1  Litt  (Ky.)  266,  where  expatri- 
tation  held  not  to  worll  forfeiture  of  property  already  acquired; 
Trimbles  v.  Harrison,  1  B.  Mon.  143,  where  fact  of  remaining  in 
country  after  treaty  of  peace,  held  prima  facie  an  election  of 
allegiance;  dissenting  opinion.  State  ex  rel.  Thayer  v.  Boyd,  81  Neb. 
750,  48  N.  W.  759,  majority  holding  that  act  of  congress  admitting 
territory  into  Union  does  not  ipso  facto  render  inhabitants  dtizena 
(see  143  U.  S.  163,  86  L.  110, 12  S.  Ct  382,  supra) ;  Munro  v.  Merchant,. 
28  N.  Y.  34,  holding  son,  bom  of  alien  parents  during  temporary- 
residence,  to  be  alien  if  he  adopts  foreign  residence  of  parents^ 
Dupont  v.  Pepper,  Harper's  Bq.  18,  citing  to  point  that  marriage^ 
with  officer  of  foreign  government  does  not  divest  wife  of  dtlzen- 
ship;  Kilpatrick  v.  Sisneros,  23  Tex.  125,  holding  status  of  residents. 
of  Texas  fixed  by  act  declaring  independence;  dissenting  opinion*. 
R<ead  v.  Read,  5  Call  (Va.),  198,  majority  holding  that  British  sub- 
ject bom  before  Revolution,  could  not,  before  treaty  of  peace,  inherit 
lands  in  this  country.  See  also  note  to  Jackson  y.  Clarke,  8  Wheat 
12»4  L.322. 
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Distinguished  in  IngUs  v.  Trustees,  3  Pet.  124,  126,  IdO,  163,  171, 
7  lu  «26,  627,  639,  640,  642,  where  person  who  left  country  previous 
to  Declaration  of  Independence,  held  never  to  have  been  citizen; 
Hebron  v.  CJolchester,  6  Day,  173,  where  British  subject  coming  to 
this  country  previous  to  Declaration  of  Independence,  held  to  have 
become  legally  settled  by  purchase  of  lands  after  treaty  of  peace; 
Jackson  v.  White,  20  Johns.  326,  where  person  claiming  citizenship 
remained  in  country  only  as  prisoner  of  war. 

4  Or.  216-218,  2  L.  600,  UNITED  STATES  v.  BRIG  UNION. 

Jurisdictioii  —  Appeal.— Dismissed  for  want  of  lurisdlctional 
facts,  p.  217. 

Cited  in  Dred  Scott  v.  Sandford,  19  How.  473,  16  L.  728,  collecting 
authorities  on  averment  of  Jurisdictional  facts. 

Jurisdictioii  —  Appeal.— Oral  testimony  admitted  to  determine 
value  of  property  in  dispute  for  purposes  of  Jurisdiction,  p.  217. 

Cited  in  Elgin  v.  MarshaU,  106  U.  S.  580,  2T  L.  250.  1  S.  Ot  487, 
holding  affidavits  admissible;  Ringgold's  Qase,  1  Bland  Oh.  24, 
admitting  affidavits  and  holding  further  as  to  notice  to  adverse 
party;  followed  in  Harris  v.  Hopson,  6  Tex.  533.  Cited  in  Dryden 
V.  Swinbum,  15  W.  Va.  250,  holding  statement  of  record  of  lowef 
court  that  value  has  been  proved,  sufficient  to  establish  Jurisdiction. 
The  rule  has  also  been  approved  in  The  Philadelphlan,  60  Fed. 
428,  21  U.  S.  App.  90,  discussing  general  subject 

Appeal  and  error.—  Appraisement  made  by  order  of  court  is  best 
though  not  conclusive  evidence  of  value  of  matter  in  dispute,  p.  217. 

4  Or.  219-224,  2  L.  601,  PAWLING  v.  UNITED  STATES. 

Demurrer  to  evidence.-  Testimony  is  to  be  taken  most  strongly 
against  party  demurring,  p.  222. 

The  following  citing  cases  affirm  and  apply  this  principle:  Colum- 
bian Ins.  Co.  V.  Catlett,  12  Wheat  389,  6  L.  667,  as  to  evidence  of 
usage  of  trade;  Pleasants  v.  Fant  22  WalL  121,  22  L.  783,  holding 
further  as  to  charge  to  Jury  regarding  burden  of  proof;  United 
States  V.  Williams,  1  Ware,  178,  F.  C.  16,724,  holding,  however,  that 
party  demurring  admits  only  facts  fairly  inferred  from  evidence; 
Hathaway  v.  East  Tennessee,  etc.,  R.  R.  29  Fed.  Rep.  491,  as  to 
evidence  of  negligence;  Mt  Adams,  etc.,  Ry.  Co.  v.  Lowery,  74 
Fed.  469,  43  U.  S.  App.  408,  holding  further  as  to  sufficiency  of  evi- 
dence; Catlin  V.  Gilder's  Ezrs.,  3  Ala.  645,  holding  that  party  having 
offered  evidence  may  not  withdraw  it  and  demur  to  evidence  ad- 
duced by  adverse  party;  Southern  Life  Ins.  Co.  v.  Gray,  3  Fla.  265, 
as  to  evidence  of  contract;  Higgs  v.  Shehee,  4  Fla.  884,  holding  as  to 
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effect  where  evidence  uncertain  and  contradictory;  Wilkinson  y. 
Railroad  Co.,  35  Fla.  85.  17  So.  72,  affirming  preceding  case;  Phillips 
▼.  Dickerson,  85  111.  15,  as  to  facts  admitted  by  demurrer;  Joliet, 
etc.,  Ry.  Ck).  v.  Velie,  140  111.  62,  29  N.  B.  707,  as  to  evidence  of 
negligence;  Hanna  v.  Pegg,  1  Blackf.  186,  as  to  evidence  of  assign- 
ment of  promissory  note;  Lindley  v.  Kelley,  42  Ind.  800,  holding 
further,  bill  of  exceptions  will  not  lie  where  there  is  demurrer  to 
evidence;  Willcutts  v.  Insurance  Co.,  81  Ind.  303,  as  to  effect  of 
conflict  in  evidence;  Talkington  v.  Parish,  89  Ind.  203,  as  to  evi- 
dence of  fraud  in  conveyance;  Cleveland,  etc.,  Ry.  Co.  v.  Adair, 
12  Ind.  App.  590,  39  N.  E.  679,  discussing  what  evidence  may  be 
demurred  to;  Stanchfield  v.  Palmer,  4  G.  Greene,  24,  as  to  evidence 
tending  to  prove  partnership;  Chewning  v.  Gatewood,  5  How. 
(Miss.)  555,  holding  that  demurrer  to  evidence  of  presentation  of 
note  admits  fact;  Nolan  v.  Shiclde,  3  Mo.  App.  309,  as  to  evidence 
of  contributory  negligence  and  holding  further  as  to  sufficiency  of 
evidence.  See  also  the  following  notes,  discussing  the  general  sub- 
ject: 11  Wheat  183,  6  L.  448;  1  Blackf.  110;  8  Ind.  270;  1  Hill,  472. 
Cited  generally  in  discussion  in  Muhlman  v.  Insurance  Co.,  6 
W.  Va.  514. 

Escrow  —  Evidence  —  Principal  and  stirety.— Stipulation  by  a 
surety  that  a  bond  is  not  to  be  delivered  until  other  sureties  sign 
renders  the  instrument  an  escrow;  and  parol  evidence  is  admissible 
to  show  such  stipulation,  p.  223. 

The  citing  cases  are  numerous  and  show  various  applications  df 
this  principle.  The  rule  is  applied  in  Philadelphia,  etc.,  R.  R.  Co. 
V.  Howard,  13  How.  334,  14  L.  169,  holding  parol  evidence  admis- 
sible to  show  deed  not  fully  executed;  Ware  v.  Allen,  128  U.  S.  597, 
32  L.  565,  9  S.  Ct  176,  where  cases  on  subject  are  collected  and 
discussed;  Burke  v.  Dulaney,  153  U.  S.  235,  38  L.  700,  14  S.  Ct  818, 
as  to  promissory  note  delivered  conditionally;  United  States  v. 
Hammond,  4  Biss.  286,  F.  C.  15,292,  under  facts  similar  to  those 
in  principal  case;  Virginia  v.  Evans,  1  Cr.  C.  C.  582,  F.  C.  16,969, 
holding  sureties  competent  witnesses  as  to  provisions  in  bond; 
Piles  V.  Plum,  2  Cr.  C.  C.  32,  F.  C.  11,165,  where  defendants  in  Joint 
action  of  trespass  held  competent  witnesses  for  each  other,  if  they 
plead  severally;  Brown  v.  Brown.  1  Wood.  &  M.  330,  F.  C.  1.994,  as 
to  deed  of  gift;  Cowen  v.  Adams,  78  Fed.  551,  47  U.  S.  App.  676,  as  to 
deed;  Bibb  v.  Reid,  8  Ala.  91  as  to  executor's  bond;  Morgan  v. 
Smith,  29  Ala.  286,  to  point  that  deed  cannot  be  delivered  to  grantee 
as  escrow;  Sharp  v.  Allgood,  100  Ala.  186,  14  So.  17,  as  to  note  signed 
by  surety  on  condition  that  another  surety  be  obtained;  State  ▼. 
Wallis,  57  Ark.  73,  20  S.  W.  812,  as  to  bond  of  special  attorney  for 
State;  Hoboken  Bank  v.  Phelps,  34  Conn.  103,  as  to  bond  securing 
loan;  Crawford  v.  Foster,  6  Ga.  204,  50  Am.  Dec.  828,  applying  the 
rule;  Pepper  v.  St^te,  22  Ind.  411,  412,  85  Am.  Dec  489,  440,  as  to 
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bond  of  county  treasurer.  Followed  in  Allen  ▼.  Mamey,  65  Ind.  401, 
82  Am.  Rep.  75.  Olted  in  McCramer  ▼.  Thompson,  21  Iowa,  248,  250, 
where  authorities  are  collected  and  discussed;  MiUett  t.  Parker,  2 
Met  (Ky.)  614,  holding  surety  to  be  competent  witness  to  show 
condition;  Ohamberlin  ▼.  Brewer,  8  Bush  (Ky.),  570,  as  to  sheriff's 
bond;  Wells  t  Dill,  1  Mart  (La.)  (N.  S.)  594,  as  to  bond  of  ad- 
ministrator; McNamara  ▼.  Jarvis,  2  La.  Ann.  592,  holding  further 
as  to  negligence  of  principal  in  performing  condition;  C!anal,  etc..  Go. 
T.  Brown,  4  La.  Ann.  546,  but  holding  that  surety  must  retract 
within  reasonable  time  after  failure  of  condition;  Hall  t.  Parker,  87 
Mich.  593,  26  Am.  Rep.  542,  where  surety  released  because  of  failure 
of  condition;  McGullough  ▼.  Day,  45  Mich.  557,  8  N.  W.  586,  holding, 
however,  that  evidence  of  intention  must  be  clear;  Linn  Go.  v. 
Farris,  52  Mo.  77,  14  Am.  Rep.  891,  and  further  as  to  effect  of  fraud 
in  securing  signatures  of  sureties;  Ayres  v.  Milroy,  58  Mo.  922,  14 
Am.  Rep.  470,  as  to  promissory  note  delivered  conditionally;  State 
V.  Potter,  68  Mo.  219,  227,  21  Am.  Rep.  448,  449,  where  cases  are 
collected  and  discussed;  Gay  v.  Murphy,  134  Mo.  107,  56  Am.  St  Rep: 
501,  84  S.  W.  1093,  holding  further  as  to  burden  of  proof.  Followed 
in  State  Bank  v.  Evans,  15  N.  J.  L.  162,  28  Am.  Dec.  405.  See  also 
Ordinary  v.  Thatcher,  41  N.  J.  L.  417,  82  Am.  Rep.  286,  approving 
preceding  case;  Black  v.  Lamb,  12  N.  J.  Eq.  117,  as  to  indemnity 
bond;  People  v.  Bostwick,  32  N.  Y.  458,  as  to  bond  securing  loan; 
Whitford  V.  Laidler,  94  N.  Y.  152,  46  Am.  Rep.  186»  as  to  lease. 
Gited  and  principle  applied  in  Milliken  v.  Brown,  1  Rawle,  899,  where 
receipt,  not  under  seal,  to  one  of  several  Joint  debtors  for  his  pro- 
portion of  debt,  held  to  discharge  others.  Followed  in  Sullivan  v. 
Williams,  48  S.  G.  507,  21  S.  E.  649.  Approved  in  McGormick,  etc.» 
Go.  V.  Faulkner,  7  S.  Dak.  866,  58  Am.  St  Rep.  841,  64  N.  W.  164, 
and  principle  applied  to  promissory  note;  Brown  v.  State,  18  Tex. 
App.  828,  holding  as  to  effect  of  delivery  to  obligee;  State  Bank  v. 
Burton,  etc.,  Go.,  14  Utah,  423,  48 'Pac.  408,  holding  further  that 
promissory  note  containing  conditional  guaranty  may  be  delivered 
to  payee.  Followed  in  Fletcher  v.  Austin,  11  Vt  449,  84  Am.  Dec. 
699.  Applied  in  Smith  v.  The  Bank,  82  Vt  850,  858,  76  Am.  Dec 
183, 186,  as  to  deed.  Followed  in  Ward  v.  Ghum,  18  Gratt  811,  812, 
98  Am.  Dec.  756,  757.  Gited  in  notes,  28  Am.  Dec  679,  680,  and  25 
Am.  Rep.  706,  707,  708,  709,  on  general  subject  Approved  in  Hodge 
V.  Bank,  7  Ind.  App.  98,  84  N.  E.  124,  and  Floumoy  v.  Andrews,  6 
Mo.  515,  in  discussion.    See  also  2  Hill,  586,  note 

The  principal  case  has  been  distinguished  in  the  following  cases 
where  the  instrument  was  perfect  on  its  face  and  delivered  uncon- 
ditionally: Dair  V.  United  States,  16  WalL  6,  21  L.  498;  Riley  v. 
Johnson,  10  Ga.  419;  Guard  v.  Bradley,  7  Ind.  605;  Deardorff  v. 
Foresman,  24  Ind.  483;  State  v.  Pepper,  31  Ind.  85;  (Carroll  Gounty 
v:  Ruggles,  69  Iowa,  278,  275,  58  Am.  Rep.  225,  226,  28  N.  W.  592, 
698;  State  v.  Peck,  68  Mc  289,  296;  Bank  v.  Smith,  6  Ohio,  222; 
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Bank  t.  Oass,  81  Vt  819;  Nash  t.  Fngate,  24  Gratt.  218,  18  Am. 
Rep.  645,  and  see  same  case  on  rehearing,  82  Gratt  607,  84  Am. 
Rep.  788;  and  in  King  Ck>nnty  t.  Ferry,  6  Wash.  St  545,  84  Am.  St 
Rep.  887,  82  Pac.  541.  Distinguished  also  in  Mathis  t.  Morgan,  72 
Ga.  530,  53  Am.  Rep.  850,  holding  surety  estopped  from  claiming 
delivery  as  escrow  when  such  delivery  afforded  opportunity  for 
forgery  of  names  of  cosureties;  in  State  v.  Ghrisman,  2  Ind.  132; 
Garter  v.  Moulton,  51  Kan.  14,  37  Am.  St  Rep.  261;  82  Pac.  634; 
Blume  T.  Bowman,  2  Ired.  841;  Easton  v.  Driscoll,  18  R.  I.  821,  27 
Atl.  446,  holding  rule  inapplicable  where  instrument  delivered  to 
obligee;  in  Taylor  v.  Jones,  8  La.  Ann.  621,  holding  Judge  by  whom 
administrator's  bond  accepted  not  to  be  competent  to  prove  that 
bond  was  executed  conditionally;  and  in  Bickford  v.  Daniels,  2  N. 
H.  74,  holding  that  defeasance  dependent  for  delivery  upon  con- 
dition never  performed  will  not  render  absolute  deed  a  mortgage. 
The  principal  case  has  also  been  criticised  upon  this  point  in  Rus- 
sell V.  Freer,  56  N.  T.  69;  State  v.  Lewis,  78  N.  <5.  142,  143,  21  Am. 
.Rep.  462,  463;  Dun  v.  Garrett  93  Tenn.  658,  42  Am.  St  Rep.  949,  27 
S.  W.  1014  (collecting  cases);  and  Belden  v.  Hurlbut  94  Wis.  566, 
69  N.  W.  358,  in  discussions  of  general  subject  Gited  but  not  fol- 
lowed in  Bopp  V.  Hansford,  45  S.  W.  748,  where  surety  signed 
renewal  of  guardian's  bond,  attempting  to  Impose  condition  thAt 
others  sign,  but  the  Judge  accepting  it  did  not  understand  it  to  be 
conditioraL 

4  Or.  224-236,  2  L.  608.  GRANT  v.  NATLOR. 

Ghiaranty  —  Bvldence.— Where  letter  of  credit  is  ambiguous  as  to 
name  of  party  to  whom  addressed,  parol  evidence  is  not  admissible 
to  show  intention  of  writer,  p.  235. 

Principle  applied  in  the  following  citing  cases:  Dissenting  opinion, 
Salmon,  etc..  Go.  v.  €k)ddard,  14  How.  463,  14  L.  500,  majority  hold- 
ing parol  evidence  admissible  to  explain  equivocal  terms  in  a  memo- 
randum of  sale;  National  Bank  v.  Hall,  101  U.  S.  51,  25  L.  825,  as  to 
insufficiency  of  correspondence  purporting  to  authorize  cashing  of 
drafts;  Butler  v.  Thompson,  11  Blatchf.  538,  F.  G.  2,244,  holding 
memorandum  of  sale  made  by  broker  insufficient  under  statute; 
Warner  v.  Brinton,  29  Fed.  Gas.  237,  holding  void,  will  ambiguous  in 
its  words  and  containing  no  reference  to  anything  which  would  cure 
such  defect;  First  National  Bank  v.  Sowles,  46  Fed.  Rep.  732,  and 
Merchants*  Bank  v.  Armstrong,  65  Fed.  940,  where  representation 
by  directors  as  to  solvency  of  bank  held  insufficient  under  Vermont 
statute,  to  charge  directors,  such  representation  not  being  addressed 
expressly  to  plaintiff;  Allen  v.  Booker,  2  Stew.  24,  19  Am.  Dec.  34, 
as  to  contract  for  purchase  of  land;  Woodbury  Bank  v.  Insurance 
Go.,  29  Gonn.  382,  holding  parol  evidence  inadmissible  to  show  real 
party  to  contract  of  insurance;  Henderson  v.  Johnson,  6  Ga.  892| 
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holding  parol  evidence  inadmissible  to  show  consideration  for 
guaranty,  where  under  statute  such  consideration  must  be  evidenced 
by  writing;  Johnson  v.  Brown,  51  Ga.  600,  holding  further  as  to 
effect  of  alteration  in  letter  of  credit  without  drawer's  consent: 
Hodgkins  v.  Bond,  1  N.  H.  286,  holding  that  where  signature  was 
placed  on  blanlc  note,  a  guaranty  subsequently  written  by  payee 
was  not  sufficient  memorandum;  Ham  v.  Goodrich,  33  N.  H.  86;  Hick- 
man V.  Fargo,  1  Kan.  App.  709,  42  Pac.  386,  as  to  bail  bond;  Bell  v. 
Norwood,  7  La.  103,  remarking  that  guaranty  must  be  construed 
strictly  to  charge  guarantor;  dissenting  opinion  in  Succession  of  Bd- 
wards,  34  La.  Ann.  228,  majority  holding  that  authorization  of  agent 
to  bind  principal  by  agreement  required  to  be  in  writing,  may  be 
shown  by  parol;  Hood  v.  Bowman,  1  Freem.  Gh.  294,  respecting  a  con- 
tract to  convey  and  parol  proof  thereof.  Followed  in  Grane  v.  Specht, 
39  Neb.  133,  42  Am.  St  Rep.  669,  67  N.  W.  1018;  Waters  v.  Travis,  0 
Johns.  462,  holding  parol  evidence  inadmissible  to  vary  terms  of 
deed;  Lenington  v.  Gampbell,  Tappan  (Ohio),  109,  holding  that  part 
performance  of  contract  to  convey  land  does  not  take  case  out  of 
statute.  Followed  in  McGovney  v.  State,  20  Ohio,  98.  Principle 
applied  in  dissenting  opinion,  Williamson's  Admr.  v.  Hall,  1  Ohio 
St  198,  majority  holding  that  misrecital  of  condition  in  bond  may 
be  corrected  by  parol;  dissenting  opinion.  Brown  v.  Dy singer,  1 
Rawle,  418,  majority  holding  parol  evidence  admissible  to  establish 
trust  in  case  of  purchase  of  land;  Sollee  v.  Warley,  1  Bailey  L.  622, 
holding  letter  of  credit  not  assignable  without  consent  of  writer; 
Patton  V.  McGlure,  Mart  &  Y.  338,  holding  that  equity  will  not 
relieve  against  provisions  of  statute.  Followed  in  Allison  v.  Rut- 
iedge,  6  Yerg.  194;  Smith  v.  Montgomery,  3  Tex.  207,  where  letter  of 
credit  addressed  to  two  persons,  but  acted  upon  by  one  only  with- 
out reference  to  other,  held  not  binding  on  guarantor.  See  also  note, 
28  Am.  Rep.  347,  on  general  subject  of  letters  of  credit,  and  note,  32 
Am.  Rep.  61,  on  subject  of  contract  by  letter. 

Distinguished  in  Bleeker  v.  Hyde,  3  McLean,  280,  F.  G.  1,637, 
where  letter  gave  general  credit  and  advances  made  afterwards 
approved  by  guarantor;  Loomis  v.  Smith,  17  Gonn.  119,  where  parol 
evidence  held  admissible,  not  to  show  guaranty,  but  extent  of  debt; 
Michigan  Bank  v.  Peck,  28  Vt  207,  66  Am.  Dec.  237,  holding  that 
where  initials  are  used  in  letter  of  credit,  parol  evidence  is  admis- 
sible to  identify  parties. 

Miscellaneous  citations.— Glted  in  Webster  v.  Wyser,  1  Stew.  188, 
to  point  that  in  any  action  there  can  be  but  one  plea  puis  darrein 
continuance;  also  in  Wiehold  v.  Hermann,  2  Mont  610,  to  point  that 
complaint  must  under  statute,  contain  Ghristlan  names  of  parties. 
Brroneously  cited  in  United  States  v.  New  Bedford  Bridgai  1  Wood. 
&  M.  488,  F.  a  16,867. 
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4  Of  237-238,  2  L.  607,  WOODS  v.  YOUNG. 

Appeal  and  error  —  Contlnnance.—  Refusal  of  a  court  to  contlnae 
a  cause  after  it  Is  at  issue  cannot  be  assigned  as  error,  p.  238. 

Cited  in  Wright  v.  Holllngsworth,  1  Pet  168,  7  L.  98,  applying  rule 
to  refusal  of  court  to  allow  amendment  in  pleadings;  Bamshaw  v. 
United  States,  146  U.  S.  68,  36  L.  889,  13  S.  Ot  15,  applying  the  rule; 
as  also  Isaacs  t.  United  States,  159  U.  S.  489,  40  L.  230,  16  S.  Ot  52, 
under  similar  facts;  Texas,  etc.,  Ry.  Co.  v.  Nelson,  50  Fed.  Rep.  815, 
2  U.  S.  App.  213,  as  to  continuance  because  of  absence  of  material 
witness;  as  also  in  Richmond,  etc.,  Co.  ▼.  Dick,  52  Fed.  Rep.  380, 
8  U.  S.  App.  99;  and  Drexel  v.  True,  74  Fed.  13,  36  U.  S.  App.  611; 
Baker  v.  The  Bank,  74  Fed.  601,  41  U.  S.  App.  185,  as  to  refusal  to 
grant  continuance  upon  application  of  an  Interrenor;  Taylor  v. 
Powers,  3  Ala.  285,  where  principle  applied  to  refusal  to  allow 
revision  of  defective  bond;  White  v.  Trinity  Church,  5  Conn.  188,  as 
to  refusal  to  grant  new  trial;  Stone  v.  Stevens,  12  Conn.  227,  30  Am. 
Dec.  615,  as  to  refusal  to  set  aside  verdict;  State  v.  Hunt,  4  La.  Ann. 
439,  as  to  motions  for  continuance  in  criminal  cases;  also  in 
State  V.  Brette,  .6  La.  Ann.  660,  and  State  v.  Muldoon,  9 
La.  Ann.  26,  on  same  point  Followed  in  Babcock  v.  Scott 
1  How.  G^iss.)  101,  and  Jameson  v.  Butler,  1  Neb.  119.  Cited 
and  applied  in  Romaine  v.  Norris,  8  N.  J.  L.  82,  holding  it  to  be 
within  discretion  of  court  to  determine  when  motion  for  nonsuit 
shall  be  heard.  Followed  in  BTCourry  v.  Doremus,  10  N.  J.  L.  249; 
Crawford  v.  Railroad  Co.,  28  N.  J.  L.  482,  applying  rule  to  refusal 
to  allow  amendment  of  pleadings  as  to  substance.  So,  also,  in 
Bruch  V.  Carter,  82  N.  J.  L.  559;  People  v.  Colt  8  Hill,  436,  as  to 
continuance  in  criminal  cases;  Clymer  v.  Thomas,  7  Serg.  &  R. 
180,  as  to  amendment  of  pleadings;  also  in  Burk  v.  Huber,  2  Watts. 
312,  on  same  point  Approved  in  Borden  v.  Houston,  2  Tex.  604,  and 
Ringgold's  Case,  1  Bland  Oh.  9,  discussing  general  subject 

Denied  in  Brussard  v.  Trahan's  Heirs,  4  Mart  (La.)  (O.  S.)  501. 
Distinguished  in  Gilliland  v.  Rappleyea,  15  N.  J.  L.  143,  holding  that 
where  verdict  has  been  set  aside  at  instance  of  plaintiff  it  is  error 
to  render  Judgment  for  defendant  Discussed  in  Brooks  v.  Callo- 
way, 12  Leigh.  (Va.)  474,  but  holding  rule  otherwise  as  settled  in 
Virginia.  Limited  in  Logie  v.  Black,  24  W.  Va.  22,  and  Buster  v. 
Holland,  27  W.  Va.  534,  holding  that  abuse  of  discretion  in  refusing 
continuance  is  subject  for  inquiry  in  higher  cpurt  Distinguished 
in  Fowler  v.  Colton,  1  Pinn.  339,  and  Wisconsin  t.  Doty,  1  Pino. 
404,  under  statute. 

4  Or.  239-241,  2  L.  607.  YOUNG  v.  PRBSTON. 

Oontraet  under  seal  — Part  perf ormanoe.— If  a  contract  under 
seal  be  partly  performed,  and  further  performance  prevented  by 
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defendant,  remedy  must  be  in  action  on  the  sealed  Instmment  and 
not  in  assumpsit  upon  a  quantum  meruit,  p.  241. 

Oited  and  principle  applied  in  Walker  t.  Brown,  28  DL  884,  81  Am. 
Dec.  289,  holding  that  fmplled  contract  cannot  exist  where  there  Is 
express  contract  as  to  same  subject-matter;  Olendennen  ▼•  Paulsel, 

3  Mo.  232,  25  Am.  Dec.  436,  437,  holding  person  haying  contract 
under  seal  to  do  work  cannot,  upon  breach  of  contract  by  employer,, 
sue  in  assumpsit  for  work  and  labor;  Boston,  etc.,  Oo.  t.  Smith,  13 
B.  X.  35,  holding  where  parties  liable  Jointly'  under  specialty,  action 
does  not  lie  against  one  in  assumpsit;  Lewis  t.  Weldon,  3  Band. 
82,  ruling  similarly  in  case  of  a  series  of  dependent  contracts. 
Cited  approvingly,  but  without  particular  application  in  Garred  y. 
Doniphan,  10  Mo.  165.  See  also  note  to  Parker  ▼.  United  States. 
Pet  0.  0.  268,  F.  0.  10,750,  on  general  subject 

Distinguished  in  Saxton  ▼.  Bailway  Go.,  4  N.  Mex.  383  (202),  16 
Pac  853,  holding  that  where  law  prescribes  form  of  corporate  seal, 
private  seal  of  chief  engineer  of  corporation  is,  therefore,  not  the 
corporate  seal,  and  corporation  may  be  sued  in  assumpsit  for  breach 
of  contract  to  which  such  seal  a£Elxed. 

4  Gr.  241-203,  2  L.  608,  BOSS  ▼.  HIMBLY. 

Foreign  Judgment  in  prize  case.—  The  authority  of  the  tribunal 
as  a  prize  court  as  well  as  the  question  whether  property  was  so 
situated  as  to  be  subject  to  Jurisdiction,  may  be  inquired  into, 
p.  269. 

In  the  following  citing  cases  this  principle  is  affirmed  and  relied 
upon:  Hickey's  Lessee  v.  Stewart  3  How.  762,  11  L*.  819,  holding 
want  of  Jurisdiction  renders  Judgment  void;  Williamson  t.  Berry,  8 
How.  541,  12  L.  1190,  as  to  decree  of  court  of  equity;  Thompson  v. 
Whitman,  18  Wall  461,  21  L.  899,  as  to  Judgment  of  State  court  in 
case  of  seizure  of  vessel  for  violation  of  State  statute;  Guaranty, 
etc..  Go.  V.  Green  Gove,  etc..  Go.,  139  U.  S.  147,  35  L.  120,  11  S.  Gt 
516,  as  to  decree  of  foreclosure;  Scott  v.  McNeal,  154  U.  S.  46,  38  L. 
902,  14  S.  Gt  1113,  as  to  proceeding  in  Probate  Gourt;  Bell  v.  Ghio 
Life  &  Trust  Go.,  1  Biss.  270,  F.  G.  1,260,  holding  further,  priority 
of  Jurisdiction  determined  by  service  of  process;  The  J.  W.  French, 

5  Hughes,  432,  13  Fed.  919,  holding  void,  sentence  against  person  in 
suit  to  which  he  was  not  a  party,  and  which  was  not  in  rem  nor 
against  the  vessel;  Lincoln  v.  Tower,  2  McLean,  477,  486,  F.  G.  8,355, 
where  principle  is  applied  to  Judgments  of  sister  States;  Juando 
(Stoughton)  V.  Taylor,  2  Paine,  677,  678,  683,  F.  G.  7,558,  holding 
further  as  to  Jurisdiction  of  court  over  incidental  questions;  Bx 
parte  Norton,  44  Ala.  186;  Slocum  v.  Wheeler,  1  Gonn.  439,  451,  454, 
457,  as  to  Jurisdiction  of  prize  court  over  property  of  enemy  seized 
on  land;  Holcomb  v.  Phelps,  16  Gonn.  132,  as  to  Jurisdiction  of 
I'robate  Gourt  to  order  sale  of  property;  Prltchett  v.  GlarlL,  3  Harr. 
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247.  boldjlng  as  to  effect  of  Judgment  where  Jurisdiction  falls;  also 
in  McNealy  T.  Gregory,  13  Fla.  446,  and  in  Opinion  of  Ck>nrt  to 
Qovemor,  14  Fla.  306,  on  same  point;  Justices  t.  Selman,  6  Ga.  442, 
as  to  power  to  appoint  guardian;  Thomas  v.  People,  107  111.  627,  47 
Am.  Rep.  463,  holding  void,  decree  of  Probate  Ck>urt  ordering  sale  of 
property,  owner  being  alive;  Nooe  v.  Bradley,  8  Blackf.  160;  Beard 
y.  Beard,  21  Ind.  327,  as  to  Jurisdiction  to  decree  alimony;  Melhop 
y.  Doane,  31  Iowa,  400,  401,  7  Am.  Rep.  149,  ISO,  holding  further  as  to 
effect  of  failure  of  Jurisdiction;  Maguire  v.  Maguire,  7  Dana  (Ky.), 
183,  as  to  Jurisdiction  in  action  for  divorce;  Cucullu  v.  La.  Ins.  Go., 
5  Mart  N.  S.  469,  16  Am.  Dec.  199,  in  proceedings  between  insurer 
and  insured  under  marine  insurance  contract;  Palmer  v.  Oal^ley, 
3  .Doug.  (Mich.)  490,  47  Am.  Dec.  67,  as  to  decree  of  Probate  Oourt 
appointing  guardian;  Gerault  v.  Anderson,   Wall^.   (Miss.)  34,   12 
Am.  Dec.  525,  holding  void  decree  in  chancery  against  unrepresented 
deceased  person;  Latimer  v.  Union  Pac.  Ry.,  43  Mo.  109,  97  Am.  Dec 
379,  as  to  Judgments  of  courts  of  sister  States;  also  in  Russell  v. 
Perry,  14  N.  H.  156,  and  Kittredge  v.  Emerson,  15  N.  EL  263,  267, 
on  same  point;  Pennywit  v.  Foote,  27  Ohio  St  616,  22  Am.  Rep.  349, 
in  action  to  recover  on  foreign  Judgment;  Trutch  v.  Bunnell,  11  Or. 
60,  50  Am.  Rep.  457,  4  Pac  589,  as  to  Jurisdiction  to  authorize  mort- 
gage by  guardian  of  ward's  land.     Discussed  and  followed   in 
Oheriot  V.  Foussat,  3  Blnn.  250,  267,  as  to  decree  of  foreign  prize 
court  condemning  vessel;  Bailey  v.  Insurance  Go.,  3  Brev.  (S.  G.) 
369,  holding  sentence  of  foreign  Admiralty  Gourt  conclusive  as  to 
rights  under  marine  insurance  policy;  Miller  v.  Miller,  1  Bailey  L.  245, 
holding  Judgment  void  if  face  of  record  shows  want  of  Jurisdiction; 
James  v.  Smith,  2  S.  G.  187,  holding  further  as  to  mere  irregularity 
in  proceedings;  Lyles  v.  Bolles,  8  S.  G.  262,  as  to  Judgment  pro- 
nounced at  chambers;  McGreery  v.  Davis,  44  S.  G.  211,  61  Am.  St  Rep. 
805,  22  S.  E.  184,  as  to  Jurisdiction  of  parties  in  divorce  proceedings; 
Den  V.  DeadericlL's  Exrs.,  1  Yerg.  140,  as  to  Judgment  on  attachment; 
also  In  Moren  v.  Killibrew,  2  Yerg.  380,  as  to  Judgments  of  sister 
States  generally;  and  in  Barthman  v.  Jones,  2  Yerg.  493,  holding 
further  as  to  effect  on  Jurisdiction  where  no  process  served;  Horan 
V.  Wahrenberger,  9  Tex.  821,  58  Am.  Dec.  147,  holding  further  as 
to  distinction  between  courts  of  general  and  those  of  limited  Juris- 
diction; Hunter  v.  Martin,  4  Munf.  (Va.)  53,  holding  Jurisdiction  of 
United  States  court  in  issuing  mandate  directing  reversal  of  Judg- 
ment reviewable  in  State  court;  Herring  v.  Lee,  22  W.  Va.  672, 
holding  further  as  to  fraud  of  third  party  in  altering  Judgment; 
In  re  Tarble,  25  Wis.  398,  3  Am.  Rep.  89,  holding  that  State  court 
may  inquire  into  legality  of  detention  of  person  by  military  officer 
of  United  States.    See  also  note,  75  Am.  Dec.  724,  on  subject  of 
decrees  in  admiralty;  and  note,  11  Am.  Rep.  437,  on  general  subject 
Distinguished  in  Noble  v.  Railroad  Go.,  147  U.  S.  173,  37  L.  126^ 
13  S.  Gt  273,  holding  that  decision  of  secretary  of  interior  as  to 
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whether  railroad  Is  entitled  to  right  of  way  cannot  be  attacked 
collaterally. 

Foreign  Judgment  rendered  by  a  court  of  competent  Jurisdiction, 
is  conclnsive  as  to  matters  which  it  professes  to  decide,  p.  270. 

The  following  cases  dte  and  affirm  this  principle  and  apply  it 
variously:  Moch  v.  Insurance  Ck).,  4  Hughes,  119,  10  Fed.  Rep. 
706.  where  authorities  are  collected  and  discussed;  Juando  (Stough- 
ton)  V.  Taylor,  2  Paine,  679,  F.  0.  7,568;  The  Fortitude,  3  Sumn.  230, 
F.  0.  4,953,  as  to  action  in  rem  on  bottomry  bond;  Bradstreet  t. 
Insurance  Co.,  3  Sumn.  605,  F.  0.  1,793,  holding  sentence  condu- 
siye  as  to  facts  upon  which  based;  The  Trenton,  4  Fed.  Rep.  661, 
holding  that  sale  of  vessel  under  decree  of  maritime  court  dis- 
charges all  liens,  although  same  court  could  not  have  enforced 
Uens  for  want  of  jurisdiction;  Pierce  v.  The  Alberto,  19  Fed.  Gas. 
633,  holding  that  conversion  by  foreign  government  of  piratical 
vessel  into  public  vessel  is  conclusive  evidence  of  condemnation 
as  prize;  Wyman  v.  Campbell,  6  Port  233,  238,  31  Am.  Dec.  683, 
686,  holding  that  mere  irregularity  does  not  impair  validity  of  judg- 
ment; Hc^comb  V.  Phelps,  16  Conn.  131,  as  to  decree  of  Probate 
Court  directing  sale  of  property;  Rodgers  v.  Evans,  8  Ga.  145,  62  Am. 
Dec.  391,  holding  further  as  to  effect  of  error;  Roth  v.  Roth,  104  111. 
46,  44  Am.  Rep.  84,  applying  principle  to  decrees  affecting  status  of 
persons;  Reed  v.  Wright,  2  G^  Greene,  35,  holding  judgment  not  im- 
peachable collaterally,  unless  void  on  its  face;  Seely  v.  Reid,  3  G. 
Greene,  379,  to  same  effect;  Cucullu  v.  Insurance  Co.,  6  Biart  (La.) 
(N.  S.)  477,  16  Am.  Dec.  205,  as  to  condemnation  of  vessel  for 
illicit  trade;  Moulin  v.  Insurance  Co.,  24  N.  J.  L.  237,  holding 
further  as  to  effect  of  failure  to  serve  process  on  defendant;  so 
also  in  Monroe  v.  Douglas,  4  Sandf.  Ch.  181,  183;  Hunt  v.  Hunt,  72 
N.  Y.  234,  28  Am.  Rep.  141,  as  to  decree  of  divorce;  Pelton  v.  Platner, 
13  Ohio,  217,  42  Am.  Dec.  199,  applying  rule  to  judgments  in  per- 
sonam of  sister  States;  Sipes  v.  Whitney,  30  Ohio  St  74,  to  same 
effect;  Cheriot  v.  Foussat  3  Binn.  258,  260,  261,  a  prize  case;  Pass- 
more  Williamson's  Case,  26  Pa.  St  30,  67  Am.  Dec.  394,  holding  that 
State  court  cannot  issue  habeas  corpus  to  obtain  release  of  prisoner 
confined  under  order  of  United  States  courts;  Keystone  Bridge  Co. 
V.  Summers,  13  W.  Va.  506,  as  to  decree  establishing  highway. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  291,  32 
L.  243,  8  S.  Ct  1374,  as  to  judgment  in  action  for  recovery  of 
penalty;  Risley  v.  Bank,  83  N.  Y.  332,  38  Am.  Rep.  429,  holding 
confiscation  proceedings  under  act  of  congress  do  not  divest  title 
of  third  persons  which  originated  prior  to  seizure,  or  of  real  owner 
not  proceeded  against 

Becog^tion  of  foreign  States  is  a  political  question,  to  be  de- 
cided by  government  and  not  by  courts  of  justice,  p.  272. 

Cited  and  rule  appUed  in  Gelston  v.  Hoyt  3  Wheat  324,  4  L.  401, 
holding  insurrectionary  government  not  to  be  a  "  prince  or  State  ** 
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within  meaning  ol  act  prohibiting  fitting  out  for  service  of  a  foreign 
prince  or  State;  Gherol^ee  Nation  y.  Georgia,  6  Pet  59,  8  L.  46. 
holding  that  Indian  tribe  is  not  "  foreign  State,"  and  so  cannot  sue 
in  United  States  courts;  Lather  v.  Borden,  7  How.  57,  12  L.  605, 
as  to  power  to  d'^clare  which  is  rightful  government  In  case  of  in- 
surrection within  a  State;  Mennett  t.  Chambers,  14  How.  51,  14  L. 
322,  holding  further  as  to  effect  of  subsequent  recognition;  White 
y.  Hart,  13  Wall.  649,  20  L.  687,  as  to  right  of  congress  to  authorize 
framing  of  new  State  Constitution;  Clarke  y.  United  States,  8  Wash. 
102,  104,  F.  C.  2,838,  refusing  to  recognize  Independence  of  de  facto 
government  established  In  St.  Domingo;  The  Ambrose  Light,  25 
Fed.  Rep.  418,  433,  holding  further  that  recognition  of  rebel  bellig- 
erency clothes  insurgents  with  quasi  sovereignty  for  war  purposes; 
United  States  v.  Packages,  27  Fed.  Cas.  289,  holding  "noninter- 
course  acts  "  to  be  in  force  until  determined  otherwise  by  political 
authorities;  so  also  in  United  States  v.  Cement,  27  Fed.  Cas.  293, 
and  United  States  v.  Cotton,  27  Fed.  Cas.  328;  dissenting  opinion, 
Scheible  v.  Bacho,  41  Ala.  460,  majority  holding  Confederate  States 
during  rebellion  to  have  been  de  facto  governments,  and  contracts 
then  made  should  be  governed  by  respective  Constitutions;  Central 
R.  R.,  etc.,  Co.  V.  Ward,  37  Ga.  525,  as  to  recognition  of  Con- 
federate States;  Perkins  v.  Rogers,  85  Ind.  156,  9  Am.  Rep.  664, 
on  the  same  point;  Russell  v.  Barnes,  13  Johns.  155,  under 
facts  similar  to  those  in  principal  case;  so  also  In  Gelston  v. 
Hoyt,  13  Johns.  588;  Wright  v.  Overall,  2  Cold.  340,  341,  as  to 
recognition  of  Confederate  States,  holding  payment  of  debt  in  Con- 
federate currency  void;  also  in  Thomburg  v.  Harris,  8  Cold.  169, 
on  same  point;  Hedges  v.  Price,  2  W.  Va.  225,  226,  94  Am.  Dec. 
511,  512,  holding  that  persons  engaged  in  rebellion  are  amenable 
to  sovereign  power  for  injuries  committed  while  so  engaged.  Cited 
also  in  Baxter  v.  Brooks,  29  Ark.  190,  discussing  general  subject 

International  law  —  Belligerent  rights  as  well  as  sovereignty 
may  vest  in  a  government,  and  the  class  to  which  any  particular - 
act  belongs  Is  to  be  determined  by  the  nature  of  the  law  and  the 
proceedings  under  It,  pp.  272,  273. 

Cited  to  this  point  In  The  Prize  Cases,  2  Black.  673,  17  L.  478, 
where  principle  is  held  to  apply  In  case  of  rebellion;  Miller  v.  United 
States,  11  Wall.  307,  20  L.  145,  on  same  point;  The  Hiawatha, 
Blatchf.  Prize,  10,  13,  F.  C.  6,451,  holding  further  as  to  effect  of 
such  acts  on  neutrals;  The  Sarah  Starr,  Blatchf.  Prize,  88,  F.  C. 
12,352;  Dole  v.  Insurance  Co.,  2  Cliff.  420,  F.  C.  3,966,  holding 
further  as  to  seizure  by  privateer;  The  Amy  Warwick,  2  Sprague, 
133,  F.  C.  341,  holding  that  belligerent  right  may  exist  without  any 
declaration  of  congress;  The  Ambrose  Light,  25  Fed.  441,  as  to  right 
of  belligerents  to  seize  as  pirates  vessels  acting  as  privateers  without 
commissions;  United  States  v.  Tropic  Wind,  28  Fed.  Oas.  221,  hold- 

19 
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ing  authority  to  establish  blockade  to  be  a  belligerent  right;  Korris 
▼.  Doniphan,  4  Met.  (Ky.)  395,  as  to  insurrection,  and  holding  that 
insurgents  cannot  be  treated  at  same  time  as  alien  enemies  and 
rebellions  subjects;  Kershaw  t.  Kelsey,  100  Mass.  57G,  97  Am. 
Dec.  138,  1  Am.  Rep.  165,  holding  it  to  be  discretionary  as  to  which 
will  be  exercised;  Hammond  v.  State,  8  Cold.  138,  distinguishing, 
however,  between  belligerent  States  and  rebels  as  belligerents; 
Beime  v.  Brown,  4  W.  Va.  79,  holding  that  either  may  be  exercised 
in  confiscating  enemy's  property;  Caperton  v.  Martin,  4  W.  Va.  140,  * 
141, 143, 159,  6  Am.  Rep.  271,  273,  holding  that  both  may  be  exercised 
at  same  time  towards  insurgents.  Cited,  generally,  in  Hedges  v. 
Price,  2  W.  Va.  233,  94  Am.  Pec.  518,  discussing  general  subject 

• 

Admiralty  —  Parties. — Persons  on  board  a  vessel  are  supposed  to 
represent  all  who  are  Interested  in  it,  and  if  so  situated  that  they 
must  take  notice  of  proceedings  and  may  assert  the  rights  of  those 
interested,  the  cause  is  properly  heard  and  all  persons  concerned  are 
parties,  p.  277. 

Cited  and  principle  applied  in  dissenting  opinion,  Blorida  v. 
Georgia,  17  How.  502,  15  L.  198,  majority  holding  that  in  suit  be- 
tween States  to  settle  boundary,  United  States  was  not  a  party, 
although  proprietor  of  lands  in  disputed  territory;  Cushlng  v.  Laird, 
107  U.  S.  81,  27  L.  395,  2  S.  Ct  205,  holding  further  that  upon 
decree  of  restitution,  vessel  may  be  delivered  to  master. 

Distinguished  in  dissenting  opinion.  Miller  v.  United  States,  11 
WalL  328,  20  L.  152,  majority  holding  that  seizure  of  corporate 
stock  may  be  made  by  serving  notice  on  president  of  corporation. 

Prize  —  Seizure  beyond  limits  of  territorial  Jurisdiction,  for 
breach  of  municipal  regulation,  cannot  give  Jurisdiction  to  courts  of 
offended  country,  and  the  seizure  is  Invalid,  p.  279. 

Distinguished  in  Hudson  v.  Guestier,  4  Cr.  293,  2  L.  625,  where 
vessel  seized  within  territorial  Jurisdiction.  Overruled  in  Hudson 
V.  Guestier,  6  Cr.  284,  285,  3  L.  225.  See  also  The  Sarah  Starr, 
Blatchf.  Prize,  82,  F.  a  12,352.  Discussed  in  The  Invincible,  2 
Gall.  39,  40,  F.  9.  7,054,  approving  opinion  of  Johnson,  J.,  on  point 
that  vessel  remains  within  Jurisdiction  of  courts  of  captor's  country, 
although  taken  to  neutral  port  Denied  in  Francis  v.  Ocean  Ins. 
Co.,  6  Cow.  425;  approved  in  dissenting  opinion,  Hewett  v.  Allen, 
54  Wis.  585,  12  N.  W.  40.  See  also  Hernandez  t.  Aury,  12  Fed. 
.Cas.  33. 

Miscellaneous  citations.— Cited  in  Jecker  t.  Montgomery,  13 
How.  517,  14  L.  248,  as  to  procedure;  also  in  De  Lovio  v.  Bolt,  2 
Gall.  436,  F.  C.  3,776,  holding  that  Jurisdiction  of  admiralty  is  not 
defeated  in  case  of  marine  tort  by  any  subsequent  act  on  land  (not 
decided  in  principal  case);  and  in  Prescott  v.  Bennett,  50  Ga.  274, 
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as  to  procedure.  Erroneously  dted  in  Bank  ▼.  Moss»  6  How.  88,  12 
L.  834.  Cited  also  in  Schooner  Tilton,  5  Mason,  471,  F.  0.  14,054,  as 
instance  where  admiralty  asserted  Jurisdiction  in  petitory  snit. 

4  Or.  298-288,  2  L.  625,  HUDSON  T.  GUESTIEB. 

Foreign  Judgment,  rendered  by  a  court  of  competent  Jurisdiction, 
in  an  action  in  rem,  is  conclusive  as  to  title,  p.  297. 

Cited  and  applied  in  Bradstreet  t.  Insurance  Co.,  8  Sumn.  605, 
F.  0.  1,793,  holding  sentence  of  condemnation  conclusive  as  to 
rights  of  parties  under  contract  of  marine  insurance;  Slocum  v. 
Wheeler,  1  Conn.  457,  holding  further  as  to  effect  of  loss  of  Juris- 
diction by  recapture  or  escape;  Cheriot  v.  Foussat,  8  Binn.  251, 
256,  under  facts  similar  to  that  in  principal  case. 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  291,  82 
L.  243,  8  S.  Ct  1374,  as  to  Judgment  in  action  for  recovery  of 
penalty;  also  in  Hilton  v.  Guyot,  159  U.  8.  167,  40  L.  109,  16  S.  Ot. 
145,  as  to  Judgment  for  recovery  of  sum  of  money. 

Prize  Jurisdiction. —  Seizure  for  breach  of  municipal  regulation, 
made  within  Jurisdiction,  confers  possession  on  the  sovereign,  and 
his  courts  may  condemn,  although  the  res  be  in  a  neutral  port, 
p.  297. 

Rule  applied  in  Jecker  v.  Montgomery,  18  How.  516,  14  L.  248, 
where  property  sold  in  foreign  port;  The  Schooner  Bolina,  1  Gall. 
81,  F.  C.  1,608,  as  to  seizure  for  violation  of  revenue  laws;  The 
Invincible,  2  Gall.  36,  40,  F.  0.  7,054,  holding  that  rule  applies,  al- 
though captured  vessel  belongs  to  neutral;  The  Arabella,  2  Gall. 
370,  F.  0.  501,  holding,  however,  that  master  of  ship  and  ship's 
papers  must  be  brought  within  Jurisdiction;  Cheriot  v.  Foussat,  8 
Binn.  259,  260,  261,  holding  further  as  to  effect  of  recapture  or 
escape.  The  rule  has  been  approved  in  The  Hiawatha,  Blatchf. 
Pr.  10,  F.  C.  6,451,  and  The  Sarah  Starr,  Blatchf.  Pr.  83,  F.  C. 
12,352,  discussing  general  subject 

Distinguished  in  Juando  (Stoughton)  v.  Taylor,  2  Paine,  678,  F.  0. 
7,558,  holding  that  where  vessel  is  captured  by  noncommissioned 
privateer  and  taken  to  neutral  port,  courts  of  such  neutral  country 
may  decree  restitution.    Questioned  in  Page  v.  Lenox,  15  Johns.  174. 

4  Or.  299-305,  2  L.  627,  ALEXANDER  v.  HARRIS. 

Pleading  —  Variance. —  Averment  of  demise  for  three  years  is 
not  supported  by  proof  of  lease  for  one  year  certain,  and  two  years' 
further  possession  on  same  terms  by  consent  of  landlord,  p.  802. 

Cited  and  applied  in  Tice  t.  Norton,  4  Wend.  666»  under  similar 
facts. 
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Pleading^. —  Plea  of  no  rent  arrear  admits  the  demise  as  laid  in 
the  avowry,  p.  808. 

Cited  to  this  point,  in  Middleton  y.  Quigley,  12  N.  J.  L.  856,  dis- 
tinguisliing  between  pleas  non  tenult  and  no  rent  arrear.  Rule 
applied  directly  in  Hill  v.  Miller,  5  Serg.  &  R.  357;  Williams  v. 
Smith,  10  Serg.  &  R.  205,  and  Carter  y.  Grant,  82  Gratt  772. 

Miscellaneous  citations.— Cited  also  in  Kessler  y.  McConachy,  1 
Rawle,  442,  on  point  that  interruption  ot  enjoyment  ot  premises 
demised  suspends  rent. 

4  Cr.  806-816,  2  L.  629,  CHAPPBDBLAINB  y.  DECHBNAUX. 

Federal  courts.— Executors  and  administrators  as  such,  haying 
jurisdictional  capacity,  may  sue  in  United  States  courts,  although 
decedent  could  not  haye  done  so,  p.  308. 

This  holding  is  afllrmed  and  applied  in  the  following  citing  cases: 
Childress  y.  Emory,  8  Wheat  669,  5  L.  711,  as  to  suit  between  exec- 
utors of  different  estates;  Clarke  y.  Mathewson,  12  Pet  171,  9  L. 
1044,  holding  that  administrator,  although  personally  lacking  juris- 
dictional capacity,  may  reyiye  suit  in  which  decedent  as  plaintiff 
was  competent  to  sue;  McNutt  v.  Bland,  2  How.  15,  11  L.  161,  sus- 
taining jurisdiction  where  party  beneficially  Interested  was  compe- 
tent (but  see  dissenting  opinion,  2  How.  22,  11  L.  164,  on  point  that 
such  interest  must  be  ayerred);  dissenting  opinion,  Florida  y. 
Georgia,  17  How.  499.  15  L.  196,  majority  holding  attorney-general 
to  be  yested  with  interests  of  United  States,  as  party  to  suit  to 
settle  boundary  between  States;  Bushnell  v.  Kennedy,  9  Wall.  891, 
19  L.  738,  limiting  rule  prohibiting  actions  by  assignees  of  choses 
in  action,  holding  it  to  apply  only  to  rights  of  action  founded  on 
contract;  Susquehanna  Coal  Co.  y.  Blatchford,  11  Wall.  175,  20  L. 
180,  applying  principle  to  actions  by  trustees;  Rice  y.  Houston,  13 
Wall.  67,  20  L.  484,  asserting  jurisdiction  in  case  where  executors 
originally  competent  to  sue  removed  to  State  where  defendant  re- 
sided; Carter  y.  Treadwell,  8  Story,  50,  F.  C.  2,480,  holding,  how- 
ever, that  character  as  administrator  must  be  fully  established;  so 
also  in  Vase  v.  Phllbrook,  8  Story,  344,  F.  C.  17,010,  and  Wood  y. 
Mann,  1  Sumn.  583,  F.  C.  17.952;  Harper  y.  Railroad  Co..  36  Fed. 
Rep.  104,  as  to  action  for  damages  for  causing  death  of  intestate; 
Reinach  v.  Railroad  Co.,  58  Fed.  Rep.  38,  holding  that  beneficiary 
judisdictlonally  competent  may  sue  in  case  trustee  incompetent  by 
reason  of  citizenship;  Calderwood  v.  Braly,  28  Cal.  99.  as  to  removal 
of  cause;  Sharps,  etc.,  Co.  v.  Rowan,  34  Conn.  332,  91  Am.  Dec. 
729,  holding  that  where  jurisdiction  depends  on  citizenship  of  party. 
It  is  the  party  on  the  record;  Dunn  v.  Waggoner,  8  Yerg.  59,  hold- 
ing action  by  trustees,  citizens  of  same  State  as  defendants,  not 
within  jurisdiction  of  United  States  courts,  although  cestui  que 
trust  resident  of  another  State;  Mead  y.  Walker,  15  Wis.  608.  as  to 
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action  by  trustee  to  recover  debt  And  see  Mayer  ▼.  Fonlkrod, 
4  Wash.  352»  F.  C.  0,341,  and  dissenting  opinion,  Marshall  v.  Balti- 
more, etc.,  R.  R.,  16  How.  350,  14  L.  968,  approving  rule  in  general 
discussion. 

Distinguished  in  Sere  v.  Pitot,  6  Gr.  336,  3  L.  241,  and  United 
States  Bank  v.  McNair,  56  Fed.  Rep.  325,  denying  application  of 
rule  in  suit  by  assignee  of  insolvent;  Melius  v.  Thompson,  1  Gliff. 
131,  F.  G.  9,405,  holding  that  administrator  cannot  be  party  to  suit 
in  official  character  in  another  State  for  assets  lawfully  received 
by  him  in  State  of  appointment;  Dodge  v.  Perkins,  4  Mason,  438,  F. 
G.  3,954,  holding  executor  incompetent  if  citizen  of  same  State  as 
def«=*ndant,  although  testator  competent;  Glarke  v.  Matthewson,  2 
Sumn.  263,  F.  G.  2,857,  refusing  to  entertain  bill  of  revivor  under 
which  executor  would  be  citizen  of  State  of  defendant  (but  see  12 
Pet  171,  9  Ji.  1044,  supra). 

Account  stated  is  a  bar  to  a  bill  in  equity  to  open  a  settled 
account,  unless  complainant  clearly  show  it  to  be  erroneous,  p.  309. 

Gited  and  principle  applied  in  Baker  v.  Biddle,  1  Bald.  418,  F.  G. 
764,  holding  further  that  where  account  is  retained  unreasonable 
time  without  objection,  it  becomes  a  stated  or  settled  account;  so 
also  in  Bainbridge  v.  Wilcocks,  1  Bald.  540,  F.  G.  755;  PuUiam  v. 
PuUiam,  10  Fed.  Rep.  56,  F.  G.  11,463a,  but  holding,  account  stated 
only  prima  facie  evidence  of  its  correctness;  so  also  in  Elder  v. 
Clark,  51  !Fed.  Rep.  120,  holding  evidence  of  mistake  or  fraud  must 
be  clear  in  order  to  set  aside  account;  Glafling  v.  Bennett,  51  Fed. 
Rep.  700,  as  to  settlement  of  accounts  between  partners;  Baxter  v. 
Card,  59  Fed.  Rep.  167,  holding  acceptance  of  note  for  balance 
due,  conclusive,  subject  only  to  correction  for  mistake;  Langdon 
V.  Roane's  Admr.,  6  Ala.  526,  41  Am.  Dec.  61,  holding  further  as  to 
burden  of  proof  where  mistake  alleged;  Desha  v.  Smith,  20  Ala. 
752,  and  Paulllng  v.  Greagh's  Admr.,  54  Ala.  652,  on  same  point; 
Roberts  v.  Totten,  13  Ark.  616,  as  to  settlement  of  partnership  ac- 
counts; Branger  v.  Chevalier,  9  Gal.  361,  on  same  point,  holding 
further  as  to  efiTect  on  whole,  of  allegations  of  mistake  in  particular 
items;  so  also  in  St  Louis  v.  Alexander,  23  Mo.  526,  to  same  effect; 
Lawler  v.  Jennings,  55  Pac.  61,  going  behind  an  account  stated, 
there  being  a  palpable  error;  Kennedy  v.  Goodman,  14  Neb.  588, 
16  N.  W.  836,  as  to  presumption  in  case  of  fraud  or  mistake;  Keller 
V.  Keller,  18  Neb.  368,  25  N.  W.  365,  as  to  burden  of  proof;  in  Swayza 
V.  Swayze,  37  N.  J.  Eq.  187,  holding  burden  of  proof  on  party  dis- 
puting account;  Lock  wood  v.  Thome,  11  N.  Y.  176,  62  Am.  Dec 
84,  as  to  what  constitutes  account  stated;  McDow  v.  Brown,  2  S.  01. 
107,  112,  as  to  accounts  between  administrator  of  deceased  ward 
and  executor  of  guardian;  Seabright  v.  Seabright,  28  W.  Va.  433, 
holding  account  stated  presumed  to  be  correct  Gited,  generallir, 
in  Holmes  v.  Hunt,  122  Mass.  513,  23  Am.  Rep.  383.  See  also  ex- 
tended  note,  62  Am.  Dec.  91,  on  general  subject. 
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4  Or.  810-317.  2  L.  632,  UNITED  STATES  ▼.  McDOWBLL. 

Federal  courts. —  In  determining  sufficiency  of  matter  in  dispute 
to  sustain  jurisdiction  in  action  on  bond,  court  will  look  to  sum 
alleged  to  be  due  upon  condition  of  bond  and  not  to  penalty,  p.  316. 

Affirmed  and  followed  in  United  States  v.  Hill,  123  U.  S.  683,  31 
L.  276,  8  S.  Gt  309,  denying  jurisdiction  where  amount  due  United 
States  less  than  jurisdictional  amount,  although  penalty  greater; 
Reynolds  t.  Sneed,  1  Ark.  200,  denying  appeal  where  damages 
awarded  against  appellant  less  than  amount  required  to  give  juris- 
diction, although  amount  claimed  had  been  more  than  necessary; 
State  V.  St.  Louis  Court  of  Appeals,  87  Mo.  572,  under  facts  similar 
to  those  in  principal  case;  Lewis  v.  Long,  3  Munf.  (Va.)  151,  155, 
as  to  appeal  from  judgment  in  action  of  debt  where  amount  awarded 
less  than  jurisdictional  amount;  so  also  in  Olark  v.  Brown,  8  Gratt. 
653,  in  action  on  the  case.  See  also  note,  21  Am.  St  Rep.  619,  on 
general  subject. 

Distinguished  in  Postmaster-General  ▼.  Gross,  4k  Wash.  O.  O.  827, 
F.  G.  11,306,  where  action  was  to  recover  penalty  itself. 

• 

4  Gr.  317-321,  2  L.  633,  MAYOR,  ETC.,  OF  ALEXANDRIA  v. 
PATTEN. 

Payment,  application  of. —  If,  at  time  of  payment,  debtor  does 
not  direct  to  which  account  payment  is  to  be  applied,  creditor  may 
at  any  time  elect  as  to  its  application,  p.  320. 

This  principle  has  been  extensively  affirmed  and  applied  by  the 
citing  cases:  Page  v.  Patton,  5  Pet.  310,  8  L.  137,  holding  further 
that  application  is  concluded  by  election;  Jones  v.  United  States,  7 
How.  691,  12  L.  874,  where  authorities  collected  and  discussed; 
Sehuelenburg  v.  Martin,  1  McCrary,  351,  2  Fed.  Rep.  749,  sustaining 
right  to  apply  to  debts  unsecured;  Martin  v.  Pope,  6  Ala.  540,  41 
Am.  Dec.  70,  as  to  appropriation  by  factor  of  proceeds  of  sales; 
Haynes  v.  Waite,  14  Cal.  449,  holding  institution  of  suit  evidences 
creditor's  application;  Wendt  v.  Ross,  33  CaL  657,  holding  creditor 
bound  by  his  election;  Fairchild  v.  Holly,  10  Conn.  184,  but  apply- 
ing payment  to  oldest  debt,  neither  party  having  directed  applica- 
tion; Pickering  v.  Day,  3  Houst  538,  95  Am.  Dec.  810,  holding, 
however,  that  delay  of  creditor  must  not  be  such  as  to  prejudice 
third  parties;  Randall  v.  Pettes,  12  Fla.  535,  holding  that  where  bank 
held  notes  and  deposits  of  debtor,  latter  could  not,  after  drawing 
largely  on  deposits,  direct  application  of  balance  towards  payment 
of  notes;  Hargroves  v.  Cooke,  15  Ga.  329,  holding,  however,  that 
where  neither  party  applies  payment,  court  may  do  so;  Koch  v. 
Roth,  150  lU.  226,  37  N.  E.  321,  holding,  however,  that  exercise  of 
option  by  creditor  must  be  reasonable;  Forelander  v.  Hicks,  6  Ind. 
450,  where  principle  applied  to  judgment  debts;  Plummer  v.  Srskine, 
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58  Me.  61,  holding  election  final;  Mitchell  ▼.  Dall,  2  Harr.  &  G.  173, 
holding  application  may  be  implied  from  circnmstances;  Brady's 
Admr.  y.  Hill,  1  Mo.  317,  13  Am.  Dec.  505,  applying  rule;  Paulson  t. 
Collier,  18  Mo.  App.  606,  607,  as  to  payment  of  rent  due;  Hilton  ▼. 
Burley,  2  N.  H.  196,  holding  that  where  neither  party  has  directed 
application,  court  should  appropriate  to  unsecured  debt;  so  also  In 
Caldwell  t.  Wentworth,  14  N.  H.  437,  holding  that  in  absence  of  such 
reason  court  should  appropriate  to  earliest  debt;  Edwards  v.  Der- 
rickson,  28  N.  J.  L.  67,  applying  rule;  in  Seymour  t.  Van  Slyck,  8 
Wend.  417,  holding  it  to  be  duty  of  court  to  make  application  where 
neither  party  has  done  so;  Stone  ▼.  Seymour,  15  Wend.  32,  40,  where 
authorities  collected  and  discussed;  Bank  of  California  t.  Webb, 
94  N.  Y.  472,  holding  as  to  effect  of  request  by  debtor  to  exercise 
option;  Orleans  Co.  Bank  t.  Moore,  112  N.  Y.  557,  8  Am.  St  Rep. 
786,  20  N.  E.  364,  citing  note  to  principal  case;  Mass  t.  Adams, 
4  Ired.  Eq.  52,  holding,  however,  that  where  court  makes  direction 
it  should  be  to  debt  most  precarious;  Bogart  t.  Nevins,  6  Serg.  &  R. 
378,  as  to  bills  of  exchange;  Matossy  v.  Frosh,  9  Tex.  613,  following 
the  rule;  Taylor  v.  Coleman,  20  Tex.  777,  as  to  time  when  option 
should  be  exercised;  Robinson  ▼.  Doolittle,  12  Vt  249,  holding,  how- 
ever, that  Intentfon  of  debtor,  if  determinable,  must  govern;  Frazer 
V.  Miller,  7  Wash.  527,  35  Pac.  428,  holding  further  as  to  proof 
of  application.  The  rule  has  been  approved  in  the  following  cases, 
discussing  the  general  subject;  Bailey  v.  Wynkoop,  10  111.  452; 
Chapman  v.  Smith,  25  Gratt  747;  Miller  v.  Womble,  122  N.  C.  139, 
29  S.  E.  103. 

Distinguished  in  Stone  v.  Talbot,  4  Wis.  449,  holding  applica- 
tion cannot  be  made  to  disputed  debt;  Jones  v.  Williams,  39  Wis. 
308,  holding  rule  inapplicable  where  debtor  has  had  no  oppor- 
tunity to  direct  application.  The  principal  case  has  also  been  cited 
in  Brady  v.  United  States,  1  Wood.  &  M.  168,  F.  0.  1,636,  as  au- 
thority for  holding  that  application  should  be  to  oldest  debt,  but 
this  is  erroneous. 

4  Cr.  321-324,  2  L.  634,  DAWSON'S  LESSEE  v.  GODFREY. 

Alien,  disability  of. —  Right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  time  of  descent  cast,  p.  323. 

Cited  and  doctrine  applied  iu  Fairfax's  Devisee  v.  Hunter's  Lessee, 
7  Cr.  620,  3  L.  459,  as  to  rights  confirmed  by  treaty;  Inglis  v.  Trus- 
tees, 3  Pet  171,  7  L.  642,  holding  that  person  who  left  this  country 
before  Declaration  of  Independence  and  never  returned,  was  an  alien 
and  could  not  subsequently  inherit  lands;  Tannis  v.  St  Oyre,  21  Ala. 
455,  as  to  right  of  emancipated  slave  to  inherit;  Donovan  v.  Pitcher, 
53  Ala.  414,  25  Am.  Rep.  635,  holding  that  where  capacity  wanting 
at  time  of  descent  cast,  subsequent  laws  enlarging  it  cannot  operate 
retrospectively;  Lyons  v.  California,  67  CaL  382,  7  Pac.  764,  defining 
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term  "alien"  In  statute  providing  that  nonre3ident  aliens  may  in- 
herit;  Hebron  v.  Colchester,  5  Day,  172,  holding  that  British  subject, 
coming  to  this  country  in  1775,  and  acquiring  land  by  purchase  in 
1794,  was  not  an  alien;  Wunderle  v.  Wunderle,  144  111.  58,  33  N.  B. 
198,  construing  statute  limiting  disabilities  of  aliens;  so  also  in 
Crane  v.  Reeder,  21  Mich.  68,  4  Am.  Rep.  439,  to  same  effect,  hold- 
ing that  act  authorizing  *'any  foreigner  to  take  and  hold  lands," 
does  not  confer  upon  heirs  of  such  foreigner  right  to  t&ke  such 
lands  by  inheritance;  Montgomery  v.  Dorion,  7  N.  H.  480,  holding 
further  as  to  escheat  of  lands  of  alien;  Jaclcson  ▼.  White,  20  Johns. 
324,  holding  resident  in  this  country  while  under  parole  as  prisoner 
of  war,  insufficient  to  establish  right  to  inherit;  Orser  v.  Hoag, 
8  Hill,  82,  where  cases  collected  and  discussed.  Followed  in  Jack- 
son's Lessee  v.  Bums,  3  Binn.  82,  87;  Trezevant  ▼.  Osbom,  8  Brey. 
(S.  C.)  31.  Approved  in  Hunter  v.  Fairfax's  Devisee,  1  Munf.  (Va.) 
227.  See  also  notes  to  Jackson  v.  Clarke,  3  Wheat.  18,  4  L.  322,  and 
Kemp   V.  Kennedy,  Pet.  C.  C.  40,  F.  0.  7,686,  on  general  subject. 

Wills. —  Right  of  inheritance  not  a  natural  and  perfect  right,  but 
a  creature  of  law,  pp.  323,  324. 

Miscellaneous  citations.— Cited  also  in  Society,  etc.  ▼.  New 
Haven,  8  Wheat  481,  5  L.  666,  on  point  that  Revolution  did  not  de- 
prive individual  of  civil  rights. 

4  Cr.  324-328,  2  L.  635,  MOUNTZ  v.  HODGSON. 

Appeal  and  error. —  Qusere,  whether  writ  of  error  will  He  to  re- 
fusal of  court  below  to  quash  an  execution  upon  motion.  (Court 
divided  in  opinion  on  the  point,  quashing  writ  of  error  for  want  of 
Jurisdiction),  p.  327. 

Referred  to  in  McCargo  v.  Chapman,  20  How.  666,  15  L.  1022, 
holding  error  does  not  lie  to  order  of  lower  court  quashing  execu- 
tion; so  also  in  The  Elmira,  16  Fed.  Rep.  136»  citing  McCargo  v. 
Chapman;  Hicks  v.  Murphy,  Walk.  (Miss.)  67,  holding  that  error 
will  not  lie  for  irregularity  on  part  of  clerk  in  issuing  execution. 
But  see  Norcross  v.  Boulton,  16  N.  J.  L.  314,  referring  to  principal 
case  and  holding  that  error  w\VL  lie  to  order  quashing  execution. 

4  Cr.  328-333,  2  L.  636,  BLAINE  v.  THE  CHARLES  CARTER. 

Admiralty. —  Bottomry  bond  creates  a  right  enforceable  in  ad- 
miralty, p.  332. 

Cited  and  applied  in  The  Mary,  1  Paine,  675,  F.  C.  9,187,  en- 
forcing bottomry  bond  given  by  owner  for  money  advanced  to  pur- 
chase cargo.  Rule  approved  in  separate  concurring  opinion  of 
Woodbury,  J.,  in  New  Jersey,  etc.,  Co.  v.  Bank,  6  How.  421,  12  L. 
498,  discussing  general  subject,  and  also  In  The  Draco,  2  Sumn. 
177,  F.  C.  4,057,  defining  bottomry  bond. 
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'Maritime  lien. —  Claims  of  seaman  for  wages  are  preferred  to 
a  bottomry  bond,  p.  332. 

Cited  In  The  Rodney,  Blatchf .  &  H.  230,  F.  0.  11,993,  marshalling 
claims  against  vessel;  Lewis  v.  The  Elizabeth  and  Jane,  1  Ware, 
41,  F.  C.  8,321,  holding  further  as  to  effect  of  abandonment  of 
wreck;  The  Dora,  34  Fed.  Rep.  349,  where  advancement  of  money 
to  pay  seamen's  wages  held  to  create  Hen  superior  to  all. others; 
The  America,  1  Fed.  Cas.  613,  deferring  lien  of  materialman  to  that 
of  seaman. 

Maritime  lien. —  Omission  of  holder  to  enforce  bottomry  bond 
until  vessel  has  made  another  voyage  after  completion  of  that  men- 
tioned In  bond,  cannot  prejudice  rights  of  person  In  whose  behalf 
execution  Is  levied  on  vessel,  such  execution  operating  to  displace 
bottomry  lien,  p.  332. 

Cited  In  The  Dubuque,  2  Abb.  (U.  S.)  31,  33,  F.  0.  4,110,  apply- 
ing rule  to  attachment  under  claim  for  wages,  and  holding  further 
as  to  time  wfthln  which  original  Hen  should  be  enforced;  The 
Favorite,  1  Biss.  528,  F.  0.  4,696,  holding  Ubel  not  maintainable 
where  filed  two  years  and  ten  months  after  Injury,  and  after  at- 
tachment of  vessel  by  assignee  of  shipper's  bill  of  lading;  The  Utility, 
1  Blatchf.  &  H.  225,  F.  C.  16,806,  as  to  Uen  for  supplies  furnished, 
and  In  The  Boston,  Blatchf.  &  H.  826,  327,  F.  0.  1,669,  on  same 
point;  Burke  v.  Brig  M.  P.  Rich,  1  CUfC.  315,  F.  C.  2,161,  holding 
that  delay  must  be  unreasonable,  and  that  mere  departure  from 
return  port  does  not  waive  lien;  Vandewater  v.  The  Yankee  Blade, 
McAU.  13,  F.  C.  16,847,  holding  further  that  maritime  lien  will  not 
be  extended  by  implication;  The  Buckeye  State,  Newb.  114,  F.  0. 
13,445,  as  to  Uen  for  materials  furnished,  holding  as  to  time  In  which 
same  must  be  enforced;  Fumiss  v.  Brig  Magoun,  Olcott,  66,  F.  0. 
5,163,  discussing  also  priority  of  lien  for  wages;  The  Schooner  Romp, 
Olcott,  207,  F.  C.  12,030,  as  to  mortgage  on  vessel  to  secure  price  of 
cargo;  Grlswold  v.  The  Nevada,  2  Sawy.  146,  F.  0.  5,839,  holding 
claim  against  vessel  for  Injuries  barred  by  unreasonable  lapse  of 
time;  Packard  v.  The  Sloop  Louisa,  2  Wood.  &  M.  60,  61,  63,  F.  0. 
10,652,  as  to  time  within  which  Uen  for  wages  must  be  enforced; 
Leland  v.  Ship  Medora,  2  Wood.  &  M.  105,  107,  F.  C.  8,237,  also 
as  to  essentials  of  bottomry  bond,  and  In  Greely  v.  Smith,  8  Wood. 
&  M.  253,  F.  C.  13,009.  on  same  point;  The  Arcturus,  18  Fed.  Rep. 
744,  defining  maritime  Uen;  The  J.  W.  Tucker,  20  Fed.  Rep.  133, 
as  to  Uen  for  towage.  See  also  The  Young  America,  30  Fed.  Rep. 
792,  quoting  from  preceding  case.  In  which  principal  case  Is  cited; 
The  Nebraska.  69  Fed.  Rep.  1014,  84  U.  S.  App.  119,  as  to  time 
within  which  Uen  must  be  enforced.  Rule  approved  In  general 
discussion  In  Marsh  v.  The  Minnie,  16  Fed.  Cas.  812;  Pierce  v.  The 
Alberto,  19  Fed.  Cas.  634. 

Distinguished  In  Cole  v.  The  Atlantic,  Crabbe,  448,  F.  O.  2,976^ 
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holding  lien  for  materials  not  barred  by  lapse  of  two  years,  un- 
accompanied by  culpable  neglect;  The  Mary,  1  Paine,  186,  P.  C. 
9,186,  holding  failure  of  seamen  to  enforce  lien  for  wages  in  port 
where  discharged  before  end  of  voyage,  does  not  waive  lien. 

Execution  issued  by  Circuit  Ck>urt  before  expiration  of  statutory 
period  after  Judgment  is  not  void,  but  merely  voidable,  p.  888. 

Principle  applied  in  Voorhees  v.  Bank  of  U.  S.,  10  Pet  477,  9  L. 
501,  holding  sale  on  execution  cannot  be  attacked  collaterally,  al- 
though record  does  not  show  that  all  statutory  provisions  have 
been  complied  with;  Beebe  v.  United  States,  161  U.  8.  113,  40 
L.  638,  16  S.  Ct  536,  holding  further  as  to  presumption  of  regularity; 
Thompson  v.  Phillips,  1  Bald.  271,  P.  C.  13,974,  as  to  validity  of 
sale,  where  alias  fieri  facias  not  issued  as  required  by  statute; 
Bank  of  U.  S.  v.  Van  Voorhees,  1  McLean,  225,  P.  0.  939  (see  10 
Pet  477,  9  L.  501,  supra);  Sumner's  Lessee  v.  Moore,  2  McLean,  65, 
F.  G.  13,610,  holding  sheriff's  deed  not  avoidable  collaterally,  be- 
cause of  defect  in  levy  of  execution;  Wyman  v.  Campbell,  6  Port 
243,  31  Am.  Dec.  689,  as  to  sale  under  statute  regulating  sales  of 
property  of  deceased  persons;  Tucker  v.  Harris,  18  6a.  10, 
58  Am.  Dec.  494,  as  to  presumption  of  regularity  of  Judg- 
ment where  Jurisdiction  shown;  Swiggart  v.  Harber,  4  Scam.  373, 
39  Am.  Dec.  424,  applying  the  rule;  Jones  v.  Carnahan,  63  Ind.  234, 
holding  that  advantage  may  be  taken  of  such  irregularity  only  by 
defendant  in  direct  proceeding;  Cavender  v.  Heirs  of  Smith,  1  Iowa, 
348,  holding  provisions  in  statute  regulating  levy  of  executions  to 
be  directory  merely,  and  on  same  point  in  Denegre  v.  Haun,  14  Iowa, 
248,  81  Am.  Dec.  485;  Cross  v.  Knox,  32  Kan.  733,  5  Pac.  37.  as  to 
sale  under  decree  of  foreclosure;  Commonwealth  v.  0'Cull,"7  J.  J. 
Marsh.  149.  23  Am.  Dec.  394,  as  to  sale  under  execution  Issuing 
to  county  where  defendant  does  not  reside;  Chesbro  v.  Barme,  163 
Mass.  81,  82,  39  N.  B.  1033,  applying  principle  to  arrest  of  debtor 
under  alias  execution  before  return  day  of  original;  Elliott  v.  Hart, 
45  Michi.  236,  7  N.  W.  813,  as  to  writ  of  replevin,  irregular  on  face 
in  description  of  property;  Carson  v.  Walker,  16  Mo.  86,  as  to  exe- 
cution issued  within  period  forbidden  by  law;  Wood  v.  Kinsman, 
5  Vt.  598,  as  to  arrest  under  attachment  of  person  exempt  from 
arrest  on  civil  process;  Pierson  v.  Gale,  8  Vt  512,  30  Am.  Dec. 
489,  holding  sale  under  first  execution,  however  irregular,  conclu- 
sive, and  attempt  to  enter  under  alias  execution  renders  party 
trespasser;  and  in  Jackson  v.  Astor,  1  Pinn.  161,  39  Am.  Dec. 
294,  as  to  sale  by  administrator  under  order  of  Probate  Court. 
Cited  generally  in  United  States  v.  Wonson,  1  Gall.  8,  P.  C.  16,750; 
Bayard  v.  Bayard,  2  Fed.  Cas.  1060. 

Distinguished  in  dissenting  opinion,  3orden  v.  State,  U  Ark.  664» 
majority  holding  Judgment  cannot  be  attacked  collaterally,  nni^^ff 
void  for  want  of  Jurisdiction. 
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4  Cr.  33a-346,  2  L.  688,  UNITED  STATES  ▼.  GURNEY. 

Pleading. —  Demurrer  brings  all  pleadings  before  the  court,  and, 
npon  examination  of  record,  Judgment  must  be  given  against  party 
committing  first  fault,  p.  341. 

Cited  and  applied  in  Donnell  v.  Jones,  13  Ala.  500,  48  Am.  Dec  60. 

QoTemmeoit  contracts  are  to  be  construed  according  to  same 
rules  as  those  of  individuals,  and  intent  controls,  p.  343. 

Cited  to  this  point  in  dissenting  opinion,  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet  611,  9  L.  611,  majority  holding  that  grant 
of  charter  powers  to  corporation  is  to  be  construed  strictly  as 
against  the  corporation;  Thomdike  y.  United  States,  2  Hason, 
20,  F.  O.  18,987,  holding  that  where  United  States  notes  are  pay- 
able in  one  year  with  interest  until  due,  interest  continues  until 
payment  made  after  maturity;  State  v.  Real  Estate  Bank,  5  Ark. 
599,  41  Am.  Dec.  112,  construing  provisions  in  charter  of  banking 
corporation;  Thompson  v.  People,  23  Wend.  680,  as  to  charter  of 
bridge  corporation. 

Payment  after  day  stipulated.  If  accepted,  discharges  debt  or 
obligation,  and  is  waiver  of  damages,  p.  343. 

Cited  and  principle  applied  in  McConaughy  v.  Wiley,  13  Sawy. 
153,  33  Fed.  Rep.  452,  as  to  payment  for  swamp  land  purchased  from 
State,  holding  that  legislature  could  not  declare  deed  void  after 
payment  accepted;  McWaters  v.  Draper,  5  T.  B.  Mon.  496,  holding 
that  plea  of  such  payment  and  acceptance  must  aver  payment  of 
full  amount  due. 

Default  of  i>ayment  when  due  gives  right  to  interest  from  such 
date,  p.  346. 

Cited  in  Eaton  v.  Truesdail,  40  Mich.  7,  holding  that  where  in- 
strument specifies  no  time  for  payment,  it  bears  interest  from 
date  of  execution. 

Miscellaneous  citations.— Cited  also  in  State  y.  Crocker,  5  Wyo. 
398,  40  Pac.  684,  on  point  that  certificate  of  division  removes 
certified  questions  only  and  not  the  whole  cause 

4  Cr.  347-366,  2  L.  643,  PBISCH  v.  WARE. 

Duties. —  Goods  saved  from  derelict  vessel  not  liable  to  for- 
feiture for  nonpayment  of  duties  within  the  collection  act,  the 
goods  having  been  removed  by  strangers  and  without  the  consent 
or  connivance  of  the  owners,  pp.  358-363. 

Cited  and  rule  applied  in  United  States  v.  Thirty-three  Barrels  of 
Spirits,  1  Abb.  (U.  S.)  313, 1  Low.  241,F.  C.  16,470,  to  forfeiture,  under 
internal  revenue  laws,  of  implements  found  on  premises  where  illicit 
trade  carried  on;  The  Waterloo,  1  Blatchf.  &  H.  120,  F.  C.  17,257, 
as  to  entry  into  blockaded  port  ot!  derelict  vessel,  brought  in  by 
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salvors  without  owner's  consent;  The  Schooner  Mary,  1  Gall.  210, 
F.  0.  9,183,  as  to  entry  Into  blockaded  port,  of  vessel  in  distress; 
and  in  United  States  v.  Hayward,  2  GalL  509,  F.  C.  15,336,  on  same 
point;  Six  Hundred  and  Fifty  Chests  of  Tea  v.  United  States. 
1  Paine,  507,  511,  F.  O.  12,916,  holding  rights  of  owner  not  affected 
by  fraud  or  misconduct  of  revenue  officers;  The  Gertrude,  3  Story, 
72,  74,  2  Ware  (Dav.),  180,  182,  F.  C.  5,370,  as  to  foreign  goods 
found  derelict  and  brought  into  port  without  collector's  stamp 
affixed;  and  in  United  States  v.  Curtis,  16  Fed.  Bep.  189,  on  same 
point;  Cargo  ex  Lady  Essex,  39  Fed.  Rep.  767,  as  to  vessel  enter- 
ing port  in  distress,  and  in  United  States  v.  Eleven  Hundred  and 
Fifty  Pounds  of  Celluloid,  82  Fed.  Rep.  629,  632,  on  same  point; 
United  States  v.  Halberstadt,  26  Fed.  Cas.  71,  73,  construing  act 
providing  against  removal  of  empty  liquor  casks. 

Distinguished  in  United  States  v.  The  Sarah  B.  Harris,  4  Cliff. 
154,  F.  C.  16,223,  where  act  was  intentional,  and  innocence  of  in- 
tention held  no  excuse;  United  States  v.  Hutchinson,  1  Hask.  (Fox's 
Dec.)  156,  F.  C.  15,431,  holding  master  liable  for  importing  goods 
without  manifest,  although  ignorant  that  goods  were  on  board;  so 
also  in  Jackson  v.  United  States,  4  Mason,  190,  F.  C.  7,149;  United 
States  V.  Mules,  36  Fed.  Rep.  84,  decreeing  forfeiture  of  animals 
used  in  violation  of  revenue  law,  although  owner  ignorant  of  such 
wrongful  use. 

Duties. —  Quaere  whether  goods  saved  from  wreck  are  liable  to, 
p.  361. 

Referred  to  in  The  Waterloo,  Blatchf.  &  H.  122,  F.  C.  17,257,  hold- 
ing derelict  goods  dutiable  under  act  of  congress;  Bryant  v.  Com- 
monwealth Ins.  Co.,  6  Pick.  142,  but  point  not  decided. 

Salvage. —  Fifty  per  cent,  of  gross  value  of  goods  saved  from 
derelict  in  Delaware  bay  allowed,  pp.  365,  366. 

Miscellaneous  citations.—  Cited  in  Houseman  v.  Schooner  North 
Carolina,  15  Pet  48,  10  L.  657,  as  to  Jurisdiction  of  admiralty  under 
facts  similar  to  those  in  principal  case;  also  in  The  Wave,  Blatchf. 
&  H.  240,  F.  C.  17,297,  on  same  point  (Point  decided  only  by 
implication.)  Distinguished  in  Church  v.  Seventeen  Hundred  Dol- 
lars, 5  Fed.  Cas.  674,  denying  Jurisdiction  of  admiralty,  over  action 
for  money  had  and  received  under  agreement  to  do  salvage  service. 

4  Cr.  367t«69,  2  L.  649,  SHEARMAN  v.  IRVINE'S  LESSEE. 

Entry  need  not  be  made  during  period  prescribed  by  statute  of 
limitations,  after  title  has  accrued,  unless  possession  of  party 
occupying  is  adverse,  p.  869. 

Cited  to  this  point  in  Wade  v.  Doyle,  17  Fla.  528;  May  v.  Bumney, 
1  Mich.  11,  as  to  ejectment  for  dower;  Hawk  v.  Senseman,  6  Serg. 
&  R.  24,  holding  that  it  is  unnecessary  to  action  of  ejectment  to 
allege  possession  within  statutory  period. 
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4  Cr.  870,  2  L.  650,  MORGAN  y.  OALLENDEB. 

Appeal  and  error. —  Appeal  lies  to  Supreme  Court  from  Federal 
District  Court  for  Territory  of  Orleans,  p.  370. 

Jurisdiction. —  No  Federal  jurisdiction  where  dtizenslilp  not 
averred,  p.  370. 

4  Cr.  370-382,  2  L.  650,  ALEXANDER  T.  BALTIMORE  INS.  CO. 

Marine  insurance  —  Abandonment. —  Seizure  of  cargo,  vessel 
being  at  liberty  to  proceed,  does  not  Justify  abandonment  of  vessel, 
p.  375. 

Cited  and  principle  applied  in  Bradlie  v.  Insurance  Co.,  12  Pet. 
401,  402,  9  L.  1133,  1134,  holding  that  loss  of  voyage  does  not  Justify 
abandonment;  and  in  Church  v.  Insurance  Co.,  1  Mason,  848,  F.  C. 
2,711,  to  same  effect;  Taber  v.  Insurance  Co.,  131  Mass.  249,  holding 
further  as  to  effect  of  delay  on  part  of  insured  in  abandoning; 
Ritchie  V.  Insurance  Co.,  5  Serg.  &  R.  506,  holding  that  total  loss 
of  cargo,  during  voyage,  does  not  constitute  constructive  total  loss  of 
vesseL  Cited  also  in  Note  to  Olivera  v.  Insurance  Co.,  8  Wheat. 
195,  4  L.  368;  and  Greene  v.  Insurance  Co.,  9  Allen,  225,  in  discus- 
sion of  general  subject. 

Distinguished  in  Peele  v.  Insurance  Co.,  3  Mason,  58,  F.  C.  10,905, 
where  such  abandonment  was  accepted  by  underwriters. 

Marine  insurance. —  Total  loss  of  cargo  during  voyage  does  not 
constitute  technical  total  loss  of  vessel,  p.  877. 

4  Cr.  382-383,  2  L.  654.  MATTHEWS  v.  ZANB. 

Jurisdiction  of  United  States  Supreme  Court. —  Appellate  juris- 
diction extends  to  question  respecting  title  to  land,  both  parties 
claiming  under  same  act  of  congress,  p.  383. 

Cited  in  Buel  v.  Van  Ness,  8  Wheat  324,  5  L.  627,  extending 
principle  to  conflicting  claims  to  forfeiture  under  revenue  laws. 
Affirmed  in  Ross  v.  Barland,  1  Pet  664,  7  L.  306.  Cited  in  Mobile 
V.  Eslava,  16  Pet  249,  10  L.  953,  where  authorities  collected  and 
discussed;  Kissell  v.  St.  Louis  Public  Schools,  18  How.  27,  15  L. 
328,  as  to  dispute  regarding  title. to  school  lands;  Lewis  v.  Lewis, 
9  Mo.  190,  43  Am.  Dec.  546,  asserting  Jurisdiction  of  State  courts  to 
determine  rights  of  parties  in  first  instance. 

4  Cr.  384-398,  2  L.  655,  YOUNG  v.  BANK  OF  ALEXANDRIA. 

Foreign  laws,  authentication  of. —  Act  of  State  legislature  creat- 
ing corporation  is  public  act  and  being  printed  in  conformity  with 
general  act  of  legislature,  is  sufficiently  authenticated,  p.  388. 

Cited  and  principle  applied  in  Cox  v.  Robinson,  2  Stew.  &  P.  97, 
as  to  act  prescribing  rate  of  interest;  and  in  Handrick  v.  Andrews, 
9  Port  38,  on  same  point;  Vance  v.  Bank,  1  Blackf.  80,  as  to  act 
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of  territorial  legislature  creating  bank  afterwards  recognised  by 
State  Ckmstltntion  as  corporate  body;  Hentbom  ▼.  Sbepberd,  1 
Blackf.  160,  bolding  tbat  act  of  State  ceding  land  to  United  States 
will  be  Judicially  noticed;  Bmery  y.  Berry,  28  N.  H.  486,  61  Am. 
Dec.  627,  bolding  tbat  sucb  acts  cannot  be  proven  by  parol  evidence 
alone;  Smitb  y.  Strong,  2  Hill,  247,  as  to  act  incorporating  bank; 
Crawford  v.  Linn  Co.,  11  Or.  500,  5  Pac.  747,  bolding  tbat  question 
as  to  wbetber  act  is  public  or  private  is  to  be  determined  by  sub- 
ject-matter; Biddis  V.  James,  6  Binn.  327,  6  'Am.  Dee.  467,  ex- 
tending principle  to  private  acts;  Kean  v.  Rice,  12  Serg.  &  R. 
207,  as  to  penal  statute;  Pennlman,  Petitioner,  11  R.  I.  339,  as  to 
act  prescribing  liability  of  stockholders  of  corporation;  Bank  of 
Newberry  v.  Railroad  Co.,  9  Ricfi.  L.  498,  as  to  act  incorporating 
bank;  State  v.  Abbey,  29  Vt.  65,  67  Am.  Dec.  756,  as  to  act  regulating 
production  of  evidence  in  prosecution  for  bigamy;  and  in  Stribbllng 
V.  Bank,  5  Rand.  140,  as  to  act  incorporating  bank.  Cited  also  in 
United  States  v.  Wilson,  1  Bald.  91,  F.  C.  16,730,  discussing  general 
subject. 

Corporations. —  Grants  of  extraordinary  remedies  form  no  part 
of  corporate  franchises  which  will  be  respected  in  other  courts  than 
those  of  the  State  granting  such  remedies,  p.  397. 

Cited  in  Bank  of  Columbia  v.  Okely,  4  Wheat  245,  4  L.  561,  as  to 
clause  giving  summary  process  by  execution;  United  States  v.  Rail- 
road, 98  U.  S.  606,  25  L.  152,  asserting  right  of  congress  to  modify 
charter  provision  relating  to  procedure;  Carey  v.  Giles,  9  Ga. 
258,  upholding  power  of  legislature  to  appoint  receiver  for  insolvent 
bank;  Miners'  Bank  v.  United  States,  Morris,  484,  43  Am.  Dec.  116, 
holding  that  bank  charter  may  be  repealed  where  such  power  re- 
served in  act  of  incorporation;  Howard  v.  Insurance  Co.,  13  B.  Mon. 
285,  286,  as  to  act  providing  that  insurance  compi^iy  may  be  sued  in 
certain  courts;  Burton  v.  State,  3  GiU,  9,  as  to  exemption  of  bank 
from  operation  of  law  requiring  affixing  of  stamps  to  bonds  or 
obligations;  Debolt.v.  Insurance  Co.,  1  Ohio  St.  587,  applying 
principle  to  exemption  from  taxation. 

Appeal  lies  from  Judgments  of  Circuit  Court  for  District  of  Colum- 
bia, to  Supreme  Court,  in  cases .  where  corporation  chartered  by 
State  of  Virginia  is  party,  although  charter  contains  provision  to 
contrary,  p.  398. 

Applied  in  Carter's  Heirs  v.  Cutting,  8  Cr.  252,  3  L.  553,  sustain- 
ing appeal  from  decree  of  Circuit  Court  of  District,  affirming  Judg- 
ment of  Orphans*  Court;  Railroad  Co.  v.  Church,  19  Wall.  64,  22 
L.  98,  holding  that  appeal  lies  in  all  cases  not  expressly  excepted 
by  act  of  congress;  Ormsby  v.  Webb,  134  U.  S.  55,  61,  33  L.  809, 
811,  10  S.  Ct  481,  483,  discussing  Carter's  Heirs  v.  Cutting  and 
Railroad  Co.  v.  Church,  supra.  Cited,  generally,  in  Smith  v.  Bank 
of  Columbia,  4  Cr.  C.  C.  149,  F.  C.  18,011, 
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4  Or.  898-401,  2  L.  669,  SPIERS  ▼.  WILLISON. 

Parol  evidetnce. —  Although  deed  of  gift  is  required  by  Virginia 
act  to  be  in  writing  parol  evidence  of  its  existence  is  admissible  to 
show  natnre  of  possession  accompanying  it,  p.  400. 

Affirmed  in  Ramsay  v.  Lee,  4  Gr.  402,  2  L.  660,  where  facts  identi- 
cal. Oited  and  principle  applied  in  Graham  v.  Lockhart,  8  Ala.  25, 
holding  admissible,  parol  evidence  of  notes  described  as  considera- 
tion for  deed  of  trust;  Hogan  t.  Reynolds,  8  Ala.  68,  holding,  in 
action  for  purchase  money  of  note,  parol  evidence  of  sale  admissible, 
without  production  of  note;  East  v.  Pace,  57  Ala.  524,  where  rule  as 
to  production  of  best  evidence  held  not  to  apply  to  matter  merely 
incidental  or  collateral;  and  in  Sprague  v.  Hosmer,  82  N.  Y.  471, 
to  same  effect;  Lowry  v.  Pinson,  2  BalL  828,  23  Am.  Dec.  142,  hold- 
ing that  party  impeaching  sale  for  fraud  may  show  by  parol  the 
execution  of  another  conveyance  virithout  consideration;  Sims  v. 
Jones,  43  S.  0.  95,  20  S.  E.  906,  discussing  proof  of  instrument  on 
cross-examination;  Merrit  v.  Smith,  6  Leigh  (Va.),  493,  under  facts 
similar  to  principal  case;  Taylor  v.  Peck,  21  Gratt  20,  holding  that 
where  fact  of  occupation  alone  is  in  issue,  virithout  respect  to  temifi 
of  tenancy,  lease  may  be  proven  by  paroL 

4  Or.  401-402,  2  L.  660,  RAMSAY  v.  LBB. 
No  citationSi 

4  Or.  403-414,  2  L.  660,  STEAD  ▼.  OOURSE. 

Pleading. —  Plea  containing,  in  substance,  sufficient  to  bar  a  bill, 
if  replied  to  and  found  true  in  fact,  is  a  bar,  though  defective  in 
form,  p.  418. 

Oited  in  DalzcU  v.  Dueber  Mfg.  Oo.,  149  U.  S.  826,  37  L.  755,  13  S. 
Ot  890,  on  point  that  where  plea  is  not  supported  by  testimony  It 
must  be  overruled.  Approved'  in  United  States  v.  Oalifomia  Land 
Oo.,  148  U.  S.  40,  87  L.  859,  13  S.  Ot  461,  discussing  general  subject 
The  general  rule  is  also  approved  in  Farley  v.  Kittson,  120  U.  S. 
315,  30  L.  688,  7  S.  Ot  540,  holding,,  however,  that  objection  to 
equity  of  plaintifTs  claim  cannot  be  taken  by  pleas. 

Distinguished  in  Matthews  v.  Lalance,  etc.,  Oo.,  18  Blatchf.  87,  2 
Fed.  Rep.  235,  where  plea  held  bad  in  substance. 

Tax  sale,  validity  of.— Tax  collector  must  conform  to  law  from 
which  his  power  is  derived,  otherwise  he  makes  no  title.  Unneces- 
sary sale  of  whole  tract  where  sale  of  part  would  satisfy  tax.  Is  void, 
p.  413. 

This  is  a  leading  case,  and  an  examination  of  the  citations  shows 
that  this  principle  has  been  extensively  affirmed  and  applied,  as 
follows:  Williams  v.  Peyton's  Lessee,  4  Wheat  82,  4  L.  520,  holding 
that  party  claiming  under  such  sale  must  show  compliance  with 
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statute.  So  also  in  Mason  v.  Fearson,  9  How.  260,  18  L.  130,  and 
Early  y.  Homans,  16  How.  618,  14  L.  1083;  French  ▼.  Bdwards,  13 
Wall.  513,  20  L.  704,  holding  recitals  in  sheriff's  deed  as  to  manner 
in  which  Judgment  executed,  to  be  evidence  against  grantee; 
Schroeder  ▼.  Young,  161  U.  S.  341,  40  L.  725.  16  S.  Ct.  515,  as  to  sale 
on  execution;  United  States  v.  Pacific  R.  R.,  1  McOrary,  7,  1  Fed. 
102,  holding,  however,  that  statute  should  be  construed  favorably 
to  innocent  purchasers;  Lyon  v.  Hunt,  11  Ala.  312,  46  Am.  Dec  223, 
as  to  burden  of  proof;  Mahone  v.  Williams,  39  Ala.  217,  as  to  sale 
under  decree  of  foreclosure;  Rltch  v.  Eichelberger,  13  Fla.  182, 
setting  aside  sale  where  more  land  sold  than  necessary  to  pay  tax; 
Dickerson  v.  Acosta,  15  Fla.  620,  construing  act  of  congress  pro- 
viding for  forfeiture  of  land  for  nonpayment  of  taxes;  Ourtis  ▼. 
Swearingen,  Breese,  142,  discussing  as  to  burden  of  proof;  Day  ▼. 
Graham,  1  GIL  443,  as  to  sale  of  lots  en  masse  when  susceptible  of 
division;  Scott  v.  Babcock,  3  G.  Greene,  140,  holding  that  there  is  no 
presumption  in  favor  of  authority  of  ofiicer  to  sell;  Laraby  v.  Reid, 
3  G.  Greene;  420,  where  order  of  sale  did  not  conform  to  that 
prescribed  by  statute;  Penn  v.  Olemans,  19  Iowa,  379,  holding 
irregular  sale  in  gross  of  several  distinct  parcels  of  land;  McOready 
V.  Sexton,  29  Iowa,  392.  4  Am.  Rep.  230,  holding  clause  in  statute 
making  tax  deed  "  conclusive  evidence,"  to  apply  only  to  regularity 
of  proceedings  and  not  to  authority  of  officer  to  .sell;  Glty  Bank  of 
New  Orleans  v.  Mclntyre,  8  Rob.  (La.)  478,  but  where  execution 
debtor  made  no  objection  to  manner  of  sale,  held  he  could  not  enjoin 
purchaser  from  using  property  pending  suit  to  annul;  Nesbitt  v. 
Dallam,  7  Gill  &  J.  512,  28  Am.  Dec.  243,  as  to  sale  of  property 
en  masse;  Hamilton  v.  Valiant,  30  Md.  140,  as  to  failure  to  give 
notice  where  required;  Margraff  v.  Cunningham,  57  Md.  588,  as  to 
sale  en  masse;  Rowland  v.  Doty,  Harr.  Oh.  (Mich.)  10,  holding  tax 
sale,  although  regular,  void  if  tax  paid;  Morton  v.  Reeds,  6  Mo.  73, 
86,  holding  that  in  all  summary  and  ex  parte  proceedings,  burden 
of  proof  is  on  party  claiming  under  them;  but  distinguished  in  dis- 
senting opinion,  p.  103;  Reeds  v.  Morton,  9  Mo.  886  (875),  affirming 
Morton  v.  Reeds,  supra;  Gordon  v.  Edson,  2  N.  H.  153,  holding 
sheriff  liable  for  escape,  where  prisoner  released  on  bonds  In  sum 
less  than  that  required  by  statute;  Brown  v.  Dinsmoor,  3  N.  H.  105, 
as  to  failure  to  describe  land  of  nonresident  in  assessment  list; 
Thompson  v.  Currier,  24  N.  H.  239,  as  to  sale  on  execution  of  more 
property  than  necessary  to  satisfy  Judgment;  Howell  v.  Sebring,  14 
N.  J.  Eq.  93,  holding  executor  bound  by  directions  in  will  regarding 
disposal  of  property;  Johnson  v.  Garrett,  16  N.  J.  Eq.  32,  under 
facts  similar  to  principal  case;  Hopper  v.  MaUeson's  Executors,  et 
al.  16  N.  J.  Eq.  384,  holding  that  the  tax  deed  impugned  is  not 
prima  facie  evidence  of  regularity;  dissenting  opinion,  Jack- 
son V.  Roberts*  Exrs.,  11  Wend.  434,  435,  majority  holding  parol 
evidence  inadmissible  to  show  that  one  of  several  executions  under 
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which  sales  made,  had  been  satisfied;  Tiernan  ▼.  Wilson,  6  Johns. 
Gh.  414,  under  facts  similar  to  principal  case;  dissenting  opinion. 
Register  y.  Bryan,  2  Hawks,  21,  majority  holding  sale  en  masse 
valid;  Lessee  of  Holt  v.  Hemphill,  3  Ohio,  234,  holding  further  as  to 
burden  of  proof;  and  in  Lafferty  v.  Byers,  5  Ohio,  468,  on  same 
point;  Wain  v.  Shearman,  8  Serg.  &  R.-369,  as  to  tax  sale  void  for 
want  of  authority  to  sell;  dissenting  opinion,  Stewart  v.  Schoenfelt, 
13  Serg.  &  R.  375,  majority  holding  valid,  sale  of  property  for  taxes, 
where  original  assessment  made  without  authority;  Winters  v. 
Burford,  6  Gold.  332,  as  to  sale  en  masse;  Hadley  v.  Tankersley,  8 
Tex.  20,  construing  statute  providing  that  **  tax  deed  shall  be  good 
and  effectual  both  in  law  and  equity; "  Hall  v.  Collins,  4  Vt.  324, 
discussing  as  to  burden  of  proof;  Flanagan  v.  Grimmet,  10  Gratt 
426;  Dequasie  v.  Harris,  16  W.  Va,  353,  construing  strictly,  statute 
providing  that  tax  deed  shall  be  prima  facie  evidence  of  regularity 
of  sale.  See  valuable  note,  13  Am.  Dec.  213,  on  subject  of  sale  by 
sheriff  of  more  land  than  necessary. 

The  principal  case  has  been  approved  on  this  point  in  the  fol- 
lowing cases  discussing  the  general  subject:  Jackson  v.  Morse,  18 
Johns.  443,  9  Am.  Dec.  227;  Jackson  v.  Shepard,  7  Cow.  92,  17  Am. 
Dec.  505;  Aldrich  v.  Wilcox,  10  R.  I.  411. 

Distinguished  in  Merrick  v.  Hutt,  15  Ark.  338,  and  Sharpleigh  v. 
Surdam,  1  Flipp.  481,  F.  0.  12,711,  under  statute;  Cavender  v. 
Smith,  1  Iowa,  354,  holding  statute  prescribing  order  in  which 
property  is  to  be  sold,  to  be  merely  directory.  Limited  in  Allen  v. 
Robinson,  3  Bibb  (Ky.),  328,  holding  sheriff's  deed  to  be  prima  facie 
evidence  of  regularity  of  proceedings.  Distinguished  in  Hutchins 
V.  Lee,  Walker  (Miss.),  294,  holding  provisions  in  statute  regulating 
sale  of  fugitive  slaves  to  be  directory  only;  Minor  v.  Natchez,  4 
Smedes  &  M.  627,  43  Am.  Dec.  495,  as  to  mere  irregularity  in  form 
of  sale  under  execution.  Limited  in  Woods  v.  Monell,  1  Johns.  Ch. 
506,  holding  that  proof  of  abuse  of  power  must  be  clear;  Williamson 
V.  Farrow,  1  Bail.  L.  619,  21  Am.  Dec.  499,  holding  that  irregularity 
must  be  as  to  matter  of  substance. 

Miscellaneous  citations.—  Cited  in  Blight* s  Heirs  v.  Tobin,  7  T.  B. 
Mon.  615,  18  Am.  Dec  223,  on  point  that  equity  has  jurisdiction  to 
revise  sales  under  fieri  facias. 

4  Or.  415  421,  2  L.  664,  HIGGINSON  ▼.  MEIN. 

Confiscation  act  of  Georgia  vested  in  the  State  the  property  of  all 
persons  contemplated  in  the  act,  p.  418. 

Cited  to  this  point  in  Thompson  v.  Carr,  5  N.  H.  515,  construing 
like  statute  of  New  Hampshire. 

Adverse  possession.—  Possession  of  person  claiming  under  mort- 
gagor is  not  adverse  as  regards  mortgagee,  p.  419. 
Rule  applied  in  Herbert  v.  Hanrick,  16  Ala.  594;  Byrd  v.  McDanlel, 
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88  Ala.  27,  holding,  however,  that  possession  of  mortgagee  after 
payment  due  may  be  sufficiently  adverse  to  bar  mortgagor's  eqnity 
of  redemption,  after  period  of  time  prescribed  in  statute  for  bring- 
ing actions  generally,  has  expired;  Whittington  ▼.  Flint,  43  Ark. 
515,  51  Am.  Rep.  579,  collecting  and  discussing  authorities;  Jeffer- 
son, etc.,  R.  R.  Co.  V.  Oyler,  82  Ind.  399,  applying  principle  to 
possession  of  land  by  vendor  after  sale;  Tripe  v.  Marcy,  39  N.  H. 
445,  holding  mortgagor  in  possession  to  be  tenant  at  will;  Bailey  v. 
Jackson,  16  Johns.  214,  8  Am.  Dec.  310,  holding,  however,  that 
payment  of  mortgage  debt  may  be  presumed  from  lapse  of  time, 
when  mortgagor  in  possession  and  no  interest  paid,  and  in  Roberts 
V.  Welch,  8  Ired.  Eq.  292,  on  same  point;  McGormick  v.  Hemdon,  86 
Wis.  453,  56  N.  W.  1098,  where  principle  applied  to  possession  of 
land  by  grantor  after  sale. 

Payment.—  Presumption  of,  from  lapse  of  time,  may  be  rebutted, 
p.  420. 

Applied  in  Howard  v.  Hildreth,  18  N.  H.  106,  where  payment  of 
Interest  proven;  so  also  in  Tripe  v.  Marcy,  39  N.  H.  449;  Gullck  v. 
Loder,  13  N.  J.  L.  73,  23  Am.  Dec.  714,  and  Jackson  v.  Sackett,  7 
Wend.  98,  on  same  point;  Summerville  v.  Holliday,  1  Watts,  515, 
as  to  payment  of  legacy;  Hazard  v.  Martin,  2  Vt  87,  where  principle 
applied  to  presumption  of  regularity  in  proceedings  of  administrator 
arising  from  lapse  of  time;  Appleton  v.  Edson,  8  Vt  241,  as  to 
adverse  possession,  holding  that  presumption  is  always  in  favor  of 
legal  estate  where  possession  vacant 

Mortgage.—  Act  of  Georgia  confiscating  land  of  mortgagor  does 
not  destroy  estate  of  mortgagee  in  the  land,  pp.  418,  419. 

Miscellaneous  citations.—  Oited  in  Bauserman  v.  Blunt,  147  U.  S. 
652,  37  L.  818,  13  S.  G1^  469,  and  Balkam  ▼.  Woodstock  Iron  Go.,  154 
U.  S.  188,  58  L.  957,  14  S.  Gt  1014,  on  point  that  United  States 
Supreme  Gourt  will  recognize  construction  of  statute  of  limitations 
of  highest  court  in  State  where  cause  arose;  dissenting  opinion, 
McArthur  v.  Porter,  1  Ohio,  108,  on  same  point  as  to  rule  of  prop- 
erty generally;  Floyd  v.  Harrison,  4  Bibb  (Ky.),  78,  but  clearly  not 
in  point 

4  Gr.  421-433,  2  L.  666,  POLLARD  v.  DWIGHT. 

Appearance  of  defendant  in  foreign  attachment  waives  service  of 
process,  p.  428. 

Gited  and  principle  applied  in  Toland  v.  Sprague,  12  Pet  331,  9 
L.  1105,  holding  appearance  and  pleading  to  merits  waives  exemp- 
tion from  foreign  attachment;  Atkins  v.  Disintegrating  Go.,  18  Wall. 
298,  21  L.  843,  as  to  proceeding  in  admiralty;  St  Louis,  etc.,  Ry.  Go. 
V.  McBride,  141  U.  S.  132,  35  L.  661,  11  S.  Gt  984,  holding  that 
appearance  waives  objection  to  Jurisdiction;  Flanders  v.  ^tna 
Ina.  Go.,  3  Mason,  160,  F.  0.  4,852,  as  to  general  appearance  of  cor- 
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poration.    Followed  in  Olarke  v.  New  Jersey,  etc.,  Ck>..  1  Story,  540, 

F.  0.  2,859.  Applied  in  United  States  y.  Ottman,  1  Hngbes,  8ie,  F^ 
0.  15,977,  holding  further  as  to  effect  of  imprisonment  of  defendant; 
Kelly  y.  Insurance  Co.,  8  Hughes,  450,  F.  0.  7,677,  and  Kansas, 
etc.,  Ry.  Co.  y.  Lumber  Co.,  37  Fed.  5,  holding  as  to  practice  on 
remoyal;  also  in  Bomaine  y.  Insurance  Co.,  28  Fed.  638,  and  Piatt 
y.  Manning,  34  Fed.  818,  applying  rule  where  seryice  unauthorized; 
Southern  Express  Go.  y.  Todd,  56  Fed.  107,  12  U.  S.  App.  351, 
where  defendant  exempt  from  seryice;  Wabash,  etc.,  Ry.  Go.  y. 
Brow,  65  Fed.  945,  31  U.  S.  App.  192,  holding  that  filing  petition  for 
remoya,l  without  objecting  to  jurisdiction  of  State  court  constitutes 
general  appearance  (but  see,  S.  G.,  164  U.  S.  280,  41  L.  435,  17  S. 
Gt  128,  infra);  Gentral  Trust  Go.  y.  Railway  Go.,  68  Fed.  695,  holding 
foreign  attachment  not  maintainable  in  United  States  courts  with- 
out personal  seryice  or  yoluntary  appearance;  The  Willamette,  70 
Fed.  878,  44  U.  S.  App.  26,  where  right  of  claimant  in  libel  in  rem 
to  haye  action  commenced  in  district  of  his  residence,  held  waiyed 
by  appearance  in  other  district;  L'Engle  y.  Gates,  74  Fed.  514,  under 
Florida  statute;  Greagh  y.  Equitable  Life  Assurance  Go.,  83  Fed. 
850,  where  filing  of  petition  and  bond  for  remoyal  held  walyer  of 
objection  to  jurisdiction;  Wilson  y.  Pierce,  80  Fed.  Gas.  154,  as  to 
proceeding  in  admiralty;  Pearce  y.  Thackeray,  18  Fla.  577,  as  to 
irregularity  in  seryice  of  notice;  Baars  y.  Gordon,  21  Fla.  36,  hold- 
ing further  as  to  effect  of  dissolution  of  attachment  where  juris- 
diction acquired  by  general  appearance;  Wheeler  y.  Gobb,  75  N. 

G.  25,  as  to  irregularity  in  seryice  of  summons  by  publication; 
Bell  y.  Bell,  3  W.  Va.  193,  and  Bank  of  Valley  y.  Bank  of  Berkeley, 
3  W.  Va.  891,  where  defendants  not  subject  to  seryice  of  process; 
Mabany  y.  Kephart,  15  W.  Va.  618,  as  to  defectiye  execution  of 
process,  and  in  Shepherd  y.  Brown,  30  W.  Va.  18,  3  S.  E.  189,  on 
same  point  The  rule  has  been  approyed  in  general  discussion  in 
the  following  cases:  Picquet  y.  Swan,  5  Mason,  571,  F.  G.  11,135; 
Woolfolk  y.  Gage,  Walk.  (Miss.)  301. 

Distinguished  in  Goldey  y.  Morning  News,  156  U.  S.  520,  89  L. 
518,  15  S.  Gt  560,  and  Wabash  Ry.  Go.  y.  Brow,  164  U.  S.  280,  41 
L.  435,  17  S.  Gt  128,  where  special  appearance  held  not  to  walye 
objection  to  jurisdiction;  Picquet  y.  Swan,  5  Mason,  48,  49,  F.  G. 
11,134,  refusing  to  enter  default  against  defendant  not  amenable  to 
process;  Steele  y.  Harkness,  9  W.  Va.  24,  holding  that  where  de- 
fendant's objection^  that  cause  has  not  matured  for  trial,  has  been 
oyerruled,  he  does  not  by  appearing  and  pleading,  walye  such 
objection. 

Circuit  Court,  composition  of. District  judge  may  alone  hold 

Gircuit  Court  although  there  be  no  judge  of  Supreme  Court  allotted 
to  circuit  p.  428. 

Cited  to  this  point  in  In  re  Kaine,  14  Fed.  Gas.  86.  Rule  applied 
In  State  y,  Lane,  4  Ired.  460,  holding  that  on  death  of  Justice  of 
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State  Supreme  Court,  suryivlng  Justices  may  hold  court  and  exer* 
else  all  its  functions. 

Oonstruotion  of  statutes.— United  States  courts  will  be  s^ded 
by  construction  given  by  State  to  its  own  statute  regulating  pn^ 
erty  rights,  p.  429. 

Cited  in  dissenting  opinion,  McArthur  ▼.  Porter,  1  Ohio,  108,  hold- 
ing rule  to  be  applicable  in  territorial  Supreme  Court  where  de- 
cisions of  general  court  of  territory  are  uniform  on  the  question. 
Approved  also  in  Vaughan  v.  Phebe,  Mart  &  Y.  24,  17  Am.  Dec 
779,  in  general  discussion. 

Covenant  of  seisin.— Action  will  lie  for  breach  of,  without  aver- 
ment of  ouster,  p.  431. 

Rule  applied  in  Le  Roy  v.  Beard,  8  How.  465,  12  L.  1158,  and 
Wright  V.  Phipps,  90  Fed.  567,  holding  covenant  broken  at  time  of 
conveyance;  Mitchell  v.  Warner,  5  Conn.  503,  denying  right  of 
assignee  of  covenant  of  seisin  to  recover  on  covenant,  and  in  Gale 
V.  Frazier,  4  DalL.  202,  30  N.  W.  140,  to  same  effect  Approved  in 
Furman  v.  Elmore,  2  Nott  &  McC.  195,  holding,  however,  that 
covenant  of  seisin  cannot  be  implied  from  general  covenant  of  war- 
ranty, and  in  Moore  v.  Lanham,  8  Hill's  L.  304,  on  same  point  But 
see  Talbot  v.  Bedford,  Cooke,  458,  where  covenants  of  warranty 
and  seisin  held  to  be  IdenticaL  The  rule  has  also  been  approved 
in  notes,  2  Wheat  62,  4  L.  185,  and  1  Blackf.  102;  also  in  Brandt  v. 
Foster,  5  Iowa,  295;  Robinson  v.  Coulter,  90  Tenn.  707,  25  Am.  St 
Rep.  709,  18  S.  W.  251;  Curtis  ▼.  Brannon,  98  Tenn.  157,  88  S.  W. 
1073,  discussing  general  subject 

Distinguished  in  Bird  v.  Smith,  8  Ark.  872,  and  Fitzhugh  y. 
Croghan,  2  J.  J.  Marsh.  438,  19  Am.  Dec.  148,  holding  rule  inappli- 
cable to  covenant  of  warranty. 

Survey  by  State  surveyor  is  presumed  to  be  correct  and  cannot 
be  impeached  collaterally,  p.  481. 

Cited  to  this  point  in  Cragin  v.  Powell,  128  U.  S.  699,  32  L.  569, 
9  S.  Ct  206,  as  to  survey  by  surveyor-general  of  United  States. 

Miscellaneous  citations.— Cited  generally  as  to  practice  on  re- 
moval of  causes,  in  Dinnistoun  v.  Draper,  5  Blatchf.  339,  F.  C.  3,804; 
Ward  V.  Alexander,  1  Paine,  415,  F.  C.  17,148,  and  State  v.  Circuit 
Judge,  33  Wis.  132,  and  in  Garland  v.  Davis,  4  How.  154,  11  L.  918, 
as  instance  of  practice  on  reversal  of  lower  court;  Insurance  Co.  v. 
Francis,  11  Wall.  215,  20  L.  78,  on  point  that  where  corporation's 
citizenship  is  not  averred  no  jurisdiction  exists. 

4  Cr.  433,  2  L.  670,  EX  PARTE  LEWIS. 

TrlaL— Jurors  entitled  to  one  dollar  and  twenty-five  cents  per  diem 
in  civil  cases  in  Circuit  Court,  p.  438. 

No  citations. 
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4  Or.  434-443,  2  L.  870,  OROUDSON  ▼.  LBONARD. 

I  Admiralty.— Foreign  admiralty  judgment,  rendered  by  coort  of 
competent  jurisdiction,  condemning  vessel  for  breach  of  blockade, 
is  condnsive  as  to  that  fact  in  action  on  policy  of  insurance,  p.  438. 

Approved  and  applied  in  Gushing  v.  Laird,  6  Ben.  461,  F.  0.  8,509; 
Tompkins  v.  Tompkins,  1  Story,  553,  F.  0.  14,091,  in  matter  of 
foreign  probate  of  will  under  State  laws;  Bradstreet  v.  Insuranci^ 
Ck>.i  3  Sumn.  605,  F.  O.  1,793,  as  to  sentence  of  condemnation  in 
prize  court;  Blanque  v.  Peytavin,  4  Mart  (La.)  459,  6  Am.  Dec  706> 
holding  sentence  of  foreign  Court  of  Admiralty  conclusive  as  to 
national  character  of  vessel;  dissenting  opinion,  O wings  v.  Nichol- 
son, 4  Harr.  &  J.  109,  majority  holding  sentence  of  condemnation  not 
conclusive  of  rights  of  parties  in  collateral  proceeding  to  recover 
sum  already  paid  on  debt  for  security  of  which  vessel  was  con- 
demned; Barney  v.  Patterson,  6  Harr.  &  J.  203,  holding  that  judg- 
ment of  Circuit  Court  is  not  foreign  judgment  for  purpose,  of  proof 
in  State;  Baxter  v.  Insurance  Co.,  6  Mass.  299,  4  Am.  Dec.  141, 
under  facts  similar  to  principal  case;  Farrell  v.  City  of  St  Paul,  62 
Minn.  274,  54  Am.  St  Rep.  643,  64  N.  W.  810,  as  to  decree  directing 
sale  of  property  for  nonpayment  of  special  assessment;  United  States 
V.  Maxwell,  etc.,  Co.,  5  N.  Mex.  307,  21  Pac.  156,  holding  that  decree 
of  Circuit  Court  holding  patent  valid,  bars  action  by  United  States 
in  territorial  court  to  set  aside  such  patent;  Cheriot  v.  Foussat  8 
Binn.  260.  holding  sentence  of  foreign  prize  court  conclusive  as  to 
legality  of  seizure;  dissenting  opinion,  Pinson  v.  Ivey,  1  Yerg.  350, 
majority  holding  condemnation  of  land  by  commissioners  not  to  be 
conclusive  as  to  title;  Williams  v.  Saunders,  5  Cold.  77,  as  to  judg- 
ment of  Probate  Court;  Brown  v.  Brown.  86  Tenn.  319,  7  S.  W.  647, 
holding  further  as  to  who  are  parties;  Tllson  v.  Davis'  Admr.,  82 
Gratt  104,  holding  former  adjudication  in  action  by  creditors  estops 
action  for  equitable  relief,  by  one  who  was  party  to  original  action. 
Cited  also  in  note,  75  Am.  Dec  724,  on  subject  of  decrees  in 
admiralty. 

Distinguished  in  The  Mary,  9  Cr.  142,  145,  3  L.  684,  685,  holding 
judgment  against  one  defendant  by  default  does  not  preclude  other 
defendant  from  contesting  admission  of  party  in  default  Limited 
in  Hilton  v.  Guyot  159  U.  S.  167,  182,  40  L.  109,  115,  16  S.  Ct  145, 
151,  holding  foreign  judgment  for  sum  of  money  to  be  prima  facie 
evidence  only  of  merits  of  suit;  dissenting  opinion,  Fisher  v.  Field- 
ing, 67  Conn.  128,  34  Atl.  723,  majority  holding  judgment  on 
pecuniary  demand  conclusive  as  to  merits;  Melhop  v.  Doane,  31 
Iowa,  401,  7  Am.  Rep.  150,  holding  unsatisfied  judgment  of  another 
State,  rendered  in  action  in  rem  of  which  defendant  had  no  notice, 
is  of  no  force  as  judgment  in  personam;  Pelton  v.  Platner,  13  Ohio, 
217,  42  Am.  Dec.  199,  as  to  judgment  in  personam.  Criticised  in 
Graning  v.  Insurance  Co.,  1  Nott  &  McC.  540,  as  applied  to  sentences 
of  Admiralty  Courts.    Denied  in  New  York,  etc,  Ins.  Co.  v.  De 
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Wolf,  2  Oow.  70»  and  Ocean  Ins.  Go.  v.  Francis,  2  Wend.  68,  19  Am. 
Dec.  558,  holding  sentence  of  condemnation  In  Admiralty  Gonrt  to 
be  prima  fade  evidence  only  of  facts. 

Prize  —  Parties.— Any  person  having  Interest  In  property  may 
Interpose  claim,  or  appeal  from  sentence,  p.  437. 

Cited  to  this  point  In  Gushing  v.  Laird,  107  U.  S.  79,  27  L.  395,  2 
S.  Ct.  204;  Beach  v.  Workman,  20  N.  H.  383  [application  donbtfol]. 

Maritime  contract8.-r- Policies  of  marine  Insurance  are,  p.  487. 

Cited  to  this  point  In  De  Lovls  v.  Bolt,  2  Gall.  475,  F.  C.  3,776, 
sustaining  admiralty  jurisdiction. 

Miscellaneous  citations.— Cited  In  The  Parkhlll,  18  Fed.  Gas. 
1192,  as  to  Jurisdiction  and  composition  of  Admiralty  Courts  gen- 
erally. 

4  Gr.  443-452,  2  L.  673,  UNITED  STATES  v.  THE  BETSEY  AND 

CHARLOTTE. 

Admiralty  Jurisdiction  extends  to  all  seizures  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden, 
p.  452. 

Rule  applied  In  Whelan  v.  United  States,  7  Cr.  112,  8  L.  286, 
denying  trial  by  Jury;  The  Sarah,  8  Wheat  394,  5  L.  644,  distinguish- 
ing between  common  law  and  admiralty  jurisdiction  of  District 
Courts;  New  Jersey,  etc.,  Co.  v.  Bank,  6  How.  388,  12  L.  484,  as  to 
seizure  for  violation  of  navigation  laws;  The  Belfast,  7  Wall.  638, 
19  L.  270,  as  to  maritime  liens.  Referred  to  In  The  Eagle,  8  Wall. 
26,  19  L.  370,  sustaining  jurisdiction  of  admiralty  over  cases  of 
collision  on  great  lakes;  United  States  v.  Winchester,  99  U.  S.  374, 
25  L.  480,  distinguishing  between  admiralty  and  common-law  juris- 
diction of  District  Courts,  and  In  United  States  v.  Athens  Armory, 
2  Abb.  (U.  S.)  138,  F.  C.  14,473,  35  Ga.  352,  on  same  point;  The 
Lewellen,  4  Biss.  160,  F.  C.  8,307,  as  to  seizure  under  navigation 
laws;  The  Wave,  Blatchf.  &  H.  240,  F.  G.  17,297,  sustaining  Juris- 
diction over  suits  for  pilotage;  United  States  v.  The  Reindeer,  2 
Cliff.  69,  F.  C.  16,144,  as  to  seizure  for  violation  of  acts  prohibiting 
slave  trade;  Anonymous,  1  Gall.  24,  25,  F.  G.  444,  holding  further 
that  information  in  rem  is  civil  proceeding;  De  Lovlo  v.  Boit,  2  Gall. 
474,  F.  C.  3,776,  as  to  jurisdiction  over  maritime  contracts;  Roberts 
V.  Skolfleld,  3  Ware,  187,  F.  C.  11,917,  as  to  jurisdiction  over  torts; 
The  Meteor,  17  Fed.  Gas.  180,  as  to  seizure  for  violation  of  neutrality 
laws,  and  In  United  States  v.  Arms  and  Ammunitions,  24  Fed.  Gas. 
863,  on  same  point  See  also  35  Ga.  352,  reprinting  United  States  v. 
Athens  Armory,  2  Abb.  (U.  S.)  138,  F.  C.  14,473.  Cited  generally 
in  notes,  6  Biss.  249,  F.  G.  9,330;  2  Ware  (Dav.),  99,  F.  0.  6,914,  and 

5  Wheat  115,  5  L.  4a 
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Oriticised  in  dissenting  opinion.  Waring  ▼.  Olarker  6  How.  485,  486, 
12  L.  247,  majority  sustaining  Jurisdiction  over  torts  committed 
within  those  limits.  See  also  dissenting  opinion,  Jackson  y.  The 
Magnolia,  20  How.  834,  15  L.  926,  and  in  People  ▼.  Tyler,  7  Mich. 
274,  denying  constitnticmallty  of  acts  of  congress  extending 
admiralty  Jurisdiction  to  great  lakes.  Distlngalshed  in  Slocum  t. 
Wheeler,  1  Conn.  445,  holding  Jorlsdlction  not  to  extend  to  seizures 
made  on  land. 


The  Citations  in  the  foregoing  annotations  include  all  from 
the  following  Reports  and  all  preceding  them  in  each  State  or 
series: 


U.   S 173 

Law.  Ed.  42 

Fed.  Rep 91 

U.  S.  Ap 56 

(exoepting  50  and  54) 

Ala 117 

Ariz • 1 

Ark 65 

Cal 123 

Colo 24 

Colo.  Ap 10 

Conn. 70 

Dak 5 

Del.  Manr. 1 

Fla 39 

Ga 103 

Ida 2 

111 176 

Ind 151 

Ind.  Ap 20 

Iowa  106 

Kans 59 

Kans.  Ap 5 

Ky 100 

La.  Ann.   49 

Md 87 

Me 91 

Mass 171 

Mich 113 

Minn.  70 

Miss 75 

Mo 145 


Mo.  Ap 74 

Mont 20 

Neb 54 

Nev 23 

\ 


N.  J.  Eq. 


56 


N.  M 8 

N.  Y 157 

N.  C 123 

N.  D 7 

Ohio  58 

Or. 32 

Pa 187 

R.  1 19 

S.  C 51 

S.  D 10 

Tenn 100 

Tex 91 

Tex.  Civ 15 

Tex.  Cr 87 

Utah 16 

Vt.   70 

Va 95 

Wash 19 

W.  Va. 44 

99 

5 

100 

60 

66 


Wis 

Wyo 

Am.  Dec.  ...• 
Am.  Rep.  . . . 
Am.  St.  Rep. 


with  duplicate  references  to  the  Eeporter  System  and  later 
cases,  including 


Sup.  Ct 18 

Atl 41 

Pac 55 

Bo 24 

1 


N.  E 52 

N.  W 77 

S.  E 81 

S.  W 49 


INDEX 


TO  THB 


PRINCIPAL  MATTERS  IN  FOURTH  VOLUME. 


ABANDONMENT. 

1.  The  capture  of  a  neutral  as  prize  by  a  bei- 
llsrereDt,  is  a  total  loss,  and  entitles  the  insured  to 
abandon. 

Rhinelander  v,  In8.  Oo.  Pennsylvania,      29 

2.  The  state  of  the  loss  at  the  time  of  the  offer 
to  abandon  tixes  the  rights  of  the  parties.  lb. 

3.  The  right  of  tlie  assured  to  aoandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
apon  the  state  of  the  information  received. 

Marshall  v.  Delaware  Ins,  Co,,  202 

4.  The  technical  total  loss  arising  from  capture, 
ceases  with  the  final  decree  of  restitution ;  al- 
though tliat  decree  may  not  have  been  executed  at 
the  time  of  the  offer  to  abandon.   lb.  203 

6.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in  eood  condition, 
and  at  full  liberty  to  proceed  on  the  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vessel  to  recover  for  a  total  loss  of  the  vessel. 
Aleaander  v,  BaltUnore  Ins.  Go,,  371 

ACCESSOUY. 
See  Treason,  27. 

ACCOUNT. 

1.  See  Assignee,  1. 

2.  If  an  account  stated  be  pleaded  in  bar  to  a 
bill  in  equity,  such  plea  will  be  sustained,  except 
mo  tsLT  as  the  complainant  shall  show  it  to  be  er- 
roneous. 

Chappedelaine  v.  Dechenaum,  306 

3.  The  court  will  notice  only  those  errors  in  the 
report  of  auditors  which  appear  upon  the  face  of 
the  report  or  those  expressly  set  down  in  the  ex- 
ceptions ;  and  then  the  evidence  on  which  the  items 
were  allowed  must  appear  on  the  record. 

Jb.  308 

ADMIRAI/TY. 

1.  The  owner  of  a  privateer,  capturing  neutral 
property,  is  not  liable  to  a  decree  of  restitution 
unless  the  property,  or  its  proceeds,  came  to  his 
hands.     Jcnninys  v.  Carson,  2 

2.  The  district  courts  of  the  United  States  are 
•courts  of  prize,  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes.  lo. 

3.  In  all  proceedings  in  rem,  the  court  has  a 
right  to  order  the  thing  to  be  taken  into  the  cus- 
tody of  the  law ;  and  it  Is  presumed  to  be  in  the  cus- 
tody of  the  law  unless  the  contrary  appears. 

Jenninf/s  v.  Varson,  lb. 

4.  The  thing  does  not  follow  the  appeal  into  the 
superior  court,  but  remains  in  the  court  below  ; 
which  has  a  right  to  order  it  to  be  sold,  if  perlsh- 
4ible,  notwithstanding  the  appeal.  lb. 

5.  If  the  captor  fails  to  libel  the  captured  vessel, 
the  owner  may  claim  her  in  a  court  of  admiralty. 

lb.  23 

6.  The  practice  of  the  district  courts  of  the 
United  States  as  courts  of  admiralty,  is  not  regu- 
lated by  law.    lb.  24 

7.  A  vessel  libeled  is  always  in  possession  of  the 
law.  fb. 

8.  If  a  court  cannot,  consistently  with  the  law  of 
nations,  exercise  the  Jurisdiction  It  has  assumed, 
its  sentence  is  to  be  disregarded. 

Rofte  V.  Him^,  241 

Orandi  4. 


0.  Every  sentence  of  condemnation  by  a  com- 
petent court,  having  Jurisdiction  over  the  subject 
matter  of  its  Judgment,  is  conclusive  as  to  the 
title  claimed  under  it.  lb. 

10.  A  seizure  of  a  foreign  vessel  beyona  the  lim- 
its of  the  territorial  Jurisdiction,  for  breach  of  a 
municipal  regulation,  Is  not  warranted  by  the  law 
of  nations,  and  cannot  give  Jurisdiction  to  the 
courts  of  the  offended  countrv ;  .especially  if  the 
property  seized  be  never  carried  within  its  terrl* 
torlal  Jurisdiction.       lb.  242 

11.  Qwrre.  whether  a  French  court  can.  consist- 
ently with  the  law  of  nations  and  the  t^'eaty,  con- 
demn American  property  never  carrlea  into  the 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States.    Jb.  248 

12.  An  American  vessel  seized  by  the  French  for 
breach  of  a  municipal  law  of  France,  and  carried 
Into  a  Spanish  port,  may,  while  Ivlng  there,  be  law- 
fully condemned  by  a  French  tribunal  sitting  In  a 
French  port.    Hudson  v.  Ouestier,  293 

13.  Tne  possession  of  the  sovereign  of  the  cap- 
tors gives  Jurisdiction  to  his  courts.    Jb.  294 

14.  The  possession  of  the  captors  in  a  neutral 
port,  is  the  possession  of  their  sovereign.  Jb. 

15.  If  the  possession  be  lost  by  recapture,  or  es- 
cape, or  voluntary  discharge,  the  courts  of  the 
captor  lose  the  Jurisdiction  which  they  had  ac- 
quired by  the  seizure. 

Hudson  V.  Ouestier,  294 

16.  No  foreign  court  can  question  the  correctness 
of  the  sentence,  unless  the  court  passing  the  sen- 
tence loses  its  JurlFdictlon  by  some  circumstance 
which  the  law  of  nations  can  notice. 

17.  See  Bottomry,  1,  2,  3,  Salvage,  1,  2,  3. 

18.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  In  an  action  upon  the 
policy  of  Insurance. 

Oroudson  v.  Leonard,  434 

19.  All  seizures  under  la^'S  of  impost,  naviga- 
tion or  trade  of  the  United  States,  where  the  seiz- 
ures are  made  on  waters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  are  civil  causes 
of  AdmlraltT  and  maritime  Jurisdiction,  and  are  to 
be  tried  without  a  Jury. 

United  Utates  v.  Schooners  Betsy  and 
Charlotte,  443 

20.  Quwre.  whether  the  claimant's  answer  to  the 
libel  ought  not  always  to  be  upon  oath,  if  required ; 
and  whether  he  is  not  bound  to  submit  to  answer 
interrogatories  upon  oath,  viva  voce,  in  open  court. 

Jh» 

21.  Quirre,  whether,  on  the  trial  of  a  vessel  with- 
out a  jury,  according  to  the  course  of  the  admi- 
ralty, for  'trading  to  St.  Domingo  contrary  to  law, 
evidence  mav  not  be  heard  by  the  Judge,  that  other 
vessels  belonging  to  the  same  owner,  were  at  the 
same  prohlbitevl  port,  at  the  same  time ;  as  a  cir- 
cumstance tending  to  difcredlt  the  evidence  of  dis- 
tress set  up  as  an  excuse  for  going  to  such  pro- 

hibited  port?  Jb.  ,    ^     ^       ^      ^^ 

22.  If  the  libel  aver  the  vessel  to  be  of  more 
than  ten  tons  burden,  and  to  have  arrived  at  a 
certain  port  from  the  West  Indies,  and  that  she 
was  seized  In  such  port,  the  court  will  consider  It 
as  sufficiently  averred  that  such  a  seizure  was  made 
upon  waters  navigable  from  the  sea  by  yesaels  of 
ten  or  more  tons  burden,    /ft.  -,i*J 
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28.  TtitT  tfoeacioA.  wiMt&ev  k  wlwnt  far  Tkmtlon 
of  a  law  of  the  United  States  is  of  adniralty  or 
common  law  jurisdiction*  is  to  be  decided  hj  tbe 
place  of  seizure,  not  by  the  place  of  the  offense. 
Uniiea  SiaUa  v.  aohocnert  BeUy  aud 

Charlotte,  452 

A  court  of  admiralty  acts  wholly  l»  rmn. 
Quaret    Apnendia,  613 

#  ^  ^y^'Th  yl»«t^er  the  JnrisdiotloB  of  a  court 
of  admlrnlty  depends  upon  its  possession  <tf  the 
tolngT    io.  513 

^-5i!:*^u"®^**°**  9^  condemnatioii  is  necessary  to 
devest  the  property.    /&.  '514 

AFFIDAVIT. 
See  Commitment,  1,  2. 

AQREEMSNT. 

w  \}a  iL5*I?v"?^.*®*^  *<>  ^o  certain  work  for 
ShSri*^^^  ^°'I,^  **?'  *■  prevented  by  B.  from  fln- 
ishhig  it  according  to  contract,  A.  cannot  maintain 
LJJtSJJi^  meriiiragalnst  B.  for  the  work  actuSly 
performed,  but  must  sue  upon  the  sealed  instru- 
m^t.     I'oan^  v,  Preston,  239 

iu»^i«  •^♦Rf ^™*¥  ^  pay  the  debt  of  another  must 
^  ^  ^ni^i  andcannof  be  explained  by  parol. 

Oram  v.  haylor,  236 

ALIENS. 

TT  V*  7  o^.***^*?  parties  are  aliens,  the  courts  of  the 
United  States  have  not  JurisdioUon.     '^"'^  "*  "** 
Montalet  v,  Murray,  46 

#^£:  A  P^^'son  bom  in  the  colony  of  New  Jersey  be- 
\^T^^  ?««r  1776,  and  residing  there  tUi  the  yw 

HIJ'  I**"'  T?,<^  ^I^  ^^^^  tl»e  British  army,  Md 
ever  since  adhered  to  the  British,  claiming  to  l^a 
BriUsh  subject,  and  demanding  and  receiving  com- 
p^satlon  from  that  government  for  his  loyalty, 
and  his  sufferings  as  a  refugee,  is  not  an  alien,  but 
may  take  lauds  In  New  Jersey  by  descent 

Mi'Ilvaine  v.  Ooae.  209 

8.  A  person  born  in  England  before  1775,  and 
who  always  resided  there,  and  never  was  in  the 
United  States,  is  an  alien,  and  could  not  in  the 
year  1 4  93,  take  lands  in  Maryland  by  descent  from 
a  citlsen  of  the  United  States.  ^  ae»cenr  irom 

DQiW9on*9  Leasee  v,  Godfrey,  821 

ANSWER. 
See  Admiralty,  19. 

APPEAL. 

1.  The  thing,  in  proceedings  in  rem,  does  not 
follow  the  cause  into  the  appellate  court;  but  re- 
mains in  the  court  below,  which  has  a  right  to  order 
it  to  be  sold,  if  perishable,  notwithstanding  the 
appeal.    Jennings  v.  Carson,  2 

2.  The  sentences  of  the  old  continental  court  of 
appeals  In  prize  causes  may  be  enforced  by  the  dis- 
trict courts  of  the  United  States.  H 

TT  ^•V-^^of'lP^^l  "e^from  the  district  court  of  the 
United  States  for  the  territory  of  Orieans,  directly 
to  the  Supreme  Court  of  the  United  States. 

Morgan  v.  Callender,  870 

4.  An  appeal,  or  writ  of  error,  lies  from  the  judg- 
ment of  the  circuit  court  of  the  District  of  Colum- 
bia to  the  Supreme  Court  of  the  United  States  in 
cases  where  the  bank  of  Alexandria  is  plaintiff 
and  the  Judgment  below  Is^in  its  favor,  notwith- 
standing the  clause  In  its  charter  to  tiie  contrary 

Young  V,  Dank  of  Aleaandria,  884 

APPEARANCE. 

1.  The  appearance  of  the  defendant  In  error 
waives  all  objection  to  the  irregularity  of  the  re- 
turn of  the  writ  of  error. 

Wood  V.  lAde,  180 

2.  The  appearance  of  the  defendant  to  a  foreign 
attachment  In  a  circuit  court  of  the  United  States 
waives  al)  objection  to  the  non-service  of  process. 

Pollard  V,  Dwight,  421 

APPRAISEMENT. 
See  Evidence,  6. 

ARREST. 

The  word  "apprehended,"  in  the  8th  section  of 
the  act  of  Congress  for  the  punishment  of  certain 
crimes,  comprehends  a  military  arrest  or  seizure,  as 
well  as  a  legal  arrest 

Bm  parte  Bollman  amd  Bwarihwout,  77 
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ASSIGHEB. 
An  aasiiiBee  of  an  aislgiiee  of  a  . 
Joint  purchase  and  sale  oflands  may 
in  equity  against  the  other  co-i     ' 

agent  of  the  concern,  to  compel  a  

quantity  purchased  and  sold,  and  for 
and  distribution  of  the  proceeds. 
PendUton  v,  Watnburtie, 


in  m 
a  bUl 
and  the 
of  the 
aeeoont 

78 


ASSUMPSIT. 

Assumpsit,  quantum  meruit,  will  not  He  fOr  work 
and  labor  done  in  part  fulfillment  of  a  sealed  con- 
tract, although  the  defendant  had  prevented  the 
plaintiff  from  finishing  the  work  aceoirding  to  the 
contract    Young  v,  Preston,  238 

AUDITOR. 
See  Account  8. 

AUTHORITY. 

It  is  incumbent  on  a  purchaser  nnder  a  sale  for 
taxes  to  prove  the  authority  of  the  celleclor  to 
soil.    Btead  v.  Course, 


AVERMENT. 
See  Admiralty,  22. 

AWARD. 

The  award  of  arbitrators  appointed  nnder  n 
tual  mistake  of  both  parties,  in  supposing 
selves  bound  by  law  to  submit  the  maxter  to  artii- 
tratlon,  la  not  obligatory. 

PeUah  «.  Ware,  847 


BANK  OF  ALEXANDRIA. 

1.  See  Appeal,  4. 

2.  The  act  of  Virginia  incorporating  the  bank  ef 
Alexandria  is  a  public  act 

Young  e.  Bank  of  Alemandria,  884 

BANK  OF  THE   UNITED  STATES. 

The  act  of  CongreBs  of  27th  ^une,  1798,  to  pon- 
liOi  frauds  committed  on  the  bank  of  the  United 
biates,  is  in  itseii  repugnant  and  will  not  support 
an  Indictment  for  knowingly  uttorlng  as  true,  a 
false,  forged  and  countorfeited  paper  purporting  to 
be  a  bank  bili  of  the  United  JSuues,  signed  by  the 
i^resiaeut  ana  cashier. 

United  titutes  v,  CaniHl,  187 

BILL  OF  EXCHANGE. 

If  the  drawer  of  a  bill  of  exchange,  at  the  time 
of  drawing,  has  a  right  to  expect  tnat  his  bili  will 
be  houoreo,  he  Is  euiitied  to  strict  notice,  although 
he  had  no  funds  in  the  hands  of  the  drawee^ 

French  v.  Bank  of  Columbia,  141 

BLOCKADE. 

1.  Persisting  in  an  intention  to  enter  a  blockaded 
port  after  warning,  is  not  attempting  to  enter. 

Fitesimmons  v.  Sewport  in,  €0,  185 

2.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  Is  con- 
clusive evidence  of  that  fact  ^  an  action  upon  tbe 
policy  of  insurance. 

Croudson  v,  Leonard,  434 

BOND. 

1.  Bee  Deed,  x* 

2.  A  bond  may  be  delivered  by  a  snrety  to  the 
principal  obligor  as  an  escrow. 

Pawling  v.   United  States,  218 

3.  See  Escrow,  2. 

4.  In  a  suit  upon  a  bond  to  perform  certain  arti- 
cles of  agreement  interest  may  be  recovered  In  a 
case  not  provided  for  by  the  agreement 

United  States  v,  Gumey,  888 

5.  To  an  action  upon  a  bopd  conditioned  to  pay 
money  on  the  1st  of  March,  it  is  not  a  good  plea  to 
say  that  the  defendant  paid  it  on  the  I3th  of  May,. 
without  averring  it  to  be  tiie  whole  sum  thea  doe. 

BOTTOMRY. 

1.  The  claim  ot  bottomry  is  to  be  freferred  to  aU 
others,  except  seamen's  wage%  for  the  voyage  00 
which  the  bottomry  is  founded;  but  It  ean  extend 
no  further. 

Blofime  p.  Bhip  Ohmrles 
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%  If  the  obligee  of  a  bottomry  bond  loffer  the 
•hip  to  mmke  eereral  Toyagee,  wltnoiit  aMerttng  his 
lien,  and  executions  are  levied  npon  the  ship  by 
other  creditors,  the  obligee  loees  bis  lien  apon  the 
ship.    Ih,  828 

8.  Quwre,  whether  a  bottottrj  bond  eieented  by 
the  owner  at  home,  creates  a  iien  on  the  ship 
which  can  be  enforced  in  a  oonrt  of  admlraltjt 

/b.  882 

BRITISH  CBBDITORS. 

1.  See  Limlcations.  Confiscation,  1,  2. 
,  2.  If  a  conflricatJng  act.  Independent  of  the  BHt- 
lui  trea^.  would  be  construed  to  destroy  the  claim 
<rf  a  British  mortgagee,  the  treaty  reinstates  the 
11^  in  Its  full  force,  and  a  subsequent  sale  could 
only  pass  It  oum  onere, 

Hiogin$on  v.  Mein,  416 

BRITISH  SUBJECra 
See  Aliens,  2,  8. 

BRITISH  TRBATT. 
See  Limitationai  1.    Aliens,  2,  8.    Gonflaeation,  1,  2. 

CAPTURB. 

See  Admiralty,  1.  2,  8,  4.  6,  10,  12,  18.   Abandon- 
ment, 1. 

COLLBCTOR. 

1.  A  collector  selling  land  for  taxes  must  act  in 
conformity  with  the  law  from  which  his  power  is 
derived,  and  the  purchaser  is  bound  to  inquire 
whether  be  has  so  acted.  It  is  incumbent  on  the 
-vendee  to  prove  the  authori^  to  sell. 

Btead  v.  Course,  403 

2.  By  the  tax  laws  of  Georgia  for  the  years  1790 
and  1701.  the  coiiector  was  autliorised  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and  then 
to  sell  only  so  much  as  was  necessary  to  pay  the 
taxes  in  arrear.  Under  those  laws»  tne  ssle  of  a 
whole  tract,  when  a  small'  part  would  liave  been 
sulUcient  to  pay  the  taxes,  was  void.  lb. 

3.  A  collector  of  the  revenue  of  the  United  States, 
after  his  removal  from  office,  has  no  authority  to 
collect  duties  outstanding  at  tlie  time  of  liis  re- 
moval ;  but  this  power  and  dn^  devolves  upon  his 
successor. 

Bihirfhleif  v.  United  StaiM,  160 

COLUMBIA. 

-^  ^?  ^^^^^  ®'  Virginia  to  legislate  for  that  part 
of  the  District  of  Columbia  which  was  ceded  by  her 
to  the  United  States  continued  until  the  27th  of 
February,  ISOl. 

Young  V,  Bank  of  AlewanOria,  884 

See  Appeal,  4. 

COMMISSION. 

1.  The  certificate  of  commissioners  named  In  a 
dedUnui,  that  tiiev  took,  in  due  form  of  law,  the 
oath  annexed  to  the  commission,  is  sufficient  evi- 
dence of  that  fact. 

Orant  v,  Naylor,  224 

.  2.  It  is  not  necessary  to  give  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executing  tiie 
commission. 

Orant  v,  Naylor.  224 

3.  If  the  return  of  the  commission  be  Inclosed  In 
an  envelope  which  Is  sealed,  no  other  sealing  by  the 
commissioners  Is  necessary.    76.  225 

4.  If,  after  a  commission  has  Issued,  the  parties 
have  leave  to  amend,  and  a  new  issue  be  made  up, 
similar  in  substance  to  the  former  issue,  the  deposi- 
tions taken  under  such  commission  may  be  used  at 
the  trial  of  tlie  new  issue.    lb.  282 

COMMITMENT.  . 

1.  A  person  may  be  committed  for  a  crime  by  one 
magistrate  upon  an  affidavit  made  before  another. 

Ew  parte  BoUman  and  Swartwout,  76 

2.  Quttro,  whether  upon  a  motion  to  commit  a 
person  for  treason,  an  affidavit  stating  the  sub- 
stance of  a  letter  in  possession  of  the  deponent  be 
admissible  evidence  V  lb, 

COMMON  LAW. 

1.  Courts  which  originate  In  the  common  law  pos- 
sess a  Jurisdiction  which  mnst  be  regulated  by 
their  common  law,  until  some  statute  change  tlieir 
established  principles;  but  courts  which  are  cre- 
ated by  written  law,  cannot  transcend  that  jnrla- 
diction. 

S»  parte  Beflisa  oiid  Bwartwomtg 
Oranch  4. 


2.  For  the  meaning  of  the  term  habeas  corpus 
resort  may  be  had  to  the  common  law;  iMit  tlie 
power  to  award  the  writ  by  any  of  tiie  courts  of 
the  United  States  must  be  given  by  written  law. 

lb.  98    04 

8.  Qwire,  whether,  upon  an  Indictment  for  Rea- 
son, proof  of  procurement  can,  in  this  country,  by 
force  of  the  common  law,  be  admitted  in  evidence 
to  establish  a  charge  of  personal  presence. 

United  Btatee   v.  Burr,  Appendim,  602 

CONFISCATION. 

1.  The  act  of  Georgia  confiscating  the  estate  of 
the  mortgageor  is  no  bar  to  the  claim  of  tiie  mortga- 
gee, a  British  merchant,  whose  debt  was  only  se- 
questered during  the  war.  The  estate  of  the  mort- 
gageor only  was  confiscated,  not  that  of  the  mort- 


EipQineon  v.  Mein,  416 

2.  If  a  confiscating  act.  Independent  of  the  treaty, 
would  be  construed  to  destroy  the  claim  of  a  Brit- 
ish mortgagee,  the  treaty  reinstates  the  lien  In  its 
full  force;  and  a  subsequent  sale  could  only  pass 
it  with  its  burden.  ^^ 

Higgineon  v,  Mein,  410 

CONNECTICUT. 
1.  See  Foreign  Attachment  2.  Covenant,  2. 

CONTINUANCE. 

1.  The  refusal  of  the  court  below  to  continue  a 
cause  after  it  is  at  issue,  cannot  be  assigned  for 
error. 

Woode  <l  Bemia  v.  Young  287 

CONTRACT. 

1.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  cannot 
perform  on  his  part 

Bkillem  v.  May,  187 

2.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  Instead  of  John  and  Jeremiah,  and  de- 
livered to  John  and  Jeremiah,  who  furnished  goods 
upon  the  faith  of  it  does  not  constitute  a  contract 
between  the  writer  of  the  letter  and  John  and  Jere- 
miah, to  whom  it  was  delivered,  and  parol  proof 
cannot  be  admitted  to  make  it  such. 

Orant  v.  Naylor,  224 

8.  The  promise  to  pay  the  debt  of  another  must 
be  in  writing,  and  cannot  be  explained  by  parol. 

lb.  285 

4.  B.  in  Philadelphia  agreed  to  pay  to  A.'s  agent 
in  Amsterdam,  170.000  guilders  on  the  first  of 
March,  and  if  he  sliould  fall  so  to  day  then  to  repay 
to  A.  the  value  of  the  guilders  at  the  rate  of  ex- 
change current  in  Philadelphia  at  the  time  demand 
of  payment  should  be  made,  together  with  dam- 
ages at  20  per  cent.  In  the  same  manner  as  if  bills 
of  exchange  had  been  drawn  for  that  sum,  and  thi^ 
had  been  returned  protested  for  non-payment  and 
lawful  Interest  for  any  delay  of  payment  which 
might  take  place  after  the  demand.  B.  paid  the 
170,000  rulloers  in  Amsterdam  to  the  agent  of  A. 
on  the  18th  of  May,  Instead  of  the  1st  of  March. 
A.  is  not  entitled  to  the  20  per  cent  damages,  but 
may,  in  a  suit  upon  the  bond  given  to  perform  the 
contract  recover  Interest  on  the  170,000  guilders 
from  the  1st  of  March  to  the  18th  of  May* 

VnUed  Btatee  v,  Oumey,  888 

CO-PARTNER& 
See  Assignee,  !• 

COPPER. 

1.  Round  copper  bars,  round  omper  platM,  and 
round  copper  piatee  turned  up  at  the  edges*  are  not 
subject  to  du^  upon  exportation. 

United  Btatee  v.  Kyd  d  Waieon,  I 

COPY. 
See  Evidence^  2. 

COSTS. 

1.  Costs  are  not  given  upon  a  reversal  of  judg- 
ment 

MontaUi  ••  Murray,  47 

COURTS  OF  UNITED  STATES. 

1.  The  district  courts  of  the  United  States  ai* 
courts  of  prise,  and  have  power  to  carry  Into  effect 
the  sentences  of  the  old  continental  ceorta  of  ap- 
peal In  prise  causes. 

jenninge  v,  Coreon,  •  .  2 
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2.  The  practice  «f  the  district  eoorts  of  the 
United  States  as  courts  of  admiralty  is  not  regulat- 
ed hy  law.     lb.  21 

8.  When  both  parties  are  aliens  the  courts  of  the 
United  States  have  not  jurisdiction. 

Montaht  t.  Murray,  46 

4.  If  it  does  not  appear  upon  the  record  that  the 
suit  might  have  been  maintained  in  the  courts  of 
the  United  Stateb  between  the  original  parties  to  a 

firomlssory  note,  no  suit  can  be  maintained  upon  It 
n  those  courts  by  a  subsequent  holder.  /b. 

5.  The  court  Is  bound  to  given  an  opinion  to  the 
jury  on  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  Issue ;  but  not  if  it  involve  a  ques- 
tion of  fact    amiih  v.  Oarrington,  71 

0.  If  the  complainant  be  a  citizen  of  France,  and 
the  defendant  a  citizen  of  the  state  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district 
of  Georgia  has  jurisdiction,  although  the  complain- 
ant and  defendant  are  executors,  and  their  testa- 
tors respective'y  were  citizens  of  the  state  of  Geor- 
gia.    Onappedelaitie  v.  Deohcnauo,  808 

7.  See  Appeal,  3,  4.  Habeas  Corpns,  1.  Jurisdic- 
tions, 5,  6. 

8.  If  two  citizens  of  the  same  state,  in  a  suit  in 
a  court  of  their  state,  claim  title  under  the  same 
act  of  Congress,  the  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  from  the  highest 
8tate  court  to  which  the  question  can  be  carried. 

Matfh€ir$  v.  Zone,  382 

9.  The  district  judge  may  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Supreme 
Court  allotted  to  that  circuit. 

PoUard  v.  Dicight,  421 


COVENANT. 

1.  An  action  may  be  supported  upon  a  covenant 
of  seizin,  although  the  plaintiff  has  never  been 
evicted,  and  the  declaration  need  not  aver  an  evic- 
tion.    Pollard  V.  Dtcight,  421 

2.  On  the  trial  of  an  action  in  Connecticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virginia  for  the  lands  be  voidable,  is  not  examin- 
able,    lb.  422 

8.  Parol  testimony  Is  not  admissible  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims  to 
the  land.  lb. 

CRBDIT,  LETTER  OF. 
See  Contract,  2,  8. 

CRIMES. 
Bee  Trial,  2.    Arrest,  1. 

CUSTODY  OF  THE  LAW. 
See  Admiralty,  8,  4»  7,  12,  18,  14,  25. 


DABiAGES. 
See  Contract,  4. 

DECLARATION. 
See  Covenant,  1. 

DECREE. 
See  Admiralty,  1,  2,  4,  8,  9,  11,  12,  16,  16,  18. 

DEED. 

1.  If  a  bond  be  executed  by  O.  as  a  surety  for  S. 
to  obtain  an  appeal  from  the  judgment  of  a  justice 
of  peace  in  Maryland,  and  the  bond  Is  rejected  by 
the  justice,  and  afterwards,  without  the  knowledge 
of  O.,  the  name  of  W.  be  interlined  as  an  obligor 
who  executes  the  bond,  and  the  justice  then  accepts 
it,  it  is  void  as  to  O. 

Oncale  v.  Long,  60 

2.  A  bond  may  be  delivered  by  the  surety  to  the 
principal  obligor  as  an  escrow. 

Pawling  v.  United  States,  210 

3.  See  Evidence.  12.     Escrow,  1,  2. 

4.  See  Assumpsit,   1. 
714 


ion.  in  VirglBlat 
tiff  to  recover 
401 


5.  Parol  evidence  may  be  given  of  the  exist  ....a^ 
of  a  deed  of  gift  of  a  slave  in  Virginia,  to  ii«w 
the  nature  of  the  possession  which  accompsalwd 
the  deed.    Spi^m  v.  WiUiaon,  8w« 

DEMISE. 
See  Lease,  l,  2. 

DEMURRER. 

1.  Upon  a  demurrer  to  evidence  the  testimony  Is 
to  be  taken  most  strongly  against  him  who  de- 
murs ;  and  such  conclusions  as  a  jury  might  Justi- 
fiably draw,  the  court  ought  to  draw. 

PatoUng  v.  United  States,  219 

DESCENT. 
See  Aliens,  2,  8. 

DETINUE. 

Qumre,  whether  5  years'  possess 
is  alone  a  good  title  to  enable  a  pli 
in  detinue?    Ramsay  v.  Lee, 

DEVISE. 
See  Equity,  8. 

DISTRICT  COURT. 
See  Courts  of  United  States,  1,  2,  9. 

DUTIES. 

1.  See  Copper,  1. 

2.  An  American  registered  vessel,  in  part 
ferred  by  parol  while  at  sea  to  an  American  dUsen, 
and  re-sold  to  her  original  owners  on  her  return 
into  port  and  before  her  entry,  does  not,  by  that 
operation.  lose  her  privileges  as  an  American  bot- 
tom, nor  become  subject  to  foreign  duties. 

United  States  v.  Willings  and  Francis,        48 

3.  A  collector  of  the  revenue  of  the  United 
States  after  his  removal  from  office,  has  no  au- 
thority to  collect  the  duties  outstanding  at  the 
time  of  his  removal,  and  which  accrued  while  he 
remained  in  office;  but  this  power  and  dnty  de- 
volve on  his  successor. 

Bihreshley  v.  United  States,  169 

4.  Qwrre,  whether  goods  saved  are  liable  for 
duties?    Peisch  v.  Ware,  348 

6.  See  Forfeiture,  1. 


BJECTMENT. 

1.  In  Vermont,  tenants  In  common  may  main- 
tain a  joint  action  of  ejectment. 

Bicks  V,  Rogers,  166 

EQUITY. 

1.  See  Assignee. 

2.  If  the  obligee  of  a  bond  obtain  titles  In  his  own 
name  for  part  of  the  lands,  the  assignment  of 
which  to  the  obligor  was  the  consideration  of  the 
bond,  and  suffer  the  titles  to  the  residue  of  the 
lands  to  be  lost  by  the  non-payment  of  taxes,  a 
court  of  equity  will  not  lend  its  aid  to  carry  into 
effect  a  juagment  at  law  upon  the  bond. 

Bkillem  v.  May,  137 

8.  A  court  of  equity  will  not  Interfere  between  a 
donee  of  land  by  deed  and  a  devisee  under  the  will 
of  the  donor,  In  a  case  where  there  Is  no  fraud. 

Vicrs  V,  Montgomery.  177 

4.  A  court  of  the  United  States  cannot  enjoin 
proceedings  In  a  state  court. 

Diggs  V.  Wolcott,  179 

5.  See  Account,  2.  3. 

6.  A  court  of  equity  will  annul  a  oontract  which 
the  defendant  has  failed  to  perform,  and  which  he 
cannot  perform-  on  his  part. 

Smicm  •.  May,  187 

ERROR. 

See  Writ  of  Error,  1,  2.    Appeal,  4. 

The  refusal  of  the  court  below  to  continue  a 
cause,  after  it  Is  at  issue,  cannot  be  assigned  for 
error.     Woods  d  Bemis  v.  Young,  237 

3.  QwBre,  whether  a  writ  of  error  will  lie  to  the 
refusal  of  the  court  below  to  quash  an  execution 
upon  motion  ?    Mounts  v.  Hodgson,  324 

ESCROW. 

1.  A  bond  may  be  delivered  by  a  surety  to  the 
principal  obligor,  as  an  escrow. 

PawHng  v.  United  States,  219 

Cranch  4. 
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2.  If  one  of  the  obligors,  at  the  time  of  exectiting 
the  boad,  eaye  in  the  presence  of  some  of  the  other 
•hligors,  "we  acknowledge  this  instrument,  but 
others  are  to  sign  it ;"  tliis  is  evidence  from  which 
the  Jurr  maj  infer  a  delivery  as  an  escrow,  by  all 
tbe  obligors  who  were  then  present.  /k. 


BTIDBNCB. 

1.  A  witness  interested  in  certain  admitted  items 
«f  the  plaintilTs  account,  is  still  a  competent  wit- 
ness to  prove  other  items. 

Smith  V.  Oarrington,  62 

2.  The  defendant  having  read  a  letter  from  the 
plaintiff's  agent  in  answer  to  a  letter  from  himself, 
cannot  give  in  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  copy  by  a  witness. 

Ih. 

3.  If  improper  evidence  be  admitted  by  the 
Judge,  it  is  error,  and  this  court  cannot  inquire 
Into  its  importance,  or  operation.     lb.  70 

4.  QuiEre,  whether  a  foreign  sentence  of  con- 
demnation be  conclusive  evidence  in  an  action 
against  the  underwriters? 

PUz9imnion9  v.  Newport  Int.  Oo,  180 

5.  The  appraisement  made  under  the  order  of  the 
district  judge  by  three  sworn  appraisers,  is  not 
conclusive  evidence  of  the  value,  m  a  question  of 
jurisdiction,  but  is  better  evidence  than  the  opinion 
of  a  single  witness  examined  viva  vocm  in  open 
court.     United  States  v.  Brio  Union,  216 

6.  After  deciding  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
ibe  cause  for  the  party  to  produce  further  evi- 
dence as  to  the  value.  /6. 

7.  Upon  a  demurrer  to  evidence  the  testimony  is 
to  be  taken  most  strongly  against  him  who  demars ; 
and  such  conclusions  as  a  jury  might  Justiflably 
draw,  the  court  ought  to  draw. 

Pawling  v.  United  States,  210 

8.  See  Escrow.  2. 

9.  A  letter  of  credit,  addressed  by  mistake  to 
John  and  Joseph,  instead  of  John  and  Jeremiah, 
and  delivered  to  John  and  Jeremiah  is  not  evidence 
of  a  contract  between  the  writer  of  that  letter  and 
John  and  Jeremiah. 

Orant  v.  Naylor,  224 

10.  See  Commission,  1,  2,  8.  4. 

11.  An  averment  of  a  demue  for  8  years  is  not 
supported  by  proof  of  a  lease  for  one  year  certain, 
and  two  years*  further  possession  on  the  same 
terms  by  the  consent  of  the  landlord. 

Alemander  v.  Hanria,  299 

12.  Parol  erldcnce  may  be  given  of  the  ezlslence 
of  a  deed  of  gift  to  show  the  nature  of  the  posses- 
sion which  accompanied  the  deed. 

Spiere  v.  WUlieon,  898 

13.  QutBre,  whether  6  years*  ppssosslon  Is  evi- 
dence of  a  good  title  for  a  plaintiff  In  detinue? 

Ratneav  v.  Lee.  401 

14.  The  evidence  ot  payment  which  results  from 
lapse  of  time  may  be  met  by  circumstances  which 
account  for  the  delay  in  bringing  the  suit. 

Hif/giHson  v.  Mein,  420 

15.  The  official  certificate  of  surrey  returned  by 
a  legal  sworn  surveyor  in  Virginia,  cannot  be  in- 
validated by  evidence  tending  to  show  an  Impossi- 
bility, that  the  survey  could  have  been  made  in  the 
Intervening  time  between  the  date  of  the  entry, 
and  the  date  of  the  certificate  of  survey. 

Pollard  V.  Dicight,  422 

16.  Parol  testimony  Is  not  admissible.  In  an  ac- 
tion on  the  covenant  of  seizin,  to  prove  prior  claims 
upon  the  land.  Ih. 

17.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  Is  con- 
clusive evidence  of  that  fact,  in  an  action  on  the 
policy  of  insurance.     Crcudson  v.  Leonard,      434 

18.  See  Admiralty,  21. 

19.  In  treason  the  overt  act  must  be  proved  as 
laid.    Appendiif,  Vtiited  States  v.  Burr,  400 

20.  Qu(pre,  whether,  on  a  motion  to  commit  a  per- 
son for  treason,  an  affidavit  stating  the  substance 
of  a  letter  in  the  possession  of  the  deponent,  be  ad- 
missible evidence. 

Bm  parte  BoUman  and  Swartwout,  76 

21.  A  person  may  be  committed  by  one  magis- 
trate upon  an  affidavit  made  before  another,       /b. 

22.  In  treason,  the  presence  of  the  party  la  part 
«t  the  overt  act  and  must  be  pmw%d  by  two  wit- 
nesses. Appmdim,  600 
OmMsh  i. 


28.  An  Indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason  cannot  be  sup* 
ported  by  proving  only  that  the  person  accused 
caused  the  act  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  be  sufficient. 

Appendiw,  500 

24.  See  Treason,  31,  85.  86,  88.  40. 

25.  If  the  overt  act  of  treason  be  not  proved  b/ 
two  witnesses  so  as  to  be  submitted  to  the  Jury,  ail 
other  testimony  is  irrelevant. 

Appendiw.  United  States  v.  Burr,      506,  506 

26.  Quwre,  wnether  a  foreign  sentence  be  exam- 
inable f    Appendix,  Rose  v.  Htmehf,  612 

EXCEPTION. 

1.  A  bill  of  exceptions  may  be  taken  to  the  opin- 
ion of  the  judge  in  his  charge  to  the  jnry. 

Smith  v.  Carrington,  68 

2.  The  court  is  bound  to  give  an  opinion  to  the 
jury  upon  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue ;  but  not  if  it  Involve  a  ques- 
tion of  fact.    Ih.  71 

8.  See  Account,  8.     Error,  2,  8. 

EXECUTION. 
See  Error,  8. 

FOREIGN    ATTACHMENT. 

1.  The  appearance  of  the  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States  waives  all  objection  to  tbe  non-service  of 
process.     Pollard  v.  Dtoight,  421 

2.  Under  the  foreign  attachment  law  of  Con- 
necticut, an  absent  person  who  is  liable  for  dam- 
ages for  breach  of  his  covenant.  Is  an  absent  debtor. 

Ih. 

FOREIGN  COURT& 

See  Admiralty,  8,  9,  11,  12,  13,  16.  Evidence,  4, 
17. 

FOREIGN  SBNTBNCB. 
See  Bridence^  4,  17.    Admiralty,  8,  9,  11. 

FORFEITURE. 

1.  Wine  and  spirits  saved  from  a  wreck  and  land- 
ed, are  not  liable  to  forfeiture,  because  unaccom- 
panied with  such  marks  and  certificates  as  are  re- 
quired by  law:  nor  because  they  were  removed 
without  consent  of  the  collector,  oefore  the  quan- 
tity and  quality  were  ascertained,  and  the  duties 
paid.    Peisch  v.  Ware,  347 

2.  The  owner  of  goods  cannot  forfeit  them  by  an 
act  done  without  his  consent  oi:'  connivance,  or 
that  of  some  person  employed,  or  trusted  by  nlm. 

lb. 

FORGERY. 
Bee  Bank  of  United  States*  !• 

FRENCH  TREATY. 
See  Admiralty,  11. 


GEORGETOWN. 

Quar$,  whether  the  mayor  of  Georgetowii,  In  the 
District  of  Columbia,  be  a  Justice  ox  the  peace  of 
the  county  of  Washington? 

Mauntg  V,  Hodgson,  824 

GEORGIA. 

1.  The  act  of  llmltat'.ons  of  Georgia  does  not  re- 
quire an  entry  into  lands  within  seven  years  after 
the  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  audi  entry. 

Shearman  v.  Irvine^s  Lessee^  867 

2.  See  Collector.  2. 

8.  See  Confiscation,  1. 

4.  The  act  of  limitations  of  Georgia  does  not 
apply  to  mortgagees.    Higginson  v.  Main,  415 

GIFT. 

1.  See  Hqnity,  8. 

2.  By  the  act  of  assembly  of  YlrfiBla,  of  1768L, 
no  gift  of  a  slave  was  valid  unless  m  writing  anal 
recorded ;  but  parol  evidence  may  be  admitted  of  the 
existence  of  a  deed  of  gift  to  show  the  nature  of 
the  possession  which  accompanied  the  deed. 

BpiMTS  «.  WiUison,  308 
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S.  la  Ylrgliilft,  la  1784,  bo  gift  of  a  tlaTO  was 
TmlM  tmleas  la  writlas  am]  recorded,  altboogh  poe- 
MMloa  aecompaatod  tne  gift  Mtamtoff  ••  Lee,    401 

HABfllAS  COBPUa 

1.  The  Supreme  Court  of  the  Uaited  States  has 
power  to  Issue  the  writ  of  habeae  oorpue  ad  eub- 
fM^ndum,    Mm  petrU  Bellman  am4  Bwattieeuh    76 

2.  See  GommoB  Law,  2. 


INDICTMBNT. 

1.  Ib  treaaoB  the  iadletmeat  must  laj  m  orert 
act,  which  most  he  proved  as  laid. 

Appendim,  United  Siatee  v,  Bnrr,  490 

2.  See  Brldence,  28. 

8.  Quwre,  whether  a  person  who  procures  aa  act, 
caa  he  ladlcted  as  haTing  performed  that  act. 

608 

INSUBANCBL 

1.  The  capture  of  a  neutral  as  prise  t^  a  belliger- 
ent Is  a  total  *oss,  and  entitles  tiie  Insured  to  aban- 
don.   Rhinelandcr  v.  In.  Oo.  Penneylvania,         29 

2.  The  state  of  the  loss  at  the  time  of  the  offer  to 
abandon,  fixes  the  ri^ts  of  the  parties.  lb. 

8.  Qnwre,  whether  the  sentence  of  a  foreign  court 
of  admiral^,  condemning  the  vessel  for  breach  of 
blockade,  be  conclusive  evidence  of  that  fact  In 
favor  of  the  underwriters. 

Fiteeimmene  v.  Newport  In,  Oe,  186 

4.  Persisting  In  an  Intention  to  enter  a  blockaded 
port,  after  warning,  Is  not  attempting  to  enter. 

6.  The  right  of  the  taisured  to  abandon  and  re^ 
cover  for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  of  the  Information  received. 

MarehaU  e.  Delaware  In.  Oo,  202 

8.  The  technical  total  loss,  arising  from  capture, 
ceases  with  the  final  decree  of  restitution,  altnou^ 
the  decree  may  not  have  been  executed  at  the  time 
of  the  offer  to  abandon,  76.  203 

T.  A  policy  on  a  ship  is  an  assurance  of  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship  and 
the  voyage.  The  underwriters  undertake  for  the 
ability  of  the  ship  to  perform  the  voyage,  not  that 
she  snail  perform  It  at  all  events. 

Alexander  v.  Baliitnore  In,  Oo,  870 

8.  The  ioss  of  the  voyase  as  to  the  cargo.  Is  not  a 
loss  of  the  voyage  as  to  the  ship.    Ib.  871 

9.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in  good  condition 
and  at  full  liberty  to  proceed  on  the  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vessel  to  recover  for  a  total  loss  of  the  vessel. 

Alexander  v,  Baltimore  In.  Oo.  870 

10.  The  sentence  of  a  foreign  court  of  admiralty, 
condemning  a  vessel  for  breadi  of  blockade^  Is  eon* 
elusive  evidence  of  that  fact  In  aa  actioa  on  the 
policy  of  Insurance. 

Orondeon  ••  Irooaanl^  484 

INTBBBST. 

la  an  action  upon  a  bond  conditioned  to  perform 
•  contract,  interest  may  be  recovered  la  a  case  not 
provided  for  by  the  contract 

VwUed  Btatee  v.  Oumey,  888 

INTBBROaATOBIB& 
^,  Bee  Admiralty,  20. 

JUDGSa 
Sat  Jurisdiction,  17.    Bxceptlonii^  1,  2. 

JURISDICTION. 

1.  The  district  courts  of  the  United  States  are 
courts  of  prise,  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  coatlneatal  courts  of  ap- 
peal la  prise  causes. 

Jmmintie  v.  Careen,  2 

2.  See  Admiralty,  8,  4,  9,  10^  11,  12,  18,  14,  16, 

i.  When  both  parties  are  aliens  the  ooorti  of 
the  United  States  have  aot  jurladlfitioB. 

Memtalet  n,  Mwra^,  46 
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4.  If  It  does  aot  appear  npoa  tha 

suit  mljdit  have  beea  malatained  la  the 
the  United  States,  between  the  orlglaal  aartlea  to 
a  promissory  note,  no  suit  can  be  malatamad  opoa 
it  In  those  courts  by  a  subsequent  holder.  Ib. 

6.  The  Supreme  Court  of  the  U.  States  has  power 

to  Issue  the  writ  of  hdbeae  oorpue  ad  eubfieieuduwt. 

Em  parte  BoUman  and  Bwartwout,  76 

6.  The  Supreme  Court  of  the  U.  States  baa  no 
jurisdiction  but  what  Is  given  by  the  constltatkm 
or  laws  of  the  United  StMes.    Ib,  98 

7.  Courts  which  originate  In  the  common  law 
possess  a  Jurisdiction  which  might  be  regulated  by 
their  common  law,  until  some  statute  change  th^ 
established  principles ;  but  courts  whldi  are  created 
by  written  law,  and  whose  jurisdiction  Is  defined 
by  written  law,  cannot  transcend  that  jurladlctlon. 

Sm  parte  BoUman  and  Swartwout,  98 

8.  A  court  of  the  United  States  cannot  eajoln 
proceedings  In  a  state  court. 

Digae  o.  Woloott,  179 

9.  It  Is  Incumbent  upon  the  plaintiff  in  error  to 
show  that  the  Supreme  Court  of  the  United  States 
has  jurisdiction  of  the  case. 

United  Btatee  v.  Brigg  Un/Um,  218 

10.  The  Supreme  Court  will  hear  viv  womm  testi- 
mony to  show  the  value  of  the  matter  tn  dispute, 
upon  a  question  of  jurisdiction.    •  lb, 

11.  The  courU  of  tiie  United  States  may  eframlite 
into  the  jurisdiction  of  a  foreign  court,  whose 
sentence  is  offered  in  evidence ;  and  If  that  foreign 
court  cannot,  consistently  with  the  law  of  nations, 
exercise  the  jurisdiction  It  has  assumed.  Its  sen- 
tence is  to  be  disregarded.  But  the  courts  of  avery 
country  are  the  exclusive  judges  of  their  own  Juris- 
diction, so  far  as  it  depends  upon  municipal  laws. 

Ro»e  V,  Himelg,  241 

12.  If  the  complainant  be  a  French  dtlsen,  and 
the  defendant  a  citizen  of  the  State  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district 
of  Georgia  has  jurisdiction,  although  the  eomplala- 
ant  and  defendant  are  both  executors,  and  their 
respective  testators  were  both  dtisens  of  the  state 
of  Georgia.     Ohappedeluine  v.  Decheneaum,  808 

18.  In  deciding  the  question  of  jurisdiction  the 

court  will  look  to  the  condition  of  the  bond  on 

which  the  suit  is  brought,  and  not  to  the  penalty. 

United  Btatee  e.  M'Dowett,  818 

14.  An  appeal  or  writ  of  error  lies  from  the  dis- 
trict court  of  the  United  States  for  the  territory  of 
Orleans  to  the  Supreme  Court  of  the  United  States. 
Morgan  v.  Oallender,  370 

16.  If  two  citizens  of  the  same  state.  In  a  suit 
in  a  court  of  their  state,  claim  title  under  the 
same  act  of  Congress,  the  Supreme  Court  of  the 
United  States  has  an  appellate  jurisdiction  to  re- 
vise and  correct  the  Judgment  of  that  coart  In  such 
case.    Matthewe  v.  Zone,  882 

16.  See  Bank  of  Alexandria,  1. 

17.  The  district  judge  may  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Saprone 
Court  allotted  to  that  circuit 

Pollard  V,  Dwight,  421 

18.  All  seizures  under  laws  of  Impost,  navlsatioB 
or  trade  of  the  United  States,  where  the  aelsures 
are  made  on  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  dvil  causes 
of  admiralty  and  maritime  jurisdiction,  and  are  to 
be  tried  without  a  jury. 

United  Btatee  v.  Bohoonere  Beteg  and  Char- 
loUe,  448 

19.  The  question  whether  a  selsnre  for  vlolatioD 
of  a  law  of  the  United  States  be  of  admiralty  or 
common  law  jurisdiction  is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offenae. 

Ib,  462 

JUBZ. 

1.  See  Bxceptloa,  2. 

2.  The  jurors  attending  the  drcnlt  eoort  of 
sylvanla  district  are  entitled  to  1  dollar  and 
cents  per  diem  for  their  attendance. 

Em  parte  Lewie  and  othere, 
8.  See  Jurisdiction,  18. 


JUSnCB  OF  FBAC& 

1.  See  Georgetown,  1.    Deed.  1. 

2.  A  person  may  be  committed  by  one 
upoa  an  aflldavlt  made  before  another. 

Em  parte  BelUman  and  Bwartweut, 


78 

4. 


L  uaglatMM,  « 
b«   prenUDM    t 


KENTUCKY.  _ 

liooie  and  luma  ezprenloua  In  an  tatiy  of  luidt 
IB  kSw?^  Sj^b.  r£id«rM  i^«l«naT  ^UId  to 
Om  rrtMMiM  to  n>tiir«l  <*J«!ti  ""■"tW"^,  •?„*; 
•ntrr  ud  bj  eomparlDB  tbe  conrae*  and  dlaunce* 
«t  tba  llneB  wltb  niaw  oatutal  objMtK 


lAKDB. 

OvTMuat,  1,  S,  8.     UTld«nce,  IS,  IS- 
LAW. 
8m  Btototkm.  i. 
Uw  of  Nntlonl,  1,  i 
TlTflsln,  S. 

LAW  or  NATIOKS. 

J.  U  •  foraign  conrt  cannot,  wn^^''„^*5 

tbf  law  of  D^S^  •leretH  tba  JorladlctiaB  It  hat 

Srum&  Ita  nnteooa  wlU  ba  dlKacardM. 

2.  A  m"b^  ^T%^  T«~d  b«oi>«  Uu  ,-..- 
twntal 

I  BTutdi  wort 


and  JoMpb.  and  «ellT«PBd  ty  .y--  — -.-^--tTk 
will  not  iDpport  an  action  bj  Jobn  and  I«r«jnl»3 
aEalnat  the  wriur  of  the  latter  for  food*  fnrnlabad 
to  tbe  bearer  apon  tbe  faltb  of  lacb  letter  of  credit 

It  U  not  a  written  contract  between  the  plalntUTa 

""."i.^'"'^.^.".''  p;."!i  sir.'  .22^;  .^hSsS: 


_  make  It  ■acb. 

of  fraud, 

tISL     e»w<  -  - 
■£.  8«e  Award,  1. 


_     It  iB  not  a  a 

..  of  mlBtaka  on  0 


S» 


UOBTQAOBL 
1.  aee  OonDeeatlon,  1,  2.     Ltmllatlona.  *•     .     , 
1.  Tba  poBuealoD  of  tbe  mortgator  )•  not  Bo- 
na to  tbe  mortKaaee. 

fffp^Mion  V.  Mem,  UB 

uhnicipal  law. 

1,  The  eonrti  of  ererr  oonntrr  ara  tba  axdoalTa 
Jndm  of  their  a —  j..-i.^i— i^^    —  *—  ■•  "  a» 

l>rada  npon  their 

J- Bfmtlv, 


a  Juriadlctlon,  ■ 


2.  Tbe  prohibition.  6»  France,  of  all  trade  with 
th-  '.««!'ted. black,  t^.h-^'E^r^r^Jt"^ 
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waTTantad  b;  tiia 


I   nroMTtT   oarar  earned   Into  a» 

S-irptaScM  wbU.  Ijiw  to  a  port^ 

tba  Dattad  Btataat    lb.  ''" 

4.  No  foMljcn  court  o 
of  what  If  dona,  onleea  tbe  coo 
I  loaea  Ita larladleUon  br 
ft  tba  law  A  natlona  can  n 


cl>«  of  a  mnnlclpal, 
n. 

8.  A  Hlnira  of  a  foreign  _ 

Iti  of  tba  tarrltc»lal  Jorlsdlctlon, 
a  mnnlclpal  reinlatlon,  la  not  wr 
taw  o(  oattona :  and  eaeb  wliara  p-.---  _- .  -  . 
dletloo  to  tba  eonrta  ot  tbe  oSanded  eottntrr, 

4    The  trial  of  a  mnnldiial  aeliara  mnat  be 
olalad  azclnilTelr  by  mnnlelpal  law& 
Smiaem  «.  oWatMer, 


KBOTKAIk 


a  tbe  court  pai 

,.         ^ elloB  bf  aoma 

wbldi  tba  law  A  natlona  can  notlea. 

""^tlMU^U^ubltw  ani  vlBdleatot'^ 


i.  BTen  1 
own  tishi 


].  AnaTervwtatadKnIaafortbraaiaanbiBOt 
■iMortad  b»  pport  rt  a  1 
and   two   yeata'   farther 


r  adadla  tlM  tan 

L  na  oaart   la  boond  .to  ■*!*J!Hl|**"'    ■ 
•to  tmt  OBdK  Urn  atatnta  of  TlrglBU. 

I^rXBB  OV  CMDIT. 


iS  1.  T»a  plaa  of  do  rent  u 

"'  S,  Tba  cMrt   la  boond  .t 


HHW  J 

1.  On  the  4th  of  October.  17J8,  tfta  •inti  af  Jaw 

Jeraar  waa  eompletew^a  aoTeralgn  and  IndepradiiBt 

Btatir  and  bad  a  rii&it  to  n>»(*^  Jba  lakabltaata 

of  tbe  state  to  baconw  eltlaena  thaiaaC  ^^ 

JT'IlmrfM  a.  Co«e,  IW 

1.  Baa  AUaoa.  S. 

HON  BST  VACTDM. 
8aa  Deed,  1,  2. 


„.  of  drawlBc  ba  bad  • 

hla  bUI  woold  be  bonotad.      ik 
■arr  to  iira  notlea  to  tba  omm- 
la  and  plaoa  of  ~  ~ 
Vavlar. 


OATHB. 

Baa  Jnatlea  of  Feaca^  ft. 
OSLBAJtS. 


'*IS 


„  II  tta  «btor  at  Uia  *M_alpa»w>it  aoaj  not 
3.  n*u  action  on  a  boaA  ««^^*'''''^^'!Si 


ym 


PBNNBTLVANIA  DISTBIGC 
See  JQrj,  2. 

PLBADINO. 
2.    Accoant,  2.     OoftioaBt^  2. 

POSSESSION. 
Admiralty,  14.    Evidence,  18. 

PEACTICE. 

1.  See  Admiralty,  6,  20. 

2.  If  a  writ  of  error  be  eerred  before  tlie  retom 
day.  It  may  be  returned  after,  even  at  a  subsequent 
term;  and  tbe  appearance  of  tlie  defendant  in 
error  waivee  axl  objection  to  the  Irregularity  of  the 
return.     \¥ooa  v.  hide,  180 

3.  The  service  of  a  writ  of  error  la  the  lodging  a 
copy  thereof  for  the  adverse  party  In  the  omce  of 
the  clerk  of  the  court  where  the  judgment  was 
rendered.  lb. 

4.  The  Supreme  Court  of  the  United  SUtee  will 
hear  vwa  voce  testimony  as  to  the  value  of  the 
matter  in  dispute. 

Vwitea  titate9  v.  Brig  Union,  2ie 

5.  After  deciding  the  question  of  value  upon  the 
weight  of  evidence  produced,  the  court  will  not 
continue  the  cause  for  the  party  to  produce  further 
evidence  of  the  value.  ik 

6.  The  certificate  of  commissioners  named  in  a 
dedimus  that  they  tooJt,  in  due  form  of  law,  the 
oath  annexed  to  the  commission.  Is  sufficient  evi- 
dence of  that  fact.    Qrani  v,  A  ay  lor,  224 

7.  If  the  return  of  the  commission  be  enclosed  in 
an  envelope,  sealed  by  the  commissioners,  no  other 
a»»iing  by  the  commissioners  is  necessary. 

Jb.  225 

8.  The  refusal  of  the  court  below  to  continue  a 
cause  after  It  is  at  issue,  cannot  be  assigned  for 
error.     h'oo49  d  BemUt  v.  Joung,  237 

H.  The  appearance  of  a  defendant  to  a  foreign 
attachment  in  the  circuit  court  of  the  United 
States,  waives  all  objection  to  the  BOtHMrrloe  of 
prooesib    FoUatrd  v,  Dwight,  421 

PSIZB. 
See  Admiralty,  1,  2. 

PBOCEBDINQS   IN  BBIL 
See  Admiralty,  8,  4. 

PBOMISSOEY  NOTB& 

1.  It  does  not  appear  upon  the  record  tliat  suit 
might  have  been  maintained  in  the  courts  of  the 
United  States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon 
It  in  tnose  courts  by  any  subsequent  holder. 

MitniaM  v,  Mwrray,  46 

2.  The  indorser  o(  a  promissory  note  for  the  ac- 
commodation of  the  maker,  is  entitled  to  strict 
notice.    Frmoh  v.  Bank  of  OoiumMa,  141 

PUBCHASEB. 

1.  Tlie  pnrdiaser  of  land  from  a  collector  of 
taxes  must  show  the  authority  of  tb»  caliector  to 
Bttad  «.  Oowne,  408 


BBFUOBHL 
Bee  Aliens  t. 

BBOISTBB. 

X.  See  Dnttai^  2. 

2.  If  an  American  registered  ressel  be  lold  while 
at  sea  to  a  cltlsen  of  the  United  States,  it  is  not 
necessary  that  there  should  be  a  bill  of  sale,  or  a 
new  renter,  until  the  vessel  retom  to  some  port 
In  the  United  SUtes. 

l/nilei  Btate$  v.  WilUngt  4  FromoiK         ^8 

BENT. 
8at  Lease,  1,  S»  t» 

BBPLBVIN. 
V18 


BBVENUB. 
See  Collector,  8^ 

REVERSAL. 

1.  Costs  are  not  given  upon 
ment.    MontaUt  «.  Mnrray, 


n 


SAUL 
See  Duties,  2.    Register,  2. 


Coltoetttr,  1,  S. 


SALVAGE. 

1.  One  half  allowed  f6r  salvage  in  Dalawara  bay. 

Pei$ch  V,  Ware,  34T 

2.  Goods  saved  are  not  liable  to  ttaa  ordinary 
revenue  laws.  /a 

3  Quwre,  whether  tli«y  ought  to  pay  dntlca.    Ih. 

S4g 

SEAMEN'S   WAGES. 

1.  Seamen's  wages  are  a  lien  prior  to 
Blaine  v.  Bnip  Oharlee  Carter, 

SEIZIN. 
See  Covenant,  1,  2,  8. 

SEIZURE. 

1.  Msures  under  the  prohibition  tar  Franee  ei 
all  trade  with  the  revolted  blacks  of  St  Domlnga 
could  lawfully  be  made  only  within  two  leagoaa  at 
the  coast  of  that  Island.    Koee  v,  HimeUp,        241 

2.  See  Law  of  Nations,  2.  Monidpal  Law*  8,  4. 
Admiralty,  16,  19,  28. 

SENTENCE. 

1.  See  Evidence,  4,  17.    Admiralty,  8,  •,  U,  18^ 

2.  A  sentence  of  condemnation  Is  neeeoBary  t» 
devest  the  property  in  cases  of  eaptoM  or  oalsara 

Afipendim,  il4 

SLAVE. 
See  Gift,  2,  8w 

80VBRBIGNTT. 
See  New  Jwasy. 

8TATB  LAWS. 

1.  nie  conrts  of  the  United  States  win 
the  construction  given  to  the  laws  of  tte 
states  by  the  courts  of  such  states. 

Sigoinson  v.  Mein, 

PaUiu^  V.  Dwight, 

STATUTE  X>F  FRAUDS. 

1.  The  promise  to  pay  the  debt  of  aBoCfa< 
be  In  writing,  and  cannot  be  explained  hgr 
Orofirv.  Na^lor, 


418 


ST.  DOMINGa 
Municipal 


Law.  2. 


SURVEY. 
See  Evidence,  li^ 


TAXE& 
See  Collector,  1,  8. 

TENANTS  IN  COMMON. 

1.  In  Vermont,  tenants  in  common 
a  Joint  action  of  ejectment. 
Hioke  V,  Rogers, 

TBBBITOBIES  OF  THE  UNITED 
See  Trial,  2.     Jurisdiction,  14. 

TBEASON. 

1.  To  constitute  a  levying  of  war  there  moi^  be 
an  assemblage  of  persons  for  the  purpose  of  egect^ 
ing  by  force  a  treasonable  purpose.  Enlistment  os 
to  serve  against  government  Is  not  snffldent 
a»  parte  BoUinam  ami  iBisaKissMt,^^__^  TO 


Iteason,  8. 


Index. 


2.  Wben  war  In  leyled,  all  those  who  perform 
mny  part,  howerer,  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are  actnally 
Icagned  in  the  general  conspiracy,  are  tnUtors.  lo. 

3.  Any  assemblage  of  men  ^or  the  purpose  of 
revolutionizing  by  force  the  government  establish- 
ed by  the  United  States  in  any  of  its  territories,  al- 
tliough  as  a  step  to,  or  the  means  of,  executing 
some  greater  projects,  amounts  to  levying  war.    lb. 

4.  The  travelling  of  individuals  to  the  place  of 
rendezvous  in  not  sufficient,  but  the  meeting  of 
particular  bodies  of  men,  and  their  marching  from 

E laces  of  partial  to  a  place  of  general  rendezvous, 
I  such  an  assemblage  as  constitutes  a  levying  of 
war.     lb.  76 

5.  To  levy  war.  is  to  raise,  create,  make  or  carry 
on  war.    Appendiw,  United  States  v.  Burr,         470 

6.  If  an  army  be  actually  raised  for  the  avowed 

§nrpose  of  carrying  on  open  war  against  the  United 
tates,  and  subverting  their  government,  a  com- 
missary of  purchases,  who  never  saw  the  army,  but 
who,  Icnowiug  its  object,  and  leaguing  himself  with 
the  rebels,  supplies  that  army  with  provisions,  is 
grnilty  of  an  overt  act  of  levying  war. 

Appendiw,   Vnited  States  v.   Burr,  470 

7.  So  is  a  recruiting  officer,  who,  though  never 
In  camp,  executes  the  particular  duty  assigned  to 
him.  7b. 

8.  The  term  "levying  war*'  is  used  in  the  consti- 
tution of  the  United  States  in  the  same  sense  in 
iHThich  it  was  understood  in  England  and  in  this 
country  to  have  been  used  is  the  statute  of  25  Ed- 
ward III.  from  which  it  was  borrowed.  Ih. 

0.  All  those  who  perform  the  various  and  essen- 
tial military  parts  of  prosecuting  the  war,  which 
must  be  assigned  to  different  persona,  may  be  said 
to  levy  war.      /b.  •  472 

10.  Those  who  perform  a  part  in  the  prosecution 
«C  the  war,  may  be  correctly  said  to  levy  war.    Fb. 

11.  But  qu<Erc,  whether  he  who  counsels  and  ad- 
vises, but  performs  no  act  in  prosecution  of  the 
war;  or  he  who,  being  engaged  in  the  conspiracy, 
fails  to  i>erform  his  part,  can  be  said  to  levy  war. 

Jb. 

12.  If  the  war  be  actually  levied.  If  the  accused 
has  performed  a  part,  but  is  not  leagued  in  the  con- 
spiracy, and  has  not  appeared  In  arms  against  his 
country,  he  Is  not  a  traitor.    lb,  474 

13.  Constructive  treason  is  where  the  direct  and 
avowed  object  is  not  the  destruction  of  the  sov- 
ereign power.     lb.  475,  476,  477,  478 

14.  Where  a  body  of  men  are  assembled  for  the 
purpose  -  of  making  war  against  the  government, 
and  are  in  a  condition  to  make  that  war,  tiie  assem- 
blage is  an  act  of  levying  war.    lb.  475 

15.  The  assemblage  of  men  which  will  constitute 
levying  war,  must  be  a  **warlike  assemblage,*'  car- 
rying the  appearance  of  force,  and  in  a  situation 
to  practice  oostility.  •  Jb.  480 

16.  An  assemblage  of  men  with  a  treasonable  de- 
sign, but  not  in  force,  nor  in  a  condition  to  attempt 
the  design,  nor  attended  with  warlike  appearances, 
does  not  constitute  the  fact  of  levying  war.  lb.  482 

17.  To  assemble  an  army  of  7,000  men  is  to  place 
those  who  are  assembled  In  a  state  of  force.  lb.  484 

18.  The  travelling  of  several  individuals  to  the 
place  of  rendezvous,  either  separately  or  together, 
but  not  in  military  form,  would  not  constitute 
levying  war.  The  act  must  be  unequivocal,  and 
have  a  warlike  appearance. 

Appendiw,  Untied  States  v.  Burr,  485 

10.  War  can  only  be  levied  by  the  employment 
of  actual  force.  Troops  must  be  embodied;  men 
must  be  openly  assembled.    lb.  487 

20  Arms  are  not  an  Indispensable  requisite  to 
levying  war ;  nor  the  actual  application  ox  force  to 
the  object.    lb.  488 

21.  it  is  not  sufficient  that  an  Indictment  for 
treason  allege  generally  that  the  accused  had 
levied  war  against  the  United  States.  The  charge 
must  be  more  particularly  specified  by  laying  an 
overt  act  of  levying  war,  and  this  overt  act  must 
be  proved  as  laid.  lb.  400 

22.  A  person  may  be  concerned  in  a  treasonable 
conspiracy,  and  yet  be  legally  as  well  as  actually 
absent  while  some  one  act  of  the  treason  Is  perpe- 
tratM.  Jb. 

23.  Every  one  concerned  in  a  treasonable  con- 
spiracv  is  not  constructively  present  at  every  overt 
Cranen  4. 


act  of  the  treaaon  committed  by  others  not  In  his 
presence.  lb. 

24.  A  man  may  be  legally  absent  who  has  coun- 
selled or  procured  the  treasonable  act  Jb.  401 

25.  The  prisoner  can  only  be  convicted  upon  the 
overt  act  laid  in  the  indictment.  If  other  overt 
acts  can  be  inquired  Into,  it  is  for  the  sole  pur- 
pose of  proving  the  particular  fact  charged.  lb.  403 

26.  A  person  cannot  be  constructively  present  at 
an  overt  act  of  treason,  unless  he  be  aiding  and 
abetting  at  the  fact,  or  ready  to  afford  assistance 
if  necessary.    Jb.  404 

27.  If  the  particular  overt  act  of  treason  charged 
be  advised,  procured  or  commanded  by  the  ac- 
cused, be  Is  guilty  accessorily  and  not  directly  as 
principal.  lb.  404 

28.  A  person  in  one  part  of  the  United  States 
cannot  be  considered  as  constructively  present  at 
an  overt  art  committed  in  a  remote  part  of  the 
United  States.  lb. 

20.  The  presence  of  a  party,  where  presence  Is 
necessary  to  his  guilt,  is  part  of  the  overt  act,  and 
must  be  proved  by  two  witnesses. 

Appendio,  United  States  v.  Burr,  500 

80.  An  Indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason,  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  act  to  oe  done  by  others  In  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  satisfy  the  constitu- 
tion and  the  law.  lb. 

31.  The  part  which  a  person  takes  in  the  war 
constitutes  the  overt  act,  on  which  alone  he  can  be 
convicted.    Jb.  502 

32.  Quare,  whether  he  who  procures  an  act  may 
be  indicted  as  having  performed  that  act?        lb. 

33.  If  proof  of  procurement  is  admissible  in  Eng- 
land to  establish  a  charge  of  actual  presence,  on 
an  indictment  for  levying  war,  it  is  only  by  virtue 
of  the  operation  of  the  common  law  upon  tne  stat- 
ute of  Edward  III.  503 

34.  Qwere,  whether  there  be  In  this  country  a 
similar  operation  of  the  common  law?  lb. 

35.  If  proof  of  procurement  be  admissible  upon 
a  charge  of  presence,  such  procurement  must  be 
proved  in  the  same  manner,  and  by  the  same  kind 
of  testimony  as  would  be  required  to  prove  actual 
presence.  lb. 

36.  The  conviction  of  some  one  who  has  com- 
mitted the  treason  must  precede  the  trial  of  him 
who  has  advised  or  procured  it ;  and  the  right  of 
the  prisoner  to  call  for  the  record  of  conviction  la 
not  waived  by  pleading  total  indictment.  Jb.    505 

37.  Quare,  whether  the  crime  of  advising  or  pro- 
curing a  levying  of  war,  be  within  the  constitu- 
tional definition  of  treason?  lb. 

38.  If  the  overt  act  be  not  proved  by  two  wit- 
nesses, 80  as  to  be  submitted  to  the  Jury,  all  other 
testimony  is  irrelevant.    Jb.  506,  507 

30.  Levying  war  is  an  act  compounded  of  law 
and  fact,  of  which  the  Jury,  aided  by  the  court, 
must  Judge,  lb.  507 

40.  Appearing  at  the  head  of  an  army  would  be 
an  overt  act  of  levying  war.  So  also  detaching  a 
military  corps  from  it,  for  military  purposes,    lb. 

TREATY,  BRITISH. 

See  Limitations.  1.  Aliens,  2,  8.  Confiscation,. 
1,  2.    Insurance,  4. 

TRIAL. 

1.  See  Exceptions,  1,  2.  Evidence,  8.  Jurisdic- 
tion, 18,  10. 

2.  The  clause  of  the  8th  section  of  the  act  of 
Congress  for  the  punishment  of  certain  crimes 
against  the  United  States,  respecting  the  place  of 
trial  when  crimes  are  cobamitted  out  of  the  Juris- 
diction of  any  particular  state,  applies  only  to  of- 
fenses committed  in  some  river,  haven,  basin  or 
bay  not  within  the  Jurisdiction  of  a  particular 
state,  and  not  to  the  territories  of  the  United 
States,  where  regular  courts  are  established,  com- 
petent to  try  those  offenses.  B»  parte  Bollman 
and  Swartwoutt  77 

3.  See  Admiralty,  20,  21. 

4.  The  conviction  of  some  one  who  has  commit- 
ted the  treason  must  precede  the  trial  of  him  who 
has  advised  or  procured  It. 

Appendiw,  Untttd  States  v.  Burr,  505 
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ABANDONMENT— 4. 

1.  The  capture  of  a  neutral  as  prljBC  by  a  bel- 
ligerent, is  a  total  loss,  and  entitles  the  Insured  to 
abandon. 

Rhinelander  v.   In,   Co,   Pennsylvania, 

(20)     640 

2.  The  state  of  the  loss  at  the  time  of  the  offer 
to  abandon  fixes  the  rights  of  the  parties. 

Id.  (76.)     640 

8.  The  right  of  the  assured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  the  state  of  the  information  received. 

Marshall  v,  Delaware  In,  Co.       (202)     696 
4.  The  technical  total  loss  arising  from  capture, 
ceases   with    the   final    decree   of    restitution;    al- 
though that  decree  mav  not  have  been  executed  at 
the  time  of  the  offer  to  abandon.    76.       (203)    606 
6.  If  at  the  time  of  the  offer  to  abandon,  the 
ship  be  in  possession  of  the  master.  In  good  con- 
dition, and  at  full  Ubertv  to  proceed  on  the  voyage, 
the  loss  of  the  cargo  will  not  authorize  the  owner 
of  the  vessel  to  recover  for  a  total  loss  of  the  vessel. 
Alexander  v.  Baltimore  In.  Oo,     (371)     660 

ABATEMENT— 8. 

Quwre,  whether  a  deputy  marshal  can  plead  in 
abatement  that  the  capias  was  not  served  on  him 
by  a  dlstinterested  person?    Know  v.  Summere, 

(496)     610 

ABSENT  DEBTOR— 1. 

Upon  an  attachment  In  chancery,  imder  the 
laws  of  Virginia,  if  the  record  states  that  "I.  T.  in 
open  court  oecame  security  that  I.  H.  (the  absent 
debtor)  shall  perform  the  decree  of  this  court.  If 
against  him,*'  qwere,  whether  an  action  of  debt  will 
He  against  I.  T.  for  the  amount  decreed  against 
I.  H.?     Thompson  V.  Jameson,  (282)     109 

ACCESSORY— 4. 
See  Treason,  27. 

ACCOUNT— 4. 

1.  See  Assignee,  1. 

2.  If  an  account  stated  be  pleaded  in  bar  to  a  bill 
in  equity,  such  plea  will  be  sustained,  except  so  far 
as  the  complainant  shall  show  It  to  be  erroneous. 

Chapprdelaine  v.  Dechenaum,       (306)     629 

3.  The  court  will  notice  only  those  errors  in  the 
report  of  auditors  which  appear  upon  the  face  of 
the  report,  or  those  expressly  set  down  in  the  ex- 
ceptions :  and  then  the  evidence  on  which  the  items 
were  allowed  must  appear  on  the  record. 

(308)     680 

ACTKNOWLBDGMENT— 1. 

A  deed  of  lands  In  Maryland,  signed,  sealed  and 
delivered  on  the  30th  of  May,  and  acknowledged 
on  the  14th  of  June,  is  to  be  considered  as  made  on 
the  30th  of  May ;  and  its  acknowledgment,  on  the 
14th  of  June,  will  not  cause  It  to  b&  such  a  deed  as 
is  contemplated  In  the  bankrupt  act,  which  came 
mto  operation  on  the  2d  of  June,  1800. 

Wood  V.  OtPings,  (239)     94 

Cnmch  1,  2,  8,  i. 


ACT  OP  GOD— 1. 

What  shall  be  said  to  be  the  act  of  Qod,  and 
what  ineyitable  casualty? 

Hodgson  v.  Dewier,  (846)     180 

ACTION— 1. 

1.  In  Virginia  it  Is  not  always  necessary  to  sue 
the  maker  of  a  promissory  note,  to  entitle  the 
holder  to  an  action  against  the  Indorser. 

Clarke  v.  Toimg,  (181)     74 

2.  If  a  promissory  note  of  a  third  person  be  in- 
dorsed by  the  purchaser  of  goods,  to  the  vendor, 
as  a  conditional  pavment  for  the  goods,  qwBre, 
whether  the  vendor  Is,  in  any  case,  obliged  to  sue 
the  maker  of  the  note  before  he  can  resort  to  the 
purchaser  of  the  goods  on  the  original  contract  of 
•ale.    Id.  (198)     78 

8.  A  suit  against  the  defendant  as  indorser  ct 

the  note,  and  a  suit  against  him  for  the  goods  sold, 

are  upon  distinct  and  different  causes  of  action; 

and  the  first  cannot  be  pleaded  in  bar  of  the  second. 

Id.  (198)     T8 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  an  action  for  the 
goods  sold.    Clarke  v.  Young,  (194)     79 

6.  In  Virginia,  an  action  will  not  He  by  the  hold- 
er against  a  remote  Indorser  of  a  promissory  note. 
Mandeville  v.  Riddle,  (290)     112 

6.  OwEre,  whether  the  holder  of  a  promissory 
note  in  Virginia  cannot  maintain  an  action  for 
money  had  and  received,  against  a  remote  indorser? 

Dmnlop  V.  Silver,    (Appendim)     (367)     139 

7.  Can  he  for  whose  benefit  a  promise  Is  made  to 
a  third  person,  maintain  an  action  against  the 
promisor?    Id.  (429)     164 

8.  Letters  of  administration  from  the  Orphans' 
Court  in  the  District  of  Columbia,  are  necessary 
to  enable  an  administrator  to  maintain  an  action 
In  the  courts  of  the  district 

Fenwiek  v.  Bears,  (259)     101 

ACTION— 2. 

1.  If  a  man  agrees  to  do  eertaln  work,  and  does 
it  jointly  with  another,  he  is  still  entitled  to  re- 
cover upon  the  agreement  in  his  own  name. 

Blakencp  v.  Evans,  (185)     248 

2.  The  act  of  Congress  of  80th  April,  1790,  limit- 
ing prosecutions  upon  penal  statutes,  extends  to 
actions  of  debt  for  the  penalty,  as  well  as  to  in- 
formations and  Indictmenta. 

Adams,  qui  tam,  v.  Woods,  (836)  297 
8.  A  creditor  upon  open  account,  who  has  as- 
signed his  claim  to  a  third  person  with  the  assent 
of  the  debtor,  Is  still  competent  to  maintain  an 
action  at  law  In  his  own  name  against  the  debtor 
for  the  use  of  the  assignee. 

Winchester  v.  Haokiey,  (842)     299 

ACTION— 8. 

1.  An  action  for  goods  sold  and  delivered  cannot 
be  maintained  by  him  who  received  a  note  as  con- 
ditional payment  therefor,  and  has  passed  away 
that  note.     Harris  v.  Johnston,  (311)     450 

2.  If  part  of  the  goods  were  the  sole  property  of 
D,  and  the  residue  the  sole  property  of  I,  and  If  I 

721 


n 


Gknesal  Index. 


liad  authority  from  D  to  sell  D*8  part,  I  may  main- 
tain an  action  for  the  whole  in  hU  own  name. 

Harris  v,  Johnston,  (311)     460 

8.  An  action  (or  money  had  and  received  will 
not  lie  for  the  United  States  against  the  assignees 
of  a  bankrupt*  for  the  price  of  a- ship  sold  by  them 
as  the  property  of  the  bankrupt  who  had  taken  a 
false  oath  to  oStaln  a  register ;  the  ship  not  haying 
been  seized  by  the  United  States  for  the  forfeiture 
before  the  sale  and  transfer. 

United  States  v,  Orundy  d  Thornburgh, 

(837)     459 

4.  Qucere.  whether  an  action  for  money  had  and 

recelTed  will  lie  to  establish  a  forfeiture  for  an  act 

committed  by  a  third  person?    Id,  {Ih.)     459 

ADMINISTRATOR— 1. 

An  administrator,  having  had  letters  of  adminis- 
tration in  Maryland,  before  the  separation  of  the 
District  of  Columbia  from  the  original  states,  can- 
not, after  that  separation,  maintain  an  action  in 
that  part  of  the  district  ceded  by  Maryland,  by 
yirtne  of  those  letters  of  administration,  but  must 
take  out  new  letters  within  the  district. 

Fenwick  v.  Sears,  (259)     101 

ADMIRALTY— 1. 

1.  Salvage  allowed  to  a  ship  of  war  of  the 
United  States  for  the  recapture  of  a  Hamburgh 
vessel  out  of  the  hands  of  the  French  (France  and 
Hamburgh  being  neutral  to  each  other),  on  the 
ground  that  she  was  in  danger  of  condemnation 
under  the  French  arret  of  18th  January,  1798. 

Talbot  V,  Seeman,  (1)     15 

2.  To  support  a  demand  for  salvage,  the  recap- 
ture must  be  lawful,  and  a  meritorious  service 
must  be  rendered,    /a.  (28)     24 

8.  Probable  cause  is  sufficient  to  render  the  re- 
capture lawful.     Id.  (31)     25 

4.  Where  the  amount  of  salvage  Is  not  regulated 
by  positive  law,  it  must  be  determined  by  princi- 
ples of  general  law.     Id.  (44)     29 

5.  Marine  ordinances  of  foreign  countries,  pro- 
mulgated by  the  executive  by  order  of  the  legiisla- 
ture  of  the  United  States,  mav  be  read  in  the 
courts  of  the  United  States,  without  further  au- 
thentication or  proof.  Qucere,  whether  they  may 
not  be  read  witnout  such  promulgation? 

Id.  (38)     27 

6.  Municipal  laws  of  f^elgn  countries  are  gen- 
erally to  be  proved  as  facts.    Id.  (lb.)     27 

7.  To  entitle  to  salvage,  in  cases  of  recapture,  it 
is  not  necessary  that  the  means  used  should  be 
with  that  sole  view.     Id.  (36,  41)     26-28 

8.  The  rule  that  salvage  Is  not  due  for  the  re- 
capture of  a  neutral,  is  founded  on  the  fact  that 
no  benefit  has  been  conferred.    Id.  (37)     27 

9.  To  entitle  to  salvage,  it  is  not  necessary  that 
the  destruction  of  the  thing  would  have  been  In- 
evitable but  for  the  means  used  to  save  it ;  but  the 
danger  must  be  real  and  imminent. 

Id.  (42,  48)     28 

10.  Salvage  does  not  imply  a  contract 

Id.  (Ih.)     28 

11.  France  and  the  United  States  were  in  a  state 
of  partial  war  In  the  year  1709.     Id.         (31)     25 

12.  The  Supreme  Court  of  the  United  States.  In 
ciises  of  appeal,  and  on  writs  of  error,  are  limited 
to  the  statement  of  facts  made  in  the  court  below. 

Id.  (38)     27 

18.  A  final  condemnation  in  an  Inferior  court  of 
admiralty,  where  a  right  of  appeal  exists,  and  hns 
been  claimed,  is  not  a  definitive  condemnation,  wi^h* 
in  the  meaning  of  the  4th  article  of  the  convention 
with  France,  signed  September  30th,  1800. 

United  States  v.  Peguy,  (103)     49 

ADMIRALTY— 2. 

1.  An  American  vessel  sold  in  a  Danish  island  to 
a  person  who  was  born  In  the  United  States,  but 
who  l)ad  bona  /)de  become  a  burgher  of  that  island, 
and  sailinfi;  from  thence  to  a  French  island  In  June, 
1800,  with  a  new  cargo  purchased  by  her  new 
owner,  and  under  the  Danish  flag,  was  not  liable 
to  seizure  under  the  non-intercourse  law  of  27th 
February,  1800. 

Murray   v.    Charming  Betsey,        (64)     208 

2.  If  there  was  no  reasonable  ground  of  sua- 
piclon  that  the  vessel  was  trading  contrary  to  law, 
the  commander  of  a  United  States  ship  of  war, 
who  seizes  and  sends  her  in,  is  liable  for  damages. 

Id.  (lb.)     208 

8.  The  report  of  assessors  appointed  by  the 
Court  of  Admiralty  to  assess  damages,  ought  to 
state  the  principles  on  which  it  Is  founded,  and  not 
a  gross  sum  without  explanation.  Id.  (lb.)  208 
4.  What  degree  of  arming  constitutes  an  armed 
vessel.    Id.  (lb.)     208 
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5.  The  act  of  9th  ef  Febmarr,  1790,  did  sol 
authorize  the  seizure  upon  the  high  seas  of  any 
vessel  sailing  from  a  French  port. 

Little  V.  Barren^o,  (170)     243 

6.  The  right  of  a  nation  to  seize  vessels  attempt- 
ing an  illicit  trade,  is  not  confined  to  their  harbors, 
or  to  the  range  of  their  batteries. 

Okurvh  V.  Hubbart,  (187)     249 

7.  One-third  of  the  gross  value  of  ship  and  cargo 
given  for  salvage. 

Mason  et  al.  v.  Ship  Blaireu,     (240)      26€ 

8.  One-third  of  the  salvage  decreed  to  the  own- 
ers of  the  saving  ship  and  cargo.    Id.     (lb.)     266 

9.  If  a  vessel  In  distress  is  abandoned  at  sea  bj 
the  master  and  all  the  crew,  except  one  man  wbo 
la  left  by  design  or  accident,  he  is  discharged  fron 
his  contract  as  mariner  of  that  vessel,  and  entitled 
to  salvage.    Id.  (268)     279 

10.  If  apprentices  are  salvors,  their  masters  are 
not  entitled  to  their  share  of  the  salvage,  hot  it 
shall  be  paid  to  the  apprentices  themselves. 

Id.   (240)     266 

11.  The  admiralty  courts  of  the  United  States 
have  jurisdiction  in  cases  of  salvage  where  all  the 
parties  are  aliens,  if  the  jurisdiction  be  not  objected 
to.     Id.  (264)      274 

12.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  of 
admiralty  and  maritime  jurisdiction. 

united  States  v.  Schooner  Sallj     (406)    320 

ADMIRALTY— 4. 

1.  The  owner  of  a  privateer,  capturing  neatr&l 
property.  Is  not  liable  to  a  decree  of  restitudoo, 
unless  the  property,  or  its  proceeds,  came  to  his 
hands.    Jenninas  v.  Carson,  (2)     531 

2.  The  district  courts  of  the  United  States  art 
eoarts  of  prize ;  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes.  (lb.)     551 

3.  In  all  proceedings  in  rem,  the  court  has  a 
right  to  order  the  thing  to  be  taken  into  the  cos* 
tody  of  the  law ;  and  it  is  presumed  to  be  in  tht 
custody  of  the  law  unless  the  contrary  appears. 

Jennings  v.  Carson,  (/o.)     531 

4.  The  thing  does  not  follow  the  appeal  into  tlie 
superior  court ;  but  remains  In  the  court  below ; 
which  has  a  right  to  order  It  to  be  sold,  if  perish- 
able,  notwithstanding  the  appeal.  (lb.)     531 

5.  If  the  captor  fails  to  libel  the  captured  vessel, 
the  owner  may  claim  her  in  a  court  of  admiralty. 

Id.  (23)     53d 

6.  The  practice  of  the  district  courts  of  the 
United  States  as  courts  of  admiralty,  is  not  regu- 
lated by  law.    Id.  (24)     KM 

7.  A  vessel  libeled  is  always  in  possession  of  tht 
law.  (/&.)     538 

8.  If  a  court  cannot,  consistently  with  the  law 
of  nations,  exercise  the  jurisdiction  it  has  as> 
sumed,  its  sentence  is  to  be  disregarded. 

Rose  V.  Himely,  (241)     608 

9.  Every  sentence  of  condemnation  by  a  com- 
petent court,  having  jurisdiction  over  the  subject 
matter  of  its  judgment,  is  conclusive  as  to  the 
title  claimed  under  it    Id.  (lb.)     60S 

10.  A  seizure  of  a  foreign  vessel  beyond  the  lim- 
its of  the  territorial  jurisdiction,  for  breach  of  a 
municipal  regulation,  is  not  warranted  by  the  law 
of  nations,  and  cannot  give  jurisdiction  to  the 
courts  of  the  offended  country ;  especially  if  the 
property  seized  be  never  carried  within  its  terri- 
torial jurisdiction.     Id.  (242)     608 

11.  Quwre,  whether  a  French  court  can,  consist- 
ently with  the  law  of  nations  and  the  treaty,  con- 
demn American  property,  never  carried  into  the 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States.    Id.  (243^     609 

12.  An  American  vessel  seized  by  the  French  for 
breach  of  a  municipal  law  of  France,  and  carried 
into  a  Spanish  port,  may,  while  lying  there,  be 
lawfully  condemned  by  a  French  tribunal  sitting  la 
a  B'rench  port.    Hudson  v.  Ouestier.       (293)     625 

13.  The  possession  of  the  sovereign  of  the  cap* 
tors  gives  jurisdiction  to  his  courts. 

Id.  (294)     625 

14.  The  possession  of  the  captors  In  a  neutral 
port,  is  the  possessslon  of  their  sovereign. 

Id.  (lb.)     62f 

15.  If  the  possession  be  lost  by  recapture,  or  es- 
cape, or  voluntary  discharge,  the  courts  of  th€ 
captor  lose  the  jurisdiction  which  they  had  ac- 
quired by  the  seizure. 

Hudson  V.  Quest ier,  (294)     623 

16.  No  foreign  court  can  question  the  correctness 
of  the  sentence,  unless  the  court  passing  the  sen- 
tence loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice. 

/*.  (76.  >     625 
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17.  See  Bottomry,  1,  2,  3.  Salvage,  1,  2.  S. 

18.  The  sentence  of  a  foreign  court  of  aamiralty 
condemning?  a  vessel  for  breach  of  blockade  Is  con- 
clusive evidence  of  that  fact,  in  an  action  upon 
tbe  policy  of  Insurance.  .     _  ^^^^^      __. 

CroudMon   v.    Leonard^  (484)     p70 

19.  All  seizures  under  laws  of  impost,  naviga- 
tion or  trade  of  the  United  States,  where  the  seiz- 
ures are  made  on  waters  navigable  from  the  s^ 
by  vessels  of  ten  or  more  tons  burden,  are  civil 
causes  of  admiralty  and  maritime  jurisdiction,  and 
are  to  be  tried  without  a  jury.  _  ^ 

United  States  v.  Schooners  Betay  and 
Charlotte,  (443)     673 

20.  Quwre,  whether  the  claimant's  answer  to  the 
libel  ought  not  always  to  be  upon  oath,  if  required ; 
and  whether  he  Is  not  bound  to  submit  to  answer 
Interrogatories  upon  oath,  viva  voce,  in  open  court  ? 

Id.  U  **• )     ^  •  »* 

21.  Qmere,  whether  on  the  trial  of  a  vessel  with- 
out a  jury,  according  to  the  course  of  the  admiral- 
ty, for  trading  to  St.  Domingo  contrary  to  law, 
evidence  may  not  be  heard  by  the  judge,  that  other 
-vessels  belonging  to  the  same  owner,  were  at  the 
same  prohibited  port,  at  the  same  time;  as  a  cir- 
cumstance tending  to  discredit  the  evidence  of  dis- 
tress set  up  as  an  excuse  for  going  to  such  pro- 
hibltedfwrt?    Id.  ^   ^      (444)     673 

22.  if  the  libel  aver  the  vessel  to  be  of  more 
than  ten  tons  burden,  and  to  have  arrived  at  a  cer- 
tain port  from  the  West  Indies,  and  that  she  was 
seized  In  such  port,  the  court  will  consider  It  as 
sufficiently  averred  that  such  a  seizure  was  made 
upon  waters  navigable  from  the  sea  ^J,J^^^^\^i 
ten  or  more  tons  burden.     Id.  ^^^^\\  5' 

23.  The  question  whether  a  seizure  for  violation 
of  a  law  of  the  United  States  Is  of  admiralty  or 

•common  law  jurisdiction,  Is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offense. 
United  States  v.  Schooners  Betay  and 
Charlotte,  _^    (452)     676 

24.  A  court  of  admiralty   acts  wholly  <»!  t^m. 

Queerer    Apvcndlw.         ^  ^^  ^^      (513)     705 

25.  Quare,  whether  the  jurisdiction  of  a  court 
of  admiralty  depends  upon  its  possession  of  the 
thing?    Id.  (513)     705 

26.  A  sentence  of  condemnation  Is  necessary  to 
devest  the  property.     lb,  (514)     706 

AGENT— 8. 

1.  See  Action,  2.  ^        ^         ^ 

2.  A  factor  may  be  justified  by  the  orders  of  an 
agent,  In  deviating  from  the  written  orders  of  the 
principal.     Manella  v.  Barry,  (^^^\.  t?t 

3.  An  agent  for  collecting  of  debts  merely  Is  not 
a  factor  within  the  13th  section  of  the  act  of  limi- 
tations of  Virginia.    Hopkirk  v.  Bell,  ^(454)     497 

4.  A  promise  by  a  merchant's  factor  that  he 
would  write  to  his  principal  to  get  insurance  done, 
does  not  bind  the  principal  to  insure.  ^ 

Randolph  v.  Ware,  (608)     612 

AGENT,  PUBLIC— 1. 
A  public  agent  of  government,  contracting  for 
the  use  of  government.   Is  not   personally   liable, 
although  the  contract  be  under  his  seal. 

Hodgson  v.  Dexter,  (846)     130 

AFFIDAVIT — 4. 
See  Commitment,  1,  2. 

AGREEMENT— 2. 

If  a  man  agrees  to  do  certain  work,  and  does  it 

jointly  with  another,  he  is  still  entitled  to  recover 

upon  the  agreement.  In  his  own  name.  ^^^^^     ^.^ 

Blakeney  v.  Evans,  (185)     248 

See  Insurance,  1. 

AGREEMENT — 3. 

1.  The  courts  of  the  United  States  will  not  en- 
force an  agreement  entered  into  in  fraud  of  a  law 
of  the  United  Spates.     Hannay  v.  Eve,  (242)  427 

2.  See  Agent,  4. 

AGREEMENT— 4. 

1.  If  A  agree,  under  seal,  to  do  certain  work  for 
B  and  does  part,  but  Is  prevented  by  B  from  finish- 
ing it  according  to  contract,  A  cannot  maintain 
a  quantum  meruit  against  B  for  the  work  actually 
performed,  but  must  sue  upon  the  sealed  Instru- 
ment.   Young  v.  Preston,  (239)     607 

2.  The  promise  to  pay  the  debt  of  another  must 
be  In  writing  and  cannot  be  explained  by  parol. 

Grant  v.  Naylor,  (285)     606 

Cranch  1,  2,  3,  4. 


ALIENS— 2. 

1.  An  American  citizen  residing  in  a  foreign 
country  may  acquire  the  commercial  privileges 
attached  to  his  domicile;  and  by  making  himself 
the  subject  of  a  foreign  power,  he  places  himself 
out  of  the  protection  of  the  United  States,  while 
within  the  territory  of  the  new  sovereign  to  whom 
he  has  sworn  alle  nance. 

Murray  v.  Charming  Betsy,  (64)     208 

2.  Whether  a  citizen  of  the  united  States  can 
devest  himself  of  that  character  otherwise  than  In 
such  manner  as  may  be  prescribed  by  law? 

Id.  (76.)     208 

3.  Whether  by  becoming  the  subject  of  a  foreign 
power  he  Is  rescued  from  punishment  for  a  crime 
against  his  allegiance  to  the  United  States? 

Murray  v.  Charming  Betsy,  (64)     208 

4.  Whether  a  person,  bom,  hi  the  colony  of  New 
Jersey  before  the  revolution,  and  who  resided  there 
until  1777,  when  he  joined  the  British  army,  and 
went  with  them  to  England,  where  he  has  resided 
ever  since,  claiming  always  to  be  a  loyal  subject  of 
Great  Britain,  can  now  take  and  hold  land  in  New 
Jersey  by  descent  from  a  citizen  of  the  United 
States?  Whether  he  became  a  subject  of  New  Jer- 
sey against  his  will?  Whether  he  has  expatriated 
l^imself  and  become  an  alien? 

M'llvaine   v.    Cowers   Lessee,        (280)     279 

5.  Whether  the  courts  of  the  United  States  have 
jurisdiction  where  all  the  parttea  are  aliens? 

Mason   et  al.   v.   Blair eau,  (264)     274 

Bailiir  V.   Tipping,  (406)     820 

ALIENS— 4. 

1.  When  both  parties  are  aliens,  the  courts  of 
the  United  States  have  not  jurisdiction. 

Montalct  v.  Murray,  (46)     545 

2.  A  person  born  In  tbe  colony  of  New  Jersey  be- 
fore the  year  1775,  and  residing  there  till  the  year 
1777,  but  who  then  joined  the  British  army,  and 
ever  since  adhered  to  the  British,  claiming  to  be  a 
British  subject,  and  demanding  and  receiving  com- 

Eensatlon  from  that  government  for  his  loyalty,  and 
is  sufferings  as  a  refugee.  Is  not  an  alien,  but  may 
take  lands  in  New  Jersey  by  descent. 

M'llvatne  v.   Oowe,  (209)     698 

3.  A  person  born  in  England  before  1775,  and 
who  always  resided  there,  and  never  was  in  the 
United  States,  is  an  alien,  and  could  not.  In  the 
year  1798,  take  lands  In  Maryland  by  descent  from 
a  dthten  of  the  United  States. 

Daw$on*$  Lessee  v.  Godfrey,       (821)     684 

ANSWER^- 4. 
Bee  Admiralty,  19. 

APPEAL— 1. 

See  Admiralty.  12,  18. 

Practice,  12,  13,  14,  15. 

Error.  1,  4,  6,  6,  7. 

Jurisdiction,  3,  4,  6. 

1.  No  api>eal  or  writ  of  error  from  the  courts  of 
the  territory  northwest  of  the  river  Ohio. 

Clarke  v.  Bazadone,  (212)     86 

2.  Upon  appeal,  in  chancery  cases,  a  statement 
of  facts  must  accompany  the  transcript  of  the 
record.  This  provision  was  revived  by  the  repeal 
of  the  Judiciary  act  of  February  13th,  1801. 

United  States  v,  Hooe,  (818)     121 

APPEAL— 2. 

If  an  appeal  Is  prayed  In  the  court  below  at  the 
same  term  In  which  tbe  decree  la  rendered,  a  cita- 
tion is  not  necessary. 

Reily  V,  Lamar  et  al,,  (849)     802 

APPEAL— 3. 

1.  The  act  of  Congress  allowing  appeals  with- 
out  a  statement  of  facts,  applies  t6  decrees  made 
before   the  d{>te  of   that  act. 

United  States  v.  Hooe,  (79)     872 

No  appeal  or  writ  of  error  lies  In  a  criminal 
case 

United  States  v.  More,  (159)     397 

8.  A  decree  for  a  sale  of  the  mortgaged  property 
on  a  bin  to  foreclose.  Is  a  final  decree,  from  which 
an  appeal  lies.     Ray  v.  Law,  (179)     404 

APPEAL— 4. 

1.  The  thing.  In  proceedings  in  rem,  does  not 
follow  the  cause  Into  the  appellate  court;  but  re- 
mains In  the  court  below,  which  has  a  right  to 
order  it  to  be  sold,  if  perishable,  notwithstanding 
the  appeal.     Jennings  v.  Carson,  (2)     531 
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2.  The  seBteneei  oC  the  old  conthieiital  court  of 
appeals  In  prite  causes  may  be  enforced  by  the  dis- 
trict courts  of  the  United  States. 

JeuiUngB  v,  Carson,  (2)     681 

3.  An  appeal  lies  from  the  District  Court  of  the 
United  States  for  the  territory  of  Orleans,  directly 
to  the  Supreme  Court  of  the  United  States. 

Mttrgan  v,  Oattender,  (870)     650 

4.  An  appeal,  or  writ  of  error,  lies  from  the 
judgment  of  the  Circuit  Court  of  the  District  of 
Columbia  to  the  Supreme  Court  of  the  United 
States  in  cases  Wheire  the  bank  of  Alexandria  is 
plaintiff,  and  the  judgment  below  is  in  its  favor, 
notwithstanding  the  clause  in  Its  charter  to  the 

contrary. 

tounff  V,  Bank  of  AlemandHa,     (884)     655 

APPEARANCE— 8. 

An  appearance  of  the  defendant  by  attorney 
cures  all  antecedent  irregularity  of  process. 

Knox  V.  Summers,  (406)     610 

APPEARANCE — 4. 

1.  The  appearance  of  the  defend&nt  in  error 
waives  all  objection  to  the  irregularity  of  the  re- 
turn of  the  writ  of  error.  ^^^^     ^^^ 

Wood  V,  TAde,  (180)     688 

2.  The  appearance  of  the  defendant,  to  a  foreign 
attachment  In  a  circuit  court  of  the  united  States 
waives  all  objection  to  the  non-service  of  process. 

Pollard  V.  Dwight,  (421)     666 

APPOINTMENT   TO    OFFICE. 
See  Mandamus,  6,  6,  7.  0,  11,  12,  IS,  14. 

APPRAISEMENT— 4. 

See  Evidence,  5. 

APPRENTICES— 2. 

If  apprentices  are  salvors  their  masters  are  not 
entitled  to  their  share  of  the  salvage,  but  it  shall 
be  paid  to  the  apprentices  themselves. 

Mason  et  al.  v.   Blaireau,  (240)     266 

ARREST — 4. 

The  word  "apprehended,"  In  the  8th  section  of 
the  act  of  Congress  for  the  punishment  of  certain 
crimes,  comprehends  a  military  arrest  or  seizure, 
as  well  as  a  legal  arrest. 

B»  parte  BolUnan  and  Bwarihwout, 

(77)     666 
ASSETS— 2. 

1.  The  lands  of  a  deceased  debtor  in  (Georgia 
are  assets  in  the  hands  of  the  executor,  and  in  a 
suit  in  equity  following  the  assets,  it  is  not  neces- 
sary to  make  the  heir-at-law  a  party. 

Telfair  v.  Btead,  (407)     820 

2.  A  creditor  may  in  equity  follow  the  assets  in- 
to the  hands  of  devisees,  legatees,  and  distributees. 

Id.  (/b.)     820 

8.  It  is  no  error  that  the  decree  does  not  appor- 
tion the  amount  among  those  defendants  who  nave 
assets,  unless  it  appears  that  the  whole  assets  in 
the  hands  of  all  the  defendants  are  more  than  suf- 
ficient to  pay  the  debt    Telfair  v.  Stead,  (414)  822 

ASSIGNEES— 4. 

An  assignee  of  an  assignee  of  a  co-partner  in  a 
loint  purchase  and  sale  of  lands  may  sustain  a  bill 
In  equity  against  the  other  co-partners  and  the 
agent  of  the  concern,  to  compel  a  discovery  of  the 
quantity  purchased  and  sold,  and  for  an  account 
and  distribution  of  the  proceeds. 

Pendleton  v.  Wamhursie,  (78)     664 

ASSIGNMENT— 1. 
See  Chose  In  Action. 

ASSIGNMENT— 2. 

A  creditor  upon  open  account  who  has  assigned 
his  claim  to  a  third  person  with  the  assent  of  the 
debtor,  is  still  competent  to  maintain  an  action  at 
law  in  his  own  name  against  the  debtor,  for  the 
use  of  the  assignee ;  but  the  debtor  is  allowed  to 
offset  his  claims  against  the  assignee. 

Winchester  v.  Eackley,  (842)     299 

ASSUMPSIT— 1. 

See  Bills  of  Exchange  and  Promissory  Notes,  1,  2, 
8.  4,  12,  13,  15,  16,  17.  18,  19,  22.  28. 

1.  Assumpsit  for  money  had  and  received  will 
not  lie  by  the  holder  against  a  remote  indorser  of  a 
promissory  note,  in  Virginia. 

Mandeville  v.  HOidle,  (290)     112 

2.  Quwref 

Dunlap  V.  Bilvar,  (Appendix.)     (867)     189 
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8.  Assumpsit  win  aet  lie  upon  a  policy  eC  Im» 
ance,  under  the  corporate  seal,  ualeaa  a  asiw  tm- 
slderatlon  be  averreo. 

Insurance  Oo,  of  Alewamdria  «.  Tommg, 

(832)     128 
4.  Qumre,  whether  an  aggregate  coiporatkMi  csa 
make  an  express  assumpsit,  unless  specially  aath- 
orlzed  by  statute.    Jd,  (/».}     12i 

6.  After  verdict  every  assumpsit  laid  to.  tae  dec- 
laration Is  to  be  taken  as  an  express  assompsit 
Id,  (841)     129 

6.  Quwre,  whether  he  for  whose  benefit  a 
Ise  Is  made,  may  maintain  an  action  aaaln^  the 
promlssor?    Appendix,  ('^29)     164 

7.  Is  privity  necessary  to  support  indmiatm 
assumpsQ  for  money  had  and  received? 

Appendix,  (439)     168 

8.  A  judgment  In  assumpsit  upon  a  policy  under 
seal,  is  a  bar  to  a  subsequent  action  of  coTCsaat 
on  the  same  policy. 

Jnsuranea  Oo.  of  Alexandria  v.  Younfft 

(840)     128 

ASSUMPSIT— 8. 

1.  See  Action,  1.  2,  8,  4. 

2.  Assumpsit  will  lie  upon  a  letter  of  credit,  by 
him  who  trusts  a  third  iterson  upon  the  faith  of 
that  letter.    Lawrason  v.  Mason,  (49^     609 

ASSUMPSIT— 4. 

Assiunpslt,  quantum  meruit,  will  not  Me  tor  work 
and  labor  done  in  part  fulfillment  of  a  sealed  con- 
tract, although  the  defendant  had  prevented  thi 
plaintiff  from  finishing  the  w<»k  according  to  the 
contraet  Young  v.  Preston,  (289)     607 

ATTACHMENT— 1. 
See  Absent  Debtor. 

ATTGRNBTS— 1. 

Requisites  to  their  admission  ts  practice. 

Rules  of  Court,  (xvt)     11 

Oath  to  be  taken.    Yd.  (/b.)     11 

Shall  not  practice  as  counselors.    Jd.     (/b.)    11 
Counselors  may  be  admitted  to  practice  as  attor- 
neys.   Id.  (xvU)     U 

ATTORNEYS— 8. 

1.  Notice  of  the  time  and  place  of  taking  a  depo> 
sition,  given  to  an  attorney  at  law,  is  not  sofllclent 
under  the  law  of  Virginia. 

BuddUmm  v.  Kirks  (293)     444 

2.  An  attorney  at  law  nmy  agree  to  receive  or 
waive  notice,  and  cannot  afterwards  allese  the 
want  of  it    /tf.  (Ibj    444 

AUDITOR^— 4. 
See  Account,  8. 

AUTHORITY— 4. 

It  is  Incumbent  on  a  purchaser  under  a  sale  for 
taxes  to  prove  the  authority  of  the  collector  to 
sell,    atoad  «.  Course,  (408)     669 

AVERMENT— 4. 
See  Admiralty,  22. 

AWARD— 4. 

The  award  of  arbitrators  appointed  under  a  mu- 
tual mistake  of  both  parties,  in  supposing  them- 
selves bound  by  law  to  submit  the  matter  to  arbi- 
tration is  not  obligatory. 

Peisoh  V.  Ware,  (408)     948 


BANK  OF  ALEXANDRIA- 

1    See  ADDeal  4 
2!  The  actof  Virginia  incorporating  the  bank  ol 
Alexandria  is  a  public  act 

Young  v.  Bank  of  Alexandria,     (884)     665 

BANK  OF  THE  UNITED  STATES.— 4. 

The  act  of  Congress  of  27th  June,  1798,  to  pun 
Ish  frauds  committed  on  the  bank  of  the  United 
States  is  in  Itself  repugnant,  and  will  not  support 
an  indictment  for  knowingly  uttering  as  true,  a 
false,  forged  and  counterfeited  paper  purporting  to 
be  a  bank  bill  of  the  United  States,  signed  by  ths 
president  and  cashier. 

Umttod  States  v.  Oxmtrfl^        (167)  684 

BANKRUPT— 1. 

8S9  Acknowledgment 

Cranch  1,  2,  3,  4. 
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BANKRUPT— 2. 

In  an  caMS  of  insolTencj  or  bankruptcy  of  their 
ddytor,  the  United  States  are  entitled  to  priority  of 
payment  out  of  his  effects. 

United  States  v.  Fiaher  et  dL,     (858)     304 
See  InsolventB. 

BANKJiUPT— 3. 

1.  ^nie  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brooght,  or  bank- 
ruptcy, &c  United  States  v.  Hooe,  (78)     870 

2.  If  the  defendant  plead  the  bankruptcy  of  the 
indorser  in  bar,  the  plaintiff  may  reply  Chat  the 
note  was  given  to  the  Indorser  In  trust  for  the 
plaintiff.     Wilson  v.  Oodman,  (198)     408 

8.  See  Legacy. 

BILLS     OF     BXCHANQB     AND     PROMISSORY 

NOTES — 1. 

1.  In  Virginia  it  is  not  necessary,  in  all  cases,  to 
sue  the  maker  of  a  promissory  note,  to  entitle  the 
holder  to  an  action  against  the  indorser. 

Clark  V.  Young,  (181)   .74 

2.  If  a  promissory  note  of  a  third  person  be  in- 
dorsed by  the  purchaser  of  goods  to  the  vendor,  as 
a  conditional  payment  for  the  goods,  guwre,  wheth- 
er the  vendor  is,  in  any  case,  obliged  to  sue  the 
maker  of  the  note  before  he  can  resort  to  the  pur- 
chaser of  the  goods  on  the  original  contract  of  sale. 

Id.  in.)     74 

8.  A  suit  against  the  defendant  as  Indorser  of 
the-  note,  and  a  suit  asrainst  the  defendant  for  the 
goods  sold,  are  upon  distinct  and  different  causes 
of  action ;  and  the  first  cannot  be  pleaded  in  bar 
of  the  second.    Id,  (75.)     74 

4.  It  is  not  necessary  for  the  plaintiff  to  offer  to 
return  the  note,  to  entitle  him  to  bring  suit  for  the 
goods  sold.    Id,  (lb.)     74 

5.  A  declaration  in  debt,  upon  a  foreign  pro- 
tested bill  of  exchange,  for  the  principal,  interest, 
damages  and  coats  of  protest,  under  the  act  of  asr 
sembly  of  Virginia,  must  aver  the  amount  of  those 
costs  of  protest.     Wilson  v.  Lenox,         (195)     79 

6.  Quwre,  whether  the  indorser  Is  discharged,  if, 
after  the  notice  to  such  Indorser  of  non-payment 
by  the  drawee,  the  holder  charge  the  bill  in  account 
current  against  the  drawer,  and  upon  the  whole  of 
that  account,  the  balance  due  is  less  than  the 
amount  of  the  bUi.     Id.  (/&.)     70 

7.  Whether  the  indorser,  after  due  notice,  is  dis- 
charged by  the  holder's  receipt  of  part  of  the 
money  from  the  drawer?    Id.  (75.)     79 

8.  whether  It  is  necessary  to  aver  a  protest  for 
non-acceptance,  in  an  action  on  protest  for  non- 
payment.    Id,  (7^.)     79 

0.  Whether  the  drawer  is  a  competent  witness 
for  the  indorser.  In  an  action  against  the  latter. 
Id,  (7d.)     79 

10.  Whether  protest  for  non-payment  of  a  for- 
eign bill  of  exchange  must  be  made  on  the  last  day 
of  grace.    Fentoick  v.  Sears.  (260)     101 

11.  Whether  the  reasonableness  of  notice  be  mat- 
ter of  fact,  or  matter  of  law.    Id.  (Ih.)     101 

12.  Whether,  on  the  count  for  money  had  and  re- 
ceived, notice  of  non-acceptance,  ana  of  non-pay- 
ment, be  necessary  to  charge  an  indorser  who 
knew,  at  the  time  of  Indorsing,  that  the  drawer  had 
no  right  to  draw.    Id,  (7b.)     101 

18.  In  Virginia,  an  Indorsee  of  a  promissory 
note  cannot  maintain  an  action  against  a  remote 
indorser  for  want  of  privity. 

MandevUle  v.  Riddle^  (290)     112 

14.  In  Maryland,  debt  will  not  lla  on  a  promls- 
y  note.     lAndo  v.  Gardner,  (848)     130 

[5.  Whether  an  action  for  money  had  and  re- 
ceived will  lie  by  the  holder  against  a  remote  in- 
dorser of  a  promissory  note  in  Virginia? 

Dtinlop  V.  Silver.  (Appendix.)       (367)     139 

16.  What  was  the  law  in  England  respecting 
promissory  notes,  before  the  statute  of  Anne? 

Appendix,  (368)     189 

17.  At  what  time  were  inland  bills  of  exchange 
eonsldered  as  governed  by  the  custom  of  mer- 
chants?   Appendix,  (380)     144 

18.  When  were  inland  bills,  and  promissory 
notes  first  introduced  Into  England?  Id.  (lb.)  144 

)9.  Did  the  statute  ot  Anne  introduce  a  new  law 
respecting  promissory  notes,  or  did  It  only  affirm 
the  old?     Id.  (883)     145 

20.  Goldsmith's  notes.     Id,  (884)     146 

21.  Form  of  declarations  upon  promissory  notes 
before  the  statute  of  Anne.    Id.  (405)     154 

22.  Is  the  contract  of  the  indorser  of  a  promis- 
sory note  an  express  or  an  Implied  contract? 

14.  (422)     161 

G^aneh  1,  2,  Z,  4. 
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23.  Are  actions  upon  promissory  notes  In  Penn- 
sylvania founded  on  the  custom  of  merchants,  or 
on  the  statute  of  Anne?    Id.  (459)     176 

24.  Will  an  action  of  debt  lie  upon  a  promissory 
note?    Id.  (464)     178 

BILL  OF  EXCHANGE— 4. 

If  the  drawer  of  a  bill  of  exchange,  at  the  time 
of  drawing,  has  a  right  to  expect  that  his  bill  will 
be  honored,  he  is  entitled  to  strict  notice,  although 
he  had  no  funds  in  the  hands  of  the  drawee. 

French  v.  Bank  of  Columbia,       (141)     676 

BILL  OF  EXCEPTIONS— 1. 

The  Court  Is  not  bound  to  give  an  opinion  on  an 
abstract  point  of  law,  unless  it  be  so  stated  as  to 
show  its  connection  with  the  cause. 

Hamilton  v.  Russell,  (809)     118 

BILL  OF  SALE— 1. 

1.  An  absolute  bill  of  sale  of  goods  Is  fraudulent 
as  to  creditors,  unless  possession  accompanies  and 
follows  the  deed. 

Hamilton  v.  Russell^  (309)         118 

2.  The  want  of  possession  is  not  merely  evidence 
of  fraud,  but  is  a  circumstance  per  se,  which 
makes  the  transaction  fraudulent  in  point  of  law. 

Id,  ilb.)     118 

BLOCKADE — 4. 

1.  Persisting  in  an  intention  to  enter  a  blocked 
ed  port  after  warning,  is  not  attempting  to  enter. 

Fitzsimmons  v  .Newport  In.  Co.,  (185)  591 

2.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
clusive evidence  of  that  fact,  in  an  action  upon  the 
policy  of  Insurance. 

Oroudson  v,  Leonard,  (434)     670 

BOND— 2. 

To  induce  a  presumption  of  payment  from  the 
age  of  a  bond,  20  years  must  have  elapsed,  exclu- 
sive of  the  period  of  the  plaintiff's  disability. 

DutUop  d  Co.  V.  BaU,  (180)     246 

BOND— 3. 

1.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  produced  on  oyer,  is  master  of  sub- 
stance, and  fatal  upon  the  plaintiff*s  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Cooke  V.  Oraham,  (229)     420 

2.  The  court  may  depart  from  the  letter  of  the 
condition  of  a  bond  to  carry  Into  effect  the  inten- 
tion of  the  parties.    Id.  (lb.)     420 

3.  See  Collector,  2. 

4.  A  discharge  from  the  prison  rules  under  the 
insolvent  act  of  Virginia,  although  obtahied  by 
fraud,  is  a  discharge  in  due  course  of  law ;  and 
upon  such  discharge  no  action  can  be  maintained 
upon  the  prison  bounds  bond. 

Simms  V,  Slaoum,  (300)     446 

BOND— 4. 

1.  See  Deed,  1. 

2.  A  bond  may  be  delivered  by  a  surety  to  the 
principal  obligor  as  an  escrow. 

Pawling  v.  United  States,  (219)     601 

3.  See  Escrow,   2. 

4.  In  a  suit  upon  a  bond  to  perform  certain  arti- 
cles of  agreement.  Interest  may  be  recovered  in  a 
case  not  provided  for  by  the  agreement. 

United  States  v.  Ourney,  (333)     638 

5.  To  an  action  upon  a  bond  conditioned  to  pay 
money  on  the  1st  of  March,  it  is  not  a  good  plea 
to  say  that  the  defendant  paid  it  on  the  13th  of 
May,  without  averring  it  to  be  the  whole  sum  then 
due.    Id,  (7b.)     638 

BOND,  FORTHCOMINCk— 1. 
In  Virginia,  a  forthcoming  bond  is  an  appendage 
to  the  original  suit,  and  is  a  component  part  of  the 
proceedingi.     Stuart  v.  Laird,  ^09)     118 

BOND,  FORTHCOMINCk— 2. 

In  Virginia  a  forthcoming  bond  which  mlsredtea 
the  costs  upon  the  execution,  is  not  thereby  viti- 
ated. If  the  aggregate  of  debts  and  costs  be  truly 
stated;  but  wiO  support  a  Judgment  on  B»>fttk>n 

WiUiamt  ei  oL  V.  Lyles,  (0)  101 

BOTTOMRY— 4. 

1.  The  claim  of  bottomry  is  to  be  preferred  to  all 
others,  except  seamen's  wages,  for  the  voyage  on 
which  the  bottomry  is  fdnnded;  but  It  can  extend 
no  further. 

Blaine  «.  BMp  Charles  Oarimr,      (882)  688 
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2.  If  the  obligee  of  a  bottomry  bond  snfTer  the 
ship  to  make  seyeral  yoyages,  without  asserting 
his  Hen,  and  ezecatlons  are  levied  upon  the  ship  by 
other  creditors,  the  obligee  loses  bis  lien  upon  the 
ship.     Blaino  v.  Ship  Charles  Carter,     (828)     636 

3.  Qitcere,  whether  a  bottomry  bond  executed  by 
the  owner  at  home,  creates  a  Hen  on  the  ship 
which  can  be  enforced  in  a  court  of  admiralty? 

Id.  (832)     638 

BRITISH  CREDITORS— 2. 

1.  Legal  impediments  to  the  recovery  of  British 
debts  existed  in  Virginia  until  the  year  1793. 

Dunlop  d  Co.  V.  Ball,  (180)     246 

2.  The  act  of  limitations  of  North  Carolina  was 
suspended  as  to  British  creditors  during  the  war. 

Ogden  v.  Blackledge,  (272)     276 

BRITISH  CRBDITORS— 4. 

1.  See  Limitations.     Confiscation,  1,  2. 

2.  If  a  contlscating  act.  independent  of  the  Brit- 
ish treaty,  would  be  construed  to  destroy  the  claim 
of  a  British  mortgagee,  the  treaty  reinstates  the 
Hen  in  its  full  force,  and  a  subsequent  sale  could 
only  pass  it  wm  onere. 

Higginson  v.  Mein,  (415)     664 

BRITISH  SUBJECTS— 8. 

1.  Qwere,  whether  a  British  subject,  born  in 
England  in  the  year  1750,  and  who  always  resided 
In  England,  could,  in  the  year  1786,  take  and  hold 
lands  in  Virginia  by  descent  or  devise? 

Lambert  v.  Paine,  (97)     877 

2.  The  treaty  of  peace  between  Great  Britain 
and  the  United  States  prevents  the  operation  of 
the  act  of  limitations  of  Virginia  upon  British 
debts  contracted  before  that  treaty. 

Eopkirk  V.  Bell,  (454)     497 

BRITISH  SUBJECTS— 4. 
See  Aliens,  2,  8. 

BRITISH  TREATY— 2. 
See  Aliens,  4. 

BRITISH  TREATY— 4. 
See  Llmltatlona,  1.    Aliens,  2,  8.    Confiscation,  1,  2. 


CAPTURE— 8. 

The  commander  of  a  United  States  ship  of  war, 
If  he  seizes  a  vessel  on  the  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  in  value 
with  damages  and  costs,  even  although  the  vessel 
is  taken  out  of  his  possession  by  superior  force; 
and  the  owner  is  not  bound  to  resort  to  the  recap- 
tor,  but  may  abandon  and  hold  the  original  captor 
liable  for  the  whole  loss. 

Maley  v.  Shattuck,  (458)     498 

CAPTURE — 4. 

See  Admiralty,  1,  2,  3,  4,  6,  10,  12,  13.  Aban- 
donment. 

CAVEAT— 1. 

Bee  Kentucky,  2. 

CAVEAT— 3. 

A  general  dismissal  of  the  plaintlfTs  caveat,  in 
Kentucky,  does  not  purport  to  oe  a  Judgment  upon 
the  merits.     Wilson  v.  Speed,  (283)  441 

CERTIORARI— 3. 

A  certiorari  will  be  awarded  upon  a  suggestion 
that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record. 

Field  17.  Milton,  (514)     616 

CHANCERY— 1. 
See  Absent  Debtor.    Equity. 

CHANCERY— 3. 

1.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose,  is  a  final  decree,  ana  may  be 
appealed  from.     Ray  v.  Law,  (179)     404 

2.  A  plea  In  bar  to  a  bill  in  chancery,  denying 
only  part  of  the  material  facts  stated  in  the  bill,  is 
not  good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea. 

MUUgan  v.  MiUedge^  (220)     417 
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.^  ^/w^®.,?^'^"*  °'  proper  parties  Is.  not  a  good  pl«a. 
If  the  bill  suggests  that  such  parties  are  out  oi 
the  Jurisdiction  of  the  court    Id.  (/&.)     41T 

4.  The  want  of  proper  parties  is  not  a  sufficient 
ground  for  dismissing  the  bill.     Id.         (/b.)     417 

5.  If  the  executor  has  no  assets  you  may  proceed 
in  equity  agahist  the  devisees  or  legatees. 

^^  (228)     419 

CHOSE  IN  ACTION— 1. 

h  J^^**  'l  ****  meaning,  extent,  and  effect  of  tlM 
rule  that  a  chose  In  action  is  not  assignable? 

Appendiw,  (423)      161 

«  ^'  *i  ^'?  \  ^^^^  *?  action  be  made  assignable,  or 
negotiable  in  Its  original  creation,  by  the  contract 
and  Intention  of  the  parties.  Independent  of  the 
custom  of  merchants,  and  of  statute  law? 

'<*•  (428)      164 

CITATION— 1. 

A  citation  must  accompany  the  writ  of  error. 

A  writ  of  error  not  accompanied  by  a  citation, 
must  be  quashed,  unless  the  defendant  In  error 
should  appear.    Lloyd  v.  Alexander,        (365)      137 

CITATION— 2. 

1.  If  an  appeal  Is  prayed  in  the  court  below  at 
the  same  term  In  which  the  decree  is  rendered,  a 
citation  Is  not  necessary. 

o    ^^*^}y,y*  ^mar  et  al.,  (349)     302 

.x*^  .V,*^"*^?.  ™"8'  accompany  the  writ  of  error, 
or  it  will  be  dismissed. 

BaiUlt    V.  Tipping,  (406)     820 

CITATION— 5. 
See  Certioran, 

CITIZEN— 1. 

To  givt  jurisdiction  to  the  courts  of  the  United 
States,  the  pleadings  must  expressly  state  the  par- 
ties to  be  citizens  of  different  states,  or  that  one  of 
them  Is  an  alien.  It  is  not  sufficient  to  say  that 
they  reside  In  different  states. 

Ahensromhie  v,  Dupuis,  (343)      129 

CITIZENS— 2. 

See  Jurisdiction,  1.  Aliens.  1,  2,  8,  4.  ExpatrU< 
tlon.    Columbia,  1.  2,  8.  4.    Courts.  1. 

CLERK— 1. 

The  clerk  of  this  court  must  reside  and  keep  hla 
office  at  the  seat  of  government  He  cannot  prae^ 
tlce  as  attorney  or  counsel  in  this  court. 

Rules  of  Court,  (xvl)     11 

How  to  make  return  of  a  writ  of  error. 

Not  to  suffer  any  record  to  go  tmt  of  his  office. 
Id.  (xviU)     11 

COLI.ECTOR— 3. 

1.  See  Mortgage,  1.     Petersburgh. 

2.  To  support  a  Judgment  on  a  collector's  bond 
at  the  return  term,  it  must  appear  by  the  record 
that  the  writ  was  executed  14  days  before  the  re- 
turn day.     Dohynes  v.  United  States,     (241)     427 

COLLECTOR— 4. 

1.  A  collector  selling  land  for  taxes  must  act  In 
conformity  with  the  law  from  which  his  power  Is 
derived,  and  the  purchaser  Is  bound  to  inquire 
whether  he  has  so  acted.  It  is  incumbent  on  the 
vendee  to  prove  the  authority  to  sell. 

Stead  V.  Course,  (403)     660 

2.  Bv  the  tax  laws  of  Georgia  for  the  years  1790 
and  171)1,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and  then 
to  sell  only  so  much  as  was  necessaray  to  pay  the 
taxes  in  arrear.  Under  those  laws  the  sale  of  a 
whole  tract,  when  a  small  part  would  have  been 
sufficient  to  pay  the  taxes,  was  void.  Id.  {IbA  660 

3.  A  collector  of  the  revenue  of  the  United 
States,  after  his  removal  from  office,  has  no  au- 
thority to  collect  duties  outstanding  at  the  time 
of  his  removal ;  but  this  power  and  duty  devolves 
upon  his  successor. 

Sthreshley  v.  United  States,        (169)     684 

COLUMBIA  DISTRICT— 1. 

1.  A  Justice  of  peace  In  the  District  of  0>lumbla 
Is  not  removable  at  the  wlU  of  the  President. 

Uorbwrff  «.  iCodtoof»«  (160)     6<i 

Cranch  1,  2,  Z.    4. 
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2.  The  acts  of  Congress  of  27th  February,  and 
8d  March,  IKOl.  concerning  the  pistrlct  of  Colum- 
bia, have  not  changed  the  laws  of  Maryland  and 
Virginia,  adopted  by  Congress  as  the  laws  of  that 
district,  any  further  than  the  change  of  Jurisdic- 
tion rendered  a  change  of  those  laws  necessary. 

L/nited  Btatet  v.  Simnis,  (262)     98 

3.  Fines,  forfeitures  and  penalties,  arising  from 
a  breach  of  those  laws,  are  to  be  sued  for,  and  re- 
covered. In  the  same  manner  as  before  the  change 
of  Jurisdiction,  mutatin  mutandis.    Id.       {lb,)     98 

See  Administrator. 

COLUMBIA— 2. 

1.  The  inhabitants  of  the  District  of  Columbia, 
by  its  separation  from  the  states  of  Virginia  and 
Maryland,  ceased  to  be  citizens  of  those  states  re- 
spectively.    Reily  v.  Lamar  et  al.,         (344)     800 

2.  By  the  insolvent  law  of  Maryland  of  3d  of 
January,  1800,  the  Chancellor  of  Maryland  could 
not  discharge  a  citizen  of  Maryland  who  resided  in 
the  District  of  Columbia  at  the  time  of  its  separa- 
tion from  Maryland,  unless  the  Insolvent  had  com- 

?ilied  with  all  the  requisites  of  the  law,  so  as  to  en- 
Itle  himself  to  a  discharge  before  that  separation. 
Id.  i^o.)     300 

3.  A  citizen  of  the  District  of  Columbia  cannot 
maintain  an  action  against  a  citizen  of  Virginia  in, 
the  circuit  court  of  the  United  States  for  thp  dis- 
trict of  Virginia:  but  a  citizen  of  the  district  of 
Virginia  may  mamuin  an  action  against  a  citizen 
of  the  District  of  Columbia,  in  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia. 

Hcphum  et  al.  v.  Ellzey,  (445)     332 

4.  A  citizen  of  the  District  of  Columbia  is  not  a 
citizen  of  a  state,  within  the  meaning  of  the  consti- 
tution of  the  United  States.    Id.  (/b.)     332 

COLUMBIA— 4. 

1.  The  right  of  Virginia  to  legislate  for  that  i>art 

of  the  District  of  Columbia  which  was  ceded  by  her 

to  the  United  States  continued  until  the  27th  of 

February.  ISOl.  .         ,  .  .       .«o^v     okk 

Young  v.  Bank  of  Alewandria,      (884)     656 

See  Appeal,  4. 

COMMISSION— 4. 

1.  The  certificate  of  commissioners  named  tea 
dedimus,  that  they  took,  in  due  form  of  law,  the 
oath  annexed  to  the  commission,  Is  sufflcient  evi- 
dence of  that  fact.  /oo^\      AAQ 

Grant  v.  Naylor,  .        (224)     60S 

2.  It  Is  not  necessary  to  give  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executing  the 

commission.  ^  ,nnA\     tu\n 

Grant  v.  Naylor,  ,      ^  (224)     608 

8.  If  the  return  of  the  commission  be  Inclosed  m 
an  envelope  which  is  sealed,  no  other  sealing  by 
the  commissioners  is  necessary,    /b.    ^  (226)     003 

4.  If,  after  a  commission  has  issued,  the  parties 
have  leave  to  amend,  and  a  new  Issue  be  made  up, 
similar  In  substance  to  the  former  Issue,  uie  deposi- 
tions taken  under  such  commission  may  be  used  at 
the  trial  of  the  new  issue.    lb.  (232)     605 

COMMITMENT— 4. 

1.  A  person  may  be  committed  for  a  crime  by 
one  magistrate  upon  an  affidavit  made  before  an- 

Ea  parte  Bollman  and  Swartwout,  (76)  555 

2.  Quare,  whether  upon  a  motion  to  commit  a 
person  for  treason,  an  affidavit  stating  the  sub- 
stance of  a  letter  in  possession  of  the  deponent  be 
admissible  evidence?    Id.  Gb.)     656 

COMMON  LAW — 4. 
r.  Courts  which  originate  in  the  common  law 
possess  a  Jurisdiction  which  must  be  regulated  by 
their  common  Kw,  until  some  statute  change  their 
estebllshed  principles;  but  courts  which  are  creat- 
ed by  written  law,  cannot  transcend  that  Jurisdic- 
tion.  Ew  parte  Bollman  and  Sttariicout,  (93)     660 

2.  For  the  meaning  of  the  term  habeas  corpus 
resort  may  be  had  to  the  common  law ;  but  the 
power  to  aVard  the  writ  by  any  of  the  courts  of  the 
United  States  must  be  given  by  written  law. 

Id.  (03,  94)     661 

3.  Quwre,  whether,  upon  an  Indictment  for  trea- 
son, proof  of  procurement  can,  in  this  country,  by 
force  of  the  common  law,  be  admitted  in  evidence 
to  esUbllsh  a  charge  of  personal  presence. 

United  BtateM  v.  Burrs  Appendix,  (502)  700 

COMMISSION— 1. 
dee  Mandamns,  6,  6,  0,  10,  11,  12,  18,  14,  16. 
Cranch  1,  2,  3,  4. 


CONFISCATION— 4. 

1.  The  act  of  Georgia  confiscating  the  estate  of 
the  mortgageor  Is  ik>  bar  to  the  claim  of  the  mort- 
gagee,  a  British  merchant,  whose  debt  was  only  se- 
questered  during  the  war.  The  estate  of  the  mort- 
gageor only  was  confiscated,  not  that  of  the  mort- 
gagee. 

Higffinson  v.  Mein,  (416)     664 

2.  If  a  confiscating  act.  Independent  of  the 
treaty,  would  be  construed  to  destroy  the  claim  of 
a  British  mortgagee,  the  treaty  reinstates  the  Hen 
in  its  full  force;  and  a  subsequent  sale  could  only 
pass  It  with  its  burden. 

HiffgiMon  V.  Main,  (419)     665 

CONNECTICTJT— 4. 
1.  See  Foreign  Attachment,  2.    Covenant,  2. 

CONGRESS— 1. 

1.  Congress  have  not  the  power  to  give  original 
Jurisdiction  to  the  Supreme  Court  of  the  United 
States,  in  other  cases  than  those  described  In  the 
constitution. 

Marbury  v,  Madison,  (176)         78 

2.  An  act  of  Congress  repugnant  to  the  constitu- 
tion, carmot  become  a  law.    Id.  (lb.)     78 

3.  A  cause  mav,  by  act  of  Congress,  be  trans- 
ferred from  one  Inferior  tribunal  to  another. 

Stuart  V.  Laird,  (299)     116 

4.  Congress  may  constitutionally  Impose  upon 
the  Judges  of  the  Supreme  Court  of  the  United 
States,  the  burden  of  nolding  circuit  courts. 

Id.  (lb.)     116 

CONSTITUTION— 1. 

1.  The  Supreme  Court  of  the  United  States  has 
not  the  power  to  issue  a  mandamus  to  a  Secretary 
of  State  of  the  United  States,  it  being  an  exercise 
of  original  Jurisdiction,  not  warranted  by  the  con- 
stitution, notwithstanding  the  kct  of  Congress. 

Marbury  v.  Madison,  (137)     60 

2.  An  act  of  Congress  repugnant  to  the  constitu- 
tion cannot  become  a  law.    Id.  (176)     78 

3.  The  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution.    Id.         (178)     73 

4.  A  contemporary  exposition  of  the  constitu- 
tion, practiced  and  acquiesced  under,  for  a  period 
of  years,  fixes  its  construction. 

Btuart  V.  Laird,  (299)     115 

5.  Congress  may  constitutionally  impose  upon 
the  JudMs  of  the  Supreme  Court  of  the  United 
States  the  burden  of  nolding  circuit  courts. 

Id.  (lb.)     116 

CONSTITUTION— 2. 

A  citizen  of  the  District  of  Columbia  Is  not  a 
citizen  of  a  state,  within  the  meaning  of  the  con- 
stltuUon  of  the  United  States. 

Hepburn  et  al.  v.  Ellsey,  (446)     832 

CONSTRUCTION— 1. 
See  Constitution,  4.    Act  of  <3od. 

CONSULS— 2. 

The  certlQcate  of  a  consul  of  the  United  States 
under  his  seal.  Is  not  evidence  of  a  foreign  law. 

Church  V.  Hubbart,  (236)     266 

CONTINUANCE — 4. 

1.  The  refusal  of  the  court  below  to  continue  a 
cause  after  It  Is  at  issue,  cannot  be  assigned  for 
error.     Woods  d  Bemis  v.  Young,  (287)     607 

CONTRACT— 1. 

See  Agent.  Public  Admiralty,  10.  Bills  of  Ex- 
change, 22.     Chose  In  action. 

CONTRACT— 8. 

1.  The  court  has  the  exclusive  power  of  deciding 
whether  a  written  contract  be  usurious. 

Levy  V.  Gadsby,  (181)     405 

2.  He  who  sells  property  on  a  description  given 
by  himself,  is  bound  in  equity  to  make  good  that 
description.     M*Ferran  v.  Taylor,         (270)         436 

3.  on  a  contract  to  deliver  flour,  its  value  is  to 
be  ascertained  on  the  day  when  it  ought  to  have 
been  delivered.   Douglas  v.  M'AUister,  (298)     446 

CONTRACT— 4. 

1.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  cannot 
perform  on  his  part. 

Bkillem  v.  May,  (187)     674 
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2.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  instead  of  Jobn  and  Jeremiah,  and  de- 
livered to  John  and  Jeremiah,  who  fDrnlshed  goods 
upon  the  faith  of  it,  does  not  constitute  a  contract 
between  the  writer  of  the  letter  and  John  and  Jere- 
miah, to  whom  it  was  delivered,  and  parol  proof 
cannot  be  admitted  to  make  It  such. 

Grant  v.  Naylor,  (224)     603 

3.  The  promise  to  pay  the  debt  of  another  must 
be  in  writing,  and  cannot  be  explained  by  parol. 

Id.  (285)     606 

4.  B  in  Philadelphia,  agreed  to  pay  to  A's  agent 
in  Amsterdam,  170,000  guilders  on  the  first  of 
March,  and  if  he  should  rail  so  to  do,  then  to  re- 
pay to  A  the  value  of  the  guilders  at  the  rate  of 
exchange  current  in  Philadelphia  at  the  time  de- 
mand of  payment  should  be  made,  together  with 
damages  at  20  per  cent,  in  the  same  manner  as  if 
bills  of  exchange  had  been  drawn  for  that  sum,  and 
thev  had  been  returned  protested  for  non-payment, 
and  lawful  interest  for  anv  delay  of  payment  which 
mieht  take  place  after  the  demand.  B  paid  the 
170,000  guilders  In  Amsterdam  to  the  agent  of  A 
on  the  13th  of  May,  instead  of  the  let  of  March. 
A  is  not  entitled  to  the  20  per  cent  damages,  but 
may,  in  a  suit  upon  the  bond  given  to  perform  the 
contract,  recover  interest  on  the  170,000  guilders 
from  the  1st  of  March  to  the  13th  of  May. 

United  States  v.  Gumey,  (333)     638 

CONVENTION   WITH  PRANCE— 1. 
See  Admiralty,  18. 

COPAKTNBRS— 4. 
See  Assignee,  1. 

COPPER^-4. 

1.  Ronnd  eopper  bars,  round  copper  plates,  and 
round  copper  plates  turned  up  at  the  edges,  are  not 
rabject  to  duty  upon  exportation. 

United  atatee  v.  Kyd  d  WaUon,      (1)     681 

COPT— 1. 

The  keeper  of  a  public  record  cannot  refuse  a 
eopy  to  a  nerson  demanding  it  in  the  terms  pre- 
icribed  by  law.    Marlnuy  v.  MadUon,      (161)     68 

COPY— 4. 
Beb  Evidence,  2. 

CORPORATION— 1. 

See  Assumpsit,  3,  4. 
Qwere,  whether  an  action  on  a  policy  of  Insnr- 
ince  will  He  against  the  Marine  insurance  Com- 
iany  of  Alexandria,  in  their  corporate  name,  or 
iirhether  the  declaration  must  be  against  the  Presi- 
dent alone? 

Insurance  Company  of  Alexandria  v.  Young, 

(332)     126 

CORPORATION— 2. 

A  corporate  body  can  act  only  in  the  manner  pre- 
icrlbed  by  the  act  of  incorporation,  which  gives  it 
existence.  It  is  the  mere  creature  of  law,  and  de* 
rives  all  Its  powers  from  the  act  of  incorporation. 

Head  et  al.  v.  Providence  Insurance  Company, 

(127)      229 

COSTS— 1. 

Quwre.  whether  costs  can  be  awarded  against  the 
United  States?  United  States  v.  Simma,  (250)     100 

(818) 


United  States  v.  Hooc, 
COSTS— 3. 
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1.  Costs  are  not  to  be  awarded  against  the  Unit- 
ed States.     United  States  v.  Hooe,  (73)     370 

2.  In  Virginia,  if  the  first  oa  sa.  be  returned 
non  est.  the  second  may  Include  the  costs  of  issu- 
ing botn.    Peyton  v.  Brooke,  (92)  376 

3.  Costs  will  be  allowed  on  the  dismissal  of  a 
writ  of  error  for  want  of  Jurisdiction,  if  the  orig- 
inal defendant  be  also  defendant  in  error. 

Winchester  v.  Jackson,  (515)     516 

4.  If  errors  are  not  assigrned,  according  to  the 
rule  of  court,  the  writ  of  error  may  be  dismissed 
with  costs.     General  Rule,  (289)f  425 

5.  If  the  plaintiff  in  error  does  not  appear,  the 
defendant  may  have  the  writ  of  error  dismissed 
with  costs.     Montalet  v.  Murray,  (249)     429 

COSTS— 4. 

1.  Costs  are  not  given  upon  a  reversal  of  judg- 
ment. 

Montolet  v.  Murray,  (47)     546 
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COURTS— 2. 

1.  The  courts  of  the  United  States  hare  not  J«- 
risdiction  between  citizens  of  the  United  StateiL  m- 
less  the  record  expressly  states  them  to  be  cituent 
of  different  states. 

Wood  t>.  W^non,  (9)     191 

C apron  v,  van  Noorden,  (126)     229 

2.  A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  he  has  chosen 
to  resort        Id.  (126)     229 

3.  A  party  may  take  advantage  of  an  error  la 
his  favor,  if  it  be  an  error  of  the  court. 

Id.  (J5.)     229 

4.  The  courts  of  admiralty  of  the  United  States 
have  jurisdiction  in  cases  of  salvage,  where  all  the 

J  parties  are  aliens,  if  the  jurisdiction  be   not  ob- 
ected  to.    Mtison  r.  Blaireau.  (240)     266 

5.  Quare,  whether  the  United  States  courts  of 
common  law  have  Jurisdiction  where  all  the  parties 
are  aliens?    Bailiff  v.  Tipping*  (406)     320 

6.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade  Is  of  ad- 
miralty and  maritime  jurisdiction. 

United  States  v.  Schooner  Sally.  (406)     320 

7.  The  circuit  court  of  the  United  States  for  the 
District  of  Virginia,  has  not  jurisdiction  in  cases 
between  citizens  of  Virginia  and  citisens  of  the 
District  of  Columbia. 

Hepbum  et  al.  v.  BUzey,  (445)     832 

COURT— 8. 

1.  The  court  has  the  exclusive  power  to  decide 
whether  a  written  contract  be  usurious. 

Levy  V.  Gadsby,  (181)     406 

2.  The  court,  upon  a  jury  trial,  Is  bound  to  give 
an  opinion  if  required,  upon  any  point  relevant  to 
the  issue.    Douglass  v.  M'Allister,  (298)     445 

COURT  MARTIAL-^. 

1.  The  court  martial  of  the  District  of  Columbia 
has  not  exclusive  cognizance  of  the  question  who 
are  subject  to  militia  dutv,  and  its  sentence  Is  nol 
conclusive  upon  that  point. 

Wise  V.  Withers,  (381)     457 

2.  The  court  martial  who  impose  a  nne  npon  a 
man,  not  liable  to  militia  duty,  are  equally  tres- 
passers with  the  officer  who  distrains  for  such 
fine.    Id.  (lb.)     467 

COURTS  OF  UNITED  STATES — 4. 
1.  The  district  courts  of  the  United  States  are 
courts  of  prize,  and  have  power  to  carry  into  effect 
the  sentences  of  the  old  continental  courts  of  ap- 
peal in  prize  causes. 

Jennings  v.  Carson,  (2)     531 

.  2.  The  practice  of  the  district  courts  of  the  Unit- 
ed States  as  courts  of  admiralty  is  not  regulated 
by  law.     lb.  (24)     538 

3.  When  both  parties  are  aliens  the  courts  of  the 
United  States  have  not  jurisdiction. 

Montalet  v.  Murray,  (46)     545 

4.  If  it  does  not  appear  upon  the  record  that  the 
suit  might  have  been  maintained  in  the  courts  of 
the  United  States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon  It 
In  those  courts  by  a  subsequent  holder.  Id.  {lb.)  545 

5.  The  court  is  bound  to  give  an  opinion  to  the 
jury  on  a  queption  of  law,  upon  request,  if  it  be 
pertinent  to  the  Issne ;  but  not  If  it  involve  a  ques- 
tion of  fact.    Smith  V.  Carrington,  (71)     553 

6.  If  the  complainant  be  a  citizen  of  France,  and 
the  defendant  a  citizen  of  the  state  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district  of 
Georgia  has  jurisdiction,  although  the  complainant 
and  defendant  are  executors,  and  their  testators 
respectively  were  citizens  of  the  state  of  Georgia. 

CJiappedelaine  v.  Dechenaua,       (308)     630 

7.  See  Appeal,  3,  4.  Habeas  Corpus,  1.  Juris- 
diction. 5,  6. 

8.  If  two  citizens  of  the  same  state,  in  a  suit  In 
a  court  of  their  state,  claim  title  under  the  same 
act  of  Congress,  the  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  from  the  highest 
state  court  to  which  the  question  can  be  carried. 

Matthews  V.  Zane,  (382)     654 

9.  The  district  judge  may  alone  hold  a  circuit 
court,  although  there  be  no  judge  of  the  Supr^ne 
Court  ahotted  to  that  circuit. 

Pollard  V.  Dwight,  (421)     666 

COUNSELORS— 1. 

Counselors  shall  not  practice  as  attorneys. 

Rules  of  Court,  (xvl)     11 

Their  oath  and  qualifications.    Id.       (lb.)       11 
May  be  admitted  as  attorneys.    Id.       (xvll)      11 

Cranch  1,  2,  3,  4. 
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COVENANT— 1. 

See  ABsumpslt,  8. 

COVENANT— 4. 

1.  All  ftetlon  may  be  supported  upon  a.  corenaxit 
of  seizin,  althougn  the  plaintiff  has  never  been 
evicted,  and  the  declaration  need  not  aver  an  evic- 
tion.    Pollard  V.  DwiyKt,  (421)     ««6 

2.  On  the  trial  of  an  action  in  Connecticut  for 
breach  of  a  covenant  of  seizin  of  lands  in  Virginia, 
the  question  whether  a  patent  from  the  state  of 
Virgrinia  for  the  lands  be  voidable,  is  not  examin- 
able.    Id.  (422)     666 

3.  Parol  testimony  is  not  admissible  in  an  action 
on  the  covenant  of  seizin,  to  prove  prior  claims  to 
the  land.    Id,  {lb.)     666 

CREDIT,  LETTER  OP— 4. 
See  Contract,  2,  8. 

CRIMES — 4. 
See  Trial,  2.     Arrest,  1. 

CUSTODY  OF  THE  LAW— 4. 
See  Admiralty,  8,  4,  7,  12,  13,  14,  26. 


DAMAGES— 2. 

1.  If  there  was  no  reasonable  ground  of  suspi- 
cion that  the  vessel  was  trading  contrary  to  law, 
the  commander  of  a  United  States  ship  of  war,  who 
■eizes  and  sends  her  in,  is  liable  for  damages. 

Murray  v.  Charming  Betsy,  (64)     208 

2.  The  report  of  the  assessors  ought  to  state  the 
principles  on  which  it  is  founded;  and  not  a  gross 
sum  without  explanation.    Id.  (^^-L   ^^^ 

3.  A  commander  of  a  ship  of  war  of  the  tJnited 
States,  in  obeying  the  instructions  of  the  President 
of  the  United  States,  acts  at  his  peril.  If  those  in- 
structions are  not  strictly  warranted  by  law,  he  is 
answerable  in  damages  to  any  person  injured  by 
their  execution.     Ldttle  v.  Barreme,        (170)     243 

4.  Quaere,  whether  probable  cause  will  excuse 
from  damages?    Id.  (176)     245 

DAMAGES— 3. 

In  estimating  damages  for  breach  of  a  contract 
to  deliver  flour,  the  jury  are  to  ascertain  the  value 
of  the  flour  on  the  day  when  the  cause  of  action 
arose.     DouglasB  v.  McAllister,  (208)     446 

DAMAGES— i. 
See  Contract,  4. 

DEBT— 1. 

See  Bills  of  Exchange,  6. 

1.  An  action  of  debt  for  860i.  12s.  Id.  fbunded 
on  a  decree  In  chancery,  Is  not  supported  by  a  de- 
cree for  860/.  12«.  Id.  with  interest  from  a  certain 
day  to  the  day  of  rendering  the  decree.  But  the 
▼ar lance  is  fatal. 

Tfiompson  v.  Jameson.  (282)     109 

2.  Qurew,  whether  nU  debit  is  a  good  plea  to  an 
action  of  debt  founded  on  judgment  of  a  court  of 
one  of  the  co-states?    Id.  (286,  286)     110  111 

3.  The  declaration  must  be  for  the  whole  debt. 
Or  if  you  declare  for  part  you  must  show  that  the 
residue  is  satisfied.    Id.  (lb.)     110  111 

4.  Debt  will  not  lie  upon  a  promissory  note  in 
Maryland.     Lindo  v.  Gardner,  (343)     130 

6.  Will  debt  lie  upon  a  promissory  note? 

Appendim,  (464)     178 

DEBTOR- 1. 

See  Absent  Debtor.    Insolvent  Debtor.    Fraud. 
A  debtor  may  prefer  one  creditor  to  another,  and 
eonvey  goods  to  him  in  discharge  of  his  debt. 

Wood  V.  Owings,  (244)     96 

DEBTOR— 3. 
See  Lien. 

DECLARATION— 1. 

See  Bills  of  Exchange,  1,  2,  3,  4,  5,  8,  16,  21. 
Corporation.     Debt,  3,  4.     Citizen. 

DECLARATION— 3. 

1.  In  a  declaration,  the  averment  that  the  as- 
signment of  a  promissory  note  was  for  value  re- 
ceived, is  an  inunaterial  averment  and  need  not  be 
proved.     WHfon  v,  Oodman,  (188)     408 

tiranch  1,  2,  3,  4. 


2.  A  replication  stating  that  the  note  was  given 
to  the  indorser  in  trust  for  the  plaintiff  is  not  a  de- 

Sarture  from  the  declaration  which  avers  the  note 
)  have  been  given  for  value  received. 

Id,  ilb.)     408 

DECLARATION— i. 
See  Covenant,  1. 

DECREE — 3. 

A  decree  for  the  sale  of  mortgaged  property,  on 
a  bill  to  foreclose,  is  a  dual  decree,  and  mav  be  ap- 
pealed from.    Ray  v.  Law,  (179)     404 

DECREE— 4. 
See  Admiralty,  1,  2,  4,  8,  9,  11,  12,  16,  16,  18. 

DEED— 1. 

1.  Delivery  is  not  necessary  to  the  validity  of 
letters  patent,  as  it  is  to  that  of  a  deed. 

Marbury  v.  Madison,  (178)     78 

2.  See  Acknowledgement. 

DEED— 4. 

1.  If  a  bond  be  executed  by  O  as  a  surety  for  8, 
to  obtain  an  appeal  from  the  judgment  of  a  justice 
of  peace  in  Maryland,  and  the  bond  is  rejected 
by  the  justice,  and  afterwards,  without  the  knowl- 
edere  of  O,  the  name  of  W  be  interlined  as  an 
obligor  who  executes  the  bond,  and  the  justice  then 
accepts  it,  it  is  void  as  to  O. 

Oneale  v.  Long,  (60)     650 

2.  A  bond  may  be  delivered  by  the  surety  to  the 
principal  obligor  as  an  escrow. 

PatDling  v.  United  States,  (219)     601 

3.  See  Evidence.  12.     Escrow,  1,  2. 

4.  See  Assumpsit,  1. 

6.  Parol  evidence  may  be  given  of  the  existence 
of  a  deed  of  gift  of  a  slave  in  Virginia,  to  show 
the  nature  of  the  P5>8session  which  accompanied  the 
deed.     Spiers  v.  WUlison,  (888)     669 

DEMISED— 4. 
See  Lease,  1,  S. 

DBMURRER^2. 

1.  In  a  bin  in  equity  by  executors  It  Is  not  cause 
of  demurrer  that  they  have-not  set  forth  their  let- 
ters testamentary.    Telfair  v.  Stead,      (408)     320 

2.  It  Is  no  cause  of  demurrer  to  a  bill  in  equity 
against  an  executor  seeking  a  discovery  of  assets, 
that  the  complainant  had  a  right  of  action  at  law. 

Telfair  v.  Stead,  (409)     821 

DEMURRER— i. 

1.  Upon  a  demurrer  to  evidence  the  testimony  Is 
to  be  taken  most  strcmgly  against  him  who  de- 
murs; and  such  conclusions  as  a  jury  might  justi- 
fiably draw,  the  court  ought  to  draw. 

PawUno  V,  VniUd  States,  (219)     6(U 

DEMURRER— 3. 
See  Pleading. 

DEPARTURE— S 
See  Pleading,  0. 

DEPOSITION— 1. 

1.  Dvldence  on  motion  to  discharge  ball,  must  be 
by  deposition  and  not  viva  voce. 

Rules  of  Court,  (xvll)     11 

2.  The  plaintiff  in  error  may  show  by  affidavits 
that  the  matter  in  dispute  exceeds  the  value  of 
2,000  dollars.     Id.  (xviil)     11 

DEPOSITION-^. 
See  Attorney,  1,  2.    Notice,  1,  2,  8. 

DEPRECIATION— 2. 

On  a  deed  made  in  1799,  of  land  in  Virginia, 
rendering  an  annual  rent  of  261.  current  money  for 
ever,  the  rents  are  not  to  be  reduced  by  the  scale 
of  depreciation,  but  the  actual  annual  value  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto.  Is  to  be  ascertained  by  a 
jury.    Faw  v,  Marsteller,  (10)     191 


DESCENT— i. 
Sea  Aliens,  2,  Z, 
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DETINUE— 4. 

QwBre,  wliether  6  years'  poBsession,  In  Ylrginia, 
Is  alone  a  zood  title  to  enable  a  plaintiff  to  recover 
In  detinue?    Ram9ay  v.  Leo,  (401)     660 

DEVIATION— 2. 

A  detention  at  sea  to  save  a  vessel  in  distress,  is 
sndi  a  deviation  as  discharges  the  underwriters, 
and  the  owner  stands  his  own  insurer. 

Mason  v,  BUUreau,  (268,  209)     276 

DEVIATION— 8. 
See  Insurance,  4. 

DEVISB>— 8. 

1.  A  devise  of  "All  the  estate  called  Marrow- 
bone, in  the  county  of  H.  containing  by  estimation 
2,585  acres  of  land,"  carries  the  fee. 

Lambert  v.  Paine.  (97)     877 

2.  QwBre,  whether  a  British  subject  born  la  Eng- 
land, in  1750,  and  who  always  resided  there,  could, 
in  the  year  1786,  take  and  hold  lands  in  Vir- 
ginia by  descent  or  devise?    Id.  (/6.)       877 

3.  See  Chancery,  5. 

DEVISE— 4. 
See  Equity,  8. 

DISCHARGE— 8. 

A  discharge  from  prison  by  a  competent  tribu- 
nal, obtained  by  fraud,  is  a  discharge  m  due  course 
of  law.    Bimme  v.  Slaoum,  (800)     446 

DISTRICT   COURT— 4. 
See  Courts  of  United  States,  1,  2,  0. 

DISTRICT  OP  COLUMBIA— 1. 
See  0>lumbia  District. 

DISTRICT  OF  COLUMBIA— 8. 

1.  No  appeal  or  writ  of  error,  in  a  criminal  case, 
lies  from  the  Judgment  of  the  circuit  court  of  the 
District  of  Columbia. 

United  Btates  v.  More,  (150)     397 

2.  Quwi-e,  whether  the  act  of  0>ngress,  abolish- 
ing the  fees  of  justices  of  the  peace,  in  the  Dis- 
trict of  Columbia,  can  affect  those  justices  who 
were  in  commission  when  that  act  was  passed? 

Id.  ilb.)     897 

3.  The  plaintiff  in  error  must  file  a  transcript  of 
the  recora  with  tiie  clerk  of  the  Supreme  Court  of 
the  United  States,  within  the  first  six  days  of  the 
term.     General  Rule,  (239)     425 

4.  An  executor  cannot  maintain  a  suit  in  the  Dis- 
trict of  (Columbia,  upon  letters  testamentary  grant- 
ed in  a  foreign  couutry. 

Dixon  V.  Ramsay,  (819)     453 

5.  A  justice  of  the  peace  in  the  District  of  Col- 
umbia is  an  ofBcer  of  the  government  of  the  United 
States,  and  Is  exempt  from  militia  duty. 

Wise  V.  Withers,  (331)     457 

6.  See  Court  Maitial,  1,  2. 

DOMICILE- 2. 
See  Aliens,  1. 

DUTIES — 2. 

Sugar  refined,  but  not  sold  and  sent  out  of  the 
manufactory  before  the  first  of  July,  1802,  was  not 
liable  to  any  duty,  upon  being  sent  out  after  that 
day.    Pennington  v.  Co  we,  (83)     199 

DUTIES— 4. 

1.  See  Copper.  1. 

2.  An  American  registered  vessel.  In  part  trans- 
ferred by  parol  while  at  sea  to  an  American  citizen, 
and  re-sold  to  her  original  owners  on  her  return 
Into  port  and  before  her  entry,  does  not,  by  that 
operation,  lose  her  privileges  as  an  American  bot- 
tom, nor  become  subject  to  foreign  duties. 

United  States  v.  Witlings  and  Francis, 

(48r   546 

3.  A  collector  of  the  revenue  of  the  United 
States  after  his  removal  from  office,  has  no  au- 
thority to  collect  the  duties  outstanding  at  the 
time  of  hia  removal,  and  which  accrued  while  he 
remained  in  office;  but  this  power  and  duty  de- 
volve on  his  successor. 

Sthreshlep  v.  United  States,       (169)     584 

4.  Qucsre,  whether  goods  saved  are  liable  for 
duties?    Peisoh  V.  Ware,  (848)-   648 

5.  See  Forfeiture,  1. 
730 


BJECTMBNT— 4. 

1.  In  Vernx>nt,  tenants  in  common  may 
tain  a  Joint  action  of  ejectment. 

bicks  V.  Rogers,  (165) 

ENTRY  OF  LANDS— 1. 
See  Kentucky,  1,  3. 


EMIGRATION— 2. 

Distimniished  from  Expatriation. 
'    Wllvcine  V.   Gome's  Lessee, 


(802)     288 


EQUITY— 1. 

Subpcsna  in  equity  must  be  served  60  days  before 
the  return  day. 

If  the  defendant,  upon  such  service,  shal'  not  tp- 
pear,  the  complainant  may  proceed  ex  parte. 

Rules  of  Gonrt,  (xvU)    U 

EQUITY— 2. 

1.  Qwtre,  whether  a  person  who  lias  neglected  a 
law  to  plead  his  discharge  under  an  insolvent  set 
can  avail  himself  of  it  in  equity. 

Reily  V.  Lamar  et  al.,  (344)     800 

2.  In  a  bill  in  equity  it  is  not  necessary  for  the 
executors  to  set  forth  their  letters  testamentary. 

Telfair  v.  Stead,  (408)     320 

8.  That  property  of  the  debtor  has  come  to  the 
hands  of  the  defendant,  is  a  ground  of  equity. 

Id.  (7&.)     320 

4.  It  is  not  a  good  plea  in  bar  to  a  bill  in  equity, 
for  a  discovery  of  assets,  that  a  Judgment  at  law 
has  been  recovered  against  the  executor  of  Um 
debtor.     Id.  (lb.)     820 

5.  It  is  no  cause  of  demurrer  to  a  bill  in  equity 
against  an  executor  seeking  a  discovery  of  assets, 
that  the  complainant  has  a  right  of  acaon  at  law. 

Id,  (409)     321 

6.  A  creditor  may  in  equity  follow  the  assets  of 
his  debtor  into  the  hands  of  his  devisees,  Icgateea 
and  distributees.    Id.  (410)     321 

7.  The  evidence  of  the  knowledge  of  the  under- 
writers of  the  intention  of  the  Insured  at  the  time 
of  making  the  policy,  ought  to  be  very  clear  to  Jus- 
tify a  court  of  equity.  In  conforming  the  policy  te 
that  intention. 

Graves  et  at  v,  Boston  Marine  /iMnr- 
anee  Company,  (419)     S24 

EQUITY— 8. 

1.  See  Appeals,  1 ;  C^iancery,  1,  5 ;  0)ntraet,  2. 

2.  The  holder  of  a  promissory  note  in  Virgins, 

Sayable  to  order,  may,  in  equity,  sue  a  remote  in- 
orser,  but  not  at  laiw. 

Harris  v.  Johnston,  (311)     450 

EQUITY — 4. 

1.  See  Assignee. 

2.  If  the  obligee  of  a  bond  obtain  titles  in  his 
own  name  for  part  of  the  lands,  the  assignment  of 
which  to  the  obligor  was  the  consideration  of  the 
bond,  and  suffer  the  titles  to  the  residue  of  the 
lands  to  be  lost  bv  the  non-payment  of  taxes,  a 
court  of  equity  will  not  lend  its  aid  to  carry  Into 
effect  a  Judgment  at  law  upon  the  bond. 

Bkillern  v.  May,  (137)     574 

3.  A  court  of  equity  will  not  interfere  between 
a  donee  of  land  by  deed  and  a  devisee  under  the 
will  of  the  donor,  in  a  case  where  there  is  no  fraud. 

Viers  v.  Montgomery,  (177)     587 

4.  A  court  of  the  United  States  cannot  rajoin 
proceedings  in  a  state  court. 

Diygs  v.   Wolcott,  (179)     587 

5.  See  Account,  2,  3. 

6.  A  court  of  equity  will  annul  a  contract  which 
the  defendant  has  failed  to  perform,  and  which  lie 
cannot  perform  on  his  part. 

ikUlem  V,  May,  (137)    574 

ERROR- 1. 

See  Citation. 

1.  A  writ  of  error  lies  upon  a  caveat  from  the 
district  court  of  Kentucky  district  to  the  Supreme 
Court  of  the  United  States.  

Wilson  V.  Mason,  (45)    29 

2.  It  is  not  error  to  reject,  as  Incompetent,  a^ 
mlssible  testimony,  tending  to  prove  a  fact  not 
relevant  to  the  case  before  the  court. 

Turner  v.  FendaU,  (117,  132)     68,  58 

8.  Qwere,  whether,  In  a  case  where  there  is  no 
Jury,  a  Judgment  ought  to  be  reversed  for  the  re- 
Jecuon  of  testimony  which  was  admissible  in  Uw. 
Of,  whether  the  cause,  in  the  appellate  court 
should  be  considered  as  it  tiM  testimony  had  been 
receivedl    14.  _       .    X182)^  58 

Oranok  1«  %  SI  4. 
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4.  Writ  of  error,  bow  to  be  returned  by  the  clerk 
below.    Rules  of  Court,  <^**>    }^ 

6.  If  the  writ  of  error  Issues  within  30  days  be- 
fore the  meeting  of  the  court,  the  defendant  hi 
err<^  may  enter  his  appearance,  and  proceed  lo 
trial,  otherwise  the  cause  must  be  continued. 

Id,  (xvlU)     11 

6.  Where  the  writ  of  error  appears  to  be  brought 
for  delay  only,  the  judgment  shall  carry  Interest  at 
10  per  cent,  per  annum,  by. way  of  damages.  In 
other  cases  0  per  cent,     la,  (Jh.)     11 

7.  A  writ  of  error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  the  general  court  for 
the  Territory  N.  W.  of  the  Ohio. 

Clark  V.  Baatadone,  (212)     68 

BBBOR — 2. 

1.  A  plaintifT  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  he  has  chosen 
to  resort. 

Capron  v.   Van  Noorden,  (126)     220 

2.  A  party  may  take  advantage  of  an  error  in  his 
favor,  if  it  be  an  error  of  the  court. 

Jd.  (/b.)     220 

8.  The  citation  must  accompany  the  writ  of 
error,  or  It  will  be  dismissed. 

Bailiff  V,  Tippinjj,  (406)     320 

4.  It  is  no  error  that  the  decree  Is  for  pounds, 
shillings  and  pence  sterling. 

Telfair  v.  Stead,  (414)     322 

5.  It  is  no  error  that  the  decree  does  not  ap- 
portion the  amount  among  those  defendants  who 
have  assets,  unless  it  appeals  that  the  whole  as- 
sets in  the  hands  of  all  the  defendants  are  more 
than  sufficient  to  pay  the  plaintUTs  debt. 

Id,  (lb.)     822 

BRBOBr-3. 

If  errors  are  not  assigned  according  to  the  rule  of 
court,  the  writ  of  error  will  be  dismissed  with 
costs.     General  Rule,  (230)     425 

ERROR— 4. 

1.  See  Writ  of  Error,  1,  2.    Appeal,  4. 

2.  The  refusal  of  the  court  below  to  continue  a 
cause,  after  it  Is  at  issue,  cannot  be  assiinied  for 
error.     Woods  d  Bemis  v.  Young,  (23?)     607 

3.  Quare,  whether  a  writ  of  error  will  lie  to  the 
refusal  of  the  court  below  to  quash  an  execution 
upon  motion?    Mounts  v.  Hodgson,       (824)     63S 

ESCROW — 4. 

1.  A  bond  may  be  delivered  by  a  surety  to  the 
principal  obligor,  as  an  escrow. 

Pawling  v.  United  States,  (210)     601 

2.  If  one  of  the  obligors,  at  the  time  of  execut- 
ing the  bond,  says  in  the  presence  of  some  of  the 
other  obligors,  *Ve  acknowledge  this  instrument, 
but  others  are  to  slan  it;"  this  is  evidence  from 
which  the  jury  may  mfer  a  delivery  as  an  escrow, 
br  all  the  obligors  who  were  then  present. 

(/b.)     601 

EVIDENCE— 1. 

See  Admiralty,  5,  6.  12. 

1.  Proceedings  before  magistrates  in  cases  of  in- 
solvent debtors,  under  the  laws  of  Virginia,  are 
matters  in  pais,  and  may  be  proved  by  parol  testi- 
mony.    Turner  v.  Fendall,  (132)     58 

2.  See  Error,  2,  8. 

8.  A  commission  Is  only  evidence  of  an  appoint- 
ment    Marburp  v.  Madison,  (17o)     73 

4.  Quare,  whether  the  drawer  is  a  competent 
witness  for  tlie  indorser  in  an  action  against  the 
latter?    Wilson  v.  Lennoa,  (105)     70 

5.  The  want  of  poesesslon  of  goods  by  the  vendee, 
under  an  absolute  bill  of  sale.  Is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance  per  se  which 
makes  the  transaction  fraudulent  in  point  of  law. 

Hamilton  v.  Russell,  (300)     118 

6.  Evidence  on  motion  to  discharge  bail,  must  be 
by  deposition,  and  not  viva  voce. 

Rules  of  Court,  xvii 

EVIDENCE— 2. 

1.  To  Induce  a  presumption  of  payment  from  the 
age  of  a  bond,  20  years  must  have  elapsed  exclusive 
•r  the  period  of  the  plaintiiTs  disability. 

Dunlop  d  Co.  V.  BaUs  (180)     246 

2.  Foreign  laws  must  be  proved  as  facts.  They 
must  be  verified  by  oath,  or  by  some  other  high 
author  1^  which  the  law  respects  not  less  than  an 
oath.     Church  v.  Hubbart,       (187,  236)     240.  265 

8.  The  certificate  of  a  consul  of  the  united 
States  under  his  seal  is  not  evidence  of  a  foreign 
law.     Id.  (/5.)     248,  266 

Oranch  1,  2,  3,  4. 


4.  The  proceedings  of  a  Portuguese  court,  under 
the  seal  of  a  person  who  states  himself  to  be  Secre- 
tary of  Foreign  Affairs  in  Portugal,  Is  not  evidence. 

Id.  (lb.)     240,  265 

5.  If  the  decrees  of  the  courto  in  the  Portuguese 
colonies  are  transmitted  to  the  seat  of  the  Portu- 
guese government,  and  registered  in  the  department 
of  state  of  that  government  a  certificate  of  that 
fact  under  the  great  seal  of  Portugal,  with  a  copy 
of  the  decree  authenticated  in  the  same  manner, 
would  be  sufficient  prima  facie  evidence.         ^    ^^^ 

Id.  (lb.)         240,  265 

EVIDENCE — 3. 

1.  If  usury  be  specially  pleaded,  and  the  court 
reject  the  evidence  offered  upon  the  special  plea,  It 
may  be  admitted  upon  the  general  issue. 

Levy  V.  Oadsby,  (180)     404 

2.  The  court  has  exclusive  power  to  decide 
whether  a  written  contract  be  evidence  of  usury. 

Id,  (lb.)     404 

3.  A  report  of  surveyors  that  a  vessel  is  unsound, 
is  not  evidence  that  she  was  not  seaworthy  when 
she  commenced  the  voyage. 

Marine  Ins.    Co.   v.    Wilson,        (187)     406 

4.  Quwre,  whether  such  report,  even  if  it  related 
to  the  commencement  of  the  voyage,  is  conclusive 
evidence?     Id.  (lb.)     406 

•5.  The  assignee  of  a  pre-emption  warrant  is  a 
competent  witness  if  his  testimony  does  not  tend 
to  5uipport  the  title  of  the  party  producing  him. 

Wilson  V.  Speed,  (283)     441 

6.  Notice  to  an  attorney  at  law  of  the  time  and 
place  of  taking  a  deposition,  is  ndt  sufficient  under 
the  law  of  Virginia. 

Buddicum  v.  Kirk,  (203)     444 

7.  The  deposition  must  be  token  at  the  time  noti- 
fied; an  adjournment  from  the  12th  to  the  10th 
Is  not  an  adjournment  from  day  to  day. 

Buddicum  v.  Kirk,  (203)     444 

8.  Evidence  of  wheat  delivered  is  good  on  the 
plea  of  payment.  Id.  (lb.)     444 

0.  An  assignment  of  debto  cannot  be  given  in  evi- 
dence under  the  plea  of  accord  and  satisfaction. 

Id.  (lb.)     444 

10.  A  bill  of  parcels  stating  the  goods  as  bought 
of  D.  &  I.  is  not  conclusive  evidence  that  D.  &  I. 
were  joint  owners  of  the  goods. 

Harris  v.  Johnston,  (311)     450 

11.  The  sentence  of  a  court  martial  is  not  con- 
clusive evidence  that  a  man  is  liable  to  militia  duty. 

Wise  V,  Withers^  (331)     457 

12.  A  foreign  sentence  of  condemnation  as  good 
prize,  is  not  conclusive  evidence  that  the  legal  title 
to  the  property  was  not  in  the  subject  of  a  neutral 
nation.     Malay  v.  Shattuok,  (458)     408 

EVIDENCE— 4. 

1.  A  witness  interested  in  certain  admitted  items 
of  the  plaintUTs  account,  is  still  a  competent  wit- 
ness to  prove  other  items. 

Smith  V.  Carrington,  (62)     550 

2.  The  defendant  having  read  a  letter  from  the 
plaintiffs  agent  in  answer  to  a  letter  from  himself, 
cannot  give  In  evidence  a  copy  of  his  own  letter, 
without  proving  it  to  be  a  true  copy  by  a  witness. 

Id.  (lb.)     550 

3.  If  Improper  evidence  be  admitted  by  the 
judge,  it  is  error,  and  this  court  cannot  Inquire  into 
its  importance,  or  operation.     Id.  (70)     553 

4.  QwEre,  whether  a  foreign  sentence  of  condem- 
nation be  conclusive  evidence  In  an  action  against 
the  underwriters? 

Fiizsimmons  v,  Newport  Ins.  Co,    (185)  501 

5.  The  appraisement  made  under  the  order  of  the 
district  judge  by  three  sworn  appraisers,  is  not 
conclusive  evidence  of  the  value,  in  a  question  of 
jurisdiction,  but  is  better  evidence  than  the  opin- 
ion of  a  single  witness  examined  viva  voce  in  open 
court.    United  States  v.  Brig  Union,      (216)     600 

6.  After  deciding  the  question  of  value  upon  the 
weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evi- 
dence as  to  the  value.    Id.  (lb.)     600 

7.  Upon  a  demurrer  to  evidence,  the  testimony  Is 
to  be  taken  most  strongly  against  nlm  who  demurs ; 
and  such  conclusions  as  a  Jury  ml^t  Justifiably 
draw,  the  court  ou^t  to  draw. 

Pawling  v.  United  States,  (210)     601 

8.  See  Escrow.  2. 

0.  A  letter  of  credit,  addressed  by  mistake  to 
John  and  Joseph,  instead  of  John  and  Jeremiah, 
and  delivered  to  John  and  Jeremiah  is  not  evidence 
of  a  contract  between  the  writer  of  that  letter 
and  John  and  Jeremiah. 

Qrami  ••  Nastier,  (224)     603 
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10.  8m  GommlMUoiL  1,  2,  8.  4. 

11.  An  averment  <^  a  dembe  for  S  yw*  ^  not 
Mipportod  by  proof  of  a  leaao  for  one  year  certain, 
and  two  yean*^  further  posseBBlon  on  the  same  terma 
by  the  consent  of  the  landlord. 

Al0mand9r  v.  HanrU,  (290)     027 

12.  Parol  evidence  may  be  given  of  the  existence 
of  a  deed  of  gift  to  show  the  nature  of  the  pos- 
session which  accompanied  the  deed.  

aplara  v.  WiAfoof^  (898)     659 

18.  Quwre,  whether  6  years*  possession  is  evi- 
dence of  a  good  title  for  a  plaintiff  hi  detinue  ?^^ 

BamMap  v.  Lee,  (401)     660 

14.  The  evidence  of  payment  which  results  from 
lapse  of  time  may  be  met  by  circumstances  which 
account  for  the  delay  in  bringing  the  suit. 

Hi0O*neon  v,  liein,  (420)     665 

16.  The  olficial  certificate  of  survey  returned  by 
a  legal  sworn  surveyor  in  Virginia,  cannot  be  in- 
validated by  evidence  tending  to  show  an  impossi- 
bility, that  the  survey  could  have  been  made  in  the 
Intervening  time  between  the  date  of  the  entry,  and 
the  date  of  the  certificate  of  survey. 

Pollard  V.  DvHght,  (422)     666 

16.  Parol  testimony  is  not  admissible,  in  an  ac- 
tion on  the  covenant  of  seisin,  to  prove  prior 
claims  upon  the  land.    Id,  (/&.)     666 

17.  The  sentence  of  a  foreign  court  of  admiralty 
condemning  a  vessel  for  breach  of  blockade  is  con- 
cinslve  evidence  of  that  fact,  In  an  action  on  the 
policy  of  insurance. 

Croudjton    v.   Leonard,  (484)     670 

18.  See  Admiralty,  21. 

19.  In  treason  the  overt  act  must  be  proved  as 
laid.    Appendix,  United  Btates  v.  Burr.    (490)  694 

20.  Quare,  whether,  on  a  motion  to  commit  a 
person  for  treason,  an  affidavit  stating  the  sub- 
stance of  a  letter  in  the  possession  of  the  dsponent, 
be  admissible  evidence. 

Bm  parte  B oilman  and  Sioartwoui,  (76)  555 

21.  A  person  may  be  committed  by  one  magis- 
trate upon  an  affidavit  made  before  another. 

(lb.)     556 

22.  In  treason,  the  presence  of  the  party  m  part 
of  the  overt  act.  and  must  be  proved  by  two  wit- 
nesses.   Appendiw,  (600)     699 

23.  An  Indictment  charging  a  person  with  being 
present  at  an  overt  act  of  treason  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
caused  the  act  to  be  done  by  others  in  his  absence. 
No  presumptive  evidence,  no  facts  from  which 
presence  can  be  inferred,  will  be  sufficient. 

Appendiw,  (500)     600 

24.  S<K»  Treason,  81,  86,  86.  88,  40. 

SO.  If  the  overt  set  of  treason  be  not  proved  by 
two  witnesses  so  as  to  be  submitted  to  the  Jury,  ail 
otiier  testimony  is  irrelevant. 

Appendim,  United  Btatee  v.  Burr, 

(506,  506)     701 
26.  Qnofre,  whether  a  foreign  sentoice  be  exam- 
inable f    Appendim,  B08e  v.  HimtHy,       (512)     705 

EXCEPTION— 4. 

1.  A  bMl  of  exceptions  may  be  taken  to  the  opin- 
ion of  the  judge  in  his  charge  to  the  Jury. 

Bmith  V.  Oarrinyton,  (63)     561 

2.  The  court  Is  bound  to  give  an  opinion  to  the 
Jury  upon  a  question  of  law,  upon  request,  if  it  be 
pertinent  to  the  issue ;  but  not  if  tt  involve  a  ques- 
tion of  fact.     lb,  (71)     658 

8.  See  Account,  8.    Error,  2,  8. 

•   EXCEPTIONS,  BILL  OF— 1. 
Bee  Bill  of  Exceptions. 
EXECUTION— 1. 

1.  Money  made  on  a  fieri  faoiae  does  not  become 
the  goods  and  chattels  of  the  plaintiff  until  it  has 
been  paid  over  to  him;  while  It  remains  In  the 
hands  of  the  officer  be  cannot  apply  It  to  the  satis- 
faction of  another  fieri  faciaa  against  the  former 
plaintiff.     Turner  v.  Fendall,     (117.  136)     53.  60 

2.  Bv  the  command  of  the  writ,  the  officer  is  to 
bring  the  money  into  court,  there  to  be  paid  to  the 
plaintiff.     Id.  {lb.)     53.  60 

8.  In  Virginia,  on  a  motion  against  a  sheriff  for 
not  paying  over  moneys  by  him  collected  on  exe- 
cution, it  Is  not  necessary  that  the  Judgment 
against  the  sheriff  should  be  rendered  at  the  next 
term  succeeding  that  to  which  the  execution'  has 
been  returned.    Id,  (Jb.)     53,  60 

4.  Money  may  be  taken  in  execution,  if  In  posses- 
sion of  the  defendant     Id.  (134)  59 

6.  Although  the  creditor  should  have  been  dis- 
charged under  the  Insolvent  act  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paying  over 
moneys  made  on  a  fieri  faoiae,  must  be  in  the  name 
ofjroch  creditor.    Id,  (132)     58 


BXCHANQfi,  BILLS  OF— 1. 
See  Bills  of  Exchange. 

EXECUTORS — 2. 

It  Is  not  necessary  in  a  bill  in  equity  hj 
tors,  that  they  should  set  forth  their  letters  testa- 
mentary.   Telfair  v.  Stead,  (408)     320 

BXHCUTOB — 8. 

1.  Upon  the  death  of  the  plaintiff,  and  appear- 
anee  af  his  executor,  the  defendant  is  not  entitled 
to  a  continuance ;  but  he  may  insist  on  the  prodoo- 
tion  of  the  letters  testamentary  before  the  execu- 
tor shall  be  permitted  to  prosecute. 

WiUon  V.  Oodman,  (193)     406 

2*  See  Legacyt  1* 

8.  An  executor  cannot  maintain  a  suit  In  the  Dis- 
trict of  Columbia  upon  letters  testamentary  grant- 
ed In  a  foreign  country. 

Dimon  V,  Rameay,  (819)     468 

EXPATRIATION— 2. 

1.  An  American  citizen,  residing  in  a  fiorelgn 
country,  may  acquire  the  commercial  prlvUeges  at- 
tached to  nis  domicile,  and  by  making  bimaelf 
the  subject  of  a  foreign  power,  he  places  himself 
out  of  the  protection  of  the  united  States  while 
within  the  territory  of  the  sovereign  to  whom  he 
has  sworn  all^riftnce. 

Murray  v,  ChamUng  Betsy,  (64)     206 

2.  Qwere.  whether  a  citlsen  of  the  United  Stales 
can  devest  himself  of  that  character  otherwise  than 
in  such  manner  as  may  be  prescribed  by  law. 

Id,  ^        ^  ilb.)     208 

M'llvaine  v,  Oom&$  Leeeee,  (280)     279 

8.  Whether  by  becoming  the  subject  of  a  foreign 

power,  he  is  rescued  from  punlshinant  for  a  crime 

against  the  United  States?    Id.  (/5.)     279 

4.  Whether  by  expatriation  he  becomes  an  alien. 

so  that  he  cannot  oike  and  hold  lands  by  descent 

from  a  citlsen  of  the  United  StatasL 

WlUxiime  V,  Oome'B  Leeeee,  C280>     S79 

EXECUTION— 4. 
See  Error,  8. 


FACTOR— 2. 

The  defendant  cannot  offset  bad  debts  made  bf 
the  misconduct  of  the  plaintiff,  in  selling  the  de- 
fendant's Koods  as  factor ;  the  plaintiff  not  having 
guaranteed  those  debts :  but  such  misconduct  is 
properlyto  be  inquired  into  In  a  suit  for  that  pur- 
pose,    winoheeter  v,  Hockley,  (842)     298 

FACTOR — 8. 

1.  A  factor  may  be  Justified  by  the  orders  of  a 
general  agent  in  departing  from  the  written  in- 
structions of  the  principal. 

Uanella  v.  Barry,  (416)     484 

2.  An  agent  for  collecting  debts  merely.  Is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia. 

HopJUrk  V,  Bell.  (454)     497 

8.  A  promise  by  a  factor  that  be  would  writs  to 
his  principal  to  get  insurance  done,  does  not  bind 
the  principal  to  Insure. 

Randolph  v.  Ware,  (508)     612 

FACTS,  STATEMENT  OF — 1. 
See  Appeal,  2.    Admiralty,  11. 

FIERI  FACIAS— 1. 
See  Execution,  1,  2,  3,  4,  6. 

FINES   AND   FORFEITURES — V 
See  Columbia  District,  8. 

FOREIGN   ATTACHMENT— 4. 

1.  The  appearance  of  the  defendant  to  a  foreigs 
attachment  in  the  circuit  court  of  the  United 
States  waives  all  objection  to  the  non-service  oi 
process.     Pollard  v.   Dwiaht.  (421)     66fl 

2.  Under  the  foreign  attachment  law  of  Connec- 
ticut, an  absent  person  who  is  liable  for  damaicet 
for  breach  of  his  covenant,  is  an  absent  debtor. 

(/b.)     066 

FOREIGN  COURTS— 4. 
8se  Admiralty,  8,  9, 11«  18, 18. 18.  Brldenes,  4^^ 

Oraaeh  1,  2,  8,  4 


CtenvBAL  IiniBZ. 


FOREIGN  LAWS— 2. 

1.  Forelgii  laws  must  be  prored  as  facts. 

«    — ?*«^<*  ••  Buhhart,        (187,236)     249,  265 

2.  TiM  certificate  of  a  consul  of  the  United 
States  under  his  seal,  is  not  evidence  of  foreign 
l*wa.    Jik  (J5.)     265 

F0RBI6N  8BNTBNCE— 3. 
.  A  foreign  sentence  as  good  prize  is  not  eondu- 
mtw  evidence  that  the  legal  title  to  the  property 
^MW  not  in  the  subject  ol  a  neutral  nation. 

FOREIGN  SENTENCE—^. 
See  Evidence,  4,  17.    Admiraltj,  8,  »,  11. 
Maley  v,  Bhattuck,  (468)     498 

FORFEITURE — 3. 

If  a  false  oath  be  taken  to  procure  a  register  for 
a  vessel,  the  United  States  have  an  election  to  pro> 
ceed  against  the  vessel  as  forfeited,  or  against  the 
person  who  took  the  false  oath  for  its  value.  But, 
until  that  election  is  made,  the  title  to  the  vessel 
d<>es  not  vest  in  the  United  States  under  the  for- 
feiture :  and  the  United  States  cannot  maintain  an 
action  for  money  had  and  received  against  the  as- 
signees of  the  person  who  took  the  oath,  and  who 
nad  become  bankrupt:  the  assignees  having  sold 
the  vessel  and  received  the  purchase  money  before 
the  seisure  of  the  vessel. 

United  State*  v.  Orundy  et  oL,     (887)     459 

FORFEITURE— 4. 

1.  Wine  and  spirits  saved  from  a  wreck  and  land- 
edlv  are  not  liable  to  forfeiture,  bediuse  unaccom- 
panied with  such  marks  and  certificates  as  are  re- 
quired by  law:  nor  because  they  were  removed 
without  consent  of  the  collector,  before  the  quan- 
***Ki  •"^  9"?"ty  were  ascertained,  and  the  duties 
paid.    Pefoo^  «.  Ware,  (847)     648 

2.  The  owner  of  goods  cannot  forfeit  them  by  an 
act  done  without  nis  consent  or  connivance,  or 
that  of  some  pervoa  employed,  or  tmsted  by  him. 

'*•  (/ft.)     648 

FORCniBY — 4. 

See  Bank  of  United  States  1. 


FORTHCOMING  BONDS— 1. 
See  Bond  Forthcoming 

VOBTHCOMINO  B0ND-.2. 
See  Bond,  Forthcoming. 

FRANCE— 1. 
See  Admiralty,  11, 18. 

FRENCH  TREATY— 4. 
See  Admiralty,  11« 

FRAUD— 1. 
See  Debtor. 

"ll^ws^i^d^Kl^^^  possession  accompanies  and 

o    m^***^"?*  ^-  «<«»»«»»  (809)     118 

2.  The  want  of  Dossession,  in  sudi  aue,  is  not 

merely  evidence  of  fraud,  ^ut  is  a  clrcuinstance 

5Sf«f\/i5*^  ^S^^  ^«  transaction  fraudulent  in 
point  of  law.    Id.  (/5.)     jjg 

FRAUD— 8. 

1.  The  courts  of  the  United  States  will  not  en- 

tS^^fS/?,  ?Pi®£«^*  «"*«''e^  Into  S  fraud  of  a  h^ 
2f-£®iS?i^"^^  ^^^^ '  although  that  agr^ent  w^ 
Si^fiJR'y^S?  persons  who  were  thei  enemies  of 

?^S?iSl?-**^*''  y^  ^«  o^^ec*  o«  the  i^recSeSt 
a  mere  stratagem  of  war.  v«««*i. 

Hannav  V.  Eve,  (242  >     427 

t«^nH**'i??''§?  "u"^®"*  V*  Insolvent  art,  obtained 
hf  fraud   is  a  discharge  in  due  course  of  law. 

Blmme  v,  Slaoum^  (8oo)  446 

FREIGHT— 3. 
to^rfrJlUt?^®  mortgagee  of  a  ship  Is  entl- 
Bodgeon  v.  ButU^  (140)     ggi 


2.  If  Judgment  below  be  36  days  before  the  sit 
ting  of  this  court,  the  record  must  be  filed  within 
the  first  6  days  of  the  term.  (/&.)     425 

3.  In  all  cases  from  the  District  of  Columbia,  the 
record  must  be  filed  within  the  first  six  days  of  the 
*«"»-.  ^        .  (lb.)     425 

4.  If  errors  are  not  assigned  according  to  the 
general  rule,  the  writ  of  error  will  be  dismissed 
with  costs.  (jg .)     425 

6.  If  the  defendant  refoses  to  plead,  the  court 
will  proceed  c»  parte,  (Jb.)     425 

GEORGETOWN — 4. 
Quofre,  whether  the  mayor  of  Georgetown,  in  the 
District  of  c:olumbla,  be  a  Justice  of  the  peace  of 
the  county  of  Washington?  *^ 

Mounta  v.  Hodgeon,  (324)     686 

GEORGIA- 2. 
lAnds  of  a  deceased  debtor  in  (Georgia  are  liable 
™^'*^'^^^"^  ^^  <^e*»*8»  without  making  the  heir  a 
party.    TeltaUr  v.  Stead,  (407)     825 

GEORGIA— 4. 
1.  The  act  of  limitations  of  (Georgia  does  not  re- 
quire aji  entry  into  lands  within  seven  years  after 
the  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 

3.  See  Coutiscation,  1. 

4.  The  act  of  limitations  of  Georgia  does  not 
apply  to  mortgagees. 

Hiffgineon  v,  Mein^  (415)     e64 

GIFT— 4. 

1.  See  Equity,  8. 

2.  By  the  act  of  assembly  of  Virginia,  of  1758. 
no  gift  of  a  slave  was  valid  unless  In  writing  axid 
recorded ;  but  parol  evidence  may  be  admitted  of 
the  existence  of  a  deed  of  gift  to  show  the  nature 
ox  the  possession  which  accompanied  the  deed. 

Spiers  17.  WUlieon,  (398)     ASft 

— ?iVi^'*  Virginia,  in  1784,  no  gift  of  a  slaVe  waa 
valid  unless  in  writing  and  recorded,  although  dm- 
flMSkm  accompanied  the  gift       ^^ 

Eameay  «.  Lee,  (401)     ^60 


HABEAS  (X>RPUS— 8. 

fwi^o*^.5^^i*.**/  commitment  by  mstices  ta  the 
K*?**?^*»"**^_f  S^od  cause  certain,  supported 
hj  oath.     Em  parte  Burford,  (^495 

HABEAS  CORPUS — 4. 

1.  The  Supreme  Court  of  the  United  States  has 
poi^rto  issue  the  writ  of  habeas  oarpue  ad  tn^ 

Bm  parte  BoUman  and  SwartwQut,  (76)     554 

2.  See  Common  Law,  2. 

HEADS  OF  DEPARTMENTS— 1. 
See  Mandamus,  7,  9,  10,  16,  17,  18,  10,  20. 
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GENERAL  RULS-:-S. 

^hh?tBi.  ^^^""'P*  55  °ot  filed  by  the  6th  day 
a€  the  term,  either  party  may  have  a  eontinwince. 

Cnmch  1.  2.  8.  4.  ^^»>     *25 


ILLICIT  TRADE — 2, 

mJ^uSi'i}  2'  ?  *»atlon  to  seize  vessels  attempting 

p  Illicit  trade  is  not  confined  to  their  harborsTor 

to  the  range  of  their  batteries.  iwuriwre,  or 

Ohureh  V,  Huhbart,  (137)     249 

INDICrrMENT— 4. 

-^^•iSi*?®*^^  9*®  todlctment  must  lay  an  overt 
act,  which  must  be  proved  as  laid. 

«    ^-^PS*^**'  Uf^ited  States  v.  Burr.  (490)  694 
2.  See  Evidence,  23.  '  ^       '  ^^ 

^«fS'^^/^^®"^®E  a  person  who  procures  an  act. 
«n  ^>e,fydlcted  as  having  performed  that  act. 

^*-  (503)     700 

INSOLVENT  DEBTOR.-.1. 

See  Evidence,  1.     Execution,  6.     Debtor. 

•  INSOLVENCY— 2. 

•^  ?jAn**.iP~il?"'  ^y  Of  Maryland  of  3d  Jann- 
ary,  1800,  the  Chancellor  of  Maryland  could  not 
discharge  an  insolvent  dtisen  of  Mwrland  named 
in  that  law,  and  who  resided  in  tJ^  District  S 

SnS'^Sl*,-:!  ^  *}™«  .^'  **•  seDaratton  f rom  MaiJ- 
land,  unlc«i  the  hisolvent  hadcomplied  with  all 
tibe  requisites  of  the  insolvent  law  so  as  t»  mmSu 
^*°^\Si.*  J?techarge  befpTS'tSTiRAItion.*^^**^ 
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8.  A  certificate  of  discharge  under  the  Insolyent 
act  of  Maryland  of  8d  January,  1800,  relates  back 
to  the  ilate  of  the  deed  of  trust,  and  the  applicant 
must  show  himself  to  be  a  citizen  of  Maryland  on 
that  day.    Id,  (849)     302 

4.  In  all  cases  of  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  priority  of  payment 
out  of  his  eilects. 

United  8tat€9  v,  Fisher  et  ah,      (858)     304 

INSOLVENT— 8. 

1.  The  United  States  have  no  lien  on  the  real  es- 
tate of  their  debtor,  until  suit  brought,  or  bank- 
ruptcy, or  a  notorious  insolvency  has  taken  place; 
or  being  unable  to  pay  all  his  debts  he  has  made  a 
voluntary  assignment  of  all  his  property ;  or  hav- 
ing absconded,  his  property  has  oeen  attached  by 
process  of  law.    UniteaBtaten  v.  Hooe,    (73)     370 

2.  A  discharge  under  an  insolvent  law,  obtained 
by  fraud,  is  a  discharge  in  due  course  of  law. 

8imm9  V,  Blaoum,  (300)     440 

INSTRUCTIONS— 2. 

The  Instructions  of  the  President  of  the  United 
States  to  a  commanding  officer  of  a  United  States 
ship  of  war,  if  not  warranted  by  law,  will  not  jus- 
tify the  officer.    Little  v,  Barreme,        (170)     243 

IN8UBANCB    COMPANY    OF    ALEXANDRIA— 1. 

See  Corporation. 

INSURANCE,  POLICY  OP— 1. 
See  Assumpsit,  8. 

INSURANCE— 2. 

1.  If  the  insured  make  a  proposition  to  the  un- 
derwriters to  cancel  a  policy,  which  they  reject,  And 
afterwards  assent  to:  but  before  information  of 
such  assent  reaches  the  insured,  they  hear  of  the 
loss  of  their  vessel,  such  proposition  and  assent  do 
not  in  law  amount  to  an  agreement  to  cancel  the 
policy.  Head  et  al.  v.  Providence  Ineuranoe  Com- 
pany, (127)     220 

2.  If  It  be  inserted  In  a  policy  that  "the  insurers 
are  not  liable  for  seizure  by  the  Portuguese  for 
illidt  trade/*  and  the  vessel  be  seized  and  con- 
demned by  the  Portuguese  for  an  attempt  to  trade 
illicitly,  the  underwriters  are  not  liable  for  the  loss. 

Church  V,  Huhbart,  (187)     249 

8.  An  exclusion  of  the  riflk  of  Mliure  for  illicit 
trade,  means,  of  a  lawful  seizure. 

Church  V.  Hubhart,  (286)     266 

4.  A  detention  at  sea  to  save  a  vessel  in  alstress 
li  such  a  deviation  as  discharges  the  underwriters. 
Mason  v.  Blaireau,  (268.  260)     275 

6.  A  policy  in  the  name  of  one  Joint  owner  "as 
property  may  appear,"  (without  the  clause  stating 
the  insurance  to  be  for  the  benefit  of  all  concerned), 
does  not  cover  the  Uiterest  of  another  Joint  owner. 
Graves  et  al,  v.  Boston  Marine  Insur- 
ance Company,  .    (419)     824 

6.  The  Interest  of  a  copartnership  cannot  be 
given  in  evidence  on  an  averment  of  Individual  in- 
terest, nor  will  the  averment  of  copartnership  in- 
terest be  supported  by  a  special  contract  relating 
to  the  interest  of  an  individual. 

Graves  et  al.  v,  Boston  Marine  Insur- 
ance Oompanv,  (419)     324 

7.  The  evidence  of  the  knowledge  the  underwrit- 
ers had  of  the  intention  of  the  insured  at  the  time 
of  making  the  policy,  ought  to  be  very  clear  to 
Justify  a  court  of  equity  m  conforming  the  policy 
to  that  intention.    Id,  (/&.)     824 

INSURANCE— «. 

1.  If  a  poller  upon  a  vessel  has  a  clause  '^at 
If  the  vessel  after  a  regular  survey  should  be  con- 
demned as  unsound  or  rotten,  the  underwriters 
should  not  be  bound  to  pay,"  a  report  of  surveyors 
tliat  she  was  unsound  and  rotten,  but  not  referring 
to  the  commencement  of  the  voyage,  U  not  suffi- 
cient to  discharge  the  underwriters. 

Marine  fns.  Co.  v.  Wilson,  (187)     406 

2.  Quare,  whether  such  report,  even  if  it  relate 
to  the  commencement  of  the  voyage,  would  be 
eondusive  evidence?  Id,  (lb.)     406 

8.  See  Non-Intercourse,  1. 

4.  If  a  vessel  be  faisured  at  and  from  K  to  A,  and 

take  a  cargo  for  B  and  A.  and  sail  with  intent  to 

go  first  to  B  and  then  to  A,  and  Is  captured  before 

she  arrives  at  the  dividing  point  between  A  and 
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B,  this  is  a  case  of  intended  deviation  only,  end 
not  of  non-inception  of  the  voyage  insured. 

Marine  Ins.  Co.  v.  Tucker,  (357)     466 

5.  It  depends  upon  the  particular  circamstances 
of  the  case,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  loss  shall  be  deemed  total  or  par- 
tial,   /d.  (lb.)     466 

6.  A  promise  by  a  factor  that  he  would  write  to 
his  principal  to  get  insurance,  does  not  bind  the 
principal  to  insure. 

Randolph  v.  Ware,  (503)     512 

INSURANCE— 4. 

1.  The  capture  of  a  neutral  as  prise  by  a  beliiger- 
ent  Is  a  total  loss,  and  entitles  the  Insured  to  aban- 
don* 

Bhinelander  v.  In.    Co.   Pennsylvania, 

(29)     540 

2.  The  state  of  the  loss  at  the  time  of  the  offer 
to  abandon,  fixes  the  rights  of  the  parties. 

Id.  (75.)     540 

8.  Quwre,    whether    the   sentence   of    a    foreign 

court    of    admiralty,    condemning    the    vessel    for 

breach  of  blockade,  be  conclusive  evidence  of  that 

fkct  in  favor  of  the  underwriters. 

Fitzsimmons  v.  Newport  In.  Co.    (185)     591 

4.  Persisting  in  an  intention  to  enter  a  blockaded 
port,  after  warning,  Is  not  attempting  to  enter. 

Id.  (lb.)     591 

5.  The  right  of  the  insured  to  abandon  and  re- 
cover for  a  total  loss,  depends  upon  the  state  of  the 
fact  at  the  time  of  the  offer  to  abandon,  and  not 
upon  tbe  state  of  the  Information  received. 

Marshall  v,  Delaware  In.  Co.       (202)     596 

6.  The  technical  total  loss,  arising  from  capture, 
ceases  with  the  final  decree  of  restitution,  although 
the- decree  may  not  have  been  executed  at  the  time 
of  the  offer  to  abandon.    Id.  (203)     596 

7.  A  policy  on  a  ship  is  an  assurance  of  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship  and 
the  voyage.  The  underwriters  undertake  for  the 
ability  of  the  ship  to  perform  the  voyage,  not  that 
she  shall  i>erform  it  at  all  events. 

Alewander  v.  Baltimore  In.  Co.     (870)     650 

8.  The  loss  of  the  voyage  as  to  the  cargo,  is  not 
a  loss  of  the  vovage  as  to  the  ship.  Id.  (371)     650 

9.  If  at  the  time  of  the  offer  to  abandon,  the  ship 
be  in  possession  of  the  master,  in 'good  condition 
and  at  full  liberty  to  proceed  on  tne  voyage,  the 
loss  of  the  cargo  will  not  authorize  the  owner  of 
the  vessel  to  reoover  for  a  total  loss  of  the  vesseL 

Alexander  v,  Baltimore  In,  Co.     (871)     650 

10.  The  sentence  of  a  foreign  court  of  admiralty, 
condemning  a  vessel  for  breach  of  blockade.  Is 
conclusive  evidence  of  that  fact  in  an  action  on  the 
policy  of  Insurance. 

Croudson  v,  Leonard,  (484)     0TO 

INTEREST — 4. 

In  an  action  upon  a  bond  condltiooed  to  perform 
a  contract,  interest  may  be  recovered  In  a  caat  not 
provided  for  by  the  contract 

United  States  v.  Out-ney^  (888) 

INTBRROOATORIB8— db 
Bee  Admiralty,  2a 


JEOFAILS— 1. 

A  verdict  will  not  cure  a  mistake  In  the  nature  of 
tlie  action.    Jfitiirafice  Co.  of  Alemamdria  v.  Jomma, 

(832)     iS 
See  Assumpsit,  5. 

JOINT  OWNER— 2. 
Bm  Insurance,  5,  6.    Partner^  1,  1, 

JUDQS-^ 
See  Coort,  2. 

JUDGES — 4 
Bm  Jurisdiction,  17.    Exceptional  1«  S. 

JUDGMENT — ^1. 
.  See  Aammpsit,  8.    Office  Judgment 

JUDGMBN^T— 8. 
Bm  Collector,  2.    Caveat  1* 

JUDICnART— 1. 

_  1.  A  eanse  may  by  act  of  Congress  be  tramtered 
fhMB  one  inferior' tribunal  to  another. 

Btuori  9.  Lairds  (299)    US 

Oraneli  1,  2,  3,  4 
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2.  Congress  may  eonstltntionally  Impose  upon 
the  jndcres  of  the  Supreme  Court  of  the  UnUed 
States  the  burden  of  holding  circuit  courts. 

Stuai-t  V.  Laird,  (299)     115 

8.  The  courts  of  the  United  States  may  declare 
I  act  of  Congress  to  be  unconstitutional. 

Marhury  v,  Madison,  (187)     60 

JUEISDIC!TION— 1. 
See  Error,  1,  7. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  issue  a  mandamus  to  a  Secretary  of 
State,  it  being  an  exercise  of  original  Jurisdiction 
not  warranted  by  the  constitution. 

Marbury  v.  Madisnn  (187)    90 

2.  Congress  have  not  power  to  give  original  Ju- 
risdiction to  the  Supreme  Court,  in  other  cases  than 
those  described  in  the  constitution.    Id,     (76.)     60 

3.  It  is  the  essential  criterion  of  appellate  Juris- 
diction, that  it  revises  and  corrects  the  proceedings 
In  a  cause  already  instituted,  and  does  not  create 
that  cause.     Id.  (175)     72 

4.  To  give  Jurisdiction  to  the  courts  of  the  Unit- 
ed States,  the  pleadings  must  expressly  state  the 
parties  to  be  citizens  of  dlfTerent  states,  or  that  one 
of  them  is  an  alien.  It  is  not  sufflcleAC  to  say  that 
they  reside  in  different  states. 

Abercrombie  v.  Dupuis,  (343)     129 

3.  The  plaintiff  in  error  may  show  by  affidavit 

that  the  matter  In  dispute  exceeds  2,000  dollars  in 

▼alue.    Rul€9  of  Court,  (xvlil)     11 

JURISDICTI0N--3. 

1.  The  want  of  proper  parties  is  not  a  good  plea 
to  a  bill  in  chancery  which  suggests  that  such  par- 

MUliQanv.  MiUediie,  (220)    417 

ties  are  out  of  the  Jurisdiction  of  the  court. 

2.  If  there  be  two  or  more  Joint  plaintiffs,  and 
two  or  more  Joint  defendants,  each  of  the  plain- 
tiffs must  be  capable  of  suing  each  of  the  defend- 
ants in  the  courts  of  the  United  States,  in  order  to 
support  the  Jurisdiction. 

Btrawbridge  v.  Ouriiaa,  (267)     485 

3.  This  court  has  not  Jurisdiction  upon  a  writ  of 
error  to  a  state  court.  If  the  decision  of  the  state 
court  be  in  favor  of  the  privilege  claimed  under  an 
act  of  Congress. 

OordoH  V.  Caldoleugh,  (268)     436 

4.  All  the  rights  to  a  testator's  personal  prop- 
erty are  to  be  reeulated  by  the  laws  of  the  country 
where  he  lived ;  but  suits  for  those  rights  must  be 
governed  by  the  laws  of  that  country  in  which  the 
aribunai  is  placed. 

Diwon  V.  Ramsay,  (819)     463 

5.  If  the  court  has  not  Jurisdiction,  the  officer  ex- 
ecuting its  process  is  a  trespasser. 

Wise  «.  Withers,  (331)     457 

JURISDICTION— 2. 

1.  The  courts  of  the  United  States  have  no  Juris- 
diction between  citizens  of  the  United  States 
unless  the  record  expressly  states  them  to  be  citi- 
sens  of  different  states. 

Wood  t?.-  Wagnon,  (9)     191 

Oapron  v.  Van  Noorden,  (126)     299 

2.  A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  In  that  court  to  which  he  has  chosen 
to  resort. 

Capron  v.  Van  Noorden,  (126)     229 

3.  The  courts  of  admiralty  of  the  United  States 
have  Jurisdiction  in  cases  of  salvage  where  all  the 
parties  are  aliens,  if  the  Jurisdiction  is  not  objected 
to.    Mason  v.  Blaireau,  (240)     266 

4.  Qucpre,  whether  the  common  law  courts  of  the 
United  States  have  Jurisdiction  where  all  the  par- 
ties are  aliens?    Bailiff  v.  Tipping,         (406)     320 

6.  The  question  of  forfeiture  of  a  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  a 
question  of  admiralty  and  maritime  Jurisdiction. 

United  States  v.  Schooner  Sally,  (406)     820 
6.  A  citizen  of  the  District  of  0>rumbla  cannot 
maintain  an  action  against  a  citizen  of  Virginia  in 
the  circuit  court  of  the  United  States  for  the  Vir- 
ginia District.     Hepburn  v.  Ellzey,         (445)     832 

JURISDICTION — 4. 

1.  The  district  courts  of  the  United  States  are 
courts  of  prize,  and  have  power  to  carry  into  effect 
the  sentences  of  ine  old  continental  courts  of  ap- 
peal in  prize  causes. 

Jennings  v.  Oarson, 

2.  See  Admiralty,  8,  4,  9,   10»   11,   12 
16,  16,  22. 

8.  When  both  parties  are  aliens,  the  courts  of  the 
United  States  have  not  Jurisdiction. 

Montalet  v,  Murray,  (46)     646 

Cranch  1,  2,  3,  4. 


(2)     631 
S.   13,   14. 


4.  If  it  does  not  appear  upon  the  record  that  a 
sniit  might  have  been  maintained  in  the  courts  of  the 
United  States,  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon 
it  In  those  courts  by  a  subsequent  holder. 

.    r^l^\.  ,  C^-)     545 

5.  The  Supreme  Court  of  the  U.  States  has  power 
to  issue  the  writ  of  habeas  corpus  ad  subjiciendum. 

Bx  parte  Bollman  and  Swart wout,  (75)     554 

6.  The  Supreme  Court  of  the  U.  States  has  no 
Jurisdiction  but  what  is  given  by  the  constitution 
or  laws  of  the  United  States.    Id.  (93)     560 

7.  Courts  which  originate  in  the  common  law 
possess  a  Jurisdiction  which  must  be  regulated  by 
their  common  law,  until  some  statute  change  their 
established  principles ;  but  courts  which  are  created 
by  written  law,  and  whose  Jurisdiction  Is  defined 
by  written  law,  cannot  transcend  that  Jurisdiction. 

/<*•  (93)     560 

8.  A^  court  of  the  United  States  cannot  enjoin 
proceedings  In  a  state  court. 

Diggs  V,  Wolcott,  (179)     587 

9.  It  is  incumbent  upon  the  plaintiff  in  error  to 
show  that  the  Supreme  Court  of  the  United  States 
has  Jurisdiction  of  the  case. 

United  Slates  v.  Brig  Union,        (216)     600 

10.  The  Supreme  Court  will  hear  viva  voce  testi- 
mony to  show  the  value  of  the  matter  in  dispute, 
upon  a  question  of  Jurisdiction.     Id.       (lb.)     6()0 

11.  The  courts  of  the  United  States  may  examine 
into  the  Jurisdiction  of  a  foreign  court  whose  sen- 
tence is  offered  in  evidence ;  and  if  that  foreign 
court  cannot.  consiRtently  with  the  law  of  nations, 
exercise  the  Jurisdiction  It  has  assumed,  its  sen- 
tence is  to  be  disregarded.  But  the  courts  of  every 
country  are  the  exclusive  judges  of  their  own  Juris- 
diction, so  far  as  it  depends  upon  municipal  laws. 

*o    r5®f,?  ^'  ^<^«{V>       ^  (241)     608 

12.  If  the  complainant  be  a  French  citizen,  and 
the  defendant  a  citizen  of  the  State  of  Georgia,  the 
circuit  court  of  the  United  States  for  the  district 
of  (Georgia  has  Jurisdiction,  although  the  complain- 
ant and  defendant  are  both  executors,  and  their 
respective  testators  were  both  citizens  of  the  state 
of  Georgia. 

*•    S^f^P^^^<^^e  V.  Deoheneauw,      (308)     630. 

18.  In  deciding  the  question  of  Jurisdiction  the 

court  will  look  to  the  condition  of  the  bond  on 

which  the  suit  is  brought,  and  not  to  the  penalty. 

United  States  v.  M*Dowell,  (816)     682 

14.  An  appeal  or  writ  of  error  lies  from  the  dis- 
trict court  of  the  United  States  for  the  territory  of 
Orleans  to  the  Supreme  Court  of  the  United  States. 

«    Jf^H^^  y-.  <^<^l^^^^>  (370)     630 

16.  If  two  citizens  of  the  same  state,  in  a  suit 
in  a  court  of  their  state,  claim  title  under  the  same 
act  of  Congress,  the  Supreme  Court  of  the  United 
States  has  an  appellate  Jurisdiction  to  revise  and 
correct  the  Judgment  of  that  court  in  such  case. 
Matthews  v.  Zone,  (382)     654 

16.  See  Bank  of  Alexandria.  1. 

17.  The  district  Judge  may  alone  hold  a  circuit 
court,  although  there  be  no  Judge  of  the  Supreme 
Ck)urt  allotted  to  that  circuit  v    ^^ 

.  o     /!?"<*r'*  ^'  Dioiaht.  (421 )     666 

18.  All  seizures  under  laws  of  impost,  navigation 
or  trade  of  the  United  States,  where  the  seizures 
ivre  made  on  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  are  civil  causes  of 
admiralty  and  maritime J^irl^dlction,  and  are  to  be 
tried  without  a  Jury.     United  States  v.  Schooners 

Betsy  and  Charlotte,  (443)     673 

19.  The  question  whether  a  selsure  for  violation 
of  a  law  of  the  United  States  be  of  admiralty  or 
common  law  Jurisdiction  Is  to  be  decided  by  the 
place  of  seizure,  not  by  the  place  of  the  offense. 

/tf.  (452)     676 

JURY— 8. 
See  Damages,  1. 

1.  See  Exception,  2. 

2.  The  Jurors  attending  the  circuit  court  of  Penn- 
sylvania district  are  entitled  to  1  dollar  and  25 
cents  per  diem  for  their  attendance. 

Bm  parte  Lewis  and  others,  (488)     670 

3.  See  Jtirisdiction.  18. 

JUSTICES  OF  PEACE— 1« 
See  Columbia  District,  1« 

JUSTICES  OF  PEACE— 3. 

1.  Quctre,  whether  the  act  of  0>ngress  abolishing 
the  fees  of  the  Justices  of  peace  of  the  District  of 

785 
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Columbia,  can  affect  those  jastlcet  who  were  Id 
eommlAslon  when  the  act  was  passed? 

United  States  v.  More,  (169)     897 

2.  A  Justice  of  peace  of  the  District  of  Columbia 
Is  an  officer  of  the  goyernment  of  the  United  States, 
and  exempt  from  militia  dnty. 

Wise  V,  Withers,  (881)     467 

8.  See  Habeas  Corpus,  1.    Warrant,  1. 

JUSTICB  OP  PEACE— 4. 

1.  See  Georgetown,  1.    Deed,  1. 

2.  A  person  may  be  committed  bj  one  magis- 
trate apon  an  affidavit  made  before  another. 

B0  parte  BoUman  and  Bicartwout  (76)     656 

8.  A  magistrate,  who  is  found  acting  as  such, 

must   be   presumed   to   have   talsen   the   requisite 

oaths.     j£  (/b.)     666 

KENTUCKY — 1. 

1.  Waste  and  unappropriated  land  In  Kentucky, 
in  the  year  1780,  could  not  be  lawfully  appropriated 
bv  survey  alone,  without  a  previous  legial  entry  in 
the  book  of  entries. 

Wilson  V.  Mason,  (IB)   Si 

2.  A  writ  of  error  upon  a  caveat  lies  from  the 
district  court  of  Kentucky  district  to  the  Suprone 
Court  of  the  United  States.    Id.  (/b.)     29 

8.  A  survey  in  Kentucky,  not  founded  on  an  en- 
try, is  a  void  act,  and  constitutes  no  title  whatever ; 
and  land  so  surveyed  remains  vacant  and  liable  to 
he  appropriated  by  any  person  holding  a  land  war- 
nmt.    Id.  (/6.)     29 

KENTUCKY— 8. 
See  Caveat,  1. 

KENTUCKY— 4. 

Loose  and  vague  expressions  in  an  entry  of  lands 
In  Kentucky  may  be  rendered  sufficiently  certain  by 
the  reference  to  natural  objects  mentioned  in  the 
entry,  and  by  comparing  the  courses  and  distances 
of  the  lines  with  those  natural  objects. 

Marshall  v.  Ourrie,  (172)     685 


LANDS—l. 
See  Kentucky. 

LANDS— 2. 
See  Georgia.    New  Jersey. 

LANDS— 3. 

1.  Under  the  act  of  Pennsylvania  of  8d  April, 
1792,  for  the  sale  of  the  vacant  lands,  &c,  the 
grantee,  by  a  warrant,  of  a  tract  of  land  lying 
north  and  west  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  who  by  force  of  arms  of  the 
enemies  of  the  United  States  was  prevented  from 
settling  and  improving  the  said  land  for  the  space 
of  two  years  from  the  date  of  his  warrant,  but  dur- 
ing that  time  persisted  In  his  endeavors  to  make 
such  settlement  and  improvement,  is  excused  from 
making  such  settlement  as  Is  described  in  the  9th 
section  of  the  act,  and  the  warrant  vests  in  such 
grantee  a  fee-simple. 

Huidekoper  v.  Douglass,  (1)     347 

2.  Quarre,  whether  a  British  subject,  bom  in  Eng- 
land in  1750,  and  who  always  resided  there,  could, 
In  the  year  1786,  take  and  hold  lands  in  Virginia  by 
descent  or  devise?    Lambert  «.  Paine,      (97)     877 

8.  See  Lien,  1. 

LANDS— 4. 

See  Kentucky,  1.  Aliens,  2,  8.  Georgia,  1,  4. 
Collector,  2.  Conflscatlon,  1.  Jurisdiction,  16. 
Covenant,  1,  2,  3.     Evidence,  16,  16. 

LAW— 2. 
See  Legislative  power. 

LAW— 4. 

See  Exception,  2.  Municipal  Law,  1,  2.  8.  4. 
I^w  of  Nations,  1,  2,  8,  4.  Bank  of  Alexandria*  1. 
Virginia,  3. 

LAWS,   ITOREIGN— 1. 
See  Admiralty,  6,  0. 
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LAWS.  FOREIGN— 2. 
See  Foreign  Laws. 


LAW  or  NATIONS— 4. 

1.  If  s  foreign  eoart  cannot,  eonstotentiy  with 
tiie  law  of  nations,  exercise  the  jnrtodlctlon  it  has 
assumed,  its  sentence  will  l>e  disrccmrded. 

Rose  V.  Himely,  (241)     606 

2.  A  seizure  of  a  foreign  vessel  beyond  tbe  terri- 
torial Jurisdiction,  for  violation  of  a  aaunlcipml 
ulatlon,  is  not  warranted  by  the  lew  of  natloa 

Id,  (/».) 

8.  QutJtre,  whether  a  French  court  can,  eonslet- 
ently  with  the  law  of  nations  and  the  treaty,  tarn- 
iemn  American  property  never  carried  into  tb* 
dominions  of  France,  and  while  lying  in  a  port  of 
the  United  States?    Id.  (248)     609 

4.  No  foreign  court  can  question  the  correctnea 
of  what  Is  done,  unless  the  court  passing:  the  acn- 
tence  loses  Its  Jurisdiction  by  some  clrcomatanee 
which  the  law  of  nations  can  notice. 

Hudson  17.  Qucstier,  (294)      825 

6.  Every  nation  Is  the  arbiter  and  Tlndicati^  e< 
its  own  riights. 

Appendix,  (614)     706 

LEASE— 4. 

1.  An  averment  of  a  demise  for  three  years  to 
not  supported  by  proof  of  a  lease  for  one  year 
tain,  and  two  years'  further  possession  on  the 
terms,  by  consent  of  the  landlord. 

Alexander  v.  Harris,  (299)     027 

2.  The  plea  of  no  rent  arrear  admits  the  demise 
as  laid  in  the  avowry.    Id.  (/b.)     027 

8.  The  court  Is  bound  to  give  judgment  tar 
double  rent  nnder  the  statute  <a.  Virginia. 

Id.  (/b.)     e2T 

LEGACT — 8. 

If  a  testator  declares  that  a  certain  legacy  shall 
abate,  if  the  personal  and  real  estate  of  which  he 
shall  die  seised  and  possessed  shali  not  be  sufficient 
to  pay  all  his  dehts  and  legacies,  and  If  the  estate 
be  more  than  sufficient  at  the  time  of  the  testa- 
tor's death,  but  afterwards  become  insufficltot  by 
means  of  the  bankruptcy  of  the  executor,  such  leg- 
acy shall  abate  for  the  benefit  of  the  other  1^^ 


cies.    Bilsby  v.  Young, 


(249) 


LEGISLATIVE  POWER— 2. 

The  legislature  cannot  declare  what  the  law  was, 

or  la,  but  what  It  shall  be.  

Ogden  v.  Blaokledge,  (272)     27t 

LETTER  OF  CREDIT— 3. 
See  Assumpsit,  2. 

LETTER  OF  CREDIT — 4. 
See  Evidence.  9. 

LETTERS  PATENT— 1. 

Delivery  Is  not  necessary  to  the  validity  of  letters 
patent    Marlmry  v.  Madison,  (178)     78 

LETTERS  TBSTAMENTARY--8. 
See  Executors,  1  &  8. 

LEVYING  WAR— 4* 
See  Treason. 

LEX  LOCI— 8. 
.See  Jurisdiction,  4. 

LIBEL— 4. 
Bee  Admiralty,  6,  7,  22. 

LIEN— 3. 

The  United  States  have  no  Hen  on  the  real  estate 
of  their  debtor  until  suit  brought,  or  a  notorious 
insolvency,  or  bankruptcy ;  or  being  unable  to  pay 
all  his  debts,  he  has  made  a  voluntary  assignment 
of  all  his  property,  or  having  absconded,  Ac.,  his 
property  has  been  attached  by  process  of  law. 
United  States  v.  Hooe, 


(73)     870 


LIEN— 4. 
See  Bottomry,  1,  2,  8. 


LIMITATIONS— 1. 

Quare,  whether  the  state  of  llmlUtlons  can  be 
given  in  evidence  on  the  plea  t>f  nU  debet. 

Undo  V.  Gardner,  (343)     180 

Appendix,  (465)  ^179 

Cranch  I,  2,  3,  4. 
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LIMITATIONS— 2. 

1.  The  0th  section  of  the  act  of  assembly  of 
^  North  Carolina,  passed  in  1715,  which  directs  that 
'  unless  the  creditors  of  deceased  persons  shall  make 
£   their  claims  within  7  years  after  the  death  of  the 

debtor,  they  shall  be  barred,  was  repealed  by  the 
::  act  of  1789,  c.  23,  notwithstanding  the  act  of  1799, 
:    which  declares  the  contrary. 

Ogdcn  v.  Blackledge,  (272)     276 

2.  The  act  of  limitations  of  North  Carolina  was 
1    suspended  as  to  British  creditors  during  the  war 

Jd.  (75.)     276 

3.  The  act  of  Coneress  of  30th  of  April,  1790, 
:     limiting  the  prosecutions  upon  penal  statutes,  ex- 
tends as  well  to  penalties  created  after,  as  before 

-  that  act,  and  to  actions  of  debt  for  penalties  at 
well  as  to  Informations  and  indictments. 

;;  Adtma,  q.  t,  v.  Woods,  (336)     297 

^  LIMITATIONS— 3. 

1.  The  act  of  limitations  of  Virginia  begins  to 
run  against  a  creditor  residing  out  of  the  state,  if 

;^     he  comes  Into  the  state  for  temporary  purposes, 
provided  the  debtor  be  in  the  state  at  that  time. 

Fate  V.  Roberdcau,  (174)     402 

2.  The  treaty  of  peace  prerents  the  operation  of 
the   act   of   limitations   of   Virginia  upon   British 

,    debts  contracted  before  the  treaty. 

Hopkirk  V.  Bell,  (454)     497 

3.  An  a^nt  for  collecting  debts  merely.  Is  not  a 
factor  within  the  13th  section  of  the  act  of  limita- 
tions of  Virginia.    Id.  (lb.)     497 

-  LIMITATIONS— 4. 

^  1.  The  act  of  limitations  of  Virginia  is  no  bar  to 

a  British  creditor's  demand  upon  a  promissory  note 
dated  21st  of  Aug^ist,  1772,  although  one  of  the 
plaintiffs  was  in  the  country  after  the  treaty  of 
peace,  ylz,  in  1784,  and  remained  here  until  his 
death.  In  1785.     Hopkirk  v.  Bell,  (164)     583 

2.  The  act  of  limitations  of  Georgia  does  not 
apply  to  mortgagees.     Higglnaon  v.  Mein, 

(415)     664 

8.  The  act  of  limitations  of  Georgia  does  not  re- 

Suire  an  entry  into  lands  within  seyen  years  after 
tie  title  accrued,  unless  there  be  some  adversary 
possession  or  title  to  be  defeated  by  such  entry. 

Sheartnan  v.  Irvine* a  Lessee,        (867)     649 

MAGISTRATE— 4. 
See  Justice  of  Peace,  2,  8. 

MANDAMUS— 1. 

1.  The  Supreme  Court  of  the  United  States  has 
not  power  to  issue  a  mandamus  to  a-  Secretary  of 
State  of  the  United  States,  (notwithstanding  the 
met  of  Congress),  It  being  an  exercise  of  original 
Jurisdiction,  .not  warranted  by  the  constitution. 

Marbury  v.  Madison,  (137)     60 

2.  Congress  has  not  power  to  eri^e  original  Juris* 
diction  to  the  Supreme  Court  in  other  cases  than 
those  described  in  the  constitution.    Id.     (lb.)     60 

3.  An  act  of  Congress,  repugnant  to  the  constitu- 
tion, cannot  become  a  law.    Id.  (176)     73 

4.  The  courts  of  the  United  States  are  bound  to 
take  notice  of  the  constitution.     Id.       (178)     73 

5.  A  commission  is  not  necessary  to  the  appoint- 
ment of  an  officer  by  the  executive. 

Qwtrel    Id.  (lb.)     73 

6.  A  commission  Is  onlr  evidence  of  an  appoint- 
metit.     Id.  (lb.)     73 

6.  Delivery  is  not  necessary  to  the  validity  of 
letters  patent     Id.  (lb.)     73 

7.  The  President  of  the  United  States  cannot 
aathorlze  a  Secretary  of  State  to  omit  the  perform- 
ance of  those  duties  which  are  enjoined  by  law. 

Id.  (160)     68 

8.  A  Justice  of  peace  In  the  District  of  Columbia 
Is  not  removable  at  the  will  of  the  President. 

Id.  (lb.)     68 

9.  When  a  commission,  for  an  officer  not  holding 
his  office  at  the  will  of  the  President,  is  by  him 
signed  and  transmitted  to  the  Secretary  of  State  to 
be  sealed  and  recorded,  it  is  Irrevocable;  the  ap- 
pointment is  complete.    Id.  (lb.)     68 

10.  A  mandamus  is  the  proper  remedy  to  compel 
a  Secretary  of  State  to  deliver  a  commission  to 
whlcli  the  party  is  entitled.    Id,  (137)     60 

11.  When  a  commission  for  an  officer  is  signed 
br   the  President,  the  appointment  is  complete. 

Id.  (167,  162)     67-8 

12.  Neither  the  delivery  of  the  oommission,  nor 
Its  transmission  to,  nor  actual  receipt  by,  the  offi- 
cer. Is  necessary  to  the  appointment. 

Id.  (169,  160)     67 

Cranch  1,  2,  3,  4. 


13.  Nor  is  the  acceptance  of  the  office  necessary 
to  the  validity  of  the  appointment. 

Marbury  v.  Madison,  (161)     68 

14.  The  possession  of  the  commission  Is  not  nec- 
essary to  authorize  the  officer  to  perform  the  duties 
of  the  office.     Id.  (160)     68 

15.  When  ail  the  requisites  have  been  performed 
which  anthorize  a  re<orl''inr  «.^i 

Instrument,  and  an  order  for  that  purpose  has  been 
^ivrn,  the  Instrument,  is  in  law,  considered  as  re- 
corded, although  the  manual  labor  of  inserting  it 
in  a  book  kept  for  that  purpose  may  not  have  been 
performed.     Id.  (lb.)     68 

16.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  refuse  a  copy  to  a  person  demanding  It  on  the 
terms  prescribed  by  law.    Id.  (lb.)     68 

17.  There  are  certain  acts  of  a  Secretary  of  State 
which  are  not  examinable  in  the  courts  of  Justice. 

^     Id.  (166)     70 

18.  ne  acts  in  two  capacities ;  1st.  As  the  mere 
agent  of  the  President ;  2d.  As  a  public  ministerial 
officer  of  the  United  States.    Id.  (lb.)     70 

19.  WTien  the  heads  of  departments  are  the  polit- 
ical, confidential  agents  of  the  executive,  merely  to 
execute  a  will.  In  cases  where  he  possesses  a  con- 
stitutional or  legal  discretion,  their  acts  are  onlv 
politically  examinable.    Id.     (166,  170,  171)     70-1 

20.  But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  an  Injured  individual  has  a  riirht 
•to  resort  to  the  laws  of  his  country  for  a  remedy. 

«.    Jj?-  .  <166^     70 

21.  The  propriety,  or  impropriety  of  issuing  a 

mandamus  Is  to  be  determined,  not  by  the  office  of 
the  person  to  whom  the  writ  is  directed,  but  by  the 
nature  of  the  thing  to  be  done.    Id.  (170)     71 

22.  It  is  the  essential  criterion  of  appellate  Juris- 
diction that  it  revises  and  corrects  the  proceedings 
in  a  cause  already  instituted,  and  does  not  create 
that  cause.    Id.  (176)     72 

23.  A  mandamos  may  be  directed  to  interior 
courts.    Id.  {lb.)     72 

MARINE  ORDINANCES— 1. 
See  Admiralty,  6.* 

MARINBB^2. 

1.  If  a  vessel  In  distress  is  aban<fx>ned  at  sea  by 
the  master  and  all  the  crew,  except  one  man,  who 
is  left  either  by  design  or  accident,  he  Is  discharged 
from  his  contract  as  mariner  of  that  vessel  and 
entitled  to  salvage. 

Mason  v.  Blaireau,  (240)     266 

2.  If  a  mariner  embezzles  a  part  of  the  goods 
saved,  be  forfeits  his  salvage.    Id.  (lb.)     266 

MARYLAND— 1. 
See  Bills  of  Exchange,  14.    Acknowledgment 

MARYLAND— 2. 
See  Insolvent,  1,  8. 

MILITIA— 8. 
See  Justices  of  Peace,  2.    Court  Martial,  1,  S. 

MISTAKE— 8. 

1.  He  who  sells  property  on  a  description  given 
by  himself,  by  mistake.  Is  bound.  In  equity,  to  make 
good  that  description. 

M'Ferran  v.  Taylor,  (270)     436 

2.  Qtutre,  if  the  mistake  be  of  a  matter  deemed 
perfectlv  immaterial  by  both  parties  at  the  time  of 
the  contract,  and  which  would  not  have  varied  the 
bargain  If  It  had  been  known,  and  of  which  both 
parties  were  equally  ignorant,  whether  a  court  of 
equity  ought  to  interfere? 

M'Ferran  v.  Taylor,  (270)     486 

MISTAKE — 4. 

1.  A  letter  of  credit,  directed  by  mistake  to  John 
and  Joseph,  and  delivered  to  Jonn  and  Jeremiah, 
will  not  support  an  action  by  John  and  Jeremiah 
against  the  writer  of  the  letter  for  eoods  furnished 
to  the  bearer  upon  the  faith  of  such  letter  of  credit. 
It  is  not  a  written  contract  between  the  plaintiffs 
and  defendant,  and  parol  proof  cannot  be  admitted 
to  make  it  such.  It  is  not  a  case  of  ambiguity,  nor 
of  fraud,  nor  of  mistake  on  the  part  of  piaiatlrti. 
Grant  v.  Nay  lor ,  (224)     608 

2.  Bm  Award,  1. 


MONEY— 1. 
Execution,  1,  2,  8,  4« 
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MONmr— 2L 

1.  It  to  BO  error  that  a  decree  Is  for  pounds,  shll- 
lings  and  pence  sterling. 

Teifair  v,  Btead,  (414)     322 

2.  On  a  deed  made  in  1779,  of  land  in  Virginia, 
rendering  an  annual  rent  of  261.  cnrrent  money  for 
eyer,  the  rents  are  not  to  be  reduced  by  the  scale  of 
depreciation,  but  the  actual  annual  yalue  of  the 
land  at  the  date  of  the  contract,  in  specie,  or  other 
money  equivalent  thereto,  is  tp  be  ascertained  by  a 
jury.    Faw  v.  Marsieller,  (10)     191 

MONBY  HAD  AND  RBCBIVED— 1. 
See  Bills  of  Bxchange,  12,  16.     Privity. 

MORTQAGE— 8. 

1.  A  mortgage  of  part  of  the  property,  of  a  col- 
lector of  the  revenue  to  his  surety  in  his  official 
bond,  to  indemnify  him  from  his  responsibllitv  as 
surety  on  the  bond,  and  also  to  secure  him  from 
his  existing  and  future  indorsements  for  the  mort- 
gageor  at  Sank,  is  valid  against  the  United  States, 
although  It  turns  out  that  the  collector  was  un- 
able to  pay  all  his  debts  at  the  time  the  mortgage 
was  given,  and  although  the  mortagee  knew,  at 
the  time  of  taking  the  mortgage,  that  the  mortgage- 
or  was  largetv  Indebted  to  the  united  States. 

United  States  v.  Hooe,  (73)     870 

2.  A  mortgage  of  chattels,  in  Virginia,  is  void  as 
to  creditors  and  subsequent  purchasers,  unless  it 
be  acknowledge^},  or  proved  by  the  oaths  of  three 
witnesses,  and  recorded  in  the  same  manner  as 
conveyances  of  land  are  required  to  be  acknowl- 
edged, or  proved,  and  recorded. 

Hodgson  v.  Butts,  (140)     892 

3.  Queere,  whether  the  mortgagee  of  a  ship  is  en- 
Utled  to  the  freight?    Id.  (lb.)     892 

4.  A  decree  for  the  sale  of  mortgaged  property, 
on  a  bill  to  foreclose  Is  a  final  decree  and  may  be 
appealed  from.     Ray  v.  Law,  (179)     404 

MOBTOAQB— -4. 

1.  See  Confiscation,  1,  2.     Limitations,  2. 

2.  The  possession  of  the  mortgageor  is  not  ad- 
verse to  the  mortgagee. 

Eigginson  v.  Mein,  (415)     664 

MOTION— 1. 
Bee  Bxecution,  1,  2,  8,  4,  6. 

MUNICIPAL  LAW — 4. 

1.  The  courts  of  every  country  are  the  exclusive 
Judges  of  their  own  Jurisdiction,  so  far  as  it  de- 
pends upon  their  municipal  laws. 

Rose  V.  Himcly,  (241)     608 

2.  The  prohibition,  by  France,  of  all  trade  with 
the  revolted  black's  of  St.  Domingo,  was  the  exer- 
cise of  a  municipal,  not  of  a  belligerent  right. 

Id.  (242)     608 

3.  A  seizure  of  a  foreigii  vessel  beyond  the  limits 
of  the  territorial  Jurisdiction,  for  breach  of  a  muni- 
cipal regulation,  is  not  warranted  by  the  law  of 
nations ;  and  such  seizure  cannot  give  Jurisdiction 
to  the  courts  of  the  offended  country. 

Id,  (/ft.)     608 

4.  The  trial  of  a  municipal  seizure  must  be  regu- 
lated exclusively  by  municipal  laws. 

Hudson  V.  Chtestier,  (293)     625 


NAVr  OP  UNITED  STATES— 2. 

1.  If  there  was  no  reasonable  ground  of  suspicion 
that  the  vessel  was  trading  contrary  to  law,  the 
commander  of  a  United  States  ship  of  war,  who 
seizes  and  sends  her  in,  is  liable  for  damages. 

Munay  v.  Charming  Betsy,  (64)     208 

2.  Quwre,  what  degree  of  arming  constitutes  an 
armed  vessel?    Id.  (lb.)     208 

3.  A  commanding  officer  of  a  ship  of  war  of  the 
United  States  Is  not  Justified  by  the  Instructions  of 
the  President  of  the  United  States,  If  those  in- 
structions are  not  warranted  by  law  :  but  Is  answer- 
able in  damages  to  any  person  injured  by  his  execu- 
tion of  those  instructions. 

Little  V,  Barreme,  (170)     243 

NAVY— 8. 

The  commander  of  a  United  States  ship  of  war, 
if  he  seizes  a  vessel  on  the  high  seas,  without  prob- 
able cause,  is  liable  to  make  restitution  in  value, 
with  damages  and  costs,  even  although  the  vessel 
is  taken  out  of  his  possession  by  superior  force; 
and  the  owner  is  not  bound  to  resort  to  the  recap- 
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tor,  but  may  abandon  and  bold  Um  otIcIml' 
liable  for  the  ii^ole  loss. 

Maley  v,  Bhattuok,  CtOt)    HI 

NEUTRAL— 1. 
See  Admiralty,  1,  8^ 

NEUTRAL— 4. 
See  Insurance,  1. 

NBW  JERSBY — 2, 

Quwre,  whether  a  person  bom  in  the  eolcfiq  ef 
New  Jersey  before  the  revolution,  and  who  rended 
there  until  the  year  1777,  but  who  then  joined  tlie 
British  army  In  Philadelphia,  and  afterwards  wat 
to  England,  where  he  has  ever  since  resided,  isd 
who  has  always  claimed  to  be  a  British  subject,  ean 
now  take  and  hold  lands  in  the  state  of  New  Jersey 
by  descent  from  a  citizen  of  tlie  United  States? 
Whether  by  the  act  of  the  state  of  New  Jersey,  of 
October  4.  1776,  he  became  a  member  of  the  sev 
government  against  his  will?  Whether  he  could 
expatriate  himself  after  the  peace?  And,  if  expt- 
trlated,  whether  he  became  thereby  completely  ta 
alien  to  all  intents  and  purposes? 

M*Ilvaine  v.  Ooae^e  Lessee,  (280)    279 

NEW  JERSEY— 4. 

1.  On  the  4th  of  October,  1776,  the  state  of  Ne7 
Jersev  was  completely  a  sovereign  and  Independ- 
ent state,  and  had  a  right  to  compel  the  inhabitaats 
of  the  state  to  become  citizens  thereof. 

M*Ilvaine  v.  Coxe,  (209)     5d8 

2.  See  Aliens,  2. 

NIL  DEBET— 1. 

Quwre,  whether  the  statute  of  limitations  can  te 
given  in  evidence,  on  nil  debet? 

Undo  V,  Gardiner,         (343,  465)      130^  119 

NON  EST  FACrrUM— 4. 
See  Deed,  1,  2. 

NO  RENT  ARREARn-4. 
See  Lease,  1,  2,  8. 

NON-INTERCOURSE— 2. 
See  Admiralty,  1,  5. 

NON-INTERCOURSES— 8. 

1.  A  vessel  belonging  to  citizens  of  the  United 
States  in  the  year  1799,  driven  by  distress  into  t 
French  port  and  obliged  to  land  her  cargo  in  order 
to  make  repairs,  and  prevented  bv  the  oflScers  of 
the  ITrench  government  from  relading  her  original 
cargo,  and  from  taking  away,  in  exchange,  any 
thing  but  produce  or  bPls.  might  lawfully  purchase 
and  take  away  such  produce,  and  such  voyage 
was  not  illegal,  so  as  to  avoid  the  insurance. 

Hallett  V.  Jenks,  (210)     414 

2.  The  act  of  June  13fh,  1798,  did  not  impose 
any  disabllitv  upon  vessels  of  the  United  Stales 
bona  fide  sold  to  foreigners  residing  out  of  the 
United  States  during  the  existence  of  that  act. 

Sands  v.  Knox,  (499)     511 

NORTH  CAROLINA— 2. 
See  Limitations,   1,  2. 

NORTHWESTERN  TERRITORY— 1. 
See  Error,  7. 

NOTARY  PUBLIC— 1. 

1.  Quare,  whether  the  acts  ol  a  notary  pnblic. 
who  certifies  hlmse'f  to  be  d"ly  commissioned  and 
sworn,  are  valid,  if  he  be  duly  appointed,  but  not 
actually  sworn  in  due  formV 

Fcmvick  v.  Sears,  (260)     101 

2.  Whether,  between  contending  parties,  the  cer- 
tificate of  a  notary  public  that  he  is  duly  commis- 
sioned and  sworn,  can  be  contradicted? 

Id.  ilb,)     101 

NOTICE— 1. 

See  Bills  of  Exchange,  11,  12. 
Notice  of  an  illegal  act  will  not  make  It  valld.^ 
Wilson  V,   Mason,  (45)     » 

NOTICB— 8. 

1.  Notice  Of  the  time  and  place  of  taking  •  dtps- 
sltion  given  to  the  attorney  at  l&w»  Is  not  sulBclAat 
under  the  law  of  Virginia. 

Buddioum  V,  Kirk,  (293)     444 

Oraaeh  1,  2,  3,  4. 
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2.  An  attorney  at  law  may  agree  to  receive,  or  to 
jlye  notice,  and  Rhall  not  afterwards  be  permit- 
ted to  allege  want  of  it.  ^^^^     ^^^ 

Buddivum  v.  Kirk,  (293)     444 

3.  If  notice  be  given  that  a  deposition  will  be 
taken  on  a  certain  day,  and  if  not  finished  on  that 
•day.  tliat  the  commissioners  will  adioum  from  day 

to  day  until  It  be  finished,  and  the  commissioners 
-stdjoum  over  several  intermediate  days,  such  depo- 
sition is  not  taken  agreeably  to  notice. 

Id,  (/6.)     444 

NOTICE— 4. 

1.  The  indorser  of  a  promissory  note  for  the  ac- 
•commodation   of   the  maker,   is  entitled  to   strict 

notice.  French  v.  Bank  of  Oolumhia,      (141)     576 

2.  The  drawer  of  a  bill  of  exchange  is  entitled  to 
.strict  notice,  if  at  the  time  of  drawing  he  had  a 
right  to  expect  that  his  bill  would  be  honored.  lb. 

3.  It  is  not  necessary  to  give  notice  to  the  oppo- 
site party  of  the  time  and  place  of  executing  a 
-commission.     CH^ant  v.  Naylor,  (224)     603 

NUDUM  PACJTUM— 1. 

Can  there  be  a  nudum  pactum  in  writing? 

Appendix,  (443)     169 

OATHS— 4, 
See  Justice  of  Peace,  8. 

0FFIC12  JUDGBiBNT — 1. 
After  the  first  term  next  following  an  office  Judg- 
ment in  Virginia,  it  is  a  matter  of  mere  discretion 
in  the  court,  whether  they  will  admit  a  special  plea 
to  be  filed  to  set  aside  that  judgment. 

Renler  v.  Shehee,  (110)     61 

OFFICER— 1. 
See  Mandamus,  5,  9,  11,  12,  18,  14,  15,  21. 

OFFICER— 8. 

See  Justice  of  Peace,  2.    Navy,  1.    Goort  Martial, 
2.    Trespass,  1. 

OHIO— 1. 
See  Error,  7.  # 

OPINION— 8. 
Bee  Court,  2. 

ORLEANS— 4. 
See  Jurisdiction,  14. 

PARTNERS— 2. 

1.  A  policy  in  the  name  of  one  Joint  owner,  "as 
Droperty  may  appear,"  (without  the  clause  stating 
Ibe  Insurance  to  be  for  the  benefit  of  all  con- 
cerned,) does  not  cover  the  Interest  of  another  Joint 

owner.  _  ,,    ,       , 

Graves  et  al.   v.  Boston  Marine  Insurance 
Company,  (419)     324 

2.  The    interest   of    a    copartnership   cannot    be 

flven  in  evidence  on  an  averment  of  Individual  In- 
erest,  nor  will  the  averment  of  copartnership  inter- 
est be  supported  by  a  special  contract  relating  to 
the  Interest  of  an  individual.    Id,  ilh.)     824 

PAYMENT- 1. 
See  Bills  of  Exchange,  2,  4. 

PAYMENT— 2. 

See  Evidence.  1 

The  principle  upon  which  the  presumption  of 
payment  arises  from  the  lapse  of  time  Is  a  reason^ 
able  principle,  and  the  presumption  may  be  rebutted 
by  any  facts  which  destroy  the  reason  of  the  rule. 
^       ^Dunlop  d  Co.  V.  Ball,  (180)     246 

PAYMENT— 8. 
See  Evidence,  8.    Action,  1. 

PAYMENT — 4. 

1.  If  the  debtor  at  the  time  of  payment  does  not 
direct  to  which  account  the  payment  shall  be  ap- 
plied, the  creditor  may,  at  any  time,  apply  it  to 
which  account  he  pleases. 

Mayor  and  Commonalty  of  Alexandria  v.  Patten, 

(317)     633 

2.  To  an  action  on  a  bond  conditioned  to  pay 
money  dn  a  certain  day,  payment  on  a  subsequ^t 
day  is  not  a  good  plea,  wimont  averring  It  to  be  the 
whole  sum  then  due.  s^^^.     ^«« 

United  States  v.  Qwmey,  (833)     639 

8.  See  Evidence  14. 
Cranch  1.  2.  3.  4. 


PENAL  STATUTES— 2, 
See  Limitations,  8. 

PENNSYLVANIA— 1. 
See  Bills  of  Exchange,  23. 
PENNSYLVANIA— 8. 
See  Lands,  1. 

PENNSYLVANIA   DISTRICT-^ 
See  Jury*  2. 

PERSONAL  GK>ODS— 8. 

All  rights  to  the  testator's  personal  property  are 
to  be  regulated  by  the  laws  of  the  country  where 
the  testator  lived ;  but  suits  for  those  rights  must 
be  governed  by  the  laws  of  that  country  in  which 
the  tribunal  is  placed.  Diwon  v,  Ramsay,  (319)  453 

PETERSBUROH— 8. 

By  the  act  of  Congress  of  10th  of  May,  1800,  the 
collector  of  the  District  of  Petersburgh  was  not 
restricted  to  a  commission  of  2Vi  per  cent,  on  the 
moneys  by  him  collected  and  received  after  the  30th 
of  June,  1800,  on  account  of  bonds  previously  taken 
for  duties  arising  on  goods  Imported  Into  the  Unit- 
ed States.     United  States  v.  Heth,  (399)     470 

PLEADINGS— 1. 

See  Bills  of  Exchange,  1,  2,  8,  4,  5.  8,  15,  21. 
Corporation.  Debt,  2,  8,  4.  Assumpsit,  8.  Citi- 
zen.   2iU  Debet. 

PLEADINGS— 2. 

1.  It  is  not  a  good  plea  in  bar  to  a  bill  in  equity 
that  the  complainant  nas  recovered  a  Judgment  at 
law  against  the  executor  of  the  debtor. 

Telfair  v.  Stead,  (408)     820 

2.  It  Is  no  cause  of  demurrer  to  a  bill  in  equity 
against  an  executor,  seeking  a  discovery  of  assets, 
that  the  complainant  had  a  right  of  action  at  law. 

Id,  (409)     821 

PLBADIN<3— 8. 

1.  See  Evidence,  1. 

2.  In  a  declaration,  the  averment  that  the  as- 
signment of  a  promissory  note  was  for  value  re- 
ceived, is  an  immaterial  averment,  and  need  hot  be 
proved.     Wilson  v.   Oo'dman,  (193)     408 

3.  If  the  defendant  plead  the  bankruptcy  of  the 
Indorser  In  bar,  a  replication  stating  that  the  note 
was  given  to  the  indorser,  in  trust  for  the  plaintiff. 
Is  not  a  departure  from  the  declaration  which  avers 
the  note  to  have  been  given  for  value  received. 

Id,  (lb.)     408 

4.  A  plea  in  bar  to  a  bill  In  chancery,  denying 
only  part  of  the  material  facts  stated  In  the  bill,  is 
not  good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea. 

Milligan  v.  Milledye,  (220)     417 

5.  The  want  of  proper  parties  is  not  a  good  plea, 
if  the  bill  suggests  that  such  parties  are  out  of  the 
Jurisdiction  or  the  court    Id.  {lb.)     417 

6.  A  variance  in  date  between  the  bond  declared 
upon,  and  that  nroduced  on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintiff's  special  demur- 
rer to  the  defendant's  bad  rejoinder. 

Cooke  V.   Oraham,  (229)     420 

7.  A  finding  by  a  Jury  which  contradicts  a  fact 
admitted  by  the  pleadings,  is  to  be  disregarded. 

M'Ferran  v.  Taylor,  (270)     436 

8.  Upon  the  plea  of  payment  to  debt  on  bond,  the 
defendant  mav  give  in  evidence  wheat  delivered, 
on  account  of  the  bond,  at  a  certain  price;  and 
also  an  assignment  of  debts  to  the  plaintiff,  part  ^of 
which  he  collected,  and  part  were  lost  by  his  negli- 
gence or  Indulgence.    Buddicum  v.  Kirk,  (293)  444 

9.  An  assfgnument  of  debts  cannot  be  pleaded  as 
an  accord  and  satisfaction  to  debt  on  bond. 

Id,  {lb.)     444 

10.  Quan'e,  whether  a  deputy  marshal  can  plead 
la  abatement  that  the  capias  was  not  served  an  him 
by  a  disinterested  person? 

Know  V.  Summers,  (496)     610 

PLEADIN(3— 4. 
See  Lease,  2.     Account,  2.     Covenant,  1. 

POLICY   OF    INSURANCE— 1. 
See  Assumpsit,  8. 


POLICY— 2. 
Bee  Insurance,  1,  2,  8,  5,  7. 
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Sm  Admlraltj,  14.     BTldaora,  IS. 
PHACTICB—l. 

X  8.  4,  5,  8,  B,  10,  12, 
oi  HiceiitloDi.  CltatloD. 
>r,  2,  8. 

flrBt  teem  neit  (ollow- 
I  ■  matter  ol  mere  dls- 
the;  will  admit  ■  ape- 
aide  that  Judgment. 

TllO)      BI 

2.  Money  made  on  rt.  fa,  do«  not  become  tUe 
gooda  and  cbattela  of  the  plaintiff,  until  it  bsB  been 
paid  over  to  bim :  wblle  It  rematoa  In  the 
hands  at  the  <rfllcer  he  cannot  applT  It  lo  the  aatls- 
ractlon  of  another  fl,  la.  axalnit  tie  former  plaln- 
tltt.     Turner  o.  FendaU,  (117,  136)      53  60 

3.  Bj  the  command  of  the  writ  the  olBocc  1»  to 
brtng  the  moaey  Into  court,  there  to  be  paid  to  tie 
plalDtiff.     Id.  Ol')    .53-ai 

4.  Od  a  motion,  lo  Virginia,  asalnn  ■  aberlff,  for 
not  paying  over  money  by  him  collected  on  eiecu- 
tlon.  It  IB  not  nreeiaary  that  the  Judnnent  agalnal 
the  Bberlff  ehonld  be  rendered  at  the  neit  term 
succeeding  that  to  which  the  eiecutlon  has  been 
returned.    M.  ,  *'*;i  ■'•^.S" 

5.  Money  ma*  be  taken  In  aiecntkin  If  In  the 
posseBBlon  of  the  defendant.     Id.  (134)      50 

e.  Although  the  creditor  ehonld  hava  been  dla. 
charsed  under  the  Iniolvent  law  of  Virginia,  yet 
the  motion  against  the  sheriff  for  not  paying  over 
money  made  on  a  fl.  fa.  mn»t  ba  In  the  name  of 
■uch  creditor,     /d.  I'32)      B8 

7    Quart,  whether  the  a 
b«  given  in  evidence  o"  "- 

._    t&e   Snpreme  ' —    - 

„„,„„ .0  be  conformable  to  that  of  t 

Mng'a  bench  and  chancery  In  lEngland. 

Bufea  of   Oourl,  ^     ,    (i»t)  ^ 

9.  A  statement  of  the  case  mast  be  famished 
'    n  each  side  of  a  cause. 


Kulei  of  t;oitr 
10.  BTldence  on  a 

be  by  depoelllon  and  u>..  . — .-.    ..---.  .  — 

"    BulipcpQa  In  eguity  must  bo  sarTcd  BO  days 


0  dlBAarn  bal1,~1Ci 
itiooe.    M.     (fb.) 

e<juit»  must  be  sarT""  ""  "■ 

before  the  return  day.  If  the  defendan_  _, . 
service,  ahal]  not  appeal,  the  complainant  may  pro- 
ceed ee  parte.  Id.  ('6.)  11 
"!.  The  plaintiff  in  error  may  show  by  affldavlt. 
■'-  -  -  •  -  "j^fijis  fj 
le  defendant  In  error  (alia  to  appear 
the  olaintlff  D.ay  proceed  em  parte.  Id.  (/o.)  11 
14.  If  the  writ  of  error  lasues  within  30  days  be- 
fore the  meeting  of  the  court,  the  defendant  In 
error  may  enter  hia  appearance  and  proceed  to 
trial :  nlherwlae  the  cause  must  be  coDtlnucd. 

/i  ('»■)      11 

16.  Where  the  writ  of  error  appears  io  be 
bnnight  for  delay  only,  the  Judgment  shall  carra  In- 
terest at  10  per  cent  per  annum,  by  way  of  dam 
agea.    In  other  esaea  8  per  e«nt.    Id.  ilb.)     11 

PEACriCE— 2. 

1.  In  Virginia  a  forthcoming  bond  which  miare- 
cltes  the  amount  of  costs  on  the  execution,  la  not 
thereby  Tlllated.  If  the  aggregate  of  debt  and  coala 
be  truly  stated;  bnt  wlli  support  a  Judgment  "" 
motion.     W«llam»  ct  a(.  o.  iiJee,  '"' 

2.  The   court   will   require  a   si 


Reilv 
8.  If  a  Qut- 
r  In  opinion 


leatlon 


(8)      191 
ant   of    the 

(10)      191 

,  (849>      802 

E  which  the  Judges  below  dlf- 

es  are  not  precluded  from  a  welt 
e  whole  causa  la  before  the  eonrt. 


nl.. 


alder  tL  _  .  . 
tared.    Id. 


ilb.)  108 
0.  'ine  report  of  the  asBessors  appointed  by  Uie 
court  of  admiraity  to  assess  the  damaiea,  onght  to 
•tate  the  principles  on  wblch  it  li  toanded^  and 
not  a  gi-oBs  Bum  wllhout  explanation. 

Hurrav  v.  Charming  Betmi.  (fl4t      20B 

6.  If  an  appeal  iB^prayed  in 


the  L 

Citation  If 

740 


1  Id  whici 


e  decrea  la  rtodered,  a 
(848)     S02 


TelfMr  «.  BXtmd.                                (408)     IM 

1. 

PEACTICB— «. 
flee  Appeal,  1.  2,  8.     Cost* 

1,  2,  3,  4,  S. 

_.  If  Btaiemeuts  of  tEe  case  are  not  fumiuied  ae. 
cording  to  the  rule  of  the  court  oa  that  idIiJk^ 
the  cause  will  be  dlemlssed  or  contiuned. 

Petiton  If.  Brooke,  (93)      SIS 

8.  A  oertiurori  will  be  awsrded  apon  a  aoggM- 
tion  that  the  citatloa  has  been  served,  bnt  Dot  scat 
ur  ""'"'"  "^"  "rauBcrlpt  of  the  record. 

.  union,  (614}     all 

be  specially  pleaded,  and  tbe  c«in 
r(  Idence   offered   upon    socb  a    special 

pl  be  admitted  apon  the  general   loot, 

n<  ig  It  has  been  refuaed  upon  tba  spt- 

ul  IV  e-  aadiby,  (ISO)     «M 

ment  that  the  assignment  bf  a  — 

Is  aa  for  value  received  ts  ii 

ai  be  proved. 

-    "'-' (183) 


.„   _    but  he  may  Insist  on   the  pro. 

ductloD  of  the  letters  testamentary,  befora  tlie  ei- 
— • —  ahall  be  permitted  to  prosecute. 


tateiial. 


Id. 


(/ft.) 


8.  The  wnu 


T.  Bee  Pleading,  4.  6. 

a   m^ .  -J  proper  partlea  la  not  a  proper 

'--  -^-  Wll.     Id.  (lb.)     408 

no  assets,  yon   may  pro- 
t-cn  ju  niujLj  BKaiuBb  Liiv  dcvisees  and  ICEn^itees. 

Id.  (fb.)     40S 

10.  See  Pleadlnx.  8.    Variance,  1. 

11.  See  QeneraTSule. 

12.  To  support  a  Judgement  on  a  colleetor'a  twid 
at  the  return  term.  It  must  appear  hy  the  recort 
that  the  writ  was  executed  14  days  before  the  re- 
turn daf.     Dobiinet  V.  Lniled  etalei.        (241)      42T 

13.  It  the  plaintiff  In  error  does  not  appear,  ths 
defendant  may  either  have  the  plaintiff  called  and 
dlBmlas  the  writ  of  ernir  with  costs,  or  ba  may 
open  the  record  and  go  for  on  affirmance. 

Ifonlalct  V,   llurrav,  (249)      42> 

14.  See  Jurisdiction,  2    8. 

15.  A  general  dlvmlseal  of  the  plalEktllTa  amat. 
Id  Kentucky,  does  not  purport  to  be  a  Judgment 
upon  the  menu.      WiUon  v.  Speed.        (283)      441 

10.  See  notice,  1,  2,  B. 

IT.  The  court  upon  a  trial  by  Jury  la  bound  IB 
give  an  opinion,  ii  required,  npon  any  point  rele. 
vant  to  the  issue,   Doufflana  v.  M'Altiiter,  (203)  44S 

18.  An  appearance  of  the  defendant,  by  attoro^, 
furen  all  Irregularity  of  pracaaa. 


d  for  dismissing  tl 


knoti  V.  Bummvrg, 


PRACTICB— 4. 

1,  Sm  Admiralty,  8,   20. 

2.  It  a  wrlc  of  error  be  aerred  before  the  return 
day.  It  may  lie  returned  eXter,  even  at  •  auhBeqnent 
term ;  and  the  appearance  of  the  defeDdant  in  errM 
waive*  all  objection  to  the  Irregularity  of  tha  ra- 
tUTD.      Wood  «.  Lidt,  (ISO)      588 

8.  The  service  of  a  writ  of  error  la  the  lodging  a 
copy  thereof  for  the  adverse  party  In  the  omce  of 
tba  clerk  of  the  court  where  the  Judgment  was  ren- 
dered. <Jb.)    B88 

4.  The  Supreme  Court  of  tbe  Cnlted  Blates  will 
hear  viva  voce  leBtlmony  aa  to  the  value  of  the 
matter  in  dispute. 

United  utato  v.  Brig  Union,         (21«)      U0» 

G,  After  deciding  the  question  of  value  upon  thi- 
weight  of  evidence  produced,  the  court  will  not  cnn 
tlnue  the   cause  for  the.  party  to  produce   furt 


e  of  t: 


dedtmtit  that  they 
dence  of  that  fact 


<yft.)    600 


ok.  In  d 


Ission,  la  SDfflcleni  ev|. 

_     _   ....   I.  Sat/lor,       (224)      603 

I.  If  the  return  of  the  commission  be  enclosed  In 
an  enyelope,  seeled  by  the  commlaalanem,  no  othei 
sealing  by  the  commlesloners  la  neeesaaty. 

Id.  (225)      SOS 

8.  The  refusal  of  the  conrt  below  to  wnrimi-  • 
cause  after  It  Is  at  iaaue,  cannot  be  a 
error,    Wooitt  d  Bemit  v.  yoaiv, 

0.  The  appearance  ot  a  defends __ 

'— ■■ •   ^"    the    circuit    court   of   the    Unlteri 

.11  objection  to  tlw  non-Ber*ice  at 

Craadi  1,  2,  3.  4 


attach  mi 

States,  1 ,,^ . 

proceaa,    PottarS  v.  Jttefi/ikf, 
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PBESIDBNT  OF  THE  UNITED  STATES— 1. 

1.  A  commission  Is  not  necessary  to  the  appolnt- 
asent  of  an  officer  by  the  executlTe. 

Marburv  v.  MadUon,  (178)     73 

2.  The  President  cannot  authorize  a  Secretary  of 
State  to  omit  the  performance  of  those  duties  which 
sre  enjoined  by  law.     Id.  (160)     68 

3.  A  justice  of  peace  in  the  District  of  (Columbia 
te.  hot  remoTable  at  the  will  of  the  President. 

Id.  (lb.) 

See  Mandamus. 

PRESIDENT  OF   UNITED  STATES— 2. 

The  instructions  of  the  President  of  the  United 
States,  if  not  warranted  by  law,  will  not  justify  the 
commander  of  a  ship  of  war  of  the  United  States 
in  executing  them.     lAitle  v.  Barreme,  (170)     243 

PRESUMITION— 2. 
See  Evidence,  1.     Payment,  1. 

PRIORITY— 2. 

In  all  cases  of  insolvency  or  bankruptcy  of  their 
debtor,  the  United  States  are  entitled  to  priority 
of  payment  out  of  his  effects. 

United  States  v.  Fiahcr  et  al.,      (808)     804 

PROMISSORY  NOTE— 3. 

1.  An  Indorser  may  avail  himself  of  usur^  be- 
tween the  maker  and  the  indorsee. 

Levy  V.  Qadahy,  (ISO)     404 

2.  The  averment  that  the  assignment  of  a  prom- 
issory note  was  for  value  received  is  immaterial, 
and  need  not  be  proved. 

Wil9on  V.  Oodman,  (193)     40S 

3.  If  the  defendant  plead  the  l>ankruptcy  of  the 
indorser  in  bar,  a  replication  that  the  note  was 
given  to  the  indorser,  in  trust  for  the  plaintiff,  is 
not  a  departure  from  the  declaration  which  avers 
the  note  to  have  been  given  for  value  received. 

Wilson  V.  Oodman,  (193)     408 

4.  If  a  promissory  note  be  received  as  conditional 
payment  for  goods  sold  and  delivered,  and  be 
passed  away,  the  vendor  of  the  goods  cannot  main- 
tain an  action  for  the  goods  sold  and  delivered. 

BarrU  v.  Johnston,  (811)     450 

5.  An  indorsee  of  a  promissory  note  payable  to 
order,  cannot  in  Virginia,  maintain  an  action  at 
law,  against  a  remote  indorser;  but  he  may  in 
equity.     Id.  (/6.)     460 

PRIVITY— 1. 

See  Bills  of  Bcchange,  18,  10. 
It  privity  necessary  to  support  4indebt$aiu9  ••- 
9WWM$it  for  money  had  and  received? 

Appendiw,  (439)     108 

PRIZE— 4. 
See  Admiralty,  1,  2. 

PROBABLE  CAUSE— 1. 
See  Admiralty,  8. 

PROBABLE  CAUSE— a. 

See  Admiralty,  2.  „,  ^ 

Ouitre,  whether  probable  cause  will  ezcuse  from 
damages?    lAttle  v.  Barreme,  (176)     240 

PROCEEDINGS  IN  REM— 4. 
See  Admiralty,  8,  4. 

PROCESS— 1. 

1.  Process  shall  be  in  the  name  of  the  Presldrat 
of  the  United  States.    Rules  of  Court,      (xvi)     11 

2.  Subpoena  In  equity  must  be  served  60  davs  b^ 
fore  the  return  day.    Id.  (zril)     11 

PROMISSORY  NOTES— 1. 

See  Bills  of  Exchange.  1.  2,  8,  4,  11,  18,^  10, 
16,  17.  18,  19,  20,  21,  22,  28,  24. 

PROMISSORY  NOTES — 4. 

1.  It  does  not  appear  upon  the  record  that  suit 
might  have  been  maintained  in  the  courts  of  the 
United  States  between  the  original  parties  to  a 
promissory  note,  no  suit  can  be  maintained  upon 
ft  in  those  courts  by  any  subsequent  holder. 

Montalct  v.  Murray,  (46)     040 

2.  The  indorser  of  a  promissory  note  for  the  ac- 
commodation of  the  maker.  Is  entitled  to  strict  no- 
tice.   French  v.  Bank  of  Columbia,        (141)     076 

PROSECUTIONS— 2. 
See  Limitations,  8. 
Cranoh  1,  2,  3,  4. 


PROTEST— 1. 
See  Bills  of  Exchange,  0,  7,  10. 

PUBLIC  AGENT— 1. 
See  Agent  Public. 

PURCHASERr-4. 

1.  The  purchaser  of  land  from  a  collector,  of 
taxes  must  show  the  authority  of  the  collector  to 
selL 

Stead  V,  Course,  (403)     660 


RECORD— 1. 

1.  When  all  the  requisites  have  been  performed 
which  authorize  a  recording  officer  to  record  any 
instrument,  and  the  order  for  that  purpose  has 
been  given,  the  instrument  is,  in  law,  considered  as 
recorded,  although  the  manual  labor  of  inserting  it 
In  a  book  kept  for  that  purpose  may  not  have  l>een 
performed.     Marbury  v.  Madison,  (160)     68 

2.  The  keeper  of  a  public  record  cannot  erase 
therefrom  a  commission  which  has  been  recorded, 
nor  refuse  a  copy  to  a  person  demanding  it  on  the 
terms  prescribed  by  law.     Id.  (lb.)     68 

REFUGEE — 4. 
See  Aliens,  2. 

REGISTER— 8. 
See  Forfeiture,  1. 

REGISTER— -4. 

1.  Bee  Duties,  2. 

2.  If  an  American  registered  vessel  be  sold  while 
at  sea  to  a  citizen  of  the  United  States,  it  is  not 
necessary  that  there  should  be  a  bill  of  sale,  or  a 
new  register,  until  the  vessel  return  to  some  port 
in  the  United  States. 

Dieted  States  v.  WilUngs  d  Prands,  (48)  046 

RENTS— 2. 
8«e  Honey,  2.     Depreciation,  1. 

RENT— 4. 
See  Leaae,  1,  2,  8. 

REPLEVIN— 4. 
See  Lease,  1,  2,  3. 

RESTITUTION— 4. 
See  Admiralty,  1. 

REVENUE— 3. 

See  Lien,  1.    Mortgage.  1.    Non-Intercourst,  1,  2. 
Oollsctor,  2.    Petersbnrgh,  1.    Forfeiture,  1. 

REVENUE— 4. 
.  See  Collector,  8. 

REVERSAL— 4. 

1.  Costs  are  not  given  upon  reversal  of  judgment. 
Mcntalet  v.  Murray,  (47)     040 

RULES  OF  COURT— 1, 
See  Page  rrl. 

RULE  OF  COURT— 8. 
See  General  Rule,  239. 


SALE,  BILL  OF— 1. 
See  Bill  of  Sale. 

SALE— 4. 
See  Duties,  2.    Register,  2.    Collector,  1,  2. 

SALVAGE— 1. 
See  Admiralty,  1,  2,  8,  4,  7,  8,  9,  10. 

SALVAGE— 2. 
See  Admiralty,  7,  8,  9,  10,  11. 

SALVAGE— 4. 

1.  One  half  allowed  for  salvage  in  Delaware  Bay. 

Pcisch  V.  Ware,  (347)     643 

2.  Goods  saved  are  not  liable  to  the  ordinary 
revenue  laws.    Id.  ilb.)     64i^ 
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8.  QiKFre,  whether  they  ought  to  pay  duties. 
PcTBCh  V,  Ware,  (848)     648 

SEAMEN'S  WAGB&— 4. 
1.  Heftmen't  wages  are  a  lien  prior  to  bottomry. 
Blaine  v.  Ship  Charles  Carter,     (328)     836 

SECRETARY  OP  STATE— 1. 
8m  Mandamus,  1,  7,  9.  10,  16,  17,  18  19,  2D. 

SEIZIN— 4. 

See  CoTenant,  1,  2,  8. 

SEIZURE— 2. 

See  Admiralty,  1,  2,  5,  6.  Insurance,  8. 

SEIZURE— 8. 

See  Forfeiture,  1.    Nayy,  1. 

SEIZURE— 4. 

1.  Seizures  under  the  prohibition  by  Prance  of 
all  trade  with  the  revolted  blacks  of  St  Domingo, 
eould  lawfully  be  made  only  within  two  leagues  of 
the  coast  of  that  island.  ^^^^^     ^^„ 

Rose  V.  Himcly,  ^  .      (242)     608 

2.  See  Law  of  Nations,  2.  Municipal  Law,  8,  4. 
Admiralty,  16,  19,  23. 

SENTBNCB^--ft. 

1.  See  ttvidonce.  4,  17.  Admiralty,  8.  9.  11,  16. 

2.  A  sentence  of  condemnation  is  necessary  to  de- 
vest the  property  in  cases  of  capture  or  seizure. 

Appendiw,  (514)     706 

SET-OFF — ^2. 

1.  If  a  rait  be  brought  by  the  assignor  of  an  open 
account  in  his  own  name  for  the  use  of  the  assignee, 
the  defendant  may  offset  his  claims  against  the 
assignee.     Winchester  v.  Haokley,  (342)     299 

2.  The  defendant  cannot  offset  bad  debts  made 
by  the  misconduct  of  the  plaintiff  in  selling  the  de- 
fendant's goods  as  factor.    Id,  (10.)     299 

""  SHBRIPF— 1. 

See  Execution,  1,  8,  6. 

SHIP— 3. 
See  Forfeiture,  1.    Navy,  1. 

SLAVE— 8. 

If  the  owner  of  a  slave,  removing  into  Virginia, 
shall  take  the  oath  required  by  the  act  of  the  As- 
sembly, within  60  days  after  the  removal  of  the 
owner,  it  shall  prevent  the  slave  from  gaining  his 
freedom,  although  he  was  brought  into  Virginia  by 
a  person  claiming  and  exercising  the  rig^t  of  own- 
ership over  him,  eleven  months  oef ore  the  removal 
of  the  true  owner;  and  although  the  person  who 
brought  him  In  never  took  the  oath ;  and  although 
the  slave  remained  In  Virginia  more  than  one  year ; 
and  although  the  true  owner  neveif  brought  him  In. 
Soott  V.  Negro  London,  (824)     456 

SLAVE--4. 
See  Gift,  2,  8. 

SLAVE  TRADE— 2. 

1.  Prosecutions  under  the  act  of  Congress  against 
the  slave  trade  must  be  commenced  within  two 
years  after  the  offense  committed. 

Adams  a.  t.,  v.  Woods^  (336)     297 

2.  The  question  of  forfeiture  of  the  vessel  under 
the  act  of  Congress  against  the  slave  trade,  is  a 
question  of  admiralty  and  maritime  Jurisdiction. 

'    United  States  v.  Schooner  Sauy,  (406)  320 

SOVEREIGNTY— 4. 
See  New  Jersey. 

STATE — 2, 
See  Columbia,  8,  4. 

STATE  LAWS— 4. 

1.  The  courts  of  the  United  States  will  respect 
the  construction  given  to  the  laws  of  the  several 
states  by  the  courts  of  such  states. 

Hiupinson  v,  Mein  (419)     665 

Pollard  V.  Dvcight,  (429)     668 


STATUTE  OF  FRAUDS— 4. 

1.  The  promise  to  pay  the  debt  of  another 
be  in  writing,  and  cannot  be  explained  by  parol. 

Qrant  V,  Naylor,  (235)     60« 

STATUTE — 8. 

The  words  of  a  statute,  if  dublouB,  oui^t  to  be 
taken  most  strongly  against  the  law  makers. 
VmlUd  States  v,  Heth,  (418) 

SUOAB^-8. 
See  Duties. 

SURVEY— 4. 
See  Evidence,  16. 

SURVEY  OF  LANDS— 1. 
^  Kentucky,  1,  8. 


TAXES— 4. 
See  Collector,  1,  i. 

TENANTS  IN  COMMON— 4. 

1.  In  Vermont,  tenants  in  common  may  malntata 
a  Joint  action  of  ejectment. 

,   Hicks  V.  Rogers,  (165) 
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STATEMENT  OP  FACTS — 1. 
See  Admiralty,  11.    Appeal,  2. 


TERRITORIES    OF    THE    UNITED    STATBS — 4. 
See  Trial,  2.     Jurisdiction,  14.     Treason,  S. 

TREASON— 4. 

1.  To  constitute  a  levying  of  war  there  must  be 
an  assemblage  of  persons  for  the  purpose  of  efTect- 
ing  by  force  a  treasonable  purpose.  Enlistment  <rf 
men  to  serve  against  government  Is  not  sufficient. 

E»  parte  BoUman  and  Swartwout,  (75)    554 
8.  See  Admiralty,  20,  21. 

2.  When  war  is  levied,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  In  the 
general  conspiracy,  are  traitors.    Id.       (/b.)      554 

3.  Any  assemblage  of  men  for  the  purpoee  of 
revolutionizing  by  force  the  government  established 
by  the  United  States  in  any  of  its  territories,  al- 
though as  a  step  to,  or  the  means  of,  executing 
some  greater  projects,  amounts  to  levying  war. 

Id,  (/&.)     554 

4.  The  travelling  of  individuals  to  the  place  of 
rendezvous  Is  not  sufRclent,  but  the  meeting  of  per- 
tlcular   bodies  of  men,  and   their  marching   from 

E laces  of  partial  to  a  place  of  general  rendezvous, 
I  such  an  assemblage  as  constitutes  a  levying  of 
war.    Id.  (76)     555- 

5.  To  levy  war,  is  to  raise,  create,  make  or  carry- 
on  war 

Appendix,  United  States  v.  Burr,   (470)  684 

6.  If  an  army  be  actually  raised  for  the  avowed 
purpose  of  carrying  on  open  war  against  tbe 
United  States,  and  subverting  their  government,  a 
commissary  ox  purchases,  who  never  saw  the  army, 
but  who.  knowing  Its  object,  and  leaguing  himself 
with  the  rebels,  supplies  that  army  with  provisions, 
is  guilty  of  an  overt  act  of  levying  war. 

Appendix,  United  States  v.  Burr,  (470)   684 

7.  So  Is  a  recruiting  officer,  who,  though  nerer 
In  camp,  executes  the  particular  duty  assigned  to 
him.     Id.  (/&.)      684 

8.  The  term  "levying  war,**  is  used  in  the  constl> 
tution  of  the  United  States  in  the  same  sense  In 
which  it  was  understood  in  England  and  in  this 
country  to  have  been  used  in  the  statute  of  25  Ed-' 
ward  III.  from  which  It  was  borrowed.     (lb.)   684 

9.  All  those  who  perform  the  various  and  essen- 
tial military  parts  of  prosecuting  the  war,  which 
must  be  assigned  to  different  persons,  may  be  said 
to  levy  war.    Id.  (4i2)     685 

10.  Those  who  perform  a  part  in  the  prosecutioo 
of  the  war,  may  be  correctly  said  to  levy  war. 

Id.  (/b.)     685 

11.  But  quare,  whether  he  who  counsels  and  ad- 
vises, but  performs  no  act  in  prosecution  of  the 
war;  or  he  who,  being  engaged  in  the  conspiracy, 
fails  to  perform  his  part,  can  be  said  to  levy  war. 

Id.  (Ih.)     685 

12.  If  the  war  be  actually  levied.  If  the  accused 
has  performed  a  part,  but  is  not  leagued  in  tiie  con- 
spiracy, and  has  not  appeared  in  arms  against  his 
countjnr.  he  is  not  a  traitor.  Id.  (474)     686 

13.  Constructive  treason  is  where  the  direct  and 
avowed  object  is  not  the  destruction  of  the  sov- 
ereign power.    Id.     (475,  476,  477.  478)     686-^87 

Cranch  1,  2,  3,  4. 
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14.  Where  a  body  of  men  are  assembled  for  tbe 
purpoee  of  maktoe  war  against  the  grovemment, 
aod  are  in  a  condition  to  make  that  war,  the  assem- 
blage Is  an  act  of  levying  war.  Id.       (475)     686 

15.  The  assemblage  of  men  which  will  constitute 
lerjinm  war,  must  be  a  '^warlike  assemblage/'  car- 
rying the  appearance  of  force,  and  in  a  sitnation 
to  practice  hostility.    Id,  (480)     689 

Id.  An  assemblage  of  men  with  a  treasonable  de- 
sign, but  not  in  force,  nor  in  condition  to  attempt 
CM  dMign,  nor  attended  with  warlike  appearances, 
does  not  constitute  the  fact  of  levying  war. 

Id,  (482)     689 

17.  To  assemble  an  army  of  7,000  men  is  to  place 
tboaa  who  are  assembled  m  a  state  of  force. 

Id.  (484)     691 

18.  The  travelling  of  several  individuals  to  the 

Elaea  of  rendesvous.  either  separately  or  toeether, 
at  not  in  military  form,  would  not  constitute  levy- 
ing war.  The  act  mc^t  be  unequivocal,  and  have 
a  warlike  appearance. 

Appendiw,  United  States  v.  Burr,  (485)  691 

19.  War  can  only  be  levied  by  the  employment 
of  actual  force.  Troops  must  be  embodied;  men 
must  be  openly  assembled.  Id.  (487)     692 

20.  Arms  are  not  an  indispensable  requisite  to 
levying  war ;  nor  the  actual  application  or  force  to 
the  object.    Id.  (488)     693 

21.  It  is  not  sufficient  that  an  indictment  for 
treason  allege  generally  that  the  accused  had  levied 
war  against  tbe  United  States.  Tbe  charge  must 
be  more  particularly  specified  by  laying  an  overt 
act  of  levying  war,  and  this  overt  act  must  be 
proved  as  laid.    Id.  (490)     694 

22.  A  person  may  be  concerned  in  a  treasonable 
conspiracy,  and  yet  be  legally  as  well  as  actually 
absent  while  some  one  act  of  the  treason  is  perpe- 
trated, (/b.)     694 

23.  ETvery  one  concerned  in  a  treasonable  con- 
spiracy is  not  constructively  present  at  every  overt 
act  of  the  treason  committed  by  others  not  in  bis 
presence.  (lb.)     694 

24.  A  man  may  be  legally  absent  who  has  coun* 
selled  or  procured  the  treasonable  act. 

Id.  (491)     694 

25.  The  prisoner  can  only  be  convicted  upon  the 
overt  act  laid  in  the  indictment.  If  other  overt 
acta  can  be  inquired  into,  it  is  for  the  sole  purpose 
of  proving  the  particular  fact  charged. 

Id.  .  (498)     695 

26.  A  person  cannot  be  constructively  present  at 
an  overt  act  of  treason,  unless  he  be  aJdlng  and 
^betting  at  the  fact,  or  ready  to  afford  assistance 
If  necessary.     Id.  (494)     696 

27.  If  the  particular  overt  act  of  treason  charged 
be  advised,  procured  or  commanded  by  the  accused, 
he  is  guilty  accessorily  and  not  directly  as  princi- 
pal.   Id.  (494)     696 

28.  A  person  in  one  part  of  the  United  States 
cannot  be  considered  as  constructively  present  at 
an  overt  act  committed  in  a  remote  part  of  the 
United  States.    Id.  (lb.)     696 

29.  The  presence  of  a  party,  wbere  presence  is 
necessary  to  his  guilt.  Is  part  of  the  overt  act,  and 
must  be  proved  by  two  witnesses. 

Appendix,  United  States  v.  Burr,  (600)  690 

80.  An  indictment  charging  a  person  with  being 
present  at  an  overt  act  oi  treason,  cannot  be  sup- 
ported by  proving  only  that  the  person  accused 
eansed  the  act  to  be  done  by  others  In  his  absence. 
No  presumptive  evidence,  no  facts  from  which  pres- 
ence can  be  inferred,  will  satisfy  the  constitution 
and  the  law.    Id,  (lb.)     699 

81.  The  part  whicn  a  person  takes  in  the  war 
constitutes  the  overt  act,  on  which  alone  he  can  be 
convicted.     Id.  (502)     700 

82.  QwBre,  whethw  he  who  procures  an  act  may 
bs  indicted  as  having  performed  that  act? 

Id.  (lb.)     700 

88.  If  proof  of  procurement  Is  admissible  in  Eng- 
land to  establish  a  charge  of  actual  presence,  on  an 
Indictment  for  levying  war.  It  is  only  by  virtue  of 
the  operation  of  the  common  law  upon  the  statute 
of  Edward  III.    Id.  (508)     700 

34.  Quctre,  whether  there  be  In  this  country  a 
similar  operation  of  the  common  law?  Id.  ilb.)  700 

86.  If  proof  of  procurement  be  admissible  upon 
a  charge  of  presence,  such  procurement  must  be 
proved  in  the  same  manner,  and  by  the  same  kind 
•f  testimony  as  woold  bs  required  to  prove  actual 
presence.    Id.  (lb.)     700 

36.  The  conviction  of  some  one  who  has  commit- 
ted the  treason  most  precede  tbe  trial  of  him  who 
has.  advised  or  procured  it ;  and  the  right  of  the 
prisoner  to  call  for  the  record  of  conviction  is  not 
waived  \xj  pleading  to  the  lndlctm«it  Id.  (605)  701 

Graneh  I,  2,  3,  4. 


87.  Quwre,  whether  the  crime  of  advising  or  pro- 
curing a  levying  of  war,  be  within  the  constitu- 
tional deAnlUon  of  treason?    Id.  (lb.)     701 

38.  If  the  overt  act  be  not  proved  by  two  wit- 
nesses, so  as  to  be  submitted  to  the  Jury,  all  other 
testimony  is  irrelevant.     Id.  (506,  507)     702 

39.  Levying  war  is  an  act  compounded  of  law 
and  fact,  of  which  the  jury,  aided  by  the  court, 
must  judge.     Id.  (507)     702 

40.  Appearing  at  the  head  of  an  army  would  be 
an  overt  act  of  levying  war.  So  also  detaching  a 
military  corps  from  it,  for  military  purposes. 

Id.  (lb.)     702 

TRESPASS— S. 

Trespass  lies  against  the  officer  who  executes  the 
process  of  a  court  not  having  Jurisdiction. 

WUe  V.  Withere,  (881)     457 

TREATY,  BRITISH— 4. 

See  Limitations,  1.  Aliens,  2,  8.  Confiscation, 
1,  2.     Insurance,  4. 

TRIAL— 4. 

1.  See  Exceptions,  1,  2.  Evidence,  8.  Jurisdic- 
tion, 18.  19 

%  The  clause  of  the  8th  section  of  the  act  of 
Congress  for  the  punishment  of  certain  crimes 
agamst  the  United  States,  respecting  the  place  of 
trial  when  crimes 'are  committed  out  of  the  juris- 
diction of  anv  particular  state,  applies  only  to  of- 
fenses committed  in  some  river,  naven,  basin  or 
bay  not  within  the  Jurisdiction  of  a  particular 
state,  and  not  to  tbe  territories  of  the  United 
States,  where  regular  courts  are  established,  compe- 
tent to  try  those  offenses. 

Ea  parte  B oilman  and  Bwartwout,  (77)  55.5 

4.  The  conviction  of  some  one  who  has  commit- 
ted the  treason  must  precede  the  trial  of  him  wbo 
has  advised  or  procured  it. 

Appendiw,  United  States  v.  Burr,  (505)  701 

TRUST — 8. 

If  the  payee  of  a  note  hold  It  In  trust,  his  bank- 
ruptcy will  not  tkke  away  his  power  .to  Indorse  it 
over  to  cestui  que  trust, 

Wilson  V.  Oodman,  (198)     408 

UNITED  STATES. 

In  all  cases  oi  insolvency  of  their  debtor,  the 
United  States  are  entitled  to  a  priority  of  payment 
out  of  his  effects. 

United  States  v.  Fisher  et  ai.,      (858)     804 

USURY— 8. 

If  A  lend  money  to  B,  who  puts  It  out  at  usuri- 
ous Interest,  and  agrees  to  pay  A  the  same  rate  of 
interest  which  he  is  receiving  upon  A's  money, 
this  is  usury  between  A  and  B,  and  an  Indorser 
of  B*s  note  to  A  may  avail  himself  of  the  plea  of 
usury.    Levv  s  Oadsby,  (180)     404 


VARIANCE— 1. 
See  Debt,  1. 

VARIANCE— 8. 

A  variance  between  the  date  of  the  bond  as  stat- 
ed in  the  declaration,  ard  as  it  appears  on  oyer,  is 
a  matter  of  substance,  and  fatal  on  the  plaintiff's 
special  demurrer  to  the  defendant's  bad  rejoinder. 
Cooke  V.  Graham,  (229)     420 

VERDICT— 1. 

1.  A   verdict   will   not  cure  a  mistake   In   the 
nature  of  the  action. 

Insurance  Co.  of  Alexandria  v.  Young, 

(332)      126 

2.  After  verdict,  every  assumpsit  In  toe  declara- 
tion Is  to  be  taken  as  an  express  assumpsit 

Id.  (841)     129 

VERDICT— 8. 

A  finding  by  the  Jury  which  contradicts  a  fact 
admitted  ^  tne  pleadings  is  to  be  dlsre^irded. 

M'Ferran  v.  Taylor,  (270)     486 

VERMONT— 4. 
See  Tenants  In  Common. 


VESSEL— 4. 
See  Register,  2.    Duties,  S. 
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